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FOREWORD 

Meeting of the District Attorneys' Convention Held 
at Green Bay, Wisconsin, May 12 and 13, 1927 

Arl.dress of Mr. Raymond E . Evrard, District Att(lrney, 
Brown County 

LAW ENF ORCEMENT 

The subject given to me for the purpose of discussion be
fore the distr ict attorneys' convention in this city, is a broad 
subject , and in view of its intricacy, my expressions will be 
devoted ent irely to some of the important elements in the 
matter of law enforcement. 

The country at large is impressed with an idea that crime 
is more prevalent today, especially in the United States, 
t han year s ago. It is alleged that the increase in crime is 
due pr imarily : to war; to breakdown in cr iminal justice; 
immigration; negro migration ; breakdown of parental au
thority; and to numerous publications. This impression is 
derived chiefly through the newspaper publications, maga
zines, spoken words, news agencies, telephone, telegraph, 
r adio and numerous other means of disseminating news in 
reference to crime. Stories of the commission of crime 
are very often secondhand, as a result of the means of 
dissemination. 

What facts have we available to base the conclusion that 
crime is more prevalent today than year s ago? Figures of 
the census bureau, r eports of r ecords of some of the larger 
cities ; state records. In t his state an effort is being made 
to secuxe as accurate a r ecord as possible in reference to 
the commission of cr ime. However , t he records are still 
inaccurate in that oftent imes the r ecords of the courts 
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mer ely include the actua l cases brought for prosecution, 
this including t he crim inal actions brought in the circuit, 
county and municipal cour ts in t he different counties in the 
state.. At t he same time a number of other violations of 
law ar e brough t in police courts. Oftentimes no record of 
the violation is kept. Again there are other violations that 
are never brought to light in any cour t because of the dis
cretionary power s vested in different enforcing bodies. 
Then there are a number of violat ions that are never 
brought to the attention of the enforcing officials in t he 
respective comm unities. 

In considering the h istory of the crime wave it is neces
sary to take into consideration t he figures, even t hough 
they may be inaccur ate, over a period of years ; taking into 
consider ation, however, the changes in a number of crimes, 
and the character influenced by the numerous changes in 
t he criminal law from year to year. What may be consid
er ed a crime today was not considered a crime years ago, 
and was not considered a crime under t he common law. To
day we find Jaws on our statute books referring to fish and 
game ; pure food laws ; liquor laws; sanitation laws; traffic 
laws; and numerous other laws, a violation of which is 
made a specific crime. These laws as referred to have been 
placed on our statute books of r ecent years and, by r eason 
ther eof, we have what is termed a new type of crimina l. 
These laws restrict preferences, desires, or conveniences of 
many of the people. 

We should also take into considerat ion t he ma tter of 
whether crime is on the increase or decrease, the attitude 
of t he courts, police officials, sheriffs, district attorneys, 
and all other enforcing officials, of t heir respective com
munities, for th e reason that the attitude of t he officials 
oftentimes w ill incr ease or decrease the commitments for 
the violations of law. Comparing the census bu11etins of 
the United States with past bulletins, we find that we are 
not at t he crest of the crime wave, regardless of what t he 
impression might be in t he matter of law violations. In 
fact, taking into consideration th e present population with 
the past, the number of laws that we have existing on our 
statute books today, making crimes that we did not have 
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years ago, we find Lhat t he matter of v iolaLions ar e lower 
in percen tage today, tha n t hey were years ago. 

Many believe that the r eason why we have so many 
criminals, so many laws being violated, is d ue en t irely to 
t he altitude of t he cour ts in imposing too ligh t sentences 
upon Lhe violators. According Lo the records, commit
menLs in pen itent ia ries and reformatories have increased 
abouL 13.2?L but the commitments to jails and workh ouses 
have g reatly decreased. One in r eading news in t he matter 
of t he number of cr imes, and commitments today will fai l 
to take into consideration the tremendous increase in popu
lation that we haYe in this country . Mor e is hear d con
cerning t he crimes aga inst pen;ons t han crimes against 
property. Natura lly cri mes agai n t the person ar e mor e 
specLacula r t han other s, and more publicity is given be
c-ause of the inter est shown by t he masses of t he people in 
reading of these respective cr imes. F igures indicate today 
a substantial propor t iona l decrease in many types of more 
sensational crimes, but an enor mous increase in offenses 
against public health, safety, public policy (inclusive of 
liquor laws) and against t he administration of government . 
It must be admitted that violations of these laws strike at 
the roots of stable government and every effort should be 
made so long as we have such laws to see t hat violations of 
them a re proper ly prosecuted. 

Alt hough many prosecut ing officials may claim t hat they 
a re more successful in procuring convictions today t han 
they wer e years ago, ther e are many acquitted t hat should 
be convicted. In making this statement I do not want to 
convey t he idea that the enforcing officials are not trying to 
do their duty in t he matter of prosecut ions. An att empt 
will be made to mention one of t he impediments t hat a ll 
enforcing officials must overcome in matters of pr osecu
t ions befor e a court and jury. Due to historical reasons 
the provis ions for safeguarding the innocent accused per
son have grown out of proportion to the accusatory pro
visions, and t he system has been thrown out of balance 
and should be changed somewhat. Some will say that the 
j ury system is all wrong. Recent ly an attempt was made 
to do away with jury t rials in m isdemeanor cases. Th is, 
in the speaker's opinion, is wr on g in that oftent imes the 
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judge would be prejudiced in the outcome of the c:ase. 
Liquor law violations and drunkenness in certain localities 
have greatly increased the matter of commission of crimes. 

Is the impression correct that a large part of the crimes 
being committed, especially in the larger communities, is 
attributable to foreign-born and negro population? Ac
cording to t he census bulletin r epor t, 54.4% o.f the vio
lators of law ar e native white, 18.7% foreign-born, 
23.3% negroes, and 3.6% India n, Chinese, and other classes. 
We cannot therefore disclaim the responsibility for viola
t ions of law. Negroes are inclined to crimes of violence, 
but they 1alone are not responsible, in fact, only out of 
slavery one-half century, and in so short a time they cannot 
be educated up to the standing of whites. Some say that 
foreign-born Italians commit more crimes in this country. 
This may be true, although Italians in Italy have a very 
low crime rate, and their crime rate is on the decrease. 

The youthful criminals make up the greater part of the 
violations. In fact, about 51.6% of the violators of law are 
between the ages of eighteen and thirty-four years of age, 
and a decrease is found in t he number of violators of laws 
in the ages less than thirty-four years. 

Crimes have increased with our growing population in all 
of the states. Its 'progress is similar to the other lines of 
development. Crimes include every violation of a public law 
or act in conflict with established authority. There are 
really t wo branches of crime, crimes against t he person, 
and crimes against property, although in indexing our stat 
utes we find that crimes are divided into different classes, 
to wit : offenses against chastity, and decency, offenses 
against property, offenses against public justice, offenses 
against public policy, offenses against lives and persons, and 
offenses against public peace. The different subdivisions 
would be classed within the two classes ment ioned, crimes 
against persons and crimes against property. 

Crimes against the person may be murder, manslaughter, 
attempt to murder or kill, maim, rape, robber y, false im
prisonment, assault and battery, abortion and cruelty to 
children. 

Crimes against property may include such as arson, 
burglary, counterfeiting, embezzlement, forgery, fraud, 
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larceny, and many others made so by our own statutes, 
too numerous to mention. Homicides have greatly in
creased in some localities throughout the United States, al
though we must say for the state of Wisconsin, that the 
rate is very low. Naturally there are more of these crimes 
committed in the larger communities in the United States 
than in the smaller communities. 

We find that burglary has greatly increased during the 
last few years. This, I believe, is due entirely to the meth
ods of transportation, the use of the automobiles, and other 
rapid means of conveyance. Larceny, embezzlement, and 
many other kinds of crime have increased. 

What will the solution be? In some states, a revision 
in the codes will be necessary so that the enforcing officials 
can cope with crime. My experience in one state especially 
has been that the criminal code is greatly responsible for 
the number of crimes that are being committed and that 
there are so many impediments to overcome in prosecu
tions for violation of the criminal laws that the enforcing 
officials cannot cope with the violations. Agencies are now 
being organized to revise codes in some states and make 
the criminal code more simple in its operation. 

Law enforcement is the supreme function of the govern
ment, not only in one, but in every du:ection. There are 
reasons to believe that the demand for law. enforcement of 
certain laws existing on our statute books, for instance, 
the prohibition law, has led to a reduction in efforts and 
efficiency in the enforcement of other laws, where it con
cerns crimes against the person and crimes against prop
erty. 

Wealth is one of the underlying causes of greater crim
inal activities. The display of wealth oftentimes is a 
temptation to the commission of crime. Citations of nu
merous violations as a result of wealth could be made. I 
am aware that all those in attendance read considerable 
from day to day, where a display of wealth was the cause 
of the commission of crime. The crime-p'toducing factors, 
the unrestricted sale of firearms oftentimes lead to crime, 
and I note of late that the shipment through the mail of 
firearms has been done away with. Circulation of so-called 
detective stories, stories dramatizing crime, in newspapers, 
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familiarizes children with criminal methods and where 
crimes are featured in many ways. Time and time again, 
we will find that children have read stories of this kind 
and will venture forth to commit crimes of a similar nature. 
Stories are oftentimes responsible for impressions that chil
dren secure in matters of the commission of crime and mosl 
of these pictures should be passed on by a state board. 

Too much in some states is used of the insanity plea. 
Occasionally it is used in the state of Wisconsin. It is my 
impression. however, that it is not abused. We need only 
go to one of our adjoin ing -states, and we are able to poin t 
out where the insanity plea is abused from day to day. In 
fact, the wealthy employ unscrupulous lawyers, who 
stretch all legal technicalities to avoid prosecution. There
fore, there should be a stop to the release of criminals sen
tenced on the plea of insanity, because of alleged return to 
reason. Persons of unbalanced minds who have committed 
crime, unless they are fully restored to reason, have no 
right to be released. Civilization is a question of self-con
trol and self-restraint. The tendc acy of the criminal mind 
influenced by wrong suggestions oftentimes leads to the 
commission of serious crime. As Dr . Charles W. Burr. pro
fessor of the university of Pennsylvania points out: 

"Man is an emotional animal, rather t han a r easonable 
one, that he possesses a sound instinct (bound up with 
moral sense) , which is t he foundation stone of civilization, 
that t he moral sense is potentially present in all normal chil
dren, that wise education and good environment can 
strengthen it by training, and bad environment can and 
does destroy it. That the cr iminal in the very r estricted 
meaning of the word, as used by the psychiatrist, is eit her 
born without capacity to develop the social instinct and the 
moral sense, or has lost them by disease, and that such 
criminals, though not responsible, should be segregated for 
life." 

The school, church , and press have fai led to emphasize 
t he importance of character and conduct based on right 
consideration of human wants and desir es. The present 
age is characterized by its material progress. The easy 
means of wealth getting, often borders on criminal prnc
tices. In other words, the line between right and wrong 
is oftentimes obscured by want of a clear understanding. 
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Since the dawn of creation man has fought against inhibi
t ions of his freedom of thought and action. Associations 
of people into communities brought with it the necessity 
of legal restrictions, but to certain individuals those re
strictions have always been obnoxious and r epugnant. 

In the state of Massachusetts in 1638, a law was passed 
against smoking by servants. This law was later changed. 
The tendency of all at that time was to violate the Jaw. 
In t he Plymouth Colony, the same year, a law was passed 
preventing smoking upon streets. Again the law was a 
failure. Laws were passed in early days in refer ence to 
the wearing of certain kinds of clothes. These laws proved 
to be failures. Laws directed against the inhibitions of 
man's freedom were naturally resented by the people. We 
have, laws existing on our statutes, known as the "blue 
Sunday laws." These laws have existed since 1856, and 
have not been enforced for the same reason, the people 
resented its enforcement. The tendency of the people was 
to flagrantly violate these laws, and it was impossible to 
prosecute its violations. 

Some maintain that capital punishment is a partial solu
tion for some of the more serious crimes. This is not true, 
because capital punishment has not been imposed in many 
cases where it should have been. Many times .i uries will 
acquit, in fear of assuming the responsibility of determin
ing the guilt where a capital punishment is imposed, and 
last, but not least , capital punishment is a relic of barbar
ism, and many states where it prevails have a higher mur
der rate than in other states. We need only compare our 
own state with t he state of Tilinois. We find that the 
homicide in this state is comparatively lower than that of 
the state of Illinois. 

The tendency of modern legislation has been more and 
more to curb the natural predilections of man and has re
sulted in general confusion when authorities have at
tempted to enforce such laws. There are so many laws 
that have been disregarded that something should be done 
to ameliorate conditions. Man was never made good by 
legislation. He oftentimes behaves in fear of the law, and 
sometimes obeys because of desire to escape the penalty. 
Religion, patriotism, education and social condit ions ar e 
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more conducive to the higher morale of a people than all 
the laws of the nation combined. We find that there is a 
general disregard to law enforcement and that most people 
regard the laws as made for the "other fellow," anyway. 

LAWS MEN BREAK 

Automobile laws. All of us figure that these laws are made 
for the "other fellow'' and that we may disregard the law. 
In other words, we feel we can all go as fast as we want to, 
but the other fellow who violates the law should be pun
ished. 

Crime of adultery. This crime according to some should 
be eliminated. This law is never enforced in these modern 
days and oftentimes is only used as a means of procuring a 
divorce in the divorce courts. This, some maintain, is a 
restraint on personal liberty. If we could examine records 
of divorces, we would be surprised to find numerous cases 
that are prosecuted for one reason or another. Oftentimes 
this is done to prevent bringing disgrace on the family, and 
where there are children, to prevent )Jringing the children 
into disrepute. 

Gambling laws. Oftentimes we hear of demands for the 
enforcement of gambling laws, and the ones that are vio
lating the law in some respect, either in the form of playing 
cards, for prizes or money in private homes, or the respec
tive societies selling paddles or similar devices to promote 
some income for their organization. 

Failure to make a proper income tax retui-n. How many 
violate this law? I believe if a survey was made of our own 
state record, that we would find that many who are de
manding enforcement of certain laws existing on our stat
ute books are violating this one law, and I believe this law 
strikes at the door of good government, and also is a viola
tion of our commandment, "Thou shalt not steal." 

The liquor laws. How many sell, manufacture, and buy 
liquor? All are violating this law. We might add that in 
reference to the liquor law, that many other crimes have 
resulted, such as bribery, and perjury. Oftentimes people 
will take the witness stand and perjure themselves. In 
fact, witnesses do not regard their oath in violations of 
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this kind. For everyone who sells liquor there is some one 
that will buy it-all are violating t he law. For everyone 
who accepts a bribe, some one is giving it. Again both are 
violating the law. 

Abortion. How many abortions ar e being committed 
every day? Many t imes they claim it is done to avoid 
bringing disgrace upon the family and to avoid bringing 
up a family. 

Disregard of election laws. One seeking office will often
times disr egard the restrictions placed on laws in regard 
to elections. We may only cite the expendit ures made in 
the states of Michigan, Pennsylvania, and Illinois. 

Abusive language and swearing. This is still a crime. 
Violations of t he child labor law. 
Violations of t he pure food laws, and many other viola

t ions that I will not take the time to mention. 
Oftentimes we see individuals demanding law enforce

ment in reference to the prohibition law, and they will 
flagrantly violate the law in some respect. We again have 
a certain class of people who are insisting that laws be en
forced that own property where houses of prostitution are 
running from day to day, and are permitting the people 
to r emain for the high rents which they are r eceiving for 
the place. 

What will the r emedy of the present condition be? We 
must awaken the consciousness of all people. The only 
way to maintain a clean government is to see that the laws 
are lived up to. The first place to begin with, t herefore, is 
the parents. Let them set a good example in early life, 
instructing the children the difference between right and 
w1·ong. 

If the content ion is correct, that some of the foreign 
born do not live up to the law, they should be severely 
punished as other violators of law are punished, and in cer
tain cases where they have no regard for law, in all prob
ability it would be better to send them back to their own 
country. 

We should elect men and women to office t hat will do 
their duty. Of tentimes individuals will complain of the lit
t le use there is in going to t he polls, because "so, and so," 
will be elected, anyway. In campaigning with my good 
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friend, Mr. Reynolds, our fellow cit izen, and present attorney 
general, I have heard him expr ess time and time again in 
reference to the exer cise of one's right to vote. He men
tions t hat if he had anything to say he would place a penalty 
upon an individual unless he had a legitimate reason if he 
failed to vote, and probably would prevent him from voting 
for a year or two, or impose some other penalty and increase 
t he penalty with the number of times he failed to vote and if 
he failed a certain number of times t o take his cit izenship 
away from him. I believe that some law should be passed to 
compel everyone to vote. 

Every citizen qualified should serve on a j ury if called 
upon. We oftentimes see individuals t hat are the best 
qualified seeking a means of evading service on the jury. 

Violations of law should be promptly and properly prose
cuted. Mercy should be shown, but at t he same t ime pun
ishment should be imposed wh ere it is pr oper. 

Penalties should be gr aded according to crime, in fact t he 
punishments imposed in this state are quite severe, and the 
law administered pr obably equally wit h any other state in 
t he union. 

We should exercise our system of probation more in cases 
wh er e i t will do some good. I do not believe that our pro
bation system is as effective as it should be. In other 
words, it is my contention t hat each county in the state of 
Wisconsin should have its probation officer. A law should 
be passed on our statute books making it compulsory that a 
probation officer be appointed. I believe the probation sys
tem in t hat event would work out m uch more satisfactorily. 
Take for instance, juvenile violations. All the records 
would be kept by the probation officer. Probably the next 
cases of importance for t he probation officers would be 
abandonment cases. Punishment is generally regarded as 
a penalty for crime as welJ as a deterrent to others from 
committing crime. Our penal institutions should be care
fully operated, although I must admit that our instit ut ions 
ar e probably some of t he best in t he country. I have been 
informed that in some states there are penal institutions 
operating where t he inmates have nothing to do. In other 
states, the inmates are h ir ed out of t he instit ution. This, 
indir ectly, is a form of slavery. At our institutions, being 
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personally acquainted with the Wisconsin state r eforma
tory, the inmates are graded, sent to a school and given an 
opportunity to learn some trade. I would like all of t he 
dis trict attorneys in attendance to note in passing through 
t he instit ution the way i t is being run . Aside from the 
state boar d of control, I might say t hat I am in close con
tact with the officials of Wisconsin state reformatory at 
all times and know how it is being run. 

Laws should be passed preventing the sale of firearms 
unless t hrough agencies of the governmen t. 

Pardoning power should be properly exercised and not 
abused, as in some states. I feel t hat the pardoning power 
i n this state at no t ime has been abused, but numerous 
abuses can be cited in other sta tes. 

The blue sky laws should be properly enforced and stock 
swindlers should be prosecuted. Oftentimes they will go 
into a community and take away the entire earnings of a 
family ·on false representations. 

Not only should we prevent the mechanical aids to crime, 
such as firearms, we should have more stringent r ules being 
placed on t he operation of automobiles. All enforcement 
officials should be equipped so as to cope with crime that is 
being committed today. Oftentimes crime is committed 
for a number of hours before a r eport is made of t he vio
la tion. 

The prosecut ions in refer ence to the violations of the 
bastardy laws are difficult . Oftentimes the larger com
munities are burdened with a number of prosecutions t hat 
should be carried on by other counties. It is my under
standing- that under our state law a bastardy action can 
be commenced in any county in the state of Wisconsin . 
This is an imposition upon the county in which ther e are a 
number of large communities. Girls who become pregnant 
will immediately go to the larger towns, in hospitals and in
stitutions to avoid publicity, and I feel that t he law should 
be amended so as to compel prosecutions of law to be com
menced in the county where pregnancy result ed. Naturally 
paternity should be established. Oftent imes married men 
ar e involved. It is considered best to protect the family 
of the married man. Whether this should be corrected is a 
problem. The keeping of the babies with the mother as 
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long as possible is considered a very good thing. In my ex
perience I find that what may be termed force-marriage, 
where a girl becomes pregnant, and an effort is made to 
force marriage, this is very bad, because oftentimes the 
marriage will result in future disagreement and finally in 
divorce. 

The age of consent law, which has recently been placed 
before the legislature, and I note with interest that some of 
our district attorneys have appeared before the legislature 
to amend the law, is to bring the age below sixteen years 
of age. I have come in contact with this law, in working 
with the social organizations where it was impossible to 
bring a prosecution for rape even though the girl was be
tween the ages of sixteen and eighteen years of age, for 
the reason that she was nothing more than a common pros
titute. 

Juvenile delinquency. The proper adjustment of every 
delinquent child challenges the bringing into play of every 
resource of knowledge that skill, psychology, and psychiatry 
have developed. The fact that fewer children are coming 
into court does not necessarily mean that many children 
are not violating t he law. It is the manner in which t he 
different cases are being handled. During recent years, 
organizations known as juvenile welfare organizations, and 
others have sprung into existence. We have two or three 
of these organizations carrying on work of this kind, the 
Associated Charit ies, the Green Bay Apostolate and others 
in Green Bay, and as a result of their work a number of 
cases of juvenile delinquency are being handled. Without 
these organizations in Brown county I might add that it 
would be impossible for district attorney or police officials 
or sheriff to carry on their duties efficiently. More so, the 
best co-operation exists between the respective officers and 
the organizations. I do not know whether they have or
ganizations of this kind in every county in the state, but it 
certainly would be advisable if some district attorney has 
not had the chance to work with organizations of this kind, 
to at least try to experiment with the situation. 

In conclusion I might add in reference to the question of 
law enforcement, that next in importance to the court, is 
the district attorney. The discretionary powers of his 
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office are so great that pressure for favors is very often 
brought upon the office. In other words, in the exercise of 
his power there is a tendency, regardless of what may be 
said to the contrary, to gain political influence t hrough the 
office, although this should not be. It is regarded by some 
as a sta1-ting point for some young lawyers and, because of 
the shor t term one holds the office, he oftentimes will play 
politics. It is generally r egarded that the district attorney 
should be as unbiased and unprejudiced as the court. The 
supreme court has laid down that rule t ime and time again. 
The district attorney only holds the office for a term of two 
year s. Something should be done to lengthen the term so 
that his office, in place of being a political office, will be one 
of credit to the community. 

I might add in conclusion that oftentimes the duties of 
the district attorney are obscured to the public. The 
general public are impressed with the idea that it is the 
duty of the district attorney to play the part of the police 
officer, detective, sheriff, and other enforcement officer s in 
the county. As a matter of fact, the district attorney, to 
be unbiased and unprejudiced, should not be forced to play 
the part of these other officers, and is not required to assume 
r esponsibility over all these other officers. The general pub
lic, to the writer's information, should be informed to that 
effect. 

In conclusion I want to thank t he members of the District 
Attorneys' Association, assembled, and the other people in 
attendance at the convention, for giving Green Bay the 
convention for the year 1927, and I want to add also that I 
only hope the district attorneys will choose Green Bay as 
their convent ion city in the very near future . 
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Address of Mr . .John J. Ha.nnan, P1·esident. Bonrd of 
Control 

INMATES OF PENAL INSTITUTIONS 

In assigning the subject "Inmates of Stale Inslitutions" 
your program committee must have had in mind the wan
derlust which tempts me. in a discussion of the state insti
t utions, to go far afield. 

All the problems of custody, t reatmenL, training, and 
care of the 6,500 inmates of state institutions, could be 
brought, legitimately within the scope of the assigned sub
ject. Resl easily. It is my desire to cultivate, not to 
al ienate your interest in these institutions. So this dis
course will be limited to a few of our pr incipal concerns 
with r especL to these inmates. As a further limitation ef
fort will be made to t reat only of men and women, boys and 
g ir ls, who, wrecked or adrift on the social sea, are picked 
up by the courts and under the pilotage of district attor
neys are brought to the safe ports of state instiLutions. 

So this address is limited to inmates of the prison, the re
formatories, t he industrial schools, ·with a look into t he 
feeble-minded colonies. 

On the basis of t he March 31 population of these instiLu
tions th is eliminates from this discussion 4,338 out of 6,515 
inmates, leaving only the affairs of 2,177 to be considered 
this afternoon. In other ·words, this discourse is limited 
to less than one-third of the tenito ry assigned by your pro
gr am commi ttee. 

The publi c inler est in Lhe inmates of sLate institut ions is, 
and should be, the same as the interest of t he inmates. The 
public wants to know : What do you do for these inmates'? 

Other than the desire to be free, the questi011 of the in
mate to the institution is : Whal can, what w ill you do 
for me? 

A satisfactory answer by lhe institution to the inmate 
should a lso satisfy the public. May I be permitted to sug
gest that distr icL attorneys should have a specia l concern in 
whatever ansv,1er the state makes to the questions. You 
.sit ;:it the por tals of some of our slate institutions and in 
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large measure determine who shall r eceive tickets of ad
mission, so it is pertinent that you know what we attempt 
and what we do for the persons you pass into the industrial 
schools, the reformatories, or the prison. 

The stab institutions referred to to-day primarily con
cern you as district attorneys, as these are designated and 
cr eated to handle delinquents. This term is used gener
ically to embrace not only incorrigible children, wayward 
youth, but also t he hardened criminal. These state institu
tions are graded and the course of treatment prescribed in 
each is that best suited to the problem assigned by the law 
to it. 

The aim of all of the state institutions for the care of its 
correctional and penal problems is to rehabilitate. The means 
adopted to achieve this end is different in the correctional 
schools, in the reformatories, and in t he prison. 

If our local communities were able to handle the incorrig
ible boy or girl or the wayward young man or young wo
man, there wou ld be no need of the state to maintain t he il1-
dustrial schools and the reformatories. Indeed, there are 
many who novv find their way into these institutions who, 
in the judgment of those who come in contact with them 
within the institutions, could be wel l cared for on the out
side, pr ovided they could have that s uper vision and discip
line necessar y to insme r ehabil itat ion. 

In the case of the industrial schools, the inmates ar e gen
erally those whose incorrigibility or delinquency is in lar ge 
measur e attr ibutable to a background of bad home condi
tio ns and other undesirable environments. The law with 
r espect to commitments to these instit utions is mindful of 
the age and safeguards those committed under it against 
t he stigma oJ a criminal r ecord because of such commit
ment. 

Permit me to call attention to the language of the statute 
<lefining the object of t he industrial schools. It is, t hat t hey 
shall be places of "confinement and instruction ··· * ··· 
of children * ··· * within the age limits prescribed." 

The age limits are: boys, eight to seventeen years; girls, 
under eighteen. While confinement is prescr ibed, t he em
phasis is on instruction and the school facilities of these in-
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stitutions are organized as are the common schools of the 
state. 

THE S CHOOL FOR BOYS 

In the industrial school at Waukesha, on April 1, there 
were 365 boys, and in addition the officers of this institu
tion had under supervision 182 boys upon parole. · At that 
school education is provided up to and including the ninth 
grade. In a few instances boys committed to this school 
have been sent to the local high school. These, however, 
are exceptional cases and generally were of boys whose de
linquency, was found to be due to lack of parental care. 

At the Waukesha school, in addition to the usual grade 
studies, the boys are compelled to work, some at farming, 
some at printing, some at shoe repairing, some at tailoring, 
drawing, baking, and in other occupat ions. No attempt is 
made to teach a complete trade. Many of the boys who 
work upon the farm and devote themselves to dairying go 
from that school to good positions as milkers at good wages 
and many att ain such proficiency in the trades taught as to 
command advance apprenticeship places. 

GIRLS' INDUSTRIAL SCHOOL 

In the Milwaukee correctional school, on April 1, there 
were 239 girls, and there were on parole from this institu
tion 169. The course of instruction is similar to that of 
the school at Waukesha, except that there is a great differ
ence in the vocational training. The girls are taught home 
economics, sewing, millinery, st enography, typewriting, and 
are given some rudimentary instruction in nursing. 

The state has not made as good provision for the care of 
girls as it has for boys of this class. The housing is not 
as adequate and the school facilities have not been what 
they should be. Tne latt er have been and will be further 
improved. This school was t aken over by the state nine 
years ago. 

DISPOSITION MADE BY THE BOARD 

While commitments are, in the case of boys, until the age 
of eighteen, and of girls, until the age of twenty-one, the 
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law provides for an earlier disposition by clothing the board 
of control with sole authority to discharge any boy or girl, 
s ubject to the power of the governor to gr ant pardon. The 
board may 

1. Return such child to the coui-t which ordered its commitment 
if in its judgment the child is an improper subject for its 
care or management, or ii it deems· its continuance in the 
school prejudicial to t he management. Sec. 48.16 (1). 

2. The board may restore any child to t he care of its parents. 
Sec. 48.16 (2). 

3. The board may place any child committed to the industrial 
schools upon parole. Sec. 57.07. 

The board may t ransf er from the industrial school for 
boys any boy over seventeen years of age who may be in
corrigible, or is found to be detrimental to the institution, 
to t he r eformatory at Green Bay, and it may also transfer 
the girls from the industrial school to the industrial home 
for women at Taycheedah. 

Transfer s from the industrial school s to refoTmatories 
are very infrequent. 

In fixing the r elationship of the board of contTol to ju
venile delinquents, the law is mandatory and emphasizes in
struction. It says that the state board of control 

"shall cause t he children committed to either of said 
industrial schools to be placed at such employments 
and to be instructed in such branches of useful knowl
edge as shall be suited to t heir years and capacities." 

It will be noted that t he law binds t hese delinquents to the 
industrial schools beyond the compulsory school age. This 
is a wholesome provision: it aids in compelling these chil
dren to attend school until they can acquire rudimentary 
educat ion and at the same t ime is so elastic as to per mit 
placing out children long prior to the completion of t he 
statutory term. 

When the law deals with delinquents of a more advanced 
stage, it applies to their custody and care a more r igid rule 
than that under which t hese children are compelled to li ve. 

The commitment of a boy or girl to an industrial school 
does not carry with it t he stigma of a recorded conviction. 
The theor y of the law is that these institutions are educa
tional, not punitive, and care is taken not to attach to those 
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sent to these institutions the stigma attached to commit
ments to in?titutions for t he custody of adult delinquents. 

REFORMATORIBS 

Wisconsin maintains two institut ions, one at Green Bay 
for men, and one at Taycheedah for women, where male 
persons not less than ia;eventeen nor more than thirty, and 
female persons not less than eighteen nor more than thirty 
may, in the discretion of the cour t, be sentenced , provided 
they be fo und guilty-

is 

l. For the first t ime of a fe lony except male persons convicted of 
murder in t he firs t 0 1· second degree and female persons con
victed of murder in the first , second or third dcgl'ee. 

2. Male persons conv icted the first t ime and female persons when
ever convicted of any misdemeanor p1tn i.~lwble l, y i11ip1·ison-
111e11 t in the county j a il or house of correction for one y ear 
01· 11101·e. 

:3. Female prisoners convicted of any other misdemeanor. 

The object of the reformatories as stated in the ~tatulc 

«,:, ··· ··· 'I'o conect and r emove t hose triminal or 
evil tendencies and influences which render the persons 
confined ther ein a menace Lo society. and help them io 
become good citizens." 

DIFFERENCE IN THE LANGUAGE Ol~ THE LAW 

The law with respect Lo the clelinquenis of this class is 
much harsher than it is in the case of delinquent children. 
The statute designates a person of ihis class "a convic·t" . 
There ar e provisions relating to certified copies of the in
format io11, the indictment, the complaint , the plea, the t est i
mony taken in the t rial, t he verdi ct, and finally the term of 
sentence is not measured by the age of the delinquent, but 
by the offense and is found in those sections of the statutes 
providing punishments for crime. 

The statute makes applicable to the custody and discipline 
of the per sons confined in t he refo1·matories many of ihe 
provisions of the Jaw wit h r espect to the prison. 

How LEGAL OBJECTS ARE OBTAINED 

To attain the object of the r eformatories namely "to re
move criminal and evil tendencies," sec. 56.07 provides that 
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the sta te l>oard of control may maintain in the state re
formatory a manual t?-aining .school and caus~ the inmates 
to be instructed in trades, and may establish in connedion 
with the industrial home for women such systems of train
ing and instruction in trades and domestic science, and 
create such industries as may seem to said board for the 
best interest s of the inmates. 

Not one word to compel school training, ..other than 
manual training. Nevertheless, t he boar d of control, Ly 1hc 
authority conferred upon it to make such rules and regula
t ions as it may deem necessary for the proper conduct oi 
institutions, has provided school facili ties in the r efor ma
tory at Green Bay and also at the industrial home for 
women at Taycheedah. Experience demonstrated that 
many persons who come to these inst it ut ions have not the 
rudiments of an education. No effort is made in either 
school to carry the inmates beyond eighth grade work. 
These young men and young women beyond t he school age 
ar e held to be more in need of vocational than of academic 
tr aining. What these young people need more than all else 
is teaching in habits of industry. At the reformatory at 
Green Bay t he young men are given this habit Lrainil1g 
Lh rough employment at various trades and occupations such 
as : 

plumbing 
ta iloring 
gra11iLe cutting 
wood working 
farming 

blacksmithing 
pipe fitting 
ma chinist 
a utomobile 1"" pnir work 

VOCATIONAL INDUSTRIES 

The state board of cont rol has, under t he authority of 
chap. 56. established industries in t he reformator y at 
Green Bay. In a small way and wholly under t he state-use 
system it does a tailoring business, manufacturin_g· e:Iothing: 
for the use of state and county institutions. 

The granite shop, established primarily for vocational 
training, turns out some products on the state-account 
system. Polished granite is sold to dealer s. 'l'he boys are 
taught granite cutting and let tering. However. lettered 
granite is not sold by t he inst itution. 
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No other products of the reformatory are sold except 
surplus farm products. 

The receipts of the state from the industries conducted 
at the reformatory for the year ending June 30, 1926, were 
$50,128.46. . These receipts are used to develop the fa
dustries of the institution. 

At the industrial home for women, Taycheedah, the 
young women received courses in: 

domestic science 
millinery 
shorthand 
typewriting 

general business course 
chicken raising 
gardening 

The reformatories are supported by taxation. There is 
no charge made back to the counties for the care and 
maintenance of those committed. (Note an exception.) 

On April 1, there were in the reformatories of this state, 
513 men and 104 women, and there were on parole, 107 men 
and 19 women. 

THE PRISON 

In stating the object of the state prison, t he statute says : 

"* * ··· For the punishment and reformation of 
all offenders committed and sentenced according to 
law ~, * ,:, to imprisonment therein." 

Note how ithe statute distinguishes the delinquents sent 
to the prison from those sent to the reformatory. The first 
object of the prison is punishment. The first object of t he 
reformatories is to correct. The second object of the prison 
is reformation. 

A mere comparison of the statute statement of objects, 
brings out clearly the existence of a difference in t he re
lationship of the board to those sent to the reformatories 
and those committed to the prison. If the board of con
t rol so conducted the prison as to attain the objects of the 
institution in the order stated in the statute, the first duty 
of the board would be to punish. Fortunately it has been 
a long time since Wisconsin's board of prison managers 
has laid emphasis upon the first object of the state in the 
establishment of its prison. If it were possible to produce 
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figures, I am confident it could be established that reforma
t ion is t he object emphasized and attained in Wisconsin, 
and I make that statement in face of the fact that 25% of 
those confined in the pr ison are r ecidivist s. Of the Wis
consin pr ison it cannot be said truthfully, 

"Who enter s hete leaves hope behind" 

It is of impor tance to point out the differentiation of 
delinquents made in the statutes not only by the showing of 
the objects of institut ions established to care for different 
gr ades of delinquents, but also by t he differences in t he 
provisions made for the discipline of these instit utions. 

Chapter 53 of the statutes contains the law with respect 
to the government of the prison and its inmates. One of 
the first pr ovisions is a grant of authority to the warden to 
maintain order, enfor ce obedience, suppress insurrections, 
effectually prevent escapes 

"even at the hazard of life; for which purposes he may 
at all t imes command the aid of the officer s of the in
stit ut ion and of t he citizens outside of the precincts 
of the prison; and any citizen r efusing to obey such 
command shall be held liable to such fines, penalt ies 
and for feitures as applies to per sons r efusing to obey 
a sheriff or other officer, ,:, ,:, ,:, " Sec. 53.07. 

At the same time that the law grants t his authority, it 
says that the t r eatment must be humane, t hat officer s must 
refrain from boisterous and unbecoming language, that 
t here shall be no cor poral or other painful and unusual 
punishments, and then follows the clause with r espect to 
labor-that all convicts sentenced to the punishment of 
hard labor shall be constant ly employed for the benefit of 
the state. 

Note, no word of vocational employment, no word of 
t raining, but t hat t hey shall labor for the benefit of the 
state. 

That is the harsh mandate differentiating this class from 
other delinquents. Then follow provisions with r espect of 
solitary confinement. Now mark, solitary confinement 
may be imposed by sentence of the court or by the prison 
authorities for violation of any of the rules and r egulations 
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of the p ri son and the iaw provides t hat during solitar y 
c:c ;~ h: .:· :,1en t prisoners 1;;Ju1ll be f eel on bread and water. 
Sec. 53.10. 

Following these "har d boiled" pr ovisions, t he statute 
gives to t he prisoner a bonus for obeying the rules and 
compl ying with the regulations. 

"E ver y convict who is ··· ··· ··· confined in t he 
s tat e prison and shall r Jnclu~·t himself in a peaceful 
and obedient manne1· and fa ithfully per form a ll t he 
duties r equired of him shall be ed it lu1 to diminution 
of t in~<' from the t erm of his sentence. ,:, ,:, ,:, " 

Y ccirH of sen teuce 
First vear 
Secontl year 
Th ird year 
L~ourth year 
l<'ifth year 
Every year thereafte r 

G oocl time • 
One month 
Two months 
Three months 
Four months 
Five mont hs 
Six mon ths , Sec. 53.11 

In addition t he law gives to every convict employed in 
construction or other work outside the pr ison walls, on t he 
honor syst em, who shall conduct himself in a peaceful and 
obedient manner . an addit ional diminution of the t ime of 
five days for each month so employed. Sec. 53 .12. 

SYSTEMS OF EMPLOYMENT 

T hr ee systems of employment are used in the Wisconsin 
st ate prison : 

Convict labor, at which about 425 men find employment . 
The prison manufactur es hosiery under confract, recei\·i ng 
for each man up to 200 men employed on this contr act, $1.50 
per day, and for t he number of men so employed in excess 
of 200, t he sum of $1.25 per day per n1.an. In addition to 
this payment by t he contractor , the prisoner s themselves 
receive from the contractor pay based upon t he amount of 
labor performed. In t he year ending June 30, 1926, the 
stat e received on t his contract, $127,273.49, and in addition 
the pr isoner s employed received, $21,783.15. 

The slat e accoun t .c;ystem . The pri son man ufactures 
binder twine for state account . That is, t he state buys and 
manufactures t he raw material and sells the product . t ak
ing t he profits. In t he year 1926 the sta te sold b inder twine 
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to the amount of $820;726.51, which represents 6,719,-101 
pounds. The prisoners employed in the manufacture of 
binder twine r eceived $5,828.59 in wages. There was paid 
into the general fund as the wages of prisoner s, t he sum 
of $1.50 per day for each man so employed, an amount of 
$39,433.24. 

Under t he state-use systern t he prison con ducts a small 
11rint shop, and manufactures shoes, clothing, and agri
cultural lime. All the products of t hese industr ies a rc 
used by t he state and county instit utions wit h t he exception 
of a small surplus of shoes disposed of in the market for 
state account. 

In addition to ihese purely manufacturing industries t he 
prison conducts a very large farming and dairying industry, 
which in 1926 employed an average of 80 men and pr o
duced crops valued at $38., 702.59. During t he past year 
t here have been employed in building operations for the 
state at Tomahawk Lake Camp, some 40 pr isoners. 

In all of the operations ·of the prison at t he pr esent time 
t here are about 140 men out of a tot al of 959 who are em
ployed outside of t he prison walls on the honor system. 

Prisoners are permitted and encouraged to send t heir 
earnings ·within the prison to t heir dependents outside. 
During the year ending June 30, 1926, t he prisoners at 
Waupun received in wages th e sum of $39,218.21, and of 
this amount it is estimated they send to dependents, t he 
sum of $20,000. 

rrhe rate qf wages at the prison depends upon the indus
try and upon the value of the labor of the individual. 
Some men received 10c a day, some receive 25c, and a few 
50c. In t he binder twine plant the rate of wage is 25c per 
day, but when necessary to run overtime t he men are paid 
10c an hour for such overtime. 

While no pretense has ever been made that the work at 
the prison is vocational, nevert heless, many men have ac
quired such knowledge of machinery and of occupations 
during their time in that institution, as to command 
lucrative employment upon discharge. Several men who 
learned how to operate and care for knitting machines at 
the Wisconsin prison now hold good paying posit ions in 
private factori es within and without t his state. 
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MEN'l'AL AND PHYSICAL SERVIGES 

Within the past three years not only at the industrial 
schools, but also as a matter of routine in the reformatories 
and the prison, physical and mental examinations of each 
admission and of each person who appears for a parole are 
made. 

The board of control is charged by statute io secure 
just, humane, and economic administration of the laws 
concerning the charitable, curative, reformatory, and penal 
institutions of the state. Sec. 46.01. Compliance is possi
ble when there is available complete information as to 
physical and mental conditions of those confined in such 
institutions, and the board adopted the rule to compel these 
examinations and established the psychiatric field service 
for the purpose. 

Furthermore, t he board is empowered to give the Wasser
mann test to any person in any state or county institution 
and it has made compulsory the giving of such tests in all 
institutions dealing with delinquents. Persons who show 
a positive Wassermann, no matter how good the record 
utherwise, are not granted paroles. 

P SYCHIATRIC AND OTHER Arns FOR BOARD PROBLEMS 

From the establishment of this service, in March, 1924, 
to date, more than 5,000 physical and mental examinations 
have been made by the psychiatric field service of inmates 
of Wisconsin institutions. These examinat ions are helpful 
for classifications in educational, employment and discipli
nary problems. In addition to this service, there has been 
provided a more extensive medical service at each inst itu
tion. The r elation of health to good work in school, to .the 
problem of delinquency, to the rehabilitation of those con
victed of crime, is r ecognized by all authorities upon these 
subjects. 

PAROLES 

Heretofore in this discussion no r eference has been made 
to the matter of paroles, as it was deemed preferable to 
treat at one t ime the matter of paroles from the industrial 
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schools, the reformatories and the prison, as a comparison 
of the practices in the case of each would bring out the 
differences in the relationship of the board of control to the 
delinquent problem cared for in each of these institutions. 

Sec. 57.06 confers upon the board of control, with the ap
proval of the governor, the power to parole any prisoners 
from the state prison and the Milwaukee house of cor
rection, if such prisoner is sentenced for less than life and 
shall have served at least one-half of the term for which he 
was sentenced, or, if sentenced under the indeterminate 
sentence law and is a first offender, if he shall have served 
the minimum term to which he has been committed, or, if 
sentenced for life, etc., shall have served thirty years less 
the diminution for good time according to law. 

As a condition precedent to a parole suitable employment 
must be secured for the paroled prisoner. 

Paroled men must report at least once a month. 
Paroled prisoners remain in the legal custody of the state 

board of control and upon the order of the board may be 
reimprisoned. 

Section 57.07 authorizes the board of control to parole 
any inmate of the state reformatory, of the industrial home 
for women, and of the industrial schools whenever suitable 
employment has been secured for such inmate and his past 
conduct for a reasonable t ime has satisfied the board that 
he will be law-abiding. 

At each of the industrial schools two parole officers are 
employed. Their duty is to examine the applicants for 
parole, to investigate the conditions of the homes from 
which they came and the homes into which they are to be 
placed in case parole shall be granted. 

In the industrial schools every boy and giTl is given an 
opportunity to apply for parole. In each institution there 
is a system of credits based upon conduct and progress in 
studies and work, and by attaining the required number of 
credits any boy or girl may come before the board of con
trol for consideration for parole. Upon the average, it re
quires a boy in the industrial school to remain in that insti
tution for eighteen months before he can accumulate the 
credits necessary to bring him before the board for parole. 
It has been demonstrated in practice that at the industrial 
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school for girls a longer per iod is r equired. It may also 
be said that t her e is differentiation between the problem of 
t he delinquent boy and of the delinquent girl. The latter 
presents t he greater difficult ies. 

The boar d of control sitting as a par ole board has before 
it a f ull statement of the conditions which caused commit
ment, of the progress made in the school, the social condi
t ion of the home of t he boy or girl, and the recommenda
tions of the superintendent and the parole officers. Each 
applicant appears in person and must submi t to an examina
t ion by the board. 

S IGNIFICANT POIN'f S OF DIFFERENCE 

There ar e h ~10 points of differ ence in t he matter of t he 
discipl ine pr ovided by law for the reformatories and of the 
prison. Under the r ules governing parole, no matter what 
may be the term of sentence to the r eformat ories, the pris
oner does not have to ser ve t he minimum sentence, but 
may be paroled at t he expiration of nine months, or, if t he 
board desired to exer cise ar bitrary authority it could parole 
such a per son at any t ime. However, it is a matter of 
gratification t hat no boar d of cont rol, in the handling of 
these cases, has ever seen fit t o exer cise such ar bitr ary au
thoriLy, buL has compelled Lhe delinquents of t his class to 
earn considerat ion for parole according to established rules. 

Since J uly fir st, 1925, all sentences to t he r efor matory at 
Green Bay and the industrial home for ,vomen at Taychee
dah are made under the indeterminate sentence law. ThiR 
law provideR that per sons so sentenced shall be committed 
for the statutory min imum of the offense of which t hey 
have been convicted and to a maximum ter m fixed by the 
court within t he maximum prescr ibed by the statute. 

At each of i he r efor mator ies and t he prison t he board 
ma intains a parole officer. This officer studies each appli
cant for par ole and must secur e employment for each such 
per son in the event that parole be granted. No per son is 
permitted to go out on parole unless employment be pro
vided. 

At the r efor matories, as heretofore stated, t he par ole 
may be secured within a t ime less than t he minimum sen-
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tence. Such is not t he case at the prison. Under the new 
indeterminate sentence law a person is eligible to consid
eration for parole only at the expiration of the minimum 
sentence pr ovided in the statute for the offense of which he 
is convicted. 

Mere eligibility for consideration for parole is in no way 
a guarantee that parole will be grant~d. The board of 
control, which also acts as the parole board, must use its 
discretion and pass its judgment upon the facts of each 
case. 

In the prison, first offender s became eligible to considera
tion for parole after ihey have served the minimum of t heir 
sentence. However, second off ender s do not become eligi
ble until they serve one-half of the maximum term to which 
they may have been sentenced. So that, a second offender, 
sentenced from one io ten years, could not come before the 
board of parole unt il t he expirat ion of five years, there be
ing no diminution for good time. 

In the case of the reformatory, if a boy makes good on 
parole for one year, t he superintendent may recommend 
his discharge. Until recently this was the universal rule, 
but now, in certain cases where it appears longer supervi
sion is necessary, the boy is kept under supervision for t he 
entire period of his sentence. 

At the prison, the r ule is to keep a man under supervi
sion during the entire period to which he was sentenced. 
Par oled men of both institutions are compelled to account 
for their earnings. In case of a violat ion of the conditions 
of the parole, t he board may and does cancel the par ole, and 
ihe man is returned to the institution. · The man loses all 
good time earned prior to such violation. 

PROBATION 

While the reformatories are provided for the institu
t ionalizing of adult first offenders, in other words, ad ult 
delinquents, chapter 57 of t he statutes provides another 
method of handling both the juvenile and adult delinquent. 
This is what is known as probation. It is not inappropri
ate to call attent ion to a confusion of public thought with 
r espect to probation. During the past year there was made 
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a survey of probation in this state and there is now pend
ing in the legislature a bill to provide a system of county 
probation. That provides that probation officers shall be 
named by judges of the count ies, the county shall pay all 
the bills, but the pr oposed legislation would give to the 
state board of control supervisory authority over this sys
tem. 

It is my judgment that the proposed legislation has not 
been well considered, nor has been drawn with a clear 
idea as to the differentiation which should be made in the 
administration of the different kinds of probation, as it pro
pose~ to put over on the count ies the duty, with respect to 
adult delinquents, which should rest upon the state. 

To clear ly understand this mat ter , we should have in 
mind that the system of probation of adult persons con
victed of a felony provided by the Wisconsin law is unique, 
in that it places upon the state the duty of supervising this 
class. 

The Wisconsin law also provides a system for the proba
tion of persons guilty of misdemeanors and of abandonment. 
It also provides a system of probation for minors. It pro
vides that the pr obation of misdemeanants and for aban
donment may be made to the state board of control or that 
the court may designate some suitable person to act as a 
probation officer. This gives to the courts and t o all coun
t ies all the authority necessary for a county system of adult 
probation of those offenses which under the existing law 
are punishable as misdemeanors, and are purely a local 
problem. 

In the matter of probation of minors other than delin
quent children the court, at its discr etion, may commit such 
minor to the state board of control or place him with some 
person designated by the county. These cases, except in 
some instance, are purely local problems. 

In the case of an adult convicted of a felony punishable 
by imprisonment for a term not exceeding ten years, if he 
has n ever befo1·e been convicted of a f elony and the circum
stances are such that he is not likely to again commit crime, 
the court may suspend judgment, stay execut ion, and place 
such person upon probation, and the law provides that in 
such case, except in the case of felonies under sec. 351.30 
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(the abandonment statute) such probation shall be placed 
under the control and management of the board of control. 

From a study of the theory of the law this would appear 
to be t he correct disposition of such cases. 

The theory of the law is that such off ender s cannot be 
handled in their local communities, but should be turned 
over to the state. Now when such a person is placed upon 
probation, that disposition of the case is substituting some
thing in place of the prison, but there is never r emoved 
from the head of that person, so long as he is on probat ion, 
the sword of Damocles. He may be placed in the prison 
for violation of his probation. When such time comes ac
t ion should be swift and soon and the board can move with 
greater r apidity than the counties. Further, the state 
with its machinery properly adjusted can handle these cases 
better than local communities, or local courts. It is further 
removed from the influence of those individuals, cir cum
stances which often tempt the local courts to yield to pleas 
of mercy, and to be more lenient than would a body further 
r emoved from the county communities. 

WHAT PROBATION CAN Do 

A cursory survey of the population of the prison and re
formatory will disclose many who, provided the state main
tained a well-administered, properly-officered probation 
system, need never have been sent behind prison walls. 
Indeed, good social ser vice demands wherever there exists 
a reasonable prospect of rehabilitation without imprison
ment , that first off ender s should be kept out of prison or 
reformatory. This does not ·mean that they should not be 
punished. Probation is punishment. It curtails the liber
ties of those subjected to it. They are in fact prisoners, 
with liberty to work, to provide for their dependents, but 
with all their acts supervised by the officers of the state. 
They must work at the places assigned. They must ac
count to the probation department. Their expenditures 
can be made only with the sanction of the department. 
Their contributions to support of family or to make rest i
tution must flow through this department. They must 
avoid associations forbidden to them. F or violation of the 
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terms and rules of their probation, they are always sub
ject to be sent to prison or the reformatory, or returned to 
the court as provided in the sentence of the court. Proba
tion rightly administered and used by the courts to the ex
tent that it should be used would not only bring about a 
decrease in prison population but it would act to dam the 
increase in recidivism, and would reduce the cost of de
pendency to the state and its local communities. 

Probation in Wisconsin has never been used to the ex
tent that it should be used, and its administration in this 
state has failed to establish the same confidence of the 
courts and the people in the system that existed in other 
states having similar laws. 

Already steps have been taken to put the state on the 
road to an efficient administration of this law. In 1924 
the state employed a full-time and a part-time probation of
ficer and one clerk. Through economies in the administra
tion of its accounting office, savings were made which the 
board made available for the extension of probation work. 
The force was increased to include two full-time and two 
part-time probation officers and two clerks. This increase 
makes possible more prompt investigation, has eliminated 
the long delays in securing guardians. and employment, 
which reason justified criticism, and it brought about a 
more friendly attitude on the part of the courts. 

Without sufficient personnel of qualified officers to in
vestigate and supervise cases turned over to the state board 
of control, it was inevitable that there would be lack of 
faith and confidence in the system. Further increases will 
be made in the next biennium. 

THE CRIMINAL FEEBLE-MINDED 

In recent years, many of the states, including Wisconsin, 
have experienced outrageous crimes perpetrated by feeble
minded persons who at some time or other have been in
mates of some penal or correctional institution, and released 
at the expiration of sentence. These occurrences have 
ai:oused the public to a r ealization of the necessity of pro
viding for the permanent incarceration of this class as the 
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only means by which society can protect itself against what 
is popularly designated, "the moron danger." 

In the population of Wisconsin prison, the reformatory 
and correctional institutions, as a result of mental examina
tions, it is established that there are about 200 persons 
found to be feeble-minded, mentally degenerate type. How 
many of t his type may be at large within the state is not 
known. There is, however, this definitely ascertained load 
of persons, mentally way below the normal, of proven de
ficiency with criminal tendencies, who constitute a danger
ous menace. The state is without institutions to care 
properly and permanently for this class. The existing 
statutes provide the means by which t hey may be perma
nently institutionalized, but there is no institution to which 
t hey should be sent. Unfortunately some of the courts 
dealing with persons of t his class, charged with crime and 
found to be feeble-minded, have committed such persons to 
either the northern or southern colony and training school. 
Neither institution is equipped to handle this class. Al
though legal, such commitments are wrong. The cr imi
nalistic feeble-minded should be kept out of these institu
tions. By far and large the inmates of these colonies 
have been untouched by vicious habits. Weak, undevel
oped, mentally limited, the greater number of them are sus
ceptible to training in good habits. They should not be 
subjected to companionship with the vicious. Then, too, 
Lhese insLitutions are designed and operated as schools and 
hospitals, not as prisons. The families of the unfortunates 
sent to them and t he courts and communities making com
mitments have a right to demand that these unfortunates 
be noL subjected to the evil influence of criminals. 

In the case of the prisons and the reformatories, as of bad 
home conditions, lack of training or for some other reason, 
there are those who were headed for the human scrap pile, 
and have landed on the scrap pile, but who by t he inter
vention of the state have been saved from the wreckage, 
and made over into right-living, productive, normal per
sons, who instead of being a continuing charge upon the 
public funds are self-supporting and are sustaining factor s 
in the social, industrial and political life of the state. 

True economy lies along the path that leads to such r e-
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sults. It dictates and justifies the recommendation of the 
comprehensive rehabilitation, t he program outlined by the 
board to the legislature, and under which t here could be a 
general expansion of the registration work of all state in
stitutions. 

Address of Dr. Edward Miloslavich, Professor of Pathology, 
Marquette Uni·versity, Milwaukee, Wisconsin, 

formerly Associate Professor· of Pathologic 
Anatomy, Unive1·sity of Vienrui, 

Ausfria 

MEDICAL TESTIMONY 

It is with a f eeling of reluctance that I will use my pre
pared manuscript as a guide, in the first place that I may 
not be lead astray by my deep interest in this subject, and 
secondly, t hat I will not omit certain important points, 
which I gathered through many years of experience. 

The practical value of an individual is measured largely 
by the extent of his personally derived experience, which 
when accompanied and supported by a sound theoretical 
educational training, will lead inevitably to that result 
which he desires and endeavor s to achieve. 

Our success in daily life depends upon our instinct ive, 
unconscious evaluation of every situation as it arises, re
actions, which we cannot acquire, latent and inborn f eel
ings, which we cannot account for, which, nevertheless, 
unquestionably and unfailingly manifest themselves at the 
opportune time. 

The summation of t hese instinctive utterances, move
ments and actions constitutes the personality of an in
dividual; it is something which we are unable to learn, 
something which we cannot imitate and yet it is some
thing for which we al'e not responsible. 

The intrinsic impulses of a successful life defy a psychic 
analysis and the r eal, underlying reasons of a notable 
practical and scientific career still remain an unsolved 
mystery, despite the most careful and most minute 
scrutiny. 
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These introductory remarks should remind us that t rain
ing, knowledge and experience harvest the most perfect 
fruits only, if planted on a natural, healthy and fertile 
soil. 

At the beginning I wish to beg your indulgence, should I 
during my discussion, comment rather critically about the 
behavior of some of my colleagues and certain members of 
the legal profession. Lamentable occurrences in our courts, 
which, sorry to say, are familiar to all of us, are forcing me 
to expose these deplorable conditions and to censure in 
public and to brandmark the unscrupulous individuals who 
are responsible. Only a sound, openly spoken and publicly 
heard criticism will properly correct and gradually improve 
the evil. 

Now, let us proceed with our topic. 
The conditions, circumstances and reasons, which 

voluntarily or involuntarily lead a doctor of medicine in 
the court room are diverse. Be it as it may, one fact is 
certain, he almost invariably appears unprepared and both 
parties are affected by his presence in a different way: 
the one suffers materially, the other welcomes him with 
open arms as being very serviceable; both sides, however, 
recognize him in his truly deplorable condition. 

Before I consider the physician as a medical witness and 
as a medical expert a few general remarks are necessary. 

In the first place, I would like to clearly define the term 
"medical expert" in order to answer exactly the question 
"who can qualify as medical expert." The answer to this 
query is of the greatest importance for every court trial, 
particularly where a counsel briefly introduces a general 
practitioner as his expert and the opposing attorney un
hesitatingly accepts him as such without further question
ing. 

A physician who limits his practice to surgery or internal 
medicine or to any other branch of practical medicine, 
whom we generally call a specialist for this or that practical 
branch, is not necessarily at the same time an expert in his 
field; to the contrary some are very narrowly bound by the 
limits of their special and general medical knowledge. 

An able mastery of the diagnostic, surgical and 
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therapeutical procedures and technique is not uncommonly 
met with among specialists. The gr eater majority lack 
the necessar y t heoretical knowledge of t he most funrla
mental facts of their specialty and yet the apparent signs 
of their practical success seem to cover up their shor t
comings. You may easily convince yourself in any court 
t rial a t any time r egarding this fact: the scientific details 
of their subject about which they are testify ing are more 
or less strnnge even io themselves. This is not surpris ing, 
for a speciali st is only a practitioner dealing w ith a 
special branch of practical med icine. 

The opinion of a pr aditioner in a scientific maLter has 
the same value as t hat of a layman; s ince both know li ttle 
or nothing about t he subj ect. The former , perhaps, is a 
little more fa miliar with the technical expressions. 

This self-eYi dent deficiency of t heor etical knowledge 
among physicians is the result of the one-s ided develop
men t r eceived in our medi cal schools where the greatest 
emphasis is placed upon the p ractical training, while the 
very important theoretical prin ciples, which ar e really the 
r eason for t he success of a doctor, are sadly neglected, and 
sorry to say, are not sufficiently r ecognized and esteemed 
by the medkal profession. 

But t hat specialist who over a period of many years in 
a scient ific way keeps abreast with and promotes his sub
ject t heoretically as well as practically and who in 
scientific circles is recognized and r espected possesse~ 
those qualifications which characterize an exper t. You may 
instinctively and unconsciously note hi s presence in t he 
court r oom. 

The conception of the term exper t is not identical with 
that of a specialist. One must, therefore, clearly dis
t ing uish between a specialist in sur gery, a specialist in 
gy11ecology, in pathology, etc. and an expert in pathology, in 
gynecology, in surgery, etc. In othe r words, one can be, for 
example, a successful specialist in practical surgery but not 
necessarily an expert in surgery; one may be a good oper 
ator, but a poor surgeon. Should an interni st or surgeon be 
questioned about the fundamental facts of his specialty, he 
will prompt ly excuse himself with t he r eply t hat he is not a 
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pathologist. He, moreover, emphasizes the fact that he does 
not feel himself in any way qualified in the field of 
pathology, but forgets at the same t ime that wit hou t 
knowledge of the indispensable scientific principles included 
in pat hology he cannot be a good general practit ioner , much 
less a specialist. 

I have called your attention to t his fine di stinction and 
ha ve given it special emphasis because I ha,ve found t hat 
most member s of t he legal profession are unfamiliar with 
this subtle but very important differ ence. While t hi s 
differ entiation is rather difficult t o intr oduce in the court 
room, nevertheless it is of pr actical importance t hat you 
keep t his distinction impressed in you r mind, as it may 
prove to be of t he most vital significance while you a rc 
selecting a physician to serve as a real exper t . I need nol 
emphasize this fact a t gr eater length, since, I believe, t hat 
you have been frequent ly confronted with this situation. 

Now, let us call a practitioner to t he witness st and. 
Occasionally he will gladly and proudly admit his quali fica
t ions as an expert wit hout deliber ation, usually to hi$ 
detriment . Generally he appec:1.rs in court unprepared, 
either firmly trusting that he will live t hrough t he 
situation on t he strength of the inadequate knowledge he 
has gained through practical experience or not having the 
slightest conception of the matter in question. E ven dur
ing direct examination one can obser ve immediately t hat he 
is vacillating in hesitancy and it will not take an able, 
discerning attorney a long time to r ecognize promptly this 
sign of weakness and to utilize it successfully to his own ad
vantage. 

The tendency of many doctors, even those who are ap
parently experi enced, is to conver se with the attorney r e
garding medical and scientific questions, while on the wit 
ness stand, in s imple every day language and in a rat her 
shallow manner. In this way the doctor may be easily in
veigled in a network of contradict ions a nd may be hope
lessly corner ed, and must finally admit and confirm all 
those convictions which he held and declar ed to be abso
lutely absurd, before he entered the court room, being 
placed under t he nomina ting influence of t he attorney who 
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skillfully used him for his purpose, deftly turning the dis
cussion to the possibilities and probabilities in the case. 

Should the physician come unprepared for his case, 
should his knowledge have a shallow foundation, he will be 
forced to surrender completely to a clever, hard pressing 
attorney. A well prepared lawyer will dominate the situa
tion from the very outset; during the course of the trial 
he will prove himself more thor oughly informed than the 
physician and will finally expose him without regard or 
mercy, forcing him to admit and confess his ignorance. 
One has the unref utable conviction that the attorney as a 
layman is by far better versed along the medical lines of 
the case, that he has a more complete grasp of the medical 
phases than the physician who testifies as an expert. Oc
currences of this kind are by no means the exception; many 
a physician has made a very pit iful appearance and has left 
a very sad impression in the court room. 

The second essential fact which may unfavorably influ
ence the medical testimony during the trial is the inten
t ional or occasionally unintentional partiality of the phy
sician, a court experience which is not uncommon. 

A person has the general impression that the physician 
who is engaged to testify is far more interested in the case 
on trial than the parties involved. One can judge the ex
tent of his interest from every spoken word, which is ut
tered in the most pedagogical manner-ex cathedra as it 
were, allowing no exceptions. During a favorable course 
of his examination, for example, one can immediately and 
readily read the degree of his uncontrollable enthusiasm 
and satisfaction; when the case is unexpectedly and un
favorably altered, however, his wrathful embarrassment is 
outwardly expressed in every word and action. 

This same type of physician closely attaches himself to 
the lawyer during the entire trial, tries to instrnct and di
rect him in every detail and assumes the air of blustering 
importance. He becomes particularly excited when an
other physician differs or disagrees with him on the witness 
stand. But as soon as he is called to testify he is either an 
enthusiastic defender or a bitter prosecutor in the case on 
trial. 

Gentlemen, these are characteristics which absolutely 
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typify a poor medical witness; he is a detriment to himself 
and your cause. 

A further observation which is of equal importance to 
physicians as well as lawyers, is the following: 

Many doctors, while on the witness stand, have the bad 
habit to argue at great length with the attorney about medi
cal problems, much to the amusement of the court and jury. 
This behavior, furthermore, indicates that the lawyer is 
his equal in scientific questions. Would that such a phy
sician would keep in mind that a true expert never quarrels 
with a layman about the minute and complicated details of 
a scientific subject. Should he be forced to do this, how
ever, he must know how to silence the layman in a short 
time with t imely, well placed and significant answers. The 
less a physician is equipped with knowledge, the more will 
he be inclined to force his contentions in a quarrelsome, 
disagreeable manner. While he is in this frame of mind he 
invariably loses all conception of scientific accuracy and a 
well trained attorney will use the advantage of this situa
tion for the profit of his client. The shrewd lawyer knows 
how to provoke an irritable witness and how to ridicule him 
before the court and jury. Self-control is the only efficient 
but difficultly applied, remedy for this class of medical 
witness. 

One point should never be forgotten by physicians ap
pearing in court, that their speech, their expressions and 
their discussions should always convey an impression of 
scientific accuracy. Of course, when necessary, he must 
immediately interpret the scientific terms, the technical 
matters in more simple language, so that the judge and 
jury can more completely understand the full significance 
of his testimony and can more easily follow his trend of 
thought without provocation. The expression "without 
provocation" I wish to emphasize most particularly, because 
a keen-minded lawyer is apt to interrupt the medical ex
pert in the height of his vitally important testimony with 
a witty, well directed remark, referring to his intricate vo
cabulary, thereby indirectly ridiculing him. As a conse
quence, the psychological effect of the expert testimony may 
suffer or may even be lost entirely. 

It might be well to add that jurors, being rational, like to 
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reason and therefore listen very attentively to the discus
sions and answer s of the exper t. The danger lies in the 
ever present possibility that he is not understood, that he 
failed to convince them, usually, because he has gone wide 
of his mark through too many and too complicated words 
instead of using too few and too simple terms. A flood of 
words never impresses but r epulses. 

All the failings and weaknesses which we have hitherto 
considered and which we r eluctantly behold and severely 
condemn in a poor medical witness are not discernible in 
an able, experienced medical expert. The significant dif
ference between the two lies in the fact that in a real ex
pert one nat urally presumes to find a t horough preparation 
in every respect, a preparat ion for every emergency. This, 
however, requires two essential pr er equisites, namely, in
exhaustible t heoretical knowledge of his specialty and a 
Jong, practical training and experience in court procedure. 

One unconsciously obser ves, notes and is impressed by 
the very approach of the expert to t he witness stand, his 
behavior while taking the oath, his manner while occupying 
the chair, all or dinary, irrelevant actions. But the first im
pression of the expert has been made on t he court . 

While testifying the exper t should be guided by the fol
lowing practical advice. In the first place, he must con
stantly r emember that his conduct, his actions, in fact ever y 
facial expression is obser ved and, I may say, carefully stu
died by a11 those present in t he court room, but particularly 
by the jurors. He must, ther efore, cautiously control his 
behavior. Thi s is especially necessary when he is grilled 
by the attorney during the cross-examination or when the 
lawyer unexpectedly surprises him with an apparently em
barrassing question. Any restlessness, which may be 
shown while on the witness stand will be r eadily observed, 
immediately noted and invariably interpreted as uneasiness 
or embarrassment. Even the most perfect answer loses 
its desired effect if accompanied by evidences of discomfort. 
On the other· hand, the expert should not let t he court feel 
his superiority and success, nor should he smilingly enjoy 
hi s own answers, when they amuse the j ury at t he expense 
of the examining attorney. His earnestness and compe
tency make him the master of the sit uat ion. 
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In the second place, his discussions and answers must be 
short and to the point, particularly during cross-examina
t ion and, if possible, so framed and qualified that further 
questioning or arguments will not be for thcoming. Should 
he possess this ability he will bring the cross-examination 
to a speedy and successful conclusion. 

In respect to the expert testimony itself, referring to the 
technique of the presentation of the medical and scientific 
evidence, the following procedure may be fo]lowed, which, 
of course, presumes a serious, detai led preparation and a 
mutual understanding between the expert and t he counsel. 

0 11 direct examination the medical evidence is presented 
in vividly portrayed language, employing only positive, un
deniable facts in such a way as lo captivate the attention 
of t he court and j ury. The salient points which form the 
important parts of the medical testimony must then be in
culcated on the minds of t he jury through well directed 
questions of the counsel to the expert. All uncertain, 
equi vocal or doubtful matters should not be mentioned at 
t his time, but should be left to the initiative of the oppos
ing attorney, who may or may not have the ability to utilize 
lhe questionable issues during his turn in the cross-examin
ation. 

The cross-examination is Lhe most important phase of 
the expert's testimony. Therein is reflected, as our court 
experience teaches, the mental alertness, the skillful repar
tee, the inborn talent, in fact the success of the expert. The 
ordeal of cross-examination must be endured in a calm and 
serious manner. During this period one must aUempt to 
reaffirm in appropriate, well aimed statements one's own 
true and unbiased point of view, endeavoring to present it 
still more convincingly. 

The inevitable success of every cross-examination depends 
upon a conscientious and minute preparation of all the pos
sible, conceivable, anticipated objections which eventually 
may be proposed. 'The expert must dominate the situation 
and must not let the trend of the medical discussion slip 
from his control. During the cross-examination he must 
lead the lawyer and always let him feel his scientific su
periority. In a critical moment the answer must skillfully 
distract t he questioning attorney. Should t he zealons 



xlvi FOREWORD 

counsel seize the opportunity, which may really happen, he 
will be cleverly deprived, if even momentarily, of the force 
of his apparently important but embarrassing argument. 
The many detailed aspects which may arise in such unfor
seen occasions during a cross-examination are difficult to 
discuss, because they depend largely upon the individual 
natures of the parties involved. 

All contingencies which may occur during the course of 
t he cross-examinat ion must previously have been premedi
tated exhaustively with t he counsel so that both, the at
torney and the exper t, can introduce and efficiently develop 
t heir case, in harmonious co-operation and mutual under
standing. 

One more point I desire to stress most especially. The 
cross-examination offers a more advantageous opportunity 
to the expert than the dir ect examination for the emphatic 
reiteration of previously presented facts which can further
more be developed with gr eater ease, with greater power 
and a still greater degree of conviction. The psychological 
effect of a successful cross-examination is inestimable, 
since the jury can be thereby most conclusively impressed 
with the erroneous and misinterpreted conception of t he 
opposing attorney. 

The foregoing consideration form a general outline of so
called court-room tactics, which should be seriously con
sidered by medical witnesses, for thereupon depends their 
s uccess. 

It is an indispensable necessity that the medical witness 
be present during the entire course of the trial in the court 
room and that he follow up ,vith interest and attention the 
development of the case. This is advantageous fo1· two 
reasons; first, he becomes thoroughly acquainted with all 
t he peculiarities of the case and secondly, he familiarizes 
himself with the methods of questioning employed by the 
opposing attorney. 

The medical witness should never fail to address the 
j ury directly and persuasively during t he presentation of 
all t he significant phases of t he scientific evidence, avoid
ing any sensational expressions or witty r emarks. His be
havior on t he witness stand should never reveal a fight ing 
spirit; on the contrar y he should quietly answer the ap-
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pal'ently excited lawyel' with calmness and composul'e. To 
do the opposite of that which youx opponent expects you to 
do is a valuable, practical axiom. 

In intricate medical cases it is always expedient to ex
plain the medical facts to the jury by displaying actual ana
tomical specimens or medical pictures in order to stimulate 
t heir interest. The expert can appear most impressively if 
he is able to accompany his scientific discussion with a few 
well planned sketches on an ordinary blackboard during his 
testimony. But even this requires a preliminary prepara
tion in order that uncertainty and incorrectness will not 
bring about the opposite effect. 

I t is a common practice with the average lawyer to dis
cuss t he case with the medical witness at t he very last 
minute, r egardless of its importance. Very frequently he 
is approached at the very door of t he courthouse or is even 
called directly from his office to the witness stand. I ad
vise every physician to refuse cases of t his kind without 
hesitancy; anyway a conscient ious doctor would never un
dertake such a proposition for he would immediately prove 
his shallowness and carelessness. 

I censure most emphatically the practice of such lawyers 
because they openly betray their unscrupulousness and 
their irresponsibility toward their clients. They attempt 
to persuade an unprepared and carefree physician to save 
'.t heir case, and a cleverly adjusted hypothetical question is 
used to cover up his disadvantageous difficulties. 

At this time I do not care to analyze the medical merit of 
a hypothetical question, which is often abused, however, I 
would like to point out t he fact, t hat in t he majority of t he 
cases, a question of t his kind can be answered in various 
ways, even in diametrically opposed directions, because it 
is often speculative in content and consequent ly unscientific. 
Its value, however, is unquest ionable if based upon 
sufficient scien'tific facts . The hypothetical question repre
sents that form of medical testimony which is often mis
used. 

Certain lawyers try to tempt a physician to appear in the 
court room by presenting the case to him erroneously, 
purposely omitting the critical points. Should the doctor 
accept the lawyer 's invitation in good faith but without 
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further deliberation, he may expect to be surprised suddenly 
and disagreeably while on the witness stand, the lawyer 
entirely di sr egarding his predicament. The avariciousness 
and mercf>nary conduct of the attorney and the careless, 
covetous disposition of the physician are the principal 
reasons for these occurrences. 

From a crimi na l standpoin t the following aspects may be 
of inte rest. An unscrupulous attorney will carefully and 
cautiously build up an important court case out of an other
wise harmless incident in order to gain additional pecuniary 
profits at the expense of his confiding client. Not to fa il 
in his p lans, he secures t he assistance of several doctors, 
whose greedi ness is well known to him. Harboring crimina l 
lendencies and intent io11s they approach the court under 
the guise of justice, taking the judge and jury by surprise. 
The defendant is t herefore forced to int r oduce an opposing 
g roup of physicians to adjust the balance of power and to 
prevent their success-a real comedy, unbeknown lo the 
jurors, but a glaring example of criminal co-operation be
'tween a lawyer and physician. 

That class of medical witnesses who intentionally in
t erpret the fact" incorrectly, who twist and turn the 
scientific evidence in order to meet their case. J will not 
consider at this time. These and analogous i 11stances of 
criminal tendencies and acth·ities of practicing physicians 
I am r eser ving for another occasion deali ng with the title 
"The Physician as a Criminal." 

Gentlemen, while I believe that I have not presented the 
subject as fully and as exhaustively as its importance de
serves and thai the contents and tenor of my discussion 
would have been more appt·opriate for a medical 
audience. never theless I f eel cer tain that you have fo rmu
lated some helpful conclusions from my brief discussion . I 
thank you. 
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ADDRESS OF JUSTICE CHARLES H. CROWNHART, 
SUPREME COURT OF WISCONSIN 

I should feel at home in this meeting, in that I served as 
district attorney of Douglas county for se\·eral years. But 
since then a new generation has come on the scene and 
conditions have changed in many r espects. 

Generally speaking, district attorneys in Wisconsin are 
recruited from the younger membe rs of i he bar. But, 
young as t hey are, t hey have on t he whole pr esented a body 
of high-minded officials fi lled with zeal to do their full duty. 
and they have r ender ed service of a high order. V/iscons in 
r anks high in maintaining good order, in the prompt 
punishment of crime, and withal, in tempering justice with 
mercy. Her courts, her attorneys, and her police officers 
properly co-operate to promote a sound administration of 
the law. 

I like to t hink of district attorneys as belonging to the 
department of justice, and that they are more than 
prosecuting officials. They exercise a wide discretion as to 
what offenders shall be proceeded aga inst and in naming 
the offense to be charged. This discretion r equ ires t he 
ut most good faith on their part and t he application of that 
degree of wisdom usually designated by the term "common 
sense." 

It is frequently said by cer tain altruistic persons t hat the 
law should be strictly enforced and for any infraction 
thereof punishment must be swift and sure. However, men 
of practical experience in life recognize that no such ideal, 
if it be an ideal, is possible. The public officials having to 
deal with crime must winnow and sift from t he offender s 
t hose who are t he most guilty- those having the guilty 
intent-for vigorous prosecution. 

There are offenses wicked in themselves, r ecognized al:i 
such from t he beginning of civilization. They are known 
in t he law as mala in se. Then ther e are the great body of 
offenses which grow out of a higher civilization, wrong 
only because the act is forbidden by law. They ar e mala 
vrohibifo. The first class of offenses ar e to be stern ly de-
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nounced, because of the wicked intent, the injury to society, 
and for the peace and good order of the state. 

The second class of offenses call for a large discretion on 
the part of prosecuting officers. The jails will not hold the 
offenders in this class. Take, for instance, the violat ions 
of the speed laws by automobilists. No one who drives an 
auto is free from such offenses. Such offenses run into the 
hundreds of thousands in a single day. The same con
dit ions prevail as to violations of speed laws as to t rains on 
railroads. The offenses against the prohibition laws are 
countless. The offenses against safety and sanitation in 
factories are many. The Sunday laws are largely honored 
in their breach. Nearly every one gambles, if we take the 
legal definition of that term. Some of the sex crimes are 
more common than ·we like to admit. Child labor Jaws are 
violated all too frequently. These illustrations can be 
multiplied. Wha't is the duty of district attorneys in such 
cases'? The rule of interpretation found in the Bible is the 
best answer, "The spirit giveth life but the letter killeth." 
The spirit of the law is to be regarded, but 'the letter of the 
law often is unjust and impractical. We live in a practical 
age. No matter what the propaganda may be for Jaw en
forcement, there is implanted in the minds of men a certain 
amount of the spirit of independence and freedom. When 
laws or the enforcement of Jaws--simple mala prohibita-
are to the forefront, there comes a revulsion of feeling that 
frequently results in ignoring those laws to such an extent 
that strict enforcement is impossible. And the jury system 
assures that impossibility, for the jury are "the judges of the 
law and the fact in criminal cases. 

I had this impressed upon me when I was district at
torney. A "lumberjack" came to town and following the 
custom of that genus, he proceeded to spend his winter's 
wage. He found congenial company in a saloon, got dnmk, 
and lay down in a back room to sleep off his jag. ~'hen the 
proprietor closed up for the night he overlooked his un
conscious customer and locked him in. During the night 
Jack woke up and, finding himself broke and hungry, 
helped himself to some small change from the cash 
register. He was caught in the act by a vigilant police
man, and jailed. I charged him with burglary in the night-
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time, a state prison offense. He was bound over to the 
circuit court for trial and, in the meantime, not being able 
to furnish bail, was held in jail a couple of months. His 
trial in the circuit cour't finally came on and he was 
promptly acquitted by a fairly good jury. The evidence 
of his guilt had been conclusive. I was curious and invited 
one of the jurors to confide in me as to why the acquittal. 
He did not hesitate. He said : 

"You see it was this way. The f ellow was guilty 
all right. But we thought the saloon keeper had got 
his roll and as he was hungry and broke he was en
titled to get some of it back. Then we thought the 

, two months he had been in jail was punishment 
enough. And, finally, we did no·t want the county put 
to the expense of taking him to Waupun and the state 
put to the expense of keeping him there for a year or 
more. Oh, we had plenty of r easons for letting him 
go." 

I heartily agreed with my instructor. I realized 'then that 
I should have charged the fellow with petty larceny. The 
court should have given thirty days in jail, and perhaps 
suspended execution if he promised to go back to work. It 
was a wholesome lesson to me. 

The punishment should have fitted the offense. The let
ter of the law should have yielded to the spirit of the law. 
Excessive punishment is contrary to the spirit of our law, 
as expressed in our constitution. I think district attorneys 
sometimes fail and judges sometimes fail by exacting ex
cessive punishment. I have in mind where a district attor
ney informed against the operator of a soft drink parlor for 
a large number of offenses by reason of the sale, all on 
the same day, of numerous drinks of more than one-half of 
one per cent of alcoholic content. Upon being found guilty, 
the judge imposed successive sentences up to a maximum of 
six years in the workhouse. Since then it has been very 
difficult to get a conviction in that court. The jurors' sense 
of justice was outraged, and as the facts became known, 
jurors rebelled against being parties to such excessive pun
ishment. 

The spirit of the law runs through our constitution. It 
will not be found in any one section; it pervades the whole 



Jii FOREWORD 

document. Some there are who think only of their pet 
hobby and forget the fundamental spirit of the law. Dis
t rict attorneys have a higher conception of law, a higher 
conception of the constitution. There is found in the bill 
of r ights the following suggestion of the spirit in which we 
should approach the subject: 

"The blessings of a free government can only be 
maintained by a firm adherence to justice, moderation, 
temperance, frugality and virtue, and by frequent re
currence to fundamental principles." Art. I, sec. 22, 
Wis. Const. 

To accomplish the ends of justice and make secure a 
democracy, the founders of the constitution provided that 
jury trials shall r emain inviolate. I am not sure that that 
right guaranteed by the constitution has always remained 
inviolate. The temptation of legislators and the courts to 
encroach on that r ight is great. But I am certain in my own 
mind that the jury trial, as it came down to us by the com
mon law, is the greatest assurance we have of a constitu
tional democracy. It is the one source of common justice,
j ustice for all alike. It has, and always will have, its 
weaknesses but its source of strength lies in the fact thal 
the common man may feel his power and duty a8 a citi7.en 
of this great country. 

In what I have said you have probably gained the thought 
that a district attorney is more than a prosecutor; he is an 
administrator of justice. He should protect the weak 
against aggression of the strong. He should acquit the 
innocent as readily as he should prosecute the guilty. And 
he should not be swayed by passion or prejudice. It is to 
t he great honor of the profession of the law that Wisconsin 
has seldom been disgraced by corruption in the bar or t he 
bench. The district attorneys have done much in maintain
ing the purity of both. They have exalted justice over t he 
letter of the law, and have sought t he spirit of the law to 
guide them in their duties. 

District attorneys have a great responsibility in dealing 
with youthful offenders. Here, again, I think district at
torneys must be guided by the spirit of the law and not by 
the letter. It is a simple matter to send a youth guilty of 
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an offense against the letter of the law to the reformatory 
at Green Bay, but the consequences thereof are usually most 
tragic. There, by the underground methods quickly learned 
by inmates, t he simple youth, experienced in one crime, will 
become learned in a great many criminal practices. Not 
only this, but he becomes class conscious, and his class is 
the convict class. He too often returns to his home to be
come the hero of the tales he tells. Other youths lose 
much of the fear they had of punishmen t at the reforma
tory, and are apt to look upon a sojourn at Green Bay as an 
exploit equal to a t rip abroad, tiger hunting, or piracy on 
the high seas. 

The reformatory should be the last resor t of caring for 
the youthful offender. My own experience leads me to the 
belief that most of these youths may be reformed by other 
methods. No one method will be suited to all alike. They 
must be studied as individual cases and treatment accorded 
that will appeal to their natural instincts of justice. In 
four years' experience, I never sent a boy to the reforma
tory for a first offense. Superior, at that t ime, was a city 
presenting many temptations to the boys and their offenses 
were frequent. However, ninety per cent of them went 
straigh t without serious punishment. 

In cl"iminal prosecutions district attorneys sometimes are 
tempted to make their records based on convictions. While 
it is a wor thy practice to prosecute with vigor hardened 
criminals, and to break up crime rings, resort to sharp 
practices is never necessary or advisable. The state always 
has the advantage of the assistants of sheriffs, policemen, 
and their assistants, to help prepare a case for trial, and 
of sufficient funds to produce witnesses. Public sentiment 
favors punishment for crime. But a fair trial by the dis
t rict attorney wins the respect and sympathy of a j ury, 
while excess zeal will just as certainly react against him. 
Let the jury· understand that you and the jur y are on a 
common footing with a common duty to the state and a 
common responsibility to accomplish justice, and you may 
safely rely on the jury to respond. 

District attorneys will be able to hasten the trial of cases 
by going about the trial in a businesslike manner. Avoid 
all r ei:iort to technicalities. Have your jury panel investi-
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gated in advance. Ask few questions of jurors on their 
voir dire. Accept or strike jurors promptly. Know your 
witnesses and what they may truthfully testify to, and pro
ceed to the trial without unnecessary delay. Set the pace, 
and counsel for the defense will have to follow or lose the 
sympathy of court and jury. Cases are often lost by too 
much cross-examination of witnesses. Generally, you must 
rely for conviction upon the strength of your own case and 
not on the hope of drawing something favorable to your 
case from defendant's witnesses. 

I feel assured that through your seryices Wisconsin's 
high reputation for justice will not only be sustained but 
enhanced. 

Address of Attorney General John W. Reynolds 

OUR OFFICE AND OUR CLIENTS 

The subject assigned to me as attorney general is "Our 
Office and Our Clients." 

The oath of office that I took, which is on file ·with the 
governor, is to support the constitution of the United States 
and the constitution of the state of Wisconsin. 

In the printed opinions rendered since my incumbency 
which extends from January 1 to April 1, numbering 142, . 
various articles and sections of the constitutions are refer
red to 20 times. This does not include the opinion since 
April 1. The ratio of constitutional questions are about 
the same as those hereto ref erred to. 

Among the important cases argued last year in the su
preme court of our state which ultimately reached the 
United States supreme court, it is unnecessary to say that 
constitutional questions were involved. 

We have chloroformed many bills introduced in the legis
lature because they violated our constitution or amend
ments thereto. 

Making no pretense of being a constitut ional lawyer and 
coming fresh from a practice such as most of you enjoy in 
connection with your official duties, it will be no disparage
ment to either you or me to say that in our private practice 
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we do not meet and wrestle with the constit ut ion as a guide 
to our clients as we do when we represent the state. 

My discussion today will revolve around this document . 
It will be the main stream on which our boat will ride, but 
to illustrate my points I will deviate from the main channel 
and with the energy propelled will move in the side streams 
and bayous. 

Article I. Treats of equality, the liberty of speech, t he 
trial by jury, the rights of the accused, the remedy for 
wrongs, searches and seizures and the freedom of worship 
among other things . . 

I never mix politics with law and I think my deputy and 
assistants will inform you that we are conducting the at
tor ney general's department as a large law office and striv
ing to make it one of the best in the state with all t he term 
implies. 

As to the rights of the accused and the trial by jury, this 
is your province to guard with sacred care. You should 
ever bear in mind that you occupy a quasi-judicial office and 
that it is not your province to boast of the number of con
victions you procure but to render exact justice. You 
should be, however, a fighting prosecutor. You will be 
pitted against the ablest criminal lawyers in the state and 
you should r ide the range fearlessly and unafraid. 

You must bear in mind that the accused is entitled to a 
speedy public trial; that you have no right to wring from 
him a confession in your office or to take any undue ad
vantage of him. On the other hand, on account of the crime 
wave that is sweeping the state and country, give the peo
ple the best that is in you and don't permit the counsel of 
the accused to bluff or intimidate you in the performance 
of your duties. 

I have been a prosecutor and have also defended men ac
cused of crime and yours is the most difficult task. The 
accused is hedged around with sympathizing friends; the 
right to stand mute and say nothing off or on the stand, and 
the yelping cry of reasonable doubt that every defender of 
men charged with crime siphons to the jury. I have done 
it myself. 

Read the able address delivered by Mr. Justice Stevens 
before the District Attorney's Convention in March 1925 
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in Vol. XIV Op. Atty. Gen. a nd address of Judge A.H. Reid 
at Chippewa Falls, September 1923. 

Section 9 of article I of t he constitution, under t he read
ing of "Remedy for Wrongs" provides : 

"Ever y person is entitled to a certain r emedy in t he 
laws for a lJ inj uries or wrongs which he may receive 
in his person, proper ty or character ; he ought to ob
tain j ustice freely, and without being obliged to pur
chase it, completely and without denial, promptly and 
without delay, conformably t o the laws." 

The bar association of some cities retain lawyers to r ep- , 
resent t he poor and needy. F ollowing the example of my 
predecessor s in office, one of whom is on t he supreme bench, 
we answered dur ing the month of March, 210 letters that I 
checked off, official and un-official. 

A car penter wanted to know if his car penter tools were 
exempt from execution ; a gr eat many lett er s pertained to 
election, the qualification of voter s, t he right of t he town of
ficers to be on ihe election board, whether this or that of
fice was compatible, the right of teachers to run for county 
superintendent and many other queries, some simple, some 
very perplexing. 

As to freedom of wonihip ; liber ty of conscience, as men
tioned in section 18 of ihis a rt icle, if you r ead the opinion 
wr itten by Mr. Justice Lyon in State v. District No . 8 of t he 
City of Edgerton, 76 Wis. J 77, and the opinion of t his de
partment noi yet published written by Frank Kuehl io 
Glenn Frank of the university you can't go far wrong on 
this. 

Although the schools ar e forbidden to teach t he Bible as 
a part of t heir curriculum, this does not prevent you from 
reading any version you see fit . E very lawyer should read 
it. 

A short t ime ago I visited t he memorial tomb of Lincoln 
in Washington, D. C. I took time to r ead his Gettysburg 
Address and Second Ina ugural from a manuscript car ved 
in stone. Whole phrases are taken from Holy Writ. If 
you have any doubt of what I say r ead Matthew and Psalms 
and then r er ead Lincoln's Gettysburg Address and t he Sec
ond Inaugural and you will find that many of his phrases 
were Laken li terally from those cha pters of the Bible. 
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Article II treats of boundaries which have been in dis
pute for over seventy-five year s, but now they have been 
irrevocably fixed by the United States supreme court and a 
certified copy of the decree was procured by myself and 
filed in the office of the secretary of state. 

As to article III, which t reats of suffrage, our depart
ment gives opinions monthly on some phase of t his ques
tion. 

Article IV is the legislat ive article. 
The attorney general's department has a stupendous task 

here. Legislators are in the office continually. We like 
to see them come. As the law stands now it is not neces
sary to advise the legislator but the legislatur e when a re
quest comes from the speaker of either house. The appro
priation for our department comes however , from the leg
islature by virtue of t he individual votes. 

Ar t icle. V pertains to the executive. He is the party who 
removes the district attorney for cause if he does not do his 
duty. He also has the power to remove the sheriff, the r eg
ister of deeds and the coroner. Some people think the at
torney general has the power to compel the district attorn~.y 
to do or not to do a certain thing. A man from one of the 
Jake shore counties wanted me to stop gambling up there. 
I r eferred him to the district attorney. He r efused to go. 
He said one of the gamblers made $2000 and split it with 
the district attorney. I told him this was a larger split 
than was ever offered me. 

Article VII t r eats of the judiciary and is plain a11d clear 
to one who r eads but, judging from some letter s we r eceive 
from city attorneys, they don't read the constitution very 
carefully. 

The district attorneys all r ead it . They don't r ead the 
opinions of t he attorney general very diligently but they 
read them far more car efully than I did when serving in 
t his capacity. · 

Article VIII of the constitution t r eats of finance. 
It provides that the rule of taxation shall be uniform, and 

before the amendment of 1908 taxes were levied on prop
erty only. Now we have taxes on incomes, privileges and 
occupations. 
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The tax commission came into being since this amend
ment and the tax commission alone furnishes enough of 
work in our department to keep two attorneys working. 

Article X treats of education. 
The proceeds of all lands that have been or hereafter may 

be granted by the United States to this state, money coming 
to the estate by forfeiture escheats, all moneys paid as ex
emption or from military duty, t he proceeds of all fines 
collected in the several counties for any breach of the penal 
laws, the 500,000 acres of land given to the state by act of 
congress in 1841, five per cent on the proceeds of the sale of 
public lands to which the state shall become entitled on her 
a9,mission to the union shall be set aside for a special fund 
called the school fund. 

The annual tax; the distribution of the school fund; state 
university suppor·t. 

The title of article XI is "Corporations," but the most im
portant phase of this article we come in contact with is the 
home rule amendment, which gives the ci'ties and villages 
the right to determine their local affairs but they cannot 
become indebted for more than five per cent in the aggre
gate and must raise a tax to pay the interest annually and 
the debt in twenty years. 

You will find this amendment construed in the case of 
State v. Ekern, 190 Wis. 633. That this amendment does 
not apply to school affairs and that there is nothing in com
mon between school matters and municipal affairs was ably 
set forth by Mr. Justice Owen in Harbach v . Mayor anrl 
C01nmon Council of the City of Milwaukee, 189 Wis. 84. 

"MISCELLANEOUS PROVISIONS" 

Article XIII, sets forth among other things the two 
elec'tive offices of the legislature, to wit: a chief clerk and 
the sergeant at arms and how other officers are elected, but 
undoubtedly the most important section of this article is 
the one on passes, franks and privileges, to wit, section 11. 

A free pass or frank given to any of the following shall 
be bribery : 1. political committee; 2. any member or em
ployee; 3. a candidate; 4. an incumbent of any office or 
position under the (a) Constitution or laws; (b) Under any 
ordinance of any town or municipality. 
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All I want to say about article 14 is that section 15 pro
vides that the oath can be administered by any judge or 
justice of the peace and while Mr. Chief Justice Vinje ad
ministered the oaths of office to us state officers. 

The oath we take as prescribed by article IV, section 28 
is to support the constitution of the state of Wisconsin and 
the cons'titution of the United States and to perform the 
duties of the office to the best of your ability. 

I have touched only upon a few provisions of the con
stitution that may be helpful to you in solving questions iha't 
confront you. 

MEMORANDUM RELATIVE TO APPLICATIONS FOR 
THE EXTRADITION FROM FOREIGN 

COUNTRIES OF FUGITIVES FROM 
JUSTICE 

Department of State, 
Washington, September, 1921. 

Extradition will be asked only from a Government with 
which the United States has an extr adition treaty, and 
only for an offense specified in the treaty. 

All applicat ions for requisi'tions should be addressed to 
the Secretary of State, accompanied by the necessary 
papers as her ein stated. When extr adition is sought for an 
offense within the jurisdiction of the State or Territorial 
courts, t he application must come from the governor of the 
State or Territory. When the offense is against t he United 
States, the application should come from the Attorney 
General. 

In every application for a requisition it must be made 'to 
appear that one of the offenses enumerated in the extradi
tion treaty between the United States and the Government 
from which extr adition is sought has been committed with
in the jurisdiction of the United S'tates, or of some one 
of the States or Territories, and that the person charged 
therewith is believed to have sought an asylum or has been 
found within the dominions of such foreign government. 

The extradition treaties of the United States ordinarily 
provide that the surrender of a fugitive shall be granted 
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only upon such evidence of criminality as, according t o the 
laws of t he place where the fugitive or person so charged 
shall be found, would justify his or her commit ment for 
trial if t he crime or offense had been there committed. 

If the person whose e"-tradit ion is desired has been con
victed of a crime or offense and escaped t hereafter, a duly 

• authenticated copy of t he r ecord of conviction and sentence 
of the court is ordinarily sufficien"t. 

If the fugitive has not been convicted, but is merely 
charged with crime, a duly authenticated copy of the in
dictment or information, if any, and of the warrant of 
arrest and return thereto, accompanied by a copy of the 
evidence upon which the indictment was found, or the 
warrant of arrest issued, or by original deposit ions setting 
forth as fully as possible t he circumstances of the crim€, 
are usually necessary. Many of our treaties require the 
production of a duly authenticated copy of t he warrant of 
arrest in this country; but an indictment, information, or 
warrant of arrest a lone, without the accompanying proofs, 
is not ordinarily sufficient . It is desirable to make out as 
strong a case as possible, in order to meet the contingencies 
of t he local requirements at t he place of arrest. 

If the extradition of t he fugitive is sought for several 
offenses, copies of the several convictions, indictments, or 
informations and of the documents in support of each 
should be furni shed. 

Application for t he extradition of a fugitive should state 
his full name, if known, and his alias, if any, t he offense or 
offenses in the language of the treaty upon which his 
extradition is desired, and the full name of the person 
proposed for designation by the President to r eceive and 
convey the prisoner to the United States. It should a lso 
contain a stat ement rto the effect that it is made solely for 
the purpose of bringing about the tria l and punishment of 
the fugitive, and not for any private purpose, and that if the 
application is granted, 'the criminal proceedings will not be 
used for any privat e purpose. 

Copies of the record of conviction, or of the indictment, 
or information, and of t he wan ant of arrest, and the other 
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papers and documents going to make up the evidence ar e 
required by the department, in the first instance, as a basis 
for requesting the surrender of t he fugitive, but chiefly in 
order that they may be duly authenticated under the seal 
of the department, so as to make them recei vable as evi
dence where 'the fugitive is arrested upon the question of his 
surrender. 

Copies of all paper s going to make up the evidence, trans
mitted as herein r equired, including the r ecord of convic
tion, or the indictment, or information, and the warrant of 
arrest, must be duly certified and then a uthenticated under 
t he great seal of t he State making the application or t he 
seal of the Department of Justice, as the case may be; and 
this department will authenticate the seal of the state or of 
the Department of Justice. For example, if a deposition is 
made before a justice of t he peace, the official character of 
the justice and his authority to administer oaths should pe 
attested by the county clerk or other superior certifying 
officer; t he cer tificate of the county clerk should be 
authenticated by the governor or secretary of state under 
t he seal of the State, and rthe latter will be authenticated 
by thfa department. If there is but one authentication, it 
~hould plainly cover all the papers attached. 

All of the papers herein required in the way of evidence 
1n1tst be trarisniitted in duplicate, one copy to be retained 
in the files of the department, and the other, duly 
a uthenticated by the Secretary of State, will be returned 
,,rith the President's wal'l'ant, for the use of the agent who 
may be designated to receive the fugitive. As the 
governor of t he State, or the Department of Justice, also 
ordinarily r equires a copy, p1·osecuting attorneys should 
have all papers 1nade i:n triplicate. 

By the practice of some of the countries witli which the 
United States has treaties, in order to entitle copies of 
deposftions to be received in evidence t he party producing 
them is required to declare under oath that t hey are t rue 
copies of t he original depositions. It is desirable, there
fore, t hat such agent, either from a comparison of t he 
copie::; with t he originals or :fr om having been present at 
Lhe ait.estations of the copies, should be prepared to make 
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such declaration. When the original depositions are for
warded, such declaration is not required. 

Applications by telegraph or letter are frequently made 
to this department for its intervention to obtain the pro
visional arrest and detention of fugitives in foreign 
countries in advance of the pr esentation of the formal 
proofs upon which a demand for their extradit ion may l>e 
based. Such applications should state specifically the name 
of the fugitive, the offense with which he is charged, the 
circumstances of the crime as fully as possible, and a 
description and identification of the accused. It is always 
helpful to show that an indictment has been found or a 
warrant of arrest has been issued for the apprehension of 
the accused. In Great Britain the practice makes it 
essential that it shall appear that a warrant of arrest has 
been issued in this country.* 

Care should be taken to observe the provisions of the 
particular treaty under which extradition is sought, and to 
comply with any special provisions contained therein. The 
extradition treaties of the United States may be found in 
the several volumes of the Statutes at Large, and in the 
compilation ent it led "Treaties, Conventions, International 
Acts, Protocols, and Agreements between the United States 
and Other Powers," issued in three volumes by the Govern
ment Printing Office. Copies of par ticular treaties will be 
f urnished by the department upon application. 

If the offense charged be a violat ion of a law of a State 
or Territory, the agent authorized by the President to r e
ceive the fugitive will be required to deliver him to the 
authorities of such State or Territory. If the offense 
charged be a violation of a law of the United States, the 
agent will be required to deliver the fugitive to the proper 
authorities of the United States for the judicial district 
having jurisdiction of the offense. 

Where the requisition is made for an offense against the 
laws of a State or Territory, the expenses attending the 
apprehension and delivery of the fugitive must be borne by 
such State or Territory. Expenses of extradition are de-

*For fuller information with r espect to procedure in cases of pro
visional arrest within British jurisdiction, see Department's 
memorandum of May, 1890. 
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frayed by the United States only when t he offense is 
against its own laws. 

A strict compliance with these r equirements may save 
much delay and expense to the party seeking the extradition 
of a fugitive criminal. 
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Tcixation-Tax Sales-Provisions of sec. 75.12, Stats., 
relating to not ice of app lication for tax deed, apply t o 
county taking tax deed under sec. 75.36, Stats ., as well as 
to indi viduals. 

FRANCIS J . G OLDEN, 

Dil3trict Attorney, 
Mer rill, Wisconsin. 

J anuar y 5, 1927. 

You stat e tha t the coun ty is the owner of a number 
of tax cer tificates and desires to take t ax deeds under t he 
provisions of sec. 75.36, Sta ts., and you inquire whether t he 
provisions of sec. 75.12, Stats., r elating to t he not ice of ap
plication for t ax deeds, applies to the county. 

The question is answer ed in t he affirmative. 
In my opinion, t her e is nothing in sec. 75.36 which ex

empts the county from the provisions of sec. 75 .12. The 
language of t he latter section is broad and general, and 
geems to apply t o a ll tax deeds without exception or r estric
t ion, and whether applied for by individuals or by the 
county. I th ink t hat the wise and beneficent policy of r e
qu iring notice of application lo be given by the owner or 
holder of the tax certificate who is out of possession of the 
land to t he owner , occupant and/ or mor tgagee, unless the 
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Ja nel has been vacant and unoccupied for t he period of 
thirty days or more within t he six months immediately · 
preceding the time when the tax deed shall be applied for, 
cannot be affected by the fact that the applicant is t he 
county. See State v. Hunclhausen, 3 Wis. 508; Meacl v . 
Nelson, 52 Wis. 402, 406; XIII Op. Atty. Gen. 646. 
F'EB 

App1·ov·riations ancl E xpenditures-Counties-County 
board has no authority to appropriate money for arms and 
r.mmunition to equip member s of so-ca1led vig ilance com
mittee. 

FRANK KEEFE, 
J)istrict Attorney, 

Oshkosh, Wisconsin. 

J anuary 7, 1927. 

I turned over your letter to one of the assistants in the 
office but he was working at something else and did not get 
this out . I want to give prompt service and am certainly 
g-lad you called me up. My pr edecessor Herman L. Ekern 
gave an opinion on this matter on December 23, 1926, to 
D. K. All en, distr ict attorney of your county (XV Op. Atty. 
Gen. 479), in which it was held t hat t her e was no authority 
for the county board to make appropriations for the pur
poses mentioned in your r esolution. The county board has 
only such powers as are given to it by express provisions 
of the statutes or those necessari ly implied from such ex
press provisions of the statutes. There is no authority for 
the county board to appr opriate anything for the purpose 
you mentioned. If you will read car efully sec. 59.07 and 
soc. 59.08 and also sec. 59.21, Stats., you will come t o t he 
<'onclusion that we have and do, that the resolution of the 
county board of Winnebago county is absolutely void. 
JWR 
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Pul>lic Officers-County Board-Deputy Sherifj
Sheriff-ri'Iember of county board can serve as deputy 
sheriff. 

Sheriff on salary should not get f ees for taking patient to 
asyl um. 

R. W. PETERSON, 
District Attorney, 

Berlin, Wisconsin. 

January 7, 1927. 

I personally looked up the question that you asked in 
your letter of January 5, and here is my opinion on the 
same. 

(1) The sheriff has appointed a deputy who is a 
member of the county board. 

Sec. 729, R . S. 1898, prohibited the appointment of a 
deputy who was a member of t he county board , but t his 
was amended in 1919. (See sec. 76, ch. 695, Laws 1919, 
in which the words taken out are, "and no under sheriff or 
deputy shall at t he same time act as a member of the county 
board of any county.") And if you will r ead 59.26, Stats., 
you will find that it is in that section and whether the sheriff 
is on a salary and even if he wen ? not it seems t o be t he 
intention of the legislature that a deputy can be appointed 
as a member of the county board. Ther e is no question 
but that your views on the matter are correct. 

As to the second question, if the sheriff's office was on a 
salary basis at t he t ime the present sheriff was a candi
date I would say he is not entitied to the stat utory fee 
from the county for taking insane persons to state hospi
tals. In my judgment he must do this at his own expense. 
This section provides that it shall be in lieu of all f ees, per 
diem and compensation for services except things enum
erated. However, if the sher iff was on a f ee system at the 
time the present sheriff was a candidate t hen there should 
be a stipulation in writing as to compensation. Sec. 59.15, 
subsec. (5). 

My opinion would be that under 51.06 a sheriff would be 
entitled to his expenses but not any f ees. but I presume if 
the county judge wants the assistant under sec. 51.06 sub-
1-ec. (2) that the assistant should be paid. 
JWR 
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Public Ojfic13rs-Court Commissioner-District Attor
ney-Justice of Peace-Vacancies-Office of court commis
sioner becomes vacant without proceeding declaring it va
cant when incumbent resigns office, accepts office which is 
incompatible with it, or ceases to be inhabitant of state or 
of county. 

Under sec. 62.24 court commissioner s still have jurisdic
tion of criminal cases in city of Darlington. 

Jurisdiction of court commissioner who is de facto officer 
cannot be attacked collaterally. 

Circuit court may appoint six court commissioners in 
counties that are part of circuit composed of more than one 
county. Ex officio court commissioners, being county 
judge and circuit j udge, are not included in that number. 

LaFayett e county, under facts presented, has six court 
commissioners. 

Offices of court commissioner and district a ttorney are 
incompatible, and acceptance of office of district attorney 
by court commissioner vacates former office. 

Offices of court commissioner and justice of peace are 
incompatible, and acceptance of latter vacates former 
office. 

Office may become vacant by resignation of incumbent 
or by his ceasing to be inhabitant, and, if it is county office, 
by hi s ceasing to be inhabitant of county. 

P AUL B. CONLEY, 
Jhstrfot Atto1·ney, 

Darli ngton. Wisconsin. 

January 11, 1927. 

You stat e that the preliminary examination in the case of 
State v. Patrick MoCue has been set for January 13 before 
J. D. Darrow, court commissioner a t Argyle, Wisconsin ; 
that the attorney for the defense has filed a motion asking 
for the dismissal and the discharge of the defendant on the 
ground that neither Mr. Darrow, to whom t he cause was 
sent on a change of venue. nor Mr. C. F . McDaniel, t he 
court commissioner of this city, who issued the search war
rant and the warrant for the arrest of Mr. McCue, ever 
had authority or jurisdiction to hold any proceedings in 
this matter. You state that the defense counsel contends 
that at the time of Mr. McDaniel's appointment as court 
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commissioner of La F ayette county in 1926 ther e were 
then in this county six court com·missioners-the limit 
allowed under sec. 252.14, Stats. You enclose a certified 
copy of the clerk of the courf s r ecord, which shows that 
at the time of Mr. McDaniel's appointment t here were only 
fou r commissioner s in your county, appointed by Judge 
Smalley since he began his term as circuit judge ; that a 
lifth name, t hat of P. H. Conley, appears in such r ecord, 
but that ther e appears a notation opposite his name that 
he has removed from this state, and t hat it is a fact that P . 
H. Conley moved to California jn 1923 and has r emained 
ther e as a legal r esident of California ever since. 

You also state that the defendant further objects to the 
,i uri sd iction of Mr. J . D. Darrow, court commissioner to 
whom the case was sent on the change of venue, on the 
same ground that he objects to the jurisdiction of Mr. Mc
Daniel, namely, that both of these gentlemen were appoint
ed cour t commissioners after the quota of six had been ex
hausted. 

You submit a number of questions, which I will take up 
in their regular or der. 

1. "Must t he office of circui t court commissioner be va
cated by pr oceedings instit uted for that purpose, or uoes 
the appointment of another court commissioner operate 
under the law to fill said vacancy?" 

When ther e is a vacancy in the office of court commis
sioner , then the circu it j udge has the right to fill the va
cancy by appoint ing another person to t hat office, and no 
proce:?dings ar e necessar y to declar e t he vacancy. 

2. "Does sec. 62.24 of the 1925 statute give exclusive 
j ';.Jrisdiction to police justices within the city so as to ex
clude court commissioners from jurisdiction under crim
inal offenses committed within t he city?" 

An official opinion was rendered to your predecessor in 
office on May 19, 1926, XV Op. Atty. Gen. 226, on this very 
question . The question is ther e answered in the negative. 
I r ef er you to said opinion . 

3. "Can the j ur isdiction of an examining magistrate be 
attacked by mer e motion or must such challenge to the 
j urisdiction be suppor ted by testimony tending to show the 
lack thereof?" 
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The court commissioners in question would be de facto 
officers if not de jure officers, and it would be necessary to 
contest their right to hold office by quo warranto, and their 
official acts cannot be questioned collaterally. See C. & N. 
W. Ry. Co. v. LQ/nglade Co., 56 Wis. 614; 29 Cyc. 1390; Tolle 
'V. Stone, 1 Pinn. 230; Alerc:anrle1· ·v. llurnham, 18 Wis. 199. 

4. "Can the county judge and the circuit judge, being ex 
officio court commissioners, be included under sec. 252.14 
of the statutes which limits the number of court commis
sioners to six, or is this number of six to be construed as 
to exclude ex officio court commissioners?" 

This question is answered by the wording of the statute. 
Said section provides: 

"In each county constituting a part only of a judicial 
circuit, the circuit judge shall appoint such number of 
court commissioners, not exceeding six, as the proper 
transaction of business requires, except in counties having 
a population exceeding sixty-five thousand, according to 
the last census, where the number may be increased to ten. 
* ::: * " 

Under sec. 252.16 it is provided: 
"Every county j udge shall have and may exercise in his 

tounty all the powers and perform all the duties of a court 
commissioner as defined in section 252.15; * * *." 

The county judge need not, therefore, be appointed as a 
court commissioner ; neither is it necessary to appoint the 
circuit judge as court commissioner. Both of these judges 
are court commissioners ex officio. In addition to this the 
circuit court is authorized to appoint not to exceed six 
eourt commissioners. The circuit court is therefore au
thorized to appoint six besides the county judge and cir
cuit judge. 

5. "Basing your conclusion on the certified copy of 
record of court commissioners inclosed herein, how many 
court commissioners would you say there are now legally 
holding such office in this county?" 

After the appointment of Mr. McDaniel and Mr. Darrow 
you have six court commissioners duly appointed in your 
connty. 

6. "A man who holds the office of court commissioner is, 
subsequent to his appointment, to such office, elected dis-
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t rict at torney of the same county. What effect does this 
subsequent election have upon his holding the office of court 
commissioner ?" 

In an official opinion of this department, V Op. Atty . 
Gen. 520, it was held that the offices of assistant district 
attorney and court commissioner are incompatible. I re
fer you to said opinion. On the same grounds the otfices 
of district attorney and court commissioner are incom
patible. 

In Mechem on Public Officers, sec. 420, it is said : 

"It is a well settled r ule of the common law that he who, 
while occupying one office, accepts another incompatible 
with the fir st ipso facto, absolutely vacates the fir st office 
and his t itle is thereby terminated without any other act 
or proceeding. That the second office is inferior to the 
fir st does not affect the ruling." 

To t he same effect is Sfute ex rel. Johnson 1J . Nye, !L18 
Wis. 659. It follows that the acceptance of the office of di s
tri ct attorney by a court commissioner ipso f cteto vacates 
ihe office of court commissioner . 

7. "A man who holds the office of court commissioner i~. 
subsequent to his appointment to such office, elected to the 
office of j ust ice of peace of the same county. What effect 
does this subsequent election have upon his holding- the 
office of court commissioner?" 

In an official opinion by this department, V Op. Atty. 
Gen. 582, it was held that the offices of justice of the peace 
and court commissioner are incompatible. From what has 
been said in answer to your sixth question, it follows for 
the same reason that the elect ion and the acceptance of the 
office of justice of the peace by a court commissioner, ipso 
facto, vacates the office of court commissioner. Of course, 
the mere elect ion without qualification, however, and hold
ing the office of justice of peace cannot have the effect of 
vacating the office of court commissioner . 

You have asked a further question whether the resigna- . 
tion of an office creates a vacancy. Under sec. 17.03, 
Stats., it is provided that a public office shall become va
cant upon the happening of the resignation of the incumbent 
or his ceasing to be an inhabitant of this state, 0r if the 
office is a county office, ceasing to be an inhabitant of the 
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county. Un cter these provisions the office of court com
missioner becomes vacant by the resignation of the inci.;m
bent or by his ceasing to be an i:1habitant of t his state. 

I believe t his answers all of your questions. 
JEM 

Prisons-Board of control has no pow2r to p1y claims 
F~gainst estate of deceased convict. Probate pr oceedings 
must be instituted and claims presented in usc:al manner. 

J anuary 12, 1927. 
BOARD OF' CONTROL. 

The material facts pres2nted rn your letter of J anuary 
4 are as follows: 

One W was convicted and sentenced to th~ state prison 
at Waupun. While under -sentence W was assigned to 
work at the state school for the blind in J anesville. Sub
sequently W cont racted tuberculosis and was sent to the 
state sanatorium where he died. At the t ime of his death 
W had to his credi t at the state penitentiary the sum of 
$115.38. W became indebted to the school for the blind in 
the amount of $20.02 for suppli es furnished at his request. 
He also bec.:ame indebted to the state sanatorium in the sum 
of $33.22. You inquire whether these two bi1ls may be 
paid out of the sum now standing, to the credit of W at the 
state penitentiary. 

In IX Op. Atty. Gen. 104 it was held that when a con
vict died his property and estate is subj ect to the adminis
tration by the proper county court of t he county in which 
he was an inhabitant at the t ime of his death . In accord
ance wit h this opinion, t herefore, you are advised t hat your 
board does not have t he power to pay the bills incurred by 
H1 . Probate proceedings should be instit uted and t he 
claims presented in the same manner as claims against the 
estate of a deceased person are ordinarily presented. 
SOA 
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Public Lands-Ta:ration-Whether or not lands acquired 
by United States for Upper MissisRippi Ri ver Wild Life 
and Fish Refuge under provisions of sec. 1.035, Stats., are 
subject to Een for taxes of 1926 depends upon ownership 
on date when tax rolls were delivered to treasurer unde, 
provisions of sec. 70.68, subsec. (2) . 

L AWRENCE J. BRODY, 
Dist1~ict Attorney, 

La Crosse, Wisconsin. 

January 12, 1927. 

You state that prior to the deli very of the tax roll to the 
town treasurer on t he third Monday of December, the 
United States had purchased certain lands in your county 
for the purpose of the Upper Mississippi River Wild Life 
rind Fish Refuge under the provisions of sec. 1.035, Stats.; 
that these lands are on the present tax rolls as delivered 
lo the town treasu rer for collection, and you ask: 

1. Is the tax a valid lien against the property? 
2. What is ihe latest date during the year on which the 

government can purchase land without being liable for the 
taxes that year ? 

3. If the land purchased between May l st and the 3d 
Monday of December are exempt from payment of the 
taxes assessed against them, is the amount to be charged 
back to the r espective towns? 

Sec. 70.07 provides t hat taxes shall be levied upon all 
property in t his state except such as is exempted there
from. 

Sec. 70.11 provides: 

"The property in this section described is exempt from 
taxation, to wit : 

"(1) That owned exclusively by the United States 
"' * *" 

That exemption statute was enacted pursuant to the com
pact agreement made in par . 5, sec. 7 of the enabling act 
of Wisconsin, 9 U. S. Stats. at L. 56, which provided that 
no tax shall be imposed upon lands the property of the 
United States and that pledge became a part of t he funda
mental law of the state, sec. 2, art. II of the state constitu-
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lion, which provided that "No tax shall be imposed on lands 
the property of the United States." 

Under these provisions your questions must be answered 
based on the situation existing when the property became 
the property of the United States. 

Sec. 70.06 provides that real property may be assessed 
at any time between the first day of May and the time of 
the sitting of the board of review, so that property might 
be privately owned and properly assessed and still be ex
empt from taxation by reason of a change in the owner
ship before the tax becomes a lien upon the property. 

Sec. 70.68, subsec. (2), provides that the clerk shall de
liver the tax roll to the treasurer on or before the third 
Monda.y in December and it then becomes a lien upon the 
property which can not be destroyed any more than a mort
gage or any other lien upon the property and must be paid 
l,y the grantor or conveyed subject to the lien. The rule 
of sec. 74.62 for determining whether the grantor or gran
tee should pay the taxes based on the condition on Decem
ber 1 would not determine the question as to whether or 
not this land was properly taxed, for that would depend on 
whether or riot the tax w,as in fact levied and a lien upon 
the land when the land became the property of the United 
States. If it was not, then the tax should be canceled and 
charged back to the town. If it was a lien on the property 
when it became the property of the United States, it would 
continue to be a lien the same as any other mortgage or 
incumbrance and would have to be .paid either by the 
United StRtes or its grantor, depending upon the character 
of the conveyance, for the situation would then be the same 
as if the land had been acquired by an individual. 

This does not answer your questions specifically because 
the information furnished is not specific, but the general 
rules are stated so that you can apply them to the specific 
case. 
TLM 
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Coitrts-Public Officers-Court Commissioner-One who 
is not admitted to practice law in court of record in this 
state is ineligible to office of circuit court commissioner. 

PAUL B. CONLEY, 
Dfatrict Attorney, 

Darlington, Wisconsin. 

January 12, 1927. 

You ask to be advised whether sec. 252.14, Stats., relat
ing to the appointment of court commissioners, prohibits 
anyone's being a court commissioner who is not an attor
ney admitted to practice in this state. The last line of said 
section reads thus: 

"Any person authorized to practice as an attorney of any 
coul't of record may be appointed and act as a court com
missioner." 

I construe this statute to be one that prescribes the quali
fications of a court commissioner. It was amended by ch. 
64, Laws 1925, and the sentence that was changed was the 
one that read as follows: 

"Any woman authorized to practice as an attorney in 
any court of record may be appointed and act as a court 
commissioner." 

As it now reads it prescribes the qualifications for any 
court commissioner, and not only women court commission
ers. 

I am therefore constrained to hold that said section, as 
it now reads, prohibits the appointment of anyone to the 
office of court commissioner who is not an attorney ad
mitted to practice in this state. 
JEM 
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-
Ba.nks and Banking-Taxation-Motor Vehicle Fuel Tax 

- Liability to pay motor vehicle tax r ests solely upon 
dealer making sales wholly within state or electing to pay 
such tax on other sales, and dealer is not relieved from his 
obligation to pay into state treasury full amount of taxes 
on such sales by fact that bank in which he has deposited 
money, which includes sums collected from purchasers on 
account of hi s liability for such taxes, has closed its doors, 
ther eby pr eventing him from withdrawing such deposits. 

SOLOMON LEVITAN, 

State Treasu1·er. 

January 13, 1927. 

A r etail dealer in motor vehicle fuel at a place within 
this state collected from purchasers of such fuel from him 
during the month of December the taxes thereon imposed 
by ch. 78, Stats., and deposited the same (presumably with 
other funds belonging to hjm) in a lo,al bank; on Decem
ber 30th the hank closed its doors, and the dealer is there
fore unable to withdraw the money so deposited for the 
purpose of paying to t he state treasurer the amount of the 
taxes so collected oy him with his monthly report of sales 
for s·aid month, as r equired by secs. 78.04 and 78.06, Stats. 

The question you present, upon the facts stated, is 
whether t he dealer must pay the full amount of the taxes 
so collected by him as r equired by the terms of the statutes 
ref erred to in spite of the fact that he is unable to with
draw the amount of t he deposits made by him in the bank 
in question. 

The question is answered in the affirmative. 
It is ver y clear that the obligation to pay the tax on all 

motor vehicle fuel sold r est s upon the dealer. He is not a 
collector of the tax for the state, as the instant dealer seems 
to contend; the collector is the state treasurer and the tax 
debtor is the dealer. If the latter deposits money in a 
bank out of which he expects to pay the tax at the end of 
the calendar month upon the sales made by him during 
that month, he alone takes the risk of such deposit. The 
state has no claim upon such deposits. The statute gives 
the dealer the right to charge and collect from hi s pur
chaser the amount of t he tax which the dealer is required 
to pay to t he state. 



OPINIONS OF THE ATTORNEY GENERAL 13 

",:, * * Every dea.ler paying such tax or being liable 
for t he payment ther eof shall be entitled Lo charge and col
lect the sum of two cents per gallon on such motor vehicle 
fuel sold by him, as part of the selling price thereof 
* * ,:,." Sec. 78.06, Stats. 

But this does not make him a collector , except for himself. 
He must pay the tax on his sales whether he ever collects 
from hi s purchasers or not. If he extends credit to his 
purchasers and is thereafter unable to collect from them, 
he cannot deduct the losses by reason thereof from the tax 
he is r equired to pay to t he state ; by the same token, if he 
makes cash sales ancl collects the amount of the tax in ad
dition to the amount of the purchase price of the fuel from 
his purchasers and deposits such cash in a bank and the 
bank fails, he is not released from the obligation to pay t he 
full amount of the tax on those sales. 
FEB 

Counties-Indigent, Insane, etc.-Neither Sawyer 
county nor Price county is liable for medical and burial 
expenses of person having no legal settlement in Wiscon
sin, who was taken sick in town in Sawyer county, was re
moved to city of Park Falls, in Price county, where a id 
was given, all without order or direction of any proper 
public authorities. 

Other situations discussed and li ability stated under sec. 
49.03, subsec. (1) and sec. 49.04, subsec. (1), Stats. 

JEROME V. LEDVINA, 
District Attnrney, 

Park Falls, Wisconsin. 

January 14, 1927. 

In your letter of J anuary 10 you submit the following 
set of facts : 

A. B. was a lumberj ack by trade, and had no legal resi
dence. He came from Minnesota and started to work in a 
lumber camp in Sawyer county and after being at this 
camp for ten days, w.as taken suddenly ill, and sent by the 
foreman of the camp to the Park Falls Hospit al where he 
was treated for pneumonia. The foreman made no con
tract with the hospital for his t r eatment, in fact the peo-
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pie at the hospital did not inquire who sent t he man, bnl 
like all other suc:h institutions, proceeded to treat the p:c 
ticnt, who Jived for a week and then died. The lumb~r 
jack was a pauper. 

At no time were the town a uthorities of the town in 
Sawyer county notified of this transient lumberjack 
pauper. 

You ask whether Sawyer county or Price county is liable 
for t he care of this man and his burial. 

You state that you have read XIII Op. Atty. Gen . 123, 
and that it did not decide the identical question here pre
sented. However, if I have correctly interpreted your 
statement of facts in the instant case, it appears that the 
same controlling circumstances exist here as existed in the 
cited opinion. In other words, as in the cited opinion so 
here, the service was given to t he poor person without any 
order or direction from any county or other proper a uthor
ities. Such being the case, neither Sawyer county nor 
Price county is liable in the premises, even if it be as
sumed that sec. 49.04, subsec. (1) , Stats., imposed an obli
gation to give aid to t he person in question. 

As stated in Patrick v . Town of Balclwin, 109 Wis. 342, 
349: 

«,:, * ,:, When the legislat ure has gone no further 
than to create a legal obligation to support poor persons, 
and to designate municipal agents to incur the necessary 
obligations to that end, no such obligation can exist with
out some clearly expressed municipal consent given by such 
agents." 

It v,•ill be noted that the primary statutory obligation to 
give aid and burial to the person in question was imposed 
upon the town in Sawyer county where he was taken sick. 
Sec. 49.03, subsec. (1), Stats. If the proper authorities 
of such town had ordered or directed the services to be giv
en, the town would have become liable, the expense would 
have been a charge against Sawyer county (sec. 49.03 (2) , 
Stats.) , and Sawyer county could have recovered the 
amount from the municipality wherein the person in ques
tion had a legal settlement, if he had a legal settlement in 
a municipality in this state (sec. 49.03 (2) , Stats.). If, 
however, the person in question was removed from the said 
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town to Park Falls in Price county and the services there 
were given him all without any order or direction from the 
said town authorities, then the said town incurred no lia
bility therefor. 

Was the city of Park Falls or Price county under any 
obligation with r espect to the person in question if he was 
removed to Park Falls under the circumstances next above 
mentioned? Sec. 49.03 (1) , Stats., imposes the obliga
tion upon a city to care for a person not having a lzgal 
settlement ther ein when "taken sick, lame, or other wise dis
abled * * * or from any other cause shall be in need 
of r elief as a poor per son ··· * * " 

While true that the person in question was not "taken 
sick" in Park Falls, still it would seem that the remaining 
provisions of the statute are broad enough io impose an 
obligation upon the city of Park Falls to care for him. If 
there is doubt as to t he application of the foregoing provi
sion it would seem that sec. 49.04, subsec. (1), Stats., must 
apply. It provides: 

"The county board of each county shall have the car e 
of a ll poor persons in said county who have no legal settle
ment in the town, city or village where they may be, except 
as provided in section 49.03, and shall see that they are 
properly relieved and taken care of at the expense of ihe 
county." 

It is not material whether ihe city or the county has the 
obligation, for the r eason that in either case the county 
pays the bill. 

Hence I am of the opinion that if the common council 
of the city of Park Falls, or the county board of Price 
county ordered or directed any a id to be given to the per
son in question, then the city or the county, as the case may 
be, is liable for the expense incurred. Because the person 
in question had no legal settlement there can be no recov
ery by Price county against any municipality. 

In the foregoing discussion I have assumed that t he 
county system of caring for the poor has not been adopted 
in the count ies of Sawyer or Price. If the county system 
is in effect the same rules of liabi lity apply as above set 
forth , with Lhis difference, t hat the question with the 
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county system in effect is always as to the liability of the 
county only. 
FCS 

Count-ies-Dance Hall Orclinances-Subsec. (9), sec. 
59.08, Stats., is constitutional, and any r easonable regula
tion promulgated under this section is valid. 

R. W. PETERSON, 
District Attorney, 

Berlin, Wisconsin. 

January 14, 1927. 
/ 

The material facts presented in your letter of January 3 
are as follows: ' 

The county board of your county under the dance hall 
ordinance, subsec. (9), sec. 59.08, Stats., adopted a resolu
tion which provides in part as follows: 

"No person shall conduct himself at any public dance in 
a boisterous or disorderly manner and shall not use abusive 
or obscene language while attending same. 

"No person shall remain in or about any publ ic dance 
hall, when a public dance is being held therein after being 
r equested to leave said hall and premises by any dance hall 
inspector or other person authorized under this ordinance 
to enforce the terms thereof." 

You inquire whether the quoted provisions of the resolu
tion are constitutional. 

Subsec. (9) , sec. 59.08 confers on the county board the 
power to "enact ordinances, by-laws, or rules and regula
tions, pro,riding for the regulation, control, prohibition and 
licensing of dance halls and pavilions, amusement parks, 
carnivals, street fairs, bathing beaches and other like 
places of amusement." 

The statute, it will be noted, confers upon the county 
board the power not only to regulate public dances and 
dance halls, but also the power to prohibit public dances. 
It follows that since the county board has the power to pro
hibit the holding of public dances, any r easonable regula
tion of public dances must be sustained. The regulations 
contained in the two provisions of the county ordinance 
are, it seems to us, entirely reasonable. It is clear t hat 
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under the police power public dance halls may be regu
lated and forbidden. 

"* * * As public dance halls easily become centers 
of vice, they are sometimes made the subject of special pro
visions, and ,:, * * may be entirely forb idden." 
Freund Pol. Power , sec. 250; State v. Rosenfield, 111 Minn 
301, 29 L. R. A. (N. S.) 331. 

The constitut ionality of subscc. ( 9), sec. 59.08 has not 
been passed upon by the supreme court of this state. In 
Minnesota a statute similar to ours has been held constitu
t iona l. State v. Rosenfield, 111 Minn. 301, 29 L. R. A. (N. 
S.) 331. 
SOA 

P1.1blic Officers-District attorney pro tempore, ap
pointed under sec. 59.44, Stats., may r eceive compensation 
provided for in subsec. (2) of said section. 

This compensation must be determined by court by order 
and must be certified as reasonable compensation. 

PAUL CONLEY, 
District Attomey, 

Darlington, Wisconsin. 

January 15, 1927. 

You state that an attorney. in your county was appointed 
by the circuit court under subsec. (1), sec. 59.44, as di s
t rict attorney pro tempore, and you inquire as to whether 
he can be compensated as provided in subsec. (2) of said 
section. You state that the attorney has filed a claim for 
$50 a day, arguing that the provision as to $25 a day for 
t ime used in prosecution and $15 a day for time used in 
preparing for the trial is not applicable. Said section pro
vides as follows : 

"(1) When ther e is no district attorney for the county, 
or he is absent from the court, or has acted as counsel or 
attorney for a party accused in relation to the matter of 
which the accused stands charged and for which he is to be 
tried, or is near of kin to the party io be tried on a crim
inal charge, or is unable to attend to his duties, the circuit 
court, by an order entered in the minutes stating the cause 
therefor, may appoint some suitable person to perform, 

2 
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for the time being, or for the trial of such accused person, 
toe duties of sucn district attorney, and the person so ap
pointed shall have all the powers of the district attorney 
while so acting. 

·• (2) The court may, in the same manner, and in its dis
cretion, appoint counsel to assist the district attorney, in 
the prosecution oi persons charged with crime punishable 
by imprisonment in the state prison, and in cases of prose
cutions before a gi·and jury, and upon indictments fo und 
by grand juries, and in bastardy cases. 8uch counsel shall 
be paid such sums as the court, by order entered in the min
utes, certifies to be a reasonable compensation therefor, 
which sum shall in no case exceed twenty-five dollars per 
day for each day actually occupied in such prosecution, and 
not to exceed fifteen dollars per day for not more than 
five days actually and necessarily occupied in preparing 
for trial in any one case, the same to be paid in the manner 
provided by law for the payment of counsel for indigent 
criminals. 

"(3) When there is an unusual amount of civil litigation 
to which the county is a party or in which it is inter ested, 
ihe circuit court may, on the application of the county 
board by order fi led with the clerk of said county, ap
point an attorney or attorneys to assist the district attor
ney, and fL"< his or their compensation." 

This section was originally enacted in ch. 283, Laws 190~, 
and as so enacted was all contained in one paragraph. In 
ch. 695, Laws 1919, it was renumbered and slight verbal 
changes were made by the revisor and the section was di
vided into subsections, but no substantial changes were made 
that affect the interpretation of t he statute. I am satisfied 
that the provision for compensation in subsec. (2) is appli
cable to everything that goes before it, including the 
provisions in subsec. (1) , and that lhe person who 
is acting instead of the district attorney as provided 
in subsec. (1) may receive pay for his services only as pro
vided in subsec. (2) . You will note that in subsec. (3) 
there is a provision for compensating an attorney who is 
employed by the county in civil litigations. Our supreme 
court has held, and there is a general principle recognized 
generally, that a public official's right to compensation is 
purely statutory. What the statute gives he receives, but 
no more. See State v. Cle·veland, 161 Wis. 457, 459. 

If the provision for compensation in subsec. (2) does not 
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apply to an attorney acting in place of the district attorney 
when appointed as authorized by subsec. (1), .he would, 
under this rule of law, be r equired to perform his services 
without compensation. This has been the rule in the fed
eral court for a long time. Attorneys appointed to defend 
criminals are required to r ender these services without 
compensation. If it were held that the provision in sub
sec. (2) for compensation does not a pply to subsec. (1), 
the services rendered under subsec. (1) would have no 
statutory provision for compensation and the attorney 
wo•1ld not be enti tled to any compensation whatever. 

I am constrained, therefore, to hold that the compensa
tion for services as district attorney pro tempore is not to 
exceed $25 per day for each day actually occupied in prose
cution and not to exceed $15 per day for not more than five 
days actually and necessar ily occupied in preparihg for 
trial in any one case as provided in subsec. (2), sec. 59.44. 
I direct your attention to the decision of our court in Will
iams v . Dodge Coimty, 95 Wis. 604, in which our court 
held that it is for the court to fix the compensation by an 
order to be en ter ed into the minutes of the case, certifying 
that the amount allowed is a reasonable compensation. 

The county board, therefore, has no function to perforrn 
in allowing the compensation. 
JEM 

Public O ffice,rs-Superintendent of Public Property~ 
Movable property belonging to state placed ih charge of su
perintendent of public property by sec. 33.08, subsec. (2) , 
Stats., does not include such properties in offices of and in 
use by officer s, departments, boards and commissions of 
state government or in penal, correctional, curative, chari
table and educational institutions of state in whose custody 
such properties are placed by sec. 18.01, subsec. (1), and 
other provisions of statutes. 

· J anuary 17, 1927. 
C. B. BALLARD, 

Superintenclent of PubUc Property. 
I quote your r equest for an opinion as follows: 

"Section 33.03 (2) of the Wisconsin statutes r elating to 
the super intendent of public property provides that the 
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'said su perintE!nclenl is em110wered and it is his duly to 
have charge of all movable properties belonging to the 
state. not placed by law in the charge of any other officer .' 

" I respectfully requesl your opinion defin ing the prop
erty thus r eferred to. whether it includes t he movable 
properly used at the charitable, penal, and educational in
stitutions, and whether all the properties of t he highway 
commission , deoartmenl of agr iculture, as well as other 
deoartments and commissions ar e included or excluded in 
whole or in part. 

"This cle11artment is arranging fo r an inventory of all 
prooerly belonr:ing lo the state, and I r es1)ectfully urg-e 
that this oninioo be render ed at t he earliest possible mo
ment in order that we mav determine just what my duties 
are in r elation to such public pr operty." 

I am of the opinion that the movable proper ty placed in 
charge of t he superintendent of public property by the stat
ute quoted by you does not include property at the state 
charitable, penal and educational institutions, nor t hat in 
the offices of t he highway commission, the commissioner of 
agri cul ture, or of other offices, boards, and commissions of 
the state government for whom offices are provided and 
maintained by the state. 

It is the duty of the superintendent of public property, 
acti11g with the governor and state chief engineer, to as
sign such officers, boards and commissions entitled to be 
supplied with office room to suitable r ooms in the capitol or 
elsewher e, if necessary to provide room elsewhere because 
of there being no room available in t he capitol. Sec. 33.03 
subsec. (4), Stats. 

It is the duty of the superintendent of public pr operty 
to purchase the necessar y furniture, office equipment, 
office supplies, and other r equisites (wilh certain excep
tions not material to your question) for t he pr oper occu
pancy, maintenance and oper ation of such office rooms, 
pursuant to r equisit ions made by such officers, boards and 
comm1ss1ons. Sec. 33.04. subsecs. (5) and (6 ) . This 
duty does not extend to institu tions of the state nor to 
offices not in the capitol or which may be consider ed con
nected with the capitol because of being provided elsewher e 
bv reason of lack of room in t he capitol. When the pr op
erty (furnit ure, equipment, supplies, etc. ) has been so fur
nished by the superintendent 0f publi c property to t he offi-



OPINIONS OF THE ATTORNEY GENERAL ~l 

cer, boar d or commission r equisitioning it, it passes into 
the control and cusLody of such officer, board or commis
sion, and r emains in such custody and control as long as 
it is used for the purposes for which it was furnished, and 
whenever permanent property, as defined in sec. 33.01, 
subsec. (3), in such offices ceases to be used for the pur 
poses for which furni shed, it should be r eturned to the 
superintendent of public property, who then assumes the 
custody of the same under the provisions of sec. 33.03 sub
secs. (2) and (7), and may be subject to disposal as pro
vided in subsec. (8) of the same section. 

The conclusion r eached, as above outlined, is, I t hink 
compelled by t he provisions of sec. 18.01, Stats., subsec. 
( 1) of which provides : 

"Each and every officer of the state ,:, ,:, * is the 
legal custodian of and shall safely keep and preserve all 
property and things r eceived from his predecessor or other 
persons and r equired by law to be filed, deposited, or kept 
in his office, or wihich are in the lawful possession Qr con
trol of himself or his deputies or to fhe possession or con
trol of which he or t hey may be lawfully entitled, as such 
officer s." 

Ch. 17 of the statutes treats the members of boards and 
commissions and the heads of state departments who are 
not constitutional officers as officers of the state, and I 
think they should be regarded as officer s within the mean
ing of ch. 18. Subsec. (3) , sec. 18.01 provides for what 
i::; in effect an inventor y of t he property in the custody of 
such officers upon the expiration of the term of office or a 
vacancy or death in such office, in the form of a receipt by 
the successor in office to be fi led with the secr etary of state; 
and there are special provisions in the stat utes for other 
inventories, as, for example, t he inventories and appraisals 
of all property of the penal, correctional, charitable and 
curative institutions of the state which is in the control and 
custody of the state board of control. Sec. 46.03. The 
custody and control of the property, real and personal, of 
the univer sity is placed in t he board of r egents (sec. 36.03 
Stats.) and of the several normal schools in that of the 
board of regents of the normal schools, (sec. 37.02) . 

The movable properties in the charge, control and cus
tody of the superintendent of public property, therefor e, 
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are those properties belonging to the state not placed by 
Jaw in the charge of any other officer . This is the lan
guage of the statute. They include, of course, the stocks 
of furniture, equipment, supplies, etc., which the superin
tendent keeps on hand for the purpose of supplying the 
needs of the officers and offices in the capitol and construc
tively connected with the capitol, all property which has 
ceased to be used by the officers in the several offices of the 
capitol and other buildings constructively connected there
with, and what other property there may be which is not 
by law in charge of some other officer. 

The evident purpose of the provision of the statute to 
which you r efer is to provide a legal custodian of all mov
able property belonging to the state which, through legis
lative oversight or for any other reason, has not been 
placed by law in charge of other officers or which is no 
longer needed for the use of such other officers. 

The statute requires the superintendent of public prop
erty to make and file with the governor at the close of each 
fiscal year an inventory of all property kept by him in 
store (sec. 33.03, subsec. (7)). Other than this inventory 
of property "in store," no duty seems to be imposed by law 
upon the superintendent of public property to make an in
ventory of property belonging to the state, but the mak
ing of such an inventory is in no way prohibited, and I 
have no doubt that the various officers, boards and com
mi::;sions of the state government will be glad to co-operate 
with and assist you in the making of such an inventory. 
FEB 

Mortgages, Deeds, etc.-When person takes quit claim 
deed on property on which he holds first mortgage, title 
merges and mortgages and judgments become liens. 

January 17, 1927. 
DEPARTMENT OF INSURANCE. 

Answering your questions of January 14: 
(1) The quit claim deed and the first mortgage are 

merged. In plain English, you own the property and you 
can't have a mortgage on your own property. 
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(2) Since you own the property it would be useless for 
you to foreclose and would accomplish nothing. A short 
answer to number two would be "no." 

(8) The man holding the second mortgage now holds the 
first one and he can foreclose and compel you to pay it. The 
proper proceedings would have been to foreclose the first 
mortgage and bar out the second unless the property is 
amply worth both. 

I have had this question up often in my practice and while 
I did not look over any authority, I am confident it is cor
rect. 
JWR 

Charitable and Penal lnstitutions-Mino1·s-OriginaI 
commitment to state public school is in force and child may 
again be taken to that institution under original commit
ment in case boy who was duly committed to state public 
school at Sparta was subsequently transferred by order of 
court to northern colony and training school after being 
found to be feeble-minded but was discharged from latter 
institution by subsequent order adjudging him to be men
tally sound and not feeble-minded. 

January 18, 1927. 
BOARD OF CONTROL. 

Under date of January 17 you submit the following: 

"One C. M. was committed under permanent commitment 
to the state public school and was transferred from that in~ 
stitution to the northern Wisconsin colony and training 
school, Chippewa Falls, on August 24, 1922, he having been 
found to be feeble-minded. Under date of December 21, 
1926 the discharge of this boy was ordered from the north
ern Wisconsin colony and training school by the Douglas 
county court, they having found that he was at that time not 
feeble-minded. 

"Question. Does the guardianship of this boy revert un
der such a finding to the state board of control and should 
he again be returned to the custody of the state public 
school, Sparta?" 

I believe the answer to your question must be in the af
firmative. The commitment of this boy to the state public 
school was a permanent commitment. Under the statutes 
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t he state boar d of control is then his guardian. The only 
legal home of this boy i.; the state public school and his only 
legal guar dian is the state board of contr ol. The commit 
ment to the state public school having been temporarily su
per seded by a commitment t o the northern Wisconsin colony 
and t r aining school at Chippewa Falls and this having been 
nullified by a subsequen t order of t he court dischar ging the 
boy from said institut ion, I am of the opin ion that t he com
mit ment t o t he state public school at Sparta is still in force 
and the child may be returned to the custody of t he stat e 
public school at Sparta. 
JEM 

Counties-County Board-Parlia1nentary Practice-Pub
lic Officers-Register in Probate-Resolution of county 
board duly passed r escinding former r esolut ion fixing salary 
of r egister in probate is valid, although one of rules of 
county boar d was violated in its passage. 

H . F . D UCKART, 

District Attorney, 
Ladysmith, Wisconsin. 

J anuar y 18, 1927. 

With your letter of January 12 you enclose a certified 
copy of the r ecords of the county boar d of R usk county 
adopted at its session in November, 1926, and a r esolut ion 
passed by said board at said session. You call my attent ion 
to the provision in the report of the county officers' commit
tee on salaries in which one of the items reads as follows : 

"Register in probate (This salary is under protest) 
480.00" 

The report of the committee was adopted on motion of 
one of the supervisors; thereafter on the sam e day, after 
other business had intervened, the following resolution, No. 
6, was adopted : 

"Resolved ihat no salary be fixed by this board for the 
r egister in probate." 

You a lso direct my attention io rule 22 of the co.unty 
board of R usk county, which provides as follows: 
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"No motion for reconsiderat ion shall be in order unless 
made on the same day, or on the day following that on 
which the decision proposed to be reconsider ed took place, 
nor unless one of those voting on the side which prevailed 
shall move such reconsideration." 

You state that no motion was made for reconsideration 
of the report of the committee on salaries. You inquir e 
whether under this statement of facts the adoption of reso
lution No. 6 that no salary be fixed for the register in pro
bate is null and void. 

This question must be answered in the negative. It i~ 
c:1. general r ule that the fact that a deli berative body vio
lates one of it8 rules duly adopted does not invalidate a 
measure passed in compliance with statute. 29 Cyc. 1602. 
See XIII Op. Atty. Gen. 391; XV Op. Atty. Gen. 324. 

In the case of McGraw v . Whitson, 28 N. W. 632, it ap
pears that the city coun cil had adopted Robert's Rules of 
Order. Contention was made that a certain ordinance was 
void because the rules had been violated in passing the 
same. The court said on page 633: 

"* * * But if we should concede that the rule in 
question became applicable, the most t hat could be said is 
t hat t he council violated one of its own parliamentary 
r ules. But if t he stat ute was complied with, as we hold it 
was, in the passage of t he ordinance, we think it was 
valid." 

The passage of resolution No. 6 clearly indicates that it 
was the opinion of the board that the register in probate 
shoul d have no salary for t he ensuing term. You a r e 
t herefore advised t hat although the rule of the county 
board was violated, still no appeal having been taken from 
the action, I am of the opinion that t he register in probate 
draws no salary in your county. 
JEM 
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Corporations-Investment Associations-Insurance-
Plan of operation by Commonwealth Guaranty Company 
of Madison, which is organized as investment company un-
der provisions of sec. 216.04, Stats., proposing to issue so
called instalment first mortgage trust certificates to hold-
ers of life insurance policies in Old Line Life Insurance 
Company, which is licensed in this state, policy to be de
livered to and held by investment company during matur- ,, 
ing of such certificate, investment or guaranty company to 
collect monthly premiums on policy as they mature and 
pay them to insurance company without charge for serv
ices, is not in violation of insurance laws of this state. 

January 18, 1927. 
WILLIAM H. RICHARDS, 

Deput11 Commissioner of Rankin,q. 
You recently advised that the Commonwealth Guaranty 

Company of this city had organized as a corporation under 
the provisions of ch. 58, LaW\S 1925, which created sec. 
216.04, Stats., authorizing the creation of such a corpora
tion and defining its powers and method of doing busi
ness. 

You also submitted at that time three forms of certifi
cates which that company proposed to issue and sell to its 
members on monthly instalment payments and which 
would mature at a specified date, at which time a specified 
sum would be due and payable to the holder of said certifi
cates. 

I then advised you that I thought the forms of certifi
cates submitted were within the provisions of and author
ized by that law. 

You now submit advertising matter which shows that 
this guaranty company is proposing to issue these certifi
cates only to persons whose lives are insured in the Old 
Line Life Insurance Company and that such life insurance 
policy is to be turned over to and held by the guaranty 

.company during the maturing of the certificate under the 
terms and conditions provided therein, the guaranty com
pany to collect or receive the monthly premium payments 
of the insurance policy and pay the same to the insurance 
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company. You now ask if that is legal or in violat ion of 
any of the insurance laws of the state. 

From the first statement of the plan of operation as sub
mitted, I thought that the business woul'd come within the 
r ule of the C!wysler case in 71 L. ed. 25 (advance sheets), 
so as to make the guaranty company the agent of the in
surance company for selling the insurance, but I am now 
advised that under this plan the insurance policy is issued 
and in existence before this investment cer tificate is issued, 
and it is simply to be t urned over to and held by the guar
anty company which agrees to collect the monthly premium 
payments on the policy and pay the same to the insurance 
company without any charge or commission for such serv
ices. 

If that is the method of conducting this business, then I 
am satisfied that it does not violate the insurance laws of 
this state and it does not come within the rule of the 
Chrysler case, because here both the insurance company and 
the agents who issue the policy are licensed under the laws 
of Wisconsin, whereas, in the Chrysler case, neither the in
surance company nor the agents were licensed in this state, 
and the insurance is to be in existence when the cer t ificate 
is sold and not sold with it. If that is tr ue, then the guar
anty company is not selling insurance. 
TLM 

Insurance-Except ion or limitation in sec. 201.39, sub
sec. (15), Stats. relates only to fire insurance contracts and 
business, so if reciprocal insurance company issues or ex
changes policies or cont racts of indemnity for loss or dam
age on account of accident or injury to persons or prop
er ty, such contracts are r equired to contain provisions 
specified in sec. 204.30, Stats. 

J anuary 20, 1927. 
COMMISSIONER OF I NSURANCE. 

You advise that the Inter -State Exchange at Milwaukee 
is a reciprocal insurance company and as such is issuing or 
exchanging cont racts of insurance including indemnity for 
loss or damage resulting from accident to persons and 
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property, and you ask if sec. 204.30 would apply to such 
policies. 

My first impression was that it would not because of the 
provisions of subsec. (15), sec. 201.39, Stats. That sec
tion relates to and r egulates reciprocal insurance and sub
sec. (15) provides: 

"Except as herein provided, no law relating to fire insur
ance shall apply to reciprocal or interinsurance contracts 
or the execution thereof." 

In the case of Clark v. Sm·ith, tried in 1924 in the federal 
court before Judge Luse, 'the court held that the provisions 
of sec. 76.33 had no reference to reciprocal companies be
cause of that limitation in subsec. (15), but it will be no
ticed that limitation relates only to "fire insurance," and 
would have no reference to indemnity insurance or con
tracts when a reciprocal company engages in that class of 
business. 

Why the legislature, when it created sec. 204.30 by ch. 
372, Laws 1925, put that section into ch. 204 does not ap
pear. The section relates entirely to loss or damage re
sultjng from accident or injury to person or property, so 
the ,.vord insurance in that connection may be a little mis
leading, but when followed by a specific description of the 
kind and character of the loss or damage covered, there 
should be no question about its applicat ion to all contracts 
of the character described issued by any company includ
ing reciprocals, because it is not an insui-ance against fire 
nor a fire insurance contract or policy and therefore it 
would not be within the exception of subsec. (15), sec. 
201.39. 

You are therefore advised that if this Milwaukee r ecip
rocal is issuing or exchanging policies or contr acts of in
surance of the character described in sec. 204.30, they must 
contain the provisions r equired by that section. 
TLM 
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Public Lands-State P a1·ks-Northern F or est P ar k is 
under supervis ion and cont r ol of conservation commission 
as pr ovided in chs. 27 and 28, Stat s. 

Januar y 21, 1927. 
CONSERVATION COMMISSION. 

In your letter of J anuary 8 you direct my attention to 
en. 404, Laws 1925, which pr ovides that an area of state
owned land t herein described located in Vilas county is set 
aside as t he "Nor thern F or est Park." The chapter also 
contains the provision that t hi s area sha ll be managed and 
administered under t he pr ovisions of chs. 27 and 28, Stats. 

You inquire whether the conservation commission, under 
this chapt er , is to take charge of renewing leases and col
lecting rentals on present leases, and other wise administer 
the par k affair s as dir ected by chs. 27 and 28. 

This quest ion must be answer ed in t he affirmati ve. Said 
Northern F or est Park by ch. 404 is made a part of th e park 
sys tem of this state, and the conservation commission as 
directed in chs. 27 and 28 has charge of t hese parks. 
JEM 

Municipcil Corporations-01·dinances-"Billiard tables" 
as used in sec. 61.34, subsec. (16) , Stats., i.ncludes ' 'pool 
tables." . 

Under statute vi11age board has power to prohibit bil
liard and pool t ables in v illage and ordinance will apply to 
private clu b existing at t ime of passage of ordinance. 

R. M. ORCHARD, 
District Attorney, 

Lancaster , W isconsin. 
In your letter of January 19 you s tat e : 

J anuary 24, 1927. 

" In t he spring of 1926, application was made for a li
cense to operat e a pool hall in a certain village in Gr an t 
county and because of cer tain abuses that had exist ed the 
pr ev ious year, the village board of this year r efused to 
gr ant any license for pool or billia rd tables and r efused to 
gr ant any license to operate a soft drink parlor. 
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"There was no pool hall in the village until along about 
the 1st of November, when a party who had previously 
operated a pool ha ll incorporated what is known as an 
Amusement and Recreational Club. The membership fee 
is 50 cents and in the room in which they have their bil
liard and pool tables they have a partition separating the 
room in which the pool tables are situated from the front 
part of the building where they sell candy and cigars. It 
seems there are about one hundred or more that have joined .. 
this club and a committee of the village board have con-
sulted me as to the legality of this club. It is quite evident 
to every one that it is simply to evade the village ordinance, 
regulating pool and billiard rooms. 

"I have advised the village board that t hey have author
ity to forbid and prohibit the use of pool and billiard tables 
in the village except in private homes. Have I advised 
them correctly in t his matter and do you know of any other 
way in which this situation can be controlled?" 

Sec. 61.34 subsec. (16), Stats., authorizes village boards 
to "prevent or license and r egulate within the limits of the 
village, billiard tables, pigeonhole tables and bowling sa
loons; '~ * '-' and in all such cases they may fix the 
price of such license and prescribe the terms of its continu
ance and may r evoke the same at pleasure; ··· * * " 

At the outset it should be stahid that notes in 11 Ann. 
Cases 66, 20 A. L. R. 1482 and 29 A. L. R. 41 treat exhaus
tively of the licensing, r egulation and prohibition and sup
pression of pool and billiards and that most of the cases 
below cited are cited in such notes. 

It will be noted that the above quoted statute does not 
contain the term "pool table" but authorizes the village . 
board to prevent or license or regulate "billiard tables.~ 
The first question is whether the term "billiard table" in~ 
eludes the t erm "pool table." The statute was createcf!: 
by ch. 188, Laws 1872. Under a similar statute enactea....l 
about the same time it has been held that the legislatur~ ' 
intended the term "billiard table" to include all tables on~ 
which the game of billiards was played at the t ime, anln 
also billiard tables under any modification they might un-tfJ 

!n' dergo; that pool tables, which later appeared, are simply;z 
billiard tables with pockets which have been appropriated~~ 1 

to the game of billiards called pool; and hence that the 
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term "billiard table" includes the term "pool table." Cit'IJ 
of Clear Water v . Bowman, 72 Kan. 92, 82 Pac. 526. 

See also Eros v . Powell, 137 La. 342, 68 So. 632. 
Upon the authority of these cases I am of the opinion 

that the term "billiard table" as used in the statute in ques
tion includes the term "pool table." 

The next question is whether the word "prevent" as used 
in the statute means "to prohibit." I am of the opinion 
that the answer is in the affirmative. See ex parte Rowe, 
4 Ala. App. 254, 59 So. 69, and Funk and Wagnalls New 
Standard Dictionary. 

The next question is whether under the statute the vil
lage board has authority to prohibit the use of billiard and 
pool tables in the village except in private homes. A re
view of the cases follows: 

A statute which authorizes municipalities to "license, 
regulate or prohibit billiard and pool tables" refers only 
to places conducted for the purpose and does not affect the 
right of an inhabitant to keep within his own home a bil
liard or pool table for his own private entertainment or 
r ecreation. E x parte Rowe, supra. 

On the other hand it has been held that under a statute 
making every man who "erects and keeps" a billiard table 
liable to a tax, one who maintains a billiard table for pur
poses of amusement only is liable to the tax. Sears v . 
W est, 5 N. C. (1 Murph.) 291, 3 Am. Dec. 694. 
Contra, T<11rde v. Benseman, 31 Texas 277, and see Murph1J 
v . California, 225 U. S. 623, 41 L. R. A. (N. S.) 153. 

A private club which provides bowling alleys on the club 
premises and collects dues from its members for games 
played thereon does not "own or keep bowling alleys for 
hire or profit" within the meaning of acts r equiring a li
cense. 

Rex v. Dominion Bowling and Athletic Club, 19 0. L. R. 
107, 15 Canadian Criminal Cases 105. 

A social club is not the "keeper of a billiard or pool room 
for purposes of profit" within the meaning of a statute r e
quiring such to pay a tax. Union League v. Ransle'IJ, 39 
Penn. Super. Ct. 514; State v. Country Club (Tex. Civ. 
App.), 173 S. W. 570. 

But a bowling alley kept by the proprietor of a watering 
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place solely for t he exerci se and amusement of his guest s, 
no charge being made against those who played upon it , is 
within the meaning of a statute r equiring bowling a lleys to 
be licensed. Spaight v. Stcite, 29 Ala. 32. 

So, too, a billiard t able kept by t he propri etor of a cigar 
stor e, though used solely by his patrons and wit hout charge 
or profit to h imself is within the meaning of a statute 
which provides that one "who maintains a billiard t able for 
public use" shall procur e a license. State v. S hotts, 143 
Mo. App. 346, 128 S . W. 245. 

And a club organized for socia l and liter ary purposes 
which keeps a billiard table for the use of members and in
vited guests alone, the member s alon e paying for the use 
of the table and t hen only a nominal sum , which does not 
meet the expenses of keeping up and main taining the t able, 
is liable to a tax imposed upon the "keeper of a billiard 
table." Germania v. State, 7 Maryland 1. 

From the for egoing cases it w ill ·be noted that under a 
statute substantially similar t o the statute in question the 
rule is that a private club is subj ect to the provisions of t he 
statute. 

Applying this rule in the instant case, t he conclusion is 
t hat the village board may preven t or license and regulate 
billiard and pool tables in private clubs in t he village. It 
viould seem that an ordinance prohibit ing billiard and pool 
tables would cover the instant s ituation. It would seem 
also that such an ordinance would prohibit billia r d and pool 
tables in all but priva te homes, but it does not seem neces
sary in this opinion to hold that it would do so or t ha t the 
vi llage boar d has authority so to word an ordinance that 
it will expressly accomplish such purposes. 

With r ef er ence to t he effect of such an ordinance upon 
an existing club it should be added that it has been held 
that the proprietor of an existing billiar d and pool r oom 
is not deprived of his proper ty without due pr ocess of law, 
but t he passage of a municipal ordinance prohibits the 
keeping of billiar d or pool tables for hir e or public use. 
M ur phy v . California, supra. XI Op. Att y. Gen. 188 is 
overruled in so far as it conflicts wit h th is opinion. 
FCS 
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Taxation-Tax Sciles-Invali d tax certificates issued on 
tax sales to county may be canceled and reassessment di
r ected by county board to same extent and in same manner 
as is provided by law in case of tax sales to private persons. 

JOHN A. THIEL, 

District Attorney, 
Mayvi lle, Wisconsin. 

January 24, 1927. 

You state that Dodge county holds a great number of tax 
certificates in which the description of the land is ambig
uous or incorrect, such descrii)tion being that of the orig
inal assessment; t hat you are of the opinion t hat on ac
count of the defective descriptions tax deeds issued on the 
certificates would be invalid; that the county treasurer has 
not in the past followed the provisions of sec. 74.39, Stats., 
directing that where there is an erroneous descri ption the 
lands shall be withheld from sale and reported to t he county 
board at the next session t hereof, but that he will do so 
henceforth; that you are familiar with the provisions of 
the statute (sec. 75.25) pr_oviding for reassessment of 
lands withheld from sale and for the charging of such re
assessed t axes as a special tax to t he town, city or village 
in which the lands are sit uated, but desire to be advised 
as to what t he county can do with tax certificates which it 
holds in which there is an incorrect description of the land 
intended to be taxed. 

Sec. 74.44, Stats., authorizing the county to p urchase on 
tax sales, contains this provision : 

" * * * All laws relating to the sale or purchase of 
lands sold for the nonpayment of such taxes, and to the r e
demption of such lands, shall apply and be deemed to r e
late to the sale or purchase of such lands by t he county." 
(Italics are mine). 

Under that provision, I am of the opinion that at least since 
August 9, 1921, the date of the publication of ch. 590, 
Laws 1921 (re-enacting sec. 74.44 as amended by ch. 
96, Laws 1921, and repealed by ch. 422, Laws 1921), the 
county is in the same posit ion that a private purchaser at 
a tax sale to whom has been issued a void tax certificate is 
in, and that t he county board has t he same power to can-

3 
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eel the invalid tax certificate and direct the reassessment 
of the land intended to be described. In other words, the 
county board, on the facts being made to appear to it, may 
proceed under the provisions of sec. 75.22, Stats., to cancel 
the invalid tax certificates he!'\ 1iy the county, and under 
the authority and language of se, 75.25, Stats., on being 

«,:, * * satisfied that the lai, Is described in such cer
tificate * '~ ,:, were justly ta. q,ble for such tax or 
some portion thereof; or, when ti. treasurer shall have 
withheld from sale any delinquent l ... nds under the provi
sions of section 74.39, they shall be satisfied that such lands 
were justly taxable for such tax or some portion thereof, 
they shall fix the amount of such tax justly chargeable 
thereon on each parcel thereof, and direct the same to be as
sessed in the next assessment of county taxes, with interest 
thereon at the rate of ten per cent per annum from the 
time wihen such tax was due and payable to the e:rid of the 
year in which such tax will be levied; and the county clerk, 
in his next apportionment of county taxes, shall charge the 
same as a special tax to the town, city or village in which 
such lands are situated, specifying the particular tract of 
land upon which the same are to be assessed and the 
amount chargeable to each parcel and the year when the 
original tax was assessed, and certify the same to the clerk 
of the proper town, city or village; and the clerk receiving 
such certificate shall enter the same on the tax roll accord
ingly." 

I think it is clear that the fact that the county treasurer 
at the tax sale did not withhold the defectively described 
lands from sale as directed by sec. 7 4.39, Stats., would not 
prevent the county board from canceling the tax certifi
cates issued to private persons purchasing at the tax sale 
and ordering the reassessment of the lands in accordance 
with sec. 75.22 and sec. 75.25, and I can perceive no reason 
why there should be any different situation where the 
county is the purchaser and receives invalid certificates, 
particularly in view of the express provisions of sec. 74.44 
above quoted. 

I cannot find that the question you present has been judi-
cially considered. · 
FEB 
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Fish and Game-Muskrats-So-called feeding huts of 
muskrats are muskrat houses within contemplation of sec. 
29.24, Stats., and it is unlawful to destr oy or disturb them. 

January 25, 1927. 
ELMER S. HALL, 

Co·mrnissioner of Conservat-ion. 

In your communication of J anuary 13 you direct my at
t ention to sec. 29.24, subsec. (1) , Stats., which provides t hat 
no per son shall disturb or molest any muskrat house. You 
state that t he question has now ar isen as to what is a musk
rat house. You have attached to your communication a 
copy of Farmers' Bulletin No. 869 of the United States de
partment of agriculture, which g ives quite a descript ion of 
a muskrat house. I quote the following from page 5: 

"Muskrat houses are composed of rushes, grasses, and 
roots and stems of other aquatic plants. The structure 
r est s on the bottom of a shallow pond, and is built mainly 
of the kind of plants on which the animals feed. These are 
heaped up without orderly arrangement until the domelike 
top arises 2 or 3 feet above t he water. The mud on t he 
outside and in the walls of muskTat houses seems to be col
lected accidentally wit h t he r oots. Within t he part of the 
structure above t he water a chamber is excavated, from 
which two or t hree passages lead downward t hr ough the 
mass into the water, r eaching it at points well below t he 
frost line. If the water is shallow, t he animals excavate 
deeper channels leading from t he house to various parts of 
the pond. 

"The houses ar e mostly for winter shelter and food and 
are seldom used as receptacles for t he young. Occasion
ally, when driven from other houses or when excluded from 
underground burrows by barr ier s of ice or frozen gr ound, 
more than one family may occupy a single house tem
porarily." 

You say that the muskrat also builds what some people 
call feed huts, feed places or kick-ups. The question is 
whether these are muskrat houses within contemplation of 
our stat ute. You say that one par ty describes them as 
small f eed beds where t here is a small hole in the ice and 
states that the muskrats carry up weeds and make a small 
huL . 

Another par ty has drawn diagrams of a muskrat house 
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proper and two of the so-called feeding places. which you 
enclose. It appears that the so-called muskrat houses are 
built large enough so t hat t he muskrat can have a dry nest 
within it above the water, while the feeding places are not 
built large enough to be used for that purpose. Under these 
feed ing huts or feeding places they have gathered their food 
and have made a hole through the ice and built a covering 
over the hole but left enough space around the hole above 
the ice so that t hey can eat t heir food within this small hut 
above the ice in a dry place. These so-called muskrat huts 
are therefore generally smaller than the r eal muskrat 
houses with nests. In the above quotation from the United 
States bulletin it is stated that the muskrat houses ar e 
mostly for winter shelter and food and ar e seldom used as 
r eceptacles for the young. 

After careful consideration of the question I have come 
to the conclusion that these so-called feeding huts are musk
rat houses within contemplation of our statute just as much 
as houses where the muskrats have their nests. These 
feeding huts are their dining rooms where the mt1skrats 
have gathered their food and where they have built a house 
for the purpose of eating it in the dry. To destroy or mol
est these feeding houses or huts would be harmful to t he 
conservation of the muskrat. The muskrat needs the shel
ter for feeding purposes as much as he does for r est and 
sleep. The muskrat is not a hibernating animal. All these 
so-called feeding places are built by the muskrat for pro
tection. To deprive him of t his protection is something 
that I believe the legislature t ried to prevent. It is often 
difficult to distinguish feeding huts from a muskrat house 
with a nest in it, and a ruling that these so-called musk
rat feeding huts do not come within t he purview of the Jaw 
would be opening the door to molesting a great many abodes 
of muskrats. 

This is a question of fact, as much as of law, and I be
lieve from the examination of the law and the habits of 
muskrats as disclosed by literat ure on the subject that the 
so-called feeding places and dining rooms of the muskrats 
are muskrat houses in contemplation of our statute, and 
that it is prohibited by sec. 29.24 to destroy or disturb 
them. 
JEM 
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Intoxicating Liquors-Vanilla extr act which caused in
toxicat ion but not sickness is fit for beverage purposes; one 
who has it in his possession may be prosecuted for unlawful 
possession of disti lled liquor under sec. 165.01, Stats. 

VAN R. COPPERNOLL, 
Dist1·ict A ttorney, 

Richland Center , Wisconsin. 

J anuar y 27, 1927. 

You stat e that you have a man under bonds and held for 
tria l charged with having had in h is possession distilled 
in toxicating liquor in violation of sec. 165.01, Stats. The 
proof was that he had in his pocket a la rge bot t le of vanilla 
extr act from which he had drunk copiously, and upon 
which he became intoxicated, but without becoming sick in 
any way except in so far as drunkenness migh t be t ermed 
sickness. 

You inquire whether this man is g uilty of the offense 
char ged. You state t hat the prohibition commission ex
per t analyzed the extr act as containing 45% alcohol dis
stilled . You dir ect my attention to par . 5, subsec. (5) , sec. 
165.01, which provides that "flavoring extracts and syrups 
that are unfit for beverage purposes" are not subject t o the 
pr ohibition act. 

In t he case of Welch v. State, 184 Wis. 296, our supreme 
court upheld the con viction for having in possession pri
vately manufactur ed distilled liquor when t he evidence 
showed that the intoxicating liquor was flavoring extr act. 
The facts in your case show that t h is man was intoxicated 
from drinking the vanilla extract, and tha t he was not s ick 
from the effects of it. This in my opinion would prove t hat 
t he extr act in question was fit for beverage purposes within 
t he meaning of this statute. You are, t herefor e, advised 
t hat it is my opinion t ha t the man in question had distilled 
intoxica ting liquor in his possession and may be ptosecuted 
under sec. 165.01, Stats. 
JEM 
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A ppropriations and E xpencl-itures- Counties-County 
board can furni sh sheriff's office but cannot fu rnish arms 
and ammunit ion. 

EDW ARD M EYER, 
District Attorney, 

Ma nitowoc, Wisconsin. 

J a nuary 29, 1927. 

Your letter of Janua ry 27t h r eceived . T he first question 
of your letter we will answer "yes" and the second question 
we will a nswer " no." The first question is answered by 
sec. 59.14 and by sec. 59.07 subsec. (7) , Stats. 

As to your second question, it is up to t h e sh eriff to take 
car e of the deputies. The county boa rd has no express or 
implied power to furnish the deputy sheriffs with rifles, 
r evolver s and amm unit ion. If you w ill read secs. 59.07 an d 
59.08 and 59.21. T here is a n opinion in this office (XV 
Op. At ty. Gen. 479) in r egard to your second question but I 
am w r iting t his out personally, and I gave th e same opinion 
to Frank Keefe of Winnebago county a f ew days ago (Jan
uary 7, 1927). 
JWR 

.. 
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Constitutiona.l Law-Legiglature may provide office space 
for individual members. 

February 1, Hl27. 
SENATOR H. E . BOLDT, 

Legislative Interim Committee on Administration ancl 
Taxation. 

I have your letter of Januar y 28 in which you seek my 
advice as to the consti tutionality of your proposed bill r e
lating to offices for individual members of the legislature 
and making an appropriation. Your bill proposes that the 

.superintendent of public property, after consult ing with the 
committee on committees of the senate and the committee 
on rules of the assembly, shall provide private and individ
ual offices in the capitol, together with the necessary furni
ture and equipment for each member of the legislature dur
ing t he regular session; provided, ho1,,vever , that if there are 
no such available rooms in the capitol suitable offices outside 
of t he capitol shall be rented at a rate not to exceed $2.50 
per day, but that said offices shall not be furnished for a 
period of more than one hundred days every two year s, and 
for which an appropriation not to exceed $33,250 for rental 
of private offices is provided. 

Art. IV, sec. 21, Wis. Const., fixes the compensation of 
member s of the legislature in the following language : 

"Each member of t he legislature shall r eceive for his 
ser vices for and during a r egular session the sum of five 
hundred dollars, and ten cents for every mile he shall travel 
in going to and r eturning from the place of meeting of the 
legislat ure on the most usual route. In case of an extra 
session of the legislature, no additional compensation shall 
be allowed to any member thereof, either directly or indi
rectly, except for mileage, to be computed at the same r ate 
as for a r egular session. No stationer y, newspapers, postage 
or other perquisites, except the salary and mileage above 
provided, shall be received from the state by any member 
of the legislature for his ser vices or in any other manner as 
such member." 

I presume t he question is raised whether private and in
dividual offices and t he appropriation for t heir rental, in 
case no available rooms are to be had in the capitol building, 
constitute an increase in addition to the compensation pro
vided for member s of the legislature by t he constitution. 
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Art. IV, sec. 11 pr ovides for the t ime and place of t he 
meeting of the legislature as follows: 

"The legislature shall meet at the seat of government at 
such time as shall be provided by law, once in two year s, 
and no oftener, unless convened by the governor in special' 
session, and when so convened no business shall be trans
acted except as shall be necessary to accomplish the special 
purposes for which it was convened." 

Since the legislature is directed to meet at the seat of gov
ernment it is to be presumed as elementary that it must pro
vide for itself a place of meeting. There is no r estriction 
anywhere in the constitution as to the r oom or rooms in 
which the two houses of the legislature shall meet. The 
state constitution being a limi tation and not a grant of leg
islative power, t he legislature may adopt such measure 
as it deems benefi cial, unless expressly pr ohi bitec1 by 
the constitution. 

In accordance, the committee rooms have been set aside 
and other rooms ·have been provided for, necessary in the 
functioning of the legislature. If, in the judgment of t he 
legislature, for the proper functioning it is necessary to 
provide for separ ate r ooms or offices for the individual 
members of t he legislatur e, by the same authori ty and for 
the same r eason, such provision can be made. 

If t hese offices were to be rented and provided for ·with
out a real need for them or if it were a manner of obtain ing 
for member s of the legislature r ooms for their own con
venience and possibly thereby dispensing with the necessity 
of engaging private rooms otherwise, and in that manner 
obtaining for members of the legislature indirectly what 
could not directly be done, t hen, of course, it would be a 
violation of t he constit ution prohibiting compensation for 
members of the legislature other than t hat pr ovided for in 
that instrument. In the absence of such a situation, how
ever, it is clearly wit hin the province of the legislature to 
provide for t he necessa1')' office space for itself . 

In State ex rel. Carnation Milk Products Co. et al. v . 
EmenJ, as Dairy & Food Commissioner, 178 Wis. 147, t he 
court held t hat before a statute can be said to be unconsti
tutional it must clearly lack in public purpose. The courts 
will presume in favor of the constitutionality of legislative 
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act s and, in case of doubt, sustain t hem. Com.bs v. Dunlav, 
19 Wis. 591 ; Borgnis v. Falk Co ., 147 Wis. 327. 
FWK 

Into~ricat ing Liquors- Sea1·ch-Public Officers-Deputy 
sheriff has right to sear ch aut" ::1obile without sear ch war
rant when he has r easonable gr ounds to believe that auto
mobile is used in transportati0n of intoxicating liquor. 

February 1, 1927. 
R. W. DIXON, 

Prohibition C om,1nissioner. 
The deputy sheriff of Eau Clair e county has submitted 

the following statement of fact s : 

"On last evening, t he evening of January 30th, 1927, a t 
about 11 :30 P. M. after spending t he entire evening in at
tempts to purchase liquor from var ious places r eputed to 
be 'bootlegger s' and not meeting wit h r esults, another r egu
lar deputy sheriff of t his county drove down Water Str eet 
of t hi s city with me wit h t he intention of being on the look
out for any violations of t he law near t he pool 1:oom at t he 
west encl of said str eet. As we neared this place we both 
noticed a Ford roadster drive away and after a block tur ned 
down a narrow str eet that is usually considered to shelter 
sever al 'bootlegger s.' After a very few minutes this same 
r oadster was seen to hurriedly r eturn to said pool room and 
to stop on t he wrong side of the street in viola tion of the 
local parking rules . I immediately drove in front of his 
car and accosted him as he was in t he act of stepping to the 
walk asking him if he had any liquor in his car or with him. 
His ans,ver was No, but as he spoke his throat made that 
peculiar sound r esembling a hiccough that most drin kers 
are subject to, this fu rther ar oused my suspicions and 
glancing through the open door of his roadster I noticed a 
cardboard box on t he seat next to where he had been sit 
t ing.'' 

You inquir e as to the right to search the automobile un
der t he facts stat ed or in similar cases. You desire to be 
informed as to t he law in such cases. 

Subsec. (2 ) , par. (.i), sec. 165.01, Stats., pr ovides : 

·'The commissioner or any peace officer may examine any 
vehicle he has good reason to believe is being used in un law
full y tr ansport ing liquor s and may open and examine any 
package contained ther ein or any package in the possession 



42 OPINIONS OF THE A'l"l'ORNEY GENERAL 

of a carrie1· which he has good r eason to believe contains 
contraband liquor s, * * *." 

Subsec. (23), sec. 165.01 r eads thus : 

"When the commissioner, his deputies or any peace offi
cer shall discover any per son in the act of unlawfully t r ans
porting intoxicating liquors in any wagon, automobile, wa
ter or air craft, or other vehicle it shall be his duty to seize 
the same together with any team userl in connection there
with, and arr est any person in charge ther eof. * * * " 

The provisions in the constitution, art . I, sec. 11, pr o
tect the people against unreasonable searches and seizures. 
Our supreme court has held in the case of Wilcler v. Miller, 
208 N. W. 865, that an officer who has reasonable grounds 
to believe that an automobile is used for t he transportat ion 
of liquor may search the same without a search war rant. 
Our courts followed the decision of t he United States su
preme court in GarroU v . United States, 267 U.S. 132. The 
rule laid down by the United States court and adopted by 
our court is as fo llows, p. 149: 

" On r eason and authority the true rule is that if the 
sear ch and seizure without a warrant are made upon pr ob
able cause, that is, upon a belief , r easonably arising out of 
cir cumstances known to the seizing officer, that an automo
bile or other vehicle contains that which is by Jaw subject 
to seizure and destruction, t he search and seizure are valid." 

Under these authori ties you are advised that under the 
facts stated by t he deputy sher iff of Eau Clair e county he 
was justi fi ed in making the search of the automobile with
out a search warrant. 
JEM 
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hl toxicati11g Liq1wrs- S eurcl1r--l-'ublic Officers-Police 
Officer-Officer has right lo sear ch automobile without 
sear ch warrant when he has r easonable grounds to believe 
that automobile is used in transportation of intoxicating 
liquor. 

February 5, l 927. 
N. H. RODEN, 

District Attorney, 
Port Washington, Wisconsin . 

In answer to your letter of F ebruary 2, 1927, will say: 
"The commissioner or any peace officer may examine any 

vehicle he has good r eason to believe is being used in unlaw
fully transporting liquors and may open and examine any 
package contained therein or any package in t he possession 
of a carrier which he has good reason to believe contains 
contraband liquors, * * *." Subsec. (2), par. (j), sec. 
165.01, Stats. 

Subsec. (23), sec. 165.01 reads thus : 
"When the commissioner, his deputies or any peace officer 

shall discover any per son in the act of unlawfully trans
porting intoxicating liquors in any wagon, automobile, wa
ter or air craft, or other vehicle, it shall be his duty to seize 
the same together with any team used in connection there
with, and arrest any person in charge thereof . it * *." 

The provisions in the constitution, art. I, sec. 11, protect 
the people against unreasonable searches and seizures. 
Our supreme court has held in t he case of Wilder v. Mi ller, 
208 N. W. 865, that an officer who has reasonable grounds 
to believe that an automobile is used for the transportation 
of liquor may search the same without a search warrant. 
Our courts followed the decision of the United States su
preme court in Carroll v . United State.<;, 267 U.S. 132. The 
rule laid down by the United States court and adopted by 
our court is as follows, p. 149: 

"On reason and authority the true rule is that if the 
sear ch and seizure without a warrant are made upon prob
able cause, that is, upon a belief, r easonably arising out of 
circumstances known to the seizing officer, that an automo
bile or other vehicle contains that which is by law subject 
to seizure and destruction, the sear ch and seizure are valid." 

I hope this answers your questions fully, but if there is 
anything further kindly let me know . 
• TWR , J 
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Corudit11tional Law- Publi c Office1·s-Counly superin
tendent of schools is county officer within meaning of con
stitution . 

F ebruar y 9, 1927. 

J OHN CALLAHAN, 
Suve1·intendent of Public Instruction. 

You inquire, "Are county super intendents county offi
cers?" 

I am informed that a bill may be introduced in this ses
sion of t he legislature changing the term of a county super
intendent of schools from two to four year s. The per t i
nent question t her efore is whether a county superintendent 
of schools is a county officer with in the meaning of the con
stit ut ion. A county officer by legislative enactment would, 
of course, be subject to such legislation as t he legislature 
saw fit to pass. 

Volume V, Op. Atty. Gen . 450, holds that a county super
intendent of schools is a county offi cer , but for the pur
poses stated in t hat opinion, it was not necessary to dis
tinguish between a county super in tendent within t he 
meaning of the constitution, and within the meaning of 
the stat utes. That opinion, t her efor e, cannot stand as a 
guide in this case. 

Sec. 4, art. VI, Wis. Const., as amended November , 1882, 
reads in part as follows : 

"Sheriffs, cor oner s, r egister s of deeds, dist rict a ttorneys, 
and all other county officer s except judicial officers, shall be 
chosen by the elector s of the r espective count ies once in 
every two year s. * * * ." 

If the county superintendent of schools is a constitu
tional county officer a consti tutional amendment is neces
sary to change his term of office from two to fo ur year s. If 
he is not a constitutional county officer t he legislature can 
make such a change. 

Originally, and before amended, sec. 4, art. VI r ead as fol
lows : 

"Sheriffs, cor oner s, r egister s of deeds, and district attor
neys shall be chosen by electors of respective counties once 
in every two years. ~' * * ." 

Sec. 86, ch. 155, laws 1863, as amended by ch . 342, laws 
1874, provides for a county super intendent of schools and 
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embraces him as a county officer . This provision is empha
sized by sec. 87, ch. 155, Laws 1868. 

"The election of county superintendent of schools shall be 
conducted, canvassed, and certified, in all respects, after the 
manner prescribed for the election of other county officers." 

It will be noted that the superintendent is spoken of with 
refer ence to the "other county officers." 

Later, ch. 290 of the laws of 1882 amended the constitu
tion, providing for the election of county officers by adding 
after "district attorneys" the following words : "and all 
other county officers except judicial officers." When this 
amendment was adopted the county superintendent of 
schools, as an office, had been created, and the amendment 
which added "and all other county officers except judicial 
officers" clearly intended to include the county superintend
ent of schools. The county judicial officer s then known 
were the only ones exempt and by specific provision. State 
ex rel. Wil.liams v. Samuelson, 131 Wis. 499. 

The answer to your question must be in the affirmative. 
The county superintendent of schools is a county officer 
within the meaning of the constitution. To change the 
term of the superintendent from two to four years would 
require a constitutional amendment. 
FWK 

Courts-Fish and Ga1ne-P1.tblic Officers-Justice of 
peace has no jurisdiction to hear cases involving violation 
of sec. 29.48, Stats., because of sale of six wild ducks con
trary to law. 

L. E. GOODING, 
District Attorney, 

Fond du Lac, Wisconsin. 

F ebruary 9, 1927. 

You state that you have a party under arrest charged 
with the violation of sec. 29.48 because of the sale of six 
wild ducks contrary to law and that under sec. 29.63, Stats., 
the penalty therefor is a fine of not less t han $50 nor more 
than $100, a stated term of imprisonment and in addition 
thereto, $5.00 for each bird affected by such violation. 
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You doubl whether the justice r etains jurisdiction be
cause the statute increase~ the penalty by adding $5.00 per 
bird and wish to be advised on this matter. 

In XIV Op. Atty. Gen. 380, a justice of the peace was held 
to have no jurisdiction to hear , try and determine a prose
cution in which twenty wild ducks had been sold in violation 
of the game laws. In State v. Hamley, 137 Wis. 458, it was 
indicated that a penalty such as the one in question is not 
a forfeiture but is a part of the punishment prescribed for 
the misdemeanor. 

In State v. Babcock, 112 Ia. 250, 83 N. W. 908, it was held 
that a j ustice of the peace had no original j urisdiction to 
hear, try and determine proceedings involving violation of 
the Dubuque city ordinance prescribing a penalty of $5.00 
for each game played on unlicensed pool or billiard tables 
since the jurisdiction of the justice was limited to prosecu
t ions involving a fine not to exceed $100 or 30 days' impris
onment. 

In State v. Wiseman, 42 S. E. 826, the defendant was 
charged with allowing ten head of hogs to run at large off 
of his premises. The fine was not to exceed $10.00 for each 
hog so allowed to run at large. The jurisdiction of the jus
tice of the peace was fixed by the constitution and limited 
in criminal matters to cases in which the fine did not exceed 
$50 nor the imprisonment 30 days. The court held that al
though the defendant was only fined $2.00 per hog, or $16.00 
for the eight he might have been fined as much as $80, this 
being $30 in excess of the jurisdiction of the justice, and 
that it was plain that the justice had no jurisdiction. 

You are therefore advised that a justice of the peace has 
no jurisdiction to hear cases involving the violation of sec. 
29.48 such as stated by you. 
MJD 
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Atblic Health-Dentistry-Board of dental examiners 
'passes on educational qualifications of candidates, subject 
to statutory provisions. 

LEWIS W. POWELL, 
District Attoniey, 

Kenosha, Wisconsin. 

F ebruary 9, 1927. 

To answer your question the way you put the question: 
No. It is not discretionary with the dental board as to who 
may or may not be permitted to write the examination. 
However, the provision of sec. 152.03, subsec. (1)-

"* * * No dental college shall enroll anyone not filing 
with the board of dental examiners proof satisfactory to the 
board that he has education equivalent to graduation from 
a high school or academy in Wisconsin, having a four-year 
course beyond the eighth grade" 

-makes it necessary to satisfy the dental board as io 
the candidate's educational qualifications. 

The course prescribed by statute is a course of at least 
three years of eight months each in a recognized dental 
school. Farther than this the statute does not go. 

A classification of the schools is undoubtedly a method of 
the board to aid it in passing on questions and, if so, proper 
within the intent of the statute. 
FWK 

Banks and Banking-Trade Reguuition-Negotiable In
struments-Drawer of check, being only party without re
course, should file claim against insolvent bank. 

C. F. SCHWENKER, 
Com:misswner of Banking. 

February 9, 1927. 

In your letter , sent directly by your examiner , E. Witzig, 
the following facts are given: 

In transferring funds from the Farmers Store Company 
at Chetek, to the Farmers Store Company at Bloomer, the 
Farmers Store Company at Chetek wrote a check for five 
thousand dollars on the Farmers & Merchants State Bank 
at Chetek, payable to the order of the Farmers Store Com~ 
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pany at Bloomer. The F armers Store Company at Bloomer 
cashed the check, or r eceived credit for the check at the 
Bank of Bloomer, who in turn sent the check to the Lumber
mens National Bank at Chippewa Falls. This bank sent 
the check to the F irst National Bank at Minneapolis, and 
the First National at Minneapoli s sent the check, together 
with other checks to the Farmers & Merchants State Bank 
at Chetek. The check was charged against t he account of 
the Farmers Store Company at Chetek and the following 
day the Farmers & Merchants State Bank at Chetek was 
closed. The draft t hat was issued by t he F armers & Mer
chants State Bank at Chetek to t he First National Bank at 
Minneapolis, in payment of the check, was stopped before it 
r eached the bank it was drawn on, on account of the closing 
of the Farmers & Merchants State Bank at Chetek. 

The question you present is: Who shall file the claim for 
t he amount of the check? 

When the check was received and deposited by t he F arm
ers Store of Bloomer it may be assumed that it was accepted 
for conditional credit, subject to final payment. In under
taking the collection of the check, reasonable care was to be 
exercised. 

It is established, of course, that the forwarding of a draft 
which is dishonored because of insolvency of t he remitting 
bank does not constitute a remitting of the proceeds of the 
collection. Upon being dishonored, an immediate ri ght of 
recourse accrued to a ll parties secondarily liable ther eon. 
Sec. 117 .02, Wis. Stats. 

In the last analysis t his made the Farmers Store Com
pany at Chetek the liable party. The drawer of the check, 
the Farmers Store Company at Chetek has no other r ecourse 
t han to look to the Farmers and Merchants State Bank at 
Chetek, and accord ingly should fil e a cla im with t he state 
banking department agai nst the Farmers and Merchants 
State Bank at Chetek. 
FWI{ 

• 
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Banks and Banking-State Depositories-Public 0/fi
cers- Conimissioner of Banking-Public Records- In in
vestigating bank for or as state depository commissioner 
of banking, acting under sec. 14.44, subsec. (2), Stats., at 
r equest of board of deposits, should in so far as is in his 
power obtain and furnish to board sufficient facts to ens 
able it to make intelligent decision. · 

SOLOMON LEVITAN, 

State Treasurer. 

February 11, 1927. 

In your letter of January 27 you request an opinion as ·to 
whether the commissioner of banking is r equ ired to furnish 
the information asked for by the state treasurer with re
gard to any bank being considered for or acting as a state 
depository. 

Sec. 14.43, Stats., provides in part as follows: 

"Any national or state banking corporation which is ap
proved by the 'Board of Deposits,' consisting of the commis
sioner s of public lands and t he governor, may, upon fi ling a 
bond as hereinafter provided, and upon t he compliance with 
a ll other requirements of law, become a state depository. 
* * * ,, 

Sec. 14.44, subsec. (2), provides as follows: 

"The board of deposits may require the bank examiner 
to t horoughly investigate and report to it concerning the 
condition of any bank which makes application to become 
a state depository, and may also, as often as it deems it 
necessary, require such investigation and report concerning 
the condition of any bank which may have been designated 
as such depository." 

Sec. 14.44, subsec. ( 4), provides as follows: 
"Any state depository approved for that purpose by t he 

commissioner of banking, after such examination as he may 
require, and which shall be found satisfactory to the state 
board of deposits, may be relieved of complying with t he 
provisions of subsections (1) , (2) and (3) of this section, 
and thereupon one-half per cent upon the principal shall be 
set apart from all interest received upon t he deposits in 
such depository in a fund wh ich shall be used solely for t he 
r eimbursement of losses r esulting from the fail ure of any 
depository to repay to the stat e on demand the full amount 
of its deposits. Such fund shall be invested and managed 
by the state treasurer under the direction of the state board 
of deposits." 

4 
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The term "bank examiner" as used in subsec. (2) above 
quoted means the commissioner of banking. 

Subsec. (4) was created by ch. 449, Laws 1925, en
titled: 

"An act to create subsection (4) of section 14.44 to create 
a fund to indemnify the state against any loss of deposits." 

Under subsec. ( 4) I think that it is not made the duty of 
the commissioner of banking to approve all state deposito
ries. When, however , t he commissioner acts under subsec. 
( 4) he assuredly must so far as is with in his power investi
gate and obtain such information as will be sufficient to en
able him to make an in telligent decision in the matter. I 
am of t he opinion that he should do likewise when acting 
under subsec. (2) at t he request of the board of deposits. 
In other words, when making an investigation under subsec. 
(2) the commissioner should so far as is within his power 
obtain and furnish to the board sufficient information to 
enable the board to make an intelligent decision, it being the 
commissioner's duty so to do. He will not be subject to 
any penalty for furnishing the necessary information. Sec. 
220.06. 
FCS 

Public Officers-District attorney is not a uthorized to ac
company sheriff on trips outside county or state to bring 
back fugiti ves from justice and charge to county mileage 
fees or other necessary expenses incurred; js not entitled to 
charge county for use·of his car in traveling to places with
in his county on trials or examinations nor f ee for use of his 
car in carrying state's witnesses to such trial or examina
tion. 

PAUL B. CONLEY, 

Di.c;trict Attorney, 
Darlington, Wisconsin. 

February 12, 1927. 

Your general letter involves the following questions: 
1. Can you as district attorney at the request of the 

sheriff go with him to places 

(a) outside of your county but within the state; 
(b) outside of the state to help him bring back to 

your county persons charged with a crime in 
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your cuunly who have escaped to such other 
county or state, and if so, 

(c) are you ent itled to mileage on such trips; 
(d) are you entitled to necessar y expenses on such 

t rips? 

2. Where you are required to travel to other cities in your 
county to prosecute defendants on preliminary hearing are 
you entitled to charge 

(a) mileage for such travel; 
(b) if you drive your own car on such trips, are 

you entitled to charge for the use of your car. 
(c) if you carry state's witnesses with you to and 

from such trials or examinations, are you en
titled to charge the county for carrying such 
witnesses? 

While these questions involve a number of different acts 
or acts under differ ent conditions or circumstances, yet I 
think they can be properly answered by the application of a 
few general principles of law. 

The duties of the district attorney are prescribed by sec. 
59.47, Stats. The salary or compensation for performing 
those duties is fixed or determined by the provisions of sec. 
59.15 and the salary so fixed shall not be increased or dimin
ished during the officer's term and shall be in lieu of all 
fees, per diem and compensation for services rendered. If 
it stopped there, then under the general rule a public officer 
takes his office cum onere, and he would have to perform all 
of the duties of the office for the salary fixed and pay his 
own expenses in the proper performance of such duties. 
But subsec. (1) , par. (c) provides that the district attorney 
shall be reimbursed to the amount of his expenses actually 
and necessarily incurred in briefing and arguing criminal 
cases before the supreme court and in traveling within and 
without his county in the performance of his official duties. 
It will be noted that is a r eimbursement of moneys paid out 
for traveling within and without his county in the perform
ance of his official duties. 

Such official puties are prescribed by sec. 59.47 and it re
quires him to prosecute or defend all actions, applications 
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or motions, civil or criminal, in t he courts of his county in 
which the state or county is in ter ested or a party, and, when 
the place of trial is changed in any such action or proceed
ing to another county, to prosecute or defend the same in 
such other county. 

Subsec. (2) r equires him to prosecute all criminal actions 
and examinations before magistrates Wlith the exception 
there named and all civil actions before such magistrate in 
which the county is interested or a party, and subsec. (7) 
requires him to brief and argue all such cases in the su
preme court at the request of the attorney general. So it 
will appear that his actual court work is preparing for t rial 
and trying cases originating in his county and that would 
probably cover actual disbursements necessarily incurred 
in making necessary investigations and procuring necessary 
evidence in the preparation for such trial, but I do not think 
that would include his expenses in going outside of t he 
county and state to assist the sheriff in bringing back for 
trial fugitives from justice even though it saved t he expense 
of an assistant to the sheriff. 

The only question that I can see where a possible doubt 
would arise is under subsec. (3), sec. 59.47, which r equires 
him to give advice to the county officers when r equested in 
all matters in which the county or state is interested or re
lating to the discharge of t he official duties of such officer s. 
Would that authorize the sheriff to r equest the district at
torney to accompany him into some other county or state 
on his trips to bring back such a fugitive from justice so 
that he could be advised by the district attorney as to his 
proper authority and procedure in case of possible trouble 
in getting possession of and ret urning the prisoner ? Per
sonally I do not believe that the statute intended to cover 
such a remote possibility for emergency advice, and I think 
if it would cover such a situation, it would necessarily fol
low that the sheriff could r equest the district attorney to 
accompany him on all of his t ravels in t he performance of 
his duties upon the theory that an emergency might arise 
in which he would need the advice of the district attorney. 
Such a construction would make the provision absurd and 
foolish . It would seem for all practical purposes that the 
sheriff could, in case of a necessity, obtain t he advice of t he 
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di&trict attorney by telephone, telegraph or other means of 
communication, and, in particular cases where an emer
gency has arisen r equiring t he assistance of the district at
torney at such place, he could be sent for in most cases with
out very serious inconvenience. If in particular cases it is 
thought a different rule would better the service, that would 
be for the legislature to determine. 

I do not think you would be entitled to charge the county 
with your necessary expenses on the theory that such ex
penses were actually and necessarily incurred in the per
formance of your official duties, and in no event would you 
be entitled as district attorney to charge mileage, because 
there is no such fee or disbursement allowed to district at
torneys. 

In answer to question 2, will advise as above stated, that 
you are not entit led to charge a mileage fee for traveling to 
try cases or hold examinations. 

In answer to question 2 (b) , you are advised that in 
case you use your own car in making trips in the discharge 
of your official duties, you are not entitled to make a charge 
to the county for the use of your car, and the same would be 
true in case you carried with you on such trips state wit
nesses to be used as such on such trials or hearings. The 
statute provides witness fees and mileage as full compen
sation for such witnesses and that would be payable to the 
wiitness and not to the district attorney. In case you car
ried a witness, your service in such case would be to the wit
ness and not to the county. 

I think the foregoing sufficiently cover s your questions 
to enable you to keep within t he law. In construing these 
statutory provisions, it is not a question of whether the legis
lature made the wisest kind of a provision or whether in a 
particular case public duties might be performed better 
and cheaper in some other way or by some person other 
than the person r equired. You may have saved your 
county considerable money and with better r esults to the 
county by this method of doing the work, but that does 
not authorize t he service ·or make legal the payment of pub
lic funds, and the fact that it has been the practice of your 
predecessor s in office as you state, is no legal justification 
or excuse for continuing the practice. 
TLM 
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P.ublic Lcwds-Hef urestciliun- Repcal of sub sec. (3), sec. 
26.08, Stats., prohibiting leases of unsurveyed and unat
tached islands in inland lakes lying north of township line 
between townships 33 and 34 north, and enacting new sec
tion providing that monies r eceived from leases of such un
surveyed and unattached islands shall be paid into refor
estation fund cr eated by sec. 20.207 is violation of condition 
attached to granting of said lands to state of Wisconsin by 
United States government. (See Bill No. 29, S., for 1927.) 

February 15, 1927. 
SENATOR J. H. CARROLL. 

You directed my attention to the act of congress approved 
August 22, 1912, which contains t he following provision 
(37 Stats. at Large 324) : 

"That the unsurveyed and unattached islands in inland 
lakes north of the township line between townships 33 and 
34 north, in the State of Wisconsin be, and the same are 
hereby, granted to the State of Wisconsin as additions to 
that state's forest r eserves. The islands hereby granted 
shall be used as additions to the forest r eserves only, and 
should the State of Wisconsin abandon the use of said 
islands for such purposes the same shall revert to the 
United States." 

You inquire whether these islands will revert to the fed
eral government if the legislature r epeals sec. 26.08, subsec. 
(3), Stats., as provided in Bill No. 29, S. Said bill provides 
in sec. 1 as follows: 

"Subsection (3) of section 26.08 of the statutes is re
pealed." 

In sec. 2 it is provided : 

"A new subsection is added to section 26.08 of the stat
utes to be numbered and to read: (26.08) (3) All moneys 
received from leases on state forest lands, including all state 
owned, unsurveyed and unattached islands in inland lakes 
lying north of the township line between townships 33 and 
34 north, shall be paid into the reforestation f und created 
by section 20.207." 

Sec. 26.08, subsec. (3), Stats. 1925, repealed in the above 
bill No. 29, S., provides as follows: 

"No lease shall hereafter be issued or any existing lease 
extended or renewed by t he commission on any unsurveyed 
and unattached islands in inland lakes north of t he town-
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ship line between townships t hir t y-three and thirty-four 
north, and granted to the state by an act of congress, ap
proved August 22, 1912, enti tled 'An act granting unsur
veyed and unatt ached islands to the state of Wisconsin for 
for estr y purposes.' " 

Sec. 20.207 provides as follows : 

"Reforestation fund. There is cr eated a fund in the 
state t r easury to be known as t he 'r eforestation f und.' All 
balances now existing in t he fund carried on the books of 
t he secr etary of state and state treasurer as the forest r e
ser ve fund and all moneys hereafter r eceived by or on be
half of the conservation commission from the sta te forest 
lands as specified in section 28.01 shall be paid into the 
state t r easury and credited to t he reforestation fund, ar e 
appropriated to t he conser vation commission for forest 
purposes, as defined in chapter 28. All payments hereto
for e made from the forest r eser ve fund ar e her eby vali
dated." 

The condition upon which the unsurveyed and unattached 
islands in inland lakes lying north of the township Jin~ be
tween townships 33 and 34 north wer e granted to the state 
was that the st ate should use said islands as an addition 
to the forest r eser ve only, and that they r ever t to t he United 
States if the state abandons t he use of said islands for such 
purposes. 

It seems to me that to lease par t of said islands to be used 
for other pur poses than a forest reser ve, although the r ent 
r eceived is put in to the reforestation fund, is a violation of 
t he condition attached to the grant of these islands to the 
state. It must be conceded that the land on these islands 
could not be sold by the state of Wisconsin, and to lease said 
land amounts to practically t he same thing. It is apparent 
that these islands cannot be leased for agricultural purposes. 
'fhey must be used as a for est reser ve only. 

Your question must ther efore be answered in the affirma
tive. 
JEM 
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Criminal Law-Gambling-Slot machine giving packages 
of mints and also two chips indicated at time nickle is 
played is gambling device, s ince operator gambles on what 
machine will pay second t ime and when chips are p layed he 
gambles on number of chips. 

ELTON J . MORRISON, 

District Attorney, 
Portage, Wisconsin. 

February 15, 1927. 

You inquire whether an "All Quality" mint machine 
is a gambling device in contemplation of our statute. You 
describe the said mint machine as follows: 

· "The machine has four compartments, each filled with 
packages of mints of various flavors. When any one of the 
four compartments is empty the nickle will be refunded; 
otherwise t he usual five cent package of mints will be given 
for every five cents spent. 

''At t he top and left of the machine, t here is a placard 
which revolves when the machine is oper ated. If the pla
card reads: 'Today you should purchase a package of qua l
ity mints,' the player will receive only the package of mints. 
If, on the other hand, the placard reads, 'Today-(2) 
am usement tokens with the purchase,' t he p layer will re
ceive in addit ion to the usual package of mints, two tokens 
or chips. The only other variations in the reading are 
that instead of two tokens being indicated, the placard may 
read two, four, eight, twelve, sixteen, or twenty. 

"These tokens are chips which are good for values of five 
cents each in trade, or may be used to play in the machines. 
If used in the machine they do not yield any mints, but by 
playing the machine t hey may cause the placard to call for 
any of the above number of tokens and thus next time t he 
player knows he can secure those tokens for his one chip. 

"There are two features of the machine t hat should be 
noted. One is that a str anger has no means of knowing the 
significance of the reading of the placard, unless he inquires 
or un less he plays the machine long enough to observe how 
it operates. In other words to a stranger the readinq 'To
day you should purchase a package of quality mints' has no 
meaning. To the sophisticated, it means clearly that the 
player will receive only a package of mints if he puts in a 
nickel. 

"The other feature is that the player never knows just 
what the second play will r eveal, and while the tra ined 
player does know in advance what he is going to get with 
his first nickel, he doubtless is looking ahead, and playing 
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with a view, and in the hopes, of having the placard come 
around to indicate a large number of tokens. In other 
words, what element of speculation ther e may be applies 
not to the pr esent nickel to be spent, but applies, if at all, 
to the ni ckels that may be played subsequent to the first 
one." 

I have come to the conclusion that it is a gambling device. 
It comes within t he ruling of this department in an official 
opinion in XI Op. Atty. Gen. 759. While the player will 
know exactly what he is going to get every t ime when he 
plays a nickel in the machine he does gamble on what the 
machine will give him the second t ime. It was said in that 
opinion, p. 760: 

"* * * The inducement, however, would remain to 
play the machine in the hope that after his first play the 
machine will indicate a large reward for a second venture, 
and he gambles on what t he machine will pay on the second 
operation. * * *" 

Further, in this machine, as in the one indicated in that 
opinion, when chips are played the machine may give dif
fer ent numbers of such chips. The number vari es, and 
ther e is a chance to gamble on those. 
JEM 

Criminal Law-Inquests-Public O fjicers- C oroner-J us
tice of Peace- Neither coroner nor justice of peace has 
right to hold inquest unless ordered so to do by district at
torney in compliance with sec. 366.01, Stats. 

JAMES R. HILE, 
District Attorney, 

Superior, Wisconsin. 

F ebruary 16, 1927. 

You have directed my attention to sec. 366.01, Stats., and 
also to sec. 366.13 concerning the holding of an inquest. 
You ask to be advised whether a coroner or justice of t he 
peace would be warranted in putting a county to the expense 
of an inquest and autopsy in any case without the order of 
the district attorney. This department has held that t he 
coroner has no authority under sec. 4865, now 366.01, to 
hold inquests unless ordered so to do by the district attor-
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ney. See III Op. Atty. Gen. 752. See also opinion of As
sistant Attorney General Titus in Op. Atty. Gen. for 1910, 
620. 

In V Op. Atty. Gen. 629, another otlicial opinion was ren
dered that coroners' inquests are to be held only by direc
tion of the district attorney when he has reason to believe 
the death occurred by reason of foul play. These opinions 
here referred to give a complete answer to your inquiry. 
Attorney General Sturdevant in Op. Atty. Gen. for 1906,551, 
questioned the constitutionality of sec. 366.01, but as the 
supreme court has not passed upon this question I agree 
with the subsequent ruling of this department that the law 
should be considered constitutional, unless declared uncon
stitutional by the supreme court. 
JEM 

Counties-County Chairmcin-County Orders-Under 
provisions of sec. 59.81, subsec. (2) , Stats., jt is not now 
necessary to have chairman countersign county orders in 
disbursement of county funds. 

W.R. KIRK, 

D'istrict Attorney, 
Hudson, Wisconsin. 

February 16, 1927. 

You ask to be advised if under the prov1s1ons of sec. 
59.05, subsec. (1) , 59.20, subsec. (2), and 59.81 subsec. (2) , 
in counties other than Milwaukee, it is necessary to have 
the chairman countersign all county orders for the payment 
of money out of the county treasury. 

You say t hat when this last section was enacted in 1923 
you advised your county officers that the chairman is no 
longer required to countersign the county orders. I think 
you have properly cons trued that law. Under the general 
rules for construing statutes, the last enactment is con
strued as repealing or amending all previous inconsistent 
prov1s1ons. Sec. 59.81, subsec. (2), was enacted by ch. 81, 
Laws 1923, which expressly adds that subsection as a, new 
subsection and it expressly states: 

"* * ·~ The provisions of this subsection shall apply 
to all special and general provisions of the statutes relative 
to the disbursement of money from the county treasury." 
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I think that is equivalent to an express legislative declara
t ion that all other provisions of law in conflict therewith 
are repealed. 

It is not difficult to find a reason for that change. The 
county clerk is always in his office at the court house. The 
chairman of the board may live many miles away in his 
town and the expense and delay of getting his signature in 
every case might easily be considered sufficient reason for 
dispensing with his signature. 
TLM 

Counties-Da-iry and Food--Live Stock--Live Stock 
Sanitation-County which owns and maintains its own 
farm and raises its own farm produce and herd of cows to 
make its own milk, butter and cheese is not required to have 
buttermilk so produced Pasteurized in order to sell same or 
any part thereof for consumption. 

Eow ARD MEYER, 
District Attorney, 

Manitowoc, Wisconsin. 

February 16, 1927. 

You state that your county owns a large herd of tested 
cows in connection with its insane asylum in order to supply 
the institution with necessary dairy products and you ask 
if in case it sells any of its buttermilk it would be necessary, 
under the provisions of sec. 94.09, Stats., to have the same 
Pasteurized. 

I think we must assume that the words "cheese factory" 
as used in that section were used by the legislature as ap
plying to factories such as we have scattered throughout 
the state where milk is bought and manufactured into but
t er or cheese and other by-products and sold out to patrons 
of the institution. 

The words "butter maker" and "cheese maker" are used 
in a very similar way and sense in sec. 98.05, Stats., in 
which section t he legislature takes the precaution to say: 

"'fhis act shall not affect a person making up a product 
produced on his own farm," 
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and that section r equires such butter makers and cheese 
maker s to be licensed. Sec. 98.06 requires t hat conden
saries, canner ies, butt er and cheese factories shall be li
censed. 

Of course the legislat ure never intended that every 
farmer who makes butter or cheese out of t he product of 
his own farm would have to be licensed as a butter or cheese 
factory or that his wife or other per son who made the but
ter or cheese out of his own product would have to be li
censed under t hese provisions. I think this asylum and its 
oper ator s come in the same class with a farmer. It does not 
operate a cheese factory or a butter factor y or cr eamer y 
and its operators ar e not cheese makers or butter maker s 
because t hey may sell the surplus pr oduct, which is not t he 
business of the institution. 

It may be said t hat it is just as bad for a farmer or an 
insane asylum or county farm to sell inferior butter or but 
termilk or cheese made on t he farm as it would be if made 
at a r egular , establi shed factor y, but that is a question for 
the legislature and not for this office. 

I think the present laws apply only to r egular factories 
and the maker s in such factories. 
TLM 

Public Offi,cers- h'lection Inspector-Town Suvervisor
Supervisor of town is not eligible to be inspector of elec
t ion at which he is candidate for r e-election. 

M. H. RODEN, 
District A ttnrney, 

P or t Washington, Wisconsin . 
You submit t he following question : 

F ebruary 16, 1927. 

Can a town clerk, town chairman or supervisor be on the 
board of canvasser s at the spring election where he is 
running for office? 

Sec. 6.32, subsec. (2 ) , provides: 

"In towns t he super visor s shall be inspectors of election 
when they belong to t he polit ical par ties described in sub
section (1). * * *." 
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S ubsec. (4) , par. (e), provides : 

"The chairman of any town, when eligible to act as in
spector, shall be chairman of the inspectors of such town. 
When the to,vn chai rman is ineligible, the inspector s shall 
appo int one of their number as chairman. * * *." 

Par. (f) gives the power to the inspectors present at the 
opening of t he polls at any election where any of the in
spector s have become incapable of acting to fill such va
cancy. 

While these several provisions that members of t he town 
board shall be inspectors and the chairman shall preside 
at all town elections are general, yet the last subsection re
ferred to indicates clearly t hat the legislature had in mind 
certain conditions, for although the members of the board 
might be pr esent at the town meetings they would be dis
qualified from acting as member s of the board. It is a gen
eral rule of law that a person cannot hold two incompatible 
offices or act officially on matters in which he has a per sonal 
interest, but that rule has not always been applied with ex
adness to every sit uation. In the case of State ex rel. 
Starkweather v . Common Council of City of Superio1'-, 90 
Wis. 612, the court held that Starkweather, who wag mayor, 
in a proceeding before t he council to impeach him could 
not act as pi::esiding officer as a member of that body, but 
it did hold that Howe, who was chairman of t he council, 
could preside and vote at such trial although he would be
come mayor of the city in case Mr. Starkweather was im
peached. But I think your question has been answered 
specifically by t his department in XIII Op. Atty. Gen. 138, 
and in the opinions ther e r eferred to, in which it was held 
that a supervisor is n·ot eligible to be inspector of election 
at which he is a candidate for office. 
TLM 
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Count-ies-County Bonrd-Indigent, Insane, etc.-County 
board of Dane county cannot change statutory method of 
caring for and providing for county's poor outside poor
house but must furnish t hat relief under provisions of and 
in manner pr escribed by statutes. 

GLENN D. ROBERTS, 

District Attorney, 
Madison, Wisconsin. 

February 17, 1927. 

You have submitted a form of resolution adopted by t he 
county board of super visor s in November, 1926, in which it 
is stated that Madison has had the experience of every large 
city, that the amount spent on the r elief of the poor in their 
homes has increased more r apidly than the growth of popu
lation and that it has been the e:>..'l)erience of other cities that 
said cost can be r educed by employing skilled workers to 
investigate cases before r elief is given, etc. Because of 
such recited facts, the board determined to adopt that plan 
for Dane county and directed a levy not to exceed $2,500 per 
year and $300 for t raveling expenses to pay for such work 
and then provided t hat said worker be appointed by a com
mittee consisting of t he chairman of the board and two per
sons named, which I assume are members of the board. The 
committee was given power to discharge said worker at 
their discretion. The committee employed such worker 
and notified the poor commissioner s and t rustees of such 
fact and that ther eafter all outdoor r elief will be disbursed 
through and by the social worker; that for the pr esent the 
commissioner s for t he county outside will be expected to 
confer with the worker and that r elief will be given only as 
a result of a conference and under t he direction of the so
cial worker; that all city cases ·will be directly r eferred to 
the social worker and r eli ef given only under her direction. 

You state that t he poor commissioners have r aised the 
question: 

"Whether the trustees and commissioners are still within 
their official right should they, if occasion r equires, admin
ister r elief without or cont rary to t he sanction of the inves
t igator . Also whether the investigator is empowered to 
make purchases or cont ract for expenditures without the ap
proval of t he commissioner s and trustees who are bonded 
to the county," for the faithful performa nce of that service. 
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This action of the county board seems to indicate one of 
two things, either that the county board wanted to get r id 
of the t rustees created by and appointed under the Jaw, or 
that t hey thought Lhe plan pr ovided by the legislature was 
not as good as the one they proposed. If I were at liberty 
to pass upon the question, I think I might easily agree with 
the board, for I never was very favorable to the quite gen
eral plan in late years of creating and paying a commission 
to do the wor k formerly clone by one officer , unless the 
amount of work to be done required more t han one official. 
But, t he method and manner of the performance of the ser v
ice is for t he legislatm:e and not the county board. In the 
case of Freclericks v . Douglas County, et al., 96 Wis. 411, 
416-417, the supreme court, speaking of t he nature and 
powers of counties, said, quoti ng from 1 Dillon, Mun. Cor p., 
5th ed., secs. 35 and 37: 

" '* ··· ··· Counties ar e, at most, but local organiza
t ions, which, for t he purposes of civil admi nistration, are 
invested with a few functions characteristic of a cor porate 
existence. They are local subdivisions of the state, created 
by the sovereign power of the state, of its own sovereign 
will, without the particular solicitation, consent, or concur
rent action of the people who inhabit them * * ,:, .' 

"* * * They are purely auxiliaries of the ·state; and 
to t he general statutes of t he State they owe their creation, 
and t he statutes confer upon them all the powers they pos
sess, prescribe all the duties they owe, and impose all lia
bilities to which t hey ar e subject. Considered with re
spect to the limited number of their corporate powers, the 
bodies above named rank low down in t he scale or grade 
of corporate existence; and hence have been frequently 
termed quasi corporations." 

Under that general r ule it will be noticed that t he legis
latur e has delegated to count ies certain specific powers to 
be performed by the board and in other cases powers are 
delegated to other officers of t he county. Under t he pr o
visions of sec. 49.01, Stats., the primary duty to support the 
poor is on the towns, villages and cities, but by sec. 49.15 the 
legislature gives to county boar ds t he power to abolish all 
distinction between county poor and town, village and city 
poor and have the expense of maintaining all poor t herein 
made a county charge, and thereafter t he county shall r e
lieve and support t he poor in said county. The statute 
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then says all the powers conferred and dulies imposed by 
this chapter upon towns, villages and cit ies, shall be exer
cised and provided for pursuant to sec. 49.14, which spe
cifically says (2) that trustees and superintendent of the 
poorhouse shall have charge of all county poor relief out
side of the poorhouse. That is a specific provision made by 
the legislature for caring for the poor of the county outside 
of the poorhouse, and certainly it cannot be said that very 
specific provision vests any discretion in t he county board 
a1, to the method of exercising that power even though the 
board is satisfied some differ ent method would be more 
effective or mor e economical in its administration. If a 
different method is desired, that must be provided for by the 
legislature and not by the county board and must be a gen
eral law appli cable to all counties within the constitutional 
rule of uniformity. 
TLM 

Public Health- Dentistry-Wi sconsin state board of 
dental examiners is within its rights in r efusing graduate 
of class C dental college privi lege of examination. 

BOARD OF DENTAL EXAMINERS, 
Tomah, Wisconsin. 

February 18, 1927. 

Attention S. F. Donovan, Secretary and 'J.'reasurer. 
In your communication of February 15 you state t hat 

the Wisconsin state board of dental examiners in Decem
ber, 1925, passed a r esolution that in the future it would 
examine only graduates from class A and class B dental 
·colleges; that since the resolution was passed a graduate 
from an Ohio dental school, which is rated by the national 
dental educational council as a class C school has applied to 
take the Wisconsin dental board examination, and that t he 
board, refused to examine him because of being a graduate 
from a class C school. You inquire whether t he board is 
within its rights in refusing this man the privilege of tak
ing t he examination. 

Sec. 152.03, subsec. (2), Stats., provides in part: 
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"No person shall be examined by the board unless he 
* * * has the preliminary education described in sub
section (1) and is a graduate of a r eputable dental coll ege 
or that he holds a license to practice dentistry in some other 
state prior to January 1, 1909." 

I take it that you have decided that a class C dental col
lege is not a r eputable institution within the meaning of 
this statute. Our supreme court in the case of State v. 
Chittenden, 112 Wis. 569, held that "reputable" in the stat
ute such as this means "reputable" in the general sense in 
which t he word is ordinarily used: worthy of repute or dis
tinction, held in esteem, honorable, praiseworthy. It was 
held that the board must determine as an independent fact 
whether a diploma comes from a school r eputable in such 
general sense that if the board proceeds r easonably it is the 
sole judge of the conditions precedent to license, and t hat the 
burden is on t he applicant to show reputability. 

The court also held that having once decided the question 
t he board may r egard the question as at r est until, by lapse 
of time or otherwise, r easonable ground exists for believing 
that the character of the school ~as changed and that with
in r easonable limits the board may determine when the 
question shall be re-examined. It was also held that the 
course of procedure is within the discr etion of the board. 

If your board believes that a class C dental college is not 
reputable within the meaning of the statute, it is w ithin 
i1:#; rights to r efuse a graduate of such college t he privilege 
of taking the examination. 
JEM 

' 

5 
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Public Officers-Grain a,ncl Warehouse Corn1nission
Term of office of member s of grain and warehouse commis
sion is fixed at three year s by sec. 126.03, Stats., and until 
successor is appointed and has qualified. 

Appointment of person in employ of common carrier is 
void and of no effect under provisions of sec. 121:i .02, Stats., 
so former commissioner holds over and is entitled to salary 
until person legally qualified has been appointed and has 
qualified under provisions of Jaw. 

THEODORE DAMMANN, 
Secretary of State. 

F ebruary 18, 1927. 

I have been handed a bundle of documents and letters, 
some official, some unofficial, and some private; some tell 
what the law is. some tell what the law is not, and others 
tell what it should be, r elating to t he present personnel of 
the grain and warehouse commission of Wisconsin in view 
of the several appointments r ecently made and the hold
overs in that office. 

I think from these letters and documents it may be safely 
said that the present controver sy involves quite seriously 
controverted questions of law and fact, and, of course, as to 
controverted questions of fact we cannot decide so as to bind 
any of the persons concerned. 

In a general way -the Jaw provides, sec. 126.01, Stats., 
that the grain and warehouse commission shall consist of 
three member s to be appointed by the governor. Sec. 
126.03 makes the term three years and until their succes
sors are appointed. Sec. 126.02 says that no person "in 
the employ of any common carrier shall be appointed to 
member ship on such commission." That pr ovision is very 
specific and relates to t he time when the person is so ap
pointed by the governor. If that provision had said no 
person shall ser ve or be qual ified to ser ve who was 
in t he employ of any common carrier ther e might be 
some r eason for saying that a person so employed might be 
appointed and resign before commencing to serve, but this 
law is very specific that no person in the employ of any com
mon carrier shall be appointed, which would make the ap
pointment of a per son so in the employ of such a company 
absolutely void and of no effect. Of course, under the gen-



OPINIONS OF THE ATTORNEY GENERAL 67 

cral rule as well as under the specific rule of sec. 126.03, un
til a person so qualified had been appointed the former offi
cial would continue to hold such office and be ent itled to the 
salary. So if you can det ermine the time when a qualified 
candidate was appointed and qualified under this law, that 
would fix the time when the former official's right to the 
office and salary ceased and when the term and t he right of 
the new appointee to the office and salar y commenced. 

I realize this opinion may be criticized as being too gen
eral, but I think it is the best we can do under the situa tion 
as it is presented to us at this t ime. 
TLM 

Cri1ninal Law-Inquests-Pu blic Officers-District At
torney-John Doe proceedii1g is authorized under sec. 
361.02, Stats. 

District attorney has right to order buried body exhumed 
and inquest held. 

JAMES R. HILE, 
Dis t1~ict Attorney, 

Superior, Wisconsin. 

Februar y 18, 1927. 

In your letter of February 15 you state that some time in 
December, 1926, a man was found floating in Superior Bay; 
that the body was taken charge of by the coroner, but no 
inquest was had and the body was buried; that the widow 
has come to see you and that she is suspicious that the man 
came to his death by foul play, and is asking you to have an 
examination of two witnesses who can throw some light on 
the matter. You ask what proceeding may be had. You 
state that you have been informed that such a proceeding 
may be had and that it is commonly called a "John Doe" 
proceeding. 

A John Doe proceeding is one which is authorized by our 
statute, sec. 361.02. It a uthorizes any magistrate to whom 
complaint is made that a criminal offense has been com
mitted to cause witnesses other than the complainant to be 
subpoenaed and to examine them on oath to ascertain 
whether such offense has been committed. The complaint 
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is generally sworn to first as against J ohn Doe. A dech;ion 
of our court which passed on t he legality of a J ohn Doe pro
ceeding will be found in State e.x re.l. Long and another ~· . 
Keyes, 75 Wis. 288. In your case, however , it may be better 
to have a post-mortem examination or an inquest. 

See X Op. Atty. Gen. 1195 and cases and other opinions 
of attorney general referred to in said opinion, namely, 
IV Op. Atty. Gen. 177 and VIII Op. Atty. Gen. 837. See 
also Hci7w1 v . State, 112 Wis. 304. 
JEM 

Trade Regulation-Under sec. 133.09, Stats., ther e is no 
unfair discrimination in purchase of dairy products, so long 
as difference in price is caused by transportation cha rges 
only. 

February 18, 1927. 
H ARRY K LUETER, 

Dairy and Foocl Commissioner. 
You ask for an official opinion with r espect to transac

t ions affected by the provisions of sec. 133.09, Wis. Stats. 
You have narrated the facts concerning the transactions of 
two companies as follows: 

"A company which we will designate as A owns and oper
ates a man ufacturing p lant at a city we will designate as Z 
wher e milk is purchased and manufactured into various 
commodities. This company pays $2.20 per hundred for 
mi lk testing 3.5 per cent milk fat, p lus a ten cent hauling 
a llowa nce, to all milk p'roducer s whether they deliver their 
milk to the p lant at Z themselves or whether they have it 
hauled t here. In other words, if they ha ul t heir own milk 
they receive ten cents a hundred for hauling it and if they 
have their milk hauled by another individual this t en cents 
per hundred goes to the milk hauler. This same company 
operafes a receiving station at Y where milk is received, 
cooled and sent to the plant at Z wher e it is manufactured 
into various commodities. The cost of transporting the 
milk from Y to Z is twenty cents per hundred. At Y this 
company pays $2.05 per hundred for milk testing 3.5 per 
cent of m ilk fat or twen ty-five cents per hundred less than 
it pays at Z, which twenty-five cents represents t he handling 
and transpor t ing cost of milk incident to getting it dali v
e1·ed to the manufacturing plant at Z from its r eceiving 
station at Y. 
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"A company which we will designate as B owns and oper
ates a manufacturing plant at a ci ty which we will desig
nate as X, where milk is purchased and manufactured into 
various commodities. At X this company pays $2.25 per 
hundred for milk testing 3.5 per cent milk fat delivered to 
t~E:ir plant. This company also operates a receiving station 
at another city which we will designate as W where milk is 
r eceived and later transported to the plant at city X to be 
manufactured into various commodities. At the plant at 
city W Company B pays $2.25 per hundred for milk testing 
3.5 per cent of milk fat. The cost of handling milk at W 
and transporting it from W to X is approximately the same 
as charges for similar services from Y to Z." 

Sec: 133.0D, subsec. (1), provides as follows : 

"Any per son, firm or corporation, foreign or domestic, 
engaged in t he business of buying mi lk, cream or butter fat 
for the purpose of manufacture, that shall discriminate be
tween different sections, communities, towns, villages or 
cities of this state, or between persons, fi rms or corpora
tions in any locality of this state, by paying for such com
modity at a higher price or r ate in one section, community, 
town, village or city, or to any person, firm or corporation 
in any locality of this state, than is paid for the same com
modi ty by said person, firm or corporation, foreign or do
mesti c, in another section, community, town, village or city, 
or to another person, firm or cor por ation in any locality of 
this state, shall be guilty of unfair discrimination, which 
is hereby prohibited and declar ed unlawful; provided, that 
it shall be a j ustification for such a discrimination in price 
if the difference is merely commensurate with an actual dif
ference in the quality or quantity of the commodity pur
chas~d or in transportation charges or other expense of 
marl:eting involved in said purchase." 

This stat ute prohibits unfair discrimination in the pur
chase of dairy products, but contains a proviso that it shall 
be a justification for the discrimination in price if the dif
fer ence is merely in the transportation charges. 

After carefully consider ing the transactions narrated by 
you. I believe that the statute has not been violated, because 
the differ ence in price in each case was in t r ansportation 
charges, and thi s the statute expressly gives as a justifica
tion for a di scriminat ion. It is true that company A has 
a differ ent system than company B. While company A takes 
care of the transportat ion char ges and pays the same price 
in both localities for milk, company B makes a difference in 
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the price that it pays and makes the patrons of each locality 
stand the cost of transportation. 

Under the wording of this statute I believe this is justi
fied. This is a criminal statute and must be strictly con
strued against the state. 
JEM 

Dairy and Food-Use of bottles in distribution of milk 
in which words "This bottle property of A. M. D. A." are 
blown is not misbranding of milk, as statement refers only 
to bott le, cap and stopper having true statement as to con
tents of bottle. 

February 18, 1927. 
HARRY KLUETER, 

Dairy and Food Commissione1·. 
You state that the milk dealers of Appleton have formed 

a bottle exchange or an association which buys all of the 
bottles used by the various dealers and has made provision 
whereby each of the bottles will have blown in it the fol
lowing: "This bottle property of A. M. D. A.;" that the 
letters are the abbreviations for Appleton Milk Dealers As
sociation. You state that the bottles will not have blown 
in them "This bottle filled-" by any particular dairy com
pany; that the bottle cap or stopper used by each of the milk 
dealers will have printed on it: "This bottle filled by -
Dairy Company." 

You direct my attention to sec. 352.08, Stats., and you 
inquire: 

" Is milk placed in bottles herein described a misbranded 
article of food when the bottle bears the cap or stopper 
herein described, or, again, if milk was served in a restau
rant or hotel in bottles and the cap or stopper removed 
before the milk is served, would it then be a misbranded 
article of food?" 

Sec. 352.08 provides that an article of food shall be mis
branded if it or the package or label shall bear any state
ment, design, or device regarding such article which shall 
be false or misleading in any particular. 

You say that the statement : "This bottle property of A. 
M. D. A." is a truthful statement in so far as it applies to 
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the bottle, but would be a fa lse and misleading statement as 
applied to the contents of the bottle. The statement pur
ports to speak only of the bottle a nd not the bottle with its 
contents. I think this is ma nifest from the language used, 
and I cannot see how it is misleading in any particular . The 
bottle cap or stopper has the statement as to the contents 
of the bottle. The publi c wi ll not be misled by t hese state
ments. It would be a construction which I consider too 
strict to hold that there is a false statement that may mis
lead the public or anyone. 

Both of your questions must therefore be answered "No." 
JEM 

Criminal Law-Gambling-Intoxicating Liquors-
Search War ran ts-Officer in establishment lawfully sear ch
ing for illicit liquor may seize gambling devices t hat he finds 
in such place, although he has not sear ch warrant to sear ch 
for gambling devices. 

These gambling devices may be destroyed as provided in 
sec. 348.17, Stats. 

J . A. LONSDORF, 

District Attorney, 
Appleton, Wisconsin . 

F ebruary 18, 1927. 

In your communication of F ebruary 14 you submit the 
following : 

"Assuming that the sheriff or any peace officer has infor
mation that certain gambling devices commonly known as 
coin slot machines are in operation in a licensed soft
drink parlor, in your opinion may this sheriff or peace of
ficer without a search warrant for the search of such gamb
ling devices enter the said premises and forthwith seize 
the gambling device ? May said sheriff or peace officer 
forthwith destroy said slot machine without t he issuance 
of a warrant for the arrest of the pr oprietor of t he ma
chine or the per son in whose custody it may have been '?" 

Sec. 165.01, subsec. (30a) , Stats., provides: 

"The commissioner , his deputies, or any peace officer 
may inspect the premises of any per son having a license 
for the sale of nonintoxicating liquor s at any reasonable 
time without warrant." 
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The sher iff is authorized under t his statute io enie r a 
licensed soft-drink parlor ai any time for the purpose of in
spection. If, after he has enier,,d said parlor a11d is l~rnful.y 
making an inspection, he obs2rve1 a gambling device in 
said place, he has a right to seize it. He has also the right 
to arrest the proprietor and bring h im before a magistrate 
and have a warrant issued as provided in s~c. 348.17. The 
pr ocedure to follow in destr oying th-:? eamblin~ c.bvice is to 
get an order from the court for its destr uction and in exe
cuting said order it may properly be destroyed by burning 
or otherwise as p rovided in said section. 

As ear ly as July 6, 1906, L. M. Sturdevant r.mdered an 
opinion (Op. Atty. Gen. for 1908, 265) as lo the procedure 
to be followed in t he case of gambling devices. Sec. 4539, 
now sec. 348.17, was r eferred to. He acknowledged that 
some procedure in court should be brought to destroy the 
gambling devices. His successor in office, on page 280 of 
t he same volume, gave an opinion in which he held that 
the proper procedure to take under said sec. 4539, now 
sec. 348.17, is to try the parties charged with crime first 
and then dispose of t hose matters relating to the gambling 
implements. The case of State ex rel. City of Milwciukee 
v. NPwman, 96 Wis. 258, was cited as authority. 

You a re ther efore advised that t he officer should get an 
order from the court befor e destroying the gambling de
vice. Shou ld he destroy it without such order, he is doing 
it at his peril. 

You a lso submit t he following : 

"Assuming another state of facts where, for instance, Lhe 
officer has a sear ch war rant for the search of illicit liquor 
on or j n sof t-drink establishments and while sea1·ching for 
the liquor the officer discover s such a s lot machine or 
gambling device on t he pr emises, may the officer forthwith 
seize said gambling device?" 

The answer already given to your first proposition may 
be considered as an answer to your second proposition also, 
for if the officer is lawfully on the premises and then ob
ser ves a misdemeanor committed in his presence lfe may 
arrest t he one guilty, ·and if he finds slot machines unlaw
fully in the place he may sieze them. He should then fol
low the same pr ocedure as suggested heretofore. 
JEM 
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Public H ealth-Quaranti?1e-Cost of quarantine in mu
nicipality in case of contagious disease is to be paid by 
municipalit y. 

E. J. MORRISON, 

District Attorney, 
Portage, Wisconsin. 

February 18, 1!)27. 

You have referred me to IV Op. Atty. Gen. 936, holding 
t hat the expens~ of maintaining quarantine must be borne 
by the municipality. You say that t his ruling is based on 
sec. 1416-17, Stats. 1921, which section contained the fol
lowing language: 

"* '~ * The expense of maintaining quarantine 
,:, * * after death or recovery, shall be paid by the city 
··· * '-' upon the order of the local board of health." 

You also state that in the r evised statutes for 1923 the 
above section was renumber ed 143.05, subsec. (10), and the 
language above quoted is omitted; that the same is true of 
the statutes for 1925. You inquire : 

"Is there any present authority, therefore, for a lay 
health o.:'ficer of a town to engage t he services of a physi
cian to take release cult ures of a diphtheria patient who 
is not an indigent and to aut horize t he continuance of these 
services until the r equired two negative cultures are ob
ta ined ; and if a physician proceeds under such an order, 
is ther e any liabili ty on the part of such town?" 

The change in this law was brought about by codifica
tion or a reviser's bi11. The r eviser has left a note cover
ing this omission, which reads thus : 

"NOTE : Cover ed by implicat ion from this and other sec
tions, including new section 14G.16, page 117. If the pro
vision is r etained it should be transposed to the beginning 
of new subsection (10) , so as not to come between and make 
ambiguous the provisions for other expenses." 

Said sec. 146.16 r eads thus : 

"Expenses incurred under chapte:r:s 142 to 146, inclusive, 
not made otherwise char geable, shall be paid by t he town, 
city or village." 

In view of the above stated facts and provision of sec. 
146.16 I am of the opinion that the ruling of the attorney 
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general refet"red to is still in force and the statute is to be 
construed the same as it was prior to the amendment. In 
other words, your question should be 11nswered in the af
firmative. 
JEM 

Criminal Law-Second on·enses-Prisons-Parole
Persons sentenced as r epeater under sec. 359.14, Stats., to 
from six months to three years in state prison may be pa
roled after having served one-half of maximum, or after 
having served one and one-half years in this case. Defend~ 
ant was formerly sentenced to imprisonment, although 
former sentence read to pay fine of $60 and costs an<l, in 
default of payment, imprisonment in county jail not to ex
ceed t hirty days. 

February 23, 1927. 
BOARD OF CONTROL, 

You have enclosed a copy of a commitment to the state 
prison in the case of State of Wisconsin v . David Meyers, 
and you ask to be advised whether the terms of this com
mitment are correct as stated, and when this inmate will 
be eligible to parole. This defendant was convicted of hav
ing in his possession intoxicating liquors in violation of 
sec. 165.01, Stats. He was formerly convicted of the of
fense of unlawful possession of green furs during the closed 
season therefor, and was sentenced by the court on this 
former offense to pay a fine of $50 and costs and in de
fault of payment thereof to be confined in the county jail 
for a period of thirty days, and this sentence was not r e
versed. 

This case comes clearly within the case of Barry v. State 
and five other cases reported in 209 N. W. 598, as sec. 
359.14, Stats. (the general repeater statute), is appli cable. 
Although the defendant in the former sentence was 
required to pay a fine of $50 and costs and in default of 
payment to be imprisoned in the county jail, he comes 
within the purport of said sec. 359.14 of a prior sentence to 
impri~0nmenl. See State v. J<icobs, 167 Wis. 299, and XV 
Op. Atty. Gen. 227. 
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In sec. 359.14 the judge is authori zed lo impose a sen
tence for a repeater of imprisonment in the county jail for 
not less than the shortest time fixed for such offense and 
not more than one year or imprisonment in the state prison 
for not more than three years nor less than one year. In 
this case the judge sentenced the defendant to the state 
prison for an indeterminate sentence of from six months to 
three years. This sentence of the judge was erroneous, in 
that the minimum of the term should have been one year 
instead of six months in view of the provisions of sec. 
359.14. This error is, however, not fatal in my opinion to 
the judgment, as the sentence may be considered as a gen
eral and indeterminate sentence of from one t o three years 
in the state prison. 

This prisoner is not a first offender and therefo1:e must 
serve one-half of his time before he can be paroled. The 
maximum is the term for which he was sentenced, and he 
must serve one-half of said time before he is eligible for 
parole. See sec. 57.06, subsec. (1). 
JEM 

Public Officers-County Highway Commissioner-Va
cancies-Rule as to appointment of county highway com
missioner by county highway committee and by county 
board and when such terms commence and end stated. 

C. H. KNUDSON, 

District Attorney, 
Dodgeville, Wisconsin. 

February 23, 1927. 

You state that the county highway commissioner of your 
county, within the past month, tendered his resignation 
from that office to take effect March 1, next, and you ask to 
be advised: 

1. Can the county road and bridge committee fill this 
vacancy? 

2. And if it does, for what period will its appointee hold 
such office? 

You say these questions arise because your county board 
meets in adjourned annual meeting March 30, next. 
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In answer to you r first question, will say that I do not 
t hink there is a vacancy in lhc office at thi s time, so as to 
author ize an appointment to be made by the county state 
road and br idge committee under t he provisions of sec. 
17.22, su bsec. (2), par. (b), nor will there be any vacancy 
in the office within the provisions of sec. 17.22, subsec. (1), 
so as to give t he county board the power to fill such vacancy 
at its adj ourned annual meeting which will be held Mar ch 
30. 

If at the t ime a vacancy actua lly exists t he county board 
is in session either at the t ime fixed for its annual meeting 
in November or at any other time during that meeting, 
whether by adjournment from day to day or for a definite 
period, then such vacancy would be filled by the board under 
the provisions of .sec. 17.22 (1) for the residue of the unex
p ired term. 

If the board is not in session when the vacancy occurs, if 
it does, t hen such vacancy would be filled under subsec. (2) 
of t hat section , par. (b) of which provides if such vacancy 
is in t he office of county h ighway commissioner it shall be 
filled by appointment by t he county state road and bridge 
committee and the person so appointed shall hold office un
t il t he first Monday of Januar y next succeeding his appoint
ment and his successor shall be appointed by the county 
board at its first regular meet ing next succeeding such ap
pointment and shall take office on the Tuesday following 
t he first Monday of January next s ucceeding and shall hold 
office for a ter m such as prescribed in subsec. (1). 
TLM 

Counties-Indigent, Insane, etc.- Board of control has no 
power to authorize transfer s of chronic patients from Mi l
waukee hospital for insane to Milwaukee county asylum for 
insane. 

February 24, 1927. 
BOARD OF CONTROL. 

The material facts presented in your letter of February 
9 are as follows : 

Milwaukee county has r ecently completed an addition to 
t he asylum for the insane. It is now proposed by the county 
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to transfer t o the new asylum chronic patien ts her et ofor e 
confined in the Milwa ukee hos pi tal for the insane. In the 
past it has been t he practice of your board to a ut horize the 
transfer of chroni c insane patients in t he state hospitals to 
county asylums for the insane, but your board has not a u
thor ized the tr~nsfer of chronic insane pa tients from t he 
Milwaukee hospital for t he insane t o the county asylum for 
the insane. These t ransfer s have in the past been made 
upon the r ecommendations of physicians in charge of the 
Milwaukee county hospital for t he insane. You inquir e 
whether under sec. 51.12, Stats., t he state boar d of control 
has the power to authorize such t r ansfers. 

Subsec. (1) , sec. 51.12, Stats., provides : 

"The state board of control may transfer patients from 
one hospital or asylum to another if in its j udgment it is for 
the best inter est of t he patien t to be so transferr ed : and 
whenever in its opinion it would be for the benefit of pa
tients in either of t he st.ate hospitals to remove t her efrom 
any of the chronic insane not chargeable to any coun ty, it 
may cause their r emoval to some coun ty hospital or asy
lum." 

Subsec. (2) , sec. 51.12, Stats ., pr ovides : 

"The board may, whenever in its opinion any county has 
not made provision for the proper care of its acute or 
chronic insane, direct the removal of ei ther class ther eof to 
the asylum of some other coun ty, or to any county possess
ing suitable accommodations for them; and such r emoval 
shall be made at the expense of t he coun ty in which such 
persons r eside. Any county whose asylum can accommo
date a lar ger number of chr onic insane than ar e r esiden t 
therein may r eceive such insane per sons." 

It is appaTent that the above sections do not confer upon 
the board of contr ol any power wit h refer ence t o the tr ans
fer of patients from one county inst itution to the other. 1 
find no other st atutory provision gr ant ing any such power . 
The board of control der ives its power from the statutes, 
and its powers ar e therefore limited by statute. Since 
ther e is no statute gr anting to the board of control any such 
power , it is the opinion of this department that no such 
power exist s. 
SOA 
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Mnrtyages, Deeds, etc.-Notice mailed to mortgagee at 
address given on mortgage, in case of foreclosure of second 
mortgage or lien, is sufficient notice where actual residence 
is not known. 

NORMAN B. LANGILL, 
District Attorney, 

Marinette, Wisconsin. 

February 24, 1927. 

You call attention to the provisions of sec. 75.12, Stats., 
which provides : 

" * * * Whenever the records in the office of the regis
ter of deeds show that any lot or tract of land is encumbered 
by an unsatisfied mortgage and show the post-office address 
of the mortgagee, or if the same has been assigned, t he post
office address of the assignee * * *. Notice to any 
mortgagee or assignee shall be given by registered letter 
addressed to such mortgagee or assignee at the post-office 
address of said mortgagee as disclosed by the mortgage 
r ecords in the office of the register of deeds." 

You inquire whether in case the residence or address of 
the mortgagee simply gives the county it would be a suffi
cient address under the statute and it would be necessary 
to give notice under such circumstances to the mortgagee. 

I think under the provisions of the statute, where that is 
given by the mortgagee as his address it is t he address to 
which the notice should be mailed, unless the mortgagor 
knew such address had been changed or knew of a more 
specific address. 
. There are counties where a large part of the population 
resides in one city and there are individuals in the county 
so well known that a letter addressed to them in the county 
would be delivered without difficulty. If the one addressed 
did not receive a letter when so addressed he could not take 
advantage of such failure, because it was the address given 
by him in the instrument creating his lien for the purpose, 
in part, at least, of serving such notice by mail. 
TLM 
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Banks and Banking-When bank is taken over by com
missioner of banking for liquidation , stockholder who is 
also depositor cannot offset amount of his deposit against 
his individual liability on assessment by commissioner of 
banking under provisions of sec. 221.42, Stats. 

C. F. S CHWENKER, 
Commissioner of Banking. 

F ebruary 24, 1927. 

You state that the Farmers and Merchants State Bank 
at Chetek has been closed by your department and that an 
effort is being made to reorganize by making a 100 per cent 
assessment upon the stock and you state t he stockholder s 
insist that t hey have a right to offset the amount of their 
deposits in the bank when the bank was closed against such 
assessment in addition to such loans as they may have had 
with the bank. You ask to be advised if such an offset can 
be accepted by your department. 

You are advised that it cannot. Under t he provisions 
of sec. 221.42, Stats., the additional 100 per cent liabilities 
of bank stockholders is "for the benefit of creditors of said 
bank." 
TLM 

Criminal Law-Felony- Second Offenses-Prisons-Pa
roles-Words and Phrases-Convict sentenced to indeter
minate term of from one to one and one-half years in state 
pri son, who is not first offender, must serve one-half hi s 
term, not deducting time for good behavior, before he is eli
gible for consideration for parole. 

Word "felony" as construed in statute is broad enough to 
include "assault and battery" when one found guilty is 
found guilty also of having been formerly convicted and 
imprisoned, in vi ew of provisions of repeater statute, sec. 
359.14, Stats. 

February 25, 1927. 
BOARD OF CONTROL. 

You enclose a copy of the commitment papers in the case 
where one E. P. was sentenced to the Wisconsin state prison 
by the municipal court of Langlade county on April 27, 
1926, to ser ve a term of one to one and one-half years on a 
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charge of assault and battery where it was a previous con
viction. You inquire when this man will be eligible for con
siderat ion to parole. 

As he is not a first offender he must serve one-half of his 
term, not deducting any allowance of t ime for good be
havior under t he provisions of sec. 57 .06, Stats. It is true 
that this section speaks of one con victed of a felony, and in 
th is case the crime for which he was convicted is assault 
and battery, and the former conviction was for carrying 
concealed weapons, nei ther of which, standing alone, is a 
f.elony. 

Sec. 353.31, Stats., provides: 

"The term 'felony,' when used in any statute, sha ll be con
strued to mean an offense for which the offender, on convic
t ion, shall be liable by law t o be punished by imprison
ment in a state prison." 

Under this definition the crime for which t his man was 
convicted, assault and battery, in connection with the fact 
t ha t he had been convicted and sentenced before will, in 
contemplation of this statute, make it a felony, so far as 
t his man is concerned. 
JEM 

Criminal. Law-Incleter1ninate Sentences-Prisons-Pa
role-First offender in con templat ion of sec. 57.06, Stat s .. 
is one who has not previously been con victed of offense and 
sentenced. 

Indeterminate sentences imposed by court to be served 
consecuti vely require that term of one be completely served 
before next one begins; convict will not be eligible to parole 
until he has served minimum of term to be ser ved last. 

February 25, 1927. 
BOARD OF CONTROL. 

You have enclosed a copy of the commitment papers in 
the case of J. C. Weirich, No. 17017, sentenced to t he Wis
consin state prison on a series of sentences to be ser ved con
secutively. There were a number of counts in the informa
t ion and on the 12th count, for burglary of a dwelling house 
in the night time, he was sentenced to the state prison for 
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an indeterminate term of not less than one nor more than 
ten years, the term to begin at noon; for t he crime of bur
glary of a warehouse in the night time, charged in the first 
count of the information, he was sentenced to from one to 
three years, t he term to begin at the expiration of the term 
imposed for the offense charged in the twelfth count of t he 
information; for the offense of burglary of a warehouse 
in the night time, charged in the fou1·th count of the infor
mation he was sentenced to from one to three year s, t he term 
to begin at the expiration of t he term imposed for the 
offense charged in the first count of the information; for 
burglary of a warehouse, charged in the ninth count of the 
information, he was sentenced to from one to three years, 
said term to begin at the expiration of the term imposed 
for the offense charged in the fourth count of the informa
tion; for burglary charged in the tenth count, he was sen
tenced to from one to three years, said term to begin at the 
expirat ion of the term imposed .for the charge in t he ninth 
count of the information; and for the offense of burglary 
of a warehouse, charged in the eleventh count of the in
formation, he was sentenced to from one to three years, said 
t erm to begin at the expiration of the term imposed for the 
offense charged in the tenth count of the information. 

You submit the following questions: 
"Question 1. Upon the record submilted, shall a man so 

sentenced be deemed to be a first or second offender? 
·'Question 2. When shall this man begin to serve the sen

tences imposed and would the minimum of the second and 
following sentences be concurrent with the minimum of the 
first ? 

"Question 3. When w ill this man be eligible to consider
ation to parole?" 

A first offender, within contemplation of sec. 57.06, sub
sec. (1) , where it reads: "who if he is a fi r st offender and 
is sentenced for a general or indeterminate term, shall have 
served the minimum for which he was sentenced not deduct
ing any allowance for time for good behavior" must be an 
offense for which he has been previously convicled and sen
tenced, and it does not include the senlences imposed on the 
various counts, hereinbefore stated. 

You will note that under secs. 359.12, 359.13, and 359.14, 
Stats., the so-called repeater statutes, all require that the 

ti 



82 0PLNIONS OF THE ATTORNEY GENERAL 

former offense must be one for which the convict was con
victed, and for which he was sentenced. 

Your first question must therefore be answered to the 
effect that he is a firsL offender. 

In answer to your second question, will say that the con
vict begins to serve the sentences exactly as they were im
posed by the cour t . It is necessary for him to have finished 
ser ving one term under a certain count before he begins to 
ser ve the term for the subsequent term in the sentence. 
The minimum of the second and following sentences would 
not be concurrent with the minimum of t he first. The 
terms must be served consecutively as t he court has im
posed them. 

In answer to the third question, wi ll say that this man is 
eligible to consideration for parole after he has served one 
year of the sentence imposed for the crime of burglary of a 
warehouse, char ged in the eleventh count o.f t he informa
tion. At that iirne he wi ll have completely served for a ll 
t he terms preceding. This may seem a harsh ru le, but I 
can conceive of no other way of interpreting the statute. 
He was sentenced for the minimum of this last offense, and 
he is not eligible to parole until he has served the minimum 
for which he was sentenced, so I take it t hat under the ex
press provisions of the statute he must ser ve the minimum 
of the last term, when the terms ar e to be served consecu
t ively, before he is el igible for consideration to parole. 

Cri-rninal Law-Inclete1·,,ninate Sentences-Prisons-Pa
role-Convict sentenced for indeterminate term of from 
six to seven months in state prison is eligible to parole as 
fil:st offender after he has served six months, minimum of 
his term. 

February 25, 1927. 
BOARD OF CONTROL. 

You have attached to your letter a copy of a commitment 
of one Rollo Shaw, an inmate of the Wisconsin state prison, 
who was committed to t he Wisconsin state prison by the 
circu it court of Grant county on January 20, 1927, to serve 
a term of six lo seven months on a char ge of grand larceny. 



OPINIONS OF TIIE ATTORNEY GENERAL 83 

You inquire when Lhis convicL will be elig ible lo consid
eration for parole. There is no proof that he was convicted 
and sentenced previously. He will t herefore come under 
the provisions of sec. 57.06, which provides: 

"* * * If he is a first offender and is sentenced for a 
gener al or indeterminate term, shall have served the mini
mum for which he was sentenced not deducting any allow
ance for time for good beha,rior." 

You are therefore advised. that he is eligible for parole 
after he has ser ved t he minimum, or six mont hs, of his 
term. 
JEM 

Prisons-Parole-One sentenced to serve from one to five 
years in state prison under three sentences imposed at 
same time, two to begin immediately and to run concur
r ently and last sentence to begin after first two have been 
ser ved is not eligible for parole until he has served mini
mum sen tence in last sentence, under sec. 359.07, Stats. 

February 25, 1927. 
BOARD OF CONTROL. 

You have submitted copies of three sentences in which 
William Starr was sentenced to imprisonment in the Wis
consin state prison, each sentence being from one to five 
years, two of the sentences to r-un concurrently and on·e sen
t ence to run after the first two have been ser ved. You ask 
to be advised when this man will be eligible to consideration 
for parole and whether he is deemed a first offender or a 
second offender. 

So far as the r ecord shows, he is a first offender, as he had 
not been convicted of a former offense at the time when the 
sentences were imposed. 

Sec. 57.06, Stats., so far as is relevant here, r eads: 

"The board of control, with the approval of the governor, 
may, upon ten days' written notice to the district attorney 
and judge who participated in the trial of the prisoner. 
parole any prisoner convicted of a felony and imprisoned 
in the state prison * * * who if he is a first offender 
and is sentenced for a general or indeterminate term, shall 
have ser ved the minimum for which he was sentenced not 
deducting any allowance for time for good behavior." 
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I beli eve that all three sentences must be considered to
gether in passing upon the question before us here. The 
man has three sentences imposed upon him and he must 
have served the minimum in all three before he is eligible 
for parole. In other words, he is not eligible for parole un
t il he has served the minimum sentence of the sentence 
which begins to run after the first two have been served. 
JEM 

Appropriations and Expenditwres-Potato Growers As
sociation-Money turned into state treasury in compliance 
with sec. 20.78, Stats., by Wisconsin potato growers associa
tion is reappropriated to association by sec. 20.785, Stats. 

THEODORE DAMMANN, 

S ecretary of State. 

February 25, 1927. 

In your letter of F ebruary 11 you refer to t he following 
provisions of the statutes relating to the appropriation for 
the Wisconsin potato growers association (hereinafter 
called the "association" ) . 

Sec. 20.61, subsec. ( 4), Stats. 1921, provided: 

"On July l , 1921, four thousand dollars to the Wisconsin 
potato growers association, for the promotion of the potato 
growing interests of the state; ancl any moneys paicl into the 
general funcl by said a.ssociation are appropriated therefrom 
ancl added t'J thi..c; cippropriation." 

Sec. 20.61, subsec. ( 4), Stats., provides : 

"Annually, beginning July l , 1925, four thousand dollars 
to the Wisconsin potato growers association, for the promo
tion of the potato growing interests of the _state." 

You ask: Since July 1, 1925, are the moneys r eceived by 
the association and paid by it into the state treasury, r eap
propriated to t he association? 

As will later appear, the answer depends upon whether 
or not the moneys r eceived by the association were required 
to be paid into the general fund previous to May 1, 1919, 
and does not depend upon the above noted omission in sec. 
20.61. subsec. ( 4), Stats. 
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Ch. 433. Laws 1901, sets up a central accounting system. 
Sec. 1 of the chapter (sec. 169g, Supp. 1906) named the de
partments etc. to w hich the accounting system should ap-
ply and included every "association." Sec. 3 of the act (sec. 
169i, Supp. 1906) r equired that all moneys collected or re
ceived by associations should be weekly deposited with 
the state treasurer. The sections of said ch. 433 became 
secs. 169g to 169m and are found in the supplement of 1906 
to the Wisconsin statutes and in subsequent issues of the 
statutes. 

The statutes r elating to this matter were materially 
changed by ch. 622, Laws 1917. Secs. 67 and 68 there
of repealed secs. 169g and 169h, Stats. 1915, and sec. 69 of 
the act amended and ren umbered sec. 169i, subsec. (1) to 
be sec. 14.68, Stats. 1917, and to read: 

"14.68 Receipts and deposits of money; procedure; pen
a llie ." (1) * * * Unless otherwise provided by law, all 
moneys collected or received by each and ever y * * * of
ficer, board, comrnission, society, or association for or in 
behalf of the state, or which is 1·equired by law to be turned 
into the state treasury, * * *shall be * * * deposited * * * 
in or transmitted to the state treasury * * * at least once 
a week and * * ,:, also w henever r equired by the governor, 
and * * * shall be accompanied b11 a statement in such form 
as the ,* '~ * treasurer may * * * prescribe showing the 
amount of such collection, and from whom and for what 
purpose or on what account the same was r eceived. * * *" 

(The stars indicate portions of the statute eliminated , 
and the italics indicate words added to the statute.) 

The legislature of 1917 did not change sec. 172-133, Stats. 
1915 (20.78, Stats.), which was created by ch. 601, Laws -
1915, and which provides in part: 

, "All appropriations made by law from state revenues 
fo r either the Wisconsin state horticiiltural society, the 
Wisconsin live stock breeders' association, or the inclustrial 
school for girls are made on the express conditions t hat 
such society, association or school, as the case may be, pays 
all moneys received by it into the state treasury within one 
week of receipt * * *." (Itali cs ours.) 

Sec. 172-133, Stats. 1915, was renumbered by sec. 121, 
ch. 14, Laws 1917, to be sec. 20.78. 

Sec. 20.78, Stats. 1917, was however amended by ch. 
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389, Laws 1919, so as to make iLs provisions general and 
provides in part: 

"All appropriations made by law from state revenues for 
any department, board, commission, or institution of t he 
state, or any society or association receiving state aid are 
made on the express conditions that such department, board. 
commission or institution, society or association, as the 
case may be, pays all moneys r eceived by it into the state 
treasury within one week of r eceipt,* * *." (Italics ours.) 

Ch. 454, Laws 1919, created sec. 20.785, which provides: 

"All moneys paid into the state treasury by any institu
tion, society or association, receiving state aid, which are 
paid into the state treasury pursuant to section 20.78, and 
not required to be vaid into the general fund vrevious to 
Ma11 1, 1919, ar e reappropriated therefrom for the use of 
the institution , society or association, so paying its re
ceipts into the state treasury." (Italics ours.) 

Secs. 20.78 and 20.785, Stats., read the same as the cor
responding statutes of 1919. 

There is no doubt that so long as the act of 1901 was 
in force the moneys collected by the association were re
quired by statute to be paid into the state treasury. When, 
however, secs. 169g and 169h, Stats. 1915, were repealed 
and sec. 169i, subsec. (1) , Stats. 1915, was amended, a dif
ferent situation prevailed. The last named subsection be
came sec. 14.68, subsec. (1), Stats. 1917. It did not pre
scribe that certain organizations should pay moneys into the 
state treasury, but merely prescribed a method and time 
of payment of moneys collected or received by any associa
t ion for or in behalf of the state or which is required by 
law to be turned into the state treasury. 

I find no statutory provision which would indicate that 
moneys received by the association in question are received 
for or on behalf of the state. With respect to associations' 
being required to pay moneys into the state treasury, I find, 
at the t ime of the creation of sec. 20.785 in 1919, only sec. 
20.78 and such section r equired payments into the state 
treasury only by the Wisconsin horticultural society, the 
Wisconsin live stock breeders' association and the industrial 
school for girls. 

From the foregoing I must conclude that the moneys re-
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ceived by the association in question were not required to 
be paid into the general fund previous to May 1, 1919. 
This being so, it follows that the association is within the 
reappropriation provisions of sec. 20.785 and that, by rea
son thereof, the moneys received by the association and 
paid by it into the state treasury are reappropriated to the 
association. 

Your question is answered in the affirmative. 
FCS 

Bankruptcy-Banks and Banlcing-Taxatio~Where no 
objection is made in assessment proceedings to assessed 
valuation of bank stock and tax levied thereon is not paid 
but is returned delinquent to county treasurer and owner of 
such stock is thereafter adjudged bankrupt under federal 
bankruptcy act, county, having filed its claim for delinquent 
tax in bankruptcy court, should contend that claim must be 
allowed as preferred and that question of value of stock is 
not open to question, although bank, after tax became de
linquent, went into hands of receiver and stock in fact had 
no value. 

MR. J . C. DAVIS, 
District Attorney, 

Hayward, Wisconsin. 

February 25, 1927. 

From your inquiry it appears that in the year 1923 cer
tain personal property and income taxes, together with a 
bank stock tax on 320 shares of the capital stock of the 
First National Bank of Hayward (assessed at $35,340), the 
latter amounting to $1,433.60 and the total amounting to 
$1,480.13, were levied against one X of the city of Hay
ward, none of which were paid, and the total amount of 
such taxes was r eturned as delinquent to the county treas
urer by the city treasurer March, 1924; that on March 8, 
1924, the said bank went into the hands of a receiver for 
liquidation, and that as a r esult of the investigation of the 
affairs of the bank it appears that the stock owned by it and 
assessed as above stated for the year 1923 was in fact of no 
value, but that X made no appearance before the board of 
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review relative to the value of the stock, and that t he stock 
stood assessed for that year, as it had for many years past, 
at approximately the same value which the assessing offi
cer s believed to be the true value at the time of the assess
ment; that in May, 1924 X was adjudged a bankrupt by the 
United States district court sitting in bankruptcy in invol
untary proceedings; that t he county treasurer duly filed a 
claim in the bankruptcy proceedings for the county for the 
amount of the delinquent taxes against X, including the tax 
on the assessment against him by reason of his ownership 
of the bank stock, and legal interest and charges thereon; 
that a question has arisen as to whether this claim should 
be allowed as a preferred claim, and whether, as far as the 
tax on the bank stock is concerned, it is valid. 

I quote your specific questions based on the foregoing 
statement of facts as follows: 

" l. Is a claim of the county treasurer in the bankruptcy 
court against X valid as far as the tax on the bank stock is 
concerned? 

"2. Is the tax on the bank stock a personal claim against 
the owner of the stock and of such a nature that it can be 
collected as other personal property taxes are collected in 
addition to being a lien on the bank stock? 

"3. Should the county treasurer's claim be allowed as a 
pref erred claim as far as the bank stock is concerned? 

"4. If the claim is not allowed as a preferred claim 
should the claim, as far as the bank stock is concerned, be 
allowed as a general claim? 

"5. Is the question of the real value of the bank stock a 
proper matter of inquiry in the bankruptcy court?" 

It is my opinion that questions 1, 2 and 3 should each be 
answered in the affirmative, which eliminates question 4 
from considerat ion, and that question 5 should be answered 
in the negative, and that you should make the contention 
in the bankruptcy court on any objection to the county's 
claim accordingly. 

No objection to the assessed valuation of the bank stock 
having been made by anyone in the assessment proceedings, 
the affirmative answer to the first question under the facts 
stated, I believe, is compelled by the provisions of subsec. 
(1), sec. 70.31 and subsec. (6), sec. 70.47, Stats. (and in 
expressing this opinion I · am mindful of what is said in 
State ex rel. Second Ward Savings Bank v . Leuch, 155 Wis. 
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493, 497, and Krembs v. Merrill, 183 Wis. 241, 244-245, anu 
to t he second question by the provisions of secs. 7 4.10 and 
74.12, Stats, which make plain, I think, that the method of 
collecting bank stock taxes provided by sec. 70.38 is not ex
clusive, because ch. 74, Stats., applies generally to the col
lection of all taxes, even including income taxes. X Op. 
Atty. Gen. 678. The affirmative answer to the third ques
tion is required by the provisions of t he United States 
bankruptcy act itself (sec. 64 a, 30 Stats. at Large 563), 
which provides: 

"The court shall order the trustee to pay all taxes legally 
due and owing by the bankrupt to the United States, State, 
county, district, or municipality in advance of the payment 
of dividends to creditors, * * ,:,,, 
and although this section further provides that in case a 
question arises as to the amount or legality of any such tax, 
the same shall be heard and determined by the court, t he 
question of whether the assessment was legal As it relates 
to the valuation of the stock seems clearly to be one to be 
determined by the taxing laws of the state; and assuming 
that the assessment was made in accordance with the state 
law and has become a finality under that law, as appears to 
be the case from the statement of facts, t he assessed value 
of the stock is not open to attack in the bankruptcy court, 
which is t he r eason for the negative answer to the 5th ques
tion. 
FEB 

Education--Vocat-ional Education--Board of industrial 
education in city maintaining vocational schools has ex
clusive control of site acquired by city for vocational school 
building, and may, ·without permission of city council, clear 
such site by sale and removal of buildings thereon which 
must necessarily be removed for erection of new building, 

, and city t r easurer may not lawfully r efuse to pay money 
out of available building fund because of such action. 

GEO. P . HAMBRECHT, Director, 
Board of Vocational Education. 

F ebruary 25, 1927. 

You state that the board of industrial education of Green 
Bay has acquired and is in control ·of a site for a new voca-
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t ional school building upon which site are three houses ; 
that such board desires to clear the site and proceed to build 
as much of the new building as t he funds ava ilable will per
mit, which now aggregate $40,000 ; t hat the board has asked 
permission of the city council to sell the houses ref erred 
to but that the council seems r eluctant to grant such per
mission, and you ask ·whether it is proper for the board to 
arrange to have the houses torn down without the council's 
permission and whether the city treasurer could lawfully 
refuse to pay money out of the available building fund if 
the board proceeded as indicated. 

I am of the opinion that the board of industrial education 
in question has t he power to proceed with t he construction 
of a building on the site provided for that purpose with the 
funds under its control, and that, if t he construct ion of the 
building necessarily involves the disposal and removal of 
t he houses now on the site, it has power to dispose of such 
houses and cause the removal without permission of the 
city council, and the city t reasurer would not because of 
such action be justified in refusing to pay money out of t he 
building fund under the control of the board when proper ly 
drawn against . 

Subsec. (7), sec. 41.15, Stats., confer s power upon the 
board of industrial educat ion to purchase gr ounds and to 
er ect , improve or enlarge buildings for t he use of the voca
tional school, and subsec. (10) of the same section provides 
that such board shall have exclusive charge and control 
over all proper ty, r eal and personal, acquired by the city 
for the use of the schools under the supervision of the 
board. These powers are broad and clearly include t he 
power to cause t he removal of any buildings necessary to 
clear the site acquired by the city for the erect ion of a 
building for the schools under the supervision of the board, 
and its powers in this regard are exclusive of any control 
by the city council. X Op. Atty. Gen. 942. 
FEB 
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Public Officers-Supervisor-If supervisor elected in 
ward of city removes to another ward during his term of 
office, his office becomes vacant without any resignation. 

HAROLD C. SMITH, 
District Attorney, 

Fort Atkinson, Wisconsin. 

February 25, 1927. 

You ask to be advised whether if a supervisor elected as 
such in a ward of a city moves into another ward of the 
same city he may continue to act as such supervisor until 
the expiration of his term or must he resign. 

You are advised that he would not have to resign for, 
under the provisions of sec. 17 .03, his office as supervisor 
would be vacated by his removal to such other ward. 
TLM 

Bridges ancl Highways-County board may assess not 
to exceed fifty per cent of county's share of cost of improve
ment of state trunk highways against towns, villages and 
cities in which such improvements may lie, limited as to 
towns to $1000 per mile. 

GEORGE S. GEFFS, 

District Attorney, 
Janesville, Wisconsin. 

February 26, 1927. 

I have before me your request for an opm10n relative 
to the power of a town to vote money to be expended under 
the direction of the county highway committee in perma
nently improving by surfacing with concrete a state trunk 
highway within the boundaries of the town, and in that 
letter you say: 

"* * * The practice in this county has been to assess each 
town $1000 for each mile of cement highway built by the 
county in that town, and the power to make such an assess
ment having been abrogated, except in the case of bond is
sues, the question is whether a town may donate a sum 
equal to the former assessments where it would be assessed 
under the statute, which was repealed in 1925." 

Let me suggest that you are in error in your understand
ing that the county board has no power to assess a portion 
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of the county's shar e of the cost of improving state t runk 
highways back to the municipality. The power was noi 
abrogated in 1925, and is to be found in subsec. (7), sec. 
84.03, Stats. A similar provision with reference to the 
cost of construction of other highways was repealed, but 
t he county board still has the power to assess not to exceed 
50 per cent of the county's share of the cost of improving 
state trunk highways as a special benefit against the towns, 
villages and cities in which the improvements may lie, 
limited, however, to $1000 per mile of road construction. 

I think the foregoing eliminates frolll your request the 
question of t he power of towns in the matter :md will en
able you to properly advise the county board. 
F EB 

Cou1·ts-Public Officers-Court comm1ss1oner not · en
t itled to three dollar fee upon appearance by defendant who 
waives preliminary examination and is bound over to cir
cuit court for trial. 

VICTOR W. NEHS, 

District A ttorney, 
Neillsville, Wisconsin. 

February 26, 1927. 

In your request of February 7 for an opinion you state 
t hat before the date set for preliminary hearing the de
fendant and his counsel and the district attorney by consent 
appear before A (a court commissioner) and the defend
ant waives preliminary examination and is bound over 
to cir cuit court for trial. No testimony is taken nor 
a r e there any witnesses examined. The court commissioner 
makes a char ge of three dollars for one day's attendance 
in addition to other charges authorized by statute. 

Your question is whether t his charge of t hree dollars 
($3.00) is permissible under sec. 252.17, Stats., with par
t icular reference to the following paragraph in said sec
tion: 

"Every day's attendance upon the taking of testimony 
or examination of witnesses in any matter or proceeding 
whatever, whether acting as a referee or otherwise, three 
dollars, and also twelve cents per folio for all testimony so 
taken." 

! 
\ 
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Sec. 252.17 prescribes fees of court commissioners. No 
other section covers t he subject of fees. There are approxi
mately thirty-three stipu lations of specific fees for specific 
purposes. None of these, in so many words, specify a foe 
for the court commissioner when the defendant appears 
before the commissioner and waives preliminary examina
tion and is bound over to the circuit cour t for trial. This 
section does p rovide, however, that the commissioner shall 
be entitled to t he following fee: 

"Every day's attendance upon the taking of testimony or 
examination of witnesses in any matter or proceeding what
ever, whether acting as a referee or otherwise, three dol
lars, and also twelve cents per folio for all testimony so 
taken." 

You state, however, that no testimony is taken nor are 
witnesses examined. 

Another provision of sec. 252.17 is : 

"Every attendance upon the hearing of any motion for 
an order which such officer is authorized to gr ant, fifty 
cents; and the like fee for attendance upon any motion for 
an official act to be done by such officer, when no fee is 
specially provided for such act." 

The latter part of this provision, "and the like fee for at
tendance upon any motion for an official act to be done by 
such officer, when no fee is specially provided for such act," 
seems to take care of ser vices by the commissioner not 
specifically men t ioned. 

The services rendered do not qualify under the provision 
to which you refer, which p rovides for a three dollar fee 
and such a charge of three dolla r s is, therefore, not permis
sible. 
FWK 

-::. Words and Phras"es-"Feeble-rninded"-Term "feeble-
minded" as used in statutes defined. 

February 28, 1927. 
BOARD OF CONTROL. 

You have asked us to furnish you with a collection of ju
dicial authorities on t he question as to who is a feeble-mind
ed person. You state that this term is used in the Wiscon
sin statutes but is not ther ein expr essly defined. 
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Feeble-minded means the same as imb~cile. When " used 
as an adjective, signifies characterized by feebleness ; hav
ing the mental faculties weakened or impaired; mentally 
impotent; weak, feeble, destitute of strength, impotent." 
32 c. J . 612. 

On the same page in this volume we find the. following: 

"33: Imbecility- a. In General. Imbecility is not a 
word of exact meaning, for the line that marks the bound
ary between capacity and imbecility is difficult to define. 
There is a state scarcely separable from idiocy in which the 
mind is capable of receiving some ideas, and of profiting to 
a cer tain extent by instruction. Owing, however , either to 
original defect, or to one proceeding from arrested develop
ment of the brain, the minds of such persons are not cap
able of being brought to a healthy standard of intellect, and 
this state is called "imbecility." Imbecility, therefore, is 
that feebleness of mind which, without entirely depriving 
the person of t he use of his reason, leaves only the faculty 
of conceiving the most common and ordinary ideas and such 
as relate almost always to physical wants and habits. The 
term has been used to denote different grades of mental 
weakness between the limits of absolute idiocy on the one 
hand and perfect capacity on the other. But the shades of 
difference between one species and another are almost im
perceptible, and the various grades of imbecility are not 
very closely considered by the courts. It is usually incident 
to extreme age, and is generally the result of a gradual de
cay of the mental faculties. Although imbecility is said to 
be idiocy in a minor degree; it is distinguished from idiocy, 
insanity, or lunacy." 

The authorities cited on the proposition there given are 
found in notes 21 to 42 inclusive on pages 612 and 613 of 
the said volume. 

It is a long story and it would be useless to give you a 
more definite answer to your question without having be
fore us a definite case where it is necessary to determine 
whether or not the person is feeble-minded or an imbecile. 
JEM 

. I 
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Physicians cind Su1·geons-Chiropractors-Public Health 
- Death Certificates-Chiropractor is not physician and 
has no right to sign death certificate. No criminal offense, 
however , descends. 

DR. ROBERT E. FLYNN, Secretary, 
Boa1·d of Meclical Exam:iners, 

La Crosse, Wisconsin. 

F ebruary 28, 1927. 

You have submitted t he following questions. 

"First : Has a chiropractor a right to sign a death certi
ficate? 

"Second : If he has not the right does the statute provide 
any penalty for his doing so?" 

As an explanat ion you say that your special investigator 
was called by the health authorities at Eau Claire in a case 
where a man had died suddenly and a chiropractor had 
signed the death certificate; that t he district attorney could 
find no penalty to be inflicted on the part of the chiroprac
tor. 

Under secs. 69.36 and 69.37, the death certificate is to be 
signed by a physician. The question then is: Is a chiro
practor a physician within contemplation of our statute? 
Sec. 370.01, Stats., subsec. (41), lays down the r ule in the 
construction of the statutes of this state which shall be ob
ser ved unless such construction would be inconsistent ,vith 
t he manifest intent of the legislature. It provides : 

"The words 'physician,' 'surgeon,' or 'osteopath' mean a 
person holding a license or certificate of registration from 
the state board of medical examiner s." 

A chiropractor is not licensed by the state board of medi
cal examiners and, therefore, is not a physician within con
templation of our statutes. Your first question must, there
fore, be answered in the negative. 

I find no penalty provided for a per son who signs the 
death cer t ificate as a chiropractor. I take it that he has not 
misr epresented himself to be a physician, but has signed it 
as a chiropractor. Such a death certificate is not in com
pliance with the statutes, but the chiropractor has not vio
lated any criminal law. 
JEM 
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Municipal Corporations-Street hnprovements-Taxa
tiori--Under provisions of sec. 62.21, subsec. (2), Stats., 
where special bonds ar e issued by municipality for 90% 
of special assessment, other 10% should be covered by spe
cial assessment certificates and collected under provisions 
of sec. 62.20 ; in case they are not paid they should be en
tered on tax roll in separate column and, if not collected 
by city, returned delinquent in separate column and sold 
separately from general tax, and separate tax certificate 
issued therefor ; when assessment is paid at any stage of 
such procedure, it shall be paid over to holder of improve
ment certificate. 

Held that provisions of sec. 62.16, subsec. (7), par. (c), 
Stats., do not have effect of changing that ru le of general 
charter law. 

FRANK B. KEEFE, 

District Attorney, 
Oshkosh, Wisconsin. 

February 28, 1927. 

You call attention to the provisions of sec. 62.21, subsec. 
(2), Stats., which authori zes municipalities to issue and sell 
or deliver to the contractor special improvement bonds to 
the amount of 90% of t he assessments levied to pay the cost 
of improvements and you ask: "When that is done who 
pays the other t en per cent to the contractor ?" 

You are advised t hat would be covered by the certificates 
issued under sec. 62.20 and placed upon the tax roll and col
lected as there provided. 

You then quote sec. 62.16, subsec. (7) , par. (c), and ask 
if that means that the county shall allow the city for delin
quent special improvement assessments just as real estate 
taxes are allowed. 

My answer is "No." They should be returned, allowed 
and credited as special assessments under t he scheme and 
plan of sec. 62.20, which is practically the same as the provi
sions of the special city charter of Superior were at the time 
of the decision of the case of State ex rel. Donnelly v. Hobe, 
106 Wis. 411, which the court held in that case r equired a 
separate entry of t he special assessment on the tax roll and 
a separate r eturn on the delinquent roll and a separate sale 
made and separate tax certificate issued so that the holder 
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of the improvement certificate or improvement bond could 
follow the assessments and require ils payment to him by 
whatever officer collected it. You will noti ce that action 
was brought by me against the county treasurer and in that 
case the assessment had been returned delinquent and col
lected by the county treasurer on sale. That action grew 
out of a custom in Superior of adding the special assessment 
to the general tax and returning it as one item in t he delin
quent roll. When the county treasurer collected it either 
by r edemption or sale he would give a memorandum to the 
certificate holder addressed to ihe city clerk advising that 
t he tax had been collected in the manner stated and the city 
would t hen pay the improvement certificate out of its gen
eral fund although it had not r eceived any part of the spe
cial assessment. 

In that way the city's funds were being depleted, and as 
city attorney I advised the treasurer to refuse payment and 
to send a certificate holder to me and I would commence an 
action against the county treasurer without charge to try 
to change that rul e and practice. I did not contend for as 
specific a rule of separate procedure as the supreme court 
found and in that case it was not in fact r eturned or sold 
separately but the total amount had been collected which 
included the amount of the special assessment and I con
tended that entitled the holder of the improvement certifi
cate to the amount so coller.ted on account of the special as
sessment. But Justice Marshall, who wrote the opinion in 
the Donnelly case, drew the provisions of t he special city 
charter of Superior relating to special assessments and in 
his opinion in t hat case he spelled out of the special city char
ter a very clear and specific procedure for a separate entry, 
a separate r eturn and a separate sale, which makes a very 
specific procedure and very clear ly fixes the right of the cer
tificate holder. After that decision all delinquent returns 
of special assessments and the sales t hereon were made in 
accordance with t he decision in the Donnelly case, notwith
standing the subsequent enactment of sec. 62.16, subsec. 
(7), par. (c) , and I t hink it should be so done in order to 
give effect to t he evident intent and plan of sec. 62.20 and 
the subdivisions t hereof, and especially of (3) ( c) of that 
section. 

7 
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I have a lways felt, thal whoever drew lhe acl creating par. 
(c) , of sec. 62.16. subsec. (7), must have done so without 
having his attent ion called to the decision in the Donnelly 
case, or possibly it was drawn for some city operating un
der a special city charter provision which specifically pro
vided for a return of the special assessment and general tax 
together and required the municipality to pay the cer tificate 
when it was so returned and this provision was intended to 
enable the municipality to reimburse itself out of the as
sessment then collected. But it is wholly unnecessary un
der the rule of the Donnelly case and the provisions of sec. 
62.20, subsec. (3), par. (c), which requires the amount of 
the assessment to be placed in the next tax roll and there
after the same proceedings to be had as in case of other 
taxes and all moneys collected by the cily treasurer and all 
moneys collected by the county treasurer and all certifi
cates issued by the county on the sale of the property for 
such tax to be delivered to the owner of such improvement 
cer tificate. If any effect is to be given to par. (c), sec. 
62.16, subsec. (7), which says the assessment shall be a 
lien on behalf of the municipality, it should simply be held 
to mean for t he purpose of enabling the municipality to p1·0-
tect and work out the lien under the procedure and plan of 
sec. 62.20. 
TLM 
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Constitutional Law-Municipal Corporations- Home 
Rule-City can divide force of its fire department as it sees 
fit after adoption of "charter ordinance." 

March 1, 1927. 
CHARLES A. BUDLONG. 

A ssemblyman. 
Sec. 62.13, subsec. (8), Stats., provides, among other 

things, that cities of the third class having a paid fire de
partment shall divide t he full paid force into two platoons, 
each of whom shall be on duty alternately. Marinette is a 
city of the third class and has t he double or two-platoon 
system. 

You ask whether the city can divide t he force of the fir e 
department as it sees fit under "the home rule amend
ment" or whether a bill will have to be introduced into the 
legislature. 

The material part of the amendment to sec. 3, art. XI, 
Wis Const., adopted November 4, 1924, r eads : 

"Cities and villages organized pursuant to state law 
* * * are hereby empowered, to determine their local 
affairs and government, subject only to this constitution 
and to such enactments of t he legislature of statewide con
cern as shall with uniformity affect every city or every 
village. The method of such determinat ion shall be pre
scribed by the legislature." · 

The 1925 session of t he legislature prescribed the method 
of such determination by cit ies and villages as found in 
sec. 66.001. 

The first question to be asked is whether the enactment 
of the two-platoon system is such an enactment of state
wide concern as shall with uniformity affect every city 
or every village. On July 20, 1926 the supr eme court, in 
State ex rel. Ekeni v. City of Milwaukee, 209 N . W. 860, 
held that the term "local affairs" in the constitution, art XI, 
sec. 3, empowering cities to determine their local affairs, 
should be liberally construed, looking toward virility rather 
t han impotency. In accordance with that opinion it must 
be held that the question r elative to the division in t he force 
of the fire department is a question dealing with a local 
matter and not one of statewide concern. 
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The second question is whether the city of Marinette has 
adopted the so-called "charter ordinance" or "home rule 
ordinance" which enables cities and villages to determine 
their government accor ding t o "the home rule amend
ment." 

My answer to your question must be made cont ingent 
upon facts in the case which have not been submitted. If 
the city of Marinette has adopted "the charter ordinance," 
it can proceed to divide the for ce of the fire department 
r egardless of the r estrictions in the statutes previous t o 
the adopt ion of the amendment to sec. 3, art. XI, Wis. 
Const. 
FWK 

lnsU1·ance-Town mut ual fire insurance company need 
not pay loss t o policy holder wher e, at t ime of loss, latter 
was in default and has neglect ed or r efused to pay assess
ment at expiration of thirty days from t ime specified in 
noti ce of assessment sent to him. 

Payment of delinquent assessment after loss does not 
alter s ituation. 

It is not necessary that policy holder r eceive notice of 
assessment; it is sufficient if secretary of company mail 
notice in proper for m, duly stamped and pr operly ad
dressed. 

March 1, 1927. 
M. A. FREEDY, 

Commissioner of Insurance. 
In your let ter of F ebruary 23 you state : A certain 

town mut ual insurance company organized under ch. 202, 
Stats., in the fall of 1925 levied an assessment against its 
policy holder s to pay a loss. One policy holder, herein
after called A,. did not pay his assessment. On March 
3, 1926 A suffer ed a loss by fire. On April 20, 1926 A 
tender ed a check to the company in payment for the de
linquent assessment above r eferred to, which check the 
company accepted and cashed. At no t ime was A noti
fied that hi s policy was canceled or suspended on account 
of the nonpayment of the assessment . Although at the 
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annual meeting of the member s of the company, t he policy 
holders voted to pay A's loss, the officer s have r efused to 
make payment. 

Section 16 of the by-laws of the company provides : 

"Whenever an assessment shall have been made upon t he 
under taken [undertaking] , and the sum determined upon 
which each person shall pay, if such shall not be paid agree
able to notice, the director s may at their option annul 
such policy, and a policy shall never be issued to said per
son from t he company until the arrearages with inter est 
shall have been paid." 

You ask whether t he above ment ioned company may r e
fuse to pay A's loss, he not having received t he notice of 
assessment and his policy not having been canceled by the 
company for nonpayment of t he assessment befor e his 
loss occurred. 

At the outset it should be stated that t he answer to your 
question does not depend upon the above quoted by-law, 
but upon cer tain pr ovisions of the statutes. 

Sec. 202.11, Stats., r elates to assessments by town mu
t uals in case of loss. Subsec. (1) provides in part : 

"* * * When any assessment shall have been complet
ed the secretary sha11 immediately inser t a notice in one or 
mor e newspapers printed in the county or counties where 
such a cor poration is doing business, sta ting ther ein t he 
t ime when such assessment was levied and the time· when 
the same becomes due. Such notice together with the 
proof of the publication thereof shall be conclusive evi
dence of notice of such asses'.:ment to every member of t he 
cor poration. The secr etary shall also notify every such 
member by letter or postal card sent to his usual post-office 
address, of t he amount of such loss, or assessment, and t he 
s um due from him as his share ther eof , and t he time when 
a nd to whom payment thereof is to be made, which time 
shall not be less than thirty nor mor e t han sixty days from 
the date of such notice. * * *" (Italics ours.) 

Subsec. (3) provides : 

"Every member who shall neglect or refuse to pay such 
assessment at t he time specified in the notice sent to hfrn, 
shall pay to such cor poration a fine of two per cent of the 
amount of such assessment for each week or par t ther eof 
during which the same shall r emain unpaid, and no pay
ment shall be made by any company upon the policy, of 
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any member, hereafter written, who shall sustain a loss, 
if such member, at the time of such loss, shall be in de
fau lt and shall haYe neglected or r efused to pay such as
sessment at the expiration of thirty days from the time 
specified in said notice sent to him." (Italics ours.) 

That part of subsec. (3) which provides that no pay
ment shall be made by any company, etc., was added by 
ch. 457, Laws 1907, which took effect July 1, 1907. In 
the following discussion I am assuming that the policy of 
the member upon which the loss in question was sustained 
was "her eafter written," that is, was written after July 1, 
1907, the date when the pr ovision created by said ch. 457 
took effect. 

The answer to your question involves consideration of 
several questions. The first question is as to the oper ation 
and effect of the pr ovision which provides that no pay
ment shall be made by any company under the conditions 
t herein prescribed. The second question is whether the 
payment of his delinquent assessment by A after he sus
tained a loss and the acceptance of the same by the com
pany has any effect upon the case . There is authority in 
our state on both questions. 

In Stutzman v . Cicero Mutual Fire Insurance Company, 
150 Wis. 254, our state supreme court held: 

"A provision in the by-laws of a mutual fire insurance 
company that no person shall receive any benefit or advan
tage from the company under and by virtue of a policy 
until all assessments are fully paid, is a valid condition, is 
self-executing, and requires no affirmative action on t he 
par t of the company to make it effective. 

"* * * 
"Where a loss occurs during the suspension of the policy 

by reason of nonpayment of an assessment, subsequent 
payment or tender thereof cannot relate back so as to re
move the suspension and default." 

Even a demand by the insurer for the payment of an 
assessment in default is not a waiver of the policy. Stutz-
111,MI, v . Cicero Mutual Fire Insurance Comp(Jf)1,y, 150 Wis. 
254, 258. 

In its opinion, the court said, pp. 257-258: 

"Obviously the provision for suspension du ring default 
is put in policies to insur e prompt payment of assessments. 
If the respondent cou ld remain in default, make no pay-
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ment until a loss had occurred and then pay his assess
ment and r ecover the loss, t her e would be lit tle inducement 
to pay assessments." 

I think that r easoning of the court in discussing the by
law considered in t he cited case ir equally applicable to the 
stat utory provision in question. 

It is my opinion, ther efore, that t he answer to t he first 
question is t hat if at the time of his loss A was in default 
and had neglected or refused to pay the assessment in 
question at the expirat ion of t hirty days from the t ime 
specified in the notice sent to him, t hen the company may 
r efuse to pay his loss ; indeed, the statute commands the 
company not to pay. It is my opinion that the answer to 
the second question is that A's payment of t he delinquent 
assessment af ter his loss and acceptance of the same by the 
company has no effect upon the sit uation. 

It will be noted, however, that in order for the non
payment provision to apply against a member, in addition 
to his not paying an assessment there must have been a 
"notice sent to him." I think it plain that t he "notice" so 
referred to in subsec. (3) does not mean the published 
notice vrovided for in subsec. ( 1), but the not ice by t he 
secretary to every member by letter or postal card sent to 
his usual post-office address, also provided in subsec. (1). 
Whether such a not ice was sent in the instant case is a 
question of fact upon which I cannot pass. 

You stated that the notice of assessment was not r e
ceived by A . The third question, ther efor e, is whether, 
in order to bring into operation the nonpayment provision 
against A , it was necessary for him to r eceive the notice. 
Subsec. (1) ~rovides that t he secr etary "shall a1so notify 
every such member by letter or postal card sent to hi s 
usual post-office address, of the amoun t of such loss, or 
assessment, and the sum due from him as his share there
of, and the t ime when and to whom payment ther eof is to 
be made." Subsec. (3) r efers to a "notice sent to him." 
The following cases ar e in point : 

In Iowa, under a stat ute providing that written notice of 
t he mat urity of a premium note may be served by registered 
letter addressed to the insured and no policy of insurance 
shall be suspended for nonpayment of the amount unt il 
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thirty days aft er such notice has been ser ved, it has been 
held t hat the ser vice is complete when t he r egister ed let
ter is mailed and not when it is r eceived by t he addressee. 
McKenna v . State Insurance Cornpany, 73 Ia. 453, 35 N.W. 
519; R oss v. Hawkeye Insurance Com.pany, 83 Ia, 585, 50 
N. W. 47. 

By a New York stat ute it is provided t hat no policy of 
an insurance company is declared forfeited or lapsed by 
r eason of nonpayment of any premium when du e, unless a 
wri tten or printed notice, stating the amount of premium 
due on such policy, the place where it is t o be paid and the 
per son to whom same is payable, sha11 be duly addressed 
and mailed to t he one whose life is insured. Under such 
statute, t he fact that the notice is not received by the in
sur ed is immater ial. McConnell v . P1·ovident Savings Life 
A .<:surance Society, 34 C.C.A. 663, 92 Fed. 769. 

The deposit in t he post-office of t he notice duly stamped 
and properly addressed will, by virt ue of the New York 
statute, operate as full notice to t he insured of its con
tents, whether he ever r eceived it or not. New York Li f e 
Insurance Cornpany v . Scott, 23 Tex. Civ. App. 541, 57 S. 
W. 677. See also Wolfonl v . National Life Insurance 
Cornpany, 114 Kan. 411, 219 Pac. 263, 32 A. L. R. 1248 and 
note in 7 L. R. A. (N. S.) 253. 

In view of the rule laid down by the cited c~ses, which 
consider ed statutes substantially similar to the one in ques
tion, I am of the opinion that the answer to t he third ques
tion is in the negat ive and that the r equirements of the in
stant statute wer e met if and when the secr etar y mailed, 
in proper form, a notice of the assessment duly stamped 
and proper ly addressed. 
FCS 
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Charitable ancl Penal Institiitions-Incligent, Insane, 
etc.-Neither trustees of county poor £arm nor chairmen 
of various towns in county have right to send any poor per
son to poor farm wit hout commitment by court. 

E. L . KENNEDY, 

District Attorney, 
Rhinelander , Wisconsin. 

March 1, 1927. 

You inquire whether the trustees of a county poor farm 
have any ,vay under the law that they can r egulate admit
t ance to the county farm. You state that t he various 
town chairman, together with other persons, send poor 
people to your county poor farm, and as a result it is filled 
to capacity. What you would like to know is, whether the 
board of trustees have power to r egulate this condit ion, 
and what proceeding is necessary to compel the various 
town chairmen and others to submit t heir cases to the 
t rustees. 

Commitments to the poor farm must be made by a court 
of r ecord under sec. 49.07, Stats. Neither t~e trustees of 
the institution nor the chairmen of the towns have any 
ri ght to send any poor person to the poor farm without 
such commitment . See V Op. Atty. Gen. 300. 
JEM 

Criminal Law-Extradition-Person guilty of contempt 
of court for disobeying order r equiring him to pay alimony 
has not committed crime for which he may be extradited. 

J. A. LONSDORF, 

District Attorney, 
Appleton, Wisconsin. 

March 1, 1927. 

You state that one Mr. X is a defendant in a divorce 
case; that there are no children of th is marriage, and that 
the decree entered provides for certain monthly payments 
of alimony from X lo his former wife; that he has de
faulted in the payment of t he alimony, and upon the 
former wife's petition an order was enter ed finding him 
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guilty of contempt of court, and X then left the stale of 
Wisconsin and is now, you believe, in Illinois. You in
quire whether he could be extradited as a defendant who 
is guilty of contempt of court. 

Under sec. 5278, the United States Rev. Stats., fugitives 
from justice may be extradited when they are charged in 
the demanding state with having committed "treason, fel
ony, or other crime." We are confronted with the ques-
tion whether a per son guilty of contempt of court for hav
ing violated an order requiring him to pay al imony is 
guilty of a crime within contemplation of said federal 
statute. 

Sec. 256.03, Wis. Stats., enumerates the acts that may 
be punished as criminal contempts. Said section contains 
the following: 

"Every court of record shall have power to punish, as 
for a criminal contempt, persons guilty of either of the 
following acts and no other: 

"* * * 
"(3) Wilful disobedience of any process or order law

fully issued or made by it. 
"* * " 
Sec. 256.04 provides for summarily punishing t he guilty 

party. 
Sec. 256.06 reads thus: 

"Punishment for contempt may be by fine or by im
prisonment in the jail of the county ·wher e the court may 
be sitt ing, or both, in the discretion of the court; but t he 
fine shall in no case exceed the sum of two hundred and 
fifty dollars nor the imprisonment thirty days; and when 
any person shall be committed to prison for t he nonpay
ment of any such fine he shall be discharged at t he expi
ration of thirty days." 

Sec. 256.07 provides : 

"Persons punished for a contempt under the preceding 
provisions, shall, notwithstanding, be liable to indictment 
or info rmation for such offense; but the court before 
which a conviction shall be had on such indictment or in
formation shall, in forming its sentence, take into con
sideration the punishment before inflicted. Nothing con
tained in the pr eceding sectio11s of this chapter shall be 
construed to extend to proceedings against parties or of-
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ficers as for a n.v contempt for the purpose of enfor cing 
any civil right or r emedy." 

This last section authorizes t he criminal prosecution of 
a person who is guilty of a criminal contempt in addition 
to the summar y punishment which the court may inflict 
upon him under sec. 256.04, but you will note t hat it ex
pressly exempts parties or officers who are guilty of any 
contempt caused in a proceeding to enforce any civil right 
or r emedy. The order to pay alimony is given to enfor ce a 
civil right. 

Under these provisions I am constrained to come to t he 
conclusion that under ouT statute a contempt of court for 
violating the order r equir ing t he payment of alimony is not 
a cr iminal offense for which the guilty party may be ex
t radited. State ex r el. Rodd v . Verage, 177 Wis. 295, 187 
N. W. 830. 
JEM 

A utomobiles-Fish and Gatne-Confiscatior1r-Automo
bile used for transporting fish illegally ca ught may be for
feited in civil action brought under provisions of sec. 
288.03 in any county wher e such automobile was being so 
used; such act ion is not dependent upon conviction of il
legally catching, taking or transporting fish, and, being 
civil action, is governed by laws and r ules of civil actions ; 
in case of a utomobile held under conditional purchase 
money contract, both purchaser and seller should be joined 
in such action. 

March 2, 1927. 
CONSERVATION COMMISSION. 

You state that on November 2, 1926, one Carl J. Larson 
of the town of Harrison, Calumet county, illegally t rans
ported fish, contrary to the statutes, in Dodge county in 
an automobile which he held under a conditional sales con
tract from the Wolter Motor Com pany of Outagamie 
county. Thereafter complaint was made and warrant 
issued in Calumet county charging Larson with illegal 
transpor tation. Thereafter on December 29, Larson re
leased all his right and t itle in the car to t he motor com-
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pany. The conservation commission then had the action 
against Larson dismissed but held the car to commence 
action for forfeiture. You state that t he fish were caught 
in Lake Winnebago but were loaded into the car in Calumet 
county. You now ask: 

1. Can a forfeiture action be now instituted against 
Larson or the motor company for the forfeiture of t he car 
for illegal transportation of fish? 

2. In what county would such action be brought? 
3. Should the motor company and Larson be joined as 

defendants, and if so, where? 
4. Can the car be forfeited in action with conviction of 

Larson? 
You are advised that under the provisions of sec. 29.05, 

subsec. ( 6), Stats., all deputies are required to seize and 
confiscate in the name of the state all game caught, killed, 
taken or had in possession or t r an~ported in violation of 
that chapter, and subsec. (7) r equires them to seize and 
hold subject to t he order of the court or judge located in 
the county in which the alleged offense was committed, any 
apparatus, appliances or any vehicle or device declared by 
any provisions of this chapter to be a public nuisance or 
which they shall have r eason to believe is being used in 
violation of this chapter, and, if it is proved t hat the same 
is or has been within six months used in violation of this 
chapter, the same shall ·be confiscated if the court shall so 
direct in its order for judgment. 

It will be noticed that confiscation provision is not de
pendent or conditional upon conviction and sentence of the 
person and the forfeiture may be based as well upon trans
portation in violation of the law as upon catching or taking 
in violation of the law, so that I think a person might be 
successfully prosecuted for fishing or taking fish in one 
county and the fish and automobile confiscated in ·another 
county where they were being transported in violation of 
the statute against transporting the same. 

I think an action could be brought under t he provisions 
of sec. 288.03 in any county where the automobile was used 
in transporting such fish in violation of the statut e. The 
proof, of course, would have to show that the fish was 

/ 
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being transpor ted in the automobi le in ihe county where 
such action was brought so as lo give i he cou rt jurisdic
tion of the subject matter of t he action. 

I think such an action should be brought against both 
Larson and the motor company and I do not think such 
forfeiture action is dependent upon any criminal action or 
a conviction in a criminal action against Larson. Such an 
action would be a civil action and governed by t he rules of 
evidence in civil actions. 
TLM 

Public Of/icers-Count11 Board--Depu.ty County Treas
urer-Under r esolution passed by county board present de
puty county treasurer cannot draw salary of former deputy 
county treasurer. She is new deputy and under resolution 
can receive only $75 per month. 

LEE CRANSTON, 
Assistant District Attorney, 

Green Bay, Wisconsin. 

March 2, 1927. 

You state that Mrs. Gary worked for t he county for 
many years as deputy county clerk; that last fall she re
signed her position as deputy county clerk to run in the 
election for the office of county clerk but was defeated ; 
that about January l, 1927, the deputy county t reasurer, 
Miss Hansen, r esigned her position and Mrs. Gary was 
appointed by the county treasurer as deputy county t r eas
urer to succeed Miss Hansen. 

You submit some resolutions and you inquire whether 
under the r esolutions Mrs. Gary is a new county employe 
entit led to only $75.00 per month until action by the 
coun ty board or whether she is entitled to receive $100.00 
per month, which ihe former deputy county treasurer was 
receiving. The material part of your r esolution reads 
thus: 

"THEREFORE BE IT RESOLVED, that commencing Decem
ber 1st, 1925, the offices her einafter mentioned shall r e
ceive t he sums mentioned opposite the name of each of said 
r espective deputy, clerk, stenographer or other employe, 
to wit: 
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"Register in probate, Chas. M. Slecno, $175.00 per 
month. 

"County courl repor ter, Lill ian Ha nsen, $85.00 per 
month. 

"Depu ty county clerk, Bess Hall Gary, $110.00 per 
month. 

"Deputy county tr easurer , Erna M. Hansen, $100.00 per 
month. 

* * * 
" BE IT FURTHER RESOLVED, That any new deputy, clerk 

or stenographer employed by t he county shall receive t he 
sum of $75.00 per month, unless changed by other action 
of the Board." 

The r esolution gives the specific amount of salary for 
each specific deputy, not only naming the deputy but also 
the posit ion which the deputy holds. 

I am of the opinion t hat only t he per son named can re
ceive t he salary given in the r esolution. Mrs. Gar y is not 
named as deputy county t r easurer and therefore t he $100 
which was provided for deputy counly treasurer E rna M. 
Hansen cannot apply to her. I am of the opinion that she 
is a new deputy within contemplation of t he last sentence 
of the resolution, and that she can receive only $75 per 
month. This may seem like an inj ustice to the very ef
ficient deputy county treasurer, Mrs. Gary, but t he county 
board is not bound by this resolution during the present 
term of the county officer s. Under subsec. (3), sec. 59.15 
the county board may change the salary of the deputy at 
any time. 
JEM 
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Public Officers-Adjutant General-Members of gov
ernor's staff are members of national guard. Under na
tional defense act present adjutant general had requisite 
qualifications for national guard officer at time of his ap
pointment as adjutant general, and under laws of Wiscon
sin possessed requisite qualifications for appointment as 
adjutant general on date of his appointment. 

Since present adjutant general was in all respects le
gally appointed to and qualified to hold his office he is de 
jure officer. 

HONORABLE FRED R. ZIMMERMAN, 

Governor. 

March 2, 1927. 

The first question asked in your recent communication 
is as follows: 

"(1) What was the military status, if any, of Ralph M. 
Immel in the national guard of the state of Wisconsin at 
the date of his appointment as adjutant general of said 
state?" 

This, of courne, is a question of fact. The adjutant 
general's office, at your request, furnished me with all 
available records concerning the military status of Ralph 
M. Immel in the national guard at the date of his appoint
ment as adjutant general. From such records it appears 
that: 

On November 27th, 1917 he was called to active duty as 
second lieutenant, infantry United States army. 

On January 11th, 1919 he was recommended for promo
tion to the grade of first lieutenant by the director of the 
infantry weapons school in France. 

On July 20th, 1919 he had served over seas with the one 
hundred and first infantry one and one-half years. 

On July 28th, 1919 he was honorably discharged from 
the United States service as second lieutenant of infantry. 

On the 2nd of April, 1921 he was commissioned colonel 
and aide-de-camp of the Wisconsin national guard by the 
governor (which means, in military parlance, an officer 
attached to a sovereign to aid him-in this case, the gover
nor). 
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On October 1st, 1922 he was assigned as military secre
tary to the commander-in-chief. 

On June 1st, 1923 he was appointed adjutant gener al 
with the rank of brigadier general of the Wisconsin 
national guard. 

In t he World War he engaged in battles near the Marne 
and other places. 

The r oster of the commissioned officers of the Wisconsin 
national guard, dated July 1st, 1922, lists the name of 
Ralph M. Immel on page four (4) as military secretary 
to the commander-in-chief. 

The roster of the commissioned officer s of t he Wisconsin 
national guard dated July, 1923 lists t he name of Ralph 
M. Immel as adj utant general. 

From the foregoing facts, it is manifest that Ralph M. 
Immel's military status at the time of his appointment as 
t he adj utant general of this state was that of colonel, 
aide-de-camp, and military secretary to the commander
in-chief of the Wisconsin national guard. 

Your second question is: 

"(2) Under the laws of the state of Wisconsin, the na
tional defense act and the national guard regulations, does 
i t appear of record that Ralph M. Immel possessed the re
quisite qualifications for appointment as the adjutant gen
eral of the state of Wisconsin on the date of his said ap
pointment?" 

Sec. 21.18, Wis. Stats., provides : 

"Military staff of govemor. (1) The military staff of 
the governor shall be appointed by him and shall consist of 
the adj utant general with the rank of brigadier general, 
adjutant general, one rhief surgeon, one inspector of small 
arms practice and five aides-de-camp. each with a rank of 
colonel, two quar termasters, each with the r ank of major, 
Lwo quartermasters, each with the rank of captain, and 
such other officers as he may require. 

(2) No person shall be appointed on t he governor's staff 
who has not had previous military experience. 

(3) All departmental staff officers of the Wisconsin na
tional guard, heretofore or hereafter appointed, shall hold 
Lheir positions unLil Lhey shall have r eached the age of six
ty-four years, unless retired prior to that time by reason of 
resignation, disability or for cause to be determined by 
a court-martial legally convened for that purpose. Vacan-
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cies among said officers shall be filled by appointment from 
the officers of the Wisconsin national guard. " (Italics 
ours.) 

Section 21.48, subsec. (3) , Stats., which concerns "offi
cers' pay," provides : 

"The governor may, by order s, duplicates of which shall 
be filed with the secretar y of state, fix the pay of any mem
ber of his staff, 01· other rnembers of t he national guard for 
any special ser vice under orders." (Italics ours.) 

In view of this sit uation, the conclusion is inevitable t hat 
t he members of the governor's staff are member s of t he na
tional guard. 

Mr. Immel then was an officer of the national guard at 
the t ime of his appointment as the adj utant general. Since 
he faced the fires of hell at the Marne he cer tainly had mili
tary experience. 

Under the laws of t he state of Wisconsin, ther efor e, it 
appears of r ecord that Ralph M. Immel possessed the r e
quisite qualifications for appointment as the adjutant gen
eral of t he state of Wisconsin on the date of his said ap
pointment. 

It is immaterial whether lVIr. Immel passed the r equisite 
qualifications under t he national defense act. In t imes 
of peace, and we were at peace during the t ime he was ap
pointed adjutant general, the national guard is a state mili
tar y organization, separate and distinct from the army of 
the Uni ted States. 

See sec. 1 of the national defense act, 41 Stats. a t Large 
759; State v . Industrial Comrn:ission, 186 Wis. 1. 

This was the intent of the founder s of t he government 
and the framers of t he constitution. 

Sec. 8, art . I , federal constitution gives cer tain powers to 
congress. One of the powers is to pr ovide for calling forth 
t he mi litia to execute the laws of the union, suppress in
surrections and r epel invasions. Subd. (15 ) . 

Another of t he powers pertinent her e is : 
"To pr ovide * * * for govern ing such part of them 

[the militia] as may be employed in the service of the 
United States, r eser ving to the states, r espectively, the ap
pointment of the officers, ,:, * *" Subd. (16). 

Art. V, sec. 4, Wis. Const., says : 
8 
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"The governor shall be commander in chief of t he mili
tary and naval forces of the state. He shall have power to 
convene the legislature * ,:, '•' in case of invasion. 
* * * " 

The legislature shall determine what persons constitute 
the militia of t he state. Art. I V, sec. 9, Wis. Const. 

The pr esident is commander in chief of t he army and 
navy of the United States but he is not commander in chief 
of t he militia unless called into the actual service of the 
United States. Art. II, sec. 2, f ederal constit ut ion. 

In an opinion written by J ustice Doerfler of our supreme 
court on February 10th, 1925 it was pointed out t hat t he 
failure or r efusal of the war department t o federally rec
ognize the entir e guard of the state would in no way elimi
nate or wipe out the guard or work a discharge of its offi
cer s. State v. I ndustrial Commission, 186 Wis. 1. 

It should be st ated, however, that under t he national de
fense act, Mr. Immel also had the r equisite quali fications 
for a national guard officer at the t ime of his appointment 
as adjutant general under the national defense act:-

He was an officer of the national guard ; 
He was a former officer of t he army; 
He was an enlisted man who had r eceived an honor

able discharge. 
National defense act, sec. 74, 41 Stats. at Large 781. 

The adj utant general of the District of Columbia and the 
territories only shall be appointed by the president. Sec. 
66, national defense act , 39 Stats. at L. 199. 

The fact that Immel r eceived federal recognition on the 
22d of January, 1924 is conclusive proof that he met the 
feder al requirements. See par . 145, national guard r egu
lations 1926. 

Your third question is : 

(3) Is Ralph M. Immel a de jure or de fcwto officer as ad
jutant general of the st ate of Wisconsin ? 

A short definition of an officer de fac to is one who has the 
r eputation of being the officer he assumes to be, and yet is 
not a good officer in point of law, 22 R. C. L., sec. 306, page 
588. 
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Since Ralph M. l mmel was in al l rcs pe<..:~ legally appoint
ed to and qualified to hold his office as the adjutant general 
of the state of Wisconsin, he is a de .fur e officer. 
JWR 

Insurance-Verbal cancellation of policy where stipula
tion says that cancellation must be in writing is void. 

Member of mutual company is entitled to his share of 
earnings as declared in dividends prior to time of cancel
lation. 

March 3, 1927. 
COMPENSATION INSURANCE BOARD. 

You have submitted to this department two questions 
concerning the Bell Lumber Company. The first question 
relates to the legality of verbal cancellation of a policy. 

You submit that the Bell Lumber Company for a num
ber of years has carried liability insurance with the Em
ployers Mutual Liability Insurance Company of Wausau on 
all of their operations in Michigan, Wisconsin, and Minne
sota; that they have a branch office at Minneapolis in which 
they· have done most of their business ; that on November 
1 their policy expired, but their auditor, Mr. W. F . Taylor, 
had made arrangements with Mr. Anderson, representing 
the Employers Mutual for reinstatement of the policy as 
had been the custom for years; that on November 1 Mr. 
Anderson wrote : 

"In accordance with my conversation with Mr. Taylor 
we understand that you will want your policy cover ing Min
nesota operations renewed. This letter will be evidence of 
coverage until your policy is in your hands. It has been 
held up because the adjusted rates are not yet available." 

Some few days after November 1 Mr. Bell returned to 
Minneapolis and on account of some dissatisfaction in an 
adjustment on a previous policy, he intended to cancel t he 
policy of this company when it expired, which he believed 
to be December 31, 1926, and it is the claim of the insurance 
company that he did tell their man that he was not going to 
r enew his policy; that they had a serious accident at thei1 
plant at the Minneapolis Transfer on November 8, and the 
employe was taken to the hospital as usual. The Employers 
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Mut ual now claims that their policy had expired and de
nies liability. 

You have enclosed a copy of the policy which is t he same 
in form as the policy covering the Minneapolis operations, 
and you direct my atten t ion to paragraph 3 which provides : 

"This policy may be cancelled pro rata on the first day 
of any calendar month by either of the parties hereto, 
after giving not less than t en (10) days' written notice. 
Withdrawal of the employer from t he operation of the 
workmen's compensation act shall cancel the policy with
out notice." 

You ask to be advised if your policy is still in force in 
view of Mr. Anderson's deal of November 1, and t he pro
visions of this policy quoted under article 3. 

I believe this answer should be in the affirmative. This 
policy required a written notice for cancellation, and the 
letter of Mr. Anderson extended the policy over t he t ime 
when the accident occurred. 

You also inquire whether the policy holder in a mutual 
insurance company has the right to share in the surplus 
accumulated from over-premium payment. You state t hat 
in an advertising pamphlet it appeared that they cla im to 
h~ve a surplus of $1,005,000 shown in the assets and lia
bility statement, and you state that the policy holders have 
gener ally been led to believe that t his is strictly an insur
ance company, and that a ll earnings of the company above 
expenses and claims would be returned to the policy holder. 
You direct my attention to article 10 of t he membership in 
company, which reads: 

"Acceptance of this policy constitutes member ship of the 
employer in t he company, and entit les the employer to vote 
at all meetings of the company and to share in the earn
ings of t he company in accordance with the dividends de
clared. In case this policy is substituted in place of an ex
isting policy of t he company, the membership shall not be 
interrupted but shall continue under this policy." 

Under t his clause you are advised that you will be en
tit led to your share of the earnings of the company, so far 
as the earnings have been declared dividends up to the 
t ime of final cancellation. 
JEM 
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A gricultu,re-A.,qricultitral A gent- Constitutional Law
Sec. 59.02, Stats., is unconstit ut iona l in so far as it author
izes refer endum on leg is lative and administr ative matters 
in counties. County agricult ura l r epresentative question 
cannot be r efer red to electors of county. 

Mar ch 3, 1927. 
J . C. H ANSON, Chairman, 

Assembly Agricultural Committee. 
You state that Bill 150, A., pr oviding for a county refer

endum on t he question of employing an agr icultural repre
sentati ve, is before the assembly agricult ural committee. 
You wish to know if this pr oposed law would be constitu
tiona l. 

In accor dance with the supreme court decision, Meade v . 
Dane Count y, 155 Wis. 632, 640-643, t his depart ment has 
held, XI Op. Atty. Gen. 106, t hat such a stat ute is uncon
stitutional as applied to counties fo r the r eason t hat it 
v iolates sec. 22, art. IV of the sta te consti tution, which 
delegates to county boards, administr ative, local legislative 
and other functions. 

Ther e is no r eason for holding d iffer ently at t his time. 
F WK 

Public Officers- Military Secretary to Governor-No 
person is eligible as a ide-de-camp to governor unless he has 
had previous mi litary experience. If one is duly appointed, 
however, to that office without such previous mili ta ry ex
per ience and performs duties of that office he is de facto of- ~ 

fleer and entitled to compensation ther eof so long as t her e 
is no cle jure officer who can cla im it . 

R ALPH M. I MMELL, 

A clju,tant General. 

March 3, 1927. 

In your communicat ion of F ebruary 17 you have directed 
my attent ion to subsec. (2) , sec. 21.18, Stats., which pr o
vides : 

" No per son shall be a ppointed on the governor's staff 
who has not had previous military experience." 
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You request an official opinion as to whether th is pro,·i
sion is a ppl icable to the mi litary secretary of t he governor. 

Under sec. 21.18, Stats., the governor is authorized to 
appoint his military staff, which includes the appointment 
of five aides-de-camp, each with the rank of colonel. I un
derstand that one of these aides-de-camp is designated as 
the military secr etary of the governor. 

This question must ther efor e be answered in the affirma
tive. 

You also submit the following: 

" It is further requested that should, in the opinion of the 
attorney general, the above section disqualify one who had 
no previous military ser vice from holding the office of mili
tary secr eta ry to the governor, is ther e provision in the 
state stat utes to authorize the quartermaster general, Wis
consin national guard, to pay a civilian secr etary· to the 
governor for the performance of the military duties of that 
office." 

Under sec. 21.48 the go,·ernor is authorized to fix t he pay 
of any member of ·his staff. This compensation is paid to 
t he aides-de-camp as authorized by sec. 21.33, Stats. 

If the governor duly appoints an aide-de-camp who is 
designated as his military secr etary when such person has 
not had previous military experience, the appointee will, 
nevertheless, be a de facto officer if he acts and performs 
the duties of said office. It is well settled by adjudicated 
cases that a per son appointed to an office, whose appoint
ment is void because the officer was not eligible, holds un
der color of title and is a de facto officer. 8 Am. & Eng. 
Encyc. Law, 2d ed., 781. See cases cited under Note 5, 
and see also 29 Cyc. 1392, and cases cited under Note 64 .. 

It is also well settled in Wisconsin that a de facto officer 
is entitled to the salary of the office if ther e is no de jure of
ficer claiming it. State ex rel. Kleinsteuber v. Kotecki, 
155 Wis. 66; State ex r el. Elliott v . Kelly, 154 Wis. 482. 

It is also well settled that the acts of officers de facto, 
while in office, are valid as to the public and third persons 
and cannot be required into collaterally. Cole v . Black 
River Falls, 57 Wis. llO, 14 N. W. 906; Chicago & N . W.R. 
Co. v . Langlade Co., 56 Wis. 614, 14 N. W. 844 ; Laver v. 
McGlachlin, 28 Wis. 364; In re Bridget Boyle, 9 Wis. 264; 
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State e.i: rel. Knowlton i ·. Willianis, 5 Wis. 308; Tolle v. 
Stone, 1 Penn. 230; Lask v . United States, 1 Penn. 77. 

In answer to your second question will say that in view 
of the above authorities a military secretary of the gov
ernor who has been duly appointed and is acting as such, 
although he has had no previous military experience, is a 
de facto officer and is entitled to the compensation provided 
for said office. 
JEM 

Appropriations and E xpenditures-Legislature-Legis
lative investigating committee, properly functioning within 
its defined duties, does not create debt on behalf of state in 
advance of appropriation within meaning of sec. 20.75, 
Stats., and sec. 8, art. VIII, Wis. Const. 

Legislature which created investigating committee can 
place such restrictions upon expenditures of committee as 
it may deem wise and desirable. 

March 3, 1927. 
0 . G. MUNSON, 

Chief Clerk of the Senate. 
This is to acknowledge r eceipt on February 26 of your 

communicat ion r equesting an opinion as to whether or not 
the provisions of sec. 20.75, Stati;;., apply to the committee 
appointed under Joint R es. No. 15, S., and whether or not 
this committee has the authority in advance (italics ours) 
of any appropriation made therefor to contract any debt in 
the name of the state, and if so, if there is any limit to the 
amount for which the committee may thus render the state 
liable. 

Sec. 20.75 entitled "Forestalling appropriations" reads: 

"It shall be unlawful for any state officer, department, 
board, commission, committee, institution or other body, 
or any officer or employe thereof, to contract or create, 
either directly or indirectly, any debt or liability against 
I.he state or for or on account of any state officer, depart
ment, board, commission, committee, institution or other 
body, for any purpose whatever without authority of law 
therefor, or prior to an appropriation of money by the 
state to pay the same or in excess of an appropriation of 
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money by Lhe state to pay the same. It shall also be unlawful 
for any of the above mentioned per sons or bodies to au
thorize, direct or approve the diversion, use or expendi
ture, directly or indirectly, of any funds, money or prop
erty belonging to, or appropriated or set aside by law for a 
specific use, to or for any other purpose or object than that 
for which the same has been or may be so set apart. Noth
ing herein contained shall be construed to prevent the em
ployment of the inmates or ordinary laborers at any insti
tution to aid in the prosecution of work for which appro
priations have been made. Any per son who shall offend 
against or violate any of the provisions of this section shall 
be punished by a fine of not less than two hundred dollars 
nor more than one thousand dollars or by imprisonment in 
lhe county jail not Jess than one month nor more than six 
months or by both such fine and imprisonment." 

Sec. 20.75 might be called the "public policy" statute on 
state expenditures. Its application is all-inclusive. 

"It shall be unlawful for any state officer, department, 
board, commission, corn?nittee, institution or other body, or 
any officer or e1nploye thereof" (italics ours) 

excepts or excludes no public officer or committee or body 
and is written, perhaps, as clear ly as it could be to apply 
to every officer and committee and body. 

The supreme court of Wisconsin in 1909 passed on simi
lar questions r elative to a legislative investigation. It 
said, 

" * * * A legislative investigation duly authorized in 
the course and in aid of ordinary legislative business does 
not create a debt within the meaning of sec. 8, art. VIII, 
of the state constitution, r equiring, upon t he passage of 
any law creating a state debt, the question to be taken by 
yeas and nays, three fifths of all the members elected to the 
house in which the taking occurs being present, and t he 
vote to be entered upon the journal. The term 'debt' as 
used in such section refers to matters of the sort mentioned 
in the preceding sec. 6, not to mere ordinary legislative ex
penses." State ex r el. Rosenhein v . Frear, 138 Wis. 173, 
177- 178. 

On pages 176-177 the court said further: 

"The legislaiul'e has very broad discretionary power to 
investigate any subject respecting which it may desire in
formation in aid of the proper discharge of its function to 
make or unmake written laws, or perform any other act 
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delegated lo it by the fundamental law, state or national, 
and to proceed, with that end in view, by a duly authorized 
committee of one or both branches of the legislature and to 
incur reasonably necessar y expenses, payable out of t he 
public funds." 

While this was the position of the supreme court in 1909, 
it was not until later that sec. 20.75 was added to the stat
utes. A carefu l examination of sec. 20.75 r eveals, how
ever, that the prohibitive phraseology uses t he terms 
"debt" and "liabil ity" in another sense than arising out of 
J t . Res. No. 15, S. If there is a doubt about t his, t he con
struction of the supreme court in 138 Wis. 173 should set 
tle this doubt in favor of the action of the legislature, for 
as t he court said, 

"The t erm 'debt' as used in such section r efers to mat
t er s of the sort mentioned in the preceding sec. 6 (art. 
VIII, state constitution), not to mere ordinary legislative 
expenses." 

It can be obser ved, too, that since the opinion of the su
preme court, sec. 20.01 on legislative appropriations has 
been added to the statutes. 

"There is appropriated from the general fund to the leg
islature, ann ually, beginning July 1, 1913, such sum as may 
be necessary to carry out its functions. * * *" 

This might be characterized as an unlimited, continuing 
appropriation to the legislat ure, indicating the intent of the 
legislature in the past to provide the necessary funds for 
purposes which the legislature deems necessary but not 
specifically enumerated in other places in the statutes. The 
intent on the part of the legislature in t he absence of a ju
di cial interpretation should govern t he construction of the 
statutes. In construing statutes, " the great fundamental 
rule in constructing statutes is to ascertain and give effect 
to the intention of the legislature. The general rule is that 
the spirit of the law will prevail over the letter." Sta,te ex 
rel. Time Insurance Company v. Superior Court of Douglas 
County, 176 Wis. 269, 274; State v . P. Lorillard Co., 181 
Wis. 347. 

As further evidence of the intent of the legislature, it is 
pointed out that similarly in past sessions of the legisla
ture, investigating committees were appointed but not until 
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aft.er the committees wer e aulhor iied was t he appropria
t ion bill passed. Whether such an appropriation bill was 
or was not necessary need not be decided here. The ma
terial point is that to find legislative intent the journals of 
the past sessions will furni sh much evidence, evidence 
showing that even if t he wor ding of sec. 20.75 wer e con
tradictory to the rule established by t he supreme court, t~e 
legislature did not intend to curb its proper functioning 
through and by investigating committees as its past ac
tions testify. 

To answer your question, then- whethe! sec. 20.75 ap
plies or does not apply- the supreme court has interpreted 
the section of the constitution r elating her eto as above in
dicated, indicating: 

"* '~ * A legislative invest igation duly authorized in 
the cour se and in aid of ordinary legislative business does 
not create a debt w ithin the meaning of sec. 8, art. VIII, of 
the state constitut ion," 

and: 

"The legislature has very broad discretionary power to in
vestigate any subject r especting which it may desire in
formation * ,:, * " 

In answer to your last question, the legislature which 
appointed t he investigating committee can place such limit 
upon its expendit ures as it may deem wise and desirable. 
FWK 

Public Officers-County Board-Clerk of Circuit Court
Effect of several motions or r esolutions adopted by county 
board prior to enactment of ch. 376, Laws 1907, with refer
ence to compensation of clerk of circuit court and effect of. 
r esolution adopted after enactment of 1907 discussed. 

ARTHUR M. SELLS, 

District Attorney, 
Florence, Wisconsin. 

March 4, 1927. 

You have submitted copies of proceedings of t he county 
board of your county with refer ence to the compensation of 
the clerk of court in your county since 1882 and you ask if 
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under s uch proceedings the clerk is entitled, first, to any 
fees derived from civil actions in addition to his salary and 
second, to fees derived from any criminal action in addition 
to his salary. You enclose an itemized statement of t he 
fees paid by the county to the clerk as clerk's fees in stat e 
cases from 1886 to 1919, which shows that during each of 
said years the county pa.id to the clerk of the court all items 
of fees amounting in all to about $500. 

You have submitted the following as covering all of the 
proceedings of the county board r elating to the compensa
tion of the clerk of the 1:ourt during such time, to wit: 

"Moved and seconded that salary of clerk of circuit court 
be fixed at three hundred dollars ($300) per annum to take 
effect as of January 1, 1883. 

Dated April 27, 1883. 

"Moved and seconded that the county treasurer be noti
fied that the additional allowance or salary of clerk of cir
cuit court until further notice by the board is to be $138 per 
year commencing January l , 1885. 

November 18, 1884. Carried. 

"July 25, 1885. The following resolution was offered by 
Chas. Langhrey : Resolved that the compensation of the 
clerk of the circuit court being insufficient, I move that he 
be allowed two hundred dollar s per annum instead of one 
hundred and thirty eight dollars, his present compensation 
taking effect as of JanuaTy 1st, 1885, and that the county 
treasurer be not ified of the change. Carried. 

"July 22, 1891. WHEREAS application has been made to 
the county board of Florence county by clerk of the circuit 
court for additional compensation, and it appearing to the 
satisfaction of the board that t he three ($3.00) dollars per 
day allo~d by section 747 (of Sanborne & Berryman anno
tated st atutes of Wisconsin, was insufficfent compensation 
for the service of said clerk at the last term of court for the 
county and it appearing to the satisfaction of the board 
that an additional sum should be allowed. 

"Ther efore Resolved, That the said clerk of circuit court 
be, and he hereby is a llowed the additional sum of forty
five dollars for his services, and that the same be paid out 
of t he county tr easury of Florence county and that an order 
therefor be drawn. 

"Dated this 22nd day of July A. D. 1891. Aclovted. 

"Feb. 11, 1892. 'fhe foJlowing r esolution was offer ed 
and on motion was adopted. 
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"Resolved : The annual salaries of the county officers from 
and after J anuary 1, 1893, be and are her eby fixed as fo l
lows: 

County treasurer ------ - - ------------ - $720.00 
County clerk ------ - ----------------- 900.00 

,:,Clerk of circuit court_______________ __ _ 300.00* 
District attorney ----- --- ------------- 600.00 
County supt. of schools_______ ___ __ __ __ 240.00 
J anitor - - ----- - ---------------- - - --- 360.00 

"March 22, 1894. Resolved: That t he annual salary of 
the county officers from and after J anuary 1st, 1895, be and 
is hereby fixed as follows : 

County clerk - ---------------------- - $900.00 
Count y treasurer - ------ ---- --------- 840.00 
District attorney ---- - ---------------- 500.00 

*Clerk of court_ __ ___ __________________ 300.00* 
Supt. of schools ------------------ ---- 240.00 

Resolution adopted. 

"November 13, 1919. Resolved by the county board of 
Florence county in annual meeting, duly assembled this 
13th day of November, 1919, t hat t he salary of the incom
ing clerk of circuit court be, and the same is, hereby fixed 
at nine hundred dollars ($900) per annum, the same to be 
paid in monthly payments of ($75.00) seventy-five dollars 
per month. 

"Offered and adoption moved by John Ru dstron, super 
visor. 

"Seconded by E. J. Parent, supervisor." 

Under the foregoing proceedings of the county board and 
t he various changes made in the statutes during said time 
I can easily see why you are puzzled as to t he proper com
pensation of t he clerk of the court. 

Under t he provisions of sec. 747, Stats. 1878, the clerk of 
the court was a fee officer and he was entitled to the fees 
there specified and such additional sums to be paid out of 
the county treasury as the county board may order "when
ever the county board may think the compensation herein 
provided insufficient." That provision continued in the 
statutes until 1919. 

By ch. 376, Laws 1907, sec. 694 was amended by adding 
subsec. (4) which provided: 

"Whenever any county officer shall be paid by fees col
lected, or partly by fees and partly by salary, the county 
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board of such county may, at any t ime, change the com
pensation of such county officer from a fee basis to a salary, 
* * * " 
That provision is now sec. 59.15 subsec. (5 ) . 

So that at the t ime of t he adoption of t he several r esolu
tions or mot ions fixing the salary or granting additional 
compensation to the clerk of t he court, except t he last one, 
ther e was no provision in t he statutes giving to t he county 
board the right to change the method of compensating the 
clerk of the court from fees to salary, so I think those sev
er al r esolutions and motions allowing the clerk of the court 
a salary or additional allowance for compensation whether 
specifically allowi.ed as additional compensation, would be 
held to be allowed as additional compensation which was 
t he only salary or compensation a uthorized during that 
t ime. The amount specified and allowed in such motions 
and resolutions would seem to indi cate that it was intended 
and understood to be additional compensation. 

The last r esolut ion of November 13, 1919, was adopted 
after the enactment of ch. 376, Laws 1907, which enacted 
the pr ovisions authorizing the county board to change t he 
method of compensating county officers from fees to salary, 
and wlhile t hat r esolut ion does not specifically state t hat it 
was to change compensating the clerk from fees to salary, 
yet the language used was different than that used in any 
of the previous r esolutions and t he amount was so much 
greater that it might easily be claimed that it was intended 
for that purpose beca use of the specific authority t hen exist
ing in the board to make such change. It will be noticed 
t hat ch. 376, Laws 1907, which is now subsec. (5) , sec. 
59.15 does not specify how the change from fees to salary 
st.all be made, so the court would have to construe the effect 
of that resolution from the language used, the amoun t of 
salary fixed, the specific author ity then existing under t he 
statutes to make such a change, and all the other cir cum
stances in connection with its adoption, including the fact 
that no fees seem to ha ve been paid after that time. 

That would be my construction of t he law and r esolutions 
but I can see where t here might be some question of fact in
volved in view of the fact that the r esolution of November 
13, 1919, does not specifically state t hat it is to change the 
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method of compensation of the clerk from fees to salary, 
and in view of that fact, I would advise that the question be 
tried out either by a stipulated case or actual t rial so as to 
protect the public officers in the payment. of publ ic funds. 
TLM 

Elections- Public Officers-County superintendent who 
is candidate for re-election need not fil e new certificate un
der subsec. (5), sec. 6.23, Stats., if old certificate is still on 
file in county clerk's office. 

March 7, 1927. 
JOHN CALLAHAN, 

State Superintendent of Public Instruction. 
In your letter of March 3 you ask the following question : 

"Is it mandatory that a county superintendent who has 
held the office for several terms of two years each and who 
is again a candidate at t he coming April election, shall re
file his certificate of legal qualifications under the provi
sions of subsec. (6), sec. 5.26, Stats., if his original certifi
cate filed when he first became a candidate is sti ll on file and 
a matter of record in the office of the county clerk ?" 

I assume that you refer to subsec. (5), sec. 6.23, Stats., 
in your question, rather than subsec. (6), sec. 5.26. Sub
sec. ( 5), sec. 6.23 pr ovides as follows: 

"In no case shall a county clerk place the name of any 
person upon such ballot as a candidate for t he office of 
county superintendent of schools unless such person shall 
have filed in such clerk's office at least twenty days before 
t he day of election at which such superintendent is to be 
elected, proof of having successfully taught in one or more 
of the public schools of this state, for a period of eight 
months, and a copy of a certificate entitling him to teach in 
any such school, or of a certificate known as a county super
intendent's certificate." 

It is clear that a candidate for the office of county super
intendent of schools not having pr eviously held the office 
must file a cer tificate in accordance with the statutes. IV 
Op. Atty. Gen . 228. In case the county superintendent is a 
candidate for re-elect.ion, t here is no necessity for tiling a 
new certific:ale provided lhe old certific:ale is still on fi le with 
the county clerk. The principal object of the statute is to 
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inform the county clerk that the candidate for county super
intendent is qualified to hold the office. The requirements 
of the statute are sat isfied if a ccr t i ficate is on fil e in ihe 
office of the county clerk at least twenty days before the 
date of the election. 
SOA 

Counties-Pitblic Officers-County board is proper offi
cial body to assign and furnish offices and quarter s for re
spective county officer s ; there is no appeal from such de
termination. 

PAUL B. CONLEY, 
District Attorney, 

Darlington, Wisconsin. 

March 7, 1927. 

You ask for an opinion on the following questions : 
1. In whom is vested the power and the authority to 

designate what offices in the court house are to be used by 
the various county officers? 

2. Is there any right of appeal vested in any of the county 
officers to take the matter out of the hands of the county 
board after the county board has acted? 

3. If so, to whom should such appeal be made ? 
The answer to your question is: the county board. Sec. 

59.07, subsec. (1), Stats., gives the county board the power 
to make such orders concerning the corporate property of 
the county as they may deem expedient ; subsec. (6) pro
vides that the county board shall represent the county and 
have the care of the property of the county and the manage
ment of the business and concerns of the county in all cases 
where no other provision is made. 

Sec. 59.14, subsec. (1), provides that every sher iff, clerk 
of the circuit court, register of deeds, county tr easurer, 
register of probate and county clerk shall keep his office at 
the county seat in the offices provided by the county. 

These several provisions make it the duty of t he county 
board to see that suitable offices are provided for the differ
ent officers, but the board is t he proper body to determine 
such facts, and there is no appeal from such determination. 
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I suppose il very often happens thal some particular 
county officer may think that his rooms or offices are nol as 
good or as suitable for the office as some other r ooms or 
offices in the building, but his only r emedy is lo appeal to 
t he county board and :-ibide the r esult or resign the office. 
for while he continues in the office he is requir ed to prop
erly perform the duties in such quarters and with such ap
pliances as the county board furnishes him. 
TLM 

Courts-Bastardy-In proceeding for bastardy under 
provisions of 166.01, where complaint is made by mother 
under oath as there r equired, it is duty of justice or judge 
to issue warrant against person accused . 

HERMAN C. RUNGE, 

District Attorney, 
Sheboygan, Wisconsin. 

March 7, 1927. 

You quote the provis ions of sec. 166.01, Stats., which pre
scribe the procedure by a justice of the peace where a 
female shall appear before him and make complaint that 
a person named is t he father of a child with which she is 
pr egnant, and which statute r equi res that he shall r educe 
such complaint to writing and, if sworn to, he shall there
upon issue his warrant against the person accused. You 
ask to be advised if that provision is mandatory on the jus
t ice or whether he can exercise discretion if he finds or has 
knowledge of facts which might indicate that other persons 
might be the father of such child. 

Your attention is called to the differ ence between that 
language and the language in sec. 360.02, relating to other 
offenses where complaint is made to a justice of t he peace. 
It says: 

"* * * And if it shall appear that such offense had 
been committed the said justice shall issue his warrant. 
* * *" 
Your attention is called also to the language of sec. 361.02, 
which relates to proceedings in criminal cases before courts 
of r ecord, and wbich says: 



OPINIONS OF THE ATTORNEY GENERAL 129 

"* * * If it shall appear t hat any such offense has 
been commit ted the magistrate shall issue a warrant 
* * * " 

It will be noticed t hat these sever al provisions r elate to 
t he same stage of the proceeding in the different cases for 
t he commencement of criminal actions for general ctime, 
and either in justice or circuit court the procedure is prac
tically the same : The justice or judge of the circuit court 
is required first, to determine from the complaint made, if 
t rue, that a crime has been committed; and, if so, t hen shall 
issue a war rant against the person accused. 

I think in each case the idea seems to be quite clearly ex
pressed t hat when it is apparent that a crime has been com
mitted the justice or j udge should issue the warrant against 
t!)e person named and should not try out ex parte the ques
tion of whether or not t he per son named is t he guilty per
son. That ·would be a danger ous power to vest in a just ice 
because it might result in preventing an arrest and t r ial in 
any given case. 

I suppose in any case of a cor '1laint in a bastardy pr o
ceeding t he fact t hat a cr ime r..ad been committed would 
be appar ent to the j udge or justice and, from t he nature of 
the case, such complaint would not be made in any case 
where such crime had not been committed. T hat fact may 
have been the reason for the legislature's using mandatory 
instead of permissive language. Whether or not that was 
the reason or a sufficient reason, is not for us to determine. 
I think t he fact that the legislature made that differ ence in 
the differ ent cases when it would have been so much easier 
to have made t he same provisions, indicates that the legisla
ture intended to make it mandatory upon the judge in a 
bastardy case wher e the complain t was made and sworn to 
that a warrant should issue and t he quest ion of paternity 
determined in a trial of t he question rather t han upon an 
ex varte examination. 
TLM 

9 
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J11surc111ce-Town mutual fire insurance company may, 
when specifically a uthorized by its a r ticles, insure proper
li es described in par . (c), subsec. (1) , sec. 202.06, St ats., 
when located in villages or cities and nowhere else, and can 
insure property described in subsecs. (2), (3), (4 ) , (5) and 
(6) under condi tions named when located outside of city 
or village. 

March 8, 1927. 
M.A. FREEDY, -"'./ 

Conimissioner of Insurance. 
You ask if a town mutual fir e insurance company can 

insure the following classes of buildings if located wit hin 
the cor porate limits of a city or village. 

1. Country stores 
2. Schoolhouses 
3. Town and society halls 
4. Chur ches 
5. Country hotels 
6. Wa ter mills 
7. Blacksmith shops 
8. Cheese factories 
9. Cr eameries 

You are ad vised that t own mutual fire insurance com
panies wer e intended primar ily for insur ing farmers' 
buildings and bui ldings of a class similarly exposed. Sec. 
202.06, subsec. (1), par. (a), Stats., pr ovides that no such 
cor poration shall insure any property outside of t he ter ri
tory described in the articles of incorporation or any reso
lution adopted pursuant to t he former law extending such 
territory. Par. (b) a uthorizes such town companies as 
had been a uthorized to insure city proper ty to continue 
such insurance unt il July, 1914 and ther eafter, provided 
the art icles be so amended as to specifically include such 
ci ty or village proper ty, but par. (c) provides that no 
proper ty s hall be insured in any such city or village except 
farm property or detached dwelling houses and contents, 
or barns or outbuildings used in connection with such 
dwelling houses and not used for trade or ma nufacturing, 
and the contents of such barns and outbuildings. 

That provision was no doubt added because 111 many cit ies 
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t her e are farms and farm buildings of a similar class to 
those located outside of such municipali ties. You will no
t ice t hat paragraph specifically prohibits a ny town mutua l 
ins urance company from insuring a ny k ind of property in 
a city except pr opert ies of the classes named in that sub
section . . . 

S ut sec. (2 ) t hen starts out "No such corporation," which 
I th ink means town m utua l compan ies doing business in 
towns outside of villages and cit ies, and I t hink t he classes 
of properties described in that and the subsequent subsec
tions r efer to pr operties and business in towns outside of 

.,. villages and cities. So, my answer is that town mut ual 
insurance companies can now insure only the properties 
described in sec. 202.06, subsec. (1), par. (c), when lo
cated in a city or village and can insur e the other classes of 
proper ty described in subsecs. (2) , (3), (4) , (5 ) and (6), 
which includes t he list you have s ubmitted, when located 
outside of a village or city. 
TLM 

Auto-mobiles-Bridges and Highways-Law of Road
Words cind Phmse.c;-Word "load" in subsec. (7), sec. 85.18, 
Stats., was intended to mean combined weight of vehicle 
and weight placed within vehicle. 

MARTI N GULBRANDSEN, 

District A ttorney, 
Viroqua, Wisconsin . 

March 8, 1927. 

You inquire whether the word "load" in subsec. (7 ) , sec. 
85.18, Stats., r egulating motor truck loads, shall be con
strued to mea n t he entire weight of t he motor vehicle and 
its load, or the amount of t he weight placed into or onto 
the motor vehicle. 

Funk & Wagnalls New Standard Dictionary defines load 
as , 

"That which is laid upon or put into anything for con
veyance." The defin ition of vehicle is given as, "That in 
or on wh ich anything is or may be carried." These defini 
t ions would answer your question if th ere were not.hing 
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fur ther in the statutes to indicate a different meaning. Sec. 
85.18 is entit led, "Regulations of motor trucks; tractor s 
and trai lers." Subsec. (3) is named, "Limitations of 
weights of loads." It reads: 

"No motor truck, t ractor, t railer or wagon shall be so 
loaded or operated that the total weight of t he portion of 
the vehicle anct load combined r esting upon any wheel shall 
exceed eight hundred pounds for each inch of width of the 
tread of such wheel, and no such vehicle and load combined 
shall excee;l twenty-four thousand pounds, nor shall such / _,.. 
load be so carried that the maximum gross weight of ve-
hicle and load combined upon an axle shall exceed eighteen 
thousand pounds." 

The we;ght spoken of in this subsection does not refer 
to the amount of weight placed into t he vehicl e, but rather 
the restriction is the amount of weight which shall be car
ried upon a ny wheel or upon any axle. No distinction is 
made between t he separate weight of the vehicle and the 
weight placed into the vehicle. 

Subsec. (8) , in r estr icting the speed ot vehicles of cer
tain weights, specificaJly combines the weight of "vehicle 
and lead." 

Your question is directed to subsec. (7) and it is this 
st:bsection which does not specifically r efer to the weight 
t ha t may be carried on a highway, as a combined weight 
of the vehicle and the weight of the load placed within the 
vehicle, but rather uses only the word " load." ' 

Sec. 85.18 deals with r egulations with the view in mind 
of protecting highways. The intent of the legislatur e in 
prescribing these protective regulations is clearly expressed 
in sever al subsections of this section of the statute. It is 
r easonable to presume that if what the legislature intended, 
in speaking of restricted weights on highways in subsec. 
(7) was somethfog different from what it specifically said 
it meant in other subsections of this section, it would have 
b~en careful to state that differ ence clearly. 

Notwithstanding, therefore, that t he word "load" has a 
defin ite meaning as above quoted, the intention of the leg
islature in t his section sesms to have been to use the word 
" load" as combining the weight of the vehicle and t he 
weight t hat was placed wit hin the vehicle. This principle 
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of legislative intent was interpreted in Weiberg v. Kellogg, 
188 Wis. 97. 

Our inter pretation of the word " load" is emphasized by 
the fact t hat subsec. (7) does not make it compulsory on t he 
part of t he officer in charge of the maintenance of t he high
way to prohibit t he moving of a lo~d of t he pr escribed 
weight . This section merely prescribes t he minimum load 
t hat t he maintenance officer has authority to restrict for a 
period of time as specified in subsec. (7). 
FWK 

A pp1·op ria tions and E xpenditu,res- E ducation--M ilitary 
Service-Soldiers' rehabili tation board cannot after J uly 
1, 1927 use or pay out any fu nds provided under provisions 
of ch. 667, Laws 1919 for a ny uses or purposes named. 

March 8, 1927 . 
JOH N F. MULLEN, Director, 

Pension, BonuB and Rehabilitation Division, 
Adjutant Gener al's Office. 

You refer to the pr ovisions of sec. 45.27, s ubsec. (7) , 
Stats., which says: 

«,:, * * The benefits provided by chapter 667, laws 
of 1919, shall not be available after J uly 1, 1927. * * *." 
You ask for an opinion as to whether additional legislation 
is r eq uired to dispense with t he fo llowing questions : 

(a) Wi ll cla ims fi led subsequent to J uly 1, 1927 be 
acted upon ? 

(b) Will cla ims which were fil ed prior to July 1, 1927 
and held pending pr oof of residence be paid ? 

(c) Will cla ims which were fi led pr ior to July l, 1927 
a nd disallowed be reopened and reconsider ed providing sat
isfactor y evidence of service and r esidence is submitted ? 

(d) Will the educationa l bonus be paid to t hose assigned 
to school prior to J ul1 l , 1927? 

I think your questions a re all answered by the provisions 
of the act which says t he benefi ts of that law shall not be 
available af ter Ju ly 1, 1927. "Shall not be available" r e
fer s to the fu nds and means that they cannot be used, ap-
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propriated or paid out for any of the purposes named after 
that date. 

The law does not say that cla ims filed subsequent to 
July 1, 1927 cannot be acted upon or that claims fil ed prior 
Lo July 1 and disallowed cannot be reopened or reconsid
ered, but it does say and mean that they can not be paid out 
of any of the funds named because such funds will not be 
available for that purpose after July 1, 1927. 

The last question would be answered under the same 
general rule. The fact that a person had commenced to ; 
attend school prior to July 1 would not give the right to 
the board to pay out money for such schooling after July 1. 
The legislature fixed the limitation in each case and the 
administration officers cannot extend it beyond that time. 
If that right is desired it must be specifically granted by 
the legislature. 
TLM 

Intoxicating Liquors-Person sentenced on plea of nolo 
contenclere for violation of sec. 165.01, Stats., and arrested 
again charged with subsequent violation of s tatutes, if con
victed t her eon, should be sentenced as for second or subse
quent offense under provisions of subsec. (32), sec. 165.01. 

EARL J. PLANTZ, 

District A.ttorney, 
Antigo, Wisconsin. 

March 8, 1927. 

You state that in March, 1924 one X was charged with 
having intoxicating liquor in his possession in violation of 
ch. 165, Stats., and he enter ed a plea of nolo contendere and 
was sentenced to pay a fine of $300 and costs. 

He is now charged with having intoxicating liquor in 
his possession on the 28th of February, 1927, and you ask 
if, in case he is convicted, it is mandj'ltory on the court to 
give him a jail sentence in addition to a fine, "in other words, 
does the plea of nolo contendere and sentence thereon con
stituLe a conviction or fi rs t offense within the meaning of 
ch. l 65, Stats. 



OPINIONS OF THE ATTORNEY GENERA L 135 

You are advised t hat sub;.;ec. (32) of that section pro
vides: 

" (a) Any person violating any of the provisions of 
this chapter for which a specific penalty is not prescribed, 
shall for the first offense be fined in addit ion to t he costs 
of t he action not less t han one hundred nor more than one 
thousand dollar s, or by imprisonment in the county jai l not 
less than one mont h, nor more t han six months, and for a 
second and subsequent offense shall be fined in addition to 
the costs of the action not less t han two h undred dollars 
nor mor e than two t housand dollars, and be imprisoned in 
the county jail not less than one mont h, nor more than one 
year ." 

You will notice t hat statute does not specify how or in 
what manner he shall be convicted so the sentence would be 
the same whether the par ty was tried, pleaded guilty or en
tered a plea of nolo contendere. 

It is t he general rule that the plea of nolo contende1·e is 
an implied confession of t he offense charged. The judg
ment of conviction follows that plea as well as the plea of 
guilty. Stcite v . Herlihy, 66 Atl. 643, 102 Me. 310. 

"The plea of nolo contenclere is an iml?lied confession of 
the offense char ged, and the j udgment of conviction follows 
t hat plea as well as t he plea of guilty. It is not necessary 
that the court should adj udge that t he respondent was gun
ty, for that follows by necessary legal inference from t he 
implied confession." S ta.t e v. Herlihy, 66 Atl. 643, 102 Me. 
310. 

"The plea of nolo contend.ere, when accepted by the court, 
is in its effect on the case, equivalent to t he plea of guilty. 
The judgment of conviction follows upon such a plea, as 
well upon a plea of guilty ; * * *" State v. Siddall, 68 
Atl. 634, 103 Me. 144. 

These cases as well as the language of the statute itself 
seem to indicate t hat the conviction on such a plea is con
viction of t he offense within the meaning of sec. 165.01, 
subsec. (32) , which would require a sentence as for a sec
ond or subsequent offense in case of a subsequent conv ic
tion. 
TLM 



136 OPINIONS OF THE ATTORNEY GENERAL 

Cluwitcible and Penal Institutions-Wfc;consin Ger1ernl 
Hospital-Public patients may be tr eated only at Wisconsin 
general hospital, under ch. 142, Stats. 

J .B. CHASE, 
District Attorney, 

Oconto, Wisconsin. 

March 9, 1927. 

Your lett er of the 7th inst. has just been r eceived. You 
request an opinion as to whether or not the court having / 
jurisdiction in the premises has the power under the provi
sions of ch. 142, Stats., to order a person coming within the 
statutory definition of "public patients," sent for treatment 
to any hospital other than the Wisconsin general hospital, 
that is to say : Must the court commit to the Wisconsin 
general hospital, only, if the facts warrant hospital treat
ment? 

It is my opinion that the answer to your question is to be 
found in the provisions of the above mentioned chapter of 
our statutes, and is that such "public patients" can receive 
treatment at public expense in the Wisconsin general hos
pital only. 

Save and except fo r the enactment of ch. 142, Stats., the 
court mentioned in such chapter would have no jurisdiction 
in the premises, nor would there be any such thing as "pub
lic patients." 

Since special jurisdi ction is conferred on such courts by 
that chapter, it is imperative that the provisions ther eof , 
and those alone, be consulted for the authority of the court 
entertaining jurisdiction in the matter therein dealt with. 
It (the court) is limited to the exercise of the powers 
specifically extended to it by the legislature in that chapter. 

The provisions of sec. 142.04, Stat s., when read together 
with sec. 142.07, tend to remove any possible doubt, which 
might otherw1ise exist, bearing on the intent of the legisla
ture at the time of t he passage of the act, viz, confining the 
court to entry of its order directing that "public patients" 
be "treated at the Wisconsin general hospital." 

Your attention is also respectfully invited to sec. 142.02, 
which indicates quite conclusively to the writer that inas
much as t he "application for his t r eatment at such hospi-
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tal" r efers to the particular hospital mentioned in the sub
ject heading of the chapter, it was the legislative intent to 
confine treatment of such patients to the Wisconsin general 
hospital. I do not believe that treatment of such patients 
was contem plated in any other hospital, at least noth ing in 
the chapter authorizes such treatment elsewhere. 
HAM 

Public Officers-County Supe'rvisor-Highway Patrol-
. man--Bill No. 185, A., p rohibiting county supervisor from 
being employed by county highway committee or commis
s ioner and Bill No. 136 S., authorizing highway patrolman 
appointed by highway committee to arrest with or without 
warrant, persons who in his presence violate any law relat
ing to public high wa,ys or t heir use or maintenance of order 
upon or near public highways, will, if enacted, be valid laws. 

March 9, 1927. 
COM MITTEE ON HIGHWAYS. 

I have examined B ill No. 185, A., and see no legal objec
tion to the same. I do not thi nk it is now covered by any 
speci fi c statute. 

I have a lso examined Bill No. 136, S., and make t he same 
r eport as to t hat bill. I do not think it is unconstitutional 
because it only permits or authorizes arrests by highway 
patrolmen appointed by t he highway committee where the 
offense has been committed in the presence of such patrol
men. 

It is quite similar to the power now delegated to and exer
cised by railroad companies under the provisions of sec. 
192.75, Stats., wthich authorizes railroad companies at their 
own expense to appoint and employ policemen for t he pro
tection of their property with power to arrest, with or with
out warr ant, any person who in their presence shall commit 
an offense against the laws of the state. 

A similar power is delegated by sec. 165.01, subsec. (37), 
to conductor s of railroad trains and street car s who a r e re
quired to summarily arrest, with or without warran t, any 
person violating any of the provisions of subsec. (36), 
which prohibits per sons from publicly drinking on the train 
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or being drunk on such train, and subsec. (2) , par. (h) of 
t hat section a uthorizes the prohibition commissioner and 
his deputies to arrest and serve process as sheriffs in the 
enforcement of that law. 

It is generally recognized as a law that a private citizen 
may arrest another who violates the law in his presence, so 
I t hink there would be no constitutional objections to this 
proposed law. 

Permit me to suggest that you might consider the advisa
bility of having provisions for swearing such patrolmen 
and r equiring them to wear stars, similar to t he provisions 
in sec. 192.75 as to policemen appointed by a railroad com
pany, as t hat would give them a sort of prima facie stand
ing as a police officer. 
TLM 

Indigent, Insane, etc.-Person with legal settlement in 
one county receiving suppor t as poor person who moves into 
another county is ent it led to support as poor person in new 
county, but county from which she moved must reimburse 
other county for furnishing her relief. County in which 
she has legal settlement must pay this relief unless it can be 
shown that other county furnished assistance beyond needs 
of poor person. 

R.H. FISCHER, 
District Attorney, 

Shawano, Wisconsin. 

March 10, 1927. 

In your letter of March 1 you state that a poor person r e-. 
ceiving poor aid in your county and residing therein, while 
r eceiving such a id, suddenly, for reasons of her own, moved 
to an adjoining county wit hout the consent or sanction of 
the poor commissioner or any of t he authorities of you r 
county. You state that this necessitates a larger allowance 
for her support in the adjoining county, as your own county 
would be able to take care of her at a cheaper r ate in your 
county. You inquire whether , under these cir cumstancs, 
Shawano county is absolutely liable for such suppor t as the 
other county may see fi t to allow her. 

I ,, 
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I assume that the per son had a legal settlement in your 
county prior to moving to the other county, a lthough you do 
not specifically say so in your letter. 

Under sec. 49.03 this person is enti tled to relief if she is 
in need thereof and has no money or property to pay for 
her maintenance, and the local municipality may provide 
for her assistance as it may deem just and necessary. The 
county where she has a legal settlement wti ll be liable 
therefor so long as the municipal authorities furnishing her 
assistance do not exceed their authority by abusing t heir 
discretion and furnishing her assistance that she is not in 
need of. Your county will be required to pay for the same 
unless it can be shown t hat the person is not actually in 
need of the assistance given her. 
JEM 

Public Officers-Deputy Sheriff-Undersheri_(f-Super
visor-Deputy sheriff and undersheriff are prohibited from 
holding office of supervisor. 

K. J. URQUHART, 

Attorney at Law, 
Medford, Wisconsin. 

March 10, 1927. 

In reference to my opinion of January 7 last, to R. W. 
Peterson, district attorney, Berlin , Wisconsin, XVI Op. 
Atty. Gen. 3, and in reply to your kind favor of the 7th 
inst., you are advised as follows: 

My examination of the Jaw on the subject inquired about 
by Mr. Peterson led me to the first legislat ive enactment 
governing the question submitted, to WJit : sec. 729, R . S. 
1898, which specifically prohib:its t he appointment of a 

·~ member of the county board to the office of deputy sheriff. 
That was the section of our statutes governing at that t ime 
and continued so to be until such section was amended by 
sec. 76, ch. 695, laws of 1919, which amendment struck f.rom 
the provisions of sec. 729 above, the words " and no under
sheriff or deputy shall :::t any time act as a member of the 
county board of any county." 

With the foregoing quoted words stricken from said sec. 
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729 I concluded that it was the intention of the legislature 
by such amendment to remove the restrictions and prohibi
tions set out in the original act. Now it develops that these 
same restrictions and prohibi t ions have been incorporated 
in sec. 59.03, subsec. (3), Stats., so that the law as it stands 
at the present t ime, un der and by virtue of the section of 
our statute last above 8et out, makes ineligible a deputy or 
undersheriff to the office of supervisor. Accordingly, my 
previous opinion on the same subj ect (dated January 7 last, 
and addressed to Distr ict Attorney P eter son aforesaid) is I 
hereby correct ed to accord with the foregoing. 
JWR 

Piiblic Health-Pharmacy-Aspirin , being a poisonous 
drug on w1hich patent or copyrigh t has expired, can be sold 
as drug only by li censed persons named in statutes. 

March 11, 1927. 
BOARD OF PHARMACY. 

You state t ha t aspirin is being sold by nearly ever y voca
tion in the stat e, namely, barber shops, candy shops, shoe 
shining shops, department stor es, country stores, restau
rant~, wait ing stations and an endless number .of other busi
ness places; that it is a dangerous drug on account of being 
poisonous. You say the copyright or patent has expired 
so t hat it can now be man ufactured or compounded by anr
one without infringing upon a patent or copyright and you 
ask if it can be sold by other t han licensed pharmacists 
authorized to sell drugs, medicines and poisons. 

In reply will st ate that I think your question is answered 
by a previous opinion of t his office in XIV Op. Atty. Gen. 
18. You will notice that sec. 151.04, subsec. (2), Stats., 
provides that no person sha ll r etail, compound or dispense 
drugs, medicines or poisons except in the cases ther e namerl 
except a registered pharmacist, and subsec. (3) provides 
that this shall not interfere with the dispensing of drugs, 
medicines or other articles by physicians nor with the sale 
of proprietary medicines in sealed packages labeled to com
ply with the federal pure food ancl drug law with direc-
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tions for using and the name and location of the manufac
turer. Sec. 151.05 provides a penalty for violation . 

Aspirin being a poisonous drug and the patent or copy
right having expired, it is not a proprietary medicine wdth
in the meaning of subsec. (3) of that section so as to per
mit it to be sold by others than druggists as pointed out in 
the attorney general's opinion above cited. I think you 
can prosecute the persons named for violating our presen t 
statutes. See also Stato, v. Evans, 130 Wis. 381 and State 
v . Hovorka, 110 N. W. 870. XV Journal of American 
Pharmaceutical Association 298. 
TLM 

Legislature-Public Officers-Members of board of con
trol and employes in .its institutions do not violate anti-lob
bying statute in appearing before legislative committees in 
opposition to or in favor of pending legislation concerning 
these institutions, so Jong as such officials and employes 
ha,7e no pecuniary interests in pending bills. 

March 12, 1927. 
BOARD OF CONTROL. 

You state that a question was raised before a committee 
of the legislature as to the r ight of a member of the state 
board of control to appear to be heard upon a pending bill 
which sought to curtail or change an industry of the Wis
consin state reformatory, that it was claimed that t he ap
pearance of members and employes of the state board of 
control was a violation of sec. 346.27. 

You further state that there was no a llegation that any 
member of the state board of control or the employes of 
such board who were in appearance at said hearing had any 
pecuniary interest in the pending legislation . You ask for 
an official opinion as to t he right of a member or employe 
of the board to appear before committees of the legislature 
in support of or in opposition to pending legislation dea ling 
with the business of the board or of the state institutions 
under its jurisdiction. 

Said sec. 346.27, Stats., reads thus : 
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"IL shall be unlawfu l for any person empl.oyed fo r a. v e
cuniary consideration, to act as legislative counsel or legis
lative agent, as defined by sections 346.20 to 346.26, to at
tempt personally and directly to influence any member of 
the legislatur e to vote for or against any measure pending 
therein, othenvise than by appearing before the r egular 
committees thereof, when in session, or by newspaper pub
lications, or by public addresses, or by wxitten or printed 
statements, arguments, or briefs, delivered to each member 
of the legislature; provided, that before delivering such 
statement, argument, or brief, twenty-five copies thereof 
shall be first deposited with the secretary of state. No 
officer , agent, appointee, or employe, in the service of the 
state of Wisconsin, or of the United States, shall attempt to 
influence any member of the legislature to vote for or 
against any measure pending therein, ajf ecting the pecim
w 1·y interests of such person, excepting in the manner au
t horized her ein in the case of legislative coumiel and legis
lative agents." (Italics ours.) 

The anti-lobbying law was intended to regulate the prac
tices of those attempting to influence legislation for a pe
cuniary consideration. This statute does not in any man
ner limit or restrict t he activities of citizens of the state or 
officials or employes of the state having no pecuniary in
terest in legislati ve matters pending before t he legislature. 
It is highly commendable for officials or employes of the 
state to appear before committees, giving them the benefit 
of argument, facts, and conditions within their knowledge 
concerning state institutions for the purpose of affecting 
legislation, so long as they have no pecuniary inter est per
sonally in t he legislation pending. In fact, often officials 
and employes of state instit utions are the best sources of 
information upon questions pending before the legislature, 
and the law does not foreclose the members of the legisla
ture from obtaining knowledge in such manner. 

You are t herefore advised that members of your board 
and employes of its institutions have a right to be heard be
fore legislative committees in support or in opposition to 
pending legislat ion affecting the business of the board or of 
such institut ions, so long as such persons appearing before 
the committee have no pecuniary interest personally in said 
legislation. 
JEM 
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Workmen's Compensatio11,-Member of highway com
mi ttee injured while in performance of h is duties is not 
entitled to benefi ts of compensation act. 

GEORGE E. O 'CONN OR, 
District Attorney, 

Eagle River, Wisconsin. 

March 14, 1927. 

You ask whether a member of t he county highway com
mittee, appointed under sec. 82.05, Stats., who r eceived in
juries while in t he performance of his duties, is entit led to 
the benefi ts of the workmen's compensation act . 

Sec. 102.07, Stats., pr ovides in par t : 

"The term 'employe' as used in sections 102.01 to 102.34, 
inclusive, shall be construed to mean: 

"(1) E very person in t he service of t he state, or of any 
county, city, town, village, or school district therein under 
any appointment, or contract of hire, express or implied, 
oral or written, except any officia l of t he state, or of any 
county, city, town, village, or school district t her ein. No 
officer of the state who is subj ect t o the direction and con
tr ol of any s uper ior officer or officer s of t he state, and ex
cept as provided in subdivision (2 ) no officer of any county, 
city, town, village, or school distr.ict in the state, who is sub
j ect to the direction and control of a superior officer or of
ficers of such county, city, town, village or school district , 
while engaged in t he performance of duties for which no 
r emuneration is r eceived from any other source than the 
state, or from such county, city, town, village, or school 
dist r ict, shall for the purposes of sections 102.03 to 102.34, 
inclusive, be deemed an officia l. * * *." 

Your question then r esolves itself into t his: Are mem
bers of the county highway committee officers; and if of
ficers, a re t hey subject to the direction and control of su
perior officer s? 

In XV Op. Atty. Gen. 156, it was held that a county 
dance supervi sor was an officer. The language of that 
opinion a ptly applies t o members of the county highway 
commi ttee ; and on the authori ty of that opin ion, a nd cases 
therein cited, it is held t ha t members of Lhe highway com
mittee ar e officer s. 

Neither sec. 82.05, Stats., which provides fo r t he elec
t ion and compensation of the highway committe~ nor sec. 
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82.06, Stats., wh ich concerns the powers or duti es of t he 
county highway committee, makes member s of the commit
t ee subject to the control or direction of the county board. 
Therefore, a member of t he highway committ ee injured 
whil e in the performance of his duties is not entitled to t he 
benefits of the compensation act. 

T he insurance policy you submit cover s only the liability 
under the workmen's compensation law. Even if the mem
bers of the co unty highway committee were listed in the 
schedule annexed to the policy, no liability would accrue 
against the insurance carrier in the present case. See 
Porter v . Travelers Ins. Co., 188 Wis . 638. 
ML 

Constitiitioncil Law-Municipal C01·porntions - Home 
Rule-Police ancl Fire Depadments-Bills 57, A., and 132, 
A., attempt to amend certain provisions of general charter 
law a pplicable only to classes of cities specified and will, if 
enacted, be unconstitutional under home rule provision of 
constitut ion. 

March 15, 1927. 
THE HONORABLE A SSEMBLY. 

In r esponse to your request for the opinion of the at
torney general as to the constitutiona li ty of Bills 57, A., 
and 132, A., will state that it is my opinion that each of 
t hese bills would be unconstitutional if passed by the legis
lature because each bi ll would inter fer e with the right of 
cities · to determine their local affairs and government as 
provided by the home rule amendment to the constitut ion 
subj ect only to constitutional provisions and to such en
actmen ts of the legislature of state-wide concern as shall 
with uniformity affect every city or every village. Neit her 
of these proposed laws would, with uniformity affect every 
city but would only affect cities of the classes named so 
t hat under the provisions of t he home rule amendment to 
the constitution the rig ht to adopt laws of t he character 
named was vested in each of t he cit ies desiring to enact 
them a nd was taken away from t he legislature. This is in 
accord with t he effect of the home rule amendment as it was 
construed by this department in XIV Op. Atty. Gen. 74. 
TLM . 
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Counti<'s-Pitblic Officers-Supervisors-Salaries of su
per visors as member s of county board fixed at special meet
ing but befor e begin ni ng of terms of office of such officers 
ar e legally fixed. 

R AYMO ND E . EVRARD, 

Di.strict Attorney, 
Gr een Bay, Wisconsin. 

Mar ch 15, 1927 . 

You ask whether the members of the coun ty board can 
incr ease the sala r y from $4.00 to $5.00 at the March meet
ing of the board. I have given my personal attention to 
your request. 

Sec. 59.03, subsec. (2), subd. (f), Stats., under "Com
pensation" among other provisions, provjdes t hat each 
member sha ll be allowed $4.00 per day for t he t ime he 
actua lly attends: 

"* * * But any county board may at its annual 
meeting, by resolut ion, fix t he compensation of the mem
bers of such board to be elected at lhe next ensui ng elec
tion, at any sum not exceed ing five dollars per day." 

The statute very plai nly says a t its annual meeting. The 
opinions of t he attorney genera l in lhe following vo lumes, 
IV Op. Atty. Gen. 329, VI Op. Atty. Gen. 122, and to w hich 
you r efer , state t he rule as follows: 

" Where a statute empowers a county board to perform 
cer tain acts at an annual meeting, it cannot do those acts 
at a special meeting." 

Sec. 59.04, subsec. (1), provides, among other t hi ngs, as 
follows: 

"Every county board shall meet on the Tuesday next suc
ceeding t he second Monday of November in each year at 
t he county seat for the purpose of transacting business as 
a boar d of super visor s. * * * ." 

In t he case of Hull v. Winnebago Co., 54 Wis. 291, the 
salary of a coun ty officer was fixed al an adjourned session 
of the "annua l meeting in November" which was held in 
March of the following year. The officer was to be elected 
in the fall following t he adjourned meeting in Mar ch. 

Chief Justice Cole in writing the opinion, said : 

10 
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"* * * It is certainly true that the statute is not ex
pressed in the most apt and concise words; but still there 
is no difficul ty in arriving at its true intent and meaning. 
That intent obviously was to give the county boards the 
power to determine the amount of salaries of county offi
cers. It is quite clear that t he statute contemplates that 
the power shall be exercised at a period remote from the 
time when such officer s wer e to be chosen, in order to pre
vent the influence of partisan bias or personal feeling on 
the part of members of t he board in fixing the salary. 
* * * " 

From t he foregoing, if the salary were fixed at an ad
j ourned meeting in March and if the county board were 
elected in the fall this would be legal. 

Does it make any differ ence if this is done at a special 
meeting when t he super visors are to be elected in Apri l or 
soon after the salary is increased? It is remote from the 
time when such officers are to be chosen, as the word "re
mote" is used in the opinion of the court. See State ex 1·el. 
Banks 'll . McClure, 91 Wis. 313. The gist of this decision 
is that the salary of the sheriff must be fixed before his elec
tion, and can not be changed during his term of office. 

In Vol. XII Op. Atty. Gen. 2G, the question was the fix
ing of the salary of a county officer, which was done at a 
special meeting of the board held in May. The county of
ficer ·was to be elected in t he fall to take office in January. 

The present meeting of the Brown county board is a spe
cial one, but 

·'The county board of each county is empowered at any 
legal meeting to: 

" * :~ ::: 
"Perform a JJ other acts and du ties which may be a ut hor

ized or r equired by law." Sec. 59.07, subsec. (18). 
The special meeting of the Brown county board is a legcil 

meeting. See first paragraph of sec. 59.07. 
This is a broad stat ute and , in the case you pr opound, t he 

salary, if fixed in March fo r an officer elected in April, 
would be fixed a t "a peri od r emote from t he time when 
such officers [are] were to be chosen ." It will be r emote 
in the sense that it will be prior to the beginning of the 
term of the member s to be elected, and I will adher e to the 
opinion laid down by one of my present assistants in XII 
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Op. Att.y. Gen. 25 and answer your question in t he affirma
tive, and hold the action valid. 

Mileage allowance may be paid members under sec. 59.03 
(2) (f) when t hey are getting $5.00 per day, the same as 
if they were getting $4.00, as provided by statute. In 
other words, the $5.00 per day provided by t he county 
board is exclusive of mileage. 

You are cer tainly correct in holding that t he salary can 
on ly be increased for the next ensuing year and if the coun
ty board fails to act each year the salary r everts back to 
$4.00 per day. 

You!' citations from the statutes, t he attorney general's 
opinions, and the decisions were of inestimable value. 
JWR 

Appropriations and Exvenditures-Counties-Public Of
ficers-County Board Comrnittee-Number of days for 
which compensation may be paid committee member of 
county board in any one year (with statutory exceptions ) 
is limited by secs. 59.06 and 59.03, Stats. ; county board 
cannot by its act extend s uch limitation. 

RAYMOND E . EVRARD, 

District Atto1·ney, 
Green Bay, Wisconsin. 

March 15, 1927. 

Your letter of the 11th received. You r equest to be ad
vised on three questions: 

(1) What is the maximum number of days' pay a mem
ber of the county board is entitled to r eceive pursuant to 
sec. 59.03, subsec. (2), par. (f), Stats., and sec. 59.06, 
subsec. (1) and subsec. (2), first paragraph, and subd. 
(b), limiting number of days that member s of the board 
can receive per di em and mileage? 

(2) Has the county board, by resolution, the right to 
extend such maximum time beyond the statutory limita
tion? 

(3) Is an inYestigating committee pertaining to r eport 
on whether a county building should be r emodeled entitled 
to per di em in excess· of thirty days? 
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On such questi ons you are advised separately as follows : 

Questio11 N o. 1: 
This questi on must be answer ed as per your own inter

pretation of the governing statutes, viz.: Thirty days is 
the limitation of the number of days a committee member 
may receive pay, notwithstanding that such member is 
also a member of a "committee on buildings in reference 
Lo making a few incidental changes in the court house." 

The terms "painting of the · present court house" and 
"making a f ew incidental changes in t he court house," of 
necessity presuppose a court hou~e already er ected, a nd in 
accomplishing Lhe work mentioned by you in such quoted 
phrases it would requir e the greatest s tretch of imagina
tion (even to the breaking point) in order to believe that 
the legislative in tent ,vas to include repair work within t he 
statutory phrase of "er ection of any county buildings." 
Had the legislatu re intended to include repairs in sec. 59.06 
(2) it would have explicitly done so. To construe the word 
"repairs" as synonymous with the word "erection" as the 
latter word is used in such statute, wou ld do violence to 
both the language and the spirit of the act, permitting "re
pair " committees, as dis tinguished from "erection" commit
tees, to make "repairs" to county bui ldings already er ected 
proh ibitive in a great many instances on account of ex
cessive cost ther eof in the way of commi ttee pay, ther e 
being no stat utory limitation on the number of days 
for which "er ection" committees are entitled to dr aw pay. 
Statutes must always r eceive a r easonable construction 
and not a distorted one which will lead to t he ridiculous. 

Question No. 2 : 
The legislature by the enactment of sec. 59.06 has li'mit

ed the number of days for which a committee member may 
be pa id in any one year. The legisla ture has in no unmis
takable language spoken on the s ubject. The county board, 
by resolution or otherwise, cannot nullify an act of the leg
islature. It is not even a debatable question, and your ex
pressed opinion that t he r esolution extending the legisla
tive limit of such number of days is null and void, is cor
rect. See Town of Hwmboldt v . Schoen, 168 Wis. 414. 
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Question No . .'J: 
This question must be a ns,ve recl in the negative. No 

committee member of a county board is entitled to pay in 
excess of the number of days limited by statute. Secs. 
59.03 (2) (f) and 59.06 (2) and 59.06 (2) (b) a re the 
governing statutes on t he subject. 

That por tion of sec. 59.03 applicable to the question pr o
pounded, reads as follows: 

"(f) Compensation. * * ··· No supervisor " in coun
ties containing a population in excess of fifteen thousand 
"shall be paid for more than twenty days of such attend
ance, except, * * * for services as a member of a 
commit tee as provided in section 59.06." 

Referring to the applicable por tion of sec. 59.06 con
tained in subsec. (2) thereof, and in subd. (b) of such 
subsection, we are advised as follows : 

"* * * The number of days for which compensation 
and mileage may be paid a committee member in any one 
year, except members of committees appointed to have 
charge of the erection of any county buildings, and except 
as otherwise provided by law, are limited as follows : 

[Subd. (a ) of this subsec. (2) is not applicable and is not 
here set out ] . Subd. (b) of said subsec. (2) is applicable 
to your case and reads as follows : 

" (b) In other counties, to thirty days in the aggregate 
for ser vices on one or more committees." 

The only exceptions to the statutory limitation of num
ber of days for which compensation may be paid a com
mittee member in any one year ar e to be found in the stat
utes quoted from. The limitation is thirty days in the ag
gregate unless the committee member falls within the ex
ceptions noted in the foregoi ng mentioned statutor y provi
sions, and unless you are satisfied that a committee mem
ber brings himself within the statutory exceptions he is not 
ent it led to compensation in excess of an aggregate of thir ty 
days. 
HAM 
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Bridges and Highwo:ys-Signs-Advertising signs erect
ed or maintained on public highways of stat e or on line 
fences along such highways are unlaw:f ul, and are subject 
to r emoval ; persons responsible for their erection are liable 
to penalties imposed by provisions of sec. 86.19, Stats. ; un
der cir cumstances specified in sec. 343.482, Stats., erection 
and maintenance thereof may be also violation of t hat sec
tion. 

March 16, 1927. 
HIGHWAY COMMISSION. 

You inquire whether a mer chant may lawfully place ad
vertising signs on the fences along public highways, the 
par ticular sign proposed to be used in the specific case be
ing 36 inches long by 12 inches wide with a white arrow 
on a red field painted thereon and bearing the legend "X 
miles to P- H- Co. (followed by the merchant's business 
slogan and t he name and place where his store is located)," 
the signs for t he most part to be fastened between the first 
and second wires of wire fences in such position that they 
do not obstruct the view to other roads. 

Assuming that the fences on which the proposed signs are 
to be placed are fences along the lines of the highways, it 
is my opinion that such signs would be within t he limits of 
the highway within the intent and meaning, and are pro
hibited by sec. 86.19, subsec. (1), Stats., which was created 
by ch. 96, laws of 1925. 

Said subsec. (1) r earls as follows: 

"No sign shall be plated within the limits of any public 
street or highway except such as are necessary for the guid
ance or warning of travel. It shall be the duty of the 
county highway committee in each county to cause the r e
moval of all other signs from the state and county trunk 
highways, and the duty of the town, village and city officer s 
to cause the r emoval of such other signs from all other 
roads and streets within their respective towns, villages 
and cities. Any sign on any public street or high·way in 
violation of this section after June 30, 1925, shall be re
moved therefrom by the officers responsible for the main
t enance of such street or highway, and disposed of in such 
manner as they may deem advisable." (Italics are mine.) 

I think it could not successfully be cla imed t hat such signs 
as those referred to in your inquiry are necessary "for the 
guidance or warning of travel." 
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Subsec. (2) empowers the state highway commission to 
prescribe regulations with r espect to the er ection of signs 
on public highways, and provides that such regulations 
when published in the official state paper shall have the 
force of law, and further provides: 

"* * * No advertising sign shall use prominently 
any words, or combination of words, commonly used for 
the guidance or warning of travel, nor shall any advertis
ing sign be erected or be permitted to remain in any place 
or manner so as to be a cause of danger to travel on t he 
highways, either by reason of causing an obstruction to 
the view or otherwise." 

This provision, I think, relates to all advertising signs, 
whether erected and maintained within the limits of pub
lic highways or outside of such limits. 

Subsec. (3) provides: 
"Any person who shall erect any sign on any public 

highway, or elsewhere in violation of any of the provisiom 
of this section, or the r egulations of the highway commi"'
sion, or without the written consent of the state highwa} 
commission if the sign is to be er ected on a state trunk 
highway, the county highway committee in the case of a 
county trunk highway, or the city council, village or town 
board in case of a street or highway maintained by a city, 
village or town, shall be fined not less than ten dollars nor 
more than one hundred dollars, and for a second or subse
quent violation shall be fined not less t han ten dollars nor 
more than five hundred dollars." 

Sec. 343.482, Stats., created by ch. 313, laws of 1919, 
contains similar provisions and also provides penaltier:: 
for its violation, but it is more restricted in its application 
than is sec. 86.19. But sec. 86.19 is the later enactment, 
and t herefore its provisions are not limited by those of 
the other statute. Of course, the same facts under some 
circumstances may constitute an offense under both of these 
statutes. Hov,:ever , on t he specific question you ask, this 
opinion is based on the provisions of sec. 86.19, the validi
ty of which is assumed for the purposes of your inquiry 
because it must be regarded as valid by the administrative 
and law enforcement officers unless and unt il other wise 
held by the coU1-ts, nol' is it to be understood that I ques
tion its validity. 
FEB 
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Constitutional Law-Municipal Corporations-Honie 
Rule-Police ancl Fire Departments-Questions dealing 
with police pension fund, term of office of chief of police and 
chief of fire depar tment: and r etirement of policemen are 
local questions to be determibed locally since adoption of 
home rule amendment. 

E DWARD F. HILKER, 

Assemblyman. 

March 16, 1927. 

You raise the question whether Bills 57, A. , and 132, A., 
ar e unconstitutional under the home rule amendment. 

Bill 57, A., deals with the police pension fund in cities of 
the second and third class. Bill 132, A., deals with the 
term of the chief of police and chief of the fire department, 
and with the question of retirement of policemen. 

The pr esent constitution on home rule provides that cities 
organized pursuant to state law are empowered "to deter
mine their local affairs und government, subject only to this 
constitution and to such enactments of the legtislature of 
statewide concern as ::;hall, with unifol'mity, affect eYery 
city." Under this constitutional provision t he legislature 
cannot prevent a city of any class from determining its 
local affairs and government according to the wishes of the 
cit izens of the respective cit ies. Such home rule power is 
all-inclusive except as to other constitutional provisions and 
as to enactments by t he legislature of statewide concern, 
which ar e uniform throughout t he state as to every city. 

The questions presented by the above bills are purely 
local questions and matter s. What one city does in no way 
affects other cities or the people of t he state generally. The 
questions are not of statewide concern. Legislation with 
respect to healt h and sanitation under the police power of 
t he state affects people of the state as a whole and is of 
statewide concern. 

The home rule constitutional amendment (art. XI, sec. 3) 
restricts t he cities only to the enactments by the legislature 
of statewide concern :rnd other constit utional provisions, 
and except, for these r e.strictions the amendment constitutes 
a blanket charter for every city in the state. 

This grant of power Ly the home rule amendment subject 
only to the restrictions ment ioned, is beyond the power of 

( 
f 
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the legislat ure to modify or restrict. These proposed legis
lative enactments in Bills 57, A., and 132, A., ar e not of 
statewide concern, and, I am clearly of t he opinion, are un
const it utiona l. 
FWK 

Corporations-A1·ticles of organization of cor poration in 
absence of specific statutory authority therefor may not 
provide for assessment upon outstanding stock for payment 
of taxes and inter est that may be in default. 

March 16, 1927. 
RAILROAD COMMISSION. 

Attention Gf'o. C. Mathews, Director. 
You have submitted a request for an opinion on whethe1· 

a Wisconsin corporation, having pref err ed and common 
stock which is organized to purchase, hold and dispose of 
real estate, can lawftilly provide in its a rticles of organiza
tion as follows: 

"The outstanding preferred stock shall be and is ratably 
liable for the payment of all taxes and interest th:•t may be 
in default. Provided, however, that no assessment of t he 
preferred stock can be made except by a majority vote of 
the preferred stock outstanding. The common stock shall 
be and is r atably liable for the payment of a ll maintenance 
and overhead charges of conducting t he business of the com
pany not otherwise provided for in the by-la .ws. Assess
ment of common stock may be made by the board of direc
tors on the appr oval of the majority of the common stock 
outstanding." 

Memoranda of counsel for your commission and the cor
poration accompany the r equest. 

In Central Wisconsin Trust Company v. Barter, (C. C. 
A.) 194 Fed. 835, a question concerning the provisions of 
our statute and t heir eligibili ty to a uthorize t he provisions 
and articles of organization substantially s imilar to the one 
here discussed was before the court. 

The p rovision therein questioned was as follows, p. 836 : 

"The common stock ,)f said company, though paid for in 
full, sha ll be assessable to the exten t of one hundred per 
cent thereof and each stockholder of the common stock of 
said company shall be personally liable to t he amount of 
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stock held or owned by him for all the debts, obligations and 
liabilities of said company, and such assessments and liabili
ties of said common sto<:kholders shall be enforced to such 
extent and in such manner and at such times as t he board 
of directors of said company shall deem fit and proper." 

No statute then or now authorizes such assessments. 
The receiver applied for an assessment against the stock
holder s of the insolvent <:orporation, basing his petition up
on t he foregoing section of the articles of organization. 
The court held that without plain statutor y authority there-
for it is unquestionable t hat provision in the articles to that / 
end by the alleged amendment could not be upheld. 

In the opinion it was stated, p. 838: 

"The nonliability of stockholders for the debts of the cor
poration except to make good unpaid subscriptions for their 
shares, is the established rule, both at common law and in 
the American states; ::::nd the attempted depart ure there
from, in the instant case, cannot be upheld without 'pro
visions of positive law( for its support. Gray v. Coffin, 9 
Cush. (Mass.) 192, 199; 3 Thomp. Con. on Law of Corp. 
sec. 2925; Cook on Stock & Corp. Law, sec. 242." 

There being no statutory sanction of such a provision in 
the articles, you are advised t hat they are not warranted by 
our law and hence the corporation may not so provide in its 
articles of organization. 

This discussion is not in any way concerned with the right 
of stockholder s to contribute voluntarily or by unanimous 
levy where they have authori ty to so do. 

I may add that the memoranda submitted by counsel and 
particu larly by your department were very helpful and were 
appreciated. 
MJD 
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Banks and Bankinrt-Pref err ed Claims-When X de
posits money in bank for sole purpose of making mortgage 
to Z, and bank wrongfully takes note and mortgage in its 
OW111 name and assigns them as collateral security to full 
value, X has no preferr ed claim against bank when it is 
taken over by banking commissioner about year later. 

March 16, 1927. 
W. H. RICHARDS, 

D eputy Commissioner of Banking. 
You submitted three claims filed against the State Bank 

of Mt. Sterling and you ask whether they should be allowed 
as preferred claims. In an official opinion to you, dated 
April 14, 1926 (not published) this office held that the 
claims of Susan Saegrove and J ens J. Grimslid were not 
entitled to preferences. 

According to the affidavit filed on behalf of Mrs. R. R. 
Tower on November 8, 1923, she made a special deposit of 
$3,000 in the State Bank of Mt. Sterling for the specific 
purpose of making a loan to one A. T. Anderson. The bank 
made a mortgage to Mr. Anderson in its ·own name for 
$4,000, using the $3,000 deposited by Mrs. Tower and $1,000 
belonging to one Melissa Rice. The bank took one note for 
$3,000 and one for $1,000. The $1,000 note was duly as
signed to Melissa Rice; und to Mrs. Tower the bank gave a 
receipt showing t hat it had loaned to Mr. Anderson the 
$3,000 and that a note and mortgage in that sum had been 
taken in her name. On December 1, 1924, the bank bor
rowied certain money from the Cr awford County Bank and 
assigned the $3,000 note as security. 

In Union State Bank of Lancaster v. People's State Bank 
of Lancaster , 211 N. W. 931, 934, the court said: 

"The general rule is that one whose funds have been 
taken .t hrough such fraud or were r eceived as a trust fund 
may have equitable relief to r eclaim them where they can 
be sufficie.ntly traced to, and identified in some other exist
ing fund or property. Citing cases." 

Assuming t he correctness of the facts set fort h in the affi
davit, it is obvious that a fraud was perpetrated upon Mrs. 
Tower. Her right to a preference, however , depends upon 
whether her $3,000 can be traced to and identified in some 
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other existing fund or [)roperty. Her money went into the 
$3,000 note executed by Mr. Anderson. If t hat note had re
mained in t he possession of the bank, she undoubtedly 
wo uld have the r ight to t ha t specific note. However , Wlhen 
the bank gave that note as a collater al for a loan up to the 
full value of t he note, the pledgee bank (assuming it had no 
notice) became a bona fide holder for value and held free 
and clear of the equities of prior par t ies. 

The question then arises whether the proceeds of t he loan 
secured by Mr . Anderson 's note can be trace.d and identified. 
Since the note was given as collat eral on Dece!llber 1, 1924, " 
it is highly improbable that the proceeds of t he loan could · 
be found in specie in t he bank at t he time it was taken over 
by t he banking commissioner on September 23, 1925. It 
follows, ther efore, that Mrs. Tower's claim should not be 
allowed as a pr eferred cla im. 
ML 

Corporations-Articles of Incorporation--Where ar t icles 
of incorpora tion are amended so as t o r edu ce preferred stock 
and incr ease common stock, proper fees to be paid are $10 
for fil ing amendment and one dollar for .each $1,800 of net 
incr ease in capita.I stock. 

THEODORE DAM MANN, 

S ec1·etary of State. 

Mar ch 17, 1927. 

You advise that the Bucyrus Company, a Wisconsin cor
poration, having an aut horized capital stock of $5,000,000 
pr ef erred and $5,000,000 common stock, has submitt ed an 
amendment of its a r t icles of incorporation which provides 
that the articles be amended "so as t o r educe the pr eferred 
t:apital stock of said corporation to $3,900,000 * * * 
and to incr ease the common capital stock of said Bucyrus 
Company from $5,000,000 to $8,000,000," and you ask to be 
advised wthat fee should be r equi r ed on the filing of such 
amendment . 

You say it appears to you that the company has by t h is 
resolut ion thrown aside the privilege of issuing a certain 
port ion of its pr ef erred stock (namely $1,100,000) and, in-
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dependently of that, has incr eased its common stock by the 
$3,000,000 and t hat t he fee should be that required on an 
issue of $3,000,000 which would be $3,000. The question 
is, ther efor e, whether, on a reduction of preferred stock 
and an incr ease of common stock, cr edit may be a llowed in 
the fee on account of the reduced preferred stock. 

You are advised that fees for fi ling articles of incorpor a
tion and amendments thereto are prescribed by sec. 180.02 
subsec. (9), par s. (a ) (b) and (c), Stats., and by that last 
paragraph stock cor por ations of the character named are 
required to pay $25.00 for fi ling the articles and $10.00 for 
each amendment thereto, together with a further fee of 
$1.00 for each $1,000 of its authorized capital stock in ex
cess of $25,000. I assume your in9.uiry is based upon the 
t heory t hat the or iginal t r ansaction of incorporating this 
company was closed when the original articles were filed 
and t he fi ling fee of $1.00 for each $1,000 of its authorized 
capital stock in excess of $25,000 was paid, and any reduc
tion in the amount of that capital stock would not require 
the state to pay back the fees paid t hereon, and upon t hat 
theory t he pr esent payment would have to be $1.00 for each 
$1,000 of t he increased capital. I do not think that is war
ranted by t he provisions of the statutes and the evident pur
pose of t he provisions. There is no provision in the statute 
for r epaying any part of the fees paid in case of a reduction 
in t he capital stock, but I think the purpose of t he act was 
to require each company to contri bute to t he state the 
amount specified, based upon its author ized capital stock no 
matter what kind of stock it might be, except t hat there is 
no provision for return i1~g any part of the paid fees because 
of a voluntary red uction of t he capital stock. I th ink this 
amendment is equ ivalent to saying t he capital stock of t he 
corporation is increaserl $1,900,000 and $1,100,000 of pre
fer red stock is made common stock. Suppose the amend
ment had been to decr ease t he preferred stock $2,500,000 
and incr ease the common stock $2,500,000, the capital stock 
of t he corpor ation wouid be exactly t he same and the only 
fee would be t he fi ling fee of $10.00, and that could have 
been accompli shed by a simple resolution to make $2,500,-
000 of the preferred stock common stock. The fact that 
t he increase in t he common stock exceeds the decr ease in 
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the preferred stock does not change t he principle. The net 
increase of the capital stock by the amendment determines 
the amount of fees to be paid. 

Applying that rule, the proper fee would be $10.00 for 
filing the amendment and $1,900 for t he net incr ease in the 
capital stock. 
TLM 

Cou1·ts - Garnishment - Quasi-ga.nlishment - Fees for 
jury service are not subject to quasi-garnishment under 
sec. 304.21, Stats. 

G. ARTHUR JOHNSON, 
District Attorney, 

Ashland, Wisconsin. 
In your letter of F ebruary 

ing question : 

March 17, 1927. 

26 you present the follow-

Are the fees to which a juror is entitled for serving on a 
jury in circuit court subject to quasi-garnishment under 
sec. 304.21, Stats? 

Subsec. (1) , sec. 304.21 provides: 

"Whenever any person, firm or corporation shall recover 
a judgment against any person, firm or corporation, and 
said judgment debtor at the time of the rendition of said 
j udgment, or at any time thereafter during the life of said 
judgment, shall have money due, or to become due, from 
the state or any city, county, vi llage, town, school di strict 
or other municipal corporation, said j udgment creditor 
may fi le a certified copy of such judgment with the secr e
tary of state or with th~ clerk of such county, city, vi llage, 
town, school district or other municipal corporation, as the 
case may be." 

The provisions of sec. 304.21 thus clearly appear to be 
very broad, and prima facie would include any sum de
rived from any source due to an individual. 

In Simon v. Whartenaby, 2 Clark 226 (Penn.) it was 
held that fees due a juror wer e not t he subj ect of attach
ment in execution. The case is not squarely in point for the 
r eason that no such stat ute such as sec. 304.21 was in
,·olved. The cou r t, however, intimates that as a matter of 
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public policy the fees due a juror are not subject to at
tachment. 

While it is true that t he language of the statute is ap
parently broad enough to include fees for j ur y service, we 
do not belie,·~ that as a matter of public policy such fees 
are subject to quasi-garnishment. A person called for 
jury ser vice must attend and serve as a j uror unless ex
cused by t he court for just cause. If t he.fees received by 
such j uror are subject to quasi-garnishment some jurors 
might be unwilling to serve and would seek to be excused 
on unj ust gr ounds. It would be ext remely unwise to 
throw any obstacles in t he way of j ury ser vice or to in 
any way di scourage prospective juror s from ser ving. We 
therefor e conclude purely on gr ounds of public policy t hat 
the fees for j ury service ar e not subj ect to quasi-gar nish
ment under the pr ovisions of sec. 304.21, Stats. 
SOA 

Apprnpriations o,nd E xpenditures-Claims- Legisla
ture has power to make appropriation if it ar ises out of 
moral obligation. 

J OHN GAMPER, 
Assemblyman. 

March 18, 1927. 

You inquire whet her Bill No. 64, A., providing for t he 
payment of $2,000 to Mr. and Mrs. Felix Kroplidlowski on 
account of the death of their son through an accident and 
evident ly caused by a defective shell or a defective gun 
owned by the state of Wisconsin, is properly before t he 
finance committee. 

Whether or not the state is liable is a quest ion of fact. 
The investigat ing boar d of officers in their invest igation 
at Stevens Point on Mar ch 30, 1926, made a findi ng which 
undoubtedly is before your committ ee. The board also 
fixed the r esponsibility on the three officers in command at 
that time. I should not purport to decide whet her, under 
these circumstances, t he state is l iable or not. That is a 
question of fact, not an issue of law. 
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Likewise, your query as to whether the sum of $2,000 is 
r easonable is not an issue of law. The suggestion might 
be made, if t hat is per missible, that t he finance committee 
can obtain good and sufficien t counsel on the question of 
measur e of damages from t he various departments in the 
state's service, in accordance with tables which these de
par tments have compiled, based on experience and ap
praisals. 

It is well settled that no appropriation can be made and 
no tax can be levied for mer ely a private purpose. State 
ex rel. Cons9Uclated Stone Company v . Houser, 125 Wis. 
256. 

It is a lso a well settled rule of law that t he legislature 
may appropriate money to pay a claim arising out of a 
moral obligation. LaFabre v . Board of Education of Su
perior, 81 Wis. 660; IV Op. Atty. Gen. 390; VI Op. Atty. 
Gen.184; VIII Op. Atty. Gen. 198; XIV Op. Atty. Gen. 298. 

Acting under this a uthority, there are many instances 
when t he legislature ended litigation or assumed the right 
to settle cases by enactment of a bill of this nature. 

If the legislature finds that t here is a . moral obligation 
on the part of the state to pay t he sum of $2,000 such an 
appropriation may be constit ut ionally made. 
FWK 

Mortgages, Deecls, etc.-Estates-Escheated Estates 
Taxation-Title to pr operty escheated to state on date of 
death of owner , June 15, 1921, and was therefore not tax
able that year nor subsequent years while so own ed by 
state; was not subject to any special assessments levied 
after t hat date. 

EUGENE WENGERT, 

District Attorney, 
Mi hvaukee, Wisconsin. 

March 18, 1927. 

You say that on June 15, 1921 one Frederick Gogell 
died intestate and without heirs, the owner of lots one (1) 
and two (2) block three (3) in Whitefish Bay Improve
ment Subdi vision No. 1 in the village of Whit efish Bay, 



OPINIONS OF THE ATTORNEY GENERAL 161 

Milwaukee county; that on August 29, 1923 a final decree 
was rendered establishing said facts and decreeing that 
t he said lots escheated and belonged to the state of Wiscon
sin, which decr ee was made absolute September 22, 1923 
and recorded September 27, 1923; that special assessments 
for laying water mains were levied against thesa lots De
cember 15, 1921 and extended on the 1921 tax roll. In 
June 1922 the lots were sold for the 1921 general taxes and 
also for t he special assessment taxes on that tax roll, and 
were sold again in 1924 for the 1923 general taxes and 
again in 1923 for the 1924 general taxes; that on Decem
ber 21, 1925 a special street improvement bond and also a 
special sewer improvement bond was issued against lot l , 
each payable in instalments in the years 1926 to the 1930, 
both inclusive. 

You assume that the state conveyed the t itle to t he lots 
free and clear from the general tax claim but you ask for 
the opinion of this office as to whether or not Patrick W. 
Dean, to whom the premises were conveyed by patent of 
the state of Wisconsin on F ebruary 15, 1926, took the title 
subject to the special assessment levied December 15, 1921 
and extended upon the tax roll for that year and subject 
to the special imprnvement bonds maturing 1926 to 1930. 

By the provisions of sec. 70.07, Stats., all property in 
t his state is taxable except that exempted therefrom. By 
the provisions of sec. 70.11 the property owned exclu
sively by the United States or by the state is exempt from 
taxation for general taxes. 

By the provisions of sec. 62.16, subsec. (7), no lot or 
parcel of land in any city is exempt from the payment of 
its portion of any tax for the improvement of streets or 
the building or repairing of sidewalks excepting only 
property belonging to the United States and this state. 
Par. (c) of that section makes special assessments a lien 
on r eal estate from the date of t he determination of the 
assessment by t he council but the special assessment lien 
and all the proceedings to enforce it are subordinate to the 
general tax lien, so under that rule the holder of the special 
assessment lien must protect his special lien from the gen
eral tax lien or it will be cut off. That, of course, assumes 
that each is a valid lien, but under your statement of facts 

11 
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at t he t ime Gogell died, June 15, 1921, none of the taxes, 
either general or special, were actually levied and ther e
fore were not liens on the property. 

Under both the constitution and statutes of Wisconsin, 
when a person dies intestate leaving no heirs his property 
escheats to the state and it needs no proceedings in court to 
pass the t it le. The proceedings provided for only confirm 
the title already vested by law, so I do not think any of 
these taxes or assessments ever became valid liens on t hese 
lots because before the taxes or assessments were actually 
levied so as to become a lien Gogell died and the title to the 
lots escheated or vested in the st ate and under the statutes 
were exempt from both general and special taxes. 

You speak of t he subsequent proceedings determining 
the fact t hat Gogell died intestate and without leaving 
legal heirs. I think under our statutes that proceeding 
only confirms the t itle already vested in the state. The 
facts and conditions already existed and it was only neces
sary to make them of record by such proceeding and to 
bar further claim and lit igation, but so far as the taxes and 
assessments were concerned, I think the lots were owned 
by the state within the provisions of the exemption stat
utes and were t herefore not subject to the assessments. 
See Petit·ion of Wwu.sau Inv. Co ., 163 Wis. 283. 
TLM 

Criminal Law - Seconcl Offenses - Military Service -
Punishment of soldier under army rules for violating rules 
of army is not former conviction of crime within meaning 
of sec. 325.19, Stats. 

RAYMOND E . EVRARD, 

District Attorney, 
Green Bay, Wisconsin. 

March 19, 1927. 

You say in a prosecution for violating the liquor laws 
a state's witness was asked on cross-examination, "Were 
you ever convicted of a crime?" and he answered, " I was 
convicted in the army and disciplined." You say upon fur
ther examination it appeared t hat r eferred to his having 
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been disciplined in the army for having been absent with
out leave in violation of the a rmy rules, and you ask if that 
would be a conviction of a crime within the meaning of 
sec. 325.19, Stats. 

My understanding is that would be a mere violation of an 
army rule or regulation for disciplining the army and is 
enfor ced by t he army officers. 

The words "criminal" and "conviction" are used in this 
stat ute in their ordinary sense as referring to a conviction 
of violating some criminal statute, and do not cover a mer e 
military rule or regulation. 

My experience as a former city attorney was t hat courts 
would not apply that statute nor the second offense sta
t ute to a former conviction for violating a city ordinance 
although the procedure followed the r egular criminal pro
cedure, including the right to a jury trial, while this is a 
mere summary proceeding as an army r egulation. 
TLM . 

Criminal Law- Gambling-Lotteries-So-called "better 
homes week" plan or scheme promoted by chamber of com
mer ce which offers prizes to purchasers of homes in city 
within prescribed t ime, such prizes to be awarded by lot
tery t o purchasers of such homes, is in violation of sec. 
348.01, Stats. 

GEORGE F. GEFFS, 
District Attorney, 

Janesville, Wisconsin. 

March 19, 1927. 

You submit a "better homes week " p lan promoted by 
the chamber of commerce of your city in which the chamber 
of commerce will offer a list of prizes to be given by lottery 
to purchasers of houses or homes as an inducement to 
people to buy homes. No one but the purchasers of homes 
wlithin the period mentioned can participate in the drawing, 
and you say the prizes are to be given at a drawing on 
Saturday of the "better homes week." 

You say you do not t hink this scheme or plan is in vio
lation of any_ criminal ::;tatules of the state and you ask lhe 
opinion of this office on the question. 
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You are advised t hat it is the opinion of t hls office that 
thi s plan and scheme is in viola t ion of sec. 348.01, Stats. 
Each pur chaser of a house pays for hls t icket or chance to 
draw in paying for his house, and his chance to get a prize 
in addit ion to his house is a part of t he purchase transac
tion. 
TLM 

Public Ofjice1·s-County Highway Comniittee- Member 
of county hlghway committee cannot use his own automo
bile in tr aveling and charge compensation therefor as dis
bursement necessarily incurred; his work cannot be classi
fied into super vision and inspection, or otherwise, so as to 
increase amount of compensation beyond $400 limit pre
scribed by law for all work as such committee member. 

F RANK B. KEEFE, 
District A ttorney, 

Oshkosh, Wisconsin. 

March 19, 1927. 

You refer to the provision of sec. 82.05 which provides 
that the county highway committee shall be reimbur sed 
for the actual and necessary expenses incurred in the per 
formance of their duties and t he same per diem for t ime 
actually and necessarily spent in t he performance of t heir 
duties as is paid to members of other county board commit
tees not exceeding $400 in count ies such as Winnebago 
county. 

You say the committee find it convenient in tr aveling in 
the performance of such work to use their own automo
biles and have been char ging for t he use of such automo
biles, 15¢ per mile. You ask if such charge is legal. My 
answer is no. Under the language of t hat section of stat
ute, the payment over and above the per diem is a r eim
bursement for t he actual necessar y expenses incurred. The 
same proYision is made as to several officer s, and it has been 
held t hat t he word reimbursed is used in its or dinar y sense 
and means put ting back into t he pocket or giving back to 
the per son, money actually paid out . A public officer can-
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not char ge for the use of something that is hi s own. See 
XVI Op. Atty, Gen. 50. 

You say one of the committee, outside of his dut ies as a 
member of the committee, has inspected work which the 
county has done itself :ind has been paid money greatly in 
excess of $400 as per diem fees, and you ask if a member 
of the county highwiay committee can draw for ser vices 
r endered in inspecting highways being constructed if such 
pay acts to increase the amount of his compensation beyond 
the $400 limit. In other words, you say $400 is charged to 
super vision, and what he r eceives from inspection is 
charged for construction. 

You are advised that under the provisions of sec. 82.05, 
Sta ts., the $400 limitat ion on the amount r eceived by mem
ber s of such highway committee applies to and cover s all 
wor k that the member s of such committee do as such in 
both constructing and maintaining or aiding in construct
ing or maintaining any roads or bridges wit hin such county, 
as pr ovided in that section, and that work can not be 
subdivided or divided into work of construction, super
vision, inspection, r epair or in any other way to increase 
the amount limited by law. 

Sec. 82.06 prescr ibes the duties of members of t he county 
highw·ay committee and t hose are all t he dut ies that the 
members of that committee can per form unless addi t ional 
duties a r e delegated t o t he committee by t he county boar d 
under the provisions of subsec. ( 6), and you do not state 
t hat any additional duties have been delegat ed to such com
mittee by t he county board. I do not find any provision in 
that law imposing power or duty on such committee mem
ber s to inspect highways and I do not know just what is 
meant by it, but if it is a proper ser vice in "constructing 
or maintaini ng or aiding in constructing or maintaining 
any roads or bridges withi n the county" then it is covered 
by and within t he limitation of $400 prescribed by t he 
stat ute. 
TLM 
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Public Officers-Village Justice of Peace- Sec. 61.30, 
Sta ts., determines length of term of justice of peace, such 
term being "for ·two years from the t ime of election and 
until his successor is elected and qua lified ." 

L. W. B RUE MMER, 
District Attorney, 

Kewaunee, Wisconsin. 

March 21, 1927. 

You have submitted two questions to this office and re
quested to be advised t hereon. 

Question N o. 1 : 
(a) Under the provis ions of sec. 61.30, Stats., does a 

" hold-over" justice of the peace continue to hold such of
fice irrespective of la pse of t ime, or only for a reasonable 
length of time, in the event tha t a successor should not be 
elect ed or, if elected, does not qualify? 

(b ) Would t he s ituation be changed by reason of t he 
fact t hat the same justice is elected t o succeed himself but 
fails to qualify and simply continues to hold over by r eason 
of the fact t hat he, as h is own successor, does not qua lify 
for the office? 

Subd. (a ) of this questi on must be answered in t he 
language of the governing statutes, viz., "until his suc
cessor is elected and qualified." The only limitation of the 
"hold over" t erm is set out in t he statute it self and deter
mines the question. The statute will bear no construction 
other t ha n a liter a l one. 

Subd. (b) of this question must, under the above hold
ing, be answer ed in t he negative. The fact that an in
cumbent ( even though a " hold-over" ) of the office is elected 
to succeed himself but does not qualify does not change in 
any way the statutory term for which he had been pre
viously elected, viz., "for two years from the t ime of h is 
election and until his successor is elected and qualified." 

Question No. 2: 
Suppose in a city of t he fourth class, such as t he city of 

Kewaunee, ·wher e three justices are elected, that when 
the re-elect ion occurs, th ree new j ustices a r e elected, and 
t wo of them q ualify, t he t hird one failing to qualify. Who 
would be the hold-over , or how would the hold-over be 
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determined'? Among the three justices, who would ordinar
ily retire? 

This question, in its present form, is impossible of solu
tion. I suggest therefore tliat you furnish this office with 
such additional pertinent facts as may be within your 
knowledge, as well as your own conclusions, in attempting 
to solve the problem. Furnish also relevant excerpts from 
the charter provision under which the justices arEf elected, 
and any explanation you may have which will account for 
the expiration of t he term of each justice happenin,g at the 
same time. When this additional information is furnished 
I will attempt to be of further ser vice to you. 
HAM 

Insurance - Public Officers - Insurance commissioner 
is ministerial officer. Foreign insurance company has no 
right to do insurance business in this state until it is li
censed as provided by sec. 201.40, Stats. When so licensed, 
that license shall be r enewed from year to year when in
surance commissioner determines facts and conditions 
exist as prescribed by statute for renewal; he has no dis
cretionary power to refuse license if he finds such facts 
and conditions exist. . 

March 22, 1927. 
M.A. FREEDY, 

Commissione1· of Insurance. 
You ask if the commissioner of insurance can r efuse to 

renew the license of an insurance company to transact busi
ness in this state, provided it is his opinion that the com
pany is in an unsound financial condition and that the in
terests of the people of the state are jeopardized by dealing 
with such company. 

You are advised that the insurance business, because of 
its character, comes within the police powers of the state to 
regulate it for the protection of its citizens. It is not a per
son born or naturalized in the United States within the 
meaning of sec. 1, art. XIV, United States Const., so as to 
give it the standing and rights of a natural born citizen 
outside of the state of its creation, so that this state could 



168 OPINIONS OF THE ATTORNEY GENERAL 

admi t an insurance company of another state on such 
terms and conditions as it sees fit, or it could exclude it en
tirely from doing business in the state. The solution of 
your question depends upon what the legislature has pro
vided. 

Sec. 201.40, Stats., provides t hat when the commissioner 
of insurance is satisfied t hat an insurance corporation has 
fu lly complied with all provisions of law applicable thereto, 
and that the interests of the people of the state ar e not j eop
ardized by dealing with such corporation, he shall deliver 
to such corporation a license to transact business in this 
state as prescribed by the statutes. That fixes the terms 
and conditions on which the firs t license shall be granted; 
the statute then provides that he shall renew the same from 
year to year so long as such corporation shall desire to do 
business in this state and sha ll have complied with all of the 
laws t hereof, and its capital, securit ies and investments 
remain as r equired by Jaw. That prescribes the conditions 
of a renewal of the license and if the condi tions exist and 
are complied with, the company is entitled to a license. 

An insurance commissioner is a ministerial officer and he 
does not have and cannot be given any judicial or legisla
tive power s. Under these general rules it is not a question 
for the insurance commissioner to determine whether or 
not in his judgment it would be wise to renew the license 
of this insurance company. The statute above referred to 
says that he "shall renew the same from year to year so 
long as such cor poration shall desire to do business in the 
state, and shall have complied with a ll of the laws thereof, 
and its capital, securiti es and investments remain as re
quired by law." That is a mandatory provision based on 
the facts and conditions named so I think under that ex
press provision, the only question the insurance commis
sioner has to consider and determine is: Do the statutory 
requirements specified exist? 

In case of State ex rel. Covenant Mutual Benefit A ssoci
rition of IUinois v. Root, 83 Wis. 667, 680, the court says : 

"* * * Undoubtedly the legislature has the authority 
to prescribe such condltions and restrictions upon for eign 
insurance companies doing business in this state as it may 
see fit to impose. * * *" 
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At page 685 the court says: 

"It is contended that the admission or Exclusion of such 
foreign association is wholly discr etionary with t he in
surance commi~sioner. It is t rue the law requires him to 
investigate the character and standing of sueh applicant; 
but when as here, he finds, upon such investigation t hat 
the conditions named in sec. 2 of the act have been com
plied with, then he is thereby required to notify such as
sociation and issue a license to the same. In otlier words, 
t he law regulates the conditions upon which such foreign 
association may do business in this state, and upon com
plying with the conditions t hey have a right to the licerise 
* * * " 

So I think in t his case, under the provisions of sec. 201.-
40 for renevving licenses, the commissioner is simply to de
termine whether or not the condit ions there specified exist. 
If they do, the company is entit led to a renewal of its li
cense. If t hey do not, then it is not entitled to such re
newal. 

You will notice the language of sec. 200.04, subsec. (3), 
pr escribing the condit ions under which the insurance com
missioner may r evoke t he license of an insurance company. 
It says: 

"Whenever it shall appear to the commissioner of insur
ance that any for eign company authorized to transact 
business in this state is in an unsound financial condition he 
may r evoke the certificate granted such company; ,:, * *" 

That is a specific power to r evoke an existing license and 
is based upon the commissioner's finding and determining 
the facts there stat ed, which are entirely different from the 
facts stated in sec. 201.40 for r enewing a license, and I think 
that is important in determining the proper effect to be 
given to these two provisions. 
TLM 

I 
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Intoxicating Liquors- It is not unlawful to have in one's 
possession malt or vinous liquors, except on premises fo r 
which license has duly been issued and is in force to sell 
nonintoxicating liquors. 

GEORGE S. GEFFS, 
District Attorney, 

Janesville, Wisconsin. 

March 22, 1927. 

You inquire in your communication of Mar ch 17 
wliether the possession of malt and vinous liquors other 
than in a private dwelling house, for instance, in an auto
mobile, is an offense. This question is answer ed by the 
decision of our court in the case of Endish v . S tate, 188 
Wis. 259. In that case our court held that the provision 
of subsec. (28) , sec. 165.01, which reads : 

"The possession of liquor by any person wit hout a permit, 
other than in his private dwelling used exclusively as suc:h, 
shall be prima facie evidence of unlawful possession," 
is merely the statement of a rule of evidence, which was in
tended to apply to distilled liquors. The court said, p. 263: 

"* * * It must be borne in mind that prior to the 
statute it was legal to possess alcoholic liquors. Without 
a statute making possession an offense, it is still permis
sible under the state law. ,:, * * " 

The possession of privately distilled liquor is declared 
an offense, but the possession of vinous and malt liquors 
is not declared an offense by sec. 165.01, except the pro
vision in subsec. (30), that no one shall have in his posses
sion on or about the premises licensed to sell nonintoxi
cating liquors any intoxicating liquors. 

Your question must ther efore be answer ed in t he nega
tive. 
JEM 
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Publ-ic H ealth- l'lwnnncy- PharmacisL is required to 
be examined and registered in manner prescribed by sec. 
151.02, Stats. Registration must be annually renewed in 
manner provided by subsec. (5) ; upon fai lure to procure 
r enewal within sixty days after second notice, registration 
ceases and can be reacquired only as original registration. 

G. V. KRADWELL, President, 
Board of Pharmacy, 

Racine, Wisconsin. 

March 22, 1927. 

You say you frequently receive letters from persons who 
have been registered pharmacists in the state but who 
have allowed their right to practice pharmacy in the state 
to lapse by not renewing the same as prescribed and re
quired by sec. 151.02, subsec. (5), Stats., and you enclose 
a letter of one on that situation who enclosed a $2.00 fee 
and tries to explain why he had not made the application 
for renewal within the time and as specified in the stat
utes. You say you have advised that you are powerless to 
grant such renewal aft er the time prescribed and that the 
applicant must make an original application for r egistr a
tion in the same way as though he had never been r egis
ter ed. You ask to be advised as to the correctness of t hat 
ruling. 

I t hink ther e can be no question but that that is the ef
fect of the statute. Sec. 151.02 provides for original ap
plication and examination and the conditions of licensing, 
which license must annually be renewed as provided by 
subsec. (5), and that provides that upon failure to procure 
r enewal within sixty days after the secr etary has given 
the second not ice of expiration, r egistration ceases and 
can be r eacquired only as an original r egistration. So if no
tice had been given in the manner prescribed by law, the 
man is absolutely out unless he makes application and is 
registered as an original applicant, and the board has no 
discr etion in the matter. 
TLM 
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Public Officers-H ighway Engineer- A ppointment of 
state highway engineer is not vested in state highway com
mission, but is r equired to be made by state chief engineer 
wi th approval of slate highway commission. P ower of r e
moval of state highway engineer is a lso vested in state 
chief engineer, and not in state highway commission; but 
no opin:on is expr essed on question of legali ty of recent r e
moval by s tate highway commission of acting state high
way enginear for reason that answer to that question m_ay 
depend upon facts not stated in inquiry. 

March 22, 1927. 
LEGISLATURE. 

Special Legisla ti ve Sta te Highway Investigating Commit 
tee. 

You state : 

"On January 25, 1927, t he sta te highway commission in 
special s::ssion r emoved J. T. Donaghey, state highway 
engineer, by electing H. J. Kuelling his successor," 

and inquire : 
1. Whether the state highway commission had the power 

to remove Mr. Donaghey as stat e highway engineer ; and 
2. Whether the stat e highway commission had the power 

to elect a state highway engineer to succeed the removed 
official. 

The pr oper answer t o the first question probably de
pends upon facts not stated in your inquiry (such as when 
and how Mr. Donaghey was appointed to t he posit ion, and 
if not legally appointed, t he facts, if any, as t o r ecogni
t ion, ratification or confirmation of the appointment by 
the legal appointing power) and in t he absence of such state
ment, I t hink, does not admit of a categorical answer. He 
may not have been legally appointed, and if not legally ap
pointed the officer or par ty appoint ing him may have had 
the power to r ectify the illegal act by r emoval ; or the 
original appointment may have been illegal and yet have 
been ratified and confirmed qy the legal a ppointing power , 
in which case pr obably the legal appoint ing power only 
would have the right of r emoval. 

I am of the opinion that the second question should be 
answered in the negative, for t he r eason that, after a care-
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ful examination of the existing statutes applicable thereto 
and their history, I have reached the conclusion that the 
appointing power is not the state hjghway commission but 
is the state chief engineer with t he appr oval of the state 
highway commission. 

Ch. 337, laws of 1911, created the state highway com
mission and defined its general powers and duties in secs. 
1317m-1 and 1317rn-2 of the statutes thereby enacted. 
Subsec. 2, sec. 1317m-2 provided: 

"The commission shall have authority to employ, remove 
and fix the salaries of engineers, experts, clerks, stenog
raphers, and temporary employes as may be necessa1-y to 
carry on t heir work ; and may assign such duties and dele
gate such authority to these employes as t hey deem advisa
ble. Their chief engineer shall be known as the state high
way engineer . * * * " 

It is common know1edge that Mr. A. R. Hirst was the first 
state highway engineer, and presumably was first appointed 
under the provisions of the law just quoted, and I assume 
was in office and acting at the t ime of t he enactment of the 
law creating the state clepartment of engineering, presently 
to be referred t o, in 1915. 

Ch. 500, laws of 1915, cr eated the state department of en
gineering and the office of state chief engineer as sec. 1636--
250, Stats. 1915, subsec. 6 of which provided, in part: 

"* * * Whenever a state board or administrative or 
executive officer may require continuous engineering or 
architectural service, the chief engineer may appoint an as
sistant or assistants, who shall, under the general direction 
of the chief engineer and the immediate direction of such 
state board, administrative or executive officer, have charge 
of and supervision over t he work for such a department, 
board, or commission. Said assistant or assistants may be 
designated state highway engineer, state ar chitect, univer
sity architect, or by such t it les as will best describe or indi
cate t he branch or division of t he work of which he shall 
have charge. Such appointment shall be made with the 
approval of the head of the department or board over whose 
work such assistant is to have supervi sion * * * " 
Subsec. 10 provided : 

"All laws and parts of laws in conflict ,vith or inconsist
ent with t he provisions of this chapter are r epealed in so 
far as t hey conflict or are inconsistent ther ewith," 
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and subsec. 11 provided: 

"This statute, however, shall not be construed as remov
ing from office any engi neers, ar chitects or other experts 
now employed by any state department or institution until 
successors a r e duly appointed in accordance with the pro
visions herein contained. 

Under these provisions Mr. Hirst r emained in office as state 
highway engineer by virtue of h is original appoint ment, 
unless he was, after the enactment of such provisions, reap
pointed by the state chief engineer with the approval of the 
state highway commission , in which case, of course, he 
would then hold his office by virtue of such reappointment ; 
but, in any case, at the termination of his service as state 
highway engineer his successor was required to be ap
pointed by the state chief engineer, with the approval of the 
state highway commission. 

The substance of the provisions of secs. 1317mr-l and 
1317m-2, r elating to the highway commission, its power s 
and duties, now appear in the statutes as sec. 82.01 and the 
introductory paragraph and subsec. (1) of sec. 82.02, hav
ing been r enumbered by sec. 124, ch. 108, laws of 1923. 
The revisor's note to the r evision bill indicates clearly that 
the changes made wer e merely of phraseology and not of 
meaning. The int roductory paragraph and subsec. (1), 
sec. 82.02, Stats., so far as pertinent, r ead: 

"Powers and duties of highway comm•ssion. The com
mission shall have charge of all matter s pertaining to the 
expenditure of state and federal aid for the improvement of 
public highways, and :3hall do all things necessary and ex
pedient in the exercise of such super vision. To that end 
t he highway commission shall have authority and it shall be 
its duty: 

"(1) To employ such persons as may be needed to carry 
on its work, and assign to them such dut ies and delegate to 
t hem such authority as it deems advisable. Its chief engi
neer shall be known as the 'state highway engineer.' 
* * * ,, 

The substance of subsec. 6, sec. 1636-250 was renum
bered by subsec. 3 and 4 of ch. 99, laws of 1917, to be sec. 
34.02, subsec. (6), and 34.03, and subsec. (6) of t hat re
vision was renumbered to be subsec. (7) by ch. 195, laws of 
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1917. The revisor's note to the r evision bill e>..l)r essly states 
t hat no change in substance or meaning was intended to be 
made by t he r evision. 'l'he per t inent provisions of the stat
utes r elating to t he state chief engineer, his power s and du
t ies, now appear in the statutes as the introductory para
graph and subsec. (7) , sec. 34.02 and sec. 34.03, Stats., and 
ar e as follows : 

"34.02 Chief engineer, powers and duties. The state 
chief engineer shall exer cise the power s and perform t he 
duties prescribed by this chapter: 

"* * * 
" (7) To appoint, subject to t he appr oval of t he depar t

ment , board, commission or officer applying ther efor, one or 
more assistant state engineers for continuous engineering 
or architectural ser vice with such applicant, whenever such 
continuous service is needed. Such assistant s may be desig
nat ed by such officia l t itles as wm suitably describe or indi
cat e the char acter of the work to which they ar e assigned, 
such as highway engineer , state architect or university 
architect." 

"34.03 Duties of assistant engineers. The assistants 
appointed pursuant to subsection (7) of section 34.02 shall 
have charge and super vision of the work of t he department, 
board, commission or officer upon whose application hi s ap
pointment was made, subject, however , to the gener al direc
tion of the chief engineer and the immediat e direction of 
such applicant ." 

A study of the acts of the legislature above referred to 
convinces me that it was the intent and purpose of the leg
islature in cr eating t he state department of engineering and 
vesting the power of appoint ment t her eafter of all assistant 
engineer s in the st at e ser vice assigned to continuous duty 
with any depart ment, board, commission or officer , under 
whatever t it le or designation given him by the statutes or 
the appointing power , that a ll such appointments must 
be made by the stat e chief engineer as an appointing power 
best qualified t o j udge of the technical qualifications, t ra in
ing and experience of such appointees, subject only t o the 
r estriction that the per son appointed must be acceptable to 
the state department, board, commission or officer r equir
ing such service, and that t he only exception was as to engi
neer s, a r chitects or other experts employed by any state de
partment or instit ut ion at the time of the taking effect of 
ch. 500, laws of 1915. 
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By the provisions of sec. 17.07, Stats., the power of r e
moval of the state highway engineer is vested in the ap
pointing power, namely, the state chief engineer. 
FEB 

Trade Regulation--Tracle-marks-Infringement of trade
mark discussed. 

EDWARD NORDMAN, 
Commissioner of Markets. 

March 22, 1927. 

In your letter of March 17 you r equest an opinion in the 
following matter: 

A certain Minnesota <!o-operative association is the ow11er 
of a trade-mark consisting of the words "Land O'Lakes 
Sweet Cream Butter" together with a pictorial design 
which is used on packages of butter. Certain Wisconsin 
co-operative associations have prepared an advertising de
sign the essentia l parts of which are as follows: Across 
the upper part of the advertisement the words "Lake Re- , 
gion Butter" appear in one-half inch heavy type. Across 
the lower part of the ad the words "Wisconsin Co-operative 
Creameries" appear in one-fourth inch light type. At the 
upper left of t he ad appears a map of Wisconsin in red 
which shows one lake. Directly above the map the words 
"Made in" appear in one-eighth inch thin type. In the 
center of the map t he word "Wisconsin" appears in one
eighth inch heavy type. Directly below the map t he words 
''The Land O'Lakes" appear in one-eighth inch thin type. 
Thus reading down t he following appears: "Made in Wis
consin, The Land O'Lakes." 

"The infringement of a trade-mark consists in its use or 
imitation by another on his goods in such manner that the 
purchasers o~ such goods are deceived, or liable to be de
ceived, and induced to believe that they were manufactured 
or sold by t he owner of the trademark." 26 R. C. L. 869. 

"The use of a trademark will not be restrained unless it so 
closely resembles that of the compla inant as to raise the 
probability of mistake on the part of t he public or of design 
and purpose on the part of the defendant to mislead and de
ceive." 26 R. C. L. 873. 
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However, 
"Similarity, not ident ity, is the test of t he infringement 

of a trademark and colorable imitations are as much a sub
ject of legal r edress as t he mor e exact and perfect simili
t udes." 26 R. C. L. 872. 

See also L istman M i ll Company v . Wi lliam L istman Mi lling 
Company, 88 Wis. 334, 342. In the Listman case the promi
nent feature of t he plaintiff's trade-mark was the word 
"Marvel." The court held that t he defendant had in
fringed such trade-mark by using t he word "Mar vel" in 
combination with other words so as to const it ute a trade
mark so similar in appearance to the plaint iff's t hat t he dif 
ference might easily pass without obser vation to casual ob-

. ser ver s. In Manit owoc M alting Company v. Milwaukee 
M alt ing Company, 119 Wis. 543, the striking features of 
both plaint iff's and defendant's devices wer e a large figure 
eight and encircling heads of barley. Although ther e wer e 
differ ences in coloring and in t he words attached, t he court 
held that t he defandant's device was an imitation of t he 
plaintiff's, calculated to deceive. 

With r ef er ence to the trade-mark here under considera
tion, it is appar ent that t he words "Land O'Lakes" consti
tutes its most prominent f eature. The same words appear 
in t he ad although with a differ ent combination of other 
words and perhaps in a different r elation and position. It 
is thus seen, that ther e is some similar ity between the t rade
mark and the ad. There ar e also numerous differences be
tw~en t he t wo. 

It has been seen that where one t rade-mark copies the 
prominent features of another, the former may infringe the 
lat t er , if the former amounts to a color able imitat ion of the 
latter , liable to deceive or calculated to deceive, even though 
ther e may be differ ences bet ween the two t rade-mar ks. 

As to whether the ad in quest ion has copied the promi 
nent features of the trade-mark in question and whether the 
ad amounts to a condemnable imitat ion of the trade-mark, 
t his opinion cannot give a categorical answer . With the 
principles her ein stated as a guide, t he question of whether 
a trade-mark has been infringed is one for the jury. 26 R. 
C. L. 871, 873. 
FCS 

12 
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Criminal Law-Fraudulent Advertising-Public Health 
-Pharmacy-Trade Regulatio'l'lr-Competitio'l'lr-Whether 
sign "drugs" misrepresents is question of fact. 

Fraudulent advertising may be crime under sec. 343.41$ 
or sec. 343.25, Stat s. 

HENRY G. RUENZEL, SecretariJ, 
Board of Pharmacy, 

Milwaukee, Wisconsin . 

March 22, 1927. 

You inquire whether t here is a stat ute or Jaw whereby the 
state board of pharmacy may demand removal of drug ·signs 
on stores not operated as drug stores, because of not em
ploying registered or assistant registered pharmacists. 

The provisions of the statute in so far as material to your 
inquiry, are as follows : 

"In rural districts wi Lh no registered pharmacist or as
sistant pharmacist within three miles, the board may issue 
to mer chants permit to sell for one year drugs and medi
cines specified therein, upon payment of fee fixed by the 
board, not exceeding fi ve dollars." Sec. 151.03, Stats. 

" ( 1) Certificates of r egistration, renewals, and permits 
shall be· conspicuously exposed in the place of business. 

"(2) No per son shal1 retail, compound or dispense drugs, 
medicines or poisons, except paris green, in packages labeled 
'paris green, poison,' nor permit it, in a town, vi1lage or city 
of five hundred or more inhabitants, unless he be a regis
ter ed pharmacist, nor instit ute nor conduct a place therefor 
without a r egistered pharmacist in charge, except that a 
registered assistant pharmacist may do so under the per
sonal super vision of a r egistered pharmacist, and may have 
charge during the pharmacist's necessary absence, not to 
exceed t en days. If the inhabitants ar e less than five hun
dred, only a r egistered assistant pharmacist is required. 

" ( 3) This shall not interfer e with the dispensing of 
drugs, medicines or other articles by physicians, nor with 
the sale of proprietary medicines in sealed packages, labeled 
to comply with the federal pure food and drug law,, with di
rections for using, and t he name and location of t he manu
facturer, nor with the sale of alum, ammonia, borax, bay 
rum, bicarbonate of soda, cr eam of tartar, concentrated 
lye, olive oil, sal ammoniac, sal soda sulphur, copperas, ep
som salts, glauber salts, castor oil, glycerine, senna leaves, 
indigo, blue vitro}, turpentine, wood alcohol and denatured 
alcohol." Sec. 151.04, Stats. 
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Under 151.03 where permission has been granted lo mer
chants to sell drugs anrl remedies, clearly there is no mis
representation. 

Is t her e a misrepresentation when the sign "drugs" is 
di splayed? A drug is defined: 

"A gener al term applied to any animal, vegetable or min
eral substance comprising the elements of which medicine,; 
and prescriptions are ordinarily compounded; * * *." 
19 C. J . 766; Selma 1J. B,-r-"wer, 9 Cal. App. 70, 77. 
Again, 

"Any substance used as a medicine." Webster's New 
International Dictionary; Larsen v . Paine Drug Co., 16U 
App. Div. 838, 839, 155 N . Y. S. 759. 

This department, however , does not purport to decide 
whether t he representation of "drugs" is actually a falsity. 
That is not an issue of law, but a question of fact. 

If the adver tised "drugs" are not drugs and the party hac:: 
caused the false advertisement to be published for t he pur
pose of defrauding, then a very clear criminal offense exists 
under the fraudulent advertising statutes, sec. 343.413. 

Moreover , if the advertisement is assumedly fraudulent 
and the party makes sales by virtue of the fraudulent repre
sentations, he may be guilty of obtaining money under false 
pretenses within t he meaning of section 343.25. Further
more, unt rue, deceptive or misleading advertising may be 
enjoined as unfair competition by an administrative order 
of the department of markets, issued under sec. 99.14, Wis. 
Stats. 

As indicated above, a question of fact will not be deter
mined by this department. This opinion is in accord with 
a previous ruling in XUI Op. Atty. Gen. 543. 
FWK 

Constitutional Law-L egislatiwe-Assembly Districts
Doubt is expr essed as to constitut ionality of Bill 10, A., r e
lat ing to assembly districts. 

March 22, 1927. 
SENATE COMMI'rTEE ON JUDICIARY. 

Irving P . Mehigan, Chairman. 
In your letter of March 17 you request an opinion as to 

the constitutionality of Bill No. 10, A. 
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The hill proposes to amend sec. 4.01, Stats., r elating io 
assembly districts, as follows: 

"The paragraph of section 4.01 of the statutes r elating to 
the assembly districts of Kenosha county is amended to 
r ead: 4.01 . . . . . Kenosha County.-The .ft.rs.t, sec
ond, third, fourth,~. seventh, eighth, iHt€I: ninth, tenth 
and eleventh wards of the city of Kenosha shall constitute 
t he first district. 

"The towns of Brighton, Bristol, Paris, P leasant Prairie. 
Randall, Salem, Somers, iHl:6: Wheatland and the Villa.ge of 
Silver Lake, and the first, fom:th, fifth, sixth and eigltt.h 
twelfth wards of the city of Kenosha shall constitute the 
second district." 

Sec. 4.01 was last amended by chs. 470 and 590, Laws 
1921. 

Art. IV, sec. 3, Wis. Const., provides as follows : 

"At their first session after each enumeration made by 
the authority of the United States, the legislature shall ap
portion and district anewi the members of the senate and 
assembly, according to the number of inhabitants, exclud
ing Indians not taxed, soldiers, and officers of the Un ited 
States army and navy." 

The question is whether the legislature may make more 
than one apportionment during the period between any two 
enumerations made by ihe United States. 

In Slauson et al. v. Cit11 of Racine, 13 Wis. 398, the su
preme court of this state held that the provisions of art. 
IV, sec. 3, Wis. Const., do not cr eate such an implied pro
hibit ion against any intermediate changes of such districts 
as to prevent such changes as may arise incidentally from 
an exercise of t he acknowledged power of t he legislature to 
change the boundaries of the towns, cities or counties of 
which such districts are composed. 

However, quoting from p. 401, the court said : 

"But in our constitution there is no express prohibition 
against an alteration of assembly districts. And whatever 
limitation exists upon the power of the legislature in that 
respect, is to be derived from the general scope and objects 
of the provisions of the constitution concerning the appor
tionment of senators and representatives. B·ut it may well 
be said that these furnish such a limita,tion, and that when 
the inst?-ument provides for an apportionment and organi 
zation of di.stricts once in jive years, thi.s implies that it 
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Under 151.03 where permission ha8 been gran Le<l Lo mer
chants to sell dr ugs and remedies, clearly t here is no rnis
r epresen ta t i on. 

Is ther e a misr epr e8entation when the s ign "drugs" is 
displayed ? A drug is defined: 

"A general term applied to any animal, vegetable or min
eral substance comprising t he elements of which medicine::; 
and prescriptions are ordinarily compoundecl ; ,:, * * " 
19 C. J . 766; Selma 11. B,·P-wer, 9 Cal. App. 70, 77 . 
Again, 

"Any substance used as a medicine." Webster's New 
International Dictionar y; Larsen v. Paine Drug Co., 16U 
App. Div. 838, 839, 155 N. Y. S. 759. 

This departmen t, however, does not purport to decide 
whether the representation of "drugs" is actually a falsity. 
That is not an issue of law, but a question of fact. 

If the adver t ised "drugs" a re not drugs and t he party has 
caused t he false adver tisement t o be published for the pur
pose of defrauding, t hen a ver y clear crimina l offense exists 
under the fraudulent advertising statutes, sec. 343.413. 

Mor eover , if the adver tisemen t is assumedly fra udulent 
and the par ty makes sales by virt ue of the fraudulent r epre
sentations, he may be guilty of obtaining money under false 
pret enses within the meaning of section 343.25. F urther 
more, untr ue, deceptive or misleading adver t ising may be 
enjoined as unfair competit ion by an administrative order 
of the departm en t of markets, issued under sec. 99.14, Wis. 
Stats. 

As indicated above, a question of fact will not be det er
mined by t his depa r tmen t. This opinion is in accord with 
a previous ruling in XIII Op. Atty. Gen. 543. 
FWK 

Constitutional Law-Legislature--Assembly Districts
Doubt is ex pr essed as to constit ut iona lity of Bill 10, A., r e
lating to assembly districts. 

March 22, 1927. 
SENATE C OMMITTEE ON J UDICIARY. 

Irving P . Mehigan, Chafrman. 
In your let ter of March 17 you r equest an opinion as t o 

t he constitutionality of Bill No. 10, A. 
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The hill proposes to amend sec. 4.01, Stals., relating to 
assembly dis tricts, as follows: 

"The paragraph of section 4.01 of the statutes relating to 
the assembly districts of Kenosha county is amended to 
read: 4.01 . . . . . Kenosha County.-The fu:s..t;, sec
ond, t hird, fourth, SHt-l;h., seventh, eighth, a-rui ninth, tenth 
and eleventh wards of t he city of Kenosha shall constitute 
the first district. 

"The towns of Brighton, Bristol, Paris, P leasant Prairie. 
Randall, Salem, Somers, ffil:4 Wheat land a1td the Village of 
Silver Lake, and t he first, fo.n-th, fifth, sixth and eighth 
twelfth wards of t he city of Kenosha shall constitute the 
second district." 

Sec. 4.01 was last amended by chs. 470 and 590, Laws 
1921. 

Art. IV, sec. 3, Wis. Const., provides as follows : 

"At their first session after each en umeration made by 
the authority of the United States, the legislature shall ap
portion and district anew the members of the senate and 
assembly, accord ing to t he number of inhabitants, exclud
ing Indians not taxed, soldier s, and officers of the United 
States army and navy." 

The question is whether the legislature may make more 
t han one apportionment during the period between any two 
enumerat ions made by the United States. 

In Slauson et al. v . Cit?/ of Racine, 13 Wis. 398, t he su
preme court of this state held that the provisions of art. 
IV, sec. 3, Wis. Const., do not cr eate such an implied pr o
hibition against any intermediate changes of such districts 
as to prevent such changes as may arise incidentally from 
an exercise of the acknowledged power of the legislature to 
change the boundaries of the towns, cities or counties of 
which such districts ar e composed. 

However, quoting from p. 401, the court said: 

"But in our constitut ion the1·e is no expr ess prohibiti on 
against an alteration of assembly districts. And whatever 
limitation exists upon the power of t he legislature in that 
respect, is to be derived from the gener al scope and objects 
of the provisions of the constitution concerning the appor
tionment of senators and representatives. Biit it may well 
be said that these furnish such a liniitation, and that when 
the instrument p?"Ovides for an apportionment a1>d organi 
zation of districts once in five years, this i1nplies that it 
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slw,ll 1wt be done at any other time. This would seem clear , 
with respect to a general apportionment; and perhaps the 
same implication would extend to any particular re-organi
zation of assembly or senate districts, by any Jaw passed di
rectly for that purpose. Whether it would or not we shall 
not now decide, but shall assume for the purposes of this 
case that it woulcl." (Italics ours.) 

In People v. Hutchison, 172 Ill. 486, 50 N. E. 599, 40 L. 
R. A. 770, it was held under a constitutional provision simi
lar to ours that where the constitut ion prescribes the times 
when the state shall be apportioned, this impliedly pro
hibits its apportionment at any other t ime, and that the 
power so conferred having been exercised by a valid enact
ment at a. proper t ime, it could not again be exercised dur
ing the period prescribed. To the same effect see Wheele1· 
v . Herbert, 152 Cal. 224, 92 Pac. 353. 

It is plain t hat the bill under consideration has for its 
specific pur pose t he r eorganization or r eapportionment of 
assembly districts. In view of what our supreme court has 
said r elative to a law passed directly for such purpose and 
in view of t he cases in other states upon the subject, a grave 
doubt is raised as to the constitutionality of t he bill. 
FCS 

Counties-Mortgages, Deeds, etc.-Under prov1s10ns of 
deed of courthouse site to county of Pepin, county board 
cannot lease part of said site to city of Durand for r est 
room without violating pr ovisions of said deed. 

WILLIAM E. THURSTON, 
District A ttorney, 

Durand, Wisconsin. 

March 22, 1927. 

In your letter of March 14 you direct my attention to 
sec. 59.07, subsec. (2), Stats., which contains the following: 

"The county board of each county is empowered at any 
legal meeting to : 

"(1) * * * 
"(2) Make such leases, contracts or other conveyances 

in r elation to lands acquired for public purposes as in t hei r 
discretion are in the interest of the public welfare." 
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You sLaLc thaL at a regular session of the county board of 
your county a motion was passed authorizing a committee 
to grant Lhe city the right to build a rest room on the court
house grounds and to make and lease such as they saw fit 
and proper. This rest room was to be constructed and 
maintained by the city of Durand and was to be built in 
accordance with the plans and specifications approved by 
the state board of health. You state that the chairman of 
your board has raised the question whether t he county 
board could make a lease to the city of Durand for the prop
erty in question under the terms of a deed by which the 
property was deeded from the city of Durand to Pepin 
county, a copy of which deed you inclose. The clause in the 
deed which refers to this matter reads thus: 

"That the said county of Pepin shall hold and possess said 
described premises perpetually so long as the same is used 
for county seat purposes and that whenever said premises 
shall cease to be used for county seat purposes said premises 
shall revert to the said village of Durand and this indenture 
shall then become null and void." 

You state that the terms of the lease proposed were for a 
period of 99 years and that the lease will recite "that the 
city of Durand (successor to the village of Durand) shall 
construct and maintain a public rest room." 

Now, I am of the opinion that the leasing of part of t hese 
premises for a public rest room to the city of Durand for 
the purpose of constructing and maintaining thereon a pub
lic rest room is in violation of the provisions in the deed as 
above cited. The county of Pepin does not hold and possess 
the part of said premises so long as the said lease would be 
in force, and a public rest room for the city cannot be said 
to be for county seat purposes. 
JEM 
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Public Officers-Board of Normal Regents-School Di
rector-Offices of regent of normal schools and member of 
board of school directors of city of Milwaukee are not in
compatible ; there is nothing in either law to prevent both 
offices from being held by same person at same time. 

MRS. META BERGER, Member 
Board of Regents of Norm.al Schools, 

Milwaukee, Wisconsin. 

March 23, 1927. 

You say you are a member of the board of r egents of nor
mal schools and you are also a member of the board of 
school directors in the city of Milwaukee and a candidate 
for re-election for that office and you ask to be advised if 
the two offices are incompatible, and if your being a mem
ber of the board of regents of normal schools r enders you 
ineligible to the office of school director of the city of Mil
waukee. 

Sec. l , ch. 459, law1s of 1907, provides : 

"* * * No person holding any office in any political 
organization, or any lucrative city, county or state office 
other than a judicial office or that of a notary public, shall 
be eligible to be a member of such board of school direct-
ors '~ * *" 
in cit ies of the first class. 

It is my opinion that being a member of the board of re
gen ts of state normal schools would not bring you within 
the meaning of any of the disqualifying terms mentioned in 
the city school laws above quoted, and I see nothing in the 
duties of either office that would make them incompatible, 
so it is my opinion you can hold both offices. 
TLM 
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Insurance--Town Mutuals-Legislature advised to amend 
proposed bill authorizing town mutual insurance companies 
to insure certain buildings in cit ies in addition to buildings 
already authorized to be so insured, with limitation of $10,-
000 so as to show clearly to what t hat limitation applies. 

J . C. HANSON, 
Asse1nblyman, 

March 23, 1927. 

I am handed Bill No. 267, A., and asked my opinion as to 
its meaning and effect and the advisability of its adoption. 
After going over the bill carefully, I find myself unable to 
advise with any degree of certainty as to the legal effect of 
the bill and for that reason I think it ought to be amended 
before it is adopted so as to express more clearly the pur
pose of t he act. 

The law, before t he proposed amendment, authorized 
town mutual insurance companies to insure farm buildings 
located in cit ies, consisting of detached houses and contents, 
or barns and outbuildings and contents used in connection 
with such dwelling houses and not used for trade or manu
facturing. This amendment proposes to give the directors 
t he right when authorized by vote of its members to insure 
in addition the following classes of buildings in an amount 
not exceeding $10,000 on any single risk and it then speci
fies five different kinds of buildings with their contents. 
But what does that limitation of not exceeding $10,000 on 
any single risk refer to? Does it authorize $10,000 on the 
schoolhouse or on the church or cheese factory or creamery 
or blacksmith shop, or is such building added to the other 
farm buildings specified and the total not to exceed $10,000 
as one single risk? In other words, does t he single risk as 
that t erm is used in this law in connection with the $10,000 
possible liability r elate or refer to t he contract or to the 
group of buildings covered by t he contract or the ownership 
of t he group or t he risk or chance taken by the company by 
r eason of the contract or policy? If that is t rue, could t he 
same company issue to the same person several policies at 
different t imes on the same or different buildings? 

I am not an insurance man but I think I can see in this 
proposed amendment in its present form a fruitful source 
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of litigation and I would suggest the advisabilii-y of at
tempting to clear up t hese uncertainties before final passage 
of the bill. 
TLM 

Automobiles-Law of Road-Maximum permissible gross 
weight of truck wit h load on class B highway is seven and 
one-half tons. 

Maximum axle weight provision of sec. 85.18, subsec. 
(3) , Stats., is not applicable to truck on class B highway. 

Tractor with semitrailer on class A highway may carry 
comoined gr oss weight of 48,000 pounds if each vehicle has 
two axles, but each vehicle is limited to 24,000 pounds. 

March 23, 1927. 
H IGHWAY COMMISSION, 

Attention Mr. C. N. Maurer, Traffic Engineer 
This is in r eply to your letter of February 21. 
Q. 1. What is the maximum permissible weight of a 

truck operated on a class "B" highway? 
A. 1. Sec. 85.18, Stats., provides in part : 

"(1) The term 'motor truck' when used in t his section 
includes every self-propelled vehicle used for commercial 
purposes carrying its loads as a single unit with nondetach
able propelling power, except t hose r unning on rails. The 
term 'tractor' includes every vehicle used exclusively for 
commercial hauling, except those running on rails. The 
term 'trailer' includes every vehicle which is not self -pro
pelled, and which is attached to another vehl.cle when used, 
except those r unning on rails. The term 'wagon' includes 
every animal-drawn vehicle, except those running on r ails. 

"(2) * * * 
"(3) No motor tr uck, tractor, trailer or wagon shall be 

so loaded or operated t hat t he total weight of t he portion of 
the vehicle and load combined r esting upon any wheel shall 
exceed eight hundred pounds for each inch of width of the 
tread of such wheel, and no such vehicle and load combined 
shall exceed twenty-four thousand pounds, nor shall such 
load be so carried that the maximum gross weight of vehi
cle and load combined upon an axle shall exceed eighteen 
thousand pounds." 

The provisions of sec. 85.18 were created by ch. 493, Laws 
1919. 
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Sec. 85.10 provides in part: 

"(1) The highways maintained by the state or by its 
counties, in so far as the limitation upon t he use of 'motor 
vehicles, trailers or semitrailers upon said highways is con
cerned, are divided into class A and class B. 

Class A highways include those highways upon which 
may be used any moto1· vehicle, trailer or semitrailer weigh
ing with its load not to exceed twelve tons. 

Class B highways include those highways upon which 
may be used any motor vehicle, trailer or semitrailer weigh
ing with its load not to exceed seven and one-half tons. 

"* * * 
"(4) No person shall operate any automobile, motor 

truck, motor delivery wagon, automobile bus, or other simi
lwr motor vehicle, or trailer or semitrailer, hauled by or used 
in connection therewith, upon any class of highways when 
the weight of said vehicle and load combined shall exceed 
the maximum weight permitted upon said class of high
way. 

"* * * 
"(8) Whenever the p1·ovisions of this section conflict 

with any of the provisions of sections 85.18 and 85.21 the 
provisions of thfa section shall prevail." 

The provisions of sec. 85.10 were created by ch. 537, 
Laws 1921. 

It is apparent from a comparison of the above quoted 
sections that the maximum permissible weight of a motor 
truck with its load on a class "B" highway is seven and a 
half tons. 

Q. 2. What are the maximum weights permitted on such 
axle of a tractor or trailer operated on a class "B" high
way? 

A. 2. It will be noted that subsec. (3), sec. 85.18 limits 
the weight of a motor truck, t ractor, trailer or wagon and 
load combined to twenty-four thousand pounds and provides 
that the load shall be so carried that the maximum gross 
weight of vehicle and load combined upon an axle shall not 
exceed eighteen thousand pounds. 

Such provision was in existence at the time subsec. (1), 
sec. 85.10 was created in 1921. Subsec. (1), sec. 85.10 cre
ated class "A" highways with a maximum gross weight of 
twenty-four thousand pounds, corresponding with the maxi
mum gross weight permitted l?Y subsec. (3), sec. 85.18. The 
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former provision, however, also created class "B" high
ways with a maximum permissible gross weight of seven 
and one-half tons, but did not amend the latter provision so 
as to create a corresponding maximum gross weight on an 
axle. If the maximum gross weight upon an axle as pro
vided in subsec. (3), sec. 85.18, had been expressed in -terms 
of a percentage of the maximum total gross weight, then 
there would be no difficulty in applying the provision to a 
motor truck operating upon a class "B" highway. Such 
maximum gross weight upon an axle is, however, expressed 
in terms of absolute weight, and, therefore, I do not see 
how it can be interpreted to mean a percentage. Nor can 
the maximum gross weight on an axle as provided, apply 
to a motor truck operating upon a class "B" highway, for 
the reason that the maximum provided on an axle is great
er than the total maximum weight permitted with respect 
to a motor truck with its load operating on a class "B" high
way. I would say, therefor e, that subsec. (1), sec. 85.10 
governs exclusively with reference to the maximum gross 
weight on an axle of a motor truck operating upon a class 
"B" highway. 

Q. 3. Is it permissible to operate a tractor and semitr ail
er over a class "A" highway with a weight distribution of 
twelve thousand pounds on the front t r actor axle, eighteen 
thousand pounds on the rear tractor axle and eighteen thou
sand pounds on the rear semitrailer axle, making a total of 
forty-eight thousand pounds? 

A. 3. The maximum permissible weight of a t r actor, 
trailer or semitrailer with its loa_d operating on a class "A" 
highway is twenty-four thousand pounds. Where a tractor 
is hauling a trailer having two axles, each vehicle may car
ry t he maximum of twenty-four thousand pounds, XII Op. 
Atty. Gen. 236. But, in the case which you give the tractor 
is carrying thirty thousand pounds or six thousand pounds 
in excess of the legal limit. The answer to your question, 
therefore, is in the negative. 
FCS 
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Counties-Public Officers-Special Counci~C o u n t y 
board has no authority to appoint special counsel. 

FRANK B. KEEFE, 
District Attorney, 

Oshkosh, Wisconsin. 

March 23, 1927. 

After a preliminary statement in regard to the county 
board's resolution authorizing a committee to file charges 
against the register of deeds, you ask: 

Can the county board appropriate money to pay a special 
prosecutor to present charges to the governor? 

Sec. 17.09, Stats., entitled "Removal of elective county of
ficers," provides how certain officers shall be removed. Sub
sec. (5) of this section provides, among other things, that 
the register of deeds can be removed by the governor for 
cause. As to the filing of verified charges and as to the a l
legations in said charges that you refer to, will say that this 
is a matter for the governor and until such time as he asks 
us, if at all, we do not care to comment. You did not ask 
this question. 

There is no provision in the statutes giving the county 
board any power to appoint a special prosecutor. The gov
ernor may appoint a commissioner to conduct the hearing. 

Sec. 59.44 provides that the circuit court, by an order en
tered in the minutes, stating the cause t herefor, may ap
point some suitable person to assist the district attorney in 
prosecution of persons charged with crime punishable by 
imprisonment in the state prison. Subsec. (3) also pro
vides that when there is an unusual amount of civil litiga
tions to which the county is a party, the circuit court may, 
on the application of the county board, appoint an attorney 
or attorneys to assist the district attorney. The county 
board has no power to appoint a special prosecutor in any 
case, although a great many members of the county board 
and a great many district attorneys ·seem to think it has. 
Hence your first question must be answered in the negative. 

As to your second question-Can this committee r eceive 
compensation as special committee of the county board?
I would° think that under sec. 59.03, subsec. (2), par. (f) , 
since the county board has filed charges with the governor, 
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the committee could r eceive compensation as a special com
mittee to look up the t estimony and see that it is presented 
before t he commissioner provided the commit tee does not 
ser ve more than 30 days in the aggregat e. 
JWR 

Counties-Public Officers-County Boardr-County Sal
aries-Undersheriff- County boar d may change number 
and salaries of deputies and cler ks at any meeting of board ; 
it may ckange salary of undersheriff at adjourned annual 
meeting of said board. 

GEORGE E . O'CONNOR, 

District Attorney, 
Eagle River, Wisconsin. 

Mar ch 23, 1927. 

You state that the salar y of the sheriff of Vilas county 
was fixed by r esolution at the annual meeting in December, 
1923, and that there has been no change in such salary by 
the county board. That part of t he resolution fixing the 
sheriff 's salary r eads as follows: 

"Sheriff, including deputies, undersheriff, clerks and as
sistants, for all ser vice within Vilas county, in which Vilas 
county or t he state of Wisconsin is a party or interested, 
$2,000. In addition to the above, t he sher iff shall be entitled 
to retain any fees for services in civil actions in which the 
state of Wisconsin or Vilas county is not a party and shall 
be entitled to receive the statutory f ees for travel and ser v
ices outside of the county and occupy the sher iff's r esidence 
with light, heat and water free of charge." 

You submit t wo questions. First: Can the county board 
under the provisions of sec. 59.15, subsec. (3 ) , Stats., fix or 
change the number of deput ies, etc., and give such deput ies 
salaries? Second, Can the county board at the adjourned 
annual meeting fix a salar y for the under sheri.ff and pay 
such salaries in addition to the sheriff's salary? 

Subsec. (3), said sec. 59.15, Stats., reads thus: 

"The county board may at any t ime fix or change t he 
number of deputies, clerks and assistants that may be ap
pointed by any county officer and fix or change the annual 
salary of each such appointee, except that the salaries of the 

• 
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undersheriff and of the register in probate may be changed 
only at the annual meeting. 

Both of your questions, in my opinion, must be answered 
in the affirmative. Under the express provisions of said 
subsec. (3), the board is given power at any t ime to fix or 
change the number of deputies, clerks or assistants that 
may be appointed and fix or change the annual salary of 
such appointee. That neccessitates the answer to your first 
question in the affirmative. 

The exception in said subsection reads : 

" ,:, * * Except that the salaries of the undersheriff 
and of the register in probate may be changed only at the 
annual meeting." 

This being an adjourned annual meeting, it is still the an
ll.ual meeting and under the express wording here, the un
dersheriff's salary may be cha;nged at an annual meeting. 
JEM 

Criminal Law- Search Warrants-Physicians and Sur
geons-No search warrant can be issued to oqtain black 
paste in possession of one who uses it in unlawful practice 
of medicine. 

DR. ROBT. E. FLYNN, Secretary, 
Board of Medical Exaniiners, 

La Crosse, Wisconsin. 

March 24, 1927. 

In your letter of March 19 you say that the special inves
tigator of your board has caused a criminal prosecution to 
be brought against one A at Chippewa Falls for practicing 
medicine without a license; t hat the district attorney at 
Chippewa Falls desires to have an analysis of some black 
paste that this man is using in his fake cancer work; that 
A refuses to give up a sample of the paste. You state that 
you desire to know if there is any provision in the law 
whereby a search warrant may be issued so that the paste 
may be secured. 

The statute providing for the issuing of search warrants 
is found in secs. 363.01 and 363.02, Stats. None of the pro
visions there cover a case such as you present. I know of 
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no statutory or constit utional provision which provides for 
the issuing of a sear ch warrant under such conditions. The 
man cannot be compelled to produce evidence against him
self, and it will be necessary for you to secure the paste 
from some patient upon whom he has used it. 
JEM 

Public Healt}1r-Pharmacy-It is not violation of sec. 
343.413, Stats., for person conducting stor e in which he 
sells proprietary medicines only to designate such store as 
drug store, although no registered pharmacist is in charge. 

It is not violation of sec. 151.04 to designate place "drug 
store" in which proprietary medicines are sold. 

There is no other statute prohibiting designation of 
place as drug stor e in which proprietary medicines and 
other things not prohibited by our pharmacy law are sold. 

L. E. GOODING, 

District A ttorney, 
Fond du Lac, Wisconsin. 

March 24, 1927. 

You state that t he state board of pharmacy has reported 
to you that in your county there are persons operating 
stores handling patent medicines and other t hings, and that 
they call the stores "drug stores"; that they have notified 
these persons to remove the sign "drug store" from the 
building and to discontinue the practice of calling the place 
of business "drug store." You state that you find nothing 
in ch. 151 dealing with the practice of pharmacy which 
gives you any right to proceed against anyone who refuses 
to comply with the order so made by the state board of 
pharmacy. 

You state that your attention has been called to sec. 343.-
413, Stats., and you state that in your opinion a sign "drug 
store" on such a store is not a violation of this section. You 
inquire whether, in my opinion, it would be a violation of 
sec. 343.413, if a person not a r egistered pharmacist was 
conducting a store without a registered pharmacist in 
charge, and having a sign on the store "drug store," and 
handling patent medicines and other things not prohibited 
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by ch. 151, Wis. Stats. Said sec. 343.413, subsec. (1), r eads 
thus: 

"No person, fu.:m, corporation or association shall, with 
intent to sell or in anywise dispose of merchandise, securi
ties, service, or anything offered by such person, firm, cor
poration or association, directly or indirectly, to the public 
f9r sale or distribution, or with intent to increase the con
s9mption thereof, or to induce the public in any manner to 
enter into any obligation relating thereto, or to acquire title 
thereto, or an interest therein, make, publish, disseminate, 
circulate, or place before the public, or cause, directly or in
directly, to be made, published, disseminated, circulated, or 
placed before the public, in this state, in a newspaper or 
other publication, or in the form of a book, notice, handbill, 
poster, bill, circular, pamphlet, or letter, or in any other 
way, an advertisement of any sort regarding merchandise, 
securities, service, or anything so offered to the public, 
which advertisement contains any assertion, representation 
or statement of fact which is untrue, deceptive or mislead
ing." 

You will note that the ao.vertisement must be regarding 
merchandise, securities, service or anything so offered to 
the public, and that this advertisement contains an asser
t ion, representation, or statement of fact which is not un
true, deceptive, or misleading. To designate a store where 
drugs are sold as a "drug store" certainly cannot be said to 
be a misrepresentation or a statement of fact which is un
true, deceptive or misleading. In fact the term "drug 
store" is a designation that pertains to the place where the 
sales are made and not to the merchandise sold therein. I 
think it is very clear that this statute is not violated and 
your question is answered in the negative. 

You also inquire in your second question whether "if a 
person not a registered pharmacist was conducting such a 
store, without a registered pharmacist in charge, and desig
nated the store as a 'drug store,' that in itself would be 
enough to enforce the penalty provided in secs. 151.04, and 
151.05." 

Sec. 151.04 provides: 

"(1) Certificates of registration, r enewals, and permits 
shall be conspicuously exposed in the place of business. 

"(2) No person shall retail, compound or dispense drugs, 
medicines or poisons, except paris green, in packages 
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labeled 'paris green, poison, ' nor permit it, in a town, vil
lage or city of five hundred or more inhabitants, unless he 
be a register ed pharmacist, nor institute nor conduct a 
place therefor without a registered pharmacist in charge, 
except that a registered assistant pharmacist may do so un
der the personal supervision of a r egister ed pharmacist, 
and may have charge during the pharmacist's necessary 
absence, not to exceed ten days. If the inhabitants are less 
than five hundred, only a r egister ed assistant pharmacist is 
r equired. 

"(3) This shall not interfere with the dispensing of 
drugs, medicines or other articles by physicians, nor with 
the sale of proprietary medicines in sealed packages, labeled 
to comply with the federal pure food and drug law, with 
directions for using, and the name and location of the manu
facturer, nor with the sale of alum, ammonia, borax, bay 
rum, bicarbonate of soda, cr eam of tartar, concentrated lye, 
olive oil, sal ammoniac, sal soda, sulphur, copperas, epsom 
salts, glauber salts, castor oil, glycerine, senna leaves, in
digo, blue vitriol, turpent ine, wood alcohol and denatured 
alcohol." 

You wrn note that in the third subsection it is expressly 
provided: 

"This shall not interfer e with the * * * sale of pro
prietary medicines in sealed packages, labeled to comply 
with the federal pure food and drug law, with directions for 
using, and the name and location of the manufacturer, 
* * *" 
nor with the sale of the art icles enumerated there. 

Under this provision I am constrained to hold that your 
question must be answered in t he negative. 

As a t hird question you ask whether there is any statute 
under which a complaint could be prepared and the prac
tice of having such sign or such stores discontinued. I 
know of no statute that is violated. In my opinion it would 
r equire additional legislation. I have been in communica
tion since your r equest came in, with the state board of 
pharmacy, and they have sent me statutes of other states 
and have argued that , under the custom existing heretofore, 
of calling drug stores those stores that had complied with 
the pharmacy law, it should be held to be in violat ion of law 
to designate a place a drug store where proprietary medi
cine is sold only. 

The statutes in other states referred to, however, 
13 
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strengthen me in my conclusion that in the absence of such 
statute no criminal prosecution can be sustained. It must 
be borne in mind that in a criminal prosecution the statute 
is strictly construed against the state, and liberally in favor 
of the defendant. There h, no statute that you can point to 
that is violated. In order to stop the practice complained 
of it is necessary that we have additional legislation in the 
form of a statute expressly prohibiting such practice. 
JEM 

Criminal Law-Inquests-Public Officers - Coroner -
Duties of coroner pertaining to ·deceased persons are con
fined to cases where there are good reasons to believe that 
murder or manslaughter has been committed, as provided 
in sec. 366.01, Stats., and all bills incurred by coroner should 
be certified and approved by district attorney. 

JAMES R. HILE, 
District Attorney, 

Superior, Wisconsin. 

March 24, 1927. 

You state that in view of the several opinions of the at
torney general's department that there is no authority giv
en to coroners to hold inquests except on order of the dis
trict attorney and the opinion in III Op. Atty. Gen. 752, 
that the district attorney is justified in refusing to certify 
to the expense of a coroner who acted ·without knowledge or 
consent of the district attorney, you inquire whether it fol
lows that all bills of the coroner pertaining to deceased per
sons should be certified or approved by the district attorney. 
In other words, are the official duties of coroners pertaining 
to deceased persons for which the county is liable for pay
ment confined to the cases where there is good reason to be
lieve that murder or manslaughter has been committed, as 
provided in sec. 366.01 Stats.? Your questions must all be 
answered in the affirmative. 

This conclusion is based wholly upon the provisions of 
sec. 366.01, Stats. The constitutionality of this statute has 
not been passed upon by our supreme court. We believe 
that there is some question whether the legislature has the 
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power to take from the coroner, a constitutional officer, the 
discretion vested in him and confer it upon the district at
torney, but until this question has been raised and passed 
upon by our supreme court this department will assume 
that this statute is constitutional and its opinions are based 
ther eon. 
JEM 

Co-unties-Public Officers- County Bo a r d-Sheriff
Trafjic Officers-County board may delegate to one of its 
committees selection of traffic officers and r egulation 'of 
traffic rules. 

Sec. 82.02, subsec. (15) , Stat s., does not compel sheriff 
to appoint all traffic officers as deputy sheriffs, but only 
those mentioned specifically. 

FRANK B. KEEFE, 

District Attorney, 
Oshkosh, Wisconsin. 

March 24, 1927. 

In your communication of March 15 you state that the 
Winnebago county board passed an ordinance pursuant to 
authority granted by sec. 59.07, Stats., providing that the 
Winnebago county highway committee should choose of
ficers to patrol the highways and to fix the salaries and 
duties of the "motorcycle officers." You state, under this 
grant of authority the county highway committee has 
chosen "motorcycle officers. "You indicate that the sheriff 
has r efused to deputize one of the per sons thus chosen. 

Your first question is whether the county board has the 
right to delegate to the county road and bridge committee 
the selection of motorcycle officers. Sec. 59.07, r eads : 

" THE COUNTY BOARD IS EMPOWERED AT ANY LEGAL MEET
I NG TO: 

"* * * 
" (11) Enact ordinances or by-laws r egulating traffic of 

all kinds on any highway, except street or interurban 
r ailways, in the county which is maintained at the expense 
of the county and state, or either thereof ; declare and im
pose forfeitures, and enforce the same against any person 
for any violation of such ordinances or by-laws ; provide 
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fully the manner in which for feitures shall be collected ; 
and provide for the policing of such highways and to pro
vide for what purpose all forfeitures collected shall be 
used." 

In XI Op. Atty. Gen. 881," 882, this department held: 

"While it is not competent for the legislature to trans
fer to other officer s, appointed by the county board or other 
authority, powers and duties, which, at the time of the 
adoption of the constitut ion, belonged to t he office of sher
iff (State ex rel. Kennedy v . Brunst, 26 Wis. 412) , it is not 
believed that there is any valid constitutional objection 
that could be made to the statute under considerat ion. 
The r egulation of t raffic and the advisability or nec·essity 
of policing highways, as we know it in these days of motor
driven vehicles, was unknown at the time the state consti
tution was adopted, and the sheriff of the county exercised 
no powers in that r espect. The statute, therefor I think, 
takes none of the constitutional powers and duties of the 
sheriff away from him." 

The county board, to function efficiently in the many 
matter s within its power s, must often act through its duly 
a uthorized committees. D. S . S . & A . Railroad Co. v . Doug
las County, 103 Wis. 75; First Savings & Trll,st Co. v . Mil
waukee Coimty, 158 Wis. 207; French v . Dunn County, 
58 Wis. 402. On the contrary, the county board may not 
delegate any of its power s to any person or body not a part 
of its membership. Forest County v . Shaw, 150 Wis. 294. 

Whether the county road and bridge committee is a com
mittee that can legally act for t he county board is a ques
tion of fact and not an is~ue of law and the above rules of 
law determine the a nswer to your first question. 

I don't know whether I under stand your second ques
tion. You say : "Does sec. 82.02, subsec. (15) apply to 
motorcycle officer s?" 

It applies as t he statute r eads : 

"(a ) The sheriff of each county shall appoint such special 
deputy sheriffs as the county highway committee of the 
county shall r equest and designate from among the county 
highway commissioner s, t heir deputies, and the highway 
patrolmen, for the enfor cement of Jaws relating to the 
public highways or their use, or t he maintenance of order 
upon or near the public highways." 
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If your question is whether, under this section, it is man
datory upon the sheriff to appoint as deputy sheriffs, motor
cycle policemen whom the county board appoints, but who 
do not qualify as above, the answer must be in t he negative. 
This section deals only with appointments of such . mem
bers of the county highway force as are specifically men
tioned. 

Third, you wish to know whether the last sentence in 
82.02, subsection (15), par. (a) applies to motorcycle of
ficer s accepting tines and bail money, etc. 

In vi ew of the fact t hat this section does not refer to 
policing of highways as i t is understood within the mean
ing of sec. 59.07, subsec. (11), question t hree also does not 
apply. 

Your last question is: "Can the sher iff be compelled to 
deputize the persons appointed by the county highway 
commission?" 

First, the persons appointed within the provisions of 
sec. 82.02, subsec. (15) shall be appointed special deputy 
sheriffs as the statute specifically reads as quoted above. 
Second, sec. 59.07, subsec. (11) r eads : 

"Enact or dinances or by-laws regulating traffic of all 
kinds on any highway, except street or interurban r ail
ways, in the county which is maintained at the expense of 
t he county and state, or either ther eof; declare and im
pose forfeitures, and enforce the same against any person 
for any violation of such ordinances or by-laws; pr ovide 
fully the manner in which forfeit ures shall be collected ; 
and provide for the policing of such highways and to pro
vide for what purpose all forfeit ures collected shall be 
used." 

Sec. 82.02, subsec. (15), the statute above referred to, 
is the only statute imposing such a duty upon t he sher iff 
for the appointment of deputies. There is nothing in sec. 
59.07, subsec. (11) providing that it shall be t he duty of 
the sheriff to appoint deputies within the provision of that 
section. 

In XIII Op. Atty. Gen. 319, 320, this department accord
ingly held: 

"There is clearly no obligation to appoint persons not 
selected from among t he specified classes. Hence, in t he 



198 OPINIONS OF THE ATTORNEY GENERAL 

instant case th9 sheriff may lawfully dis regard the high
way committee's r equest ." 

This answers your last question. 
FWK 

Fish cincl Game-Minlc--Mink skins shipped, where 
package failed to have statement on outside g iving number 
and k inds of hides in package and number of shipper's trap
ping license, as r equired by sec. 29.13, subsec. (2) , Stats .. 
are not shipped in violat ion of law so long as they come 
within expr ess pr ovis ions of sec. 29.41. 

C. F . MORRIS, 

District A ttorney, 
Washburn, Wisconsin. 

March 24, 1927. 

You state t hat t he conservation warden of your county 
has seized in transit a sh ipment of mink skins on the 
ground t hat the package failed t o state on the outside the 
number and kinds of hides in t he package, and the number 
of the shipper 's trapping license, as required by sec. 29.13, 
subsec. (2 ) , Stats. You s tate that t he shipper in question 
demands return of the hides, basing his cla im on the pro
visions of sec. 29.41. 

You inquire whether it was a violation of the Jaw t o 
ship these hides wit hout stat ing the contents and the num
ber of t he trapper 's license on the outside of the package. 

Sec. 29.13, applying to trapping licenses, contains in sub
sec. (2 ) the following : 

" (2) All shipments of hides must be marked showing 
the number and kinds of hides in t he package, the name 
and address of the shipper , and t he number of his trapping 
license." 

Sec. 2!) .41 with a scope note of "Skins of fur-bearing 
animals," provides as follows : 

"The skin of any fu r bearing animal lawfully killed, 
when separated from the r est of the car cass is not subject 
to t he p rovis ions of this chapter; but no person shall have 
in his possession or under his contr ol the skin of any fisher, 
marten , mink, or muskrat showing that the same has been 
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shot or speared, nor the gr een skin of any fur-bear ing ani
mal from the fifth day after the beginning of the close sea
son for such animal unt il t he ending t her eof ." 

Your question m ust be answer ed in t he negative. Mink 
are expr essly named in sec. 29.41, and it is expr essly pro
vided t her ein t hat t he skin of any fu r-bearing animal la,v
fully killed, when separated from the r est of t he car cass 
is not subject to the provisions of t his chapter. T his sec
tion is controlling whenever t he par ty comes within its pr o
visions. 

I understand in this case the party has brought himself 
wit hin t he provisions of t his section, and t her efor e has not 
violated t he statute. 
JEM 

Real Estate-Nuisances-In action abating nuisance of 
bawdy house under secs. 280.09, 280.13 and 280.14, Stats., 
defendant cannot be permitted to pay costs to prevent fur
niture and other fixtures from being sold. It is manda
tory that s uch furniture be sold in manner provided for 
sale of chattels under execut ion. 

ARTHUR M. SELLS, 

District Attorney, 
Florence, Wisconsin. 

March 24, 1927. 

You have directed my attent ion t o sec. 280.09, Stats., 
which declares a bawdy house a nuisance, together wit h t he 
furniture, fixtures, musical' instruments, and contents, and 
also to sec. 280.13, which provides as follows: 

"If the existence of t he nuisance be established in an ac
tion under section 280.09, or in a cr iminal pr oceeding, an 
or der of abatement shal l be entered as a par t of the j udg
ment in the case, wh ich order shall direct the r emoval from 
t he building or place of a ll fixtures, furnit ure, musical in
str uments, or movable proper ty used in conducting t he 
nuisance, and shall direct the sale t her eof in t he manner 
provided for the sale of chattels under execution, and the 
effectual closing of the building or place against its use for 
any purpose, and so keeping it closed for a period of one 
year , unless sooner released. If any person shall break 
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and enter or use a building, er ection, or place so directed 
to be closed he shall be punished as for contempt, as pro
vided in sect ion 280.12." 

You ask to be advised if in an act ion to abate t he 
nui sance where the judgment is en tered in accordance wit h 
sec. 280.13, a defendant to said action can be permit ted to 
come in and pay the costs and all expenses of t he action in 
lieu of the pr operty's being sold for t he payment of such 
costs. You say that it would appear to you t hat such pro
vision for t he sale of the property is simply for the pur
pose of having the costs paid, and if these are paid by the 
def endant such sale is not necessar y, especially in view of 
the provisions of sec. 280.14, which pr ovides that : 

"The proceeds of the sale of such personal property, shall 
be applied in t he payment of the costs of t he action and 
abatement and the balance, if any, shall be paid t o the de
fendant . * * * " 

You will note that in sec. 280.13, above quoted, it is ex
pressly pr ovided t hat in t he judgment t her e should be an 
order abating the nuisance and said order "shall direct the 
r emoval from the building or place of all fixt ures, furni
ture, musical inst ruments, or movable property used in 
conducting the n uisance," and it further provides that t he 
or der "shall direct t he sale ther eof in t he manner provided 
for t he sale of chattels under execution." The order must 
a lso pr ovide for the closing of t he building and prohibit ing 
its use for any purpose for a period of one year. 

The language used has a mandator y significance and 
must be complied with. The .iudge has no discretion. It 
seems to be part of the punishment to dispose of the furni
tur e by sale. Were t he def endant permitted t o simply 
keep the fur nit ur e and other fixtures and pay the cost s the 
clear mandate of the statute would be violat ed. Thi s can
not be done. 
JEM 
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Counties-County Bocird-Courts-Clerk of Juvenile 
Court--Cle1·k of S1tperiol' Court-Salary of clerk of su
perior court of Dane county, being fixed by law and no 
power givrn to county board to change it, remains same 
notwithstanding action of county board attempting to 
change it. 

Salary of clerk of juvenile court, being fixed by law but 
subject to change by county board, continues as so fixed 
until changed by county board: 

Resolution of county board to increase joint salary is 
void in toto because it cannot be determined what part was 
fixed for salary of clerk of superior court and what part for 
clerk of juvenile court. 

GLENN D. ROBERTS, 

District Attorney, 
Madison, Wisconsin. 

March 25, 1927. 

You state that t he finance committee of the county 
board has requested you to obtain the opinion of the attor
ney general as to whether the county board has the power 
to increase the salary of the superior court clerk over t he 
limit fixed by ch. 136, laws of 1917, and whether such clerk 
is entitled to collect in addition to the salary as superior 
court clerk the salary provided by law as juvenile court 
clerk. 

We must start out w ith the general proposition that a 
county is a mere quasi municipal corporation and that pub
lic officers take their offices cum, onere. F1·ede1·ick v . Doug
las Co., 96 Wis. 411, and cases cited. To determine their 
powers the county board must look to statutes which con
fer upon them all t he powers t hey possess, prescribe all t he 
duties they owe and impose all liabilities to which t hey are 
s ubject. XIV Op. Atty. Gen. 39. 

Ch. 136, laws of 1917, creates the s uperior court of Dane 
county. Sec. 25 of that act says that the judge of that 
court shall appoint a clerk of the court who shall r eceive as 
compensation the sum of $1800 per annum and no more, ap
portioned and paid monthly, two-thirds out of the tr easury 
of Dane county and one-third out of the treasury of the city 
of Madison, the same to be in full for all services rendered 
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by said clerk. Ii also provides that the clerk may, with 
the approval of the judge, appoint a deputy clerk who shall 
receive as compensation the sum of $900 per annum, ap
portioned in the same way. 

Sec. 48.01, Stats., provides that the judges of the sev
eral courts of r ecord in each county shall designate one of 
their number as judge of the juvenile court and subsec. (3) 
of that section says the clerk of t hat court shall be clerk 
of t he juvenile court and shall receive a salary of $720 
per annum unless otherwise fixed by the county board. 

It will be noticed that the salary of the clerk of the su
perior court is absolutely fixed by the legislature in that 
act, at $1800 with no discretion in the county board. The 
salary of the cler k of the juvenile court is fixed at $720 un
less other wise fixed by the county board, which impliedly 
grants the power to the county board to other wise fix t hat 
salary. 

It appears in the proceedings of the county board that at 
a meeting of November 15, Hl20 (p. 58 of county board 
proceedings) a resolut ion was introduced providing that 
the salary of the clerk of said superior and juvenile courts 
be incr eased by $400 per annum, apportioned as above, 
which was referred to the commi ttee on information. On 
page 76 of the proceedings that committee r epor ted r ecom
mending that the salary of the clerk of the superior court 
be increased $200 and t hat resolution as amended was 
adopted by the board. That r esolut ion and the action of 
the board in adopting it was void because the board had no 
power to either increase or decr ease the salar y of t he clerk 
of the superior court. It could have incr eased or changed 
the salary of the clerk of t he juvenile court under the law 
if it had done so separately, but this r esolution attempted 
to increase the combined salary, which it could not do. 

At the January session in 1922 (p. 116 of t he county 
board proceedings) the committee on readjusted salaries 
recommended salaries to be fixed by the board, which was 
adopted, in which the salary of the clerk of superior court 
was fixed at $1800 a year. That, of course, did not fix that 
as the legal salary of the clerk because that salary was fixed 
by the law creating the office, but it was harmless as they 
named the same amount. 
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At the November meeting, 1923 (p. 131 of county board 
proceedings) the committee reported, inter alia, the salary 
for clerk of the superior cour t for t he year beginning Janu
ary 1, 1924, $1350 and that r esolut ion was adopted. That, 
of course, could. not change the salary of the clerk of court 
because that was fixed by the law and it could not be either 
raised or low~red by the board. 

No mention is made of the salary of the clerk of the 
j uvenile court in either of those years, so it would r emain 
as legally fixed in the act. 

At a meeting of the board in 1924 (p. 20 of county board 
proceedings) the county adopted a resolution that t he clerk 
of the juvenile court receive a salary of $720 per annum 
to commence June 1, 1924. That did not change the salary 
of the clerk of the j uvenile court from that fixed by the 
law, so it had no legal effect. 

At the November meeting, 1925 (p. 140 of county board 
proceedings) salaries of t he county officials were continued 
as previously fixed except that of t he district attorney, 
which was increased. 

From this review of the law and the proceedings of t he 
county board, if I have located them all bearing upon the 
subject, you are advised that during a ll of the t ime since 
the creation of said offices the salaries of t he clerks have 
remained t he same as fixed by the law. 
TLM 

Automobiles- Common Carriers-Subsec. (2), sec. 
194.12, Stat s., as propo5ed to be enacted by sec. 2, Bill No. 
300, A., is considered legal and reasonable provision for 
regulating motor vehicles for hire used on city and village 
streets. 

March 26, 1927. 
JOHN EBER, 

Member of A ssembly. 
You ask the opinion of this department as to the validity 

of sec. 194.12, subsec. (2), Stats., as p roposed to be enacted 
by sec. 2, Bill 300, A., which authorizes cit ies and villages · 
to require a reasonable compensation for the operation of 
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busses and motor vehicles for hire using the streets, high
ways or bridges of such city or village, such compensation 
to be fixed by r esolution or ordinance of the common coun
cil or village board of such city or village, such r esolution or 
ordinance to be subject to review by the commission in the 
same manner and with the same effect as provided by sub
sec. (1), sec. 196.58, Stats., wj}iich authorizes councils to 
regulate public utilit ies operating in such cities. 

Replying to your inquiry, will state that I see no legal ob
jection to that provision. As I understand it, it applies only 
to auto busses for hire and compensation which are using 
the streets for hire and compensation where such streets 
have to be improved and maintained by the municipality for 
the general public use. 

Such use by such public vehicles is very different from 
the ordinary and general use of the streets by the public 
generally, as such automobile busses ar e much larger l'md 
heavier and proportionately more wearing upon the streets 
and bridges, and the use is for hire in much the same sense 
that street cars use t hem. This right to char ge a reason
able compensation for the use and operation of such vehicles 
is no doubt based upon the extr a cost and expense of main
taining the streets and regulating and policing the traffic. 

The supervision of the railroad commission over such po
licing and regulating measures is, no doubt, to prevent an 
unreasonable requirement, which, of course, might be held 
void by the court, but t his furnishes a cheap, speedy and 
effective r emedy, so I see no legal objection to the provision. 
TLM 
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Education--Vocational Education--Municipal Corpora
tions- Pitblic Works-Provisions of subsec. (12), sec. 
62.15, Stats., requiring city contracts to be approved as to 
form by city attorney and counter signed by comptroller, 
apply to contracts awarded by board of industrial education 
for construction of vocational school building involving ex
penditure of more than $500 acting as boar d of public works 
under provisions of par. (b), subsec. (10) , sec. 41.15, Stats. 

GEORGE P. HAMBRECHT, Director, 
Board of Vocational Education. 

March 26, 1927. 

Referring to par. (b), subsec. ( 10) , sec. 41.15, Stats., you 
ask whether where a local board of industrial education acts 
as the board of public works of a city in t he letting of a con
tract for construction of a vocational school building in
volving the expenditure of more than $500, the provisions 
of subsec. (12) , sec. 62.15, Stats., requiring that all con
tracts shall be signed by the mayor and clerk, unless other
wise provided by resolution or ordinance and approved as to 
form by the city attorney, and t hat no contract shall be ex
ecuted on t he part of the city until the comptroller shall 
have countersigned the same and made an independent en
dorsement ther eon showing that sufficient funds are in the 
treasur y to meet the expense thereof, or t hat provision has 
been made to pay the liability t hat will accrue thereunder, 
must be followed. 

I think the question must be answered in the affirmative. 
Said par. (b), subsec. (10), sec. 41.15 expressly provides 

that such construction work shall be let by contract and that 
all laws relating to the letting of public work shall be com
plied with except that the board of industrial education 
shall discharge the duties imposed by such laws upon the 
board or commissioner of public works, or other officer or 
officers, or department of the city, and subsec. (12) , sec. 
62.15 is t hereby made applicable to contracts let by the 
board of industrial education. Of course, t he comptroller 
cannot lawfully r efuse to countersign a contract pursuant to 
a legal award thereof by such board if there are in fact 
sufficiE_mt funds in the treasury or if provision has been 
made to pay the liability that will accrue under the contract, 
and his countersignature could be compelled by mandamus 
under such cir cumstances. 
FEB 
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Bonds-Bridges ancl Highways-Highway Improvement 
Bonds-State highway commission has power to authorize 
county board to use surplus state trunk highway mainte
nance funds available to it in any year for payment of in
terest as well as principal of county highway improvement 
bonds. 

March 26, 1927. 
HIGHWAY COMMISSION. 

You ask whether the state highway commission has the 
power, under t he provisions of subsec. (2), sec. 84.07, 
Stats., to authorize a county board to use t he surplus of 
funds available in any county in any year for t he mainte
nance of the state trunk highway system in the county not 
required for such maintenance for the payment of interest 
as well as principal of county highwlay improvement bonds. 

The question is answered in the affirmative. 
The pertinent part of said subsec. (2) is as follows: 

"* * * Whenever in any year the proper maintenance 
of the state trunk highway system in any county shall not 
r equire, in the opinion of the commission, (of) the expendi
ture of the whole fund available therefore [therefor] in said 
county, the commission may authorize the county board to 
use the surplus for other highway purposes or for the pay
ment of county bonds. ~, * *." 

The interest due or to become due on a bond is as much a 
part of the obligation of the bond as is the principal; a pay
ment of interest is therefore a payment on the bond, and I 
think that a county board may, if and when authorized so to 
do by the state highway commission, use the surplus main
tenance funds available to the county in any year for the 
payment of inter est as well as principal of the county high
way improvement bonds. This opinion is in line with the 
one given to District Attorney Gad Jones, of Waushara 
county, under date of October 6, 1926 (XV Op. Atty. Gen. 
388). 

It is to be noted, of course, that whether authority shall 
be given to the county board of any county to so use surplus 
maintenance funds r ests in the sound discretion of the state 
highway commission. 
FEB 
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Fish and Game-Public Officers-Game Warden--Form
er game warden is not entitled to part of fines allowed to in
formant under sec. 29.63, subsec. (6) , Stats., who simply 
travels around country with regular game warden under 
arrangement or conspiracy that former make formal com
plaint in court and testify in action for violations detected 
by latter. It is duty of game warden to make arrest and 
prosecute on original information obtained by himself. 

FRANK B. KEEFE, 
District Attorney, 

Oshkosh, Wisconsin. 

March 28, 1927. 

You state that some time ago a conservation warden in 
company with a former warden, who had been let out due 
to lack of funds in the department, went to the Eureka Dam 
and arrested t wo persons charged with· violation of the fish 
law. Deputy Dunham was with the former warden, and 
made the arrest. The former warden assisted him in the 
matter and assisted in the prosecution and you ask if such 
former warden is ent itled to one third of the fine as an in
former, under sec. 29.63, Stats . You say this former ward
en had been advised by the conservation department that 
he could continue hi s work and collect one third of the fines 
in lieu of his salary. You ask if the clerk of the municipal 
court should turn over to the former warden one third of 
the fine imposed, he claiming to be t he person informing 
Wlithin t he meaning of sec. 29.63. 

You are advised that ther e is some element of fact in your 
statement of the facts which makes the proper answer some
what doubtful. 

Sec. 29.63, subsec. ( 6) , provides: 

"Any person other t han the regular employes of the state 
conser vation commission, informing of t he violation of any 
provision of this chapter and assisting in the prosecution of 
t he offender to conviction shall r eceive one third of any fine 
imposed and collected thereupon." 

Clearly, that word "informing" of the viola t ion means more 
than simply riding with or accompanying the game warden 
on his trips to detect violators of the law, for if the game 
warden or his deputy found per sons violating t he law it 
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would be his duty to arrest such persons on his personal in
formation and to prosecute them as such officer. The 
former game warden who accompanied him could be used 
as a witness to pr ove ihe violation. I do not think that 
would entit le him to share in the penalty, for he would r e
ceive his r egular witness fees for t estifying, and I do not 
think the fact that the game warden had the former game 
warden sign the complaint, or permitted him to do so, would 
change the fact because that would permit the game warden 
to make a deal with the former warden to go with him or 
accompany him on all trips for the very purpose of having 
him sign the complaint and testify on the trial so as to ob
tain the informant's share of the fine, all of which would 
belong to the state and should be paid to the state because 
all of the facts and information were obtained as original 
information by the regular game warden. That certainly 
could not be the purpose of this pr ovision. 

A former game warden could, the same as any other in
dividual, if he obtains information as to the violation of the 
law, either make a complaint or complain to t he district 
attorney and have him make a complaint for the arrest of a 
person for violating the law and then testify to the facts on 
the trial. Then, under the provisions of this law, he is en
titled to his portion of the fine imposed, but he cannot con
spire or concert with the warden and obtain a part of the 
fine in a case where the warden has original information of 
the violation, so that it would be his duty to arrest and 
prosecute, based on his original information and evidence. 

I think where a claim is made by a witness for a portion 
of the fine under the provision of this statute, the court 
should take evidence of the situation so as to enable him to 
determine the justness of t he claim within the provisions 
of the law so as to protect him in paying to the person 
claiming to be the informant a part of the money that would 
otherwise belong to the county. 
TLM 
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Trade Regulatior1r-7'rading Stamps-Trading stamp 
used in connection with sale of merchandise which states 
on its face t hat purchaser will receive 5¢ in cash and also 
cash prize provided he solves puzzle is in violation of trad
ing stamp law, as it authorizes redempt ion in amounts of 
5¢ in cer tain cases and also for r eason that grocer who 
issues it does not also r edeem it . 

March 28, 1927. 
HARRY KLUETER, 

Dairy and Food Com,1nissioner. 
You ask for an opinion concerning t ransactions carried 

on in connection with the sale of malt syrup with r efer ence 
to t he provisions of sec. 134.01, Stats., commonly known as 
the trading stamp act. The plan submi tted to you is as 
follows : 

"On the back of the label of the malt syru p can is a dis
sected picture of t he -- Corporation plant, which may be 
cut out and put together to form a complete picture in t he 
same manner as a puzzle map. For a limi ted time, t her e 
will be given by the grocer with each can of malt syrup a 
printed certificate stating that upon the return of the cer
tificate to t he -- Corporation, together with the assembled 
puzzle picture cut from the label, t he purchaser will r eceive 
five cents in cash and will also become one of the par tici
pants in a contest which will close June 30, 1927, in which 
cash prizes aggr egating- $100 will be awarded to the four 
contestants whose assembled pictures rank first, second, 
third and fourth in correctness and neatness." 

You r efer to a number of opinions of t his depar tment 
cover ing somewhat similar schemes, but as they do not cover 
anything ident ical with this, you ask for an official opinion 
as to whet her or not t he scheme out lined is in violation of 
sec. 134.01. 

There is no question in my mind under the pla n submitt ed. 
but t hat a so-called trading stamp is given in connection 
with t he sale of mer chandise. The only question is whether 
this plan falls within the exception given in the statute, 
which r eads thus : 

"* * * Except t hat any manufacturer , packer or 
dealer may issue any slip, ticket, or check Wlith t he sale of 
any goods, wares or mer chandise, which slip, ticket or check 
shall bear upon its face a stated cash value and shall be r e-

14 
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deemable only in cash for the amount stated thereon, upon 
presentation in amounts aggregating twenty-five cents or 
over of r edemption value, and only by the per son, firm or 
corporation issuing the same; * ,:, '~ " 

There are two objections to this scheme. The first is, the 
purchaser may redeem a certificate for 5¢ in a case where 
he does not solve the puzzle. Under the statute it must be 
an amount agvegating 25¢ or over. 

The second objection is that it appears t he grocer issues 
the coupon and the corporation redeems it. This is in vio
lation of the last clause that only the "person, firm or cor
poration issuing the same" must redeem it. 
JEM 

Appropriations ancl Expenclitures-Automobiles-Taxa
t ion--Sur plus motor vehicle registration fees and motor 
vehicle fuel taxes appropriated under subsec. (8), sec. 20.49, 
Stats., may be used by to,vns, villages, and cities only for 
purpose of improving roads and str eets which are open and 
used for travel. 

FULTON COLLIPP, 
Dist1ict Attorney, 

Friendship, Wisconsin. 

March 29, 1927. 

The material facts presented in your Jetter of March 18 
are as follows : 

The town boards of towns of Leola and Strongs Prair ie 
in your county desire to use their respective portions of sur
plus motor vehicle registration fees and motor vehicle fuel 
taxes appropriated under subsec. (8), sec. 20.49, Stats., for 
the purpose of constructing certain roads which have never 
been open and used for t ravel. The county highway com
mit tee takes t he positicn that such r oads must be con
structed by the respective towns with funds provided by the 
towns for this purpose. You inquire whether t he opinion 
of the county highway committee is correct. 

Subsec. (8), sec. 20.49 appropriates out of the surplus 
motor vehicle registration feea and motor vehicle fuel taxes 
"On January 1, 1926, and annually t hereafter, to the towns, 
villages and cities of the state, for t he improvement of pub-
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lie roads and streets within their respective limits which 
are open and used for travel" certain specified sums. The 
terms of the statute are so clear and unambiguous that they 
are not open to construction. The funds thus appropriated 
may be used only for the improvement of public roads and 
streets "which are open and used for travel." 

It follows that the opinion of the county highway com
mittee is correct. 
SOA 

Bridges and Highways-Counties-Traffic Officers-Sec. 
59.07, subsec. (11), Stats., authorizes traffic officers ap
pointed thereunder to make arrests. Regular commitment 
to imprisonment is necessary. Subsec. (11) authorizes 
county board to declare ::i.nd impose amount of forfeitures. 

L. E. GOODING, 

District Attorney, 
Fond du Lac, Wisconsin. 

March 29, 1927. 

In your communication of March 15 you say that at the 
January session of the county board of supervisors of Fond 
du Lac county, an amendment was made to the county ordi
nances providing for the election, duties and salaries of 
county motor policemen. You say that this ordinance was 
adopted under sec. 59.07, subsec. (11) , Stats. 

You question whether men appointed by the county board 
under this ordinance, but. not deputized by the sheriff, are 
empowered to make arrests. 

Appointment under sec. 59.07, subsec. (11) excludes con
s ideration under sec. 82.02, subsec. (15). Sec. 59.07, sub
sec. ( 11) , reads : 

"The county board of each county is empowered at any 
legal meeting to : 

"* * * 
"(11) Enact ordinances or by-laws regulating traffic of 

all kinds on any highway, except street or interurban rail
ways, in the county which is maintained at the expense of 
the county and state, or either thereof ; declare and impose 
forfeitures, and enforce the same against any person for 
any violation of such ordinances or by-laws; provide fully 
the manner in which forfeitures shall be collected; and pro-
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vide for t he pclicing of such highways and to provide for 
what purposes all forfei t ures collected shall be used." 

This section has r epeatedly been analyzed and construed 
as giving to the men appointed and policing, the power of 
arrest. XI Op. Atty. Gen. 3'19. 

Second. Is t he sheriff, his undersheriff or a deputy com
pelled to r eceive prisoner s without court commitments from 
men appointed as above? 

I have not t he county ordinance before me, but a county 
ordinance cannot provide punishment by imprisonment in 
the absence of express statutory authority. Such an im
prisonment provision is void. 

Sec. 59.07, subsec. (11), gives the county board the power 
to declare and impose forfeitures under the theory that the 
provision for a fine is really one for a forfeiture. The 
county board has power to impose such a fine. XIII Op. 
Atty. Gen. 298. 

Sec. 288.09 governs commitment to a county jail and only 
where a forfeit ure is imposed and judgment is recovered 
but not paid, shall ther e be a commitment. Whether or not 
a sheriff or his deputy should r eceive a prisoner depends on 
whether the person was properly committed as just indi
cated. Kuder v. State, 172 Wis. 141. 

Third. Could statutory fees for making the arrest and 
bringing the man to court be taxed against the defendant 
in assessing the fine? 

My answer to your third question is : Since you have in
dicated-above that t his ordinance was adopted under sec. 
59.07, subsec. (11) , that sect ::.on must be controlling and, in 
t he words of sub sec. ( 11) , the county board is empowered 
to "declare and impose forfeitures" * * * "provide 
fully the manner in which forfeitures shall be collected," 
etc. Under this section the county board determines what 
t he forfeiture shall be. 
FWK 
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Courts:_Justice of .Peace-Public Healtl1r-Pharmacy
Judgment of justice of peace of five dollars in action for for
feiture under ch. 151, Stats., other than subsec. (1), sec. 
151.04, is nullity and does not prevent new action to r ecover 
penalty of $50 prescribed in statute. 

G. V. KRADWELL, President, 
Board of Pharmacy, 

Racine, Wisconsin. 

March 29, 1927. 

You enclose a letter from J. A. Thiel, district attorney, 
Mayville, Wisconsin, advising that a justice of the peace in 
his absence had imposed a fine of five dollars in a prosecu
tion for violating ch . 151, Stats., other than subsec. (1), 
sec. 151.04 while the statute, sec. 151.05, subsec. (1), pro
vides a forfeiture of $10 for violat ing subsec. (1) , sec. 151.04 
and then provides that "anyone who * * * violates this 
chapter shall forfeit fifty dollars for each offense." You 
appeal to t his office for direction and assistance. 

In reply will state that we think you are correct in your 
interpretation of the law and we note the district attorney 
appears to agree with that conclusion. 

We think the action of the justice wias an absolute nulli ty . 
Under the provisions of sec. 151.05 the forfeiture for such 
an offense is fixed definitely at $50 so there was no authority 
of law for the j udgment entered by the justice of five dol
lars. So I think you should have the justice bring a new 
action just as though no previous action had been brought. 
TLM 
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Constitutional Law- Corporations- Co-operative A sso
ciations-Legislature may fix t erms of con tr acts between 
any co-operative association and its memper s, including 
manner of t ermination, and such enactment is valid provid
ing that it operates solely o~ contract s made after passage 
of act and does not affect cont r acts enter ed into prior to 
passage of act nor preclude judicial inquiry as t o existence 
or validity of a lleged contracts. 

Mar ch 29, 1927. 
SENATE J UDICIARY COMMITTEE. 

Senator Irving P. Mehigan, Chairman. 
In your letter of March 17 you r equest an opinion as to 

t he constitutionality of substitute amendment No. 1, S., t o 
Bill 137, S. 

In order properly to pass upon t he proposed measure, it 
is essential tha t the related provisions of sec. 185.08, Stats., 
be stated. Subsec. (2) authorizes contract s between any 
co-operative associa tion and its member s, wher eby t he mem
bers agree to sell all or a specffied part of their products t o 
or through, or to buy all of a specified part of goods from or 
through t he association or any facilities cr eated by it. 
Subsec. (3 ) authorizes a provision in any such cont ract de
termining a speci fic sum to be paid by the member as liqui
dated damages f or breach of the contract. Subsec. ( 4) 
provides t hat the associa t ion in the event of a breach or 
t hr ea tened b reach of any such contract by a member shall 
be entitled to an injunction to pr event the fur ther breach 
thereof and to a decree for a specific performance. 

The foregoing provisions and the co-oper a tive law as a 
whole wer e passed upon and held valid in Northern Wis
consin Co-operative Tobacco Pool v. Bekkedal, 182 Wis. 571. 

Subsec. ( 5 ) provides in part as follows : 

"The association may cause to be filed in the office of the 
register of deeds of the county in w!ltich t he member maker 
of such cont ract r esides, a copy of any such contract to sell 
to the associat ion. In case it has more than one cont ract 
in any one county, it may cause .a copy of any uniform con
tract together with a sworn list of the names of all makers 
of such contracts r esiding in any such county to be so filed. 
* * * The r egister of deeds shall file such contracts and 
shall make endor sements t her eon and entries thereof in the 
same manner as is provided by section 241.10 of t he statutes 
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with reference to filing chattel mortgages, * * * 
From and after the date of such filing the same shall con
stitute notice to any and all persons that an interest in the 
title to all property so agreed to be sold by the maker of such 
contract during the term of such contract is vested in the 
S(Lid association. In case of a purchase thereafter of any 
such property by any party other than the association, from 
any party other than the association, no title of any kind or 
nµ,ture shall pass to such other purchaser, and the said as
sociation may recover the possession of such property from 
any and all such other parties or from any party in whose 
possession the same may be found, by replevin action, or 
may sue for an injunction. * * *." (Italics ours.) 

Substitute amendment No. 1, S., to Bill 137, S., renumbers 
subsec. (7) to be subsec. (8) and creates a new subsec. (7) 
which provides: 

· "Upon the filing of any such contract and the sw~rn 
statement containing the name of the maker or makers of 
such contract with the r egister of deeds, as provided by sub
section ( 5) of this section, the same shall constitute notice 
that such contract, for the purpose of this section, is and 
?·emains a valid contract as to all persons, until its expira
tion according to its terms, or until cwncelled by mutual 
agreement or by the final judgment of a court in an action 
to annul the same. Whenever such a contract shall have 
terminated in any of the ways above mentioned, the associa
tion shall on demand give to the member a certificate to that 
effect, and the member shall within ten days thereafter 
cause the said certificate to be filed with the register of deeds 
in whose office the copy thereof was filed. The register of 
deeds shall be entitled to the same filing fees under this sub
section as in the case of chattel mortgages under section 
241.10." (Italics ours.) 

The Minnesota co-operative law prohibited third parties 
from buying, accepting or r eceiving from a member of a 
co-operative association, products under contract by the 
member of the association if the third party had knowledge 
or notice of the contract. In Minnesota Wheat Growers' 
Marketing Association v. Huggins (Minn.), 203 N. W. 420, 
the Minnesota supreme court upheld the co-operative law as 
a whole. In Minnesota Wheat Growers' Co-operative Mar
keting v . Radke (Minn.), 204 N. W. 314, the court, however, 
held this particular provision unconstitutional as infringing 
the liberty of contract guaranteed by the state and federal 
constitutions. 
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It is important to note the several points made in the de
cision in the Radke case. The opinion states that w here 
parties voluntarily become members of an association over
ating under a statute fixing their rights and duties and lia
bilities and providing remedies and penalties for breaches 
or violations, they may be held to have agreed to all the 
terms of the statute; that no consent can be imputed to non
members, however , and that no contractual relation exists 
between them and the association or its members; and that 
although it is well settled that a malicious interference by 
one not a party to a contract to induce its breach is a tort 
for which redress may be had, the statute cannot constitu
tionally go so far as to make it a tort to buy from the true 
owner a staple commodity upon which there is no lien, and 
which is not under ban as to quality or use, where the owner 
brings the commodity to the buyer's place of business for. 
sale or disposal, simply because the buyer knows such owner 
has earlier agreed to sell it to another and where the buyer 
has held out no questionable inducement to t he seller to 
breach such earlier contract. 

It is thus seen that the ground for holding the Minnesota 
statute unconstitutional was that t he legislature cannot 
forbid a third party from contracting without inducement 
on his part to buy products from the true owner thereof, 
even though such owner may be under contract to sell such 
products to another. 

At the time of the Radke case, the Minnesota co
operative law authorized a contract to sell to a co-operative 
association, but did not provide that tit le to the products 
which are the subject of the contract shall be in the asso
ciation. On the other hand, the Wisconsin co-operative 
law at the present time does provide in subsec. (5), above 
quoted, that title to such property in the case of a contract 
to sell to the association shall be in the association. 

Now the court, in the Radke case, conceded that where 
parties voluntarily become members of an association op
erating under a statute, they may be held to have agreed 
to all t he terms of the statute. This is so under the Wis
consin co-operative law; no person is r equired, under it, to 
become a member of, or to sign any contract with, any as
sociation. He does these acts voluntarily. Where, how-
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ever, he does become a member of an association and signs 
a contract wit h it, he must be deemed to have agr eed to the 
terms of the statutes r elat ive ther eto. Where he signs a 
contract to sell t o t he association, one of the statutory 
terms is that the t itle t o the property which is t he subj ect 
of the cont ract is in the associat ion. 

The provisions of subsec. (5) for filing cont racts to sell 
wit h the r egister of deeds, simply provide a method for 
r ecording t he title which is in the associat ion and of giving 
notice to t he wor ld ther eof , t he same as in t he case of 
chattel mortgages under sec. 240.10. That such manner 
of r ecording and gi ving notice as to tit le is sufficient and 
valid, is so well established t hat it r equires no citation. 

It must be conceded t hat the legislature may prescribe 
the terms of a co-operat ive cont ract in so far as the parties 
who enter into such a contract are concerned. Ther e are, 
of course, limitations to this principle. 

If s ubstitute amendment No. 1, S., t o Bill 137, S., may 
r easonably be construed as creating a presumption that the 
contract r eferred to in t he bill exists and is valid (which 
the present law does), the bill is not open to object ion. If, 
however, the statute may r easonably be construed as ap
plying to contracts enter ed into before the ,passage of the 
act, or as precluding an inquiry as to t he validity or exist
ence of the contract in a judicial proceeding, then it would 
be unconstitutional as violating the provisions forbidding 
the impairment of contracts and as violat ing the due pro
cess clause of the federal constitution. It would also be 
open to the objection that the legislature was attempting 
to invade the province of the judiciary by exercising .iudi
cial power. 

It will be noted that substitute amendment No. 1, S., to 
Bill 137, S., does not in express t erms r elate solely to con
t racts made after the enactment of t he statute. In fact it 
appear s quite clear from the language used that the bill is 
intended to have a retroactive effect. As pointed out, if 
the statute has a r etroacti ve effect it would be clearly un
constitutional. 

It will further be noted that t he substitute amendment 
provides that the contract shall be consider ed valid "until 
cancelled by mutual agreement or by t he final judgment of 
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a court in an action to annul the same." Here, again, is 
an indication that the bill is intended to have a retroactive 
effect. As applied to contracts made after the enactment 
of the bill, this particular provision is not open to objec
tion, but as applied to contracts entered into prior to the 
passage of the bill it would clearly impair a contract obli
gation within the meaning of the constitutional guaranty. 

It might be well to point out that the bill provides that 
the filing of a contract shall constitute notice that such 
contract remains a valid contract "until its expiration ac
cording to its terms." It would seem that the statute 
should provide for fili ng which would disclose the expira
tion of the term of the contract. 

We conclude, therefore, that the legislature may fix the 
terms of contracts between any co-operative association and 
its members, including the manner of termination, and that 
such enactment is valid providing that it operates solely on 
contracts made after the passage of the act and does not 
affect contracts entered into prior to the passage of the act 
nor preclude judicial inquiry as to the existence or validity 
of alleged contracts. 
SOA 

Public Officers-Real Estate Brokers' Board-Board may 
deny application without hearing. 

Board may consider letters in connection with applica
tions. 

Board may base its action on written reports of its in
vestigators. 

Points of investigation. 

A. H. SMITH, A ssistant Secreta.ry, 
Real Estate Brokers' Board. 

March 29, 1927. 

You have submitted four questions on which you wish 
to be advised. They are, briefly: 

1. May the board deny an application for a broker's 
license upon a written application without a formal hear
ing? 

If it appears from the application that the applicant is 
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not trustworthy and not competent within the terms of the 
statutes in the opinion of the board, the application may be 
denied without formal hearing since holding hearings is 
not mandatory. This procedure should be rarely invoked 
because the applicant should be given every opportunity to 
clear up any statements contained in the application. The 
board will be criticized if it decides arbitrarily and with
out affording the applicant t he opportunity to present his 
side of the .matter . See State ex rel. Schiewitz v. Wiscon
sin Real Estate Brokers' Board, 188 Wis. 632. 

2. May the board consider unverified letters of r ecom
mendation or letters advising against the granting of an 
application which are received by t he board from private 
parties? 

The board is at liberty to consider t hese letters giving 
them only the credence which the board wishes. Such let
ters have been mentioned by the supreme court in State ex 
rel. Schiewitz v. Wisconsin R eal Estate Brokers' Board, 
supra. See also State ex rel. Durharn Tropical Land Corp. 
v . Real Estate Brokers' Board, 214 N. W. 292, wherein the 
court considered circular s and letters in the nature of tes
t imonials which had bef:n presented to the board. 

3. We would also like your opinion as to whether t he 
board may base its action at least in part on the written 
report of an investigation made by one of its employes 
where the testimony of the persons interviewed is neither 
on oath nor reduced to writing. 

The board is an administrative board and may consider 
t he reports of its investigators. Such reports, however , 
should be introduced in the form of testimony to be trans
cribed in a hearing if such is held. At any r ate, the in
vestigator's notes must be incorporated in the form of writ
ten statements in the board's records since all evidence 
upon which the board relies must be part of the record. 

4. You also inquire what, in our opinion, should be the 
nature of t he hearing to be held on applications. 

This question is difficult to answer because no absolute 
rule can be set out. If the applicant is an individual his 
business qualifications, knowledge of real estate, abstracts 
and matters pertaining thereto, together with an inquiry 
into his character and the nature of the property he wishes 
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to sell should be made a part of the record. If it is a cor
poration, the board should examine its financial status, de
termine the kind of land it wishes to sell and look up the 
characters and past records of its officers. 

These are but a few of t he many points upon which to 
rely and each application, no doubt, will bring out indi
vidual phases. I should much prefer to be consulted upon 
a case rather than a merely abstract proposition and would 
suggest that you submit an inquiry upon a pending matter 
with the application itself. 
MJD 

Bonds- Public Officers-Annuity Board--State Treasur
er-Funds, bonds and other securities of annuity board 
when turned over to state treasurer are to be held by him 
for safe keeping but are subject to order of board in proper 
administration of funds; treasurer is not vested with su
pervisory power as to wisdom of investment made by board 
or method of collecting. 

March 30, 1927. 
SOLOMON LEVITAN, 

. State Trecisurer. 
You state that you have received the following order 

from the annuity board: 

"The annuity board having decided to deposit t he Wis
consin Mortgage and Securities Co. bonds held by them, 
and listed herewith, with the Marshall and Ilsley Bank of 
Milwaukee, depositary under deposit agreement with Wis
consin Mortgage and Securities Company Farm Mortgage 
Collateral Trust Bonds Protective Committee, dated Feb. 
12, 1927, hereby authorize and direct that you deliver said 
bonds to the State Bank of Madison, to be sent to said 
Marshall and Ilsley Bank, upon receipt of the proper 'cer
tificate of deposit' issued by said depositary. 

"We call your attention to the ruling of the attorney 
general that t he annuity board has authority under t he law 
to protect its interest in these bonds in this manner. 

(List of Bonds attached) 
(Signed) 

(Signed) 

ANNUITY BOARD 

FRANK C. BLIED 
Chairman 

R. E. LOVELAND 
Secretary" 
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You refer to sec. 42.24, Stats., which makes the state 
treasurer ex-officio treasurer of the annuity board and re
quires him to give a bond in such manner as the annuity 
board directs. . 

You say the Wisconsi~ Mortgage .& Securities Com
pany's bonds are a part of the assets of the teachers' insur
ance and retirement fund, and are recorded, listed and held 
in the vault of the state treasurer and are covered against 
loss under the general bond of the state treasurer. 

You ask to be advised if the order from the annuity 
board to deliver the bonds of the Wisconsin Mortgage and 
Securities Company to the Marshall and Ilsley Bank re
lieves the state treasurer from all responsibility with the 
bonds and protects him from any loss which might occur 
from theft or loss in any manner whatsoever while out of 
his possession. 

I think that question must be answered by the provisions 
of the statutes relating to your duties with reference to 
such bonds. 

Sec. 42.24 provides that the state treasurer shall be ex
officio treasurer of the annuity board and of the state re
tirement system and shall give an additional bond in such 
amount and with such corporate sureties as shall be re
quired and approved by the annuity board, the cost of 
which shall be borne by -the state. 

Sec. 42.32 provides that the annuity board shall receive, 
hold, invest and pay out according to law all deposits by 
the members and by the state and all accretions thereto 
and other moneys belonging to the several funds. The 
funds shall be invested in securities in which domestic life 
insurance companies are authorized to invest their assets. 

These several provisions of the statutes indicate clearly 
that the funds, bonds and other securities of the annuity 
board-turned over to the state treasurer under the provi
sions of sec. 42.24 are so turned over for safe keeping and 
continue to be the funds, bonds or securities of the annuity 
board and are subject to the orders of the board in the ad
ministration of the funds for the benefit of the funds. So 
the treasurer only holds them for the board for safe keep
ing. 

I think the provisions of sec. 42.32 clearly show that to 
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be the situation for it says the board shall receive, hold, in
vest and pay out according to law, all such funds and, where 
they are invested by the board in bonds or other securities 
as a proper investment, the bonds must be administered by 
the board for the benefit of t he fund, using their judgment 
within the limitations prescribed by law as to the character 
of the assets or securities in which t hey may be invested. 

As state treasurer you are not charged with the duty of 
determining the character of t he investment or the wisdom 
or advisability of any loan or investment of the funds made 
by t he annuity board. Your duty is to safely keep and hold 
for the board the funds and securities of the board left with 
you for safe keeping. 

You say you have been advised that these bonds and se
curities must be continued to be held by you in your vault 
until paid or collected and the proper equivalent in cash 
paid or turned over to you to take the place of the bonds 
surrendered. Such a construction, I t hink, would absolute
ly defeat the purpose of the law in many cases. I suggested 
to you that in case of default and suit to collect, the bonds 
would have to be introduced in evidence in order to obtain 
judgment . You suggested the method t hat you had fol
lowed in such cases of taking the bonds to court and having 
them introduced as evidence and swearing to the amount 
due on t hem and then taking them back and putting them in 
your vault to be held tl).ere until paid. That may be the 
practice and is often done in court and I can see where, 
from that practice, you would get the idea t hat the bonds 
continued to represent and be the evidence of the indebted
ness, but, as a matter of fact and law, they were a part of 
the recor ds of the court in t hat case and the bonds actually 
merged into t he j udgment enter ed in the case and there
after the judgment would be t he evidence of indebtedness 
and not the bonds. So when you put those bonds back into 
your vault after the judgment was rendered, they were no 
more evidence of the indebtedness for which they were 
given, and in such case you see you haven't in your posses
sion the legal evidence of t he debt because that has been 
merged into the judgment which would be under the con
trol of and satisfied by the board or attorney in t he case. 
Of course, if in such cases you wanted to have in your vault 
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the evidence of the indebtedness covered by the bonds, you 
could get a certified copy of the judgment in the case and 
hold that, which would be evidence of the indebtedness, but 
those bonds are evidence of nothing after the judgment is 
entered because the judgment takes the place of the bonds. 

I simply refer to this to show that as custodian of the 
bonds you cannot prevent the board from exercising its 
-power and performing its duty to invest these funds and to 
collect the securities in the best way possible for the benefit 
of the funds. When the law requires them to invest the 
funds there are bound to be some losses no matter hov.
cautiously the board may act. In this case the board no 
doubt exercised its best judgment in making the investment 
in these bonds and expected to make money for the fund, 
but it looks now as though a very considerable loss will be 
sustained no matter what is done. The board believes it 
can make a considerable saving in the loss by making this 
proposed deal but that it will be practically a total loss in 
case the deal is not made, and I do not think you have any 
more right to prevent the board's efforts to try to save all 
it can out of the wreckage than the attorney general would 
have because you are not vested with the power to supervise 
or pass judgment on the character of the loan or invest
ment or on the method of its collection. 

As I advised you on one other occasion, I do not think the 
mere difficulty of balancing your books by not being able to 
credit in cash received the equivalent of the entry you have 
made or the entry the secretary of state has made as being 
the face of the bonds would justify you in preventing the 
board from making the best of a bad deal and saving the 
funds from a total loss. If the method of bookkeeping re
quires that, then I think a new method ought to be adopted 
because I think it may make you personally liable if a"n un
necessary loss is caused the board by your refusal to carry 
out the directions of the board. 

As to what is the best method for the board to adopt in 
trying to work out of this unfortunate favestment, this of
fice has nothing to say because not vested with that power. 
This board was created for the express purpose of handling 
these funds to the best interests of the beneficiary, and that 
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requires t he exercise of the best j udgment of t he boar d in 
every case, but of course, within the limitations of the law 
as to the character of t he investment. 
TLM 

Bonds-Public Officers-Annuity B oard--Sta t e t r eas
urer is ex-officio t r easur er of annuity boar d and of state 
r etir ement system and is r equired to give additional bond 
in such amount and with such corporate sur eties as shall be 
r equired and approved by annuity board, cost of such bond 
to be paid for by state out of general funds and not out of 
any special funds of board. 

R. E . LOVELAND, S ecretary, 
R etirement System. 

March 30, 1927. 

You advise t hat the annuity board has on deposit in t he 
vaults of t he state tr easury sever al million dollar s of nego
tiable securit ies on which ther e is no burglary or robber y in
surance and you ask if the annuity board has authority to 
insure such securities and, if so, out of what fund the cost 
of such insurance would be paid. 

Your attention is called to the provisions of sec. 42.24, 
Stat s., which pr ovides that the state treasurer shall be ex
officio t reasurer of the annuity board and of the state r etire
ment system and shall give an additional bond in such 
amount and with such corporate suret ies as shall be r equired 
and approved by the annuity board, the cost of which shall 
be borne by the stat e. 

Under that provision the annuity board would have the 
r ight to determine the amount of any additional bond or 
bonds that the t r easurer should be r equired to furnish to the 
board from t ime to time and t he char acter or kind of sure
ties. So t he whole questi on seems to be in the hands of the 
annuity board and the state treasurer would not be seriously 
concerned except in the pr oper performance of his duties as 
treasurer and custodian of the funds and securities, for that 
statute e>..l)ressly provides that t he cost of such additional 
bond to the annuity board shall be borne by the state. I 
t hink that would necessar ily mean that that would have to 
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be paid for out of the general funds of the state because I 
do not think the cost would be borne by the state if paid out 
of any of the speci .d funds of the board. Of course, that 
does not mean that the annuity board should be extravagant 
in the requirement of bonds to be furnished by the t reas
urer, for you are under your official oath the same way that 
the treasurer is to perform your duties for t he state and 
with due regard to the protection of not only t he teacher s 
but of the state of Wisconsin. 

Of course such additional bond or bonds ought to be 
drawn with care for the protection of the fund rather than 
for the protection of the board, because your duties with 
r eference to the fund are official and you would not be in
dividually responsible for loss on account of the r isk re
ferred to. 
TLM 

Automobiles-Law of Road--Insurance-Provision in 
insurance policy for inderrmity against injuries in automo~ 
bile accidents which excepts certain persons from its provi
sions is in violation of sec. 85.25 and sec. 204.30, subsec. (3) , 
Stats. 

March 31, 1927. 
M. A. FREEDY, 

Commissioner of Insurance. 
You have referred me to sec. 204.30, subsec. (3) and sec. 

85.25 Wis. Stats., and you state t hat an automobile insur
ance company is issuing a policy which contains the follow. 
ing : 

"INJURY TO PERSONS : (a) Bodily injuries of death ac
cidentally suffered or alleged to have been suffered, by any 
person or persons (not including, however, any per son or 
persons carried in or occupying any part of the assured's 
automobile or other vehicle who is related either by blooe 
or marriage to the assured or to any member of t he a :'l
sured's family, and not including any employe of t he assurea 
while engaged within the scope of his employment ) , as a re
sult of an accident occurring while this policy is in for<:e ; 
* * * " 

You state that this provision in the policy eliminates a 
certain number of collusive claims that ar e being made by 

15 
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relatives and also affects the number of claims against the 
company on account of injuries to guests of the driver. 
You inquire whether the above quoted coverage in said pol
icy is not in violation of the sections of the statute above 
refer red to, and the recent decision of the supreme court in 
the case of Ducommun v. Strong. 

Said sec. 85.25 reads thus: 

"Any bond or policy of insurance covering liability to 
others by r eason of the operation of a motor vehicle shall be 
deemed and construed to contain the following conditions: 
That the insurer shall be liable to t he per sons entitled to re
cover for the death of any per son, or for in jury to person 
or property, caused by the negligent operation, mainte
nance, use or defective construction of the vehicle described 
therein, such liability not to exceed t he amount named in 
said bond 01· policy." 

Subsec. (3) , sec. 204.30 provides : 

"No such policy shall be issued or delivered in this state 
on or after September 1, 1925, to the owner of a motor 
vehicle, by any corporation or insurer authorized to do busi
ness in this state, unless there shall be contained within 
such policy a provision reading substantially as follows : 
The indemnity provided by this policy is extended to apply, 
in the same manner and under the same provisions as it i s 
applicable to t he named assured, to any person or persons 
while riding in or operating any · automobile descr ibed in 
this policy when such automobile is being used for purposes 
and in the manner prescribed in said policy. Such indem
nity shall also extend to any person, firm or corporation 
legally responsible for the operation of such automobile. 
The coverage hereby afforded shall not apply unless t he r id
ing, use or operation above ref erred to be with the permis
sion of the assured named in this policy, or if such assured 
is an individual, with the permission of an adult member 
of such assured's household other than a chauffeur or do
megt.ic servant ; provided, however, that no coverage af
forded by this paragraph shall apply to a public automobile 
garage or an automobile repair shop, sales agency, service 
station and for agents or employes thereof. In the event 
an automobile covered by this policy is sold, transferred or 
assigned, t he purchaser, transfer ee or assignee shall not be 
covered as an additional assured without written consent 
of t he company, evidenced by indorsement hereon." 

In the case of Ducommun v. Strong, 212 N. W. 289, de
cided by our supreme court February 8, 1927, our court held 
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that sec. 204.30 does not repeal the provisions of sec. 85.25; 
that the two sections are part of a consistent legislative plan 
to insur e t he recovery of damages by those insured for the 
negligent use of motor vehicles. They are necessarily a 
part of every insurance policy which insures against per
sonal injury or property damage caused by any motor driv
en vehicle. 

The provision in the policy above cited tries to eliminate 
a certain n umber of collusive claims, but its provisions are 
clearly violative of the provisions of the above quoted stat
utes. Whether a claim is fraudulent or collusive is a ques
tion of fact which must be proved or disproved before 
the court or jur y. They cannot be eliminated in a policy 
t hat violates the strict provision of the statute. These stat
utes are a part of the contract entered into by the insurer. 

You are t herefore advised that these provisions violate 
the said sections of the statute. 
JEM 

National Guard-Public Offi,cers- Qua1termaster Genero 
al-Superintendent of Public Proverty-State Property -
Neither quar termaster general nor superintendent of pub
lic property is authorized to sell military property con
demned by board of survey under sec. 21.56, Stats. 

RALPH M . I MMELL, 

A djutant General. 

March 31, 1927. 

In your letter of March 5 you request an opinion as to 
whether t he quartermaster general of the Wisconsin nation
al guar d has authority to dispose of unserviceable military 
property by sale through circular proposals or advertising 
bids and, if there is no such authority in law, whether th~ 
general statutes relative to the transfer of state proper( 
to the superintendent of public property apply. 

Sec. 21.24, Stats., provides that the quartermaster gener
al shall have cha:rge of all the military property of the state 
and carefully preserve, repair and account for the same. 
Sec. 21.56 provides that the governor may convene a boar d 
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of survey to condemn quartermaster's supplies and ord
nance stores and su~plies. The statutes do not, however, 
appear to provide for the disposal of property so con
demned. 

Under subsec. (2), sec. 33.03 the superintendent of pub
lic property has charge only of movable properties belong
ing to the state which are not placed by law in the charge 
of any other officer. 

As has been seen, the military property of the state is 
placed by ,law in the charge of the quartermaster general. 
Ch. 33, Stats., does not appear to authorize the superintend
ent of public property to have charge of, to purchase, or to 
r eceive strictly military property. I am, therefore, of the 
opinion that subsec. (8), sec. 33.03, which authorizes him 
to dispose of and sell at public sale any chattel property of 
the state, in his official custody, which has become deterior 
ated or unsuitable or no longer required for the use of the 
state, is not applicable in the case of military property. 

Both questions ar e, therefore, answered in the negative. 
F CS 

Public Officers-Sheriff on fee basis may engage in other 
pursuits so long as same do not interfere with performance 
of his duties as sheriff. 

FRANK B. K EEFE, 

Dist1·ict Attorney, 
Oshkosh, Wisconsin. 

March 31, 1927. 

Your letter of March 28 received. It reads : 

''A sher iff is elected and receives a compensation on a 
salary basis. Is there anything in the law which requires 
a sheriff under these circumstances to devote his full time 
to the affairs of his office, or may he engage in other busi
ness so long as he performs the duties of his office?" 

I assume that no one would question the r ight of a sher iff 
on a fee basis to engage in other pursuits so long as the 
same does not interfere with the performance of the duties 
devolving upon him in his office as sheriff. J ust why a sher
iff on a sala1·y basis should not be accorded the same rights 
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is not known to this office, especially in view of the provi
sions of sec. 59.15, Stats., which gives a county board the 
r ight, among other things, to change the basis of compen
sation to sheriffs. 

In the event that a county board should by resolution, or 
otherwise, attempt to deny a sheriff any r ight other than to 
prescribe payment of a salary to him, in lieu of fees, or to 
change from salary to fee basis, its action in such respect 
would find no Piuthority or warrant in the law. The cited 
statute defines specifically what are the powers of a county 
board in respect to the subject under consideration and, 
when that power has been exercised, it may not go further. 
Other governing statutes define the duties of a sheriff and, 
when those duties have been conscientiously ana faithfully 
performed, no one should be heard to complain because sur
plus time of a sheriff is devoted to other pursuits in which 
he may have an interest. 

There is, of course, an exception to the foregoing general 
r ule, viz., a sheriff may not hold certain other offices which 
are incompatible with that of his office as sheriff. 
HAM 

B1·idges and Highways-Municipal Corporations-Town 
Meetings-Public Officers-Town Supervisors -Sec. 1223, 
Rev. Stats. 1878, made it duty of supervisors of several 
towns to ascertain, describe and enter in record of town 
clerk's office highways that had been laid out and to widen 
and alter such roads. 

Any subsequenc meeting of electors of tnwn rescinding 
such action of board was null and void for want of author
ity. 

L LOYD D. SMITH, 

District Attorney, 
Waupaca, Wisconsin. 

You state 

March 31, 1927. 

"In the late winter or early spring of 1893, the board of 
supervisors [town of Caledonia] made an order that all 
roads should be opened to their full width. Thereafter 
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about May 1, 1893 certain voters in said town filed a peti
tion asking t hat a special meeting of the electors be called 
for t he purpose of r escinding the act of the board and also 
t o r egulate t he width of the differ ent highways by resolu
t ion . In accor dance wit h this petition a special town meet
ing was called to be held May 23, 1893 at which time the 
following question was submitted to t he meeting: 

" 'Whereas it appears that some of the highways of said 
town of Caledonia are not of record and the width of others 
which ar e on recor d is not specified and some of them ar e 
laid out of the width of four rods but were never opened 
four r ods wide ; 

·" 'Therefore be it r esolved that all of t he h ighways of 
said town of Caledonia heretofore laid out or now in use, 
which are wholly under the control of t he town shall be 
three rods wide, except county and town line roads, and 
such roads as are laid out under section 1275 of the laws of 
1885, shall remain of the same width and as they originally 
were laid out.' 

"At such special town meeting sixty-five elector s voted 
for t he resolution and ten voted against it. The t own of 
Caledonia now contends t hat all of its roads by virt ue of 
such action, except those excepted in such r esolut ion, are of 
the widt h of thr ee rods.'' 

The question you present is whether , by virtue of such 
action, t he roads of the town of Caledonia are three rods 
wide. 

8£:c. 1223, in Ch. LII, Rev. Stats. 1878, reads: 

"The super visors of the sever al towns shall have the care 
and supervision of the highways and bridges therein; and 
it shall be their duty : 

" * * * 
"2. To cause such of the roads used as highways as 

have been laid out, but not sufficient ly described, and such 
as have been lawfully laid out and used as such up to the 
then present time, but not fully and sufficiently recorded, to 
be ascertained, described a nd entered of recor d in the town 
clerk's office. 

" * * * 
"8. To lay out and establish upon actual survey, as here

inafter provided, such new roads in their respective towns 
as t hey may deem necessary and proper; to discontinue 
such roads as shall appear to them to have become unneces
sary; and to widen or alter such roads when they shall deem 
necessary for the public convenience; * * *" 
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The following constitutes sec. 1, ch. 103, Laws 1885, pub
lished March 26th, 1885. 

"Subdivision 2 of section 1223 of chapter 52 r evised stat
utes of 1878, is hereby amended so as to read as follows: 

"2. To cause all legal highways, not fu lly and sufficiently 
described or r ecorded, and such of the roads used as high
ways, as have been laid out but not fully and sufficiently 
described or r ecorded, to be ascer tained, described and en
tered of r ecord in the town clerk's office." 

See also sec. 1, ch. 284, Laws 1893 : 

"The town board of each town in this state shall have the 
full super vision, management and control of the making 
and r epairing of all roads in said town, * * *" 

In each instance "the supe1·visors of the several towns 
shall have the care and supervision of the highways" and 
"it shall be their [town supervisors'] duty * * * to 
cause such [town] r oads * * * to be ascertained, de
scr ibed and entered of r ecord * * * and to widen or 
alter such [town] roads." Nowhere can I find any author
ity giving the voters of a town at any meeting the authority 
to rescind the action of t he town board. 

You also wish to know whether such action of the town 
voter s establishes the width of a road at three rods where 
the original r ecord cannot oe found. 

Since the board has the power to fix such width and not 
the voters, it follows that any action of the voters was void. 

This opinion is confined specifically to your question as 
to what legal effect the action of the town voters had. No 
opinion is given as to the legal effect of the manner in which 
the highways may have been use.d over a period of thirty or 
thirty-five years ; nor as t o what the legal effect may be if 
there was a failure on the part of the town board to act ac
cording to law. 
FWK 
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Prisons;_] ails-Public Officers- Sheriff-Compensation 
of sheriff for board of prisoners may oe changed from timP. 
to time even during sheriff's term. 

March 31, 1927. 
V. M. STOLTS, 

District Atforhey, 
Eau Claire, Wisconsin. 

In your recent letter you state thac at the annual meet
ing of thP. Eau Claire county board of supervisors, held in 
November, 1926, a resolution was introduced and passed re
ducing the compensation t" t:!:le sheriff for keeping and 
maintaining prisoners in the county jail from $1.05 a day 
to $.90 a day; that tne sheriff works on a salary, and you in
quire whether the compensation to him for the Reeping and 
maintaining of prisoners could be changed after he had 
been elected, but before he took office. 

Sec. 55.07, Stats., as it now reads contains the following 
in suosec. (1) : 

" * * * The county board shall prescribe the diet of 
the prisoners in the county jail as to kind and fix the maxi
mum compensation to be paid therefor." 

Your question is ans,vered by an official opinion of this 
department in X I, Op. Atty. Gen. 99, where it was held that 
the compensation of the sheriff for the board of prisoners 
may be changed from time to time even during the sheriff's 
term. I ref er you to said opinion. 

We see no reasons for changing the conclusion there ar
r ived at. 
JEM 
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Bridges and Highways-Width of Highways-When res
olution laying out highway is silent as to width, width is 
fixed by statute at four rods; county may move fences of 
abutting owners so as to maJ.<e such highway four rods 
wide. 

JOHN B. CHASE, 
District Attorney, 

Oconto, Wisconsin. 

April 1, 1927. 

Yours of March 31 last received, wherein you request to 
be advised as to the application of secs. 80.01 and 80.08, 
Stats., with reference to the right of the county to move cer
tain fences along state trunk highway No. 15 in Oconto 
county. You add that this highway is now United States 
highway No. 41, and that the contract for paving it from 
Big Suamico to Abrams has been let. 

You have enclosed with your letter copies of certain 
records and documents disclosing that this highway was 
many years ago (July 12, 1859) legally laid out by a resolu
tion adopted by the Oconto county board of supervisors, 
wherein the width of such highway is not defined. You 
state that this highway has been used many years as a 
three-rod highway and that the county is now requesting 
t he owners of abutting property to move their fences back 
so as to make the highway four rods wide instead of three 
rods. 

The situation detailed by you comes fully within the pro
visions of the sections of our statutes cited by you and 
every phase of it is ruled thereby. The highway in question 
is one of four rods in width and is not in any way limited 
to a lesser width by reason of the fact that abutting prop
erty owners have erected fences encroaching upon the same. 
The fact that such encroaching fences have existed for 
more than forty years does not in anywise alter the rule or 
the conclusion reached. The right of the public in such 
four-rod highway cannot be wrested from it by what might 
constitute title by adverse possession against an individual 
under the same or similar circumstances. 

Abutting property owners on a public highway are the 
owners of the fee to the center of that highway, subject 
only to the easement that the public has in it for purposes 
of travel upon it, and the abutting owner may make such 
use of the highway as does not interfere with such travel. 
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The fact that the record of the laying out of this highway 
in July, 1859 is silent respecting the width of the same, does 
not entitle abutting property owners to limit the width of 
it to three rods by building their fences so that the highway 
is but three rods from fence to fence. In other words, the 
width of the highway is not established by the fencing of 
it, but rather by the governing statutes which are the sec
tions cited in your letter and above mentioned. 

Sec. 80.08 reads: 
"Except as otherwise expressly provided by section 80.13, 

highways shall be laid out at least three rods wide, and 
when no width is specified in the order the highway shall 
be four rods wide." 

This statutory provision will bear no construction other 
than a literal one, and that is, when applied to the case un
der consideration, that the road in question is four rods in 
width. The resolution laying out the highway is silent as 
respects its wiclth and the statute steps in and fixes it at 
four rods. 

In view of the copy of the record submitted and the quot
ed statute, the question of width of this highway is not even 
debatable-the statute speaks with conclusiveness and :final
ity on the subject. 
HAM 

Indigent, Insane, etc.-Wisconsin General Hospital
Mothers' Pensions-Person sent by order of court to Wis
consin general hospital for treatment while his family is re
ceiving support under mothers' pension act cannot have his 
traveling expenses to and from hospital paid by county. 

Minors-Child Protection-Mothers' Pensions - Chil
dren who have been receiving mothers' pensions after death 
of their mother may be put into temporary custody of mar
ried sister under sec. 48.07, Stats., and court making order 
may order that county pay four dollars per week for each 
child under said section or grant them mothers' pension. 

G. ARTHUR JOHNSON, 
District Attorney, 

Ashland, Wisconsin. 

April 2, 1927. 

You state that you have two questions to submit to this 
department for advice. The first is stated as follows: 
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"There is a man residing and has a legal settlement in 
the city of Ashland. He has been totally incapacitated for 
gainful labor since prior to 1922. He has a wife and four 
children under fourteen years of age. The family is receiv
ing aid under the mothers' pension law. Upon application 
of the city physician, the judge of probate court has made 
an order for him to be received and treated in the Wiscon
sin general hospital at Madison at public expense under the 
provisions of chapter 142 of the statutes. This man will 
not require an attendant in making the trip to the hospital 
at Madison, but he has no money with which to pay railway 
fare and other necessary expenses. 

"Can the county legally provide him with the money 
necessary to make the journey to Madison?" 

Sec. 48.33, being the section which provides for a moth
er's pension, in sub sec. ( 6) states the following: 

"* * * Such aid shall be the only form of public as
sistance granted to the family excepting medical aid 
* * * " 

Ch. 142, which contains the provision relating to public 
patients in the Wisconsin general hospital, provides in sec. 
142.05 as follows: 

"If the patient is unable to t ravel alone, the court may 
appoint a suitable person to take him to said hospital, and 
such person shall receive actual and necessary expenses, 
and, if not a salaried officer, a per diem of three dollars per 
day going and returning; and the same shall be paid by the 
county." 

You will note that this does not provide for traveling ex
penses as a patient, but only for the actual and necessary 
expenses and per diem of a suitable person who takes the 
patient to the hospital. 

Sec. 142.07 provides for the charges in the hospital. I 
find no provision in the statute which authorizes the coun
ty to pay the traveling expenses of the patient to the Wis-. 
consin general hospital. If the family were not receiving 
support under the mothers' pension act it might be argued 
that such payment could be made as for necessities of a poor 
person. 

I am of the opinion that the above question must be an
swered in the negative. 

You also submit the following : 
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"The other is in regard to a family of five children under 
sixteen years of age whose parents are both deceased, but 
they lived with their mother until her death a few days ago 
and she was receiving the mothers' pension. They have a 
married sister living here who is willing to take them, but 
she is unable to support them without public assistance. 

"Can the children be placed in the temporary care and 
custody of the sister under section 48.07 of the statutes, and 
may she be paid the $4.00 per week for each child as there 
provided? Or, may the sister be given aid under section 
48.33 if the children live with her?" 

Sec. 48.07 contains the following in subsec. (1) : 

"* * * Or the court may make a temporary disposi
t ion of such case by placing such child in the care and cus
tody of the probation officer or of some suitable person or 
institution for such period of time as the court shall see fit, 
not exceeding three months at one time, not exceeding, 
however, a total period of one year, during which the 
parent or other person from whose custody such child is 
taken may be put upon probation and required to report to 
the court." 

In view of the fact that the child has no parents there is 
no one to place upon probation. 

Such order of t he court will place t he said children in the 
care and custody of the sister, and as the person who has 
the care and custody of such children can receive a mothers' 
pension under the provision of sec. 48.33, you are advised 
that the children may be placed in the temporary care and 
custody of the sister under sec. 48.07 and she may be given 
a mothers' pension under sec. 48.33, but you will note that 
subsec. (3), sec. 48.07 provides : 

"During such period of probation the county shall be li
able for t he reasonable expense of the maintenance of such 
child, such expense to be at the rate of four dol1ars per 
week, * * *." 

While the county is liable under this provision for the 
maintenance of such child, the sister cannot receive this 
amount and the mothers' pension at the same t ime. If the 
judge grants $4.00 per week for each child, then the moth
ers' pension would naturally stop running, but the court 
need not issue an order requiring the payment of $4.00 per 
week for each child, but rather grant mothers' pension. I 
can see no objection to placing this matter in the discretion 



OPINIONS OF THE ATTORNEY GENERAL 237 

of the court as the statute seems to have done. I believe 
this answers your question. 
JEM 

Public Officers-Sheriff-Statutes make no provision for 
sheriff to obtain fee of two dollars and fifty cents for serv
ing search warrant and for making search of premises. 
Sec. 59.28, subsec. (24), Stats., cannot be construed as 
authorizing such fee. 

GEORGE E. O'CONNOR, 
District Atto1·ney, 

Eagle River, Wisconsin. 

April 2, 1927. 

I thank you for your communication of March 29, togeth
er with enclosure as per our telephone conversation. 

In view of the opinion of this department in XV Op. Atty. 
Gen. 465, in which it was held that a sheriff cannot re
ceive a fee of $5.00 for serving a search warrant, you in
quire whether the sheriff may receive a fee of $2.50 for 
searching a place under a search warrant under authority 
of subsec. (24), sec. 59.28, Stats. 

This department had under consideration sec. 59.28, pro
viding statutory fees for a sheriff and providing specifically 
thirty-five cases. Subsec. (24) provides : 

"For serving any writ or other process with the aid of 
the county, two dollars and fifty cents and all necessary ex
penses incurred thereby." 

As pointed out in the opinion to which you r efer, officers 
take their offices cum onere, and ser vices r equired of them 
by law for which they are not specifically paid must be con
sidered compensated for by the fees allowed for other serv
ices. Until the legislature makes provision for serving a 
search warrant and making searches of premises, it must 
be assumed that the intention of the legislature is that the 
sheriff must be considered compensated by fees allowed for 
other services or for the reason that it might interfere with 
what the legislature terms sound public policy. 

This question has been raised at an opportune time in 
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view of the fact that the legislature is now in session and 
can make changes in the provisions of fees for sheriffs if it 
so chooses. 
FWK 

Banks and Banking-Mino1·s-Separate deposit of wife 
cannot be used to offset husband's note held by bank. 

Savings account of minor child cannot be used by parent 
as offset to his indebtedness to bank unless savings are 
earnings over which parent has control. Parent may 
emancipate child either in whole or in part so long as trans
action is not in fraud of creditors of parent. 

April 4, 1927. 
BANKING DEPARTMENT. 

Attention W. H. Richards, Deputy Commissioner 
Replying to your favor of April 2, requesting an opinion 

on the questions below set out, you are advised as follows, 
viz.: 

Question No. 1. "In the liquidation of a bank by this de
partment where the bank holds the note of a husband, and 
the wife has a deposit in the bank, can said deposit be used 
as an offset to the husband's note?" 

This question must be answered in the negative. A mar
ried woman's separate estate is not liable for her husband's 
debts. Until quite recently she could not even by her writ
ten contract so bind her separate estate, except in equity. 

Question No. 2. "In case of minor children having a 
savings account, can a parent use the same as an offset to 
his indebtedness to a bank?" 

This question must also be answered in the negative with 
the following qua1ification, viz.: The father, as the head of 
the family, is entit led to the services and earnings of the 
child as long as the latter is legally under his custody or 
control and not emancipated. While the parents are living 
together, the mother is not entitled to the services or earn
ings of the child, but by the weight of modern authority a 
widowed mother is entitled to the services and earnings of 
her minor child to the same extent as the father would be if 
living. 
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It is a natural consequence of t he r ight of t he par ent to 
the earnings of t he child that s uch earnings may be r eached 
by the parent's cr editors and subjected to the payment of 
the parent's debts. But in the absence of fraud, the cred
itors have no higher r ights than the parent, and if the latter 
has relinquished his rights to t he child's earnings, his cred
itors cannot r each them. 

It is obvious from the foregoing that the savings account 
of a minor child cannot be used by its parent as and for the 
purpose of liquidating his own indebtedness unless such 
savings account is made up of earnings of the child con
cerning which savings the parent has not through emanci
pation lost control over the same. A parent, of course, has 
no right to emancipate a minor child for the purpose of 
fraudulently defeating creditors in the enforcement of pay
ment of just obligations. This is because a man must be 
honest with his creditors before he will be permitted to be 
generous to third persons. However, if t he transaction be
tween the parent and child is free from fraud, the parent 
has the right at a ll t imes to emancipate the child either in 
whole or in part. 
HAM 

Corporations-Public Utilities-Public Officers - At
torney general will decline to prosecute action against pub
lic ut ility where 1·ailroad commission, after hearing based 
on petition filed with it, declines to make findings, rulings 
or order directed to public utiliLy company on ground t hat 
city has ample authority to maintain action against public 
utility for enforcement of its resolution or ordinance, not
withstanding sec. 196.73, Stats. 

April 4, 1927. 
R AILROAD COMMISSION. 

Attention Mr. A. R. McDonald, Com,missioner. 
I have carefully examined contents of your file U-3422, 

accompanying your letter of March 7, from which it ap
pears : 

1. That on t he petition filed in the matter, a hearing was 
had by the commission on July 22, 1926, since which t ime 
no further proceedings have been had thereon; 
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2. That no findings or rulings ha~e been. made and no 
order has been issued by the commission directed to the 
Superior Water Light and Power Company, nor have the 
proceedings been dismissed; 

3. That the status of the interested parties is the same 
now as though no proceedings were ever had in the matter; 
and 

4. That the city of Superior is in the same position that 
it occupied upon the expiration of the time set in its reso
lution of December 1, 1925, covering this same matter. It 
has the same rights thereunder that it had when the pend
ing proceedings were commenced and has lost none of such 
rights by reason of such proceedings. 

I note what you say in your letter of March 7 addressed 
to Attorney Hartley of Superior respecting your lack of 
knowledge of existence of said resolution until it came to 
your attention when offered as an exhibit at the hearing, 
and I infer therefrom that had this resolution been brought 
to your attention prior to or at the time the petition was 
fi led, you would not have assumed jurisdiction in the mat
ter. Under such circumstances, no just complaint can be 
made in respect to the refusal of the commission to proceed 
fur ther than it did. 

Under the circumstances, and in the light of the record 
developed upon said hearing, and not withstanding the pro
visions of sec. 196.73, Stats., I find nothing requiring 
further attention on the part of the commission or this 
department and your file in this matter is, therefore, here
with r eturned. 
HAM 
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Elections-School Districts-Election under sec. 40.17, 
Stats., is limited to election of officers. 

At election under sec. 40.17, Stats., polls must open at 
three o'clock and close at eight o'clock. 

At election held under sec. 40.085, Stats., polls must open 
at twelve o'clock and close at eight o'clock. 

Election officials of election under sec. 40.085 must con
sist of school board. 

School district has no authority to pay village for ex
penses incurred in conducting election under sec. 40.085. 

April 6, 1927. 
HONORABLE JOHN CALLAHAN, 

State Superintenclent of Public Instruction. 
The material facts presented in your letter of March 24 

are as follows: 
A request to call a special meeting was filed with the 

clerk of a joint school district containing an incorporated 
village. Subsequently a petition signed by seventy-seven 
electors was presented to the president and clerk of the 
school board, which reads in part as follows: 

"WHEREAS, it is advisable to obtain a fair and impartial 
vote of the electors at said special election. 

"The undersigned resident elector s of said school dis
trict respectfully petition your honorable body to provide 
poll lists, ballots, a ballot box, tellers and clerks, so that the 
vote at such election may be had by ballot, with full op
portunity to all electors to vote and to challenge the votes 
of others." 

At the special meeting the following r esolut ions were 
adopted: 

" Now, THEREFORE, BE IT RESOLVED THAT this special 
school meeting shall be adjourned until Wednesday morn
ing, March 16, 1927, at 9 :00 A. M. at the city voting place 
on the east side of Oak Street in this city for the purpose of 
holding election by secret ballot. 

"BE IT FURTHER RESOLVED, that a ballot shall be t aken 
by the electors of said school district at the regular munici
pal voting place of Kilbourn City on the east side of Oak 
Street, and that such balloting shall be conducted by the 
regular election city officials of Kilbourn City, who ar e 
hereby authorized and instructed to conduct such election 
commencing at 9 :00 o'clock in the forenoon and ending at 

16 
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5 :00 o'clock P. M. on March 16th 1927, and that the chair
man of the election board shall report in writing the result 
of the ballot as canvassed and returned by said election 
board to the adjourned school meeting to be held in the 
assembly r oom of the high school building on t he evening 
of Mar ch 16t h, at 8 o'clock P. M. to which time and place 
the meeting shall be adjourned from the city b uilding after 
t he r esult of the balloting is announced by the chairman 
of the election board at said city building. 

"AND BE IT FURTHER RESOLVED that the said election 
board shall conduct said election the same as a r egular mu
nicipal election and according to the statutes of t he state 
of Wisconsin for a referendum election in school districts. 

"AND BE IT FURTHER RESOLVED that the expense of con
ducting said election shall be paid by the district school 
board." 

You inquire whether t he proceedings t hus taken were 
legal. 

The validity of the proceedings must depend upon the 
provisions of secs. 40.085 and 40.17, Stats. Subsec. (1) , 
sec. 40.085 pr ovides : 

"Any election by ballot after the manner of choosing 
elective town officers shall be held in any school district 
having an annual meeting and more than five hundred 
voters whenever a petition t her efor is fi led as hereinafter 
provided." 

Subsec. (2), sec. 40.085 provides that s uch petition shall 
be signed by at least fifty voters and shall specify the par
ticular item, business or subject upon which an election is 
desired, and that such petition shall be filed with the clerk 
at least fifteen clays before the holding of t he annual meet
ing. 

Subsec. (3), sec. 40.085 provides for the posting of notices 
which must contain, among others, a statement "that the 
polls are open at twelve o'clock noon and close at eight 
o'clock in the evening of said date." 

Subsec. (5), sec. 40.085 provides : 

"The election officials shall consist of the district school 
board and each such official shall receive three dollars for 
such ser vices to be paid out of the district t reasury." 

Sec. 40.17 provides in part as follows : 
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" (3) (a) Whenever a petition requesting t hat an 
election of school district officers shall be conducted after 
the manner of voting for village or city officers, signed by 
not less than twelve qualified voter s of any school district 
in which the school officers are elected by the people, and 
which contains wholly or partly within its limits an incor
porated village, or city of the four th class, is presented to 
the clerk of such district he shall at least six days before 
the time fixed by law for the annual school district meeting, 
post or cause to be posted in at least six of the most public 
places in t he district notices giving the manner of holding 
and conducting such election. 

"* * * 
"(c) The election of officers shall be by ballot, and suit

able ballot boxes shall be provided therefor. The polls shall 
be opened at three o'clock in the afternoon of the day fixed 
by law for holding the annual school district meeting, and 
shall be closed at eight o'clock of the same day. The time 
of opening and closing t he polls, as well as the place of hold
ing the election, shall be specified in the notice of such meet
ing, but a failure to so specify the time of opening and 
closing the polls and designating the place shall not vitiate 
such election. 

"(d) The mayor of the city or the president of the 
village or board of trustees, as the case may be, shall ap
point not more t han five persons who shall act as inspector s 
and clerks of this election and who shall make and keep a 
list of all the elector s, men and women, voting at such ele<:
tion. 

" ( e) Immediately after t he polls are closed and the bal
lots counted, the result shall be declared, and all ballots as 
soon as counted, shall be sealed in the ballot box and be kept 
in the custody of the village clerk or the city clerk, as t he 
case may be, for sixty days. As soon as the result of the 
election is announced, the electors shall organize and con
duct the regular and usual business, other than the election 
of officers, authorized to be done at annual school district 
meetings. 

" * * * 
"(g) The amount of compensation paid to the inspector s 

and clerks of this election shall be one dollar for each such 
inspector and clerk engaged and acting in conducting t his 
election, said compensation to be paid from any funds in 
the treasury of the school district not otherwise appropri
ated." 

It is clear that the proceedings are not valid under sec. 
40.17, Stats. This section is clearly limited to the election 
of officers. Subsec. (3) , pars. (a) and (e). Furthermore, 
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the polls must be open at three o'clock and close at eight 
o'clock. 

It is likewise clear that the proceedings are not valid un
der sec. 40.085, Stats. This clearly provides that the polls 
shall open at twelve o'clock noon and close at eight o'clock 
in the evening. Furthermore, the election officials must 
consist of the school district board, each official of which 
shall receive three dollars for such services. It will be 
noted that there is no authority under this section for the 
school district to pay to the village the expenses of conduct
ing such election. 

Other objections to the proceedings might with propriety 
be raised, but the objections noted are sufficient to indicate 
that the proceedings do not conform either to the provisions 
of secs. 40.085 or 40.17. 
SOA 

Fish and Game-Otter-Possession of otter skin not hav
ing attached to it distinctive tag as prescribed by sec. 29.59, 
subsec. (5), Stats., is illegal. Illegal killing of otter is no 
defense to possession in violation of sec. 29.59, subsec. (5) . 

JEROME V. LEDVINA, 
District Attorney, 

Park F alls, Wisconsin. 

April 6, 1927. 

You state that a fur buyer was arrested upon complaint 
of the deputy conservation warden for having in his posses
sion in Price county on the 19th day of March, 1927, an ot
ter skin not having attached to such skin a "distinctive tag" 
as prescribed by sec. 29.59, subsec. (5), Stats. You say : 

"Assuming that such otter ·was killed during the month 
of March, 1927, in said county, is such possession unlawful 
for the reason that the same had no tag attached as pre
scribed in the statute referred to?" 

Subsec. (5), sec. 29.59 prescribes a license for taking, 
catching or killing of otter, and sec. 29.18 includes Price 
county as one of the counties having an open season for 
otter. Sec. 29.59, subsec. (5), par. (b), also says: 
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* * * "No skin of any beaver or otter taken, caught 
or killed under said license shall be delivered, transported 
or shipped 01· had in possession unless it has attached there
to a distinctive tag to be prescribed and furnished by the 
commission." (Italics ours.) 

The language of the statute could not be clearer. No skin 
of an otter killed under the license shall be had in posses
sion without the distinctive tag prescribed by the commis
sion. The fact that the otter was not killed under a license 
properly granted, but illegally killed, cannot be a defense. 
Two wrongs cannot make a right. 

It is clear that such possession is unlawful and that your 
question must be answered in the affirmative. 
FWK 

Constitutional Law-Public Officers- County Highway 
Committee-Highway Patrol1nan-Bill 136, S., for appoint
ment by county highway committee of special highway pa
trolmen, is constitutional. 

April 7, 1927. 
C. E. SHAFFER, 

Chief Clerk of Assembly. 
You request this department to give an opinion as to the 

constitutionality of Bill No. 136, S. 
Bill No. 136, S., amends subsec. (15), pars. (a) and (b) 

of sec. 82.02, Stats., and creates a new par. (c) of sec. 
(15) . The sole change in the pr esent statute as proposed 
by Bill No. 136, S ., with the exception of the new para
graph, is that the appointment of special highway patrol
men is vested in the county highway committee instead of 
the sheriff of the county. The opinion, therefore, will deal 
only with the proposed changes in the existing statute. 

The legislature has jurisdiction to regulate all the high
ways in the state. It is competent, therefore, for the legis
lature to enact all needful police power regulations for 
highways. Under the bill the legislature delegates to the 
county highway committee executive powers with reference 
to the appointment of special highway patrolmen. Such 
power may properly be delegated by the legislature. 

Sec. 22, art. IV, Wis. Const., provides: 
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"The legislature may confer upon the boards of super
visors of the several counties of the state such power of a 
local, legislative and administrative character as they shall 
from t ime to time prescribe." 

It will be noted that the provision does not limit t he legis
lature in any way from conferring administrative power on 
boards other than county boards. 

Sec. 2!3, art. IV, Const., provides : 

"The legislature shall establish but one system of town 
and county government, which shall be as nearly uniform 
as practicable." 

The proposed bill in nowise violates sec. 23 for the reason 
that it applies uniformly to all counties. 

Sec. 4, art. VI, Const., provides that sheriffs and other 
county officers shall be chosen by the electors of the re
spective count ies once in every two years. This section, 
however, does not specify the duties of the sheriff. There 
is no doubt, however, t hat the provisions have reference to 
the office with those generally r ecognized legal duties and 
functions belonging to it in this country. State ex rel. Ken
nedy v. Brunst, 26 Wis. 412. It should not, however, be 
held that the constitution prohibits any legislative change 
in the powers, duties, functions and liabilities of a sheriff 
as t hey exist at common law, and the doctrine that it is not 
competent for the legislature to detract materially from the 
dut ies of the sheriff should be confined to those immemorial 
and important duties that characterize and distinguish the 
office of sheriff. State ex 1·el. Milwaukee County v. Buech, 
171 Wis. 474. 

While it may be said that the sheriff in the first instance 
has jurisdiction in his county to enforce all criminal stat
utes, yet it is competent for the legislature to transfer a 
portion of those duties, such as the enforcement of highway 
and traffic laws, to special officers designated for that pur
pose. 

The new section created by Bill No. 136, S., provides: 

"All special highway patrolmen shall furnish a bond in a 
sum fixed by the county board to indemnify the county for 
any and all claims arising out of the performance of their 
duties. The cost of said bond shall be paid by the county." 
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No argument is necessar y to show that this provision of 
t he bill is constitutional. 

We therefore conclude t hat the amendment of sec. 82.02 
is not subject to any constitutional objections. 
SOA 

Constitutional Law- Counties-Supervisor - Bill No. 
430, A., definitely fixing salary of supervisors in counties 
having 250,000 inhabitants or more, would be valid legis
lative enactment. 

Amendment No. 1, A., to Bill No. 430, A., which attempts 
to submit to electors of such county question of whether 
such bill shall take effect, would be unconstitutional, as leg
islature must enact laws as provided in constitution and 
may not delegate that power to electors of county. 

April 8, 1927. 
LEGISLATURE OF THE STATE OF W ISCONSIN. 

I am asked to advise as to t he constitutionality of Bill No. 
430, A., and Amendment No. 1, A., to Bill No. 430, A. 

Bill No. 430, A., is a legislative enactment increasing and 
definitely fixing salaries of supervisors in counties having a 
population of at least 250,000 and it provides that it shall 
take effect upon passage and publication. 

I think that bill satisfies the constit utional requirements 
for a valid law. 

Proposed Amendment No. 1 to that bill provides that t he 
question of whether or not this act shall take effect shall be 
submitted to t he voters of each county having such popula
tion, at the April election in 1928 and if a majority of t he 
votes are in favor of it, t his increase shall take effect, other
wise it shall not take effect. 

I do not think that amendment satisfies the constit ut ion
al requirements of a valid law. It in effect delegates to t he 
electors of said county the power to legislate. 

Sec. 1, art. IV, Wis. Const., provides: 

"The legislative power shall be vested in a senate and as
sembly." 
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This bill, in effect, delegates that power to the electors of 
the county. 

Sec. 22, art. IV, says : 

"The legislature may confer upon the boards of super
visors of the several counties of the state such powers of a 
local, legislative and administrative character as they shall 
from t ime to time prescribe." 

It will be noted that is a power to confer upon the super
visors certain legislative powers, not upon the electors, so 
that provision would not help this situation. A very simi
lar law was held unconstitutional in the case of Mead v. 
Dane Co., 155 Wis. 632. 

This bill would not be helped by the provisions of the so
called home rule amendment to sec. 3, art. XI, Const., for 
that amendment relates only to cities and villages, and by 
that express provision amending the <..:onstitution and ex
pressly granting that power to cities it would imply that 
such a law would be void without th::tt amendment to the 
constitution granting thr.t power. 

For these reasons I do not think the clecision of the su
preme court in the case of State ex rel. Mueller v. Thomp
son, 149 Wis. 488, would help the situation as applied to 
counties, for that case involves the pov,,.er of cities under 
the general charter law and I assume this proposed amend
ment to the bill may have been drawn because of language 
in that decision. 

My opinion is that this last proposed ::imendment would 
be held to be void if passed by the legislature. 
TLM • 
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Legislature-Adjournment--Neither branch of legisla
ture can adjourn for more than three days without consent 
of other. Should adjournment be moved in either branch 
for more than three days without consent of other, such 
action would be out of order and adjournment taken subse
quent to such motion is not legal adjournment. Legislation 
before either branch of legislature is properly up for con
sideration and is not affected by motion for adjournment 
of either house, whether properly made or in violation of 
constitution. 

April 8, 1927. 
C. E. SHAFFER, 

Chief Clerk of the Assembly. 
The assembly adopted the following resolution : 

"RESOLUTION No. 54, A. Requesting an opinion from 
the attorney general upon the effect of the adjournment of 
the senate for more than three days without the consent of 
the assembly. 

WHEREAS, Section 10 of article IV of the constitution prn
vides that neither house of the legislature shall adjourn for 
more than three days without the consent of the other 
house; and 

WHEREAS, The senate according to its journal adjourned 
on Friday, April 1, 1927, and held no meeting until Wed
nesday, April 6, 1927, at 10 :30 A. M. without the consent 
of the assembly, without securing the consent of t he assem
bly for an adjournment for more than three days; now, 
therefore, be it 

RESOLVED, by the assembly, That the attorney general be 
and is hereby requested to give this house an opinion in 
writing upon whether the legislature has been adjourned 
sine die through the action of the senate, and whether this 
action will affect the validity of any laws which may be 
enacted, if the two hcJses now continue their session as if 
t his adjournment of the senate had not occurred." 

You ask two questions. First, 
"Whether the legislature has been adjourned sine die 

through the action of the senate," and second, "Whether 
this action will affect the validity of any laws which may be 
enacted, if the two houses now continue their session as if 
this adjournment of the senate had not occurred." 

You do not ask whether the senate adjournment was a 
proper one, and it is unnecessary to decide this question in 
order to answer the two questions you raise. 
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Sec. 10, art .. IV of the constitution reads as follows: 
"Each house shall keep a journal of its proceedings and 

publish the same, except such parts as require secrecy. 
* * * Neither house shall, without consent of the other , 
adjourn for more than three days." 

First : The action of the senate did not operate as a 
sine die adjournment of the legislature. If the senate ad
journment was proper and legal, of course, there is no sine 
die adjournment. Moreover, if the senate adjournment was 
illegal, there is no sine die adjournment, for neither branch 
of the legislature can do alone what requires joint action. 
For a sine die adjournment or for any adjournment for 
more than three days, joint action of the legislature is 
necessary. 

Second: In answer to that part of your question inquir
ing whether this adjournment might affect the validity of 
any laws which may be enacted, it is clear that if the senate 
motion for adjournment was out of order because in viola
tion of the constitution, the senate was not properly ad
journed. It was regularly in session, and every act other
wise regularly enacted, will not be affected by the above 
mentioned motion for adjournment in the senate. 

Irrespective of whether the senate adjourned for more 
than three days, any legislation before either branch of the 
legislature is properly up for consideration and is not af
fected by a motion for adjournment of either house, wheth
er such motion was properly made or in violation of the 
constitution. 
FWK 

Bridges and Highways-Counties- There is no authority 
for county to compel town wherein improvement lies to 
reimburse county for improvement of county trunk high
way made on or after June 15, 1925, solely by and at ex
pense of county, in absence of some valid agreement be
tween county and town. 

WILLIAM M. GLEISS, 
District A ttorney, 

Sparta, Wisconsin. 

April 9, 1927. 

With your letter of March 25 you submitted the follow
ing statement of fact: The chairman of the town of L in 
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Monroe county caused the sum of $3,500 to be raised for 
improving a county trunk highway. The county and state 
appropriated a like sum and work upon such highway was 
commenced in the fall of 1924. Operations ceased during 
the winter , but resumed in t he spring of 1925. On or 
about June 15, 1925, f unds available for the work were ex
hausted. The chairman of the town was called in con
ference with the highway commissioner and county high
way committee and stated in substance that he would do 
what he could to procure the town's share of the cost of 
completion. Thereafter, t he work on the highway contin
ued to completion, the total remaining cost being borne by 
the county and the county having complete supervision of 
t he construction. 

Your question is whether the county has any way of 
compelling the township to reimburse the county for the 
town's share of construction after t he funds of the town 
were expended. 

Sec. 83.02, subsec. (1), Stats. 1923, provides that the 
state highway commission shall annually apportion or 
allot to the sever al counties the funds available for state 
aid for t he construction of prospective state highways. 
Subsec. (3) provides that in no event shall the state pay 
more than 40% of the cost of any road or bridge improve
ment initiated or authorized by county boards under the 
provisions of "this chapter." 

Sec. 83.03, subsec. (2), Stats. 1923, provides that one
half of the state aid allotted to any county shall be allotted 
by the county board at each annual meeting together with 
at least twice that amount of county or county and town, 
village or city funds for the construction of prospective 
state highways that ar e not on the state trunk highway 
system, but that in no event shall the county's contribu
t ion to said joint fund be less t han one-third ther eof and 
the towns, cit ies and villages more than one-third. Sub
sec. ( 5) provides that the county board may assess not to 
exceed 40 % of t he county's share of t he cost of any im
provement to be made pursuant to the provisions of "this 
chapter" as a special tax against any town, village or city 
in which said improvement may lie. 

Ch. 84, comprising secs. 84.01 to 84.09 inclusive, Stats. 
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1923, relates to the trunk highway system (of which system 
the system of county t runk highways as such is not a part) . 
Sec. 84.03, subsec. (1) provides: 

"All moneys granted or allotted to the state of Wisconsin 
as federal aid for roads and all moneys appropriated by 
the legislature in order to meet the provisions and re
quirements of the federal aid road act, and all moneys r e
quired to be provided by counties as their contribution 
thereto, shall be used exclusively for the construction and 
reconstruction of the t runk highway system." 

Subsec. (2) provides: 

"One-third of the total aggregate cost of all construc
tion performed on the trunk system in any county under 
the provisions of sections 84.01 to 84.09, inclusive, with 
federal aid granted by the acts of July 11, 1916 and Feb
ruary 28, 1919, shall be paid out of funds provided by the 
federal government; one-third out of funds provided by the 
state ; and one-third out of funds provided by the county; 

* * * " 
Subsec. (7) provides : 

"The county board may by r esolution provide that a 
portion not to exceed fifty per cent of the county's share 
of the cost of any improvement provided for under the 
provisions of sections 84.01 to 84.09, inclusive, shall be 
assessed as a special benefit against any town, village or 
city in which said improvement may lie," 

with the limitation that the benefit assessed against any 
town shall in no case exceed one thousand dollars per mile 
of road constructed. 

Ch. 192, Laws 1925, effective May 26, 1925, r epealed sec. 
83.02 and subsecs. (1) to (5) inclusive of sec. 83.03, Stats. 
1923. 

Ch. 11, Laws 1925, amended sec. 84.03 by adding subsec. 
(9), which, after providing for the setting aside of federal 
aid and state money necessary to match the same, provides 
that the r emainder of the amount appropriated for the 
improvement of t he state trunk highway system and the 
county trunk highway systems shall be allotted by the 
state highway commission to the several counties in the 
manner prescribed, 20% of the allotment to each county 
to be set aside for the improvement of the county trunk 
highway systems. Ch. 11 became effective March 12, 1925. 
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The other pr ovisions of sec. 84.03 remain the same in 
the statutes of 1925 as in the statutes of 1923. 

From the foregoing it will be noted that on or about J une 
15, 1925, when the remaining construction of the county 
trunk highway was under taken solely by and at the ex
pense of t he county as above described, those provisions of 
sec. 83.03, Stats. 1923, which prescribed the r espect ive 
shares of county and town in prospective state highway 
projects and authorized the county to assess certain 
amounts against the town wherein the improvement lay, 
h ll;d been r epealed. 

It will be noted further that although sec. 84.03, subsec. 
(9), Stats. 1925, in effect at the time of June 15, 1925, 
allots certain aid to each county, 20% to be set aside for 
the improvement of county trunk highway systems, the 
~tatutes of 1925 do not appear anywhere to prescribe the 
r espective shares, if any, of t he county and the town 
wherein the improvement lies. It is true t hat subsec. (7), 
sec. 84.03 provides that the county board may assess not 
to exceed 50% of the county's share of the cost of any 
improvement pr ovided for under secs. 84.01 to 84.09 as a 
special benefit against any town wherein t he improvement 
may lie, but it is clear that this provision can apply only 
wher e the county's share is prescribed, and the county's 
share appears in t he statutes of 1925 with r eference to 
the construction only of t he t runk highway system. See 
subsec. (2), sec. 84.03 above r eferred to. 

Nor does the fact that 20% of the allotment of aid to 
count ies is set aside by subsec. (9) , sec. 84.03 for t he im
provement of county t runk highways br ing such improve
ments under secs. 84.01 to 84.09, which are made under 
the provisions of ch. 83, Stats., which, as before stated, no 
longer authorizes the assessment by the county of any part 
of the cost incurred by the county back to the municipali
t ies. 

The conclusion to be made, therefore, is that there is 
no authority for the county to compel a town wherein t he 
improvement lies to r eimburse the county for an improve
ment of a county t r unk highway made on or after June 
15, 1925 solely by and at t he expense of the county, in t he 
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absence of some valid agreement between the county and 
the town. 
FCS 

Mothers' Pensions-Under sec. 48.33, Stats., aid is gr ant
ed only to residents of county wher e application is made. 

Child must be actual resident and parents must have r e
sided in said county one year. 

Aid ceases when residence in county ceases. 

L. E. GOODING, 
District Attorney, 

Fond du Lac, Wisconsin. 

April 9, 1927. ~ 

In your letter of March 29 you state that aid under t he 
mother s' pension Jaw contained in sec. 48.33, Stats., was 
granted several years ago to two dependent children r esid
ing in Fond du Lac county. They have ~·eceived aid contin
uously ever since the fi r st allowance unt il t he present t ime. 
The mother has now fo und it necessar y to r emove from 
F ond du Lac county to X county, in this state, to reside 
with her parents. 

You ask which county should furnish aid during the 
time intervening until t he mother shall have established a 
year 's residence in X county. 

From your statement of facts I assume that t he mother 
has actually changed her legal residence from Fond du Lac 
county to X county. If this is so, the answer to your ques
tion is as follows : The children will not be entit led to aid, 
under the statutes, from either county until the mother 
has r esided in X county a year. After that, t hey will be 
ent it led to aid from X county if the mother is still a r esi
dent t her ein and t he children are actual residents therein, 
and the other conditions of the statute ar e met. 

The r easons for the answer ar e : Under the st atute, aid 
is granted only to r esidents of the county where the appli
cation is made. A child must be an actual r esident and the 
parent must have r esided in said county one year. Aid 
ceases when residence in the county ceases. VI Op. Atty. 
Gen. 743, 767 ; VII Op. Atty. Gen. 375 ; VIII Op. Atty. 
Gen. 43 ; X Op. Atty. Gen. 242; XIII Op. Atty. Gen. 439. 
FCS 
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Banks and Banking-Claims-United States govern
ment is preferred creditor when insolvent bank is taken 
over for liquidation. 

C. F. SCHWENKER, 
Commissione1· of Banking. 

April 9, 1927. 

The following is quoted from your letter of recent date : 

"At the time of the closing of the Rusk County Bank at 
Ladysmith, Wisconsin, the United States had on deposit 
Postal Savings amounting to $8925.21, which was secured 
by a deposit of bonds of the United States and other quali
fied bonds amounting to $6900; there was outstanding also 
an unpaid draft for $3222 for transfer of postal funds; 
there were also outstanding unpaid drafts for- $150 and 
$434.54 of postal funds, and on deposit there remained 
$230.36. T he security exacted by the government is not 
adequate to pay these claims, and we wish to determine 
whether the government is a 'preferred creditor' for the ex
cess of deposits over the collateral securing them." 

In Brnmwell v. United States Fidelity & G. Co., 269 U. S. 
483, 46 Sup. Ct. Rep. 176, the basic question involved was 
whether the United States had a priority for Indian moneys 
deposited in a certain bank by the superintendent of an 
Indian reservation when the bank was taken over for liqui
dation. The court held that the United States was en
titled to a priority. 

Assuming that the Rusk County Bank is insolvent un
der the case above cited the government is a preferred 
creditor. The fact that part of the government deposit 
was secured cannot, of course, destroJ the government pref
erence for the unsecured portion of the deposits. 
ML 
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Automobiles-Constitutional Law-Municipal Corpora
tions-Home Rule-Some of provisions of Bill No. 40, A., 
for seizure, confiscation and sale of motor vehicles aban
doned in public streets of cities criticised but not deter
mined to be unconst it utional; certain changes in bill sug
gested ; suggestion made that same power can now be exer
cised by any city or village under home rule amendment. 

April 11, 1927. / 
ASSEMBLY, 

Wisconsin L egislature. 
Reporting upon your request for an opinion of this office 

as to the constitutionality of Bill No. 40, A., will state that 
the bill seems to be somewhat ambiguous in parts, and the 
procedure for confiscation quite unusual, yet I cannot say 
with certainty that it would violate any constitutional pro
vision. 

Sec. l, amendment XIV, U. S. Const., provides that no 
state shall deprive any person of property without due pro
cess of law. That provision has been construed by the 
courts many times as meaning simply that the procedure 
for taking shall be in accordance with the laws of the state. 

Sec. 9, art. I , Wis. Const., provides that every person 
shall be entitled to a certain remedy in law. The remedy 
attempted to be given by this bill seems to be for the owner 
to claim and recover his property within the time specified 
in the notice or the proceeds of the sale thereafter. 

Some of the most objectionable features of the bill from 
a lawyer's standpoint are the very broad powers given to 
the police officers to determine when there is good reason 
to believe that the motor vehicle has been abandoned on the 
public streets and the character of the seizure which would 
entitle the police department to sell the vehicle; and the 
other provision that a person claiming to be the owner may 
present a claim to the committee on claims and giving to 
such committee absolute power to determine whether or not 
the money shall be paid out of the treasury of the munici
pality instead of having the claim presented to the council 
and the usual proceedings had thereon. But such proceed
ings are legislative and could be changed if in the judg
ment of the legislature it was wise in such a case. 

I see no good reason why, if any such a bill is to be passed, 
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it shou ld not be made applicable to villages as well as 
cities, al though the reason for giving to the police the power 
to seize and r emove vehicles standing in the street may be 
more urgent in case of a city than it would be in case of a 
village. 

Permit me to suggest the advisability of a provision at 
the commencement of sec. 1 of the bill declar ing: 

"Any motor vehicle left and abandoned in any public 
street or public place in any city ( or village if that is to be 
included in the bill) shall be and the same is hereby declared 
to be a public nuisance and may be abated as herein provid
ed." 

Under the provisions of t he old general city charter law, 
cities were expressly authorized to declare what were pub
lic nuisances and to provide for the abatement of the same. 
While none of the specific powers are enumerated in the 
present charter law, yet sec. 62.11, subsec. (5), Stats., was 
intended to cover in a general way all of the specific powers 
previously granted and usually exercised by municipalit ies. 

I am also asked if t his power could now be exercised by 
cities under the home r ule amendment and in r eply will say 
I think it could and that might be bet ter procedure because 
it could then be made to better fit the needs of the particular 
city or village. 
TLM 

Elections-Public Officers- Supervisor- Candidate was 
duly elected supervisor at spring election for balance of 
term by six ballots cast for him by writing his name on bal
lot in case where council elected successor to official who re
signed and no notice was given of election to fill vacancy 
nor space left on ballot for voting for such official. 

WALTER B. M URAT, 
District Attorney, 

Stevens ·Point, Wisconsin. 

Apr il 11, 1 927. 

You say a supervisor from a ward in the city was elected 
in April, 1926 and r esigned in September of that year. At 
a meeting of the council in November a successor to fill the 
vacancy was elected. The notice of election held April 5, 

17 
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1927, made no mention of the election to fill such vacancy 
of supervisor and there was no space on the ballot for the 
election of such supervisor. The term of the office of the 
super visor who resigned was for a per iod of two years and 
his regular term would have expired April 30, 1928. On 
the canvass of votes cast at the April election six ballots had 
written in, "For supervisor to fill vacancy, W. G. Bate." 
You ask to be advised if W. G. Bate has been duly elected 
to fi ll the unexpired term ending April 30, 1928. 

You ar e advised that the vacancy would be filled as pro
vided in sec. 17.23. The appointment by the council for the 
unexpired term could carry only until the April election if a 
successor was elected then, otherwise he would hold over. 
The fact t hat the notice to fill the vacancy was not properly 
given or not given at all would not prevent the electors from 
holding such election and electing a supervisor of their 
choice to fi ll the unexpired term, and the fact that only a 
comparatively small number of votes were so cast would 
not affect the result, as each elector had the r ight to vote 
for his choice at such election if he desired to do so and he 
is required to know the law giving him that right. 

The fact t hat the city council attempted to fi ll t he vacancy 
for the fu ll term of two years could not prevent the electors 
from filling that term at the time when the law gives them 
that right, for the supervisors had no power to fill the va
cancy beyond the April election next succeeding, and the 
city clerk could not defeat the electors' right to do so by fail
ing to give notice of such special election or by failing to 
leave a space on the ballot for that purpose. The selection 
of the voters as expressed upon the ballots should be given 
effect and Mr. Bate declared duly elected. 
TLM 

Fish and Game-Beaver-Person shipping skins illegally 
taken, shipped from various counties in state to one county, 
may be prosecuted for illegally transporting or causing to 
be transported such skins in that county. 

April 13, 1927. 
C ONSERVATION COMMISSION. 

Under date of April 11 you state that the question has 
been raised as to whether an individual shipping beaver 



OPINIONS OF THE ATTORNEY GENERAL 259 

skins illegally taken from Merrill, Wisconsin, to Fort At
kinson, Wisconsin, would be liable in any county that the 
beaver were transported, or liable at their destination. 

You also state that these beaver skins were shipped by 
different parties to Henry Burgerer, a tanner, and dressed 
at Ft. Atkinson, and w~re held t here by him for tanning 
and dressing for different parties living at Merrill, at Rice 
Lake, at Stevens Point, and in other northern counties; 
that they at no time were sold but merely held for tanning 
and dressing by Mr. Burgerer. 

Sec. 29.43, subsec. (1), Stats., provides: 
"No person shall transport or cause to be transported, or 

deliver or receive or offer to deliver or receive for transpor
tation, any game or game fish or carcass or part thereof 
during the close season therefor, whether lawfully or un
lawfully taken within or without t he state. * * *." 

These parties in question have caused to be transported 
through some of the counties, including Jefferson county, 
beaver skins illegally taken. 

Sec. 356.01 provides: 
"All criminal cases shall be tried in the county where the 

offense was committed, except where otherwise provided by 
law, unless it shall appear to the satisfaction of the court, 
by affidavit, that a fair and impartial trial cannot be had in 
such county; * * * " 

Under this provision of law the parties may be prosecut
ed in Jefferson county, as they have transported and caused 
to be transported in Jefferson county beaver skins illegally 
taken, or they may be prosecuted in any county through 
which they were transported. 
JEM 

Insurance-Mutual insurance association operated under 
plan disclosed in application for and certificate of member
ship, is not exempt from general provisions of insurance 
laws of state and especially of sec. 208.01, subsecs. ( 4) and 
(5), Stats. 

M. A. FREEDY, 
April 13, 1927. 

Comniissioner of Insurance. 
You enclose a copy of an application blank and certificate 

of membership of the Winnebago Benevolent Society and 
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you ask whether or not the society, under its plan of opera
tion as indicated in the blank submitted, is exempt from the 
insurance laws of this state, and you call special attention 
to subsecs. ( 4) and (5), sec. 208.01, Stats., as construed in 
XII Op. Atty. Gen. 587. 

One of the documents submitted is a blank form of ap
plication for membership stating the name of the organiza
tion is the Winnebago Benevolent Society of Winnebago 
county and that it is composed of citizens of the county in 
good health, between the ages of sixteen and fifty, who have 
agreed to and with each other to pay within thirty days 
after the death of a subscriber the sum of one dollar each 
to the legal heirs of such deceased member. Membership is 
limited to fifteen hundred and an initiation fee or subscrip
tion fee of two dollars is to be paid by each member. 

On receipt of such application blank a certificate of mem
bership is issued, signed by the secretary, certifying that 
the person is a member or subscriber and dir~cting that all 
moneys paid by the subscriber on account of such member
ship shall be paid to (and a blank line for the name of the 
beneficiary) . 

At the foot of the certificate, as a part of it, is a printed 
agreement on the part of the society, and among other pro
visions it says that all moneys collected on the death of a 
subscriber, after deducting the actual cost of making such 
collection, shall be paid to the person so named by the de
ceased subscriber, and it provides that it shall be the duty 
of the secretary to r ecord the names of the subscribers and 
those to whom they wish the payment to be made and to 
notify all subscribers of the association when a death oc
curs and do a11 work which properly comes to the secretary 
to perform. The treasurer shall receive the one dollar 
death benefit sent by the subscribers on the death of a 
member and within thirty days after said death pay such 
moneys to the person directed in the certificate of member
ship. 

Under this plan and scheme as disclosed by the applica
tion and certificate of membership, you are advised that his 
society is not exempt from the insurance laws of this state. 
Subsecs. (4) and (5), sec. 208.-01 name and specify the so
cieties and associations that are exempt from the insurance 
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laws, and I do not see how this society or association can, 
under its plan and scheme of operation, come within the 
exceptions named in those subsections as such laws were 
construed in XII Op. Atty. Gen. 587, and, not being so ex
cepted, they would not be exempt from the general provi
sions of the insurance laws of Wisconsin. 
TLM 

Public Officers-Deputy County Clerk-Deputy of de
ceased county clerk, pending appointment and qualifica
tion of county clerk to fill unexpired term, may, under 
powers conferred by subsec. (1), sec. 59.16, Stats., sign 
official documents on behalf of county as "deputy and act
ing county clerk," "acting county clerk," or "county clerk" 
with equal legal effect. 

W.R. KmK, 
District Att01-ney, 

Hudson, Wisconsin . 

April 13, 1927. 

You state t hat the county clerk of your county r ecently 
died and that his deputy is now acting as county clerk, but 
that you have had some doubt as to how such deputy so 
acting should sign certificates and particularly the county 
highway improvement bonds which are about to be issued; 
that you have advised signature as follows : "Lola M. 
Turnquist, deputy and acting county clerk." You ask to 
be advised as to the proper form of signature of such dep
uty so acting as county clerk. 

I assume that there has been no appointment by the 
county board under the provisions of sec. 17.21, Stats., 
subsec. (3) , t o fi ll the vacancy for the unexpired term, and 
that the deputy is acting under the provisions of subsec. 
(1), sec. 59.16, Stats., which reads as follows: 

"Every county clerk shall appoint in writing one or more 
deputies and file such appointment in his office. Such dep
uty or deputies shall a id in t he performance of the dut ies 
of such clerk under his direction and in case of his absence 
or disability or of a vacancy in his office, unless another is 
appointed therefor as provided in subsec. (3), shall per
form all the duties of such clerk during such absence or 
until such vacancy is filled * * * ." 
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And subsec. (3) of t he same section provides, in part; as 
follows: 

"* * * A person * * * appointed to fi ll a vac
ancy in the office of county clerk, upon giving an official 
bond with like suret ies as are required of such clerk, shall 
perform all the duties of such office; and thereupon the 
powers and duties of the deputy of the last clerk shall 
cease." 

Under these provisions and facts I think it is immaterial 
whether the r egularly appointed and qualified deputy of 
the deceased clerk, pending the appointment and qualifica
tion of a successor, signs certi ficates, bonds, etc., as "dep
uty and acting county clerk" or simply as "county clerk," 
as far as the legal effect of her act in signing is concerned. 
The word "deputy" presupposes a principal, and since the 
principal who appointed her is dead she no longer acts as 
deputy, strictly speaking, but acts as county clerk until a 
county clerk has been chosen by the county board to fill 
the unexpired term. In executing documents on behalf of 
the county, pursuant to the power conferred by law, the 
deputy under the circumstances in question acts not as a 
deputy but as county clerk, and perhaps preferably should 
sign as "acting county clerk" or simply "county clerk." 
FEB 

Constitutional Law - Municipal Corporations - Home 
Rule-Bill No. 158, S., authorizing cities to spend money in 
advertising advantages of such cities as places of residence 
for location of industrial and commercial enterprises, be
ing general law affecting all cit ies with uniformity, would 
be constitutional if enacted, alt hough power to pass such 
Jaw may already be exercised by municipality under home 
rule amendment to constitution. 

April 14, 1927. 
ASSEMBLY, 

Wisconsin Legislature. 
Your resolution No. 56, A., asking for an opinion as to 

the constit ut ionality of Bill No. 158, S., is handed to me. 
In reply I will state that I do not think that bill is in vio
lation of t he home rule provisions of the constitution. It 
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is true t hat it is an exercise of power by t he legislature 
within the powers delegated to the municipalities by the 
home rule amendment to the constitution, but that con
stit ut ional amendment reserved the right in the legislature 
and the power to pass such laws of state-wide concern as 
shall with uniformity affect every city or every village, and 
this bill, if enacted into a law would, with uniformity, af
fect every city, so that it would be valid. But, in adopting 
such a law, t he legislature should consider the question of 
the advisability of the legislature's now passing such a law 
when the power to do so exists in the local municipality. 
TLM 

Constitutional Law-Municipal Corporations - Home 
Rule-Police and Fire Departments-Bill No. 110, S., fixing 
hours of labor for police officers in cities of first and second 
classes would, if enacted, be in violation of art. XI, sec. 3, 
Wis. Const. 

April 14, 1927. 
ASSEMBLY, 

Wisconsin L egislatitre. 
I am handed your resolution No. 55, A., asking for an 

opinion as to t he constitutionality of Bill No. 110, S., which 
amends the general city charter law as to the hours of serv
ice by police officers in cities of t he first and second classes. 

You are advised that bill would be unconstitut ional if 
enacted into a law because it violates sec. 3, art. XI, Wis. 
Const., as amended, which empowers cities to determine 
their local affairs and government subject only to t he con
stitut ion and to such enactments of the legislature of state
wide concern as shall with uniformity affect every city or 
every village. This law affects cities of only t he first and 
second classes, so would be prohibited by that constitution
al amendment. The power to make such amendments is 
now delegated to t he cit ies and taken away from the legis
lature. 
TLM 
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Constitutional Law-lnsi1rance-State Insurance- Pro
visions of ch. 210, Stats., providing for insurance of state 
buildings and also buildings of count ies, cities and villages 
in "state insurance fund" are held to be const itut ional. 
P revious opinions of attorney general are concurred in. 

C OMMITTEE ON S TATE AFFAIRS, 
Wisconsin Legislature. 

April 15, 1927. 

There has been r eferred to me the communicat ion of 
E van Davies, requesting an opinion on t he following ques
tions : 

l. "Can the state insurance fund legally, for a fixed and 
definite premium assume risks against loss by fire and tor
nado, where singly or collectively t hey impose an actual or 
contingent liability in excess of t he limitations and r estric
tions as laid down in article VIII of t he state constit ut ion ? 

2. "Can the state, in the event of such losses exceeding 
the r esources of the state insurance fund employ any of the 
general fund for the payment of such losses, and r eplenish 
such general fund by t he imposition of a t ax distributed 
alike to counties, cities, villages, school district s, etc., whose 
public property is insured in such state insurance fund, and 
also upon the r esidents of count ies, etc., whose public prop
erty is not insured in such fund ? 

3. "Do not t he provisions of t he constitution limit and 
r estrict t he state from t r ansacting the business of insur
ance and would it not be necessar y to avoid the assumption 
of t he liability which such t ransaction imposes require, as 
to property other than state pr operty insured in t he state 
insurance fund, a provision in t he law similar to the pr ovi
sion in t he life fund law, viz., 'without liability on t he part 
of the state beyond the amount of the f und'?" 

Your communication assumed the r ight of t he state au
thor it ies to insure or not insure its own properties, which I 
think cannot be questioned, but you question t he validity of 
t he provisions of the law extending the scheme of the stat
ute so as to include insurance of public buildings owned by 
counties, villages and cit ies where such municipalities so 
elect to insure their buildings. I admit the provisions of 
the law extending the scheme of state insurance so as to in
clude t he buildings of local municipalities are not so clearly 
within t he provisions of const itutional grants and for t hat 
reason I have spent some t ime in considering the matter as 
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an priginal question but I have finally concluded that the 
questions should be left as already passed upon by this de
partment. Your a ttent ion is called to the opinions of this 
office in IV Op. Atty. Gen. 1010 and VI Op. Atty. Gen. 188, 
and the case of Rinder v. Madison, 163 Wis. 525. I think 
you will find those opinions consider and pass upon every 
feature of the present la,v on t he questions now raised as 
to its constitutionality. Justice Owen stated in the last 
opinion above cited, p. 190: 

"This particular provision of the law has been in force 
since July 8, 1911. During that time undoubtedly many 
municipalities have insur ed their property under its pro
visions. This fact is not of very great weight in determin
ing the question of constitutionality, except that it shows 
the practical construction that has been placed upon the act. 
No one has questioned in court, the constit utionality of the 
act during the almost s ix year s that it has been in force." 

If that fact could be urged as an argument in favor of t he 
validity of t he law at that t ime, it could be urged with much 
greater force now that seventeen additional years have 
elapsed in which this law has been in operation in many 
municipalities. 

As to the wisdom of the law and its continuation in force 
and effect either in its present form or in any modified 
form, that is for the legislature to determine, but I think 
its constitutionality should be considered as settled by the 
opinions r eferred to unless otherwise determined by a de
cis ion of the supreme cour t. 
TLM 

Constitutional Law- J.ltfunicipal Corporations-City Bud
gets-Home Rule-Bills Nos. 542, A., and 543, A., are held 
unconstitutional under provisions of home rule amendment 
to constitution. 

April 16, 1927. 
ASSEMBLY, 

Wiscons'in L egislature. 
I have your resolution No. 61, A., requesting an opinion 

as to the constitutionality of Bill No. 542, A., and in reply 
will state t hat it relates to and grants the power to cities 
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of the first class to destroy old and obsolete r ecords, paper s, 
and documents. That bill would be unconstitutional under 
the home rule amendment, as such cities now have the pow
er to pass such law and as it only applies to one city it would 
be void under that amendment . 

I have also your r esolut ion No. 62, A ., r equesting an 
opinion as to t he constit utionality of Bill No. 543, A ., and it 
is my opinion that that bill is also unconstitutional. It is 
intended to change one-fo urth to one-half in sec. 65.08, sub
sec. (14), Stats. 

You will notice that sec. 65.01, ch. 65, Stats., says that 
the common council of any city of the second, third, and 
fourt h classes, may by ordinance accept the provisions of 
sec. 65.02, sec. 65.03, and sec. 65.04, and it t hen says: 

" '-' ,:, '•' Except as above provided chapter 65 shall ap
ply only to cities of the first class," 

so that the section pr oposed to be amended by this bill is in 
that par t of t he chapter which applies only to cit ies of the 
first class, and for that r eason it could not be amended by 
the legislature, but it can be by the city if the city so de
sires. 
TLM 

A ppropriations and E xpenditures-Education - School 
Funds-School funds collected by st ate and distributed to 
count ies under provisions of sec. 20.24, Stats., to be dis
tributed by county t r easurer to different school t reasurer s 
in county are trust funds and cannot be diverted from that 
trust by bank in which they wer e deposited by courity- t reas
urer in process of distribut ion by banks applying such trust 
funds on general indebtedness of county to such banks. 

April 16, 1927. 
JOHN C ALLAHAN, 

Stat e Superintendent of Public I nstructi on. 
You enclose a letter from the county t reasurer of Rusk 

county, in which he advises that he had deposited t he school 
funds sent by you in a local bank ; that the county owed 
that bank $10,000 for tempor ary loans past due and you 
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say t he bank has applied t hese school funds so deposited 
with it in payment of the county's note to the bank, and you 
ask if that can be legally done. 

In reply will state that I do not t hink t he bank has any 
such a uthor ity to apply t r ust funds not belonging to the 
county in payment of the county's debts. 

As I understand the situation, this was money collected 
by the state under the provisions of sec. 20.24, Stats., as 
school funds. That statute provides that the school funds 
of the state so collected shall be apportioned by the state 
superintendent to t he counties, towns, cities, and villages 
based on the children of school age in each. Subsec. (7 ) 
of that section then provides that the secretary of state 
draws a wiar rant to the county treasurer of each county 
for the total amount payable to the schools in the county, 
and subsec. (8) of that section then provides that the 
county treasurer shall draw a warrant to and pay the 
amount due each school treasurer in the county. You will 
notice that is the general plan for distributing the state 
school funds to the school treasurers t hroughout the state, 
and that money remains as school funds during the differ
ent stages of transmission and is a trust fund for the 
maintenance of t he schools while in the possession of t he 
state treasurer, the county treasurer, and the school treas
urer, to be used for t he maintenance of the schools in t he 
state, and it cannot be diverted from that trust and used 
in any of the stages of distribution. , 

If it could, t hen the public schools could be closed in 
any or every school district in t he state, and that might 
be purposely done by a county board that was hostile to 
the maintenance of the public schools by borrowing money 
at a bank as a general expense of the county and then hav
ing the school money deposited in that bank and off set in 
the manner that this was, which would be contrary to the 
policy of the state for the maintenance and suppor t of the 
public schools. I think such school funds are trust funds 
in the possession of each of the officers to be devoted to 
the particular purpose for which they were raised and 
could not be mingled with other public funds so as to be 
diverted from that trust in the manner stated, and I 
t hink the bank should be required to pn,y them over to the 
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proper school treasurer on the order of the county treas
urer in accordance with t he provisions of t he statutes. 
TLM 

Banks and Banking-Funds in bank carried to credit of 
wife of debtor to bank in which moneys do not in r eality 
constitute part of wife's estate, may be t r eated by bank in 
same way as if such funds actually stood to credit of debt
or husband. 

April 16, 1927. 
JAMES R. HILE, 

Special Deputy Commissioner of Banking, 
Superior, Wisconsin. 

Reference yo urs of April 9 in re Lumbermen's Bank 
of Shell Lake and my opinion to Mr. Richards under date 
of April 4 (XVI Op. Atty. Gen. 238), you are advised as 
follows : 

In all cases in which you know the facts will bear you 
out in treating funds in a bank carried to the credit of the 
wife of a debtor to the bank, but W]hich are nevertheless 
the funds of the debtor husband, you should use such funds 
in the same way that you would treat t he same if such 
funds actually stood to the credit of the debtor husband. 

Your action in t his respect should be, however, confined 
to instances wherein t he facts warrant the conclusion t hat 
moneys on deposit in the name of t he wife do not in real
ity constitute a part of her separate estate. 

The foregoing must not be construed as in any way r e
ceding from my statement of the general rule set out in 
my former letter to Mr. Richards, which is above r eferr ed 
to. 
HAM 
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·1J?-idges ancl Highways-Wiclth of Highways-State 
highway established by commissioners appointed by super
visors of county board under ch. 19, Rev. Stats. 1858, width 
thereof not having been determined by commissioners and 
its limits being in dispute, is highway by adoption and ac
quiescence of public and its width must be determined by 
proof respecting same as actually adopted. 

J OHN B. C HASE, 
District Attorney, 

Oconto, Wisconsin. 

April 18, 1927. 

I have just completed a r econsideration of the law ap
plicable to your inquiry of March 31 in the light of ad
ditional facts stated in letter addressed to E. W. MacAllis
ter, county highway commissioner, under date of February 
16, and find t hat there is no escape from the rule announced 
by our supreme court in t he case of Town of Howarcl v . 
Bru,nette, 158 Wis. 5. 

Sec. 74, ch. 19, Rev. Stats. 1858, in force at t he time the 
highway in question wtas surveyed and an attempt was 
made to lay out the same, was the only statutory provis
ion declaratory of the width of public r oads. However, 
t hat section concerns only "roads to be laid out by the 
supe1·visors of the town," and since the highway under 
consider ation was not laid out by "the super visors of the 
town," but rat her by commissioners appointecl by the boarcl 
of super visors of Oconto county, the width of the highway 
inquired of must be ruled by the holding of t he court in 
t he above cited case. 
HAM 
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Courts-Public Officers- Attorney General-It is duty 
of attorney gener al to consult and advise with district at
torneys. 

When circuit court has made ruling, advice to distr!ct 
attorney as to procedure is proper. Opinion on ruling of 
circuit court is not given. 

April 18, 1927. 
VAN R. COPPERNOLL, 

District Attorney, 
Richland Center, Wisconsin. 

You state that in a criminal case a year or so ago, the 
judge of the circuit court ruled that under t he act, ch. 91, 
Laws 1917, granting the county court of Richland county 
certain circuit cour t jurisdiction, no case could be trans
mitted to the circuit court that had not first been on a 
calendar and called on the first day of some regular or 
special term of the county court. 

You question t he ruling of the circuit court and you 
ask for an opinion of this department to assist you in this 
matter. 

Sec. 3, art. VI of the state constitution reads: 

"The powers, duties and compensation of the 
attorney-general shall be prescribed by law." 

* * * 

Accordingly sec. 14.53, on duties of the attorney-general, 
reads: 

"The attorney general shall : 
"::-:. * * 

"(3 ) ADVISE DISTRICT ATTORNEYS. Consult and advise with 
the district attorneys when requested by t hem in all mat
ters pertaining to the duties of their office." 

The function of this department by statute is to consult 
and advise with the district attorneys in all matters per
taining to the duties of their offices. You are, therefore, 
entitled to be advised. 

The fact is that the circuit court has made a ruling with 
which you disagree, or r ather which you as district at
tGrn!i'y auestion. An opinion as to whether t his department 
agrees or disagrees with the ruling of the court will not 
change the situation and, therefore, is unnecessary, if not 
improper. 
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Since you feel, under t he ruling, there will be great 
delay in trying cases, and t hat the interests of the county 
will suffer, and since you question the r uling of the court, 
t he ad\ice of this department is that you perfect an ap
peal, if possible, and have the question properly present
ed and deter mined in the r.egular manner. This is t he 
only alternative, and you will then have taken the neces
sary steps to protect t he inter ests of the county to the 
best of your ability. 
FWK 

Indigent, Insane, etc.-Property of person committed 
to hospital for insane before acquiring property may be 
r eached to r eimbur se municipality of r esidence of such 
insane person where so committed. 

LEE H. CRANSTON, 
Assistant District Attorney, 

Green Bay, Wisconsin. 

April 18, 1927. 

You say Mr. L. was committed to the northern hospital 
for the insane about August 1, 1921 and having no prop
er ty at that t ime, the county paid for his maintenance. 
In January, 1924, Mr. L. inherited about $2000. You ask 
if under the amendment to sec. 49.10 the municipality can 
now be reimbur sed for the expense paid prior to such 
amendment as well as t hat subsequent to such amendment. 
You say it is your opinion that it can, but t hat the at
torney for the patient holds that it cannot. 

We think you ar e correct in your constr uction of t he 
statute as amended. "At any time thereafter" is very 
broad language and in view of the fact that t he statutes 
of limitation ar e expressly removed by t hat law it seems 
very clear t hat it was intended to give t he right to the 
municipality to be reimbursed at any futur e time if the 
person ever acquired property out of which it could be 
paid. That would be carrying out t he spirit of the law, 
and I t hink it is quite clearly expressed in t he language of 
the act. 
TLM 
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Elections-India,ns-In accordance with sec. 6.01, sub
sec. (2), Stats., and act of congress of June 2, 1924, all 
Indians born within territorial limits of United States and 
otherwise qualified ar e qualified electors of state. 

JAMES R. HILE, 
District Atto1·ney, 

Superior, Wisconsin. 
In your letter of April 5 you state : 

April 18, 1927. 

"At Solon Springs in this county and state, reside sev
eral Indians, who are Chippewa Indians, and who receive 
aid from the United States government each year. To 
some of them allotments have been made by the federal 
government. Most of these Indians are of the Fond du Lac 
reservation located at Cloquet, Minnesota. They have been 
living at Solon Springs for a number of years, and, in the 
past, have voted there." 

You ask: 

"Are these Indians qualified electors of the state of Wis
consin?" 

Sec. 1, art. III of the state constitution on the question 
of suffrage, reads: 

"Every male person, of the age of twenty-one years or 
upwards, belonging to either of the followjng classes, who 
shall have resided in the state for one year next preceding 
any election, and in the election district where he offers 
to vote such time as may be prescribed by the legislature, 
not exceeding thirty days, shall be deemed a qualified elec
tor at such election: 

"l. * * * 
"2. :) * * 
"3. Persons of Indian blood, who have once been de

clared by law of congress to be citizens of the United 
States, any subsequent law of congress to the contrary 
notwithstanding. 

* * * " 
Accordingly, the legislature enacted sec. 6.01, Stats., on 

qualifications of electors. -"Every person of the age of twenty-one years or up-
wards, belonging to either of the following classes, who 
shall have resided in the state for one year ne>.."t preceding 
any election, and in the election district wihere he offers 
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to vote ten days, shall be deemed a qualified electot at such 
election: 

" (1) Cit izens of t he United States. 
"(2) P ersons of Indian blood who have once been de

clar ed by congress to be cit izens of the United States, any 
subsequent law of congress to the cont rary notwithstand
ing. 

"(3 ) Civilized persops of Indian descent not member s 
of any tribe. 

" ( 4) Any civilized per son, being a descendant of t he 
Chippewas of Lake Superior, or any other Indian tribe, 
residing within this state, and not upon any Indian reser
vation, who shall make and subscr ibe to an oath before 
the clerk of the circuit court or his deputy of the county 
where such person resides t hat he is not a member of any 
Indian tribe, and has no claim upon the United States for 
aid and assistance from any appropriation made by con
gress for the benefit of Indians, and that he t hereby r e
linquishes all tribal relations, and all r ight to claim or re
ceive such aid, shall be ent itled, on such oath being filed and 
r ecor ded, to vote at all elections held in this stat e, if he 
is other wise quali fied. The oath so taken, on being cor
r oborated as to the r esidence and tribal r elations of such 
per son by t he affidavit of a qualified elector, shall be filed 
in t he office of the clerk before whom it was taken and r e
corded by him in a book to be provided for that purpose, 
upon such per son paying to said clerk the sum of one 
dollar . 

"* * * ,, 
I call· special attention to subsec. (2) : 
"Persons of Indian blood who have once been declar ed 

by law of congress to be citizens of t he United States, any 
subsequent law of congress to the cont r ary notwithstand
ing." 

The following act of J une 2, 1924, ch. 233, 43 Stats. at 
Lar ge 253, entit led, "An Act To authorize t he Secretary of 
the Interior to issue certificates of cit izenship to Indians," 
is applicable her e. 

"Be it enacted by the Senate and House of Representa
t ives of t he United States of America in Congress as
sembled, That all non-citizen Indians born within the terri
torial limits of t he United States be, and they are her eby, 
declar ed to be citizens of t he United States : Provided, 
that the granting of such citizenship shall not in any man
ner impair or otherwise affect the right of any Indian to 
t ribal or other pr operty." 

18 
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The answer to your question, therefore, must be that all 
Indians born within t he t erritorial limits of the United 
States and, if otherwise qualified, are qualified electors of 
the state of Wisconsin. 

In view of the foregoing, which answers your question 
fully, it will be unnecessary to discuss subsec. ( 4), sec. 
6.01 and its history. 
FWK 

Banks and Banking-Real E state-Real Estate Brokers 
Law-Federal Land Bank of St. Paul is exempt from pro
visions of sec. 136.01, Stats. 

April 18, 1927. 
REAL ESTATE BROKERS B OARD. 

In your letter of April 7 you state that t he Federal Land 
Bank of St. Paul desires to sell farms which it has ac
quired through for eclosure proceedings in this state. You 
ask to be advised whether under ch. 136, Stats., the F ed
eral Land Bank can operate in Wisconsin selling its 
lands. 

Subsec. (3 ) , par. (c) , sec. 136.01, Stats., provides t hat 
t he term "r eal estate broker " does not include any land 
mortgage or farm loan association organi zed under the 
laws of this state or of the United States, when engaged 
in t he transaction of business within t he scope of its cor
porate powers as provided by law. Subsec. (3 ) , par. (d) , 
sec. 136.01 likew:ise exempts employer s of companies or 
associations enumerated in subsec. (3) (c) of sec. 136.01 
when engaged in the specific performance of their dut ies 
as such employers. 

The F ederal Land Bank of St. P aul comes wit hin the 
provisions of subsections above quoted and is ther efore 
exempt from the operation of t he Wisconsin real estate 
broker s law. 
SOA 
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Elections- Ballot, printed on white paper and having 
official ballot designation at top but no printing on back 
as required on official ballot, found in election box with
out init ials of ballot clerk, does not violate criminal stat
ute unless it can be shown that t her e was intent to defraud; 
fact that such ballot without initials of ballot clerk cannot 
be counted is evi dence against intent to defraud by use of 
such ballot. 

GLENN D. R OBERTS, 
District Attorney, 

Madison, Wisconsin. 

April 18, 1927. 

You enclose a regular official ballot, used in one of t he 
villages at the r ecent municipal election, which has on it 
t he proper heading of an official village ballot and the pr op
er printing on t he back thereof. You enclose another ballot 
printed on white paper, the names and general make-up of 
t he ballot being the same as t he official one except the 
name of the office and the direction to vote for one or more 
as the case might be, is printed in a heavier type in t he 
official ballot than it is in the other and the other bas no 
endorsements or printing on t he back thereof. You say 
these unofficial ballots wiere printed on white paper and 
distributed throughout the village on election day, appar
ently for the pur pose of being used the same as unofficial 
ballots are permitted to be used. You say one such un
official ballot was found in t he ballot box on t he ·canvass 
of t he votes. You inquire, in view of the fact that this 
so-called unofficial ballot is entit led "Official Village Bal
lot" at its head and is printed on t he same colored paper 
as the official ballot: "Was ther e any violation of any 
criminal statute?" You call attention to the provisions of 
sec. 348.231, Stats., which provides: 

"Any person who shall * * * wrongly print or 
cause to be pr inted, with intent to change the result of the 
election as to any candidate or nominee, any official ballot 
* * * " 

We do not think that section of t he statutes would apply 
to t his situation because sec. 6.41, Stats., provides that no 
ballots not endorsed by the signature or autographed ini-
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t ials of the ballot clerk shall be counted, and in view of 
that provision I do not think the use of this ballot for t he 
use for which it was evidently intended \\~ould be covered 

· by that statute or any other criminal statute because it 
could not possibly work a fraud upon the electors or in 
any way change t he result of the election in favor of a 
person for whom it was evidently intended because if used 
by any elector it could not be counted and the elector would 
lose his vote. So I do not see how you could prove an in
tent to defraud by the use of this ballot in the way yon 
have suggested. 

I do not see how such a ballot could get into the ballot 
box when it had no printing on the back as required by the 
statutes and had no initials of the ballot clerk which are 
r equired on all ballots placed in the ballot boxes unless it 
was foided in a regular official ballot, which was probably 
the fact, but it could not be held to be a fraud, because it 
could not be counted in determining the result of t he elec
tion. So I do not think you could prove the intent to de
fraud in the printing of these ballots which were evidently 
intended to be used as unofficial ballots but without com
plying with the statutory requirements as to color and 
marking of unofficial. 
TLM 

Constitutional Law-Dairy and, F'ooclr-Public Health
Substitute Amendment No. 1, S., to Bill 131, S., relating 
to purchase of milk, is unconstitutional. 

Substit ute Amendment No. 2, S., to Bill 131, S., is consti
tutional. 

April 19, 1927. 
SENATE, 

Wisconsin Legislature. 
You have requested an opinion as to the constitutionality 

of Bill No. 131, S., and Substitute Amendments No. 1, S., 
and No. 2, S. 

Substitute Amendment No. 1, S., forbids any owner or 
operator of a butter or cheese factory, condensary, milk 
distribut ing plant or receiving station to buy, or offer to 
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buy any milk, excepi. on the basis of three per centum but
ter fat content, wiih a directly propor tionate increase or 
decrease for milk of a higher or lower butter fat content . 

Substitute Amendment No. 1, S., is clearly unconsti
tutional in that a buyer of milk is forbidden to take into 
consider ation milk produced under exceptional sanitary 
conditions and t herefore having a low bacteria count. 

Substitute Amendment No. 2, S., forbids any owner or 
opPrator of a butter or cheese factor y, condensary, milk 
shipping plant or receiving station to buy or offer to buy 
any milk "without determining and using the butter fat 
content thereof either singly or in combination with other 
factor s in ascertaining the value and proportionate pr ice 
to be paid for each separate lot of milk purchased." 

No constitutional objections are presented under Substi
tute Amendment No. 2, S. While the buyer of milk must 
deter mine and use the butter fat content .in determining 
the value of the milk, he never theless may take into con
sideration var ious other factors in ascertaining the price 
to be paid. A r egulation which r equires the testing of 
milk in order to ascertain its butter fat content is clearly 
within the police power. 
SOA 

Taxation-Tax Sales-County treasurer may sell tax 
certificate for less than face value only by complying with 
provisions of sec. 75.34, Stats. 

Indigent, Insane, etc.-County boar d has power to make 
r egulations relating to support and maintenance of poor 
in said county not inconsistent with law, under sec. 49.04, 
Stats. 

EARL L. KENNEDY, 
District Attorney, 

Rhinelander, Wisconsin. 

April 20, 1927. 

You inquire whether the county treasurer has t he r ight 
to sell tax certificates that the county holds for less than 
t he face value, although there has been a r esolution adopt
ed by t he county board authorizing a special tax commit tee 
to sell tax certificates that ar e held by the county for less 
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t han face value. This question is fully answered by sec. 
75.34, Stats. Except as therein provided such sale cannot 
be made. See also the terms of the sale as provided in 
sec. 75.35. 

You also inquire whether it is possible to put some Ije
striction on the aid to the county poor and whether t here 
is any procedure by which the trustees of the poor can 
regulate the spending of large sums of money for the care 
of the poor, and whether the trustees have the full power 
to control and regulate this aid. The county board has the 
power to regulate and control aid given to the poor. The 
county is not liable unless the aid has been given through 
its officials and the officials are under the control of the 
county board. In counties wihere the county system has 
not been adopted the town board, village trustees, and com
mon councils have the oversight and care of such poor 
persons as have a legal settlement within such municipali
ties, and the statute requires that they shall see that they 
are properly relieved and taken care of in t he manner re
quired in ch. 49. In sec. 49.04 the county board of each 
county shall have the care of all the poor persons in saiu 
county who have no legal settlement in any town, city or 
village in the county, except transients. 

In subsec. (2), sec. 49.04 it is provided that the board 
may make regulations not inconsistent with law in rela
tion to the support and maintenance of such persons, etc. 
Under these provisions your second question must be an
swered in the affirmative, as the matter is wholly within 
the power of t he county board. 
JEM 

Bridges and Highlways-Amount of money that town
ship can r aise on its assessed valuation for county road 
building shall not exceed rate of one mill on dollar on tax
able property provided that ever y town and village may 
vote at least $500. 

April 20, 1927. 
DONALD V. SMITH, 

Member of the Legi,slature. 
You inquire as to the amount of money that a township 

c2n raise on its assessed vnluation for county road build-
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ing. This question is answered by sec. 83.14, Stats. It is 
t here pr ovided that t he tax voted shall not exceed the 
r ate of one mill on the dollar on the taxable property, pro
vided that each town and village may vote $500. It is al
so provided in said section : 

" (2) When a tax has been voted under this section the 
town board or village board shall petition the county 
board at its next annual meeting to appropriate at least 
an equal amount as the county's share of the cost of the 
proposed improvement. The petition shall designate the 
highway to be improved and state the character of t he 
improvement and the amount which has been voted there
for. 

"(3) The county board shall thereupon appropriate 
for the improvement a sum equal to or greater than the 
amount voted therefor by t he town ; and shall raise the 
same by tax on all the taxable property of the county. 

" ( 4) No county shall be required to appropriate in any 
year over two thousand dollars for work in any town or 
village." 

The above provisions of the statute cover your question. 
JEM 

Public Health-Basic Science Law-Agents who sell 
Magnecoil system of treatment under plans and practices 
of that system of treatment are violating secs. 147.01 and 
147.02, Stats., and other statutes regulating practice of 
healing ar t. 

RAYMOND E. EVRARD, 

District Attorney, 
Green Bay, Wisconsin. 

April 21, 1927. 

You inquir e whether the sale of a Magnecoil Blanket 
is in violat ion of ch. 147, when sold by an agent, pertaining 
to the definitions referring to sec. 147.01 and sec. 147.02, 
Stats. 

You state that agents were selling the Magnecoil Blank
et in your vicinity and that the Wisconsin state board of 
medical examiners ar e complaining that it is in violation 
of the law. You state that the agents are not holding 
themselves out as practitioners, and you enclose a pamph-
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let ref erring to the Magnecoil system for my aid in deter
mining the question submitted. 

On page 17 of said pamphlet I find the following: 

"WHAT THE MAGNECOIL Is 
·'It is a Thermo-Electro-Magnetic Blanket, made scien. 

ti fically of the very best materials obtainable. 
"It contains twelve hundred feet of i\!Iagnecoils. These 

coils intensify the magnetic field. 
" It develops just the necessary amount of magnetism 

and magnetic heat. 
"It has Induction Pad and Boots which concentrate the 

magnetism wherever they are applied. 
"* * * " 
Upon the same page we find t he following: 

" WHAT THE M AGNECOIL DOES 
" It generates Thermo-Electro-Magnetism. 
" It imparts soothing, r elaxing, rest-producing influenc

es. 
" It induces seven thousand two hundred electro-mag

netic waves through the body every minute it is in use. 
"It normalizes the circulation of all fluids and assisti:: 

t he transmission of nerve impulses. 
" It invigorates exhausted nerves and weak or gans. 
" It causes the blood to enrich itself with more oxygen 

and absorption of food. 
"It produces increased circulation and normal warmth 

of the body. 
" It causes the body to create its o,v:i1 electrical energy 

in abundance. 
" It dissolves poison·s by electrolysis and prepares them 

for elimination. 
"Through increasing vital activity, the action of all or

gans and tissues of the body is increased. 
"It successfully and constructively treats acute and 

chronic diseases in a natural way, because it produces con
ditions of health." 

On page 18 a great many things are given as affected 
by thermo-magnetism. I will ment ion only a few: 

"It generates molecular activity. 
"It increases life processes in the cells of the body. 
"It causes the iron in your blood to combine with oxy

gen. 
"It oxidizes the waste matter in your system and drives 

these substances to the natural organs of elimination where 
it forces them out of your body forever. 
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"* lie: * 
"It r e-establishes nervous equilibrium. 
"It produces chemical changes necessar y to life. 
"It creates vital electricity in the tissues. 
" * * * " 
On page 21 we find the following: 

"THE REPRESENTATIVES OF THE MAGNECOIL COMPANY 
"They are ladies and gentlemen whose business it is to 

see that you get the very best service from your Magne
coil. 

"They r epresent a natural health service and will see 
that you understand and carry out instructions. 

"They ar e not salesmen-many of our representatives 
do not know the first principles of selling. 

"They are the necessary link to connect the patients witih 
the service that makes them well. 

"They are progressive men and women who are inspired 
by a desire to be of service to you. 

"They are instr ucted in the principles of natural t r eat-
ment." · 

You will note particularly that the representatives of 
this company contend that they are not salesmen. On page 
21 we also find this: 

"The Magnecoil has won its great reputation because it 
has brought about cures in the most difficult chronic cases." 

In sec. 147.01, subsec. (1), par. (a), Stats., the follow
ing definition is given: 

"To 'treat the sick' is to examine into the fact, condi
t ion, or cause of human health or disease, or to treat, 
operate, prescribe, or advise for the same, or to undertake, 
offer, advertise, announce, or hold out in any manner to do 
any of said acts, for compensation, direct or indirect, or in 
the expectation t her eof." 

In sec. 147.02 all persons ar e prohibited from t r eating 
the sick or attempting to t reat the sick without a certifi
cate of r egistration in t he basic sciences, etc., and without 
complying with all other r equirements of law. 

On page 10 of the pamphlet we read of the Magnecoil 
system of treatment. Those that sell it are not holding 
themselves out as salesmen, but they ask to be consulted 
in the use of this Magnecoil system of treatment in con
crete cases. 
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I am of the opinion that your quP.stion must be answered 
in t he affirmative. The r epr esentatives who ar e not sales
men but advisers of the patients are violating the provi
sions of secs. 147.01 and 147.02, Wis. Stats., and other stat
utes pertaining to the licensing of practitioners . 
.TEM 

Automobiles-Certificate of Title-Purchaser of auto
mobile must have certificate of title under sec. 85.04, sub
sec. (12), Stats., and it is no excuse to operate automobile 
without license for reason that owner cannot secure cer
tificate of title from previous owner. 

R. H. FISCHER, 
District Attorney, 

Shawano, Wisconsin. 

April 21, 1927. 

You have submitted t he following proposition for an 
opinion: 

"One, A was the owner of an automobile which he sold 
to one, B. B was an automobile dealer. A already had the 
li cense to the car and being in the summer of 1926 there 
was no t ransfer of the title r equired by sec. 85.04 (12) , 
and B immediately thereafter sold the same automobile to 
one, C and still no transfer from either A to B or to C of 
t he t itle. B , however , did take a conditional sales agree
ment from C which he failed and neglected to record. C 
without consent of B sold the a utomobile in question to D. 
D is an innocent purchaser, without notice, as far as any 
filing is concerned either under the chattel mortgage law 
or the condit ional sales law. When B discovered that C 
sold t he car to D and r ealized t hat he had not filed his con
ditional sales agreement he then procured the title from 
the state through A and had it made in his own name, and 
now claims that the fact t hat C did not have t he certificate 
of title in his possession and was not asked for it precludes 
D from being art innocent purchaser." 

You state that the pr oposition arises in that D now seeks 
a license from the state but has not the certificate of t itle 
and B r efuses to give it to him unless he pays the balance 
due from C to B . B cannot operate his car without a 
license, and you say that t he question presents itself 

, 

r 
i 
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whether sec. 85.04, subsec. (12), Stats., creates in law or 
as to the law a means of notice, so that a person would 
have to investigate this t itle in t he secretary of state's 
office in addition t o looking up the title in the local regis
tering office of the t ow111 and village clerk before he can 
become an innocent purchaser without notice. It is neces
sary under the law to give t he liens and mortgages against 
the automobile, and I can see no escape from the conclu
sion that it is up to the person who purchases an automo
bile to be sur e that he can get a clear title, and one of 
t he means of ascertaining whether the title is clear is to 
investigate said title as it is disclosed in t he secretary of 
state's office. 
JEM 

Physicians and Surgeons-Osteovaths-Licensed osteo
path is qualified to make examinations for insanity and al
so under eugenic law. 

ROBERT E. FLYNN, Secretary, 
Board of Medical Examiners, 

La Cr osse, Wisconsin. 

April 21, 1927. 

You have submitted t he following questions : 

"First : Has a licensed osteopath the right to make an 
examination for insanity?" 

"Second: Is an osteopath qualified to make examina
tions for the eugenic law?" 

In answer to your first question I will say t hat under 
sec. 51.01, subsec. (3), Stats., the examination for insani
ty is to be made by two disinterested physicians, appoint
ed by the judge. 

Under sec. 370.01 it is provided: 

"In the constr uction of the statutes of t his state t he fol
lowing rules shall be observed unless such construction 
would be inconsistent with the manifest intent of the legis
lature; that is to say: 

"* * * 
" ( 41) The words 'physician,' 'sur geon' or 'osteopath' 

mean a per son holding a license or certificate of r egistra
t ion from the state board of medical examiners." 



~84 OPINIONS OF THE ATTORNEY GENERAL 

An osteopath holds a license or certificate of r egistra
t ion from the state board of medical examiner s and ther e
fore comes withi n the definition of a physician. Your first 
question must therefore be answered in t he affirmative. 

Your second question is also answered in t he affirmative 
by an official opinion of this department, dated October 
30, UJ23, fou nd in XII Op. Atty. Gen. 520. 
JEM 

Criminal Law---Prisons-Time spent in county jail af
ter sentence to state prison cannot be counted as part o.f 
sentence. 

OSCAR LEE, Warden, 
State P:1-ison, 

Wa upun, Wisconsin. 

April 21, 1927. 

This office is in r eceipt cf a letter by Leo Bichsel who 
is confined, under sentence from Trempealeau county, in 
the Wisconsin state prison, in which he advises that t her e 
is a dispute as to the term of sentence. 

We have forwarded the letter to the distr ict attorney and 
have his r eply in \V-hich he state$ : 

"Permit me to state that the judgment in this case r eads 
that sentence 'was to begin at 12 o'cl0ck at noon on August 
18, 1926' and if there is any mistake in the r ecords it 
should be corrected and we are ready to assist in their cor
r ection. It is true that we held Mr. Bichsel a::; a materiai 
witness in a matter which we expected to try and the de
fendant later waived preliminary examination thus making 
it possible to take Mr. Bichsel to prison ." 

In an official opinion to the boar d of control, XlV Op. 
Atty. Gen. 12, it was held t hat under sec. 4733, new sec. 
359.07, the time during which a convict after sentence is 
in county jail or at large on bail or while his case is pen~
ing in supreme court must not be computed as part of th,2. 
term of such sentence. See also the opinion of the attorney 
general to the board of control in VII Op. Atty. Gen. 321, 
where it was held that the term of sentence to the state 
prison begins at t he time the prisoner is delivered to the 
prison. This was based upon t he same section of the stat-
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ute above referred to and the case of State ,, . Grottkau, 73 
Wis. 589, 592. 

From the facts submitted, t his man was in the county 
jail after he had been sentenced for some t ime. I am un
able to see how this time spent in the county jail can be 
counted as ser ving his sentence in view of the express 
provision of this statute which says: 

"* * * But any time which may elapse after such 
sentence, while such convict is confined in the county jail 
* * * shall not be computed as any part of the term of 
such sentence; ,:, ,:, * " 

It is true that in this particular case this rule works an 
injustice to Mr. Bichsel. He should have been sent im
mediately to t he state prison and then r eturned as a wit
ness, if necessary, under a writ of habeas corpus ad testi
ficandurn. 
JEM 

Peddlers-One who sells merchandise from truck in 
which he travels from place to place within city, is peddler. 

EMIL PLADSEN, 
Trea.sury Agent. 

April 21, 1927. 

You ask whether the drivers of certain trucks are hawk
ers and peddlers under t he following cir cumstances: A 
certain company conducts four grocer y stores in the city 
of Oshkosh. The company also owns and operates two 
motor trucks upon which ar e mounted houselike bodies 
containing a variety of merchandise and equipment, such 
as is fou nd in a grocery store. Each t ruck is in charge of 
one man who drives such truck about in different sections 
of the city. Frequent stops are made, permitting people 
to come and purchase such merchandise as is carried in 
stock. In driving upon and through the city streets, the 
driver s of these trucks sound their auto horns to attract the 
attention of possible buyer s. Such auto horns are some
times sounded continually while driving a distance of one 
entir e city block. 
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Sec. 129.01, Stats., requires hawkers and peddlers to be 
licensed but does not define the meaning of the term. 

In De Witt v. State, 155 Wis. 249, our supreme court held 
that a person may have a fixed domicile and yet may be a 
peddler and that the essential thing is that he m.ust do 
business by going about from place to place selling and de
livering merchandise in a retail way to such individuals as 
he may be able to deal with. At page 251, the court de
fined a peddler as follows : 

"* * * A peddler is simply one who peddles, and any 
one peddles who sells at r etail from place to place, going 
from house to house carrying the goods to be offered for 
sale with him." 

The facts in the cited case, in which t he cour t held the 
defendant to be a peddler were similar to those herein pre
sented. Within a specified territory, t he defendant trav
eled from place to place with horses and wagon and sold 
as he could, from house to house, such spices, medicines 
and other articles of merchandise as he carried. He or
dered the goods in quantities, stored them at his home, 
stocked his wagon and restocked it from time to time as 
needed. 

It does not seem that further discussion is necessar y. 
In IX Op. Atty. Gen. 496, it was ruled, under substantially 
the same statement of facts, that the persons, employed by 
the same company as is here involved, were peddlers. I 
see no r eason for arriving at any different conclusion. 

It might be added that it seems clear that the drivers in 
question are hawking their wares and are hawkers. 
FCS 

Counties- lndigent, Insane, etc.-County is liable for 
hospital and doctor's bills incurred in operation on pauper 
authorized by duly appointed county official. 

CLIVE J. STRANG, 
District Attorney, 

Grantsburg, Wisconsin. 

April 21, 1927. 

You inquire whether a county is liable for the expenses 
of an operation, the hospital and doctor's bills of a man 
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who has never asked for any aid, under the following cir
cumstances: 

"The county has designated one of the board of com
missioners to look after the poor and he guaranteed to t he 
doctor who took the man in question to the hospital that the 
county would pay the expenses. No action was taken in 
open meeting or was any record made on the public records. 
There is no question but that the man was a pauper in the 
real sense of the word. That is he had no property, had 
no means of paying the bills and finally died." 

The county is not liable for bills that are not incurred 
at the instance of its officers or agents. From your state
ment of facts, however, the expenses were incurred by 
your commissioner who was authorized and was acting for 
t he county. I believe the county is liable for the bill. 
JEM 

Courts-Criminal Law-Search Warrants-Issuance of 
search warrants is not mere ministerial or administrative 
act but rather judicial one, based upon sworn testimony 
taken by magistrate result ing in finding that probable 
cause exists for issuance of such warrant. Infirmities in 
such warrants respectii.1g regularity or validity of issu
ance of same must be challenged at inception of proceed
ings and before plea to merits, else waiver results. 

FRANK B. KEEFE, 
District Attorney, 

Oshkosh, Wisconsin. 
Re State v. Van Brocklin 

April 22, 1927. 

Yours of April 16 with reference the above entitled ac
tion is received. You request to be advised as to whether 
or not the clerk of the municipal court of the city of Osh
kosh, Winnebago county, has' the power to issue search war
rants, or whether application therefor must be made to the 
judge of such court. · 

You state that said couTt was created by ch. 24, laws 
of 1895, and that sec. 5 t hereof provides that the clerk of 
such court "shall make and keep the records of said court, 
and perform all ministerial acts required of him by and 
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under the direction of the .i udge; he shall have power to 
administer oaths, and take bail, in t he absence of the judge, 
subject to his r evision; he may examine on oath all persons 
applying for warrants, may r educe their examination to 
writing and file the same, and may issue all warrants and 
other processes from said court." 

You also state: 

"Since the creation of the cour t, the clerk has always 
issued all warrants, including search warrants." 

Then you state that in the instant case a "warrant was 
regularly issued by the clerk of the court in the usual form, 
the attestation at the end reading 'The Hon. A. H. Goss, 
judge of said court, by C. A. Dinsmore, clerk.' The evi
dence on the search warrant proceeding was taken by Dr. 
Dinsmore, as clerk, in the usual way." 

You state further "that the attorney for the defendant 
has objected to the search made pursuant to t his warrant, 
on the ground that the warrant was illegally issued, and the 
search incident thereto was in violation of the constitution
al rights of the defendant." 

It is my opinion that an answer to your question can be 
r ead out of the language employed by our supreme court 
in the case of State v. Baltes, 183 Wis. 545, 552: 

"* * * The essential prerequisite to the issuance of 
a valid search warrant is the taking of sworn testimony 
from the applicant and witnesses, if any, and the judici,al 
action upon such sworn testimony by the magistrate result
ing in the finding that probable cause exists for the issu
ance of the warrant. The magistrate has power to sub
poena and swear other witnesses than those produced by 
the applicant. * * * This is because the proceeding 
is a judicial one and the magistrate can call for such evi
dence as he deems necesary or desirable. It is not a 'mere 
ministerial or administrative act. * * * The· applicant 
for the search warrant cannot, by merely filling in a blank 
and swearing to it, secure a valid search warrant. He can
not substitute himself for the magistrate, nor does the stat
ute pe1·1nit the magistrate to abd?°cate his .iudici,al ditty of 
determining whethe1· or not p1·obable cause exists." (Ital
ics ours.) 

When the court says : "nor does the statute permit the 
magistrate to abdicate hi s judicial duty of determining 
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whether or not probable cause exists," I take that expres
sion to mean that the judicial duty of the j udge in such 
r espect cannot be delegated to the clerk of his court, who 
is a mere ministerial officer, having no r ight to exer cise 
judicial duties. 

You cite the case of Ryan v. State, 83 Wis. 486, as au
thority for your contention that no valid constit ut ional or 
other objection may be urged against the act creating the 
Oshkosh municipal court, because the clerk of such court 
and not the judge thereof issues search warrants. In that 
case practically the same question was presented to the 
court that you now present to this department, except that 
in the R11an case the issuance of a sea1·ch warrant was not 
involved, whereas in your case you inquire part icular ly 
with respect to the issuance of a search warrant. Notwith
standing that the court in the Ryan case, in passing upon 
the validity of the Ashland county municipal court act, 
wherein it was provided that the clerk of such court "may 
* * * issue all warrants and other process from said 
court" (being the identical phraseology employed in the 
Oshkosh municipal court act) said, pp. 489-490, 

"* * * These acts of the clerk are all under the su
pervision of the judge of the court and subject to his con
trol. In a certain sense they are the acts of the judge 
or the court. We perceive no valid constitut ional or other 
objection to the above statute" (referring, of course, to 
the Ashland County municipal court act) , 

in no wise tends to dissuade me from advising you that 
your case is ruled by the holding in the Baltes case, supra, 
and that applications for search war rants must be made to 
the j udge of your municipal court r ather than to the clerk 
thereof. 

In closing, let me add that it is also held in the Baltes 
case, p. 553 : 

"Generally it will be presumed that the proceedings re
sult ing in the issuance of a search warrant ar e regular and 
~u~tain the issuance of the warrant. But where, as here, 
it is challenged at the inception of the proceedings, an in
quiry as to its validity will be had, and if it be made to ap
pear, as it was here without dispute, t hat no sworn testi
mony was adduced to support the war rant, the evidence 
secU'red by the use of the illegal warrant will be sup
pressed." (ItaHcs ours.) 

19 
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To the same effect see the case of Hoyer v . State, 180 
Wis. 407, 410, which holds : 

"* • * The granting of such writ [speaking of a 
search warrant] , however, is a matter fo r juclicial clete·1·
mination and not within the much mor e limited field of the 
discretion vested in executive or administrative officers." 

While in t he situation under consideration, especially 
in view of the holdings of our own supreme court on the 
question, ther e is little need of citing authorities from 
other jurisdictions, your attention is also called to the 
court's language in the case of Unitecl States v. Borkowski, 
268 F ed. 408, 410: . 

"The rule is that there must be compliance with whatever 
formalities ar e required by statute. * * ,., 

"* * * The question of probable cause must be sub
mittecl to the committing nuigistmte, so t hat he may exer
cise his judgment as to the sufficiency of the ground for 
believing the accused person guilty. ,:, * * The Unit
ed States commissioner, or other officer with whom an affi
davit is filed, may not, simply because such affidavit is 
presented, issue a warrant. * * * and the commis
sioner or such other officer is required by law to satisfy 
himself of the sufficiency of the affidavit and that the cir
cumstances call for the issuance of a warrant." 

Where, however, objections to the r egularity or validity 
of the issuance of the search warrant are to be made, the 
same must be raised by proper plea prior to a pleading to 
the merits, otherwise all such infirmities in the warrant and 
all questions having to do with the regularity or validity of 
the issuance of the same are waived. 
HAM 

Bonds-Briclges and Highways-Taxation-Motor Ve
hicle Fuel Tax-County board may use county's allotment 
of funds from motor vehicle fuel tax to r etire county high
way improvement bonds as authorized by subsec. (3), sec. 
67.13, Stats. 

April 25, 1927. 
DON V. SMITH, 

Member of Assembly. 
As I understand your question, it is whether a county 

board may use the county's allotment of funds from the 
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motor vehicle fuel tax for the payment of county highway 
improvement bonds. 

The answer is : Yes, under the conditions named in sub
sec. (3), sec. 67.13, Stats. 

The county's share of the fuel t aX' is included in the des
ignation of state aid mentioned in said subsection. On Oc
tober 6, 1926 (XV Op. Atty. Gen. 388) I advised a dis
trict attorney as follows : 

"While in a given year interest as well as principal of 
county highway improvement bonds issued under provis
ions of sec. 67.13, Stats., may, under authority of subsec. 
(3) of said section, be paid from the state or federal and 
state aid fund allotted to and received by a county, and the 
only difference, if any, between such funds available and 
the amount to become due on such bonds need be raised by 
tax levy, yet the total amount of allotments which may be 
so set aside for retirement of such bonds is limited by the 
share of state or of state and federal government of the 
cost of t he highway improvements for which the bonds were 
issued, which is represented by the principal of t he bonds; 
ult imately, therefore, interest on such bonds must be met 
under present laws, by tax levy,, except that any surplus of 
maintenance funds allotted to a county, under express pro
visions of subsec. (2), sec. 84.07, may, with approval and 
upon a uthorization of the state highway commission, be 
used for payment of such bonds, which if sufficient in 
amount, may make a tax levy wholly unnecessary." 
FEB 

Bridges and H ighways-Culve1·ts-Mere fact that state 
highway commission no longer approves construction of 
end walls to culverts would not establish liability for dam
ages caused to person or property by collision with such 
end wall of culvert on highway maintained by county, town 
or other municipality. 

April 25, 1927. 
DON V. SMITH, 

Jvlembe1· of A ssembly. 
As I understand your question, it is whether an action 

lies against count ies, towns, and other municipalities, mere-
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ly because of the retention of end walls of culverts on high
ways maintained by them after the construction of such 
end walls has been disapproved and discontinued by the 
state highway commission in state highway construction. 

I think the answer is in the negative. 
Whether the end walls of a culvert constitute a de.feet in 

the highway, in a case involving injury to person or prop
erty caused by collision with such an end wall, so as to 
make the municipality maintaining the highway liable in 
damages, is a question of fact depending upon all the cir
cumstances surrounding the specific case; and the mere 
fact that the state highway commission no longer approves 
of the construction of end walls to culverts would not es
tablish such liability. 
FEB 

Indigent, Insane, etc.-Sec. 49.07, Stats., authorizes 
county judge to commit to poorhouse poor person who has 
legal settlement in county but who has removed to another 
county and r eceives aid therein for which county in which 
this per son has legal settlement is liable. 

R. H. F ISCHER, 
District Attorney, 

Shawano, Wisconsin. 

April 26, 1927. 

You r efer to the opinion of this department to you under 
date of March 10, XVI Op. Atty. Gen. 138, relative to a 
poor person receiving aid in another county. You state 
that you did not make your question as clear as you should 
have, and you now inquire whether under sec. 49.07, Stats., 
your county judge has authority to compel a poor person 
moving to Milwaukee and receiving poor aid there, which 
would naturally be more costly than in Shawano county, 
and which Shawano county must ultimately pay, to come 
back to Shawano county and receive allowance there and be 
placed in the poorhouse as provided in sec. 49.07. 

Sec. 49.07, Stats., provides as follows: 

. "Whenever it shall appear to the satisfaction of any 
Judge of an:}' court of record by a petition signed by the 
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officer, if there be but one, or by any two officers charged 
with the care of the poor in any town, city, village or 
county that any per son having a legal settlement ther ein 
is without sufficient means of support and necessary car e 
and is by r eason of sickness, infirmity, decrepitude, old 
age, drunkenness or pregnancy likely to become a public 
charge, either t emporar ily or permanent ly, or that such 
per son lives in a state of indigence, squalor or fi lth likely 
to induce disease, or has r emoved to another town, city, 
village or county and has applied for and r eceived tempor
ary r elief ther ein, and that t he town, city, village or county 
represented by the peti tioner or petitioner s has r eim
bursed the municipality affording such r elief, such judge 
may commit such per son to the poorhouse of his county, if 
there be one therein, other wise to t he poorhouse of some 
other county for a defini te time, not less than sixty days, or 
for an indefinite time, subject to such further order as he 
may make ; but no per son shall be so committed without 
having an opportunity to be heard in per son or by some one 
in his behalf. Any order or process issued by such judge 
under this section may be served and such commitment may 
be made by any officer charged with t he car e of the poor in 
the county where the proceedings are had." 

Under the express language here used your question 
must be answered in the affirmat ive. 

You will note t hat this statute includes the poor who have 
moved into another municipality and are r eceiving aid 
therein but for which t he county in which they have a 
sett lement is liable. The per son in question in the opinion 
of Mar ch 10 has a legal settlement in your county, so the 
facts come within the purview of this statute. 
JEM 
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Fish and Game-Otte1·-Subsec. (3), sec. 29.18, Stats., 
limits counties in which there is open season for otter; 
subsec. (5), sec. 29.59 prescribes that license be obtained 
for taking, catching or killing of otter. Only counties 
named in subsec. (3), sec. 29.18 are open for taking of 
otter, and licenses must be obtained in all cases. Legis
lature has fixed policy and conservation commission has no 
discretion r elative to question whether licenses shall be r e
quired or not. 

JEROME V. LEDVINA, 
District Attorney, 

Park Falls, Wisconsin. 

April 26, 1927. 

Subsequent to your r eceiving the opinion of this depart
ment dated April 6, 1927 (XVI Op. Atty. Gen. 244), you 
transmitted further questions which you intended for this 
department in the first inquiry. 

Question A. Is subsec. (5), sec. 29.59, Stats., unconsti
tutional for the reason that it grants to the conservation 
commissioner unreasonable, a1·bitrary, discriminatory pow
ers permitting him, at his discretion, to make effective a 
penal statute? 

Sec. 29.59, subsec. (5) reads : 
"(a) Licenses for the taking, catching, or killing of 

beaver and otter in the counties of * * *, may be is
sued by t he conservation commission only to residents of 
this state * * * ." 

This may be an unfortunate use of the word "may." 
"The ordinary and natural meaning of the wor d 'may,' 

when used in the statutes is permissive and discretionary, 
not mandatory, a lthough it is construed as mandatory when 
such construction is necessary to give effect to the clear 
purpose and intent of the statute." Barber Asphalt Pav
ing Co., Respondent, v . City of Oshkosh, Appellant, 140 
Wis. 58, 60. 

"The word may is construed to mean shall whenever the 
right of the public or third persons depends upon t he ex
er cise of the power or performance of the duty to which it 
refers." 39 C. J. 1393, Note 71 [a]. 

If legislation wit h respect to the administration of all 
conservation measures were taken into consideration, there 
can be no question as to the intent of the legislature in 
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providing a license fee to be paid into the state treasury 
for the permission to trap otters in the count ies which 
have an open season. The intention of the legislature was 
not to leave a policy of licensing or not licensing to t he con
servation department. If there were a doubt about the 
interpretation of the word "may" in this instance, it would 
have to be settled in favor of the rights of the public and 
in the interests of the state, which in this case would be 
that such a license should be issued by the conservation 
commission. 

Question B. Is the statute unconstitutional because it 
discriminates against citizens desiring to trap in Price, 
Oneida and I r on counties, while in the six other counties 
having an open season, named in subsec. (3), sec. 29.18, no 
s uch license may be required? 

This section does not discriminate against the citizens 
of Price, Oneida and Iron counties. An investigation into 
the history of fish and game legislation will make this clear. 
It will reveal, also, that there has been much confusion in 
fish and game legislation, conflicting and contradictory 
measures being introduced, and in this instance a new sub
section, subsec. (5), is added to sec. 29.59 by ch. 476, Laws 
1921. The same chapter, 476, Laws 1921, placed upon the 
statute books a new subsection to sec. 29.18. Ch. 476 took 
care of both 29.59 and 29.18. 

Sec. 29.59 has not been changed since 1921. However, 
in the 1925 session there were some half a dozen changes 
made in sec. 29.18. The legislature finally enacted ch. 450, 
repealing entirely 29.18 and creating 29.18 as it is now 
found in the statutes. It is legislation enacted subsequently, 
therefore, to sec. 29.59 and must be read accordingly. Sec. 
29.18 prescribes the counties in which there is an open sea
son for otter. Sec. 29.18 super sedes and amends sec. 29.59 
as far as the question is concerned as to what count ies 
have open season for otter. Sec. 29.18 does not attempt 
to touch the question of licenses and subsec. (5), sec. 29.59 
with r espect to licenses is controlling as far as sec. 29.18 
is concerned and for that purpose prescribes a license for 
the taking, catching or killing of otter in all of the counties 
designated in sec. 29.18, subsec. (3), par. (a) . For t his 
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reason, Price, Oneida and Iron count ies are not discrim
inated against. 

I think the other questions you raise have been answered 
above in so far as the question of constitutionality of sec. 
29.59 is concerned. As far as the questions are concerned 
which have been discussed above, sec. 29.59 is a proper 
grant of authority by the legislature to the conser vation 
comm1ss1on. The fact, as you say, that the conservation 
commission, last season, did not construe this provision as 
mandatory, will not affect one way or the other what the 
intention of the legislature might have been, and the fact 
that the conservation commission is now making it manda
tory to secure such a license, indicates what the commis
sion's answer , as to what may have been the intention of 
the legislatur e, now is. 

Fish and game legislation or attempted legislation af
fords a battle ground for many skirmishes in every session. 
The revisor of statutes usually is able to reconcile one sec
tion with another. Undoubtedly, if the statutes dealing 
with fish and game that we have been discussing had all 
been passed at the same session, t he r evisor's bill would 
have been able to eliminate the causes which have raised 
your questions. 

This explanation, I trust, is of assistance in connection 
with the opinion above given. 
FWK 
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Bridges and Highways-Counties-Whether one who at
tempts to drive across bridge vehicle loaded in excess of 
capacity of bridge as designated by signs posted thereon 
but less than any statutory limitation of such loads and such 
vehicle goes through bridge, is guilty of contributory negli
gence precluding recovery for damage to his property or 
guilty of negligence rendering him liable for damage to 
bridge, are questions of fact to be determined under all 
surrounding circumstances, as to which it is not within 
province or ability of attorney general to advise. 

Attention is called to provisions of secs. 86.14 and 87.07, 
Stats., relating to limitations of loads on bridges, and to 
subsec. (2) and (3), sec. 87.07, relating to liability of per
sons. for damage to bridges, as they appear in sec. 252, ch. 
108, Laws 1923, apparently omitted from printed statutes 
by oversight . 

County is without authority to condemn as unsafe town 
bridge on town highway. 

April 26, 1927. 
N. H. RODEN, 

Dist1'ict Attorney, 
Port Washington, Wisconsin. 

You present several general questions relative to the lia
bility of the county for damage occasioned by loaded trucks 
going through bridges on county trunk and state trunk 
highways where the weight of t he vehicle and load is in ex
cess of the capacity of the bridges, as designated by signs 
placed on the bridges (such as "3-ton bridge," "6-ton 
bridge," etc.), and also relative to the liability of persons 
driving such excessively loaded vehicles on to bridges, caus
ing damage to the latter. 

Your inquiries involve questions of fact determinable on
ly by a jury in specific cases, and as to them it is not with
in the ability or province of the attorney general to advise 
you. 

I have found no statute limiting the loads on bridges to 
less than 15 tons (sec. 87.07), except as to "engines," the 
weight of which with equipment and attachments is limit
ed to 10 tons (sec. 86.14). About all I can say in answer to 
your questions is that bridges are not required to be con
structed and maintained to sustain unusual, extraordinary, 
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or unexpected loads, and that one who attempts to cross 
a bridge with a load which is clearly of such nature, and 
which subjects a bridge to an unusual strain, or which ex
ceeds any statutory maximum load, will generally be held 
guilty of contributory negligence which will defeat a recov
ery of damages; and if, under such circumstances, he neg
ligently causes injury to a bridge he may be held liable for 
the damage thereto. But the question of whether a load is 
an unusual or extraordinary one and whether there is neg
ligence or contributory negligence is ordinarily for the jury. 
See Sutton v . Wauwatosa, 29 Wis. 21; Webber v. Geneva, 
110 Wis. 388. Notices posted on a bridge definitely limit
ing the loads which may be safely transported over it, the 
contents of which notice the driver of the vehicle knows or 
should know before entering upon the bridge, undoubtedly 
would constitute strong evidence tending to establish his 
negligence in attempting to cross the bridge with an exces
sive load. 

It may be important in a case arising by reason of a 
vehicle and load going through a bridge, to deter mine when 
the bridge was constructed, and in this connection I call 
your attention to the provisions of subsec. (1), sec. 87.07, 
which reads as follows : 

"Strength of bridges. After June 4, 1919, no bridge or 
culvert shall be constructed in any highway unless it shall 
be designed, according to standard engineering practice, 
and have sufficient strength to carry a load of fifteen tons 
drawn or propelled thereon, and no iron, steel, stone or 
concrete bridge or culvert shall be repaired unless such re
pairs shall be of a substantial character, strengthening 
such bridge or culvert as much as is practicable, and shall 
leave such bridge or culvert in condition to safely carry 
the load for which it was originally designed. Nothing in 
this section shall be held to prohibit the r enewal of the 
stringers or planks of any wooden floored iron or steel 
bridge without making further repairs, unless, upon com
plaint, and for the public safety further repairs are ordered 
by the state highway commission." 

I also call your attention to subsecs. (2) and (3) of the 
same section, as they are printed in sec. 252, ch. 108, laws 
of 1923, which provide as follows: 

"(2) Any person who shall subject any bridge or cul
vert to a load of over fifteen tons shall be liable for double 
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the amount of damages that may be caused t her eby, but 
such per son shall not r ecover for any injury to himself or 
to the proper ty in his keeping. 

" (3) E very per son who shall willfully inj ure any high
way bridge or other highway structure shall be liable for 
treble damages to the subdivision of the state chargeable 
with the maintenance or repair of such bridge or struc
ture." 

Ch. 108, laws of 1923 (sec. 252) , consolidated, r enum
bered and r evised old sections 1322m, 1322n, 13220 and 
1325 as sec. 87.07 subsecs. (1) , (2) and (3) , subsec. (1) 
(only) of which was amended by sec. 4, ch. 446, laws of 
1923 (p. 887 of the published act) . I cannot find t hat 
subsecs. (2) or (3 ) were in any way amended or disturbed 
either by that chapter or any other act of the legislature 
since the going into effect of ch. 108, laws of 1923. Appar
ently through some oversight in the pr int ing of the statutes 
of 1923 said subsecs. (2) and (3) were lef t out, and in the 
print ing of t he statutes of 1925 the statutes of 1923 were 
followed. It is not at all likely t hat the legislature would 
abr ogate the provisions of those two subsections, and there
fore I assume from the fact t hat I can find no act repealing, 
amending or modifying them, that they ar e still a par t of 
the statute law of t he state. 

You also ask whether a county may condemn as unsafe 
a town bridge on a town highway. I can find no authority 
for such action. A town is char ged with the proper main
tenance of its own bridges and is r esponsible for their safe
ty, and as far as I have been able to find, t he county has no 
jurisdiction over t hem. 
FEB 

Building and Loan Associations-Building and loan as
sociation may pay dividends on paid-up stock retir ed be
tween dividend-paying dates .. 

C. F . SCHWENKER, 
Commi&sioner of Banking. 

April 27, 1927. 

In your letter of April 25 you ask whether a building and 
loan associat ion may pay dividends on paid-up stock r~-
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t ired between dividend-paying dates. You call attention to 
sec. 215.24, subsec. (1) , Stat s., which provides in part: 

"Semiannually, or annually, r egular dividend paying 
dates as specified in t he by-laws, the gross earnings of the 
associat ion shall be ascertained, from which shall first be 
deducted the expenses of the association, and from the bal
ance shall be set aside the fund for the payment of cont in
gent losses her einafter provided for . The balance of the 
profits shall be declared as a dividend ; but no dividends 
shall be paid or credited except such as have been declar ed 
upon said dates; * * *" 

You also direct attent ion to sec. 215.08, Stats., which pr o
vides in part : 

"'~ * * When such association shall accumulate funds 
in excess of its requirements for legit imate loans, t hen such 
paid-up stock shall be retired in such manner as t he by-laws 
provide or as the board of directors may determine." 

It is manifest that building and loan associations must 
r etire paid-up stock when they accumulate funds in excess 
of their requirements for legitimate loans ; t hey ar e not per
mitted to wait until the next dividend-paying date to make 
such retirement. Not to give the holders of stock, re
t ired in accordance with t he provisions of law, the profits 
ac.cruing during the t ime they held such stock would be in 
violation of the fundamental principle that "Each share
holder * * * participates alike in all pr ofit s earned." 
Leahy v . The National Building & Loan A s-sociation, 100 
Wis. 555, 565. 

It must be held, therefore, that t he restrictions contained 
in sec. 215.24 regarding the t ime of paying or cr editing 
dividends applies only to general dividends ; t hese r estric
t ions have no application to cases where paid-up stock is 
r etired between dividend-paying dates. 
ML 
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Taxation-Incom e Taxe6-Irrespective of question of ef
fect of repeal of sec. 71.21, Stats. 1923 (personal property 
tax offset) prior to filing of claim for refund or r emission 
of excess income tax paid by r eason of failure to present 
personal property tax receipts in offset, that statute did not 
authorize payment of income tax payable in one munici
pality with personal property tax receipts for personal 
property taxes paid in another municipality. 

April 27, 1927. 
TAX COMMISSION. 

You state, in effect, that the income tax levied against a 
corporation on the assessment made by the tax commission 
against it in the year 1924 on its income of 1923 was appor
tioned according to Jaw between three separate municipal
ities; that in each of such municipalities a personal prop
erty tax was also levied against such corporation for the 
year 1924; that in one of such municipalities the personal 
property tax of such corporation exceeded the income 
tax, but in the other two municipalities the income tax was 
greater than the personal property tax; that in all three 
municipalities the corporation paid its per sonal property 
tax December, 1924 or February, 1925 and exhibited the 
receipts therefor as an offset against the income tax, pay
ing the difference in cash in the two municipalities in 
which the income tax was greater than the personal prop
erty tax; t hat against the latter two municipalities the cor
poration in October and December, 1926, filed claims for 
a refund of the entire amount of the income tax paid in 
cash, the total of which cash payments was less than the 
amount of the excess of personal property tax over income 
tax in the third municipality, on the ground that it failed 
and neglected to use such excess in payment of its income 
tax in the two municipalities against which it has filed such 
claims for refund; that such claims for refund have been 
sent to the tax commission for approval under the provi
sions of subsec. (4), sec. 71.18, Stats. 

You call attention to secs. 71.21 and 74.73, Stats. 1923, 
providing for the personal property tax offset and the re
fund by municipalities of excessive taxes paid by reason 
of failure or neglect of the taxpayer to use t he offset to 
which he was entitled in any year, and you also r efer to 
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the repeal of said sec. 71.21 by ch. 57, laws of 1925, before 
the claims for r efunds were filed, and your question is ex
pressed as follows: 

"As these claims seem to involve a liability against t he 
state if approved, we desire your opinion as to our duty in 
the premises, and whether the paper company, having 
failed and neglected to avail itself of the r efund privilege 
before the statute was repealed, is nevertheless entitled to 
such r efund." 

(The paper company mentioned in above quotation is 
t he corporation referred to in the statement of facts .) 

I think that a proper construction of sec. 71.21 before its 
repeal would not permit the offsetting of the personal prop
erty taxes of a taxpayer paid in one municipality against 
t he income taxes of the same taxpayer payable in other 
municipalities. To so construe the statutes, as it seems to 
me, would obviously work a serious discrimination against 
the municipalities in which the personal property tax levied 
against the taxpayer was less than the income taxes pay
able to them under the apportionment provided by sec. 71.19, 
and would be clearly outside t he intent of the legislat ure in 
the enactment of the statute. I think the intent of t he 
statute was that its provisions, permitting the offsetting of 
personal property tax receipts against income taxes and the 
remission of any excess payments of income taxes incurred 
by reason of fail ure or neglect to present the per sonal prop
erty tax receipts in offset, was limited in its application to 
each taxing district considered separately. 

I am of the opinion, therefore, that under the circum
stances stated in your inquiry, you will be justified under 
the discretionary power given you to refuse consent to the 
refunds claimed. 

In view of the conclusion reached, I think it is unnecssary 
to consider or discuss the question of the effect of the r e
peal of sec. 71.21 some six months prior to the filing of the 
applications for the refunds. 
FEB 
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Bridges and Highways-Signs-Advertising signs, al
though not on or within limits or overhanging highway, if 
t hey are so located as to obstruct view of travelers on high
way as to railroad and highway crossings, or other sources 
of danger , or by reason of illumination, flashing lights, or 
other conditions of maintenance or operation, in fact con
st it ute cause of danger to traffic on highways, are in vio
lation of subsec. (2), sec. 86.19, Stats., and may also be 
in violation of sec. 343.482, Stats., subjecting them to sum
mary removal and persons owning or maintaining them to 
penalties as provided by said statutes. 

Advertising signs which overhang highway or revolve 
within or above it, alt hough supports thereof are on pr ivate 
pr operty without limits of highway, to extent that they so 
overhang or ar e brought by their revolutions within or over 
highway, are clearly prohibited by sec. 86.19, Stats., ir
respective of whether they constitute cause of danger to 
traffic, and it is duty of officer s named in said section to 
cause their removal. · 

State highway commission may, by regulations pre
scribed and published as provided in subsec. (2), sec. 86.19, 
Stats., prohibit erection or maintenance of all advertising 
signs which it reasonably determines are in fact, by r eason 
of specified types of construction, operation or location in 
proximity to highways, cause of danger to traffic; and vio
lations of such regulations, after 30 days from their publi
cation, will be punishable as provided in subsec. (3) of 
said section. 

Statutes referred to and regulations of state highway 
commission thereunder are reasonable exercise of police 
power of state for protection of lives and pr operty of its 
citizens, and private right of advertising must yield there
to. 

April 28, 1927. 
HIGHWAY COMMISSION. 

Attention Mr. C. N. Maurer , Trnffic Engineer 
I quote your statement and questions, as foliows : 

"Three questions relative to advertising signs erected on 
property adjacent to highways have recent ly come to our 
attention. They are as follows : 

" l. A number of illuminated signs, flash ing and non-
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flashing, have been erected on property adjacent to the 
highway r ight of way. The majority of these signs, ei~her 
due to their flashing, color of lights, topography of the high
way, or t he sign location, present a condition which attracts 
t he driver's attention and thus add a hazard to the highway. 
Are these signs legal ? 

"2. A number of advertising firms are now erecting 
signs, the suppor ts for which are on private property but 
t he sign is so attached that 25 to 40 per cent of the sign 
overhangs the highway right of way. Also, there are a 
number of signs erected in a similar manner where the 
signs revolve and thus, due to the various colors and the 
motion of the sign, attract the driver's attention. These 
signs also overhang the highway right of way. Are signs 
of either of these two types legal ? 

"3. Recently, I spoke to a city commissioner relative to 
the r emoval of a large advertising sign which is erected 
on private ground parallel to a railroad near a grade cross
ing. This sign is of such magnitude and so placed that a 
portion of a train can be concealed behind it when traffic 
is appr oaching t he grade crossing. The commissioner ad
vised that their attorney had informed them that the law 
does not prohibit signs of this type. I have labored under 
t he impression that the following sentence appearing in 
subsection (2) of section 86.19 prohibits these signs: 'No 
adver tising sign shall use prominently any words or com
bination of wor ds commonly used for the guidance or warn
ing of travel, nor shall any advertising sign be erected or be 
permitted to remain in any place or manner so as to be a 
cause of danger to travel on the highways, either by reason 
of causing an obstruction to t he view or otherwise.' Your 
opinion as to the legality of these signs is requested." 

The question of whether any of the signs ref erred to 
by you constitute "a cause of danger to travel on the high
ways either by reason of causing an obstruction to the view 
or otherwise," is a question of fact, which, in the case of 
pr osecution for a violation of the provision of the statute 
quoted by you, would have to be determined by a court or 
j ury as other questions of fact are determined in the case 
of pr osecut ions for the violation of any specific statute. 
The signs which you describe, even though they do not ob
struct the view and do not overhang the highways, may be 
erected and maintained in violation of this statute if they 
so attract the attention of the drivers of vehicles along the 
highway from the road ahead and the presence of other 
vehicles traveling in either direction thereon and may be 
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held to be such a cause of danger to traffic on the highways 
as to subject them to summary removal and the per sons 
owning or maintaining them to the penalties of sec. 86.19, 
Stats. 

Signs like those described in your second question, which 
overhang the highway r ight of way, ar e clearly prohibited 
by the statute, because to the extent that they overhang 
the limits of the highway they are on or within the high
way, and in my opinion violate the provisions of the sec
tion of the statutes already ref erred to and may also be 
violations of sec. 343.482, Stats., and what is said in my 
opinion to you of March 16, 1927, XVI Op. Atty. Gen. 150, 
applies equally to such signs, and it is the duty of the offi
cers named in subsec. (1), sec. 86.19 to cause their r emoval. 

I am of the opinion that the state highway commission 
may, if it first finds as a fact (assuming such finding to be 
reasonable under all the circumstances) that signs con
structed, operated or located as are those to which you r e
fer, are a cause of danger to traffic on the highways in 
proximity to which they are constructed, operated and 
maintained, prohibit the erection or maintenance thereof 
by regulations prescribed and published as provided in sub
sec. (2), sec. 86.19, Stats., and that the failure to comply 
with or the violation of such regulations after thirty days 
from their p ublication will be punishable as provided in 
subsec. (3) of the same section. 

I am convinced that the statute referred to and regula
tions of the state highway commission promulgated there
under is a reasonable exercise of the police power of the 
state for the protection of the lives and property of its 
citizens, and that the private r ight of advertising must yield 
thereto. 
FEB 

20 
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Insurance-Workmen's Compensation--Rules and regu
lations providing for workmen's compensation insurance 
as prescribed by ch. 205, Stats., and rules and regulations 
adopted by compensation insurance board for r egulating 
and controlling method of doing and carrying on such busi
ness are binding upon all members and prohibit any such 
insurance company from writing any such insurance at rate 
or deposit premium other than that approved by board. 
Any violation of that law or rules adopted by board should 
be prosecuted under provisions of sec. 205.28 of that act. 

April 29, 1927. 
COMPENSATION I NSURANCE BOARD. 

You refer to the provisions of ch. 205, Sta.ts., which cre
ates the compensation insurance board for the purpose of 
regulating and controlling the method and manner of work
men's compensation insurance and authorizes the bureau 
to make by-laws for its government and for the government 
of its members, such by-laws to be filed with and approved 
by the compensation insurance board before they become 
effective and you r efer to the rules that have been adopted 
under that authority and you say these rules have been 
complied with with the exception of one or two so-called 
"class mutuals." You say the failure of such companies to 
comply with the rule r esults in the following sit uation: 
If company "A" had a policy on a certain risk at the de
posit premium arrived at by applying the rule of the board, 
company "B" would quote a lower deposit by ignoring t he 
rule and obtain the insurance liability. This would cause 
company "A" to reduce its amount to compete with "B" 
and eventually create a "bargain counter method" of buy
ing insurance. Such a condition would, you say, cause a 
decadence of compensation insurance in this state, and 
rule No. 6 was adopted to avoid such methods. You desire 
the opinion of this office r elative to the scope of jurisdiction 
this board may maintain in t he application of minimum 
and deposit premiums in so far as bureau member com
panies are concerned. 

Your statement of the facts and situation is quite lengthy 
a:p.d it is not all included in the above statement, but I think 
that sufficiently cover s the statement to permit the applica
tion of certain general provisions of the statutes. 
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Sec. 205.18, Stats., provides that the bureau shall, on be
half of all its members, assign each compensation r isk to 
its proper classification and file a written survey of all 
r isks with the compensation insurance board and the bu
r eau is given power to classify accor ding to the r ules and 
regulations of t he board. 

Sec. 205.20 provides that no company shall make or 
charge any rate for workmen's compensation insurance 
which discriminates unfairly between risks or classes. 

Sec. 205.21 requires of insurance companies doing such 
business t he fi ling with t he compensation insurance board 
of its rates for such insurance and requir es t hat such r ate 
shall comply with the law and not be effective or used until 
approved by the board. 

Sec. 205.23 prohibits any such company from using pure 
pr emium less than that approved by the board. 

Sec. 205.24 prohibits any company from wr iting such in
surance at a rate other than that approved for it as ade
quate by the compensation insurance boar d. Other provi
sions ar e prescribed by the statutes and sec. 205.28 fixes the 
penalty for any rating bureau, agent or other representa
tive 0 1~ employe of any company or rating bureau failing 
to comply with or guilty of a violation of any of the pr ovi
sions of those different sections or of any order or r uling of 
the commissioner of insurance or of the compensation in
surance board, and, in addition, the license of any company, 
agent or br oker guilty of such violation may be revoked or 
suspended by the commissiQner of insurance. 

I think this Jaw was clear ly intended to give very br oad 
powers to the board to make r ules and regulations to ef
fectively carry out t he provisions of the law and that clear
ly covers t he prohibition against any company writing in
surance at a lower rate or deposit premium than t he sched
ule adopted, and the remedy prescribed by sec. 205.28 of 
the penalty for violation of either the laws or the rules 
provides a very simple r emedy for testing the legality of 
any provision of t he statute or any r ule adopted by t he 
boar d. I think prosecutions under that statute ought to 
be made for any such violations. 
TLM 
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Constitutional Law -Eclucation- University - Use of 
university building by student Christian Science Society for 
purpose of holding Chr istian Science religious services is 
subject t o legal objection as cont r ary to sec. 18, art. I, 
secs. 3 and 6, art. X, Wis. Const., and subsec. ( 1) , sec. 
36.06, also subsec. (1 ), sec. 40.67, Stats. 

P RESIDENT GLENN F RANK, 
Universit y of Wisconsin. 

April 29, 1927. 

In a letter dated April 5, Miss Wilkinson, at your direc
t ion, inquires whether it is cont r ary to law for the univer 
sity to grant the use of a university building or of a r oom 
in a university building, to the student Christian Science 
Society for the purpose of holding Christian Scie-µce serv
ices. 

The question presented is of far-reaching importance 
for it involves the constit ut ional doctrine of r eligious free
dom for all, and the fundamental constit utional guar antee 
of separation of state and church. 

The bill of rights in sec. 18, art. I , Wis. Const., provides 
as follows : 

"Fr eedom of worship ; liberty of conscience; state r eli
gion; public funds. The right of every man to wor ship Al
mighty God according to t he dictates of his own conscience 
shall never be infringed ; nor shall any man be compelled to 
attend, er ect or suppor t any place of worship, or to main
tain any ministr y, against his consent; nor shall any con
trol of, or inter fer ence wit h, the rights of conscience be 
permitt ed, or any pr efer ence be given by law to any r eli
gious establishments or modes of wor ship ; nor shall any 
money be drawn from t he tr eas ury for the benefit of reli
gious societies, or r elig ious or theological seminar ies." 

Sec. 3, art. X of t he constitut ion of this state, r eads as 
follows : 

"District schools ; t uit ion ; sectarian instruction. The 
legislature shall provide by law for the establishment of 
district schools, which shall be as nearly uniform as pr ac
ticable; and such schools shall be free and wit hout charge 
for tuition to all childr en between the ages of four and 
t wenty years; and no sectarian instruction shall be allowed 
t herein ." 
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Also sec. 6 of the same art. X pertains to t he same ques
tion in the following language : 

"State university; support. Provision shall be made by 
law for the establishment of a state univer sity at or near 
the seat of state government, and for connecting with the 
same, from time to time, such colleges in differ ent parts of 
the state as the interests of education may r equire. The 
proceeds of all lands that have been or may hereafter be 
granted by the United States to the state for the support 
of a university shall be and r emain a perpetual fund to be 
called 'the university fund,' t he interest of which shall be 
appropriated to the support of the st ate university, and 
no sectarian instruction shall be allowed in such univer
sity." 

Accordingly, the following statutory provisions have been 
enacted: 

"* * * But no instruction either sectarian in reli
gion or partisan in politics shall ever be allowed in any 
department of the univer sity * * *." Sec. 36.01, sub
sec. (1), Stats. 

"* * * But no textbooks which would have a t en
dency to inculcate sectarian ideas shall be used in any pub
lic school." Sec. 40.67, subsec. (1) , Stats. 

Christian Science, according to the Funk & Wagnalls 
New Standard Dictionary, is : 

# "A system of moral and r eligious instruction, founded 
upon principles formulated by Rev. Mary Baker G. Eddy." 

You state the student Christian Science Society uses the 
university building for the purpose of holding Christian 
Science services. 

Is this contrary to constit utional provisions? 
Assuming accordingly, that these services are of a sec

tarian or religious nature, it would seem that the use made 
of the univer sity building is within the constitutional pro
hibition as interpreted by our supreme court, in the im
portant case of State ex rel. Weiss et al. v. District Board, 
76 Wis. 177, 44 N. W. 967. 

In that ~ase our supreme court held that the "sectarian 
instruction" prohibited in the common schools by the consti
tution art. X, sec. 3, is instruction in the doctrines held by 
one or another of the various r eligious sects and not by the 
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rest; and hence, the reading of t he Bible in such schools, 
comes within this prohibition since each sect, with few ex
ceptions, bases its peculiar doctrines upon some portion of 
the Bible, the reading of which tends to inculcate its doc
trine. 

While the court r efers to sectarian instruction in the 
common schools and our question involves the state univer
sity, an examination of secs. 3 and 6 of ar t . X above quoted, 
indicates the same provisions relative to common schools 
and the university with respect to the question under con
sideration. 

Sec. 3 reads : 

" * * ··· And no secta1·ian instruction shall be allowed 
therein" ( distr ict schools ). (Italics ours.) 

Sec. 6 reads : 

«,:, * * And no sectarian instr1wtion shall be allowed 
in such university." (Italics ours.) 

The interpretation of the court in the above case, t her e
fore, is applicable here. In that case the court held that the 
reading of the Bible at stated times in a common school is 
religious instruction, the money drawn from the state 
treasury for the s_upport of such school is "for the benefit of 
a religious seminary" within t he meaning of t he state con
stit ution, sec. 18, art. I , prohibit ing such appropriation of 
the funds of the state. 

Justice Cassoday says, p. 213 of the above case : 

"We must hold t hat the stated reading of the Bible in t he 
public schools as a text-book may be 'worship' within the 
meaning of t he clause of the constit ution under consider a
t ion. If, then, such reading of t he Bible is worship, can 
t here be any doubt but what the school-room in which it 
is so statedly read is a 'place of worship,' within the mean
ing of the same clause of the constitution ?" 

Again on page 213 : 

"* * * The mere fact t hat only a small fraction of 
the school hours is devoted to such worship, in no way j usti
fies such use as against an objecting tax-payer. If the 
right be conceded, then the length of time so devoted be
comes a matter of discretion. If such r ight does not exist, 
then any length of t ime, however short, is for bidden. The 
relators, as tax-payer s of the district , were compelled to aid 
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in the er ection of the school building in question, and also 
to aid in the support of the school maintained therein. 
* * * Being thus compelled to ciid in such erection and 
support, they have a legal right to object to its being used 
as a 'place of worship.'" (Italics ours.) 

On page 215, Justice Cassoday continues : 

"* * * But a religious seminary of any one grade is 
just as effectually forbidden as a religious seminary of any 
higher or other grade. The thing that is prohibited is the 
drawing of any money from the state treasury for the 
benefit of any religious school. If the stated reading of the 
Bible in the school as a t ext-book is not only, in a limited 
sense, worship, but also instruction, as it manifestly is, 
then there is no escape from the conclusion that it is re
ligious instruction; and hence the money so drawn from the 
state treasury was for the benefi t of a r eligious school, 
within the meaning of this clause of the constit ution." 

While the question involved in the present case does not 
deal with religious instruction or religious wor ship during 
regular school hours as they ar e understood in a district 
school, and while no teacher of the univer sity necessar ily 
need be present at t he Christian Science services, these 
minor differences in fact, it is s ubmitted, do not make in
applicable the opinion quoted above. 

In dealing with the question of sectarian instruction, as 
t he term is used in t he constitution, Justice Lyon, pp. 191-
192, says : 

"The courts will take judicial notice of the contents of 
t he Bible, that the religious world is divided into numer
ous sects, and of the general doctrines maintained by each 
sect; * * *. Thus they will take cognizance, without 
averment, of the facts that there are numerous r eligious 
sects called 'Christians,' respectively maintaining different 
and conflicting doctrines ; t hat some of these believe t he 
doctrine of predestination, while others do not; some the 
doctrine of eternal punishment of the wicked, while others 
repudiate it; some the doctrines of the apostolic succes
sion and the authority of the priesthood, while other s r e
ject both; some that the Holy Scriptures are the only suffi
cient rule of fai th and practice, while other s believe that the 
only safe guide to human thought, opinion, and action is 
the illuminating power of the divine spir it upon the humble 
and devout heart ; some in the necessity and efficacy of the 
sacraments of the church, while other s r ej ect them en
tir ely ; and some in the litera l tr uth of the scriptures, while 
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other s believe them to be allegorical, t eaching spirit ual 
truths alone or chiefly. * * *. A great majority, if 
not all, base their peculiar doct rines upon various passages 
of Scripture, which may reasonably be understood as sup
porting the same." 

The decision of the supreme court has been quoted at 
length in this opinion. The temptat ion is to go on. As the 
court said in this district school case, the answer seems 
unavoidable that such use of the school is not within the 
meaning of the constitut ion, and, therefore, subject to 
legal objection. That decision, it would also seem, is ap
plicable to our question. 
FWK 

Public Officers- Village Justice of Peace-Secs. 61.19 
and 61.30, Stats., providing that in villages j ustice of peace 
shall be elected annually and hold office for two years are 
construed to mean that there are two just ices of peace in 
villages and that their terms of office expire alternately 
ever y two years. 

R. M. ORCHARD, 
District Attorney, 

Lancaster, Wisconsin. 

April 30, 1927. 

Under date of April 16 you r equest an interpretation of 
secs. 61.19 and 61.30, Stats. 

Sec. 61.19 r eads : 

"At the annual election in each village there shall be cho
sen the following officers, viz. : A president, a cler k, a 
treasurer, an assessor, a supervisor, a constable, and a 
j ustice of the peace. * * * ." 

The term of office of a justice of the peace is prescribed 
in sec. 61.30 : 

"The j ustice of the peace shall within ten days after his 
election, take and file t he official oath and execute and file 
an official bond. He shall hold his office for two years from 
the t ime of his election and until his successor is elected and 
qualified. * * * " 
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You question, under the above statute, whether a village 
is entitled to one or two j ustices of the peace. You inter
pret the statute to mean that in each village there may be 
two justices of the peace, each holding office for two years 
and their terms of office expiring in alternate years. 

This department agrees with your interpretation. 
Sec. 60.57 prescribes two justices of the peace for each 

town; but the statutes do not in so many words specify the 
number for a village. 

Ch. 45q, sec. 875, Stats. 1917 reads: 

"At the annual charter election in each village there shall 
be chosen the following officers, viz. : A president, a clerk, 
a treasurer, an assessor, and a constable; also two justices 
of the peace and a police justice, if r equired to be elected 
in such year, * * * " .,. 

Two justices of the peace for villages were specifically 
provided for in the 1917 statutes. 

Ch. 691, Laws 1919, renumbered, amended and revised 
the above ch. 45q. 

Sec. 18 thereof r eads: 

"Section 875 and the last five lines of subsection (1) of 
section 875m of the statutes, * * * are r enumbered, 
consolidated and revised to read: 

"61.19 ELECTIONS; APPOINTMENTS; ELIGIBILITY. 
At the annual election in each village there shall be chosen 
the following officers, viz. : A president, a clerk, a treas
urer, an assessor, a supervisor, a constable, and a justice 
of the peace. * * * ." 

If the present language of the statute leaves it doubtful 
that a village shall have two justices of the peace the above 
reference to the changes made in the language of the stat
ute shows that up to 1917 two justices were specifically 
provided for. A revisor's bill then changed the language 
but did not intend to change the number and did not change 
the number. A justice of the peace shall be elected an
nually and hold office for two years, 61.30. If this section 
is carried out there will always be two justices of the peace 
in a village. 
FWK 
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Insurance-Words nnd Phrases-Reasonable Diligence- 
Making of additional insurance in violation of clause in pol
icy which prohibits making of such additional insurance 
without consent of insurance company bar s recovery under 
policy first issued. 

Meaning of term "reasonable diligence" in insurance pol-
icy must depend upon facts in each particular case. 

May 2, 1927. 
COMMISSIONER OF INSURANCE. 

You have r equest ed an opinion as to the effect of the fol
lowing clause in a mutual fire insurance policy: 

"And if the said insured or * * * assigns shall 
hereafter make any other insurance on the same property, 
and shall not, with all reasonable diligence, give notice 
thereof to the secretary, and have t he same endorsed on 
this instrument or otherwise acknowledged by the corpora
t ion, in writing, this policy shall cease and be of no fur ther 
effect." 

The clause presents two quest ions : (1) What is t he 
effect of a clause which provides that the policy shall be 
void if additional insurance is taken out by the assured, and 
(2) What is "reasonable diligence?" 

l. Violation of a clause in an insur ance policy pr ovidin g
that the policy shall be null and void in case additional in
surance is made in any other insurance company, unless t he 
consent of the company issuing the fi r st policy has been ob
tained, is an absolute bar to recovery on the policy fi r st 
issued. Emnions v. Farmington Mnt. F. Ins. Co .. 173 Wis. 
589; Gnat v . lVestcheste1· F. Ins. Co., 167 Wis. 274; Wilcox 
v . Continental Ins. Co. of New York, 85 Wis. 193; Bonne
·ville 1 . Weste·rn Assumnce Co., 68 Wis. 298. 

2. The quest ion as to what is "reasonable dil igence" is a 
question of fact and must be determined with r eference to 
the facts in each particular case. In Bonnett v. Vall1'er, 
136 Wis. 193, the court in construing t he term " r easonable" 
as applied to a statute, said, pp. 203-204 : 

" 'Reasonable,' as applied to a law, is manifestly not what 
extremists upon the one side or t he other would deem, in 
t he light of the principles referred to and t he si t uation to 
be dealt with , fit or fair. It is what 'from the calm sea 
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level,' so to speak, of common sense, applied to the whole 
situation, is not illegitimate in view of t he end to be at
tained. In determining that, the court must look to t he 
language of the statute and to all the facts bearing on the 
situation of which it may properly be said to judicially 
know because of their common nature or otherwise." 
SOA 

Bridges and Highways-Determinat ion by highway 
commission as to location of bridge to be constructed under 
sec. 87.04, Stats., may be altered without further proceed
ings by county board and without holding new hearing, but 
further hearing is desirable. 

After further hearing commission may r elocate highway, 
1escind former action locating bridge on Oak Street and 
locate bridge on Broadway. 

May 2, 1927. 
HIGHWAY COMMISSION. 

The material facts presented in your letter of March 16 
are as follows : 

On the 14th day of J anuary, 1926, the county board of 
Sauk county adopted a r esolut ion reading in part as fol
lows: 

"Sauk county, Wisconsin, by its county board hereby 
petitions the state highway commission under section 87.04 
of the statutes setting forth that the said county desires 
the reconstruction of a bridge across the Baraboo r iver on 
Oak street in the city of B~raboo under the provisions of 
the said section 87.04, and that the said reconstruction is 
necessary; and hereby prays t he said state highway com
mission to hold a hearing in the matter as required by law, 
and to make such findings and determinations with respect 
to such reconstruction after such hearing as shall be justi
fied by the law and the facts ." 

The foregoing petition was filed with the commission, a 
hearing was held, and on February 24, 1926, findings and 
determination were entered by the commission. The com
mission found that the allegations in the petition presented 
by the county board were true; that the bridge was located 
in a city of the fourth class on a street forming direct con-

• 
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nection between portions of the state trunk highway sys
tem, over the Baraboo river, a navigable stream; and that 
the reconstruction of the said bridge was necessary . 

The second paragraph of the findings and determination 
r eads as follows : 

"That the bridge shall be reconstructed at the same loca
tion as the existing bridge." 

In accordance with the findings and determination of 
the commission, Sauk county made provisions for its share 
of the cost of the bridge and assessed back to the city of 
Baraboo forty per cent of the county's share of such cost. 
The total cost of the bridge was $380,000. 

On March 8, 1927, the highway commission and Mr. 
Kuelling, state highway engineer, viewed the site of the 
present bridge, and it now is deemed desirable to construct 
the bridge on Broadway, one block west of Oak street. Un
der these facts you inquire (1) whether it will be necessary 
for the county board to initiate proceedings for a bridge to 
be located on Broadway, and (2) whether it will be neces
sary for the highway commission to hold a newi hearing in 
the matter. 

Subsec. (1), sec. 87.04, Stats., provides that whenever 
any county, by its county board, shall file a petition with 
the state highway commission setting forth that the said 
county desires to construct or r econstruct a bridge on the 
state trunk highway system, or on a r oad or street within 
a city of the fourth class, forming a direct connection be
tween portions of t he state t runk highway system, across 
any navigable waters in said .county, the state highway 
commission shall fix a time and place for hearing and hear 
said petition in the manner pr ovided in sec. 87.02, Stats. 

Subsec. (2), sec. 87.04, Stats., provides that if the state 
highway commission after a hearing shall find that thei con
struction or reconstruction is necessary "it shall locate the 
place at w(hich the bridge should be constructed or recon
structed." 

It will be noted that t he statutes give to the commission 
the power to determine the point at which a bridge shall be 
constructed or reconstructed. The commission obtains 
jurisdiction to make such determination after a petition has 
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been filed by the county boar d and after a hearing has been 
held. Here a petition was fil ed by the county board and a 
hearing was held . The jurisdictional pr ocedure, therefore, 
has been fully complied with. 

In view of the fact that the highway commission obtained 
jurisdict ion to determine the location of t he bridge, it is not 
necessary for t he county to pr esent a new petition or for 
t he nighway commission to hold another hearing. 

The highway commission has jurisdiction and may, 
therefor e, alter t he determination heretofore made, pro
vided that prior thereto or contemporaneously therewith it 
r elocates t he state t runk highway city str eet connection so 
that the bridge at the changed location will still be "on a 
road or stre~t i, * * forming a direct connection be
tween. portions of t he state t r unk highway system." 

Both questions, therefore, ar e answered in the negative; 
but see XIII Op. Atty. Gen. 76, in which substantially the 
same r uling was made as to power of the commission to 
change its order made after hearing a petition by a city for 
t he r econstruction of a bridge under sec. 87.02, and when 
the suggestion was made that, alt hough not r equir ed, it 
would probably be more sat isfactor y to t he p ublic if notice 
w.er e given and a further hearing held pr eliminary to decid
ing on whether the former order should be changed. 

Since the for egoing was written I have been informed 
that the highway commission issued a notice of hearing in 
which it was stated t hat t he highway commission would 
consider t he r elocation of state trunk highways Nos. 12 and 
123 and would also consider changing the locat ion of t he 
bridge, and t hat a hearing has been held. The commission 
may now proceed to determine t he thr ee questions which 
have thus been r aised,-that is, the question of r escinding 
action taken by which the bridge was located at Oak street : 
t he question as to the location of t he bridge at Broadway; 
and the question as to t he relocation of the two state trunk 
highways. 
SOA 
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Public H ealth-Pharmcicy-Aspirin---Opinion of March 
11, 1927 (XVI Op. Atty. Gen . 140), holding that aspirin 
can be sold in drug stores only under provisions of Wiscon
sin statutes regulating druggists and sale of drugs adhered 
to. 

G. V . KRADWELL, President, 
Boa1·d of Phar1nacy, 

Racine, Wisconsin. 

May 2, 1927. 

Several objections have been made to my opinion to you 
under date of March 11, last (XVI Op. Atty. Gen. 140) , 
holding that aspirin is a poisonous drug, and, t he patent 
having expired so that anyone can manufacture it of dif
fer ent proportions of ingredients, it can only be sold in 
drug stores, under the provisions of our statutes. Recent ly 
the attorney for the Proprietary Medical Association called 
and has also wtritten requesting especially that we do not 
describe or designate aspirin as a poisonous drug, or that I 
define or explain t he word "poisonous" as there used so that 
it would not unnecessarily interfer e with or injure the sale 
of the drug. 

Of course there was no intention in that opinion and 
there is none now to unnecessarily interfere with the proper 
sale and use of the drug as a drug, and there was no at
tempt in that opinion to say how poisonous or dangerous 
the drug is when used under different circumstances and 
conditions, but it was written wtith the idea and for the 
purpose of properly safeguarding the interests of the pub
lic within what we thought was the legislative intent and 
purpose, and, after further consideration of t he subject, I 
do not feel now that that opinion should be changed. Medi
cal books say it acts upon the vital organs and if too much 
is taken it may be dangerous or even fatal to the person 
and the amount that can be safely used or taken in any case 
depends upon the condition of t he person and the strength 
of t he medicine. As stated in that opinion, the patent hav
ing expired, it can be manufactured or compounded by any
one, so it mighb be made and sold of varying strength and 
if permitted to be sold at grocery stores, confectionary 
stores or other like places, t he purchasing public would not 
be likely to regard it as a drug but rather something to be 
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eaten like groceries or candies or confectionar ies or left 
about the house so that children might use it. Our thought 
was t hat the legislature intended by the pr ovisions of our 
stat utes to make it a drug which could only be sold as such 
at a drug store and by persons accustomed to selling drugs. 

The term "poison" has been variously defined. In 31 
Cyc. 896 t he author says : 

"The term 'poison' may be defined to be any substance 
which, when applied to t he body externally, or in any way 
intr oduced into the system, is capable, without acting me
chanically, but by its own inherent qualities, of destr oying 
life." 

You will notice that makes no reference to the amount 
t hat would be required to pr oduce that result. 

In 22 Am. & Eng. E ncyc. of Law 911, the a uthor says: 

"Poison is defined as any substance which, when intro
duced into animal or ganization is capable of pr oducing a 
mor bid, noxious, or deadly effect." 

F unk & Wagnalls New Standard Dictionary says poison 
is : 

"Any substance that when taken into the system acts in 
a noxious manner by means not mechanical, tending to 
cause death or serious inj ury to health ." 

Vol. VII, New E nglish Dictionary, gives a number of 
definitions of poison similar to t he above, and the author 
says t hat poisons may be classified into strong, deadly, slow, 
mild, virulent, etc., and in its differ ent forms may differ 
from the most wholesome food only in t he differences of 
quant ity of the very same i"ngredients. 

In XIX Encyclopedia Brittanica 275, t he author says: 

"An exact definition of 'poison' is by no means easy. 
There is no legal definit ion of what constit utes a poison." 

Webster's New International Dictionary describes 
poison: 

"A potion containing a noxious or deadly ingr edient. 
* * * Any agent which, introduced into the animal or
ganism, may produce a morbid, noxious or deadly effect." 

Under t hese various definit ions and descript ions, I see no 
r eason for changing the former opinion so as not to im-
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press upon the persons using it that it is a drug and should 
be taken and used as a drug which, under certain condi
tions, might be dangerous or even fatal, and I make no at
tempt to describe what kind of a poison aspirin would be 
considered, and in fact that could not be done because, the 
patent having expired, the degree of poison would depend 
in each case upon the kind and proportion of the ingredi
ents in the mixture. 

After this further review of the subject, I think the 
for mer opinion is a proper construction of our statute. 
TLM 

Public Officers-Grain and Warehouse Commission-
Railroads-Grain and warehouse commission has power to 
inspect and weigh all grain shipped into or out of elevator s 
located in Superior and to enforce that right by prosecu
tions of persons violating statutes. 

Railroad companies as common carriers of grain cannot 
collect inspection fees for Minnesota inspection officials who 
may inspect grain passing through Minnesota to Wisconsin 
elevators as condition to delivery of such grain into Wiscon
sin elevators. 

Prosecutions can be had against all persons violating 
provisions of statutes and fines and penalties can be im
posed under provisions of that law; where no specific provi
sion is made, such prosecutions can be made under general 
provisions of statute. 

GRAIN AND WAREHOUSE COMMISSION, 
Superior, Wisconsin. 

May 3, 1927. 

You have submitted quite a lengthy communication as to 
the present method of inspecting and weighing grain, 
shipped into, stored and shipped out of elevators in the city 
of Superior , and the method adopted by the railroads, ele
vators and other per sons and parties interested in avoiding 
and evading the provisions of the Wisconsin statutes in r e
gard to inspecting and weighing grain. You state that 
because most of t he grain handled in Superior, Wisconsin, 
is shipped through Minnesota, the Minnesota inspecting 
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officials, with the consen l and collusion of the r a ilroads, 
open all cars and inspect the grain while passing through 
Minnesota. Then you say the railroads acting for the in
spection officials of Minnesota collect and require the pay
ment of such collection fees before the grain will be deliv
ered in Superior, and you ask if that practice is legal and 
if that prevents your enforcing the Wisconsin statutes as 
to a ll grain shipped in and delivered into or out of eleva
tors in Wisconsin and what your r emedy wpuld be to en
force t he same. 

In reply will state that I think the provisions of the Wis
consin statutes are sufficient to enable your department to 
inspect and weigh all gr a in loaded into or out of elevators 
locat ed in Superior r egardless of any other inspection and 
the statutes specifically provide for penalties and authorize 
prosecutions to be made under the provisions of sec. 126.52, 
Stats., and subsequent sections of that law against any ancl 
all persons including railroads and corporations v iolat ing 
t he provisions of the statutes, and where no specific penalty 
is provided for in that law, then the penalty provided for in 
sec. 353.27 would apply. I see no reason why you cannot 
take the question up with the district attorney of the county 
and enforce compliance with the law, and the law ·is very 
specific as to the right and method of inspecting and weigh
ing all grain delivered in elevators located in the city of 
Superior. 

I am also of t he opinion that railroad companies haYe no 
power or authority to engage in the business of collecting 
Minnesota inspection fees in the state of Wisconsin as a 
condit ion precedent to the delivery of the grain or in any 
other matter. That is wholly outside of the powers of a 
railroad company and of cour se its employes could not do 
that kind of business for a commission, percentage or fee 
to themselves or to be paid to t he railroad company if that 
is not a part of the r ailroad business for which the rail
roads were organized, and I t hink action can be main
tained against t he railroad companies for doing that kind 
of an unauthorized business as a condition to the proper 
performance of t heir duties as common carriers . 
TLM 

21 
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Taxation-Words and Phrnses-"Original paclrnge," 
"commer cia l storage warehouse," "mer chandise," anri 
"goods, war es and merchandise," as used in ch. 21, Law 
lf.927, creating secs. 70.13, subsec. (7) and sec. 70.205, con
strued. 

May 3, 1927. 
TAX COMMISSION. 

Attent ion W. J. Conway, Chai?-man. 
In your letter of April 23 you submit severa l questions 

relating to the inter pr etation of ch. 21, Laws 1927, an act, 

"To cr eat e subsection (7) of section 70.13 and sect ion 
70.205 of the statutes, r elating to the taxation of goods 
stored in commer cial storage war ehouses." 

P rovisions of chapter 21 

"Merchandise placed in stor age in the original package 
in a corn:mercial storage warehouse direct from a ra ilroad 
or steamship line, shall while so in storage be consider ed 
in transit and not subject to taxation. Sec. 70.13, suhsec. 
(7), Stats. 1927. · 

"Goo.ds, wares ancl rnerchanclise in s torage in a co-mmer
cial storage warehouse sha ll be assessed to the owner there
of and not t o the war ehouse, if th e owner of t he warehouse 
furni shes t o the assessor : 

" (a) A complete inventory of all goocls, wares and m er
chandise stored in t he war ehouse; 

"(b) The 11ames and addresses of ihe o,vner s of such 
goods, wares and merchandise, and the value thereof. Sec. 
70.205, subsec. (1) , Stat s. 1927. 

"Upon the receipt of such informat ion r elative to goods, 
war es and merchandise owned in som.e other assessment 
district from t hat in which t he war ehouse is locat ed, the as
sessor shall prompt ly t r ansmit the same to the assessor of 
the proper assessment district. Such assessor shall t her e
upon assess t he goods, wares and merchandise to the own
ers thereof." Sec. 70.205, subsec. (2) , Stats . 1927. (Italics 
ours.) 

Bill No. 455, S., proposes to amend subsec. (7) , sec. 70.13 
by striking ther efrom t he words "direct from a railroad or 
steamship line." 
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In terim committee report 

The pr ovisions of ch . 21 were r ecommended by the in
t erim committee, and in its "Repor t of the inter im commit
tee on administra tion and t axation," Madison, December , 
1926, the following appear s at pages 43-44: 

"We also r ecommend a radical change in the taxation of 
merchandise and othe1· goocls stor ed in commercial stora.ge 
warehouses. As the law now stands the tax upon such per
sonal property is levied upon and collected from the storage 
warehouse, which then t ries to recover the tax from the 
owner. This pr actice seriously interfer es with the business 
of the war ehouses, because t her e is a period of half a year 
af ter the tax is assessed when t he goods may be withdrawn 
before the amount of the tax is known. Still worse is the 
situat ion as r egards m erchandise consigned to war ehouses 
to be la ter distributed t o purchasers from these warehouses, 
which has become a large business in a ll lake ports. In 
this field the warehouses in Wisconsin a re in competition 
with storage warehouses in neighboring stat es; and if such 
merchandise in Wisconsin warehouses is t axed, these ware
houses ~ ust either stand for the tax or they will lose this 
business a ltogether. What we suggest to r emedy t hese dif
ficult ies is that merchanclise brought to a commercial stor
age warehouse direct from railroad or steamship lines and 
put into storage in the original package, shall be consider ed 
as being in t ransit and shall not be taxed until wit hdrawn 
from the warehouse. We further r ecommend t hat other 
goods stored in storage warehouses be assessed against the 
owner , provided t hat t he war ehouse fu rnishes to t he asses
sor a list of a ll such goods, with a copy of the warehouse 
receipt, showing the value thereof, and the name and a d
dress of the owner ." (Italics ours.) 

1. What is meant by "merchandise placed in storage in 
the original package"? 

The materia l inquiry involved in this question is as to 
the meaning of the term "original package." 

The "original package" cloct1·ine 

It is well settled t hat taxa tion imposed by the stat es up
on i1np01·ted goods, whether levied directly on the goods or 
indir ectly by burdening the right to dispose of them, is 
repugnant to that p rovision of the federal constitut ion, 
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"No state shall, without t he consent of Congress, lay any 
imposts or duties on impor ts or exports * * * " (art. 
I, sec. 10, i:ar. [3]), and that, 

under t he "original package" doctrine, where goods are 
imported they preserve their character, as imports, and are 
ther efore not subject to either direct or indirect state taxa
tion as long as they are unsold in the original packages in 
which they were imported. But imports, in the constitu
t ional signification of t hat word, must be goods brought in
to a state from a for eign country. Thus goods not brought 
from abroad (but shipped from one state to another) are 
not imported in t he legal sense, and are subject to state 
taxation after they have r eached their destination and 
while held in t he state for sale. In the latter class of cases, 
however , t he power· of the state to tax or otherwise regu
late is not unlimited, the question arising whether a partic
ular exercise of the taxing or other power by a state so 
operates upon interstate commerce as to amount to a regu
lation thereof, in conflict with the paramount authority 
conferred upon congress by the federal constitution. In 
such class of cases, the court applies the "original package" 
criterion of the import cases to fix the period when inter
state commerce terminated . For a complete discussion of 
the subj ect briefly stated in this paragraph, see American 
Steel & Wire Co. v. Speecl, 192 U . S. 500, 24 Sup. Ct. 365. 

What is an "original package"? 

It is from the cases involving the "original package" doc
trine of i 1ter state and international law that this question 
must be c etermined. There appears to be no other source. 
A compr E hensive note containing a collection and digest of 
these cases is found in 26 A. L. R. 971, and a number of the 
cases her, :in cited appear therein. 

Genera \ definitions . Although applying the "original 
package" doctrine in numerous cases, no decision of t he 
United S· ates supreme court seems to have comprehensive
ly and dl!finitely defined the term. In one decision, how
ever, t he court said: 

"* * * Packages in which shipments may be made from 
one state to another may be smaller than those 'bales, hogs-
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heads, barrels, or tierces,' to which the term was originally 
applied by Chief Justice Marshall * * *." Cook v. Mar
shall County, Iowa, 25 Sup. Ct. 233, 235; 196 U. S. 261. 

In the note 26 A. L. R. 971, it is stated: 

"* * * In general an original package is that package 
which, according to custom respecting the particular arti
cles shipped, is usually delivered by the vendor to the car 
rier for transportation, and delivered as a unit to the con
signee * * * ." 

Size and form~-in general. Under the definitions of 
"original package,'' it would seem that t he size and form of 
the package are immaterial. 

-Customary package. Size and form are material, how
ever, where they are not those usually adopted in the trade 
for the purpose of transportation, but were adopted with a 
view to evade the local laws by bringing the article within 
the protection of the federal constitution. This protection 
was denied where cigarettes in separate packages each con
taining ten cigarettes were transported from another state 
into Iowa, the United States supreme court holding that 
these we1,e not original packages, as they were not in the 
customary form for shipment, and that the form used was 
merely a convenient subterfuge for evading the tax law of 
Iov,,a. Cook v. Marshall Count·y, Iowa, 196 U. S. 261, 25 
Sup. Ct. 233. 

-For wholesale or retail. It appears to be immaterial 
whether the package is suitable for wholesale or r etail 
trade, or whether it is shipped to a dealer or a consumer. 
Schollenbe1·ge1· v . Pennsylvania, 171 U. S. 1, 18 Sup. Ct. 
757. 

Single article in individual package-general. Single 
articles packed in individual packages may be r egarded as 
"original packages." Leisy v . Hardin, 135 U. S. 100, 10 
Sup. Ct. 681 (barrels, half barrels, and quarter barrels of 
beer); Schollenbe1·ger v . Pennsylvania, 171 U.S. 1, 18 Sup. 
Ct. 757 (10 pound packages of oleomargarine manufac
tured, packed, marked, and imported as individual pack
ages. For additional cases see the note 26 A. L. R. 973-974. 

- Individual packages in car. It has been held that the 
fact that individual packages are shipped in carload lots 
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does not make the car rather than such package the "orig
inal pac cage" of commerce. Thus where casks containing 
liquids Lr e shipped in carload lots, the casks, and not the 
car, con ;titute t he original package. United States v . 65 
Casks o. · Liquid Extracts, 170 Fed. 449, affirmed in 99 C. C. 
A. 667, l75 Fed. 1022. 

-Wh ei·e car or vessel itself is container. Wher e t he car 
or vess1 ·l itself constitutes the container or receptable in 
which t 1e commodity is t ransported, it has been held that 
the car )r vessel, t ogether with the contents, constitutes the 
orig inal package. Texas Co . v . Brown, 258 U. S. 466, 42 
Sup. Ct 375 (tank cars used for interstate tr ansportation 
of petrcleum products); Mexican Petroleum Corp. t' . South 
Portlan i, 121 Me. 128, 115 Atl. 900, 26 A. L. R. 965 . ( oil im
ported : n tank steamer) . 

Aggr ~gation of articles in single package-general. It 
is well i ettled t hat wher e an aggr egation of articles or pack
ages is for convenience in shipping, packed and shipped 
in a larger package or receptacle, the larger r eceptacle, 
and no1 the individual articles or packages comprising the 
larger 1tnity, constit utes the original package. May v . New 
0 1·learn, 178 U. S. 496, 20 Sup. Ct. 976 (boxes containing 
packag is of linen) ; M cDennott v. S tate, 143 Wis. 18, re
versed on other grounds in 228 U. S. 115, 33 Sup. Ct. 431 
(large boxes containing quantities of canned goods). For 
additio ial cases see the note 26 A. L . R. 975-976. 

- La 1·ger receptacle 'Unfastened or uncovered. The char
acter o t the larger receptacle as an original package is not 
necessf rily destroyed by the fact that it is unfastened or 
uncove :ed. A'/.{,stin v. Tennessee, 179 U. S. 343, 21 Sup . Ct. 
132 (b iskets containing packages of cigarettes). 

-G( ods sold through agent and set aside for designated 
vurcha se1·s before shipment. Here seems an except.ion to 
the ge11eral rule. Thus where a foreign corporation , deal
ing through an agent, sold brooms which, after being tagged 
and marked and tied up together in bundles convenient 
for shipping, were so shipped and then delivered to t he r e
specth e purchaser s, each broom so marked was held to be 
specifo .ally appropriated to the specific contract, and there
for e ti I constitute the original package, rather than the 
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whole bundle. Rearick v. Pennsylvania, 203 U. S. 507, 27 
Sup. Ct. 159. 

Breaking trans-ported package-geneml. A receptacle 
containing a number of articles or packages is, as a general 
rule, regarded as an "original package" only until it is 
broken, or so treated for purposes of sale by the importer 
as to render it a part of the mass of the property of the 
state. Thus the opening of shipping boxes or cases, and the 
removal therefrom of the smaller packages for sale or de
li very have been held to destroy the "original package" 
characteristic. New York ex rel. BU-rke v . W ells, 208 U. S. 
14, 28 Sup. Ct. 193; May v. New Orleans, 178 U. S. 496, 20 
Sup. Ct. 976. For additional cases see the note 26 A. L. R. 
978. 

-Breaking for inspection. It has been held that open
ing an original package to permit a prospective customer 
to inspect the contents does not constitute such a breaking 
of the package as to destroy its original character. Greek
American Sponge Co. v. Richardson Drug Co., 124 Wis. 469. 
For additional cases see the note 26 A. L. R. 979. 

Necessity for receptacle. The decisions are in conflict as 
to whether it is necessary to have the article plus a recepta
cle in order to constitute a package. It has been held that 
the term "original package" is not limited to those articles 
which are capable of being put up in the form of a package 
in the generally accepted meaning of that word, but applies 
to other art icles incapable of assuming the form of a pack
age, literally speaking, by reason of their physical proper
t ies. West Virginia & M. Gas Co. v. Towers, 134 Md. 137, 
106 Atl. 265 (natural gas). On the other hand, it has been 
held that the term, "package" in r elation to an "original 
package" comprises, first, a receptacle, and, second, t he con
tents thereof. Mexica,n Petrole11,m Co. v . South Portland, 
26 A. L. R. 965, 968, 115 Atl. 900, 121 Me. 128. 

In Brown v. Maryland, 25 U.S. (12 Wheat.) 419, where
in the "original package" doctrine was first promulgated, 
Chief Justice Marshall stated that it applied to imported 
goods while remaining the property of the importer, in his 
warehouse, in the original form or package. Under this it 
would seem that the articles or goods themselves may con-



328 OPINIONS OF THE ATTORNEY GENERAL 

stitute the "original package," even though not enclosed in 
some s >rt of receptacle or not part of a "package" as that 
term i~ commonly understood. 

While perhaps not all-inclusive, t he above mentioned il
lustrat ons may furnish a fair guide as to what is an "orig
inal pa ~kage" under ch. 21, Laws 1927. 

2. Vi hat is meant by a "e·Jmrnerc1al storage warehouse" ? 
In 4) Cyc. 400, t he term "warehouse" is defined as "a 

place , ,here goods ar e received in store for profit." 
In 41) Cyc. 401, the term "public warehouse" is defined as 

followi: 

"'rh1 ! term 'public warehouse' is sometimes applied to 
wareh1 ,uses generally to distinguish them from places in 
which goods are kept by the owners, or for certain other 
person,, but not for the public generally. In other cases it 
is applied to only such warehouses as possess the qualifica
t ions J 1rescribed by constitutional or statutory provisions 
for pu >lie warehouses." 

In ~ eilfus s v . Corrigan, 95 Wis. 651, the supreme court 
of thi~ state held that in order to render storage warrants 
"ware] 1ouse receipts," so that title to and constructive pos
sessior of the property covered thereby would pass by their 
transf !r and indorsement, t hey must have been issued by a 
wareh mseman or one openly engaged in the business of 
storini: property for others for a compensation . 

The Wisconsin statutes expressly provide for "public 
wareh mses" in the case of grain at Superior, and optional
ly in t: 1e case of grain at other cities, by ch. 126, and option
ally ir the case of any personal property "to be received 
from 1,r transported upon any railroad," by sec. 195.09. 

Alt} ,ough the term "commercial storage warehouse" is 
used i· 1 the interim committee report, it does not appear in 
the statutes (ch. 21, Laws 1927 excepted), nor, so far as I 
have found, in any other connection. Inasmuch as the term 
"publi :! warehouse" is not used in ch. 21, it would seem that 
the act did not intend to include merely statutory public 
warehouses. The use of the term "commercial storage 
warehouse". in the act indicates, I think, an intention to in
clude "warehouse" or "public warehouse" as above defined 
in thE general sense. This construction excludes ware
house: i in which goods are kept by the owners or for certain 
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other persons but not for the public generally. This con
struction, I think, is borne out by the general scope of the 
act and by the recommendation of the interim committee, 
above quoted. 

3. Does the term "merchandise" as used in t he act in
clude automobiles shipped by rail and stored in a "commer
cial storage warehouse"? 

The answer to this question is in the affirmative. For 
discussion of the meaning of the term "merchandise," see 
question_ 5. 

It does not necessarily follow, however, that such auto
m;obiles will be exempt under sec. 70.13, subsec. (7), as 
created by ch. 21, for the r eason that, in order to qualify 
for exemption, the "original package" tests, above outlined, 
must be met. 

4. Does a "commercial storage warehouse" as used in the 
act mean any warehouse containing personal property 
or only public warehouses? 

This question is answered under question 2. 

5. Referring to sec. 70.205 in the act, does the language 
"goods, wares and merchandise," as used ther ein, include 
other or different personal property than the word "mer
chandise," as used in sec. 70.13, subsec. (7), in the act? 

"The word 'merchandise' has a very extended meaning 
and usually means personalty used by merchants in the 
course of trade, but may include every article of traffic. 
It may include anything movable, customarily bought and 
sold." 3 Words and Phrases (2d series) 371. See also 40 
C. J. 641-642. 

In Hanson v. Rote1·, 64 Wis. 622, 625, logs were said to 
be merchandise within the statute of frauds, because they 
"were an ordinary article of traffic." 

It is said to be impossible to give a definition of the word 
which will be a proper test under all conditions, and that 
the meaning must be gathered from the context and the 
subject. 40 C. J. 641. 

However, the word appears to be usually, if not univer
sally, applied to property which has not yet r eached the 
hands of the consumer. 40 C. J. 642. 
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On tr. e meaning of "goods, wares and merchandise" and 
"goods" as used in the statutes of frauds, Williston on 
Sales, 2 I ed., Vol. 1, sec. 60, p. 97, states: 

"The words of the original English statute were 'goods, 
wares, f nd merchandises, and they have been copied in many 
Americ. m statutes, but the term 'goods,' as defined in the 
Uniforr 1 Sales Act, is as wide in its meaning as the sev
eral we rds used in the older statute. The most trouble
some q11estion in any attempt to define the meaning of 
goods r !lates to the di viding line between real and personal 
propert y." 28 C. J. 726 states : 

"* * Speaking generally, the words [goods, wares 
and m, !rchandi se] taken together designate commodities 
and pe1 sonal chattels, and are equivalent to the term 'per
sonal p :operty.' " 

Here again, however, the meaning of the term, in a par
ticular case, must be gathered from the context and the 
subject 28 C. J. 727. 

It is clear that, generally speaking, t he term "goods, 
wares :ind merchandise" differs in meaning from the word 
"merer andise.'' In the instant situat ion t he legislature 
has us< d these two distinct ter ms in the same act r elating 
to the single subject of taxation, t hough in two separate 
provisi ms, each t r eating the subject in a different manner. 
It does not seem that the legislature acted unadvisedly, and, 
having acted advisedly, it does not seem that it could have 
intend< d the two terms to have the same meaning. 

Bea1 ing in mind that, with reference to the exemption 
of cert tin personal property from taxation while in storage 
in the :>riginal package in a commercial storage warehouse 
the lei 'islature used the word "merchandise," that, with 
refere1 ice to the exemption of a warehouseman from tax
ation I pon certain personal property in storage in a com
mercia l storage warehouse the legislature used the term 
"good~ , wares, and merchandise", and that, with r eference 
to penonal property generally, the same is subject to tax
ation ~ t some place in the state, unless exempted by statute 
or by 1,peration of law, it would seem that the following ap
proxin 1ation of the intent and meaning of the act in question 
upon this point may be stated : 

The word "merchandise" as used in sec. 70.13, subsec. 
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(7), has a meaning different from t hat of the term "goods, 
wares and merchandise" as used in sec. 70.205. The word 
"merchandise" as so used means and includes merchandise 
as understood in the general sense, that is, any article of 
traffic not in the hands of the consumer. The t erm "goods, 
wares and merchandise" as so used means and includes any 
personal property. 
FCS 

Bridges ancl Highways-Constitutional Law-Home 
Rule- Bill No. 360, A., r elating to material for r esurfacing 
streets in cities of first class would be unconstitutional, if 
enacted, under home rule amendment, which delagates such 
powers to cities and prohibi ts exercise ther eof by legis
lature. 

May 4, 1927. 
ASSEMBLY, 

Wisconsin Legislature. 
I am asked as to the constitutionality of Bill 360, A., 

which is to amend sec. 926-158 created by ch. 276, laws of 
1921, relating to material for r esurfacing str eets in cities 
of the first class. 

You are advised that the bill, if enacted, would be un
constitutional because within the prohibitions of the home 
rule amendment to the constitution, because it only affects 
or relates to cities of the first class, and as I have advised 
on a number of occasions, the only law that can now be 
enacted by the legislat ure affecting gener al city charter 
laws is a general law that affects all cities alike. 

Under t he provisions of the home rule amendment to the 
constitution, t his kind of law would now have to be enacted 
by the city. 
TLM 
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Bank. and Banking-Sec. 221.31, Stats., does noL pr e
vent ba• 1k from cashing or loaning money on note of third 
person I mdor sed by one of director s of bank. 

C. F. S1:HWENKER, 
Co1rimissione1· of Banking. 

May 4, 1927. 

You ·ecite the provisions of sec. 221.31, Stats., which 
you say deals with loans to bank officials and you then say: 

"The question a r ises as to whether or not ther e is a com
pliance with t he law when a director endorses for another 
under t 1is section." 

In re )ly, will state t hat your question is not very clearly 
stated, >Ut, assuming that it means where a dir ector of t he 
bank e1 dorses a note for another who is not a director or 
bank of icial, to enable such person to borrow money from 
t he ban c, then I do not t hink it is a violation of t hat section 
of the statutes. The purpose of that statute seems to be to 
prevent t he dir ector from directly or indirectly borrowing 
money :rom the bank for his own use and un less it can be 
shown :hat t his money was so borrowed for h is own use 
and no . t he use of the person making the note, I do not 
think it comes wit hin the provis ions of the statute, a lthough 
t he pra ::tice might be subj ect t o ver y serious cr iticism and 
obj ecti( ns as a banking proposition. 
TLM 

Publ• c Healthr-Cemeteries-Real Estate-Wisconsin 
Statutes-Sec. 236.08, Stats., did not amend or r epeal sec. 
157.07 i cemetery plat under latter section need not be ap
proved by town board. 

May 5, 1927. 
RAYMOND EVRARD, 

Di ~trict Attorney, 
Green Bay, Wisconsin . 

The material facts presented in your letter of Apr il 30 
a r e as follows : 

The register of deeds of your county has r equested an 
opinio1 as to whether under sec. 236.08, Stats., the appr ov-



OPINIONS OF THE ATTORNEY GENERAL 333 
,-
al of the Lown board is necessary to entitle the cemetery 
plat in a town to be r ecorded. You have given an opinion 
to the register of deeds to the effect that sec. 236.08 does 
not govern the platting of cemetery lots in towns; that the 
platting of such lots is governed by the provisions of sec. 
157.07, Stats., and that the approval of t he town board is 
not required. You inquired whether your opinion is cor
rect. 

Sec. 157.07 provides as follows : 

"The board shall survey and plat such portions of the 
lands as may from time to time be required for burial, into 
lots, drives and walks, and r ecord map thereof in t he office 
of the r egister of deeds. For failure to do so, each trustee 
of an association shall forfeit twenty-five dollars to the 
association." 

Sec. 236.08 provides as follows: 

"(1) The owner of any lands lying in any town or vil
lage, who shall desire to sell such lands as lots, shall cause 
such lands to be platted to t he satisfaction of the town or 
village board of the town or village in which said land is 
sit uated, and shall submit a map thereof, and if it shall be 
approved, he shall fil e a copy of such map with the town or 
village clerk, and thereafter shall cause such map to be r e
corded within thirty days of the date of such approval, to
gether with t he evidence of approval of the town or village 
board, which shall be a copy of the resolut ion adopted by 
such town or village board, certified to by the town or vil
lage clerk, as the case may be, and affixed to such map. 

"(2) Any person who shall plat such land and cause the 
same to be recorded without submitting the map thereof to 
such town or village board, and any register of deeds who 
shall wilfully r ecord any such map or plat without the evi
dence of its approval by the town or village board attached 
thereto, as herein provided, shall forfeit not more than one 
hundred dollar s to each town wherein such map should 
have been submitted. All forfeitures incurr ed under t his 
section shall be sued for or recovered in t he name of such 
towns or villages ." 

The provisions of sec. 157.07 have been on the statute 
books for some year s. This statute was derived partly 
from subsec. 1, sec. 1447, Stats. 1921, and subsec. (1) of 
sec. 1438, Stats. 1921 ; these sections were revised and 
amended by ch. 448, Laws 1923. Ch. 304, Laws 1923, 
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created sec . 226l p, Stats., which has been renumbered to 
be sec. 236. 08. 

It is clea r that prior to the enactment of sec. 236.08 the 
approval o: · the town board of cemetery plats was not r e
quired. T: te legislat ure in enacting sec. 236.08 did not 
manifest a 1y intent t hat sec. 157.07 was t hereby amended 
or repeale1 l. Repeals and amendments of existing laws 
by implica ,ion are not favored, and if the two laws con
flict, and t: ie earlier will admit of reasonable construction, 
leaving th< latter one in force, such construction will be 
adopted. J tate ex r el. Hayden v . Arnold, 151 Wis. 19 ; 
State ex r il. McManrnan v . Thomas, 150 Wis. 190; State 
ex r el. Trustees of La Crosse Public Library v . Bently, 163 
Wis. 632; Krueck v . Phoenix Chair Co., 157 Wis. 266. 

No argu n ent is needed to show that sec. 236.08 does not 
conflict with sec. 157.07. The former statute is clearly 
limited to the sale of ordinary lots and does not include 
cemetery lots. If, however, the statutes may be in con
flict, effec1 may be given to sec. 157.07 without affecting 
sec. 236.01 . Under the rule above stated, t her efore sec. 
236.08 did not repeal or amend sec. 157.07. Hence, approv
al of cem< tery plats by the town board is not necessary 
in order tc entitle such plats to be recorded by the r egist er 
of deeds. 
SOA 

Insuran :e-Mortgages, DeeclkJ, etc.-Constitutionality of 
st atute im ;>osing liability on mortgagee to pay assessment s 
of town n: utual fire insurance company depends upon pro
visions of mortgage clause. 

May 5, 1927. 
M. A. FRI! EDY, 

Comn \issioner of Insu1·ance. 
In your letter of April 30 you inquire whether Substitute 

Amendme 1t No. 1, A., to Bill No. 259, A., is constit utional. 
Substiti te Amendment No. 1, A., to Bill No. 259, A., 

amends s· tbsecs. (1) and (3) of sec. 202.11, Stats., and 
sec. 202.1! !, Stats. Subsec. (1), sec. 202.11 is amended to 
read in p: Lr t as follows ; 
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"* ··· * If the insurance under any policy is payable 
to a mortgagee and the assessment thereon is not paid with
in the t ime specified in the notice to the member, t he sec
retary shall within thirty days after the expiration of 
such time give like notice to the mortgagee. The mortgagee 
shall have twenty days from the date of such notice to pay 
the assessment attributable to the mortgaged property, 
and the policy, as to his interest shall be in full for ce until 
the expiration of that time." 

No question of constitutionality is raised by t he amend
ment to subsec. (1), sec. 202.11. It is proper to suggest, 
however, t hat the words "attributable to the mor tgaged 
property" do not add anything to the present statute. 

Subsec. (3), sec. 202.11 provides that every member of a 
town mutual fire insurance company who refuses to pay 
an assessment shall pay the company a fine of two per cent 
of the amount of such assessment for each week or part 
thereof dur ing which the same shall remain unpaid. This 
section is amended by including a mortgagee. 

Sec. 202.12 provides that an action at law may be br ought 
against any member of a town m utual fire insurance com
pany who shall refuse or neglect to pay any assessment 
made upon his insured property. This section is amended 
by including a mortgagee. . 

Two questions are presented under the two latter amend
ments: 

(1) Whether a fine may be imposed on a mortgagee un
der subsec. (3), sec. 202.11, and 

(2) Whether an action will lie against a mor tgagee un-
der sec. 202.12. · 

We shall consider these questions in their inverse order. 
It may be argued that sec. 202.12, as amended, deprives 

the mortgagee of his property without due process of law 
in violation of art. I, sec. 1 of the constitution of the state 
of Wisconsin, and the fourteenth amendment to the federal 
constitution. The· constitutionality of the statute depends 
upon wh~ther there is a contractual relation between mort
gagee and insurance company. 

In St. Paul F. & M . I ns. Co. v. Uvton, 2 N. D. 229, the 
court held that the insurance company could recover from 
a mortgagee the amount of t he premium of the insurance 
policy where t he mortgagor failed to pay such premium. 
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The mortga 5e clause attached to the policy contained the 
following p: ·ovision : 

«,:, * ··· Provided that, in cas i t he mortgagor or own
er neglects >r refuses to pay any iremium due under this 
policy, t hen, on demand, the mortgagee shall pay the same.'' 

In this case the mortgagee accepted and retained t he policy. 
The decis ion in the Upton case was followed in Boston 

Safe DepoS'I t and T. Co. v . Thomais, 59 Kans. 470. In this 
case the fac ts were practically identical with those in the 
Upton case. See also Colby v. Thompson, 16 Colo. App. 
271. The c, ,urts in the Upton and Thotnas cases construed 
the mortga~ e clause as a covenant between the mortgagee 
and the ins1 trance company. 

In a number of cases the courts have construed t he mort
gage clause not as a covenant on the part of the mortgagee 
to pay the · >remiums, but merely as a condition which, if 
not complie :I with, would prevent recovery by it. Farns
worth v. R iverton Wyoming Ref. Co., 249 Pac. 555, 47 
A. L. R. 11 ,4; Coykendall v. Blackmer, 161 App. Div. 11 ; 
Home Ins. I :o. v. Union Trust Co., 40 R. I. 367; Trust Co. 
of St. Louu · v . Ge1·man-Atnerican Ins. Co., 201 Mo. App. 
223; Ormsb,; v. Phenix Jnis. Co., 5 S. D. 72; Johnson 1,1. Ft. 
Worth Stat1: Bank, 244 S. W. 657; National F. Ins. Co. v. 
Emerson, 2: ! B. C. 349; Schmitt v. Gripton, 24 7 Pac. 505; 
Muddle v. l'an Slyke, 118 N. Y. S. 473. 

A town 11utual fire insurance company is not required 
to use the S" andard policy; it may prescribe the form of its 
policy subj, d to the approval of the insurance commis
sioner. Sec . 202.08, Stats. 

It has be1 :n held that a town mutual insu11ance company 
may attach the uniform standard mortgage clause. XIII 
Op. Atty. Gen. 370. It follows that a town mutual insur
ance compa 1y may in the policy and mortgage clause pro
vide that a mortgagee shall pay the assessments, at least 
to the exten ; of his mortgage interest, where the mortgagor 
defaults in such payment. Where such mortgage clause 
is used, sec 202.12 as amended will be constitutional. In 
order to av >id any question in this respect sec. 202.12 as 
amended sh rnld apply only to those cases where the proper 
mortgage c: ause is used. 
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The liability of the mortgagee to pay a fine under subsec. 
(3), sec. 202.11 as amended rests upon the same basis as 
the liability to pay an assessment . The mortgage clause 
in the policy, t herefore, must contain a provision subject
ing the mortgagee to such fine. 

This department must under the law uphold the consti
t utionality of all statutes. Inasmuch as t he provision with 
reference to fines was enacted subsequent to 1927 we do 
not express an opinion as to the right of the legislature to 
prescribe a fine for failure to pay assessments. 
SOA 

B1·idges and Highway,s-Bridge on county or state trunk 
highway in incorporated village may be built by village and 
county but after completion it is to be maintained by vil
lage; village is liable for damages to pedestrians caused by 
defects in bridge. 

May 5, 1927. 
N . H. RODEN, 

Dist1-ict Atto1·ney, 
Port Washington, Wisconsin. 

You say t he county trunk highway or state trunk high
way runs through an incorporated village and in this vil
lage there is located a bridge which is on the county or state 
trunk highway. You inquire who must build and maintain 
such bridge and who is responsible in case of damage 
caused by defects in such bridge. 

Sec. 83.03, subsec. (6), Stats., provides that the county 
board may construct or improve or aid in constructing or 
improving any road or bridge in the county. 

Of course streets and highways in cities and villages are 
within the county. 

Sec. 83.06, subsec. (1), provides that all city and village 
streets in the highways improved with state or county aid 
under the provisions of this chapter shall be maintained 
by t he cities and villages in which they lie. All other state 
highways shall be maintained at the expense of the county 
in which located. 

I think your questions are answered by the general pro
visions of those statutes. 

22 
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The i: rocedure for working out the constr uction of bridg
es by c< ,unties, t owns, cities and villages may be fo und in 
ch. 87, 3tats., but when the br idge has been completed it 
then be :omes the bridge of the village and is required to 
be main tained by the village without the help of the county, 
under t: 1e provisions of sec. 83.06, which makes the village 
liable f< r damages caused by defects in the bridge as pro
vided f< r by sec. 81.15. 

See a so XIV Op. Atty. Gen. 287. 
TLM 

Muni :ipal Corporations-Town board can borrow money 
under J: rovisions of sec. 67.12, Stats., to pay curren t and 
or dinar r expenses and issue promissory notes or t own or
ders pa rable on or befor e March 15 nex t; it may a lso bor
r ow in mticipation of collection of tax levied and in hands 
of trearnr er for collection, but it must carry on various ac
t ivities of town , making up curren t and ordinary expenses 
with in imount of levy as supplemented by provis ions for 
borrowing in sec. 67 .12. 

HAROLD W. KRUEGER, 
Du trict A ttorney, 

Cr andon, Wisconsin. 

May 9, 1927. 

You ;ay a t own in your county, at its last annual meet
ing, Je,1 ied a tax of $11,300 for its ordinary and current 
ex penses for t he year 1927 ; that the t reasurer failed to 
collect md so returned delinquent $17,000 of the tax and 
the to" n now finds itself without funds to carry on the 
work o : the town. You say the town desires to borrow 
money mder the provisions of sec. 67.12, Stats., by adopt
ing a r !Solution specifying the purpose, the amount of the 
loan, a1 td levying a tax for the same, as provided in that 
section. You say the question now a rises as to whether , 
in case the town boar d of the town passes such r esolut ion, 
the tax so levied would super sede t he annual tax levy of 
$11,300 levied at t he annual meeting or so much t her eof 
as may be levied by such resolut ion , or does t he tax levied 
by suer resolut ion become an addi t ional levy. You further 
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ask for the opinion of this office as to whether the town can 
borrow under sec. 67.12 and if it does so, must t he levy un
der subsec. (2) be collected in addition to the $11,300 al
ready levied. 

It must be admitted that your statement shows a very 
unfort unate situation existing in your town and suggests 
t he desirability of electing a tax collector and not a mere 
tax r eceiver as town treasurer, but I think it may be as
sumed that the situation will not prove to be as serious 
as it appears if the county treasurer performs his duty 
and sells the land for the delinquent taxes, for the part so 
collected over and above the county levy would then be 
returned to the town. If it is then found necessary to bor
row, that may be done under the provisions and procedure 
in sec. 67.12 and subdivisions thereof. And the fact that 
the promissory note or orders authorized to be issued evi
dencing the indebtedness as pr ovided by subsec. (3) are 
to be made payable the 15th day of March, next, indicates 
that such borrowing would not be made, ordinarily, until 
after t he sale of delinquent taxes and the accounting for 
the proceeds of such sale, for the collection of t he levy for 
the ensuing year, and the tax levied to pay such borrowed 
money is to be put into the next tax roll by reason of the 
levy made in the resolution for borrowing. So I can see 
no very serious difficulty in the working out of t he situation 
described under the provisions of the statutes referred to. 

The provisions for borrowing under subsec. (6) can only 
be resorted to in anticipation of the collection of a regular 
tax levy in the process of collection as temporary relief 
pending the collect ion of the tax, so it would not apply to 
the situation described. 

Your last inquiry seems to be based upon the theory that 
this proposed borrowing and the levy to pay the same would 
duplicate the amount already levied and in the tax roll. 
I do not think that is a serious problem. Levies are not 
made for specific items of indebtedness but to cover the 
estimated amount required for the needs of the town, and if 
such levies are short of the amounts required for any 
cause, then this provision for borrowing applies to that gen
eral situation. But it should not be resorted to until the 
resources of the town in t he way of taxes levied and in 
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the p1·01 ess of collection have been realized from, so as to 
show a reasonable neceRsity for honowing to meet the 
necessa1 y expenses. 

Muni ·ipalities are oflen more conservative in t he levy 
of taxei t han they are in the expenditure of moneys dur
ing t he balance of the year, so there might be a shortage 
existing ·without an abnormally large delinquent roll, but, 
from w tatever cause, the situation would have to be worked 
out unc er the procedure and within t he limitations pre
scribed by sec. 67.12. If the town board cannot carry out 
a ll of t i te plans contemplated within the limitat ions of the 
levy aJ11 I the borrowing power, it is the misfortune of the 
town, a 1d we have no suggestion of further r emedy or re
lief. 
TLM 

Indig ent, Insane, etc.-Pauper having legal r esidence in 
town in county which has not adopted county system of car
ing for poor, who is taken sick in another town, city or 
village n same county or needs r elief as poor person from 
some o her cause, should be furnished relief by munici
pality i 1 which person is temporarily located; expense shall 
be r epo rted to and paid by county and by county collected 
from tc wn in which pauper had legal residence. 

HAROLI W. KRUEGER, • 
Di. ·trict Attorney, 

Crandon, Wisconsin. 

May 9, 1927. 

You 1ay there is residing in the city of C. in your county 
a paup, ·r who has a legal settlement in one of the towns of 
the cou 1ty. You say the city has been furnishing aid to the 
pauper and has given notice to t he county clerk under sec. 
49.03, 1,ubsec. (3), Stats., and the city claims the county 
must r iimburse t he city and then the county must seek 
reimbu ·sement from the town wherein the pauper has a 
legal r E sidence. You say it is your opinion that the county 
cannot legally pay the claim and you think t he city would 
have t c collect its claim direct from the town in which the 
pauper has a legal settlement, and you ask to be advised. 

You 'lo not state whether your county has adopted and is 
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acli ng under the pr ovisions of sec. 49.15, Stats., which is 
the county system of caring for the poor in the county, or 
whether you are operating under t he township system as 
provided for in sec. 49.01 et seq. If your county has adopt
ed the county system, then, of course, there is no claim 
over against any of the towns, villages, or cities in the 
county, so I take it you must be. operating under the town
ship system. 

If that is the situation, then I do not think your con
struction of the law is correct. Sec. 49.01 provides t hat 
every town, village and city shall relieve and support all 
poor and indigent per sons lawfully settled therein when
ever they shall stand in need thereof except as thereinafter 
provided. Subsec. 49.03 (1) provides that whenever any 
person not having a legal settlement therein shall be taken 
sick in any town, city or village or from any other cause 
shall be in need of relief as a poor person, t he town board, 
village board or common council shall provide such assist
ance, and subsec. (2) provides that the expense so incurred 
shall be charged against t he county, audited by t he county 
board, paid out out of the county treasury, and, when so 
paid, may be recovered by such county from the town, city 
or village in which such person so relieved has a legal settle
ment. 

Subsec. (3) of t hat section provides that the clerk of the 
municipality furnishing such r elief shall ascertain, if pos
sible, the municipality in which such settlement is located 
and shall ser ve upon the county clerk written notice giving 
the name of the person, t he name of the municipality where 
such person claims a legal settlement and the elate on which 
the aid or support was furnished. Then subsec. ( 4) of t hat 
section seems to provide for cases where the residence 
claimed by the pauper is in some other county, that a writ
ten notice should be ser ved upon the county clerk of such 
county. But in your case the pauper seems to be a r esident 
of another town in the same county and in such cases I 
think the r emedy under sec. 49.03 is quite clear that the 
town, village or city in which he is found sick shall care 
for him and present the claim to the county, which, after 
payment, has its remedy over against the town of t he r esi
dence of such pauper. 
TLM 
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Peddleri -Person who travels from house to house carry
ing mer chandise with him and sells it after having given 
purchaseri: opportunity to try merchandise, is peddler with
in contemJ •lation of peddlers' law. 

E LTON J. MORRISON, 
Distr ct Attorney, 

J 'ortage, Wisconsin. 

May 10, 1927. 

In your recent letter you state that a resident of Portage 
is under contract with his house to take order s for certain 
goods tha t sell for less than five dollars. The goods are 
shipped t > him under consignment. He remits for them 
as soon a1 he collects on the sales made, and goods that are 
not sold :ir e to be returned to the company. He carries 
the articl :s with him from house to house and leaves the 
articles ,1 ith the prospective purchaser on trial. After a 
period of ten days or two weeks he r eturns, and if t he ar
t icle pro, es satisfactory the purchaser r etains the article 
and mak( s payment. If the article proves unsatisfactory 
it may be r eturned without incurring any obligations what
ever. At 1.0 t ime is there a written order given. You inquire 
whether j he man is a peddler under secs. 129.01 to 129.10, 
inclusive, Stats. 

Your question must be answered in the affirmative. He 
t ravels f1 om house to house with his goods and sells t hem. 
I see no r iason for exempting him from the class of peddlers 
simply b< cause he gives the purchaser some time to decide 
whether ne wants to keep t he goods or not. He has t he 
goods wi ;h him when he makes t he sale and travels from 
house to · 1ouse, and he t herefore comes within the definition 
of a peddler. 
JEM 
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Appropriations and Expenditures-Counties-Courts
Under sec. 331.3~, Stats., county is not made liable for ex
penses of officer incurred in action brought against him, 
but county may pay such expenses if in discretion of county 
board it decides to do so. 

LEWIS W. POWELL, 

District Attorney, 
Kenosha, Wisconsin. 

May 10, 1927. 

You state that the register of deeds of your county upon 
recommendation of the county board was arrested on five 
separate charges of embezzlement ; that at the preliminary 
hearing the judge dismissed three of the c·ounts and bound 
him over for trial on the other two; that he·was subsequent
ly tried before a jury and found not guilty; that he has now 
filed a claim for $1,000 against t he county for fees for his 
attorney. You inquire whether the county is liable for 
fees for the attorneys of the register of deeds in the said 
case. You refer me to sec. 331_.35, Stats. Said section in 
part provides as follows : 

"(1) Whenever in any city, town, village, or county 
charges of any kind shall be filed or an action be brought 
against any officer thereof in his official capacity, or to sub
ject any such officer, who is being compensated on a salary 
basis, to a personal liability growing out of the performance 
of official duties, and such charges or such action shall be 
discontinued •or dismissed or such matter shall be deter 
mined favorably to such officer, or such officer shall be re
instated, or in case such officer, without fault on hi.s pa.rt, 
shall be subjected to a personal liability as aforesaid, such 
city, town, village, or county may pay all reasonable ex
penses which such officer necessarily expended by reason 
thereof. Such expenses may likewise be paid, even though 
decided adver sely to such officer, where it shall appear from 
the certificate of t he trial judge that t he action involved 
the constitutionality of a statute, not theretofore con.strued, 
r elating to the performance of the official duties of said 
officer." 

You will note that this statute says that the "county may 
pay all r easonable expenses" using the word "may" instead 
of the word "shall" or "must." The word "may" has not 
a mandatory significance, but simply a permissive signifi
cance. The statute as it is worded authorizes the county 
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to pay the e !{:penses. It does not obligate the county to pay 
them. It ii an enabling act which makes it possible for 
the county ioard to allow and pay the reasonable expenses 
when in its discretion it desires that the county should pay 
them. 

I have n, ,t overlooked the principle of law which holds 
that "may" in certain cases is construed as "shall," but I 
do not beli, ve that in this statute it should be construed 
as having : mandatory significance. 20 Am. & Eng. En
cyc. of Law, 2d ed., 237. Here it is said: 

"In a sta ;ute the word 'may' can be construed in a man
datory sense only where such construction is necessary to 
give effect ;o the clear policy and intention of the legisla
ture; and , v here there is nothing in t he connection of the 
language or in ihe sense or policy of the provision to require 
an unusual intepretation, its use is merely permissive and 
discretionai y." 

It seems to me the legislat ure used the word "may" here 
in its ordiJtary sense. I believe your question should be 
answered ii I the negative. 
JEM 

Banks a1 d Banking-Where one director of bank endors
es note of : mother dir ector to enable him to borrow money 
from bank it comes squarely within prohibition of sec. 
221.31, Sta ts., each being officer of bank. 

lV{ay 10, 1927. 
C. F. SCH V "ENKER, 

Comm 'ssioner of Banking. 
You no~ state that my opinion under date of May 4th 

(XVI Op. A.tty. Gen. 332) with reference to t he r ight of 
a director < f a bank to endorse the note of another to obtain 
money at he bank, does not cover the situation that you 
intended t( present . You now state that ihe question is: 
Can one d ir ector of a bank endorse the note of another 
director of the bank to enable him to procure a loan from 
the bank'? 

You will notice I assumed in my former opinion that the 
person pro ~uring the money or loan ·was not an officer of 
the bank. Under your new question, assuming each to be 
directors o : the bank, then I think it comes squarely within 
the prohibi tions of sec. 221.31, Stats. 
TLM 
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Automobiles-Insurance-No officer may legally insure 
driver of automobile for state against liability for injuries 
to property or per sons in case of accident. 

May 17, 1927. 
C. B. BALLARD, 

Superintendent of Public Property. 
You have submitted a Lumbermens Mutual Casualty 

Company automobile policy No. 300694 for public liability 
and property damage on the insurance department Buick 
car. You state that t he endorsement on this policy has been 
added to obviate the objections of t he opinions of the at
torney general rendered July 17 and July 29, 1924. You 
state that the said opinions did not take into consideration 
the fact that the legislature has from time to time made 
appropriations to compensate people injured by state owned 
automobiles. Said opinions are found in XIII Op. Atty. 
Gen. 387 and 415. 

Since said opinions were written there has been no change 
in the statute and the endorsements of which you speak 
do not in any way change its legal effect. It is true that 
the opinions did not take into consideration the fact that 
the legislature has from time to time made appropriations 
to compensate people injured by state owned automobiles. 
It is t rue that t he legislature could authorize the issuance 
of a policy such as we have under consider ation here, but 
until the legislature expressly provides for such insurance, 
we believe t hat the conclusion arrived at in the above-named 
opinions should be adhered to. We do not believe that any 
officer has the right to pay for such policies at the present 
t ime. 

The conclusion arrived at on this question makes it un
necessar y to r efer to another question which you submitted. 
JEM 



346 ( )PINIONS OF THE ATTORNEY GENERAL 

Intoxica· ing Liquo1·s- Search--No search warrant is nec
essary to s ~arch premises licensed for sale of nonintoxicat
ing liquor.: during term of such license; secr et sale by 
licensee de es not prevent such search without sear ch war
rant; liquc r found can be used as evidence in prosecution 
of purchai er for maintaining nuisance and having liquor 
in his possession in his p lace of business. 

K. J. CALLAHAN, 
Distr1 ct Attorney, 

1' [ontello, Wisconsin. 

May 17, 1927. 

You sta te t hat A had a license to sell nonintoxicating 
liquors in the village of Westby. A search was made of the 
licensed p ·emises wit hout a search warrant. A Mr. B was 
behind thE bar and a small amount of moonshine was found 
in a bottl i in the place. Warrant was issued for Mr. A, 
who claimed he had sold out to Mr. B and knew nothing of 
the liquor in the premises, so was found not g uil ty on t he 
trial. Yo J ask, if, under the circumstances, Mr. B could 
be arrestf d and prosecuted on the ground t hat t he liquor 
was in hif possession on the licensed premises, and whether 
t he evide1 ce would be admissible against B because taken 
without a search warrant. 

You sa: ' while the constable was sear ching the premises 
he saw 1\1 r. B make a movement with his hand, heard a 
splash, ar d he t hen ran around the bar and found a bottle 
with moo: 1shine in it. You ask if that would be destroying 
liquor on premises being searched under the p r ovisions of 
sec. 165.( 1, subsec. (19) , Stats., which would merit be
ginning action against Mr. B for destroying evidence. 

You sa: r you have been requested to begin action against 
Mr. B but do not believe the evidence admissible and the 
only proo' of owner ship is the fact t hat B was present, that 
he rented t he building from Mr. A, who had had it licensed. 

I do nut think you should be discouTaged with one de
feat. It may be that the recent decisions of the supreme 
court t o which you r efer may make it more difficult for 
you to se, :ure a conviction, but that does not justify a fail
ure of eff ort, especially wher e the evidence shows what ap
pears to l 1ave been a ver y cleverly devised plan and scheme 
to not on. y defeat the purpose of the law but to deliberately 
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use t he law to promote lawlessness and protect the lawless. 
If t he law can be nullified by a secret sale of this kind, 
then it is practically worthless, but I do not believe t he 
courts will so construe it . 

Sec. 165.01 subsec. (33) , par. (a ) , says t hat the law 
should be liber ally const rued to the end that the use of 
intoxicating liquor s as a beverage be prevented, and to aid 
in that policy of enfor cement ; subsec. (30a) provides that 
the premises of any person having such a license may be 
sear ched at any t ime without a search warr ant . That cer
tainly ought to be construed sufficiently liberally to prevent 
this kind of a secr et sale's def eating the right of officer s to 
search s uch premises, for t hat kind of a secr et sale migh.t 
be made any or every day in the year, and this law certain
ly was intended to make it safe for the officer s to sear ch the 
premises during the term of the license. 

Subsec. (28 ) says that the possession of liquor by any 
person without a permit other than in his pr ivate dwelling 
used exclusively as such, shall be prima facie evidence of 
unlawful possession. Certainly, if possession of liquor in 
any other business place is prima facie evidence of unlaw
ful possession, it should be unlawful under this law when 
found in t he possession of t his man ·who has bought a place 
licensed as a nonintoxicating liquor saloon. 

It may be claimed t hat the prohibition against having in
toxicating liquors in his possession on or about such licensed 
premises as prohibit ed in subsec. (30) , sec. 165.01, would 
by ter ms only apply to the person named in such license, 
but I do not t hink that would be a liberal const ruction of 
the act to the end t hat the use of intoxicating liquor s as a 
bever age be prevented wit hin t he meaning of subsec. (33) , 
but it might be safer to prosecute under the provisions of 
subsec. (22), which, under subsec. (28) , would be unlaw
fu l because in a place of business and that place, being 
licensed for t he sale of nonintoxicating liquor s could, under 
the provisions of subsec. (30a) , be searched by the officer s 
at any reasonable time without a warrant during the ter m 
of such license. The evidence of what was found on such 
sear ch would be proper evidence against the per son main
taining the nuisance and exercising jurisdiction over it. 
See Pelkowski v . State, 183 Wis. 322. 
TLM 
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Fish anc Game-Perch caught in Green Bay while net 
for catching of other varieties of fish is lawfully used may 
be retained if of proper size. 

RAYMOND E. EVRARD, 
Di:stri ;t Attorney, 

Green Bay, Wisconsin. 

May 17, 1927. 

In your letter of May 5 you submit the question whether / 
all fish ca,ight in nets whose use is permitted by subsec. 
(7), par. (a), sec. 29.33, Stats., are lawfully caught fish 
with the e:cception noted therein. You refer me to subsec. 
(6), par. I a), of the same section, where it appears that a 
closed seat on is pr ovided for for all fish except lake trout, 
white fish, car p, suckers, and herring from the 15th day of 
April to t 1e 20th day of May, inclusive. You state that 
that, in your estimation, would not permit the fishing of 
perch, in which conclusion you ar e, of course, correct. 
But you s•.ate that in subsec. (7) (a) of the same section 
appears the following : 

",:, * " The provisions of legal mesh herein stipulat
ed shall bo in full force and effect on and after January 1, 
1925. All fish caught in nets whose use is permitted by 
this para~ raph shall bE;l deemed lawfully caught and pos
sessed, ex( ept that no fish of any of the following varieties 
caught in seines, fyke or pound nets shall be r etained, sold 
or transp< rted of a length less t han that specified for each 
var iety, a'ld such measurement of length shall be taken 
in a straight }jne from the tip of the nose to t he utmost end 
of t he tail fin, except that t he measurement of dressed fish 
shall be the length of the carcass, namely: 

"* * * 
"Perch 7 inches 
"Perch with head and tail off 4 inches 
"* * * ,, 
Your qi: estion under this provision of the statute must be 

answered in the affirmative. If the fisherman is using a 
certain mt authorized by law for the fishing of a variety 
of fish otl: er than perch and incidentally catches in his net 
a perch oj the proper size; he is permitted to keep it. The 
above r uli ng applies only to Green Bay. 
J EM 
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C01·porations - Public Utilities - Taxation -Telephone 
company having exchange contract relation with another 
telephone company for service in connection with toll and 
exchange services should r epor t income from each service 
for purpose of determining proper li cense tax fees . 

It is not double taxation although same money may con
stitute part of income of several or many persons or com
panies dur ing taxation year. 

SOLOMON LEVITAN, 

State T1·easurer. 

May 17, 1927. 

In your communication of March 2 you enclose the final 
ann ual report of the Commonwealth Telephone Company 
and the Union Telephone company with a letter of explan
ation as to their gross receipts. You say the Common
wealth Telephone Company receives from the Wisconsin 
Telephone Company a commission of ten or fifteen per cent 
of the money collected for toll line ser vice, and in addit ion 
the Wisconsin Telephone Company pays to the Common
wealth Telephone Company a part of the rent of its office 
and part of the salary paid the operator in the office. You 
ask: 

" (1) Is the money received by the Commonwealth Tele
phone Company as office rent and salary paid the operator 
a part of the gross receipts of the Commonwealth Telephone 
Company, on which it should pay a license fee under our 
state statute?" 

My answer is yes. 
The license fee is provided for by sec. 76.38, subsec. (1), 

Stats., which pr ovides that the person, company, etc. own
ing and operating or operat ing any telephone line in this 
state shall furnish a true statement of the gross receipts 
from the oper ation of the business dur ing the preceding cal
endar year. I t then fur ther provides that t he statement 
shall show separ ately the amount of gross receipts from 
the toll line service and from the ser vice of the exchange 
pr opert ies of the company. 

Subsec. (2) then pr ovides that the company shall pay 
an annual license fee to be computed upon the total gross 
receipts as therein required to be shown in such statement. 
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I thir k your question is to be answered by determining 
what is the exchange property of t he company and what 
is recei ved from t} ~ ser vice of t hat exchange property, 
because subsec. (2 ' says t hat such company shall pay an 
annual .icense fee LO be computed upon the total gross r e
ceipts is therein r equired to be shown in said statement, 
so that whatever was a part of the business of the company 
and en1 er ed into the operation of the exchange property 
was a p 1rt of its business as a t elephone company and should 
be included in t he statement on which t he annual license 
fee sho· 1ld be computed. 

You ;hen ask : 

" (2) If it is a par t of its gross r eceipts should it be 
entered in the annual report to the state treasurer under 
toll Jin,: ser vice or exchange ser vice receipts ?" 

I thi11k that would depend upon the character of the serv
ice in each case. My idea would be that t hey would be pro
perly reported as exchange ser vice r eceipts except wher e 
it was clearly and strict ly toll line service. I do not see 
that the question of which way it is r eported is very ma
ter ial J ,eca use the license fee is to be computed upon the 
total g. ·oss r eceipts from both sources. 

You then ask : 

"(3) If this money is paid by t he Wisconsin Telephone 
Compa ny out of its gross r eceipts, on which it pays a li
cense foe to t he state, is it a double taxation prohibited by 
the sta tutes to ask the Commonwealth Telephone Company 
to incli 1de it in its gross receipts?" 

My mswer is no. The same money may constit ute or 
measu1 e a par t of the income of several or many per sons or 
compan ies during the tax year and it can be legally taxed 
a s a p, Lrt of the income of each of the persons so ear ning 
and r e !eiving it during such year . 
TLM 



OPINIONS OF THE ATTORNEY GENERAL 351 

Banks and Banking-Claims-Funds of United State::; 
deposited in private account may have priority if check 
has been given to postmaster for amount prior to insolvency 
of bank. 

C. F. SCHWENKER, Comniissioner, 
Banking Department. 

May 17, 1927. 

You submit the following statement of fact for an opin
ion: 

"Clara Bruckner of Lemington, Wisconsin had an ac
count with the Rusk County Bank of Ladysmith, Wiscon
sin, now in liquidation, in her own name. On January 3rd 
she issued a check for $52.19 payable to the postmaster at 
Milwaukee, Wisconsin, which check was not presented 
for payment to the payee bank before it was taken over 
by this department. The post office inspector and the de
positor, Clara Bruckner, wish to file a claim for the amount 
of Clara Bruckner's account claiming it to be preferred 
because said check indicates that the funds were postoffice 
funds. It is admitted that Clara Bruckner had her own 
f unds in t his account." 

You also submit the following question: 
Can this department accept as funds of the United States 

payable to the postmaster at Milwaukee for which the 
postmistress r eceived credit on t he books in Milwaukee or 
shall the entire deposits be classed as an ordinary claim ? 

I assume, although you do not specifically say so, that 
the funds in Clar a Bruckner's account for which the check 
was drawn were moneys belonging to the United States 
government; that Clara Bruckner had deposited it with 
her private account. Assuming that t hat is t he case, then 
I believe the claim will have priority, for it is the rule that 
equitable debts, as well as t hose of a legal nature due t he 
United States, are entitled to priority. See 16 Am. & Eng. 
Encyc. Law, 2d ed., p. 694, Note 2 and cases cited; Howe v. 
Sheppard, 2 Sumn. (U. S.) 133, 135, 12 F ed. Case No. 
6772. 
JEM 
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Into:1. icating Liquors-Under sec. 165.01, subsec. (25), 
Stats., , vitness may be compelled to testify in case although 
testimo ny tends to incriminate him. 

PAUL I:. C ONLEY, 
Di 1trict Attorney, 

Darlington, Wisconsin. 

May 18, 1927. 

In ye ur communication of May 5 you stat e that one Black 
was ar ~ested on a charge of having violated the state pro
hibitim t law, after evidence had been obtained under a 
sear ch warr ant for Black's garage, that Black came up for 
arraigr ment and at that time made the statement t o the 
magist ·ate that White was a partner of his in said garage 
and co. nplained because White had not also been arrested; 
that th is was t he first knowledge that any official had as to 
White'11 having any interest in such garage; that a com
plaint md warrant were then issued for White and he was 
duly a Tested thereunder ; that each defendant asked for 
a sepa:;ate preliminary hearing; that Black was given his 
prelim nary hearing first and bound over to county court; 
that tlle state having no other proof of White's interest 
in the 5arage, subpoenaed Black as the first witness for the 
state in White's preliminary hearing; that the same at
torney r epresented both defendants and upon Blacks' be
ing ca led as a witness for the state in White's case, said 
attorMy immediately objected to Black 's giving any testi
mony 1m the ground that it would tend to incriminate him
self; t hat t he question asked Black by the district attorney 
was c~ refully framed so as not to in any way incriminate 
Black, and was : 

"Stf te whether or not Mr. White, t he defendant in this 
case, has any interest in the garage operated by you in · 
the village of Argyle, Lafayette county, Wisconsin." 

You inquire whether the just ice properly sust ained the 
object on of the defense to Black's answering this question. 
You s·:ate that the whole case against White depends upon 
proof t hat he has an interest in this garage and the only 
possib le way known to t he state to prove this is by the tes
timon:r of Black. 

Sec. 165.01, subsec. (25), Stats., reads thus: 
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"No person shall be excused, on the ground that it may 
tend to incriminate him or subject him to a penalty or for
feit ure, from attending and testifying, or producing books, 
papers, documents, and other evidence in obedience to a 
subpoena of any court in any proceeding growing out of 
any alleged violation of this chapter; but no natural person 
shall be prosecuted or subjected to any penalty or forfei
ture on account of any transaction, matter, or thing as to 
which, in obedience to a subpoena and under oath, he may 
so testify or produce evidence. No person shall be exempt 
from prosecution and punishment for perjury committed 
in so testifying." 

Under this provision it is apparent that he can be com
pelled to testify. See also XI Op. Atty. Gen. 114 and X Op. 
Atty. Gen. 1111. You will note that the above statute is 
quite broad and that it may be advisable to convict Mr. 
Black before you ask him to testify in the White case, as 
then his prosecution will be over with and he can be made 
to testify, and it will not interfere with t he prosecution 
brought against him. 
JEM 

Bonds-Municipal Corporations-Proceedings by city 
council to construct or repair sewerage system and also 
sewage disposal plant and to issue municipal bonds there
for should be had under separate proceedings for construc
t ion of system and for disposal plant, so that question of 
bond issue for sewage disposal plant can be submitted to 
electors before its issue. 

Sewage disposal bonds do not come within meaning of 
"sewage" as used in sec. 67.05, subsec. (5), par. (b), Stats. 

ALVIN G . BRENDEMUEHL, 

City Attorney, 
Oconomowoc, Wisconsin. 

May 19, 1927. 

You say the city of Oconomowoc is about to issue bonds 
for the repair and construction of n. sewage disposal plant 
and you ask whether the use of the word "sewerage" in 
sec. 67.05, subsec. (5), par. (b) , Stats., requires that such 
bonds be first approved by popular election or not. 

23 
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This of ice cannot advise you officially on such matters 
but in vif w of the fact lhat you say you intend to submit 
the proce;!dings to this department for approval under the 
provision:i of the stat utes, and the desi rability of having 
the bond proceedings in proper form so that this office can 
approve t he same, I w ill advise. 

I do not think the word "sewerage" as used in sec. 67.05 
(5) (b) would include a sewage disposal plant within the 
meaning of that statute which permits the issue of bonds 
for the 1 •urposes specified without the submission of the 
question to the electors unless a petition is fi led as there 
provided. The word "sewerage" as there used seems quite 
clearly tc be used in its common use to describe the sewer
age system of the city as di stinguished from a sewage dis
posal plant. You will notice sec. 62.18, subsec. (1), em
powers c ties to construct systems of sewerage and it then 
says "inc luding a sewage disposal plant," which the legis
lature se ~ms to have considered it necessary to specifically 
and separately authorize. As t he plant is not a necessary 
part of t ,e sewerage system, I t hink it would be held to not 
be included in the "system of sewerage," so I think it would 
have to he constructed separately and under separate pro
ceedings and the bond issue would have to be submitted to 
and appl'oved by t he electors, in order to be approved by 
this offic ! . 

TLM 

Real n sta.te-Real estate brokers board must, upon find
ing applicant trustworthy and competent within meaning 
of statutes, grant him license ; cannot deny it solely on 
ground hat applicant wi ll not engage in broker s' business 
exclusiv1!ly. 

May 19, 1927. 
REAL E :iTATE BROKERS BOARD. 

You ask whether t he board, after finding t hat an ap
plicant s trustworthy and competent within the statutory 
meaning, may deny the application for a license solely 
upon U e ground that t he applicant will not assure the 
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board that he will devote his entire time to t ransacting the 
business of a r eal estate broker. 

The board shall issue a license when it finds applicant 
trustworthy and competent within the meanings enumerated 
in the statutes. It has no j urisdiction to r equire that the 
applicant engage in the real estate brokers' business ex
clusively. Fear is expressed that plumber s and shoe
makers may obtain licenses just because they wish them, 
yet if t hey present and assure the board that they possess 
the quali fications, it is up to the board to grant them a li
cense. 

In instances such as this where the board hesitates to 
honor the request for the license, it should make certain 
that the applicant possesses t he requisites, to wit, t rust
worthiness and competency. 

You are therefore advised that after t he board has found 
that an applicant is trustworthy and competent within the 
terms of the statutes, the board must grant him a license 
and cannot deny it solely upon the ground that the appli
cant will not assure the board that he w ill engage in the 
brokers' business exclusively. 
MJD 

Banks and Banking--Partner ship claim may be set off 
against note of one of partners held by insolvent bank. 

C. F. SCHWENKER, Commissioner, 
Banking Department. 

May 19, 1927. 

You inquire whether an assignment of an account of a 
partnership executed after banking hours on January 4, 
where the bank did not open for business on January 5, can 
be considered to be sufficiently valid to be used as a set-off 
against the individual notes of t he members of the partner
ship. You give the circumstances as follows: 

A par tnership consisting of A and B made an assignment 
under the circumstances r elated above to A and he claims 
t he amount as a set-off against his note signed individually 
by A. 
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"The r ig11ts of the parties become fixed at the moment and 
by the act of insolvency, so that the insolvency will not be 
a ground for allowing a set-off where the claim was brought 
after the i ,solvency for the purpose of being set off." 25 
Am. & En{. Ency. of Law, (2d ed.) 545; Union National 
Bank v . Hwks, 67 Wis. 189; Jones et al. v. Piening, 85 Wis. 
264. 

Assumir g that the bank was insolvent at the time when 
t he assign-nents were made, a claim sold thereafter or as
signed the t·eafter cannot be used as a set-off. 

In the case submitted by you, however, there is another 
element involved under which a set-off may be permitted. 
It is well recognized that in equity set-offs are permitted 
whenever justice requires it, even in a case not coming 
within the statutes of set-offs, and under t his principle it 
has been held by our supreme court that a judgment against 
an -insolvent firm or partnership is a good equitable set-off 
to a debt lue one of the partners from the judgment cred
itor or his assignee. See Seligmann v. Heller B1·others' 
C. Co., 69 Wis. 410. Piotrowski v . Czerwinski, 138 Wis. 
396. 

Under 1 hese authorities the set-off by one of the partners 
of a parbership claim against his individual note is per
missible i ri equity, even though no assignment of the part
nership claim is made to him. 

I belie, e this answers your question fully. 
JEM 

Public Health--Ba,sic Science Law-Under ch. 79, Laws 
1927, api: licants who desire to take examination must fur
nish evid ence that they have completed interneship of 
twelve m:mths in hospital. 

BOARD O:E MEDICAL EXAMINERS, 
Office of the Secreta1·y, 

La Crosse, Wisconsin. 

May 23, 1927. 

In you t· letter of May 12 you inquire whether under ch. 
79, Laws 1927, applicants who desire to take your r egular 
June ex~ mination will be r equired to furnish a diploma 
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from a medical school and also furnish evidence that they 
have completed interneship of twelve months in a reputable 
hospital. 

Ch. 79, Laws 1927 amends sec. 147.15, Stats., to r ead in 
part as follows : 

"Application may be made at t he t ime and place desig
nated by t he boar d or at a regular meeting. Applicants 
for license to practice medicine and surgery or osteopathy 
and surgery shall present satisfactory evidence of good 
moral and professional char acter, and of having completed 
a pr eliminary education equivalent to graduation from an 
accredited high school of this state, and also a diploma 
from a r eputable professional college. Applicants for li
cense to practice medicine and surgery, shall pr esent also 
satisfactory evidence of having completed a two years' col
lege course in physics, chemistry, biology and either Ger
man or F rench, the equivalent of a two years' premedical 
course at t he University of Wisconsin, and if t he pr ofes
sional college from which a diploma is pr esented, does not 
r equire for graduation a hospital interneship of at least 
twelve months in addit ion to a four years' course, a certifi
cate of completion of such interneship in a reputable hos
pital." 

The statute as amended is quite clear and unambiguous. 
It pr ovides that the applicant shall furnish a diploma from 
a r eputable professional college. It also provides that ap
plicants shall present satisfactory evidence of having com
pleted a two year s' college course in cer tain specified sub
jects, and further provides that if the professional college 
from which the diploma is presented does not require for 
gr aduation an interneship of at least twelve months in ad
dition to a four-year course, a certificate of completion of 
such interneship must be fur nished. It is clear t hat the 
applicant is r equired to have completed an interneship of 
twelve months. 

Your question is therefore answered in the affirmative. 
SOA 
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Cons ~itutiorzal Law - Military Service - Soldiers' R e
habilitation-Substit ute Amendment No. 1, S., to Bill No. 
432, S., amending sec. 45.27, subsec. (7), Stats., by adding 
after ".fuly 1, 1927," words "except to such eligible per sons 
who have filed their applications with the adjutant general 
prior to this date," will be constitutional if adopted . 

R ALPH M. l MMELL, 
A cijutant Geneml. 

lVIay 23, 1927. 

I ha·1e been handed your request as to the constitution
alit y oj Substit ute Amendment No. 1, S., to Bill No. 432, S., 
with a r equest for an opinion as to the constit utionality of 
t he bill . 

The bill amends sec. 45.27, subsec. (7), adding after the 
pr ovisions in that law that the "benefits pr ovided by chapter 
667, la ,vs of 1919, shall not be available after July 1, 1927" 
the fo:lowing amendment: "except to such eligible per
sons who have filed t heir a pplications with t he adj utant 
general prior to this date." 

You ar e advised that I see no constitutional objection to 
that ainendment. As I understand it, it simply extends the 
provis· ons of the law to persons who have filed their ap
plicati,ms with the adjutant general prior to this date. I 
call your attention to the fact that there may be some am
bigui~ ' or uncertainty in t he amendm.ent because of t he use 
of the wor ds "prior to t h! date." The amendment follows 
the words "shall not be av ... ·.,ble after J uly 1, 1927," and 
t he ac1, pr ovides that it shall ta,, effect J uly 1, 1927. Some 
question migh t arise as to whether the wor ds "prior to this 
date" might mean prior to the date when this bill was 
passed or prior to July 1, 1927, and it might be well to make 
t hat specific by changing the word "this" to "that." 
TLM 
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Bridges and Highways-Funds provided by county board 
through bond issue for construction of bridge at designat
ed site may be used for construction of bridge at new site 
determined upon by highway commission. 

FRANK B. Moss, 
District Attorney, 

Baraboo, Wisconsin. 

May 23, 1927. 

The material facts presented in your letter of May 4 are 
as follows: 

Some time ago a petition was filed with the highway com
mission for the construction of a bridge across t he Baraboo 
River in the city of Baraboo. The highway commission lo
cated such bridge on Oak Street in t he city. The county 
provided its share of the cost of the construction of the 
said bridge. Subsequently the highway commission locat
ed the bridge at Broadway Street. You inquire whether 
the funds which were specifically appropriated by the coun
ty board for the construction of a bridge on Oak Street can 
be applied and used on a changed location, namely, Broad
way Street. 

Subsec. (2), sec. 87.04, Stats., confers on t he highway 
commission the power to locate the place at which a bridge 
shall be constructed or reconstructed. 

Subsec. (4), sec. 87.04 provides : * * * "Upon r eceipt 
of the certification by the state highway commission of the 
amount necessary to be provided by any county as its share 
of the cost of any construction or reconstruction," pursuant 
to sec. 87.04, "the county clerk shall present t he same to 
the county board at its next annual or special meeting and 
it shall then be the du ty of the said county board to provide 
the amount to be paid by the county." 

The statute thus gives to the highway commission the 
power to determine the locat ion of the bridge. After the 
bridge has been located the county board must provide its 
share of the cost of such construction. XI Op. Atty. Gen. 
841. 

It has been held that t he highway commission had the 
power to change the location of t he bridge from Oak Street 
to Broadway Street. Opinion to Wisconsin highway com
mission May 2, 1927 (XVI Op. Atty. Gen. 315). There is 
no reason why the funds provided for the Oak Street bridge 
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cannot )e used for the construction of a bridge on Broadway 
Street. The two 9rincipal requirements of the statute 
are that the highway commission locate the bridge, and 
that th ~ county provide the necessary funds for ' the con
structic n of the said bridge. The mere fact that the bonds 
were issued for the construction of a bridge on Oak Street 
does net prevent the county from using the funds provided 
through the sale of such bonds for t he constrnction of a 
bridge on Broadway Street. 

It m tght be well for the county board to act upon this 
matter at a special meeting as you suggest in your letter. 
Howev ?r, such action is not necessary as heretofore point
ed out. 
SOA 

Bool·s and Banking-Constitutional Law - Taxation -
Bank ~tock laws of 1923 are constitutional and conform to 
requirements of sec. 5219 R. S. U. S., and valid assessment 
thereu·1der may be made if all moneyed capital of corpora
tions, lSsociations, partnerships and individuals employed 

· in subf tantial competition with business of banking in state 
is assessed and taxed, as provided by said laws, on same 
basis that capital stock of banks is assessed and taxed. 

If, l y reason of failure of taxing officers to assess com
petitive moneyed capital as provided by said laws, taxes on 
stock of any bank in any of three prior years are invalid, 
such c,>mpetitive moneyed capital may be assessed and such 
bank i:tock reassessed as omitted property under provisions 
of sec~. 70.44 and 70.48, Wis. Stats. 

Ammdments to administrative provisions of statutes in
volved suggested. 

Taxation of income instead of ad valorem tax on capital 
stock >f banks proposed by Bill No. 44, A., presents valid 
metho i of taxing banks. 

Pro !eeds of such income tax may be disfributed on dif
ferent basis from other income taxes if legislature so pro
vides. 

May 24, 1927. 
ASSEMBLY, 

Wisconsin Legislature. 
By Resolution No. 78, A., after referring to the recent 

decision of the United States supreme court in what is 
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known as the Hartfo1·d Bank case, the attorney general was 
requested to give an opinion on several questions relating 
to the taxation of banks or bank stocks. I have given these 
questions very careful consideration, and have arrived at 
the conclusions and advise the assembly of my opinion as 
indicated immediately following the statement of each of 
them quoted from the resolution. These questions, with the 
answers which in my opinion should be given to them, are 
as follows: 

(Q.) "l. Whether the present bank tax law is unconsti
t ut ional." 

(A.) No. 

(Q.) "2. Whether a legally valid assessment upon banks 
can be made this year under the terms of this law, provided 
that all businesses which the decision in the Hartford bank 
case indicates are in competition with banks are assessed 
and taxed on the same basis as banks." 

(A.) Yes. 

(Q.) "3. What will be the effect upon assessments this 
year and thereafter, if it is held that the assessments made 
in 1923, 1924, 1925 and 1926, were invalid because all busi
nesses competing with banks were not assessed and taxed 
upon the same basis in these years." 

(A.) No necessary effect. Each assessment will rest up
on its own bottom. 

(Q.) "4. What, if anything, can be done to cure any il
legality in the assessments of banks in these years?" 

(A.) An assessment of the value of all moneyed capital 
of corporations, associations, partnerships and individuals, 
found to be employed in competit ion with the business of 
national banks in this state, on the same basis that bank 
stock is assessed, together with a r eassessment of the bank 
stock, for each of the three years immediately preceding 
the current assessment, could be made under the provisions 
of secs, 70.44 and 70.48, Stats. 

(Q.) "5. Whether the present bank tax law can be 
amended to make this law comply with section 5219 of the 
Revised Statutes of the United States, if now unconstitu
t ional." 
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(A.) It does comply with said section, and does not r e
quire amendment, except, possibly, as to details of adminis
t rative provisions. 

(Q.) "6. Whether Bill No. 44, A., presents a valid meth
od of t~ .xing banks." 

(A.) Yes. 

(Q.) "7. Whether t he proceeds of an income tax on 
banks can be distributed on a different basis from other in
come sources." 

(A.) Yes. 

Hertford Bank case decides only the specific case 

As a preface to the discussion, I think it should be said 
that tt e Hartford Bank case decides only the H artford 
Bank case on the specific record that wa~ before the court, 
and th 1t it does not follow that another case involv{ng the 
tax on bank stock under the same Wisconsin laws would be 
decided the same way. By that statement I mean that on 
a different record, and such a record as might have been 
made in the H artford case, involving a tax under the Wis
consin statutes of 1921 the tax would have been sustained 
by t he supreme court of the Un ited States upon the same 
grournl that it sustained the tax in the K entuc!C'IJ case, de
cided at the same t im1e t hat the H artf01·d case was decided. 

Nei1 her in the Wisconsin case nor in the Minnesota case 
nor in the Kentucky case was any new rule of law laid down, 
nor was there any new interpretation of sec. 5219 R. S. U. 
S., which permits, within certain limitations, the taxation 
by the states of t he shares of stock of national banking as
sociations; promulgated. 

It was admitted in each of the cases (First National 
Bank of Hartford v. City of Hartford, State of Minnesota 
v. F i1 st National Bank of St. Paul, and Georgetown Na
tional Bank, of Georgetown, Ky., v . McFarland) that the 
laws cf the thr ee states, providing for the ad valorem taxa
tion of bank stock and the taxation or exemption from ad 
valon m taxation of moneys, rights and credits, on t heir 
face constituted a discrimination in favor of moneyed capi
tal ge 1erally as against the capital of banks; but it was con
tende1 I that on the fundamental question of fact involved 



OPINIONS OF THE ATTORNEY GENERAL 363 

under the provisions of sec. 5219 R ." S. U. S., as construed 
by the federal supreme court, such favored capital had not 
been proven to be in competition with the business of na
tional banks. The Wisconsin supreme court in reversing 
the trial court sustained that contention in the Hartford 
case, but the United States supreme court held that there 
was evidence of such competition in the record and that 
such evidence was uncontradictecl. On the other hand, the 
same court at the same ti~ held that in the J{entucky case 
the evidence was conflicting, and that the court would not 
disturb a finding by the court of appeals of Kentucky re
versing the trial court and holding the evidence insufficient 
to establish competition, and affirmed the judgment of the 
J{entuclcy court of last resort sustaining the tax. 

In my judgment, the Kentucky bank made out a much 
• stronger case in showing competition with the banking bus

iness by the favored moneyed capital in the state t han did 
the Wisconsin bank in the Hartford case; but whereas in 
the Hartford case no witness was called or sworn by the 
defense to contradict the testimony of the witnesses for the 
bank, in the J{entuclcy, one witness (the county clerk who 
was a former banker) testified on behalf of the county and 
state that the alleged competitive moneyed capital, which 
was not taxed as bank capital was tqxed, was not in compe
tition with the business of banking. 

So we have two cases in the supreme court of the United 
States which are substantially alike as to the law and the 
facts, even as to the proof of the fact of the competitive 
character of the tax-favored moneyed capital, except that 
in the one case there was held to be no conflict in the evi
dence establishing competition while in the other the evi
aence was held to be conflicting, resulting in the judgment 
sustaining the tax being set aside in the one and upheld in 
the other. 

In the Hartfo1·d case testimony and evidence on the fun
damental question of fact as to the competitive character or 
lack of it of the moneyed capital exempt from the ad valo
rem tax contradictory of the evidence produced by the bank, 
I am convinced, could have been adduced; and if such evi
dence had been put into the record, the decision of the Wis
consin supreme court sustaining the tax on the ground on 
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which if was sustained would have been upheld by the Unit
ed Stat,es supreme court for the same reason that it sus
tained the Kentucky tax. 

It is liut fair to the attorney general's department to state 
that th11 Hartford case had been tried and decided in the 
circuit ;ourt and an appeal had been taken to the supreme 
court o.: Wisconsin before the attorney general's attention 
was cal ed to it, and that the department had nothing to do 
with the making up of the record on which the case was 
decided by the supreme court of Wisconsin and r eviewed 
by the nupreme court of the United States. 

Discussion of answers to questions 

(1) rhe state can constitutionally tax national banks, 
their p :operty and their shares of stock, only as congress 
consents and in conformity with the restrict ions attached 
to its c :msent, because "national banks are not merely pri
vate moneyed institutions, but agencies of the United States 
created under its laws to promote its fiscal policies." F irst 
Nationii l Bank v. Anderson, 269 U. S. 341 ; First National 
Bank v. H artford, 71 L. ed. 530. 

Prioi· to 1923 only one method of taxing nat ional banks 
was pnmitted by congress, namely, the taxation of its 
shares of stock to its stockholders, under the restriction 
that "the taxation shall not be at a greater rate than is as
sessed upon other moneyed capital in the hands of individ
ual cit .zens." The words "other moneyed capital" mean, 
as interpreted by the United States supr eme court and as 
now written into the consent statute, sec. 5219 R. S. U. S., 
only such moneyed capital as is employed in such a manner 
as to bring it into substantial competition with the business 
of nati :mal banks. 

In 1 )23 congress amended said sec. 5219 so as to extend 
its con sent to the taxation of national banks in any one of 
three ways : 

(1) A tax to the individual stockholder on the shares, as 
theretc,fore permitted ; or 

(2) A tax to the bank on the income of the bank's busi
ness; c,r 

(3) A tax to the shareholder on the income from his 
shares (bank dividends). 
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After the congressional amendment, the legislat ure of 
Wisconsin by express act (ch. 391) adhered to the first 
method, and amended the provisions of the taxing laws to 
conform to the amended language of said sec. 5219 with 
reference to the restriction above referred t o, which the 
United States supreme court has said "did no more than to 
put into express words that which according to r epeated 
decisions of this court was implied before," and expressly 
provided that all moneyed capital employed by corporations, 
associations, partnerships or individuals in competition 
with the business of national banks shall be taxed on the 
same basis in the same way and at the same r ate as the 
shares of bank stock are taxed. 

The present statute is therefore constitutional, as far as 
the taxation of bank stock is concerned. 

(2) The present law, of course, is required to be so ad
ministered that no substantial amount of moneyed capital 
which is in actual and substantial competit ion with the bus
iness of national banks escapes taxation or is taxed on any 
other basis than that on which bank stock is taxed. I am 
convinced that the law can be so administered. 

In connection with questions (1) and (2), it may be sai<l 
that the underlying thought and intent of the legislature 
of 1923 in adhering to the ad valorem taxation of bank 
stock, after congress had granted permission to the states 
to adopt at their discretion either one of two methods of 
income taxation of banks or bank stocks in lieu of the old 
method, seems to be that the first method is the fairest 
form of taxation of banks when considered with r ef erence 
to and in order to avoid discrimination against the legiti
mate businesses of citizens of the state outside of t )1e field 
of banking. 

The merchant, the manufacturer and the farmer (to 
mention only three classes of such other businesses) oper
ate on invested moneyed capital just as much as banks so 
operate; but their investments (leaving out any invest
ments in real estate because banks are required to pay taxes 
on real estate the same a1i other owners thereof) are not in 
money, rights, credits and other intangibles, as are those of 
the banks, but consist of money invested in tangible prop
erty-in the stock of merchandise and :fixtures and other 
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personal p1 operty necessary to the conduct of the business 
of the me1 chant, in the r aw material and manufactured 
stock and personal property and equipment necessary to the 
carrying 01 1 of the business of the manufacturer, and in the 
grown and harvested crops and the live stock, tools, machin
ery and ol her personal property necessary to the trans
action of the business of the farmer. The merchant, the 
manufactu ·er and the farmer are required to pay a per
sonal p1·op< rty tax on the assessed valuation of their capital 
invested in such tangible property with which they conduct 
their businesses, and also to pay an income tax on the net 
income the y derive from the operation of their businesses. 
A bank's 1:apital is invested in money, securities, rights, 
cr edits and other intangible property chiefly, and in fi.i...-tures 
and equipment with which it conducts its business, and 
while it is taxed upon the value of that invested capital un
der the pn sent law, the same as the invested capital of the 
merchant, ,he manufacturer and the farmer is taxed, never
theless, it has not been subject to an income tax and cannot 
be subject<•d to an income tax on its income derived from 
the transa<'tion of its business because under the old law of 
the United States its income could not be taxed at all and 
under the Hew law its income cannot be taxed if its invested 
capital is taxed on an ad valorem basis. So, under the 
present la\l, the banks have the best of it, as compared with 
other busi 1esses employing invested capital, because they 
do not pay an income tax, and there therefore is a discrim
ination agidnst the merchant, the manufacturer, the farmer 
and numerous other businesses in the state, in favor of the 
banks; anc if the legislature had abandoned the ad valorem 
basis of ta1eation of banks in 1923 and substituted therefor 
an income tax, it is plain that there would have been a very 
much greater discrimination in favor of the banks and 
against a ·,ast amount of other businesses of the state em
ploying in-rested capital. 

If all bi;sinesses, whether conducted by corporations, as
sociations, partnerships or individuals, outside of the bank
ing busine is proper, engaged in the employment of moneyed 
capital in·,ested in money, securities, rights, credits and 
other inta·1gibles in substantial comJ)etition with the busi
ness of banking are put upon the tax rolls and assessed on 
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the value of their invested capital on the same basis that 
shares of stock of banks are assessed, as can be done under 
the present law, in my judgment, there will be equality all 
around, except that because of the provisions of sec. 5219 
R. S. U. S. ther e will remain the discrimination in favor of 
banks arising from the fact that no tax can be assessed on 
account of income derived from the business of the nation
al banks, or of t he state banks as a matter of pr actical state 
policy. 

Parenthetically, I venture to say that as a matter of fact 
the banks of Wisconsin would not want the moneyed capital 
of t hose corporations, associations, partnerships and indi
viduals which it was claimed in the H artford case was in 
competition with the business of banking (and which the 
supreme court held was shown to be in such competition 
under the uncontradicted testimony produced by the 
bank) taxed in the same way that the bank stock is taxed, 
because such corporations and other investors so claimed 
to be in competition are in many instances subsidiaries qf 
the banks, their stock and invested moneyed capital being 
owned and controlled by the same persons who own 
and control t he stock of the banks, and because 
as a matter of fact, most, if not substant ially all 
of them are not in competition, but are feeders 
of t he banks. I apprehend that the banks of Wisconsin 
would follow the r ecent action of the banks of Minne
sota in t rying to avoid such taxation of the alleged 
competing capital, which stalked big ther e because of pro
posed legislation amending the bank taxing laws following 
the decision of the Minnesota bank stock case at the same 
time the Wisconsin case was decided. This situation in 
Minnesota is summed up by t he attorney genei·al of that 
state in a petition for r ehearing filed in the United States 
supreme court as follows: 

"Beyond doubt the underlying object and purpose of Sec. 
5219 was to prevent discrimination against and injury to 
national banks. If in the operation of the money and cred
its tax law of the mortgage r egistry tax law, Minnesota na
t ional banks have been subjected to discrimination 01· 
threatened with injury, the banks and their shareholders 
must have been conscious of it . If they are not aware of 
it, t hen the discrimination may not be said in any real 
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or practicid sense to be substantial. Of weight here is 
a fact of 1:ommon knowledge in Minnesota that in 1925 
ther e was .mdcr consideration in the State Legislatur e, a 
bill to incr ease the tax rate on money and credits from three 
to four mills, and it was stated in the newspapers t hat 
delegations representing the banking organizations of the 
state opposed the increase on the ground that it would tend 
to inj ure the banks by causing the withdrawal of deposits 
and might drive capital from the state. But more con
vincing an ·l far more weighty is the fact that national 
banks thro 1ghout the state have continued to pay taxes as
sessed against them on the same basis as that involved in 
this pr oceeding. The respondent here, one other St. Paul 
bank, and as far as we can learn, four small banks, -two 
of which "'er e about to liquidate, elsewhere in the state re
sisted paynent. The Supreme Court of Minnesota upheld 
the bank's contention, fi ling its decision in 1925. Yet the 
banks, exci~pt as stated, continued to pay. , ~lhen the de
cision of this court in this case was announced, the Minne
sota Jegis!Lture ,v;as in session and it began consideration 
of t he measur es to be taken to bring the laws of the state 
into confol'mity with Sec. 52Hl as here interpreted. The 
officer s of the national banks (other than the respondent ) 
over the st ate, hurriedly met and petitioned the legislature 
to withhold action until its next session, pledging that 
during the intervening two years taxes assessed as hereto
for e would be paid without protest. And the banks in the 
short time they had for action, in number approximately 
90 per cen t of all in the state, have promised to pay such 
t axes and have given assurance that stockholders' meetings 
will be called promptly to ratify these pledges of t heir 
officers. We believe that these banks have so paid their 
taxes and have so pledged continued payment during the 
next two vear s because they think that the money and 
cr edits ta)! law and the mortage registry tax Jaw are not 
harmful 01· hostile to national banks. and that, on the con
tr ary, t hefe tax laws and those taxing shares of national 
banks corn1t itute a practical, fair and workable system of 

. taxing mo 1eyed capital and shares and that any change in 
t he existing system will operate to the disadvantage of t he 
banks." 

And thil in the face of the fact that the l\Iinnesota system 
of taxatio 1, by the letter of its provisions and in its ad
ministratiim, is much more discriminatory in favor of mon
eyed capitii,l not employed in the banking business proper 
than the Wisconsin system on its face was prior to t he 
amendmer t of 1923. 
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(3 ) Extended discussion of t he answer I have given to 
the third question is thought to be unnecessary. The valid
ity of an assessment against the stock of any bank in 
any one of the four years named depends upon the facts 
surr ounding the particular assessment ; and even though it 
should be held as to any such assessment that it is void be
cause in violation of the feder al law arising from the ex
emption from taxation of compet itive moneyed· capital, yet 
it is clear , I think, t hat such holding would not necessarily 
affect the validity of any other assessment for any of those 
years or of any assessment made in subsequent years wher e 
no such violation is shown. 

( 4) If, by r eason of t he failure of t he taxing officials to 
properly administer t he law as enacted in 1923, which r e
quir es the assessment of competitive moneyed capital on t he 
same basis that bank capital is assessed, any assessment of 
bank stock is held to be invalid, I am of the opinion that a 
valid reassessment of bank stock coupled with an assessment 
of such competitive moneyed capital on the same basis 
for the three year s immediately preceding any current as
sessment as property omitted in t hose years can be made un
der the provisions and the procedure provided by the stat
utes r elating to t he assessment of omitted property .(secs. 
70.44 and 70.48), and t hat to that extent and in t hat way 
the illegality of any assessment within t he said three year 
period can be cured. 

(5) In connection with t he answer to the fift h question, 
I may suggest t hat it might be well to make the administra
tive pr ovisions of the present law more definite by amend
ment to secs. 70.31 and 70.404, although I am of t he 
opinion t hat there is already implied in the law what might 
be posit ively expressed by an amendment in some such form 
as t he fo llowing, t he underscored words indicating the 
suggested type of amendment : 

Section 70.31 (1 ) The president, cashier or other .officer 
in char ge of any bank, and the president, treasurer, secre
tary or other authorized officer in cha1·ge of any corporation 
and the authorized officer or agent or mernber in charge of 
any association and the authorized me"rnber or agent in 
charge of any partnership and every individual engaged in 
any business employing moneyed capital in competition 
with the business of national banks or of state banks, shall 

24 
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make ou and deliver to the assessor annually on or befor e 
t he fir st clay of J une a verified statement showing the num
ber and par value of the shares of stock, the names and 
r esidenc,! of each stockholder therein, and in the case of 
any such association, pa1·tnership or indi'i;id1tal, t he ci1nount 
and 1•ali e of moi/eyed capital so ill l'ested 01· employed by 
it 01· hir, in .<ntch competition and the names and residence 
of every member of such association 01· vartnership and the 
residenc , of such individual, on the pr ecedi ng first day of 
May and the amount of stock in such bank or other corpora
tion or -interest in such association or partnership 01· indi
vidual i1 •lerest owned or held by him on that day. 

(2) A 11 the shares of stock of e,·ery bank or banking as
sociatior whether organized under the authori ty of any law 
of this s.ate or any act of the congress of the United States 
shall be assessed and taxed in the assessment distr ict in 
which said bank is located for the t ransaction of business. 
and the shares of stock of any such othe1· corporation and 
the anio mt of the moneyed capital of any such association, 
partner~ hip 01· individual emvloyecl in competition w ith the 
bu.sines.< of bankin{t slu1ll be assessed ancl ta.red in the as~ 
ses~'1nent cl.istrict in which such corporation, m;sociation, 
partnen·hi?J or inclividual is located for the t1·ansaction of 
said buf;iness. 

Secticn 70.404 Banks, definitions. For the pur poses of 
sections 70.31, 70.37, 70.38, 70.~9, 70.40 and 70.405, the 
term "bank" or "banking association., shall include all cor
poraticms, associations, partnerships and individuals en
gaged in the banking or investment business, and employ
ing moneyed capital in competition with the business of 
nationa' banks, and all the provi.<lions of said .c;ectiom: and 
of all o :her laws relatin{I to the taxation of the shares of 
stock o/ banks are hereby rnade apJJ/icable to such other 
corpora~ions and to such associations, partnerships ancl in
clii,iclua, s; pr ovided that bonds, notes or other evidences of 
indebtedness in the hands of individual citizens not employed 
or engLged in the banking or investment business and 
r eprese:1ting merely personal investments not made in com
petition with such business, shall not be deemed moneyed 
capital 1vithin the meaning of this section , and any tax paid 
under i he provisions of said sections 70.31, 70.37, 70.38, 
70.39 and 70.40 shall be in lieu of any income tax upon in
come d1n- ived from such business. 

Perh 1ps it would be well also to amend subsec. (10) of 
sec. 70 11 relating to property exempt from taxation, so 
as to expressly write into t his general exemption statute 
what I think is already there by implication from the words 
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"not otherwise specially provided for" at the end of said 
subsection as it now r eads and from the provisions of secs. 
70.31, 70.37, 70.38, 70.39, 70.40 and 70.404, which amend
ment might take the fc1llowing suggested form: 

(10) All moneys or debts due or to become due to any 
person and all stocks and bonds ( except moneyed capital 
employecl in co1npetition with the bu~iness of banking taxed 
1mclcr the pro11isions of sections 70.81, 70.87, 70.BS, 70.89, 
70.40 and 70.404), inclucling bonds issued by any county, 
tow111, city, village, school district, or other political subdivi
sion of this state, not otherwise specially provided for. 

The form and language of the amendments as above set 
forth are intended only as suggestions. In case the legis
lature decides to adhere to the ad valorem system of bank 
taxation and to amend the administrative provisions re
ferred to, further consideration may indicate that different 
for ms and language may be advisable. 

(6) If the· legislature decides to change the policy of t he 
state relative to the taxation of the capital of banks, I be
lieve that the Bill 44, A., complies with the permissive 
provisions of sec. 5219 R. S . U. S. and presents a valid 
method of taxing banks on the basis of their income. 

(7) I know of no restrictions upon t he power of the leg
islature to distribute the reYenues derived from income 
taxes in any way it may choose, nor upon its power to 
classify the sources of the income taxed and to make a 
different distribution of the taxes derived therefrom in 
the several classes. 

In conclusion, let me say that I have endeavored in re
sponse to the comprehensive character of the questions 
asked, and in view of the apparent general misunderstand
ing of the effect of the Hartford Bank case decision, to pre
sent in addition to the categorical answers to such ques
tions a picture of the present status of the bank tax situa
tion, for such value as it may have in aiding the legislature 
in dealing with the problems. But the question of which 
of the forms of taxation of national banks (and as a p rac
t ical matter, of state banks) permitted by congress should 
be adopted as the policy of the state is solely for the legis
lature to decide. It is without the official province of the 
attorney general to advocate or oppose the adoption of any 
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one of the tlu:ec forms of taxation of banks open to the 
state, and what I have said in this opinion is not to be re
garded as contending either for or against the existing 
system or the change proposed in Bill No. 44, A. 
FEB 

Public Officers-County Highway Comniittee-District 
AttornE y- County highway comntittee may be elected from 
membel's of county board or persons not members of that 
board. 

Coun t;y highway committee may not purchase road machi
nery w thout authority of county board; board may ratify 
and au1.bor ize purchase. 

Mem :>ers of highway committee making illegal purchase 
and co11nty officers paying bills for illegal purchases may 
be held personally liable to county for money so illegally 
paid. 

Disti ict attor ney should prosecute action to recover 
money unlawfully drawn by any member of highway com
mittee when aut horized so to do by county board. 

FRANK B. KEEFE, 
Di~trict Attorney, 

Oshkosh, Wisconsin. 

May 25, 1927. 

You ask if per sons not members of the county board can 
be elec1 ed members of the county highway committee. 

That question is answer ed in the affirmative. See XIV 
Op. At'..y . Gen. 218 and XV Op. Atty. Gen. 318 and opinions 
t her e c ted : see also IV Op. Atty. Gen. 1048, giving analysis 
and re:ison t herefor. 

You then ask : Can a county highway committee pur 
chase ·~oad machinery and equipment for building roads 
withou t fi rst securing the approval of the county board. 

Thai question is answer ed in the negative by sec. 82.06, 
subsec. (1), Stats. 

You then ask : Is a purchase made by the county high
way commit t ee of road machinery without the appr oval 
or autl t0rization of t he county board legal? 
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That question involves the same answer as the last and 
is answered in the negative by sec. 82.06, subsec. (1). 

You ask what liability attaches to the county treasurer 
and disbursing officers who have issued orders in payment 
for said machinery if so purchased. 

The issuing of orders would make no liability but if the 
orders were paid, that would be a misappropriation of pub
lic money and the officials participating would be liable. 

You then ask: 
"Can the county board, by resolution, ra tify or confirm 

the purchase of road machinery by the county highway 
committee which was purchased without authorization by 
the county board ?" 

I think it could. 

You then ask: 

"Where it appears that member s of the county highway 
committee have drawn sums in excess of the compensation 
prescribed by law, what should be the attitude of the dis
trict attorney when that matter is brought to his atten
tion?" 

H e should be ready and willing to bring action to require 
its repayment if authorized and directed by the board. 
TLM 

Appropriations and E xpenditures-Public Officers-Su
perintendent of Public Pt·operty-Purchase of necessary 
permanent or other property, when properly r equisitioned, 
must be made by superintendent of public proper ty; pri
mary duty of determining what is necessary devolves in 
first instance upon state officer or head of state depart-
ment. 

JOHN CALLAHAN, 
May 26, 1927. 

Superintendent of Public Instruction . 
You state that you made a requisit ion for a brief case to 

the superintendent of public property and t hat he informed 
you t hat he made a ruling that he will permit no more 
brief cases to be bought by any department. You say that 
this is not a very important item, but that a fundamental 
quest ion is involved and for that reason you desire to know 
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how far tJ-e superintendent of public proper ty can go in 
turning do ,vn r equisitions from your department. 

You inquire whether you have the power to decide all 
questions iu r egard to what is advisable equipment or what 
are necessary supplies for your depart ment, or whet her the 
superintendent of public proper ty has that power. 

The samo principle of law was involved in a question that 
was submi1 ted to this depar tment last year, and in XV Op. 
Atty. Gen. 251, at t he bottom of page 255, this department 
said. 

"* ,. ~ The question, therefore, is squarely presented 
as to whetl1er or not t he state officer, in this case the secre
tary of st ite, or the superintendent of public property 
shall deter mine what permanent property is necessary." 

In view of the situation that the facts involve two de
partments of state, one of t he officers being a constitution
ally elected officer by the people, and in view of t he fact t hat 
notwithstanding this depar tment having rendered an opin
ion only last year, and t he question being raised again, I 
will go int ,) t he question f ully and review, at some length, 
the points made in the opinion of XV Op. Atty. Gen. 251. 

Some of the definitions to be borne in mind will be found 
in ch. 33, f tats., as follows: 

l. "The term 'office' includes both houses of the legisla
t ure and any department , board, commission or body con
nected with the state government." Sec. 33.01, subsec. 
(1), Stats. 

2. "The term 'officer' includes each requisitioning of
ficer of the legislature and t he person or per sons at the 
head of any such department, board, commission or body, 
by whatever t itle any such person or persons may be else
where designated ." Sec. 33.01, subsec. (2). 

3. "The words 'permanent property' include furniture 
and furnishings, typewri ter s, calculating, numbering and 
adding machines, apparatus, library and other books, and 
any and all property which in the opinion of t he superin
tendent will have a life of more than one year." Sec. 33.01, 
subsec. (3 ) . 

From the above it would seem the brief case to be pur
chased would be for an office as the term is used in t he stat-

• 
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That question involves the same answer as the last and 
is answered in the negative by sec. 82.06, subsec. (1). 

You ask what liability attaches to the county t reasurer 
and disbursing officers who have issued orders in payment 
for said machinery if so purchased. 

The issuing of orders would make no liability but if the 
orders were paid, that would be a misappropriation of pub
lic money and the officials participating would be liable. 

You then ask: 
"Can the county board, by resolution, ratify or confirm 

the purchase of road machinery by t he county highway 
committee which was purchased without authorization by 
the county board ?" 

I think it could. 

You t hen ask: 
"Where it appears that members of the county highway 

committee have drawn sums in excess of the compensation 
prescribed by law, what should be the attitude of the dis
trict attorney when that matt er is brought to his atten
tion?" 

He should be r eady and willing to bring action to require 
its repayment if authorized and direct ed by the board. 
TLM 

Appropriations and Expenditures-Public Officers-Su
perintendent of Public Property-Purchase of necessary 
permanent or other property, when properly r equisitioned, 
must be made by superintenden t of public property; pri
mary duty of determining what is necessary devolves in 
first instance upon state officer or head of state depart-
ment. 

May 26, 1927. 
JOHN CALLAHAN, 

Superintendent of Public Instruction. 
You state that you made a r equisition for a brief case to 

the superintendent of public property and that he informed 
you that he made a ruling that he will permit no more 
brief cases to be bought by any department . You say that 
this is not a very important item, but that a fundamental 
question is involved and for t hat reason you desire to know 
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how far the superintendent of public pr operty can go in 
turning down r equisitions from your department . 

You inquire whether you have the power to decide all 
questions in regard to what is advisable equipment or what 
are necessary supplies for your department, or whether the 
superintendent of public property has t hat power. 

The same principle of law was involved in a question that 
was submitted to this department last year, and in XV Op. 
Atty. Gen. 251, at the bottom of page 255, this department 
said. 

"* * * The question, therefore, is squarely presented 
as to whether or not the state officer, in this case the secre
tary of state, or the superintendent of public property 
shall determine what permanent property is necessary." 

In view of the situation that the facts involve two de
partments of state, one of the officers being a constitution
ally elected officer by the people, and in view of t he fact that 
notwithstanding this department having r endered an opin
ion only last year, and the question being raised again, I 
will go into t he question fully and review, at some length, 
t he points made in the opinion of XV Op. Atty. Gen. 251. 

Some of the definitions to be borne in mind will be found 
in ch. 33, Stats., as follows : 

1. "The term 'office' includes both houses of the legisla
t ure and any department, board, commission or body con
nected with the state government." Sec. 33.01, subsec. 
(1), Stats. 

2. "The term 'officer' includes each r equisit ioning of
fi cer of the legislature and the person or persons at the 
head of any such department, board, commission or body, 
by whatever title any such person or persons may be else
where designated." Sec. 33.01, subsec. (2). 

3. "The words 'permanent property' include furniture 
and furnishings, typewriters, calculating, numbering and 
adding machines, apparatus, library and other books, and 
any and all property which in the opinion of the superin
tendent will have a life of more than one year." Sec. 33.01, 
subsec. (3). 

From the above it would seem the brief case to be pur
chased would be for an office as the term is used in the stat-

• 
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utes which will be later referred to. For the purposes of 
t his opinion the brief case, it will be assumed, is "permanent 
property" as the same is defined in subsec. (3), sec. 33.01. 
In making t his latter assumption, another assumption is 
involved, namely, that the br ief case to be purchased is 
what is popularly known as a brief case-a leather, du
rable, portable case of two or more leaves for holding writ
ing materials, drawings, engr avings, etc. The New Stand
ard Dictionary does not define a brief case but the above de
scription corresponds closely enough to the New Standard's 
definition of a portfolio. If the life of such a brief case is 
more than a year, it should be permanent property. 

The powers and duties of the superintendent of public 
property are enumerated in· ch. 33, Stats. Sec. 33.03 pro
vides that the superintendent of public property is em
powered and it is his duty: 

"(5) To purchase all necessary permanent personal 
property, furniture, janitor and other ·service, telegraph 
and telephone service, postage and postal service, expr ess, 
freight and drayage service, paper, except paper required 
by law to be furni shed by the, printing board, and all other 
necessary materials, supplies and expense [of a consum
able nature], except light, heat, power ai:id water, r equired 
for state use in or about t he r epair, maintenance or oper
ation of the * * * capitol building. * * * and in or about 
the necessary preparation for occupancy of all office rooms 
wherever located to which state officers have been lawfully 
assigned as occupants, or in or about the proper mainte
nance of such rooms and supplying them with suitable fur
niture and other necessary office supplies. 

"(6) To furnish * * * the capitol, * ,:, * and ever y 
office room to which a state officer has lawfully been as
signed as occupant, with necessary pe1·manent p1'0perty, 
furniture, janitor service telegraph and telephone service, 
postage and postal service, express, freight and drayage 
service, paper, except paper required by law to be f urnished 
by the printing board, and wit h all other necessary ma
terials, supplies, and expense of a consumable nature, ex
cept light, heat, power and water, for which he shall have 
received a requisition signed by such officer or by some 
other person designated by such officer for that purpose; 
and to furnish upon like requisition to every officer or 
agent of the state all supplies, of whatever kind, which he 
is entitled by law to receive. * * *" 
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As this department said previously: 

"It will be seen by the above provisions that the legisla
tive scheme contemplates that the superintendent is to act 
as general purchasing agent for the state and that the va-
rious departments are to make requisition for such prop- "'-
erty as they may desire, but are not to contract for the pur
chase." 

This is fortified by a consideration of sec. 20.10, Stats., 
containing the appropriations to the superintendent of pub
lic property. Subsec. ( 4) of the above section provides as 
follows: 

"There is appropriated from the general fund to t he 
superintendent of public property: 

"* * * 
"(4) Annually, beginning July 1, 1923, four thousand 

dollars, for t he purchase of permanent property for the 
executive mansion, the capitol, the public grounds sur
rounding the capitol, executive r esidence and light, heat 
and power plant, and all offices outside of the capitol pro
vided by said superintendent; but no part of this appropria
tion shall be used for the purchase of permanent property 
for which a separate appropriation has been made; and 
whenever a state office or state officer shall requisition pe1·
rnanent property and direct the same to be chargecl to the 
approp1'iation for such office or officer, the supe1'intendent 
of public p1·operty shall purchase and furnish such prop
erty, and the same shall be charged as so directed. * * *" 

No appropriation is made to the state superintendent of 
public instruction for permanent property, which points 
further to the legislative scheme of concent rating the pur
chasing power in the office of t he superintendent of public 
property. Moreover, subsec. (4) , sec. 33.01 indicates that 
the legislature intended nothing in ch. 33 should be con
strued as giving the superintendent of public property 
power beyond the power to purchase; there should be no 
interference from this department with "the power of any 
state office or officer to hire employes or incur state liability 
for traveling or other incidental expense necessary for 
such office or officer to carry out t he powers, duties and 
functions imposed by law upon such office or officer." 

Subsec. ( 4), sec. 33.01 reads as follows : 

"The provisions of t his chapter do not authorize the saitl 
superintendent to interfere with arrangements made by the 
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legislature for the use of any port ion of the capitol as an 
office for any state office or officer ; nor limit t he power of 
the printing board to purchase by contract or otherwise ; 
nor limit t he power of any state office or officer to hire em
ployes or incur st ate liability for t r aveling or other inci
dental expense necessary for such office or officer to carry 
out the powers, duties and funct ions imposed by law upon 
such office or officer ." 

As above indicated, 

"The question, therefore, is squarely pr esented as to 
whether or not the state officer , * * *, or the super in
tendent of public property, shall determine what perman
ent proper ty is necessary." 

In the opinion r endered by this department last year , 
June 11, 1926, after a consideration and analysis of the leg
islative scheme of providing for thE: expendit ure of state 
funds and centering the primary r esponsibility for ex
penditures upon the state officer or head of t he department, 
this department continued on page 256: 

"* * * I believe that t he primar y right, and the p1'i
mar y duty of determining what is necessary, devolves in 
t he first instance upon the state officer or head of a state 
department. His determination as to what is necessary is 
entit led to consider able weight . In the absence of an abuse 
of discr et ion by such state officer , the superintendent of 
public proper ty is not authorized to refuse to purchase 
property which has been r equisitioned." 

It follows that t he opinion of t his depart ment, as quoted 
above, should and must necessarily, be its opinion now. 

The foregoing also assumes that the brief case is "per
manent property" as being within the contemplation of sec. 
33.01. 

Should the classification of a brief case be other than 
permanent property, it would follow that it falls within 
the p urchases of "other incidental expense necessary for 
such office or officer to carry out the powers, duties and 
functions imposed by law upon such office or officer." 

Subsec. (6) , sec. 33.03 makes it the duty of the super
intendent of public proper ty to f urnish ever y office room 
"with all other necessary mater ials, supplies and expense 
of a consumable nature, * * * for which he shall have 
received a r equisition * * *, and to fur nish upon like 
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r equisit ions to every officer or agent of the state all sup
plies, of whatever nature, which he is entitled by law to re
ceive." 

It would seem t hat if t he departmental head erred in r eq
uisit ioning a brief case as necessary material, it might 
also be alleged that he likewise erred in requisitioning con
tainer s of any kind for carrying paper s, records, drawings, 
etc. in the discharge of his duties. Wrapping paper , manila 
folder s, document j ackets, envelopes, transportable files and 
any other containers are undoubtedly necessary to reason
ably preserve and transport miscellaneous and important 
documents. If there is a difference in judgment as to what 
is necessary in a department, the doubt must be construed 
in favor of t he departmental head, especially in view of the 
legislature's enactment of subsec. ( 4), sec. 33.01, prescrib
ing that t he superintendent of public property shoµld not 
interfere with the power of a state officer to incur state 
liability in order to carry out the duties and functions im
posed by law upon such department. 

Whether permanent property or otherwise, therefore, 
the opinion of this department is r eiterated as expressed in 
XV Op. Atty. Gen. 251, giving as its conclusion "that the 
primary duty of determining what is necessary, devolves in 
the first instance upon the state officer or head of the state 
department." 

This is a fortunate time to have t his question again arise 
if the question is to continue to be a controversial one. The 
legislature is in session at this very moment and has it 
within its power to make such a change in the statutes as 
it sees fit to make clear its intention, if the continued in
ter pretation of these sections, over a period of year s, has 
not expressed t he legislative intent in accordance with the 
interpretation that t he legislature itself intended. 
JWR 



OPINIONS OF THE ATTORNEY GENERAL 379 

Criminal Law-Marriage-Divo1·ce-Divorced husband 
may be prosecuted for nonsupport of his minor children, 
alt hough judgment of divorce does not specify definite 
amount t hat he must pay toward support of said children. 

PAUL B. CONLEY, 
District Atto1·ney, 

Darlington, Wisconsin. 

May 26, 1927. 

In your letter of May 24 you state that a divorce judg
ment was obtained against a certain man which contained 
the following : 

"Nothing in t his judgment shall relieve the defendant, 
J ohn Doe, from the support of his three minor children." 

You say: 

"* * * John Doe and his wife were divorced in. 1916. 
The wife has struggled along for ten years and has support
ed the three children during t hat time out of her meagre 
earnings. The husband has been married three t imes in 
the inter val and is at the present time living with his thir d 
wife. I gave him every opportunity to do what he should 
relative to the support of t hese children since I became 
district attorney and when everything else failed, I had him 
arrested for abandonment of them. Counsel for the de
fense has raised the legal point that he is not guilty under 
the statutes, because one cannot abandon something that 
he has not had custody of." 

You inquire whether in such a case, where the j udgment 
does not fix an amount of suppor t money for the minor chil- · 
dren, the husband may be pr osecuted for abandonment un
der our statute. 

You will note that sec. 351.30, Stats., reads, so far as 
r elevant, as follows : 

"* * * Any person who shall, without lawful ex
cuse, deser t or wilfully neglect or refuse to pr ovide for the 
support and maintenance of his or her legitimate or illegiti
mate minor child or children under the age of sixteen years 
in destitute or necessitous cir cumstances, shall be guilty 
of a crime, * * * ." 

Under the facts stated, John Doe has wilfully neglected 
and r ef used to provide for the suppor t of his minor chil
dren and they are in necessitous circumstances, so he is 
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guilty of the offense. I believe you will have no t r ouble 
in convicting this man as he comes directly within the pur
view of this statute. Your question is answered in the 
affirmative. 
JEM 

Elections-Public Office1·s-Supervisors- One who is de
fa ulter in office of county t reasuTer is, under provisions of 
art . XIII, sec. 3, Wis. Const., ineligible to be elected to and 
hold office of supervisor; per son holding next highest num
ber of votes at election for such officer and also receiving 
appointment to office is entitled to office. 

HAROLD W. KRUEGER, 
District A ttorney, 

Crandon, Wisconsin. 

May 26, 1927. 

You state that the county tr easurer in your county was 
a defaulter; that judgment was obtained against him ; that 
the j udgment is still unpaid ; that he was thereafter a 
candidate for supervisor in one of the wards of the city and 
r eceived the largest number of votes and took his oath of 
office; that you then advised that he was ineligible under 
the provisions of sec. 3, art. XIII, Wis. Const. , which pro
vides that a per son being a defaulter to any county is in
eligible to hold any office of public t rust, profit or honor in 
the state, and because of such fact you advised t her e was 
a vacancy in t he office; that t he mayor appointed a succes
sor to fill such vacancy ; that the per son so appointed was a 
candidate at the election and received t he next highest num
ber of votes. You ask if you were r ight in your opinion, 
under the decision of the supreme court in State ex rel. Shea 
v . Evenson, 159 Wis. 623. 

You are advised that the result of your opinion was cor
r ect, t he person appointed being the per son r eceiving the 
next lar gest number of votes at the election, but I should 
put it upon the gr ound that he was t he person duly elected 
at the election . The per son receiving the highest number 
of votes being ineligible as a candidate, t he votes cast for 
him were of no legal effect, so that t he qualified candidate 
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r eceiving the largest number of votes at the election would 
be legally elected to the office. Laws should not be con
strued so as to make vacancies in public office, but the ques
t ion is not of importance here because the person legally 
elected under that rule was also appointed, so if he took 
the oath of office he would be the legal supervisor from the 
ward and entitled to hold the office. 

You say: 
"* •!• * Assuming that a vacancy exist s in the office 

of supervisor and that a successor to t he then incumbent of 
the office was not elected at the last spring election, does A 
[the old supervisor] hold over * * * [on account of 
the vacancy] ?" 

For the reasons above stated, I do not t hink there was 
any vacancy in the office, as an election was duly held 
and the person receiving the highest number of votes qual
ified to be a candidate was duly elected. On the other 
theory, the term of t he office of supervisor is provided in 
sec. 62.09, subsec. (5), par. (o) , Stats., as one year, so that, 
at the end of that term, if no person was legally elected 
there would be a vacancy for the purpose of being filled by 
appointment under the provisions of sec. 17 .23 although 
the previous incumbent might be a legal hold-over until a 
person was so appointed. So I think, on either theory, the 
person so legally elected and also appointed would be en
titled to the office and your conclusion is correct. 
TLM 

Constitittional Law-Home Rule-Elections-Law pro
viding for permanent r egistration of electors in all cities, 
villages and towns of 5000 or more population, as proposed 
in Bill No. 151, S., would not contravene so-called "munici
pal home rule" amendment, sec. 3, art. XI, state constitu
tion. 

May 26, 1927. 
SENATE, 

Wisconsin Le(fislatu1·e. 
By r <:solution No. 36, S., you have r equested a reconsider

ation of the opinion of this office of May 16 (not published) 
to the governor holding that if Bill No. 151, S., became a 
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law it would be uncenstitutional as violative of that part of 
sec. 3, art. XI, State constitution, commonly known as the 
home rule amendment, and have asked for a further opin
ion on the constitutionality of the provisions of the bill. 

In compliance with your request, I have given further 
consideration to the question involved and have no,v reached 
the conclusion that the bill in no way contravenes sec. 3, 
art. XI or any other provision of the constitution, and that 
its enactment is within the powers expressly given by the 
constit ution to the legislature. 

It was imperative that t he former opinion be r endered 
on the very day the request reached t his office-within the 
last day t he governor had for vetoing or approving t he bill 
-and consequeptly full investigation and consider ation of 
all constit utional provisions entering into the solution of the 
legal problem presented were impossible, and important 
and decisive factors escaped attention. 

I have no hesitancy in reversing the former ruling be
cause (to paraphrase the language of Mr. Justice Eschweil
er in the case of State ex r el. Eke1·n v . Milwaukee, 190 Wis. 
633, with refer ence to the change of opinion of the supreme 
court on the constitutional question under the home rule 
amendment there involved) the attorney general should be 
ready at all times to subor dinate any possible though un
justifiable pride of opinion to t he justifiable pride of try
ing to advise rightly. 

The bill provides for a system of permanent registration 
of electors, instead of biennial registration in all cities, vil
lages and towns of 5000 or more population, applicable to 
all elections and primaries, and otherwise changes the 
present law only by withdrawing from such municipalities 
the power to provide that r egistrat ion shall not apply to 
municipal or judicial elections. 

Par. 4, sec. 1, art. III of the constitution provides in part: 

«,:, * '-' that in incorporated cities and villages the legis
lature may provide for the r egistration of electors, and pre
scribe proper r ules and r egulations therefor." 

Sec. 3, art. XI provides in part : 
"Cities and villages or gani zed pursuant to state law are 

hereby empowered, to determine their local affairs and 
government, subj ect only to this constitution and to such 
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enactments of the legislature of statewide concern as shaJI 
with uniformity affect every city or every village. The 
method of such determination shall be prescribed by the 
legislatur e. ,:, ,:, ,:, ." 

Art. III is entitled "Siiffrage," and under its provisions 
the legislature has always taken absolute control of election 
laws and regulations, and under the power conferred by said 
sec. 3 first provided for registration of electors in 1864. It 
has regulated the minutest details for t he conduct of mu
nicipal as well as state and special as well as general elec
t ions, such as the form of oath all election officials are re
quired to take, how the baJlots are counted and the r esults 
canvassed, the form of the ballot and even the color of the 
paper that it shall be printed on; it has prescribed the form 
of r egistration cards and has directed that a voter becoming 
twenty-one years of age on election day shall have his name 
put on such registry prior to that time; it has created the 
board of election commissioners in Milwaukee and since the 
adoption of the home rule amendment has directed such 
commissioners to strike from the registry list before any 
election or pr imary those that have died or moved out of t he 
election precincts. 

The validity of the registration regulations of the first 
law was assumed in the early cases of State ex rel. Doer
flinger v . Hilmantel, 21 Wis. 566, and State ex rel. Bancroft 
v . Stumpf, 23 Wis. 630, and, with its amendments, definitely 
upheld in State ex rel. W oocl v. Balcer, 38 Wis 71, in which 
t he late Chief Justice Ryan said, page 86 : 

Registration is one of the modes of proof of the right to 
vote consistent with the right itself. "And such we under
stand to be the theory of the registry law; 'to guard against 
the abuse of the elective franchise, and to preserve the pur 
ity of elections,' ··· * *," and in the comparatively late 
case of State ex rel. O'Neill v . Trni:;k, 135 Wis. 333. 

The right secured by the home rule amendment to munici
palities to determine their local affairs and government is 
expressly made subject, first to the other provisions of t he 
constitution, and apart from art. XI there are thirteen other 
articles in the constitution, many of them with several sec
tions and subdivisions; second, to enactments of t he legis-
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lature of statewide concern which with uniformity affect all 
cities and .all villages. But the words "enactments of t he 
legislature of statewide concern as shall with uniformity 
affect every city or every village" do not mean that every 
general law on any subject of statewide concern must with 
uniformit.,, affect every city or every village, but only that 
every such law relating to the local affairs and government 
of cities or villages shall so operate. 

The subject of the suffrage and how it shall be exercised, 
although it affects t he people of municipalities as citizens 
of the state, is not one of local affairs and government with
in the meaning of the home rule provision. It is a subject as 
separate and distinct from local government and remains 
with the legislature under the provisions of art. III as was 
held by the supreme court to be true of education, which is 
t he subject of art. X, in the case of Stcite ex rel. Harbach v. 
Mayo1·, etc., 189 Wis. 84. 

The home rule amendment does not make the cit ies and 
villages sovereign political powers like the Italian cities 
of the Middle Ages. 

The purely local affairs and government of municipalities, 
within the restrictions and limitations of the constitution 
and general laws on that subject uniformly affecting all 
cities or all villages, are within the power of the electors 
thereof to determine; but the qualifications of such electors 
and the conditions precedent to the exercise of the elective 
franchise are fixed by the constitution and the acts of the 
legislat ure in conformity thereto, with which it is beyond 

. the power of any municipality to in any way interfere. To 
paraphrase again from an opinion of the supreme court (see 
p. 89 of the case last cited) :· 

If the subject of suffr age and the registration of electors 
and the prescribing of what districts of the state and what 
elections shall be subject to the registration provisions be
long to the state, acting through the legislature under the 
constitution, it belongs to it in its entirety. If the matter of 
elections and the preservation of the purity of the ballot is 
not a subject of municipal regulation, the municipality 
cannot touch it or interfere with it in the slightest degree. 
The control of all elections is an essential part of the state's 
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polit ical system, and to allow municipalities a voice in the 
determinat ion of how elections shall be conducted, of who 
shall be entitled to vote and of t he modes of proof of the 
right to vote within their boundaries would be to yield to 
t hem the powers which are t he sole constitutional prerog
ative of the legislature. 
JWR 

Courts-Public Officers- Witness F ees-Highway police 
in Fond du Lac county are not entitled to witness fees in 
testifying to matters pertaining to their duties; county, 
however , may tax witness fees against defendant to re
imburse county for salary of such officers. 

Municipal judge and professor testifying are ent itled to 
witness fees. 

Sheriff and deputy sheriff are not. 

Automobiles- Bridges ancl Highways-LCl!tv of Roadr
Courts-Judge cannot compel one who operates automobile 
without license to give evidence a~ainst himself but may 
make order r equiring him to make application for license 
and to pay fee therefor into court and $2.00 in addition. 

Court may pay $2.00 so assessed to officer making arrest. 

Criminal Law-Weapons- Public Officers-Highway of
ficer, if not authorized to serve processes, is not permitted 
to carry concealed weapons. 

L. E . GOODING, 

District Attorney, 
Fond du Lac, Wisconsin. 

May 27, 1927. 

In your letter of May 11 you submit a number of ques
t ions. You direct my attention to sec. 85.04, subsec. (1), 
which r eads in part as follows: 

"* * * Any person who shall O,Perate any such vehicle 
upon any highway after May first [changed to March 
fifteenth by ch. 149, Laws 1927], unless t he same shall 
have been registered, or application made, as hereinbefore 
provided, may be arrested by any sheriff, deputy sheriff, 
city or village mar shal, constable, or any other police of-

25 
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fleer, and brought before any judge of the court of record 
or justice of the peace. Such judge or justice shall in addi
t ion to imposing the penalty provided by section 85.22 re
quire such person to make application for r egistration and 
pay the fee therefore, and two dollars in addition thereto. 
Such judge or justice shall forthwith for ward such applica
tion and the fee to the secretary of state, and pay the two 
dollars collected in addition to the registration fee, to the of
ficer making the arrest. * * *" 

You state that under this provision of the statute John 
Jones of Milwaukee was arrested in Fond du Lac county 
for driving a truck without a license, or without having 
applied for the same after May 1, and he was brought be
fore the municipal court for Fond du Lac county and en
tered a plea of guilty to the judge; that he has no certificate 
of title, the truck in question being licensed in another 
name for the year 1924; that the court does not know what 
the required fee is that is to be paid for a license, because 
he cannot ascertain the weight without incurring an ob
ligation to pay for obtaining such weight from a local 
weigher, and requesting the officer to take the driver of the 
truck to the owner of the scale and have the same weighed. 
You inquire: 

"(1) Under the circumstances what proceeding should 
the court follow in reference to r equiring the individual to 
apply for a license?" 

In answer, will say that th is is a problem for the court. 
My suggestion would be that the court make an order re
quiring defendant to make application for registration and 
to pay $2.00 and the necessary fee into t he court, as the stat
ute authorizes him to do. 

Your second question is : 

"(2) If the man deposits the amount of a new license 
with the court and then r efuses to give to t he court t he 
data necessary in making his application what proceeding 
must or may the court take in reference to the money de
posited?" 

Under the provisions of the Wisconsin constitution, sec. 
8, art. ~ that "no person * * * shall be compelled in any 
c17iminal case to be a witness against himself" the court can
not compel t he witness to give any data or facts to the 
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court, but the court can order him to make the proper ap
plication for a license and file the same with t he court. If 
he does not comply with the order of the court he may be 
punished as for a contempt of court. If for any reason 
it then appears that it is impossible for him to make t he ap
plication and comply with the order of the court, that mat
ter may be taken inlo consideration in the contempt pro
ceeding against him. 

Your third question r eads: 

"(3) Can the court assess $2.00 in addition to the fine 
and other costs and pay the $2.00 to the officer making the 
arrest? 

This question must be answered in the affirmative. You 
also state that Fond du Lac county, under t he provisions 
of sec. 59.07, subsec. (11), has appointed three officers and 
designated them as highway police; that the only powers of 
arrest given these officers is for violation of traffic r egula
tions upon the highway. You inquire : 

"If these officers make an arrest and bring the prisoner 
in court, and he pleads guil ty, can the court legally assess 
as cost against the defendant in addition to the fine im
posed, the usual t ravel of the officer of 10¢ a mile, and 25¢ 
for making the arrest, and 50¢ for attending court?" 

I believe this question should be answered in the affirm
ative. While the officer may not himself be ent itled to the 
witness fees because he is paid a r egular salary by the 
county, the county may r eimburse itself by taxing witness 
fees against the defendant. 

You also inquire: 

"Can highway officers appointed as above carry loaded 
arms while on duty ?" 

Under sec. 340.69, Stats., it is unlawful for any person to 
carry concealed weapons, but it contains t he proviso that 
such provision shall not apply to "any policeman or officer 
authorized to serve process." If the officers under . the 
county ordinance have the right to serve processes then 
they may carry concealed weapons, but if they have not 
the r ight to ser ve processes but simply have the right to 
arrest persons whom they find violating the law in their 
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presence and bring them before a magistrate, then under 
the provision of t his statute they have not the right to 
carry concealed weapons. If weapons ar e not concealed, 
the statu~e is not applicable. 

You also state that John Jones was arrested for dynamit- .I 
ing an engine. The judge of t he municipal court of Fond 
du Lac county, who is a full time officer paid by the county, 
is called as a witness for the state. A full t ime professor 
of the university of Wisconsin, employed by the state, is 
called as an expert witness. The sheriff of Fond du Lac 
county is sworn as a witness and a deputy sheriff of Fond 
du Lac county who ser ves without pay is sworn as a wit-
ness. 

You inquire whether under the provisions of t he statutes 
and decision : 

l. The municipal judge is entit led to a witness fee. 
2. The pr ofessor sworn as a witness is to be paid as an 

expert witness on a special order of t he court. 
3. The sheriff is entitled to a witness fee. 
4. The deputy sheriff is entitled to a witness fee. 
It is a general rule that an officer is entitled to witness 

fees where it is not a part of the officer's duty to act as a 
witness in a case. See XII Op. Atty. Gen. 52; V Op. Atty. 
Gen. 68; 1910 Op. Atty. Gen. 666; 1912 Op. Atty. Gen. 894. 

It is not a part of the duty of the municipal judge to act 
as a witness. I am of the opinion that he may receive 
witness fees. The same is true of the professor. He is 
entitled to witness fees. The sheriff and the deputy are in 
a differ ent situation. It is their duty to preserve the peace 
and enforce the law. They are t he executive officers of the 
county and, if in making the arrest and investigating a 
case they ascertain facts which they are required to dis
close as witnesses, they are not ent itled to witness fees. 
JEM 
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Banks and Banking-Ce1·tificates of Deposit-Trade 
Regulation-Negotiable I nstruments-Bank may issue cer
tificate of deposit in form of nonnegotiable instrument. 

Negotiable instruments law applies only to bill of ex
change that is negotiable. 

Assignee of nonnegotiable instrument holds subject to de
fenses and has rights of assignor. 

C. F. SCHWENKER, Commissioner, 
Banking D epa1·tment. 

May 31, 1927. 

You submit ted to this department a so-called certificate 
of deposit and you state t hat it appears to you "that when 
this cer tificate was issued, a certain agreement was enter ed 
into between the bank and the payee, Mr. A. L. Damon, 
whereby this certificate was not to be paid until certain 
notes discounted by A. L. Damon to the bank were paid. 
The payee applied this certificate on a payment to F. W. 
Krause who presented t he certificate for payment, which 
was refused by the bank, whereupon the endorser, F. W. 
Krause, made complaint to this department." Upon ex
amination of the certificate you find t hat it was rendered 
nonnegotiable for the words "the order of" were scratched 
out. 

You ask this department to give you opinions on the fol
lowing questions: 

"First-Has a bank the right to issue nonnegotiable cer
tificates of deposit?" 

After a careful examination of t he statutes and t he grant 
of powers therein, there seems 110 restriction on the part 
of t he bank to issue what may be deemed certificates of de
posit of a nonnegotiable character. The practice on the 
part of banks in issuing certificates of deposit is generally 
to issue them in the negotiable form. The practice has 
been so consistent for so long a period of time that perhaps 
the "certificate of deposit" is recognized as a negotiable 
instrument. The confusion in discussing certificates of 
deposit occurs because there is no prescribed form for a 
certificate of deposit . 

"Some [certificates of deposit] are plainly negotiable, 
some equally plainly ar e not negot iable, while between the 
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two extremes, are many of the debatable class." Zander 
v. New York Security & Tntst Co., 178 N. Y. 208, 211, 70. 
N. E. 449. 

What is usually commercially known as a certificate of 
deposit is a negotiable instrument. It has been held to be 
a negotiable instrument by our supreme court as well as 
other courts of final adjudication. As the statutes read at 
present, however, there is nothing to prohibit a bank from 
issuing a certificate that might compare with the ordinary 
certificate of deposit but still restrict its negotiability. 

"Second-Would a holder in due course have a right to 
set up that the certificate appeared to be in the usual form 
and he had no notice of the nonnegotiable character of the 
instrument?" 

Sec. 116.02, Stats., reads: 

"An instrument to be negotiable must conform to the fol
lowing requirements: 

"(1) It must be in writing and signed by the maker or 
drawer. 

"(2) Must contain an unconditional promise or order 
to pay a sum certain in money. 

"(3) Must be payable on demand or at a fixed or deter
minable future time. 

" ( 4) Must be payable to order or to bearer. 
"(5) Where the instrument is addressed to a drawee, he 

must be named or otherwise indicated therein with reason
able certainty." 

The nonnegotiability of the certificate appearing on its 
face, the holder has no more defense and no better rights 
than the ordinary purchaser of a nonnegotiable instrument. 
The words "the order of" having been striken out on its 
face, the instrument lacked one of the elements of a negoti
able instrument. 

"Third-The instrument provides in a ;rubber stamp 
notation that no interest is to be paid after maturity. 
Would that come under the negotiable instruments act as 
being an instrument with a past maturity?" 

In Westberg v . Chicago Lumber and Coal Company, 117 
Wis. 589, our court said the negotiable instrument law has 
no application to a bill of exchange not payable to the order 
or bearer. 
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"Fourth-In your j udgment, could t he holder of t his 
certificate force collection of this item in suit at law. 
* • * ?" 

From t he above it is apparent that the holder of this cer
t ificate could bring sui t, not as a holder of a negotiable 
instrument, but as an assignee subject to the def enses and 
only those rights which the assignor had. Secs. 331.07, 
260.14, Stats. 
FWK 
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Constituti01wl Law-Legislature- Ini tiative and r efer
endum resolu t ion constitutes "one amendment" within 
meaning of sec. 1, art. XII, Wis. Const. 

HENRY A. HUBER, 

L'ieutenant Governor. 

June 1, 1927. 

You inquire whether Joint Resolution No. 6, A., is prop
erly drawn to amend the constitution, r eferring specifically 
to ar t . XII, sec. 1, that part of which r eads as follows: 

"* * • Provided, that if more than one amendment 
be submitted they shall be submitted in such manner that 
the people may vote for or against such amendments sepa
rately." 

The question is whether Joint Resolut ion No. 6, A., con
stitutes one amendment and is proper for consideration as 
an amendment to the constitution or whether it constitutes 
more than one amendment, in which event t hey shall be sub
mitted to the people separately so that the people may vote 
for or against such amendments separately. 

Joint r esolution No. 6, A., and what is popularly known 
as the initiative and r eferendum resolution, proposes to give 
the people the power to propose laws and amendments to the 
constitution and to enact or r eject laws and amendments 
at the polls and to approve and r eject, at the polls a:ny act 
of the legislature. The proposed amendment delegates to 
the people the authority to r eserve for themselves the power 
to propose laws and to enact or r eject the same at the polls 
independent of the legislature, and to approve or reject, at 
the polls, any act of the legislature. 

The several proposit ions all r elate to a change supple
menting the present method of legislation by granting to 
the people themselves, directly, t he power to propose, enact, 
approve or reject any act. While the proposed amendment 
may be divided into separate parts without destroying them 
respectively, it is t rue that the separate propositions are 
necessary to ;:tccomplish a single purpose. 

It is within the discretion of the legislature to submit 
several distinct propositions to the people as "one amend
ment" within the meaning of said sec. 1, art. XII, Wis. 
Const., if such propositions relate to the same subject and 
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are all designed to accomplish the same purpose. State ex 
rel. Hudd v. Timme, Secretary of State, 54 Wis. 318. 

In the amendment to which the court r efer s in t he above 
case, t her e ar e four distinct and separate questions: First, 
the question of t he legislature changing from an annual to 
a biennial session ; second, changing the tenure of members 
of t he assembly from one to two year s; third, changing the 
tenure of member s of the senate; and, finally, the question 
of compensation. In that case t he court said, p. 336 : 

"We think amendments to the constit ution, which the sec
tion above quoted r equires shall be submitted separately, 
must be construed to mean amendments which have differ
ent objects and purposes in view. In or der to constit ute 
more than one amendment, the proposit ions submitted must 
r elate to more than one subject, and have at least two dis
tinct and separate purposes not dependent upon or con
nected with each other. Tested by this r ule, t he proposi
tions submit ted to the elector s contained but one amend
ment." 

The amendment ratified in t he genera l election of 1871 
prohibiting t he legislature from passing special or private 
laws in certain cases and r equiring it to provide general 
laws for the t ransaction of any business prohibited by such 
amendment was submitted as a single amendment and 
adopted as such and upheld by the supreme court. 

This was submitted as a single amendment because it 
had but one gener al purpose in view. All the several pro
visions in each were connected with and intended t o carry 
into effect such general purpose. 

The court said further , p. 340, quoting Chief Justice Stow, 
in State v . F1·ench, 2 Pin. 181, 

" '* * * But did t he matter admit of a doubt in the 
:(irst instance, t hat doubt should be r egarded as r emoved by 
t he action which has been had under this act . While this 
court will never allow its j udgments to be influenced by 
popular opinion , t he united understanding and action of t he 
whole state in a matter of great public inter est is a guide 
that any t ribunal may safely follow.' " 

"'In t he construction of a doubtful and ambiguous law. 
the contemporaneous construction of t hose who are called 
upon to act under a law and who ar e appointed to carry 
its pr ovisions into effect, are entitled to ver y great re-
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spect.'" (p. 340, quoting from Edwa'rds' Lessee v. Darby, 
25 U. S. (12 Wheat. 126). 

It is my opinion, therefore, in accordance with previous 
construction and interpretation of our court, that Joint 
Resolution No. 6, A., proposing to amend the constitution, 
is properly before the legislature for consideration, ref er
ring specifically to its conformity with the above provision 
of art. XII, sec. 1, Wis. Const., in that it is one amendment 
and only one. 

This opinion is confined to the one question above indi
cated and to no other. 
FWK 

Educatio~VocC1Jtional Education-:-Local board of in
dustrial or vocational education is empowered and it is 
made its duty to support and maintain schools for indus
trial education and to require levy and collection of sufficient 
taxes to enable it to carry on such school; in case board is 
short of funds to meet its obligations, it can borrow money 
for that purpose. 

June 2, 1927. 
BOARD OF VOCATIONAL EDUCATION. 

Attentioru E. E. Gunn, Jr., A ssistant State Director. 
You enclose a communication from Rudolph Hanson, 

director of vocational education in the Superior schools, 
in which he states the city council took it upon themselves 
to cut the vocational school budget or levy last fall three 
thousand dollars, with the result that the vocational school 
board finds itself three t housand dollars short of enough 
money to carry the school through the present school year, 
and he asks if t he board has authority to borrow money 
for that purpose, and you have referred the question to 
this office for advice as to what procedure should be fol
lowed to enable the board ~o get the money needed to carry 
on the school. 

I think the difficulty grows out of the fact that the coun
cil assumes the authority to arbitrarily cut the amount to 
be levied as reported by the board. 

Under the provisions of sec. 41.16, Stats., while the levy 
is to be made by the council, the amount of the levy is 
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fixed by the board within the limits there fixed, and while 
the city council at Superior several times, while I was city 
attorney there, exercised the right to cut the amount of 
levy for that purpose, I never believed it could be legally 
done and I rather assumed that under the provisions of that 
statute the city might be required to turn over to the board 
the amount required and reported to be raised for that 
purpose even though the council attempted to levy a 
smaller amount. · 

You also inquire if the industrial board could now bor
row enough to carry on the work for the balance of the 
year. 

Sec. 41.15 grants very broad powers to the board to en
able it to carry out the provisions of the law and to make 
contracts necessary therefor. I think those powers are as 
broad as the powers granted to town boards which the 
supreme court held in the case of Bennet v. Nebagamon, 
122 Wis. 295, included the power to borrow money for the 
purpose of carrying on the business of the town. The rule 
as laid down in that case is, as stated in Mills v. Gleason, 
11 Wis. 470, 510: 

"* * * In the absence of any restriction, the power 
to borrow money would pass as an incident to the execution 
of these general powers, according to the well settled rule 
that corporations may resort to the usual and convenient 
means of executing the power granted; for certainly no 
means is more usual for the execution of such objects, than 
that of borrowing money." 

The court there held because of that general power to 
borrow money to properly carry out the municipal functions 
that' it would have the right to issue the bonds of the town 
to evidence the payment thereof. 

It is my opinion that this question comes within the rule 
and scope of that case and the power to contract the debts 
and the duty to maintain the school would carry with it the 
implied power to borrow money to enable it to perform 
that duty where no expressed restriction is placed upon the 
method of exercising that power. 

As to whether or not banks will loan their money to the 
board under the conditions and circumstances named, I 
have nothing to say; that is a matter of business judgment 
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and discretion which would have to be exercised by the 
banking officials under th e circumstances and that cannot 
be controlled by any court proceeding. 

It may be that the money could be borrowed from other 
sources or that the Sl 11001 could be run for the balance of 
the year without cash arrangements, but those are prob
lems that would have te, be worked out by the board under 
the circumstances and condit ions in each case. 

I assume that t he board is already under contract to 
pay the salary of the teachers and other expenses of the 
school which binds it as firmly to t he obligation of the in
debtness as a new obligation for borrowing money to pay 
such indebtness would bind it, so that so far as the tax
payers are concerned, it would be immaterial. 

I think the board can work out its problems upon some 
of the theories suggested here and without endangering 
t he operation of the schools. 
TLM 

Appropriations and Expenditures-Counties-County 
Board-Pubii-c Officers-Sheriff-County board has no 
power to furnish fire arms and similar equipment for sher
iffs and persons appointed and deputized by them to en
force criminal law of state. 

G. ARTHUR JOHNSON, 
District Attorney, 

Ashland, Wisconsin. 

June 2, 1927. 

You ask if a county can furnish to the sheriff fire arms, 
badges, and other incidental equipment for him and his 
deputies so that they may more efficient ly function -and 
cope· with the increased violation of laws by hold-up of per
sons and various small business places such as gasoline 
stations, grocery stor es and other places by persons using 
automobiles to make their escape. 

You are advised t hat counties are not empower ed gen
erally or charged with the duty of enforcing the criminal 
laws of the state; they are mere auxiliaries of the state 
for certain specific purposes. The state is charged primar
ily with the duty of enforcing the criminal statutes and 
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the count ies have no interest t her ein nor duty to perform 
in connection therewith except ·where such power and duty 
is expressly delegated by the statutes. Northe1-n Trust 
Co. v. Snyder, 113 Wis. 516. See also XVI Op. Atty. Gen. 
2 and 38. Sec. 59.07 delegates certain specified powers to 
county boards and subsec. (7) of that section says that 
they shall provide books, stationery, blanks, safes, furni
ture, telephone service, fuel and light necessary for the 
discharge of official business in the offices of the sheriff 
and other county officers. I do not think that would in
clude the furnishing of guns, revoJvers, automobiles or 
t hings or articles of that kind which might be convenient 
to have or use by a sheriff or county officer but which are 
not necessar y to the peiiormance of the duties of the of
fice. 

The sheriff is required to make arrests for violations of 
state laws, but he is not a uthorized or r equired to shoot the 
persons who violate them. He might be able to defend 
himself better with a gun than he could without, but he 
assumes the risks of the office when he accepts the office 
and he would have to def end himself against such risks. 

I think the legal principles involved in your inquiry are 
passed upon by this office in XV Op. Atty. Gen. 479 although 
that was an attempt to arm a vigilance committee for the 
purpose of enforcing laws, but I assume they were sworn 
as deput ies, so I think the legal principle would be the same. 
TLM 
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Counties-County Board--Coitnty Treasurer-Taxation 
-Tax Sales-Resolut ion of county boar d attempting to 
limit classes of per sons to whom tax cer t ificates held by 
county may be sold and assigned or author izing commit 
tees of officers to make such sales or providing for sales in 
any .manner or under any condition not a uth01·ized by stat
utes is void. 

County board has power to author ize and direct sale of 
tax cer t ificates held by county prior to taking of tax deeds 
t her eon; but such sales and assignments must be made to 
persons under condit ions and in manner provided by law, 
which county board cannot change. 

It is duty of county treasurer of any county containing 
less t han one hundr ed fifty thousand population to furnish 
to any taxpayer on r equest statement of taxes due on lands 
owned by him when such request is made after tax r olls 
have been delivered to such county treasurer. 

E ARL J . PLANTZ, 
District Attorney, 

Ant igo, Wisconsin. 

June 4, 1927. 

I have considered your inquiry based on the accompany
ing copy of the letter of the county clerk to you r equesting 
your opinion on several questions which he deems ar ise un
der certain resolutions of the county board, adopted in 1921, 
1923 and 1927 (copies of which ar e attached to his letter) , 
r elating to t he bidding in by t he county treasurer of all 
lands in t he county sold for delinquent t axes, t he assign
ment of cer tificates of sale issued to the county on such 
sales and the t aking of tax deeds in the name of the coun
ty on such certificates as ar e not assigned. 

In my opinion, resolution No. 1 adopted April 26, 1921, 
directing the county t reasurer to become the exclusive bid
der and purchaser for t he county at tax sales is in accord
ance with sec. 74.44, Stats., and valid. XI Op. Atty. Gen. 
436. 

Sec. 75.34, Stats., provides as follows: 

" (1) The several county t r easurers, when no order to t he 
contrar y shall have been made by the county board, shall 
sell and transfer , by assignment, any tax cer tificates held 
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by the county to any per son offering to purchase the same 
for the amount for which t he land described t herein was 
sold, with interest thereon at t he rate of fifteen per cent 
per annum ; but every such sale shall include all cer t ificates 
in t he hands of such t r easurer on t he same lands. 

"(2) No county board shall, at any session thereof, sell, 
convey or t ransfer , or order or dir ect t he sale, conveyance 
or t r ansfer of any tax certificates owned or held by the 
county at less t han t he face value t her eof unless such board 
shall have previously directed t he county clerk to give no
t ice of their intention so to do by publication ther eof for 
four successive weeks in some newspaper published in the 
English language in such county and having a general cir
culation therein, and such notice has been so given. Any 
and all sales, conveyances or transf ers of such tax certifi
cates made in violation of these provisions shall be null 
and void." 

Sec. 75.35, Stats., pr ovides as follows : 

"The county board may, by an order to be enter ed in its 
records prescribing t he terms of sale, authorize the county 
clerk or the county treasurer to sell and assign the tax 
cer tificates held or owned by the county, and also t he coun
ty clerk to sell and convey by quitclaim deed, duly execut
ed and delivered by such cler k under his hand and the 
county seal of such county, any such lands for which a deed 
has been executed to such county as pr ovided in t he next 
section." 

It is my opinion t hat resolution No. 19 adopted Novem
ber 16, 1921, so far as it attempts to limit t he assignment 
of tax. cer tificates issued to t he county to persons holding 
prior tax certificates or holding mortgages on the same 
land and prohibit s assignment to others, and to invest t he 
power to determine which of such certificates held by the 
county shall be assigned and to whom they shall be as
signed by a committ ee composed of the county clerk, t he 
county treasurer and the district attorney, is without 
authority of Jaw and void; and t hat resolut ion No. 42, 
adopted Januar y 17, 1923, since it merely attempts to add 
to the classes of per sons to whom such t ax cert ificates shall 
be assigned or may be assigned "parties holding 'Jone' tax 
deeds on the lands descr ibed in such cer tificate," falls into 
t he same category. 

Resolution No. 1 of April 26, 1921, before r eferred to, 
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adopted under the authority of sec. 74.44, Stats., directing 
t he county treasurer to bid in for the county all lands sold 
for delinquent taxes, in itsE:lf constitutes by implication an 
"order to the contrary" within the meaning of that phrase 
contained in sec. 75.34 (1) above quoted. VII Op. Atty. 
Gen. 352; XIII Op. Atty. Gen. 274. Assuming that t he 
board may thereafter order the sale and assignment of tax 
certificates issued to the county pursuant to sec. 74.44 a11d 
its former direction instead of taking tax deeds based upon 
such certificates, yet the board has no authority to provide 
for such assignments to limited classes of persons or by or 
through any other officers than those designated by the 
statutes; and the sales and assignments must be made by 
the county treasurer or the county clerk, as directed by the 
board, to any person offering to purchase the same for the 
amount for which the land described therein was sold, 
with interest thereon at the rate of fifteen per cent per an
num (unless after previously published notice, as required 
by subsec. (2), sec. 75.34, the board shall have authorized 
a sale at less than the face value) and every such sale shall 
include all certificates in the hands of the treasurer on the 
same lands. 

Resolution No. 63, rejected at the meeting of the board 
on February 8, 1927, and reconsidered and adopted with an 
amendment on April 20, 1927, directs the finance commit
tee, acting in conjunction with the chairman of each town 
and the supervisor of each ward "to offer at public sale all 
the tax certificates now held by the county and covering 
delinquent taxes for the years 1922, 1923, 1924 and 1925, 
in whole or in part, as said committee sees fit, "the com
mittee to advertise sale in Langlade county newspapers as 
well as in newspaper s of the larger financial centers, reserv
ing the right to reject any or all bids, and to hold such 
sale at such time, and in such manner as, in the judgment 
of said committee, would ser ve the best interests of the 
county," is also in my opinion, without support in the law 
and void. I can find no statutory provision which either 
expressly or by implication gives the county board the pow
er to sell tax certificates held by the county at public sale 
to the highest bidder. 

The foregoing, I t hink, either answers the specific ques-
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tions which were put to you by the coun ty clerk with r ef
erence to the r esolutions of the county boar d referred to or 
r enders an answer thereto unnecessary. 

In r esponse to a specific question asked by you, I think 
that a county board has power to a uthorize and direct the 
sale of tax certificates held by the county prior to t he t ime 
of the taking of tax deeds ther eon, but t hat such sales and 
assignments must be made to t he per sons, under the condi
tions and in the manner provided by t he statutes. The 
boar d has no authority to create classifications nor to pre
scribe different condit ions or manner of sale t han are pro
vided for by t he statutes relating to tax sales and disposi
t ion of tax cer t ificates held by the county. 

The r emaining question of t he county clerk as to whether 
it is the duty of t he county treasurer , after t he tax r olls 
have been delivered to him upon r equest from any tax
payer, to deliver or for ward by mail a statement of t he 
amount of taxes due upon each parcel or t ract of land 
owned by such taxpayer and sit uated in any town, city or 
village in the county, is answered in t he affirmat ive by the 
express 1anguage of sec. 74.61, Stats. The duty devolves 
upon the county treasurer of Langlade county because that 
county does not contain a population of one hundred fifty 
t housand inhabitants, the t reasurer of such a county being 
the only one excepted from the provision. 
FEB 

Con$titutional Law-Fish and Game- Public Lands
Swamp Lands-Substit ute Amendments No. 1, A., and No. 
2, A., to Bill 333, A., each of which purports to divert 
swamp land funds for pui·pose of purchasing wild life re
fuge and forest preserves in various counties from swamp 
land funds is in violation of sec. 2, ar t . X, Wis. Const. and 
9 U. S. Stats. at Large 519. 

PROF. E . R. J ONES, Drainage Enginee1·, 
Department of A gricultural Engineering. 

J une 6, 1927. 

You stat e that a strong effort will be made to secure 
legislation t hat will permit count ies to use t heir share of 

26 
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the old swamp land fund for the acquisition of tax delin
quent lands in drainage districts, and also to purchase 
marsh land in some of the other counties for the purpose of 
game refuges and forest preserves. 

You inquire whether a law along the line of the substi
tute amendment No. 1, A., or 2, A., to Bill 333, A., would be 
constitutional. 

Said substitute amendment No. 2, A., reads t h4s : 

"SECTION l. A new section is added to the statutes to 
read : 

"89.80. Upon the request of the boar d of supervisors of 
a county or counties and upon appr oval of t he conservation 
commission of the state for t he purpose of establishing a 
wild life r efuge or forest preser ve, the commissioners of 
public lands of the state of Wisconsin shall use par t of the 
balance of the swamp land fund of t he state, originating 
with the Federal Swamp Land Act of Sept. 28, 1850 and 
other swamp land acts and grants subsequent t hereto, the 
identity of which fund is hereby restored, (1) to purchase 
at a discount enough of the bonds or notes of a drainage 
district in such county or counties to pay the delinquent 
taxes and f ut ure drainage assessments on lands to be ac
quired by the state on tax deed for such refuge or pre
serve in such district, or (2) to pay the addit ional drainage 
assessments against pr ivate lands levied to make up the 
deficiency caused by t he past failure of the lands acquired 
by t he state in such district to pay their drainage taxes or 
(3) to purchase, lease or improve any marsh or swamp 
lands in such county or counties for game refuge or forest 
preserve purposes, providing that the money used in any 
project shall not exceed the credits of such county or coun
ties in t he swamp land fund of the state. The commission
ers of public lands may exchange parcels of land in a 
block used for agricult ure for private lands scattered over 
the preserve, providing the total area of t he wild life r e
fuge or forest pr eserve is not reduced thereby; but if any 
of the land in the refuge or preserve is sold for other 
purposes, the proceeds of such sale shall revert to the 
swamp land fund of the state, and to the credit of the 
county in such fund." 

Sec. 2 provides that it shall take effect upon its passage 
and publication. 

Substitute amendment No. 1, A., is worded practically 
t he same way, except that instead of authorizing the com
missioner of public lands of the state to use par t of t he 
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balance of t he swamp land funds it pm·por ts to require the 
state tr easurer to loan without interest to t he count ies a 
sum of money from the swamp land f und for t he same 
purpose, the money to be r epaid by the counties to the 
swamp land fund whenever the county sells t he lands or 
devotes t hem to a use other t han forestr y or game refuges. 

Sec. 2, art. X, Wis. Const ., dedicated to educational pur
poses "all moneys ar ising from any grant to the stat e 
where the purposes of such grant are not specified," so as 
to cr eate an obligator y t rust for some other purposes. 

Ch. 84, U. S. Stats. at Lar ge, passed on Sept. 28, 1850, 
which was known as t he swamp land act, 9 U. S. Stats. at 
Large 519, pr ovided for a patent t o be issued to t he state of 
Arkansas in fee simple of swamp lands ther ein described 
and t he pr ovisions of the act were extended in sec. 4 of said 
chapter to each of the other states of t he union in which 
swamp and overflowed lands as therein designated existed, 
so that it included the swamp and overflowed lands of t he 
state of Wisconsin. Said f eder al statute had t he follow
ing proviso : 

"Provided, however , that t he proceeds of said lands 
whether from sale or by direct appropriation in kind shall 
be applied exclusivelJ as far as necessary to t he purpose of 
reclaiming said lands by means of t he levees and drains * 
* * " 

It was decided by our court in an early decision (State 
e:q rel. Douglas v . Hastings, 11 Wis. 448) t hat t he proceeds 
of t he sale of the swamp and overflowed land cannot be 
diver ted from the purposes of t he gr ant by t he state au
thorities under the constitution of this state and t he act of 
congress gr ant ing t he land. 

The constit utional provision, sec. 2, ar t. X, was a dedica
tion which impressed t he land which t he state derived f rom 
the swamp land grants with a t rust for educational pur
poses so far as such lands were not necessar y for the parti
cular purposes ment ioned in the grant, to the extent that 
all moneys arising therefrom constit ute a par t of the school 
fund. 

In State ex rel. Owen v. Donald, 160 Wis. 21, t he powers 
of the legislatm·e to dispose of this drainage fund or the 
swamp lands was discussed and it was t her e held that 
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the purpose of t he federal grant and t he provision of the 
constitution together created a disability of the legislature 
to dispose of the land for any other purpose than that men
tioned in such grant and dedication. 

Ch. 537, Laws 1865, partitioned the swamp lands; one
half for school purposes ; one-half for drainage purposes, 
and it was definitely determined by our supreme court in 
State ex rel. Owen v. Donald, 160 Wis. 21, that the consti
tution acted upon all lands derived from the swamp land 
grant immediately upon title thereto being vested in the 
state, dedicating the same to t he extent aforesaid irrevoc
ably to educational purposes, so far as not found necessar y 
for the primary purposes of the grant, that is, for drain
age purposes. In other words, t he swamp and drainage 
lands and the funds derived therefrom are dedicated for 
two purposes, either educational or drainage purposes, and 
they cannot be used for any other purpose. 

The bill under consideration attempts to divert these 
funds for the purpose of a wild life refuge or forest preser
vations. This is foreign to the trust with which these 
funds are impressed. See State ex rel. Owen v. Donalcl, 
160 Wis. 21. 

I t makes no difference whether the money is loaned with
out interest or is appropriated directly for that purpose as 
the two substitute amendments prov ide. In either case it 
is a violation of the trust. 

For t he above reason I have come to the conclusion that 
t he enactment of said bill or bills would be violative of the 
provisions of our constitution and the federal swamp land 
act of 1850. 
JEM 

Intoxicating Liquors-Public Officers-Prohibition com
missioner and deputies r eceive fees for making arrests and 
serving processes. Such fees must be paid into state treas
ury. 

June 7, 1927. 
R. W. DIXON, 

Prohibition Commissioner. 
In your letter of May 26 you ask whether under sec. 

l 65.01 subsec. (2), par. (h) , Stats., it is proper for the 
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prohibition commissioner and his deputy to collect f ees for 
making arrest and ser ving process. 

The provision is as follows: 

"The commissioner and his deputies shall have the same 
power to make arrest and ser ve process under the provi
sions of this chapter as sheriffs and shall receive the same 
fees. Such fees shall be paid into the state treasury and 
be credited to t he general fund." 

In view of the language of the statute, I am of the opin
ion that t he answer is in the affirmative. The fees so col
lected may not , of course, be retained by the commissioner 
or his deputies, but must be paid into the state treasury 
under the terms of the statute. The construction here 
stated will, I think effect the purpose of t he statute. 
FCS 

Aut01nobiles-Law of Road--After March 15 of each 
year automobile owner cannot be arrested for not having 
his automobile duly registered if application for registra
tion has been made. 

N. B. LANGILL, 
Di8'trwt Attorney, 

Marinette, Wisconsin. 

June 7, 1927. 

You state that t here appear s to be some misunderstand
ing in your community as to the proper interpretation to 
be placed upon sec. 85.04, Stats. 1925. Several cases have 
arisen where automobile owners have been arrested under 
subsec. (1) of said section for driving their cars after May 
1st without new license plates. You state that the police 
seem to interpret the law in such a way that where a 
person owned the car and had failed to make application 
for registration, he was subject to arrest and fine although 
he had made application for registration subsequent to May 
1st. 

You say that you fail to see how such an interpreta
tion can be placed upon this section. You state t hat your 
understanding is that r egardless of t he length of time the 
owner had the car in his possession after he had in fact 
made application for registration h e would be protected 
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even though such application was made subsequent to May 
1. You ask for my in terpretation of this statute. 

Said subsection as amended by ch. 149, Laws 1927, pro
vides in part as follows: 

"No automobile, motor t ruck, motor delivery wagon, pas
senger automobile bus, ruotor cycle or other similar motor 
vehicle, or trailer or semi-trailer used in connection there
with, shall be operated upon any highway unless the same 
shall have been registered or application for r egistration 
shall have been made to the secretary of state and the -
registration fee paid. Any person who shall operate any 
such vehicle upon any highway after March fifteenth unless 
t he same shall have been registered, or application made, 
as hereinbefore provided, may be arrested by any sheriff, 
deputy sheriff, city or village marshal, constable, or any 
other police officer, and brought before any judge of a court 
of record or justice of the peace. Such judge or justice 
shall in addit ion to imposing the penalty provided by sec
tion 85.22 r equire such person to make application for 
registration and pay the fee therefor, and two dollars in 
addition thereto. Such judge or justice shall forthwith 
forward such application and the fee to the secretary of 
state, and pay the two dollars collected in addit ion to the 
registration fee, to the officer making t he arrest. The ab
sence of number plates shall be prima facie evidence that 
the vehicle is not r egistered. * * * ." 

You will note that the date is changed from May 1 to · 
March 15. As it now reads it provides : 

"* * * Any person who shall operate any such ve
hicle upon any highway after March fifteenth unless the 
same shall have been r egistered, or application made, as 
hereinbefore provided, may be arrested, * * * ." 

From the language used it appears clear that no arrest 
can be made when application has been made for a license 
or when registration has been completed. After applica
tion has been made it is then too late to arrest the man. 

You are correct in your interpretation of the law. That 
such interpretation is the correct one is not only manifest 
from the language used, but from the further provision 
that the judge is required, in addition to imposing the pen
alty, to r equire the person to make application for regi
stration. This could not be done if application had al
r eady been made. 
JEM . 
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Fish and Gam e-Foxes- Resident of this sta te wit hout 
hunting or trapping license may dig out and capture foxes. 

R. M. ORCHARD, 
District Attorney, 

Lancaster, Wisconsin. 

June 7, 1927. 

You inquire whether a r esident of this state, without a 
hunting or t rapping license, may dig out and capt ure foxes 
in this st ate. 

"Hunting" is defined in sec. 29.01, subsec. (5) Stats., as 
follows : 

" 'Hunt ' or 'hunting' includes shooting, shooting at, pur
suing, t aking, catching, or killing of any wild animal or 
animals." 

In sec. 29.09, subsec. (1), it is pr ovided: 

"Except as expressly provided, no per son shall hunt with 
a gun any wild animal, or trap or fish any game or game 
fish unless a license therefor has been duly issued to h im 
which shall be carried on ..his person at the t ime and shall 
be exhibited to t he st at e conser vation commission or its 
deputies on demand. * '' * " 

The wor d "game" as used herein is defined in sec. 29.01, 
subsec. (3), as follows: 

" 'Game' includes all varieties of wild mammals or 
birds ; * ,:, * " 

You will note that it is unlawful to hunt any wild animal 
with a gun without a license. I find no provision in t he 
statute which makes in unlawful to kill a fox unless he is 
killed by a per son while such per son is hunting wit h a gun. 
To dig out and capture a fox does not come within t he 
purview of this statute, and then we must not overlook 
the provision of sec. 29.60 which is a part of our fish and 
game law wher e a reward of $2.00 is offered for t he killing 
of a fox. Your question is therefore answered in the af
firmative. 
J EM 
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Banks and Banking-Trust Company Banks-Secs. 
220.09 and 223.02, Stats., prescribe that before national 
bank may act in fiduciary capacity it shall deposit with 
state treasurer not less than fifty per cent of amount of its 
capital stock but not more than one hundred thousand dol
lar s in cash or securities. 

C. F. SCHWENKE&, COMMISSIONER, 
Banking D epartment. 

June 7, 1927. 

In your communication to t his department you inquire 
whether a natio~al bank which desires to act in a fiduciary 
capacity can be required to deposit bonds and securities 
with the state treasurer as is required of trust company 
banks or whether the national bank may comply with the 
law by obtaining a bond for each specific t rust as is per
mitted to state banks. You refer to subsec. (k), sec. 11 
of the federal reserve act, which grants to the federal re
ser ve board the power and authority to issue the necessar y 
permit to the national bank to act in a fiduciary capacity. 
This section, which is now sec. 248, subsec. (k), ch. 3, under 
banks and banking in the code of laws in force May, 1927, 
40 Stats. at Large 968, regulates and prescribes conditions 
under which a national bank may act in a fiduciary capacity 
and because the question is raised whether the legislature 
of this state has prescribed one requirement for a state 
bank and another requirement for a national bank, when 
they act in a fiduciary capacity, you inquire whether under 
a strict interpretation the r equirement for the national 
bank should not be the same as it is for a state bank. 

Sec. 221.04, subsec. (6), Wis. Stats., provides that a state 
bank may exercise fiduciary powers and is authorized and 
shall be r equired to execute bond with a corporation author
ized to transact surety business as surety in such amount 
and in other respects as · shall be directed or approved by 
the court exercising j urisdiction of such t rust. 

Sec. 220.09 reads: 

"The commissioner of banking shall either personally or 
by his deputy or examiners at least twice in each year and 
as much oftener as he shall deem necessary visit and exam
ine the trust department of every mrtional bank which has 
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been granted a special permit by the federal reserve board 
to act in a fiduciary capacity under the provisions of sub
section (k), of section 11, of the federal reserve act. The 

' state t reasurer shall receive from every such national bank 
deposit of security, approved by the commissioner of bank
ing in t he manner which is r equired of trust company 
banks organized under the provisions of section 223.02. 
* * *" 

Sec. 223.02 provides: 

"Before any such corporation shall commence business it 
shall deposit with t he state treasurer not less than fifty 
per centum of the amount of its capital stock, provided, 
however, that no such corporation shall be required to de
posit more than one hundred thousand dollars, such de
posit to be in cash, bonds, or mortgages, or notes and mort
gages on unincumbered real estate within t his state worth 
double the amount secured thereby, * * * ." 

The 1921 legislature placed both sec. 221.04, subsec. (6) 
and sec. 220.09 on the statute books. Sec. 220.09 con
stitutes the authority and law under which a national bank 
may act in a fiduciary capacity. It is specific and specifies 
that t he state treasurer shall receive from a national bank 
acting in such a capacity, securit ies approved by the com
missioner of banking in the manner which is required of 
t rust company banks organized under the provisions of 
sec. 223.02. 

Sec. 223.02 is just as specific, prescribing that such cor
poration, before it commences business, shall deposit with 
the state treasurer not less than fifty per centum of its 
capital stock, but that no corporation shall be required to 
deposit more than one hundred thousand dollars of securi
ties. The advice of this department to you must be that 
departments must find their authority, t heir grant of 
powers and restrictions, in t he law as properly enacted 
in this state until such law is nullified by subsequent legis
lation or by _our supreme court or some other higher author
ity. The language in sec. 223.02 which is incorporated in
to sec. 220.09, is clear and constitutes the law which gov
erns in this instance. 
FWK 
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Banks and Banking-Trust Company Banks- Words "or 
public stocks or bonds of the United States," as used in sec. 
223.02, Stats., which requires trust company bank to de
posit certain amount of public stocks or bonds of United 
States before commencing business, include treasury notes 
or certificates of indebtedness issued by United States if 
they create indebtedness and promise to pay by United 
States. 

C. F . SCHWENKER, 

Commissioner of Banking . 

June 8, 1927. 

You call attention to the statutes which provide for 
organizing, regulating and controlling trust company banks 
and especially to sec. 223.02, Stats., which provides that be
fore such corporation shall commence business it shall de
posit with the state t r easurer not less than fifty per centum 
of the amount of its capital stock in cash or other securit ies 
named, including public stocks or bonds ' of the United 
States or of any state of the United States, to be approved 
by the commissioner of banking and to be held by the state 
treasurer in trust as, security for the faithful execution of 
any trust which may be lawfully imposed upon and ac
cepted by it. You ask if treasury notes or certificates of 
indebtedness issued by the United States in its r efunding 
operations are to be considered as public stocks or bonds 
of t he United States or of any state of the United States 
within the meaning of "public stocks or bonds of the United 
States," as used in that section. 

The word "bond" except where used in a narrow sense 
is generally given a very broad definition as a promise or 
obligation to pay money at a specified time or on the hap
pening of some future event. 1 Words and Phrases, 2d 
series. 473 and cases cited. 

No precise form of words is necessary to create a bond. 
Sharp v . Bates, 62 Atl. 7 47, 102 Md. 344. In its ordinary 
commercial sense the term "bond" signifies an obligation 
to pay money. Such a bond contains a promise to pay 
money usually to bearer and hence is negot iable and is 
transferable by delivery. Sweetsir v . Chandler, 56 Atl. 584, 
98 Me. 145. 

' 



OPINIONS OF THE ATTORNEY GENERAL 411 
. 

A bond is a simplex obligation or any instrument in writ
ing that legally binds a party to do a certain thing. Walter 
Fox & Company v. F. J. Langston Mercantile Co. 85 S. W. 
134; Commonwealth v . Smith, 92 Mass. 448; Rawson v. 
Taylor, 95 N. W. 1033., 

I think the words "or public stocks or bonds of the United 
States" indicates an intention to broaden the technical 
meaning of bonds. Just what instruments or promises 
of the United States would come under the word "stocks" 
or why that word was used in addition to the word " bonds" 
is not so clear, but it is quite evident that it was intended 
to mean. something in addition to the word "bonds" in its 
technical sense and the purpose of that section of the stat
utes was 'to furnish safe security to the persons transacting 
business with such trust company banks. 

I think if the instruments you refer t o bear the p romise 
of the government to pay the amount specified t hey would 
be regarded as public stocks or bonds of the Unit ed States 
within the meaning of that statute. 
TLM 

Courts-Garnishment-Quasi-garnishment-F i 1 i n g of 
transcript of judgment in form provided by sec. 302.34, 
Stats., is not in compliance with sec. 304.21 as certified copy 
of judgment to operate as quasi-garnishment under pro
visions of that section; suggested that if in pa r t icular case 
question is doubtful money be held and suit commenced and 
judgment creditor made a party. 

VAN R. COPPERNOLL, 

District Attorney, 
Richland Center, Wisconsin. 

June 9, 1927. 

You ask if filing of a transcript from a judgment docket 
in a court of record is sufficient to authorize a school district 
to pay money to the judgment creditor which is due to the 
judgment debtor, or whether it is not necessary for a cer
tified copy of the judgment itself to be filed, and you say 
you have advised that the filing of the transcript from the 
docket was not sufficient compliance with the statute. 

I think your opinion, is a correct construction of sec. 
304.21, subsec. (1) , Stats., which provides : 
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"* "' * Judgment creditor may file a certified copy 
of such judgment * * *" 

Subsec. (2) then makes it the duty of the clerk to pay 
t he owner of such judgment the amount there specified. 

You then ask if t he filing of a certified transcript of a 
justice's judgment in t he form prescribed by sec. 302.34 
is sufficient compliance with sec. 304.21 and you say you 
are in doubt as to that point. 

I do not think the fili ng of such a transcri pt could be re
garded as the filing of a certified copy of such judgment 
so as to give it the effect of a quasi-garnishment under the 
provisions of sec. 304.21 because t hat is a specific statutory 
procedure and must be complied with before the statute 
can apply so as to transfer the debt to the judgment 
creditor. 

I have, on several occasions where I thought there was a 
serious question about the application of t he statute to a 
particular situation, advised against payment and advised 
suit to be commenced and t hen interpleaded the judgment 
creditor so as to have a judicial determinat ion of the facts 
before advising payment of the money as a protection to the 
public officials, and if you think there is sufficient doubt 
in this situation it might be advisable for you to follow that 
cour se. 
TLM 

Public Health-Pharma,cy-Under description of "Bull's 
Lax-a-Chu" submitted its sale at grocery stores is not in 
violation of our present laws regulating sale of drugs. 

G. V. KRADWELL, President, 
Bocurd of Pharmacy, 
· Racine, Wisconsin. 

June 9, 1927. 

You enclose a small paper box on which is printed t he 
following: 

"BULL'S 

LAX-A-CHU 

16 
Tablets 

The Chewing Laxative 
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Each tablet contains 11/2 grains Phenolphthalein 
Dose-Adults 1 to 3 tablets. Children lh to 1 tablet 

THE HANCE MANUFACTURING Co. WESTERVILLE, OHIO 

Chew like gum. Delightful but effective." 

You say the manufacturer aims to distribute and sell 
this preparation through grocers and you ask if sale can 
be confined to drug stores on t he ground that it is a drug. 

You say phenolphthalein, the active ingredient, is an 
official pharmacopoeia} preparation and is properly classi
fieQ as a drug, yet many preparations containing it as its 
active ingredient are probably sold by others than phar
macists, whether legally or not, and you say it would be de
sirable if the sale could be confined to druggists. You ask 
if that can be done. 

From your description of the preparation I do not see 
how that can b~ done under the provisions of our' statutes. 
You do not claim that it is a poison and it seems to be suf
ficiently labeled and described so that I do not think it 
would violate the provisions of our statutes to have it sold 
in the manner you have described. 

I suppose there are a great many· thingSI sold in grocery 
and confectionery stores that are a laxative to some at 
least, so I do not think that alone would require its sale to 
be confined to drug stores. 
TLM 

Appropriations and E xpenditures-Public Printing
Cranberry Growers A ssociation-Where no specific appro
priation is made for print ing reports and information r e
lating to cultivation and producti.on of cranberries, re
qufred to be printed and distributed by sec. 96.13, Stats., 
expense is chargeable to general appropriation under pro
visions of sec. 20.11 (2) and (3) . 

June 9, 1927. 
PRINTING BOARD. 

You ask if the annual r eport of t he cranberry associ
ation should be printed and if so, to what account the ex
pense should be charged. 
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Sec. 96.13, Stats., p r ovides that the secretary of t he Wis
consin cranberry growers association shall publish an ac
count in pamphlet form not to exceed 250 copies of 50 pages 
each of the transactions of ihe association and a summary 
of the information collected during the previous year re
lating to the cultivation, production, etc. of cranberries, 
which pamphlets he shall cause to be distr ibuted gratui
tously to cranberry growers in this state. The expenses 
incurred under this section shall be charged to the appro
priation for the Wisconsin cranberry growers association. 
That section starts out with ihe provision that the Wiscon
sin cr anberry growers association shall obtain and publish 
informat ion relative to the cultivation and production of 
cranberries, then provides for holding semiannual meet
ings, and the pamphlet to be printed should contain the 
transactions of the association of importance and the in
formation obtained that would be consider ed of benefit 
or advantage to the development of the industry, so that 
the distribution of the published information in the pam
phlet would be beneficial in the development of the industry. 

The provision in that section t hat the expense incurred 
sha lJ be charged to t he appropriation for the Wisconsin 
cranberry growers association is a very specific direction 
for meeting the expense of such publication and distribu
tion. I am advi sed that no specific appropriation was 
made for that par t icular purpose and the question is: Can 
it be incurred and paid under the general provisions of sec. 
20.11, subsec. (3) , Stats., which provide;:; : 

"Annually, beg inning July ·1, 1913, such sums as may be 
necessary for a lJ public printing, which includes paper, 
plates and electrotypes, stationer y, binding, and all other 
printing expenses, prescribed by law to be f urnished to 
any state office or officer, or other body and for which there 
is no other appropriation properly chargeable therewith." 

My opinion is that it can properly be paid out of that 
general appropriation and charged to the Wisconsin cran
berry growers association. The direction to publish is 
specific and mandatory and there "is no other appropriation 
properly chargeable therewith." So I t hink it is cover ed 
by t hat general appropriation. 
TLM 



OPINIONS OF THE ATTORNEY GENERAL 415 

Banks and Banking-In liquidation of bank, in absence 
of proof that corporation is insolvent or execution proof, 
deposit in bank by endorser on corporation's note which 
bank holds is not permitted as set-off against note given by 
corporation. 

c. F. SCHWENKER, Cornmissioner, 
Banking Departrnent. 

June 9, 1927. 

The facts you present to t his department are that in the 
liquidation of the Rusk County Bank, a certain corpora
tion's note for $4000, endorsed by two individuals, appears 
as an asset. The corporation has on deposit with the Rusk 
County Bank a sum of money which you say can properly 
be set off against the note. One of the endorser s has on 
deposit certain moneys and claims t he r ight to set off t he 
personal deposit against the corporation's note on t he 
grounds of his liability as an endorser. 

You inquire whether the state banking department in the 
liquidation of the bank is permitted to allow this set-off. 

In your statement of facts there appears nothing which 
would indicate that the corporation whose note the bank 
holds is insolvent. Unless the corporation is insolvent and 
execution proof, there is no liability on the part of the en
dorser and consequently no occasion for a set-off. This 
department, when Justice Walter Owen was the attorney 
general, r endered an opinion on a similar state of facts, 
which held that a deposit may be set off against a note held 
by an insolvent bank, but t hat an endorser on a note may 
set off a deposit against t he same only if he can show that 
the principal is execution proof , III Op. Atty. Gen. 41. The 
only immaterial difference in the statement of facts be
tween that request and this one is t hat the principal in the 
former was an individual, whereas the principal in your 
request is a corporation. See Hiner v . N ewton, 30 Wis. 
640; McDonald Manufacturing Co. v. Moran, 52 Wis. 203; 
Jones v . Piening, 85 Wis. 264. The case of Jones v . Pien
ing was approvingly cited in Cit izens Savings & Trust Co. 
v . Rogers, 162 Wis. 216 and Piotrowski v . Cze1·winski, 138 
Wis. 400. 
FWK 
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Pitbl1:c Of]icers-Unclersheriff-Salary of undersheriff 
may be changed at annual meeting of county board and 
such salary change may become effective immediately there
after . 

JOHN A. THIEL, 

District A ttorney; 
Mayville, Wisconsin. 

June 9, 1927. 

You state that the countY;board of Dodge county on Jan
uary 26, 1926, enacted a resolution providing that the 
salary of t he undersheriff of Dodge county should be $1,000 
per year. At the t ime the resolution was passed the under
sheriff was receiving $700 per annum. He has filed a claim 
for $275 for unpaid salar y because the $1000 salary was 
not given him in 1926., You wish to know whether he is 
ent itled to the sum of $1000 per annum in 1926. 

Sec. 59.15, subsec. (1), par. (e), Stats., provides: 

"The county board, at its annual meeting, shall fix the 
salary or compensation for any office or position ( other than 
the county officers designated by section 59.12 of the stat
utes, * * *) ." 

Subsec. (3) provides : 

"The county board may at any time fix or change the num
ber of deputies, clerks and assistants t hat may be appointed 
by any county officer and fix or change t he annual salary 
of each such appointee, except that the salaries of the under
sheriff and of the r egister in probate may be changed only 
at the annual meeting." 

The undersheriff is not a county officer under t he statutes 
within the meaning used in limiting changes of salary to 
the incumbents when _entering on new terms. The county 
board, assuming that the resolution was enacted at an an
nual meeting, had authority to and in this instance did 
raise the salary of 1926. 

You are therefore advised that the salary in this instance 
for the year 1926 was $1000 per annum. 
MJD 
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Normal Schools- Public Lands-Taxation-Lands deeded 
to board of normal r egents after first Monday in August 
are subject to taxation for that year . 

County cannot sell state lands returned delinquent to 
county t reasurer but county treasurer shall certify to com
missioners of public lands for payment of taxes descr ip
tions of such delinquent land. 

J une 13, 1927. 
WILLIAM K ITTLE, S ecretary, 

Boa1·d of Normal School Regents. 
On J une 9 you submitted to this department documents 

including warranty deeds, an option, and statement of taxes 
dealing with certain land therein described in the city of 
Eau Claire, sold to the board of r egents of normal schools 
in trust for the state of Wisconsin. The statement of taxes 
submitted to the board of normal regents constitutes the 
tax on four lots and amounts to $65. To this is added a 
2% penalty of $1.30, interest of $3.25, advertising fee of 
$1.00, making a total of $70.55. 

You inquire whether the board of normal r egents is 
"under obligation to pay the taxes of $70.55." By the 
terms of the contract the seller s of the fo ur lots under con
sideration were specifically r elieved of paying any taxes 
that might be assessed for the year 1926. 

An opinion was given you in 1920 by Attorney General 
John J. Blaine, IX Op. Atty. Gen. 224 and 587, on a state
ment of facts involving the same questions of law. 

Sec. 70.11, Stats., r eads in part as follows : 

"The property in this section descr ibed is exempt from 
taxation, to wit: 

" (1) That owned exclusively by the United States or 
by this state except lands contracted to be sold by the state ; 
* * * ,, 

Sec. 74.57, subsec. (1) , reads as follows : 

"It shall not be lawful for any county, city or village 
treasurer to sell any lands which shall have been acquired 
by the state after the taxes become a lien thereon. When 
such lands shall have been r eturned delinquent to the county 
t r easurer he shall cert ify to the commissioners of public 
lands a description thereof together with the amount of 
taxes charged against each separate description. The com-

27 
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missioner s of public lands within t en days after the r eceipt 
of such cer tificate from the county t reasurer shall consider 
the question of whether such taxes are j ust and legal, and ./ 
if t hey so find shall order the same paid. T hey shall trans
mit a cer tified copy of their order to t he secretar y of state, 
and upon his a udit and warrant drawn upon the state tr eas
urer the amount of said t axes shall be paid out of the _ap- " 
propriation provided for carrying out the p urposes of this 
section." 

This section of the statutes makes clear t he pr ocedure 
to be pursued when lands which have been acquired by the 
state shall have been r eturned delinquent to t he county 
t r easurer. The legislature has prescr ibed t hat the county 
tr easurer shall certify to the commissioners of public 
lands a . descri ption t hereof together with t he amount of 
taxes charged against each separate description . Such 
lands shall not be sold by the county treasurer when ac
quired by t he state af ter t he tax has become a lien thereon. 
The commissioners of public lands within ten days after 
t he r eceipt of such cer tificate from the county t r easurer 
shall consider the legality of t he taxes and whether they ar e 
just and shall make the pr oper order accordingly, as out
lined in t he statute quoted. 

In the opinion above referred to, this department held 
that any items for interest or fees should be cancelled by 
t he county boar d. The same applies in this instance. 

An added principle of law, not directly involved in t his 
answer but of inter est in t he consideration of this question 
by the public land commissioner s, is found in Petition of 
Wausau Investment Company, 163 Wis. 283. Our supr eme 
court, in that case, reviewed the law of t his state relating 
to taxation and laid down the following rule which I take 
from the syllabus : 

"Lands deeded to the state pr ior to t he first Monday in 
August in any year ar e exempted from taxation for t hat 
year , but lands of which the state becomes owner after 
that date, ar e not exempt for t hat year ." 

See also State v. Guaranteecl Investment Co., 163 Wis. 292, 
158 N . W. 84; also 166 Wis. 111, 164 N . W. 848. 
FWK 
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Ta,xation--Delinquent Taxes-Undivided interest in land 
less than whole may be redeemed from sale of such lands 
for delinquent taxes. 

LAWRENCE J. BRODY, 
Dist?'ict Attorney, 

La Crosse, Wisconsin. 

June 14, 1927. 

You state that certain land in your county is owned by 
three persons, one having an undivided one eighth, another 
an undivided one eighth and the third an undivided six 
eighths interest therein, and that the land has been sold for 
delinquent taxes; than the person owning an undivided six 
eighths interest in the land desires to r edeem that interest 
from the several tax sales and has tendered the amount 
necessary to redeem his six eighths interest, and you ask 
whether the county treasurer is r equired to accept such 
tender and whether a redemption certificate should issue 
for six eighths inter est. 

The question is answered in the affirmative. 
The statute, sec. 75.01, Stats., expr essly provides for r e

demption from tax sale by persons owning an interest in 
lands less than the whole. The language can hardly be 
plainer than this, from the statute: 

"* ~- * May, ,:, * * redeem the same or any 
pa;rt the-reof or any interest therein" 

by paying the county treasurer the amount for which sold 
or "* * * such portion thereof as the part or interest 
r edeemed shall amount to with interest," etc. 

The fact that it has never been done in the county and 
would necessitate a great deal of extra bookkeeping in 
order to complete the t r ansaction, as stated by you, does 
not give the county treasurer the power to refuse to accept 
the money tendered in redemption of undivided interests 
in lands sold for taxes. 
FEB 
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Counties-Taxatio~Ta.rr; Sales-Resolut ion of county 
boar d directing county clerk to sell and assign tax cert if- / 
icates owned by county for such amounts as in judgment of 
clerk and special committee are reasonable, less t han face 
value of said certificates, is void. 

FRANCIS J. G OLDEN, 
Dist,rict Attorney, 

Merrill, Wisconsin. 

June 14, 1927. 

Confirming my oral opinion expr essed to you over the 
telephone, I think that a r esolution of a county board di
recting the county clerk to sell and assign tax cer tificates 
held by t he county "for such sum or sums of money as in 
her j udgment, with t he assistance and advice of the special 
committee on tax certificates as to her and said committee 
shall seem reasonable, and for less than the face value of 
said cert ificates," and further to sell and quitclaim lands 
to which t he county holds tax deeds "for any sum or sums 
of money the said clerk, with the assistance and advice of 
t he special committee on tax certificates shall deem reason
able," is void. 

The r esolut ion referred appear s to have been adopted 
by the county boar d "subject to the approval of t he Wiscon
sin tax commission as to its legality," and the tax commis
sion has already expressed its opinion to you by letter of 
May 31, 1927, that said resolution is without authority of 
law. In that opinion I concur. See also the opinion to 
Earl J. Plantz, district attorney of Langlade county dated 
June 4, 1927, XVI Op. Atty. Gen. 398, a copy of which I 
have alr eady sent you. 

It is clear from the provisions of secs. 75.34 and 75.35, 
Stats., t hat a county board must itself act, after due publi
cat ion of notice of intention so to do, by order entered in its 
records prescribing t he terms of sale, to authorize the sale 
of tax certificates owned by the county at less than their 
face value. The board has no power to delegate to t he 
county clerk or to other persons such powers as ar e contem
plated by the resolution which you submit. 
FEB 
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Counties-County Park Com1nission-Public Lands
Public Parks-Real Estate-County park commission has 
no jurisdiction over platting of lands under provisions of 
sec. 236.09, Stats .. 

JOINT COMMITTEE ON FINANCE, 
L egislatu1·e. 

June 15, 1927. 

In your letter of June 8 you inquire whether a county 
park or planning board has any jurisdiction under the 
present statute over the platting of land on lakes and 
streams as provided under sec. 236.09, Stats., t he lots in 
such plats to be sold to the public. 

The powers of the county park commission are found in 
sec. 27.05, Stats. This section does not in express terms 
or by inference confer upon the county park commission 
any power to supervise the platting of lands under sec. 
236.09, Stats. The county park board is a statutory body 
deriving its powers solely from the statute. In accordance 
with the well-settled rules of construction, the powers of 
the county park commission must be found within the 
four walls of the statutes creating' it. 

Since the statutes do not confer such power upon the 
county park commission, it is t he opinion of this depart
ment that no such power exists. 
SOA 

Constitutional Law-Municipal Corporations-H om e 
Rule-Bill No. 493, S., relating to assessments for street 
paving, is probably const itutional although it is amend
ment to section of general city charter law which makes 
special provision as to cities of third class; such law can 
now be adopted by any city desiring it. 

SENATE, 
L egislature. 

June 15, 1927. 

Complying with your r equest for an opm10n as to the 
constitut ionality of Bill No. 493, S., I r eport as follows : 

So far as the bill enacts new law, that is the amendment 
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itself, it is general so as to apply to all cit ies. The only 
difficulty we have had is in t he application of it with ./ 
equality to all cit ies within t he meaning of the constit utional 
amendment which permits "enactments of th e legislature 
of statewide concern as shall with uniformity affect every 
city." 

The amendment is general but it affects cities of the third 
class in a different way than it affects cit ies of the other 
classes because of the exception in (b) which is still con
t inued in this amended section. 

We think the test would be its general application and 
not the effect or r esult of such application, so it would be 
legal. 

In answer to your other question, as to the right of t he 
local municipality to amend its charter so as to cover the 
provisions of this bill, if it desires to do so, I think there 
can be no question as to t hat right because t he purpose of 
t he home rule amendment was to give to each city t he right 
to amend, change or add to its charter powers as it may 
from time to time see fit and I t hink it may be safely said 
that t he theory of the home r ul e amendment was that the 
legislature would not interfer e with that delegated power 
except as it might be affected by general laws rather t han 
strictly charter laws, although that may not have been as 
specifically stated as it could have been, especially where the 
Jaw is general and applies with equality to all cit ies. 

You can see the danger of const r uing the constitutional 
amendment so as to allow the legislature to amend pro
visions or sections of t he general charter law, making them 
applicable to all cities, for if t he legislature could do that as 
to one section of t he general charter law it might do it as to 
each of the sections making them each general and applying 
to all cities, which would practically defeat t he provisions 
of t he home rule amendment, and it could not be said that 
that was the intent or purpose in the adoption of that 
amendment. So I t hink it is a safe rule to give a liberal 
construction to the constit utional amendment so as to allow 
all charter amendments to be adopted by the local munici
palities if they desirei them instead of t he legislat ure forc
ing it upon the municipalities in t he form of a specific 
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amendment to a section of the general chartei· law upon the 
theory that it is made general as to all cities. 

' TLM 

Appropriations and Expenditures-Repeal of specific ap
propriation statute after balance of such appropriation on 
hand at certain date has been transferred to another fund 
by subsequent legislature has no effect upon availability of 
such balance as part of fund to which it was transferred. 

BOARD OF CONTROL. 
June 16, 1927. 

I quote your statement of facts and inquiry as follows: 

"There was appropriated on July 1, 1917, $75,000 for 
the purchase of a site and the erection and equipme11t of 
buildings for the northern state t uberculosis sanatorium. 

"On July 1, 1927, sec. 20.17 (24) (k) , t he balance of this 
appropriation was made a part of t he appropriation made 
by the introductory paragraph of the same subsection. 

"In order to clear out at this time the various appropria
tions whose balances have either been used up or trans
ferred by this subsection referred to, it is proposed by the 
board of public affairs to r epeal sec. 20.17 (9a). 

"Would the repeal of this section destroy the availability 
of the balance transferred on July 1, 1927, for t he new ap
propriations made at that time?" 

The answer to your question in my opinion should be in 
the negative. 

The balance of the appropriation to the state board of 
control, effective July 1, 1917, for t he p urchase of a site for 
the northern state tuberculosis sanatorium embodied in said 
subsec. (9a), sec. 20.17, Stats., remaining on hand on June 
30, 1926, having been absolutely transferred and added to 
the appropriation made to the board as a general fund for 
the construction and equipment of buildings, etc., contained 
in t he introductory paragraph and par. (k), subsec. (24) , 
sec. 20.17 as enacted by the legislature of 1925, said subsec. 
(9a) is obsolete, and its r epeal by t he legislature of 1927 
can have no effect on the appr opriation made by such trans
fer by the 1925 legislature or on any disposit ion of any bal
ance still remaining made by the 1927 legislature. Said 
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subsec. (9a) was impliedly r epealed by the transfer of the 
balance of t he appropriation therein provided for to the 
construction, etc. fund by the 1925 legislature, and t he for
mal repeal of the original appropriation is merely removing 
from the statutes a provision which has no further applica
tion. 
FEB 

Agriculture-Taxatwn-Dog Licenses-Ch. 17 4, Stats., 
r equires that list of all dogs shall be made and filed with 
clerk and delivered to treasurer with assessment roll. In 
cities of first, second and third class that shall be done by 
police officers; in other municipalities by assessors. Owner 
of every dog shall annually before 1st day of February pay 
li cense fee and obtain license. 

Any person ,vho violates any provisions of ch. 17 4, Stats., 
is liable to penalty of not less than $5.00 nor more than $50. 
That includes failure to pay such license fee and obtain li
cense and can be enforced in appropriate court action. 

JAMES R. HILE, 
District Attorney, 

Superior, Wisconsin. 

June 16, 1927. 

Your letter of June 1, inquiring as to your duty as dis
trict attorney in the licensing and collecting of dog licenses 
in the city of Superior and in Douglas county has been r e
ceived and r ef erred to me for reply. 

Sec. 174.05, Stats., makes it the duty of the owner of 
every dog to annually befor e the first day of F ebruary ob
tain a license and pay the license fee. Subsequent sections 
provide for making a list of all owners of dogs and requires 
that to be t urned over to the town, village or city clerk with 
t he assessment roll and the clerk to deliver it to the treas
urer with t he tax roll. The treasurer is r equired to collect 
t he license fee and issue a license. 

Subsec. (4), sec. 174.07, Stats., provides that in cities of 
the second class, which would include Superior, the duties 
imposed upon t he assessor of making a list of the dogs in 
the city and filing the same with the clerk, should be per-
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formed by the police force under the direction of the chief, 
and on the first day of February and from time to t ime 
thereafter the p'olice are required to check over the list of 
unlicensed dogs and dispose of them in the manner pr ovided 
by law. You question under that provision of the statutes 
whether the distr ict attorney has anything to do with en
forcing forfeitures in the city of Superior. 

Subsec. (4), sec. 174.10 provides: 

"Any person who shall violate any of the provisions of 
chapter 174 of the statutes shall be liable to a penalty of not 
less than five dollars nor more than fifty dollars for such vio
lation." 

The duty of every owner of a dog to pay a license is speci
fically imposed by sec. 174.05, subsec. (1), so that any per
son who fails to pay such license as provided by the statutes 
incurs the penalty of from five to fifty dollars as so pro
vided. 

Whether the assessment or the list is prepared by t he 
assessor under the pr ovisions of sec. 17 4.06 ( 1) or under 
the provisions of sec. 174.07 (4) by the police department, 
is not material and does not affect the duty of the owner to 
pay the license or the penalty incurred under t he provisions 
of sec. 174.10 (4). 
TLM 

Appropriations and Expenditures-Real Estate Broke1·s 
Board-State board limited in its expenditures may not ex
ceed amount of limitation. 

June 17, 1927. 
REAL ESTATE BROKERS BOARD. 

You state that the board operates on funds provided by 
sec. 20.575, Stats., from which it appear s that fees received 
from licenses are appropriated to the Wisconsin real estate 
brokers board for the execution of its functions. However, 
t he expenditures of the board are limited by that section to 
$27,500 for the fiscal year ending June 30, 1927. You wish 
to know whether , in t he event t he board has to its credit 
with the state treasurer in excess of the limit of its expendi
tur es, it may expend these funds in t he event that it ex
ceeds its limit in' t he operation of its functions. 
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The board is limited in its ex penditures to $27,500 and 
although t he statute appropriat es all f ees r cceiYed by the 
board to its credit, the board is , nev<n-theless, prohibited 
from spending in excess of the statutory a llowance. 

You are referred to State v. Mills et al., 55 Wis. 229 and 
State ex rel. Bell v. Ha1·sha,w et al., 76 Wis. 230, in which it 
was held that expenditures may not l.Je made in excess of 
the appropriations and that t he sta te treasurer cannot pay 
out moneys, received by him except in pursuance of an ap
priation. 

There being no a uthority on your board t o g-o beyond t he 
sum of $27,500, you may not use any surplus to pay any 
expenses incurred in excess of the statutory limitation. 
MJD 

Constitutional Law-Fish and Game-Public Lands
Swamp Lcincls-Substitute Amendmen1. No. 1, A., to Bill 
No. 333, A., which authorizes use of funds derived fron1 
sa le of swamp lands to purchase lands for wild life pre
ser ves is unconsti t utional under provisions of sec. 2, art . X, 
Wis. Const., which appropriates such funds for school pur
poses. 

JOINT COMMITTEE ON FINANCE, 

Legislature. 

June 20, 1927. 

You ask for an opinion on certain provisions of Substi
tut e Amendment No. 1, A., t o Bill No. 333, A., which you 
say authorizes the conser vation commission , out of funds 
originally derived from the sale of swamp lands conveyed 
to the state by the f eder al government under the swamp 
land act (9 U. S. Stats. at La rge 519) , to acquire swamp or 
marsh lands either by purchase or tax deed and to improve 
such lands for forest or wilcl life purposes, and you ask if 
t he purchase of such lands for the purpose named out of 
funds derived from the sale of feder al swamp lands comes 
within the scope of t he federal act which devoted the pro
ceeds from t he sale of such lands for r eclamation purposes, 
and you desire also to be adYised, if the bill should ber.om P. 
a law and the state should purchase any swamp or marsh 

\ 
_/ 

I 
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lands in a drainage district, either by private purchase or 
by tax certificate, if t he state would be liable for any or all 
of the bonds issued against such dr ainage distr ict . 

I think your first question is. answer ed fully by t he gen
eral principles involved in a.r.d disposed of by the opinion 
writ t en by Mr. Messer schmidt to Prof . E. R. Jones on June 
6, 1927, XVI Op. Atty. Gen. 401. 

The difficulty with the legfolatur e's now dealing with t he 
swamp lands or wit h t he f1mds derived from t he sale of 
swamp lands is t he fact t hat. by sec. ;_\ art. X, of t he state 
constitution "all moneys arising from ony grant to the stat~ 
wher e the purposes of such gi·ant ar e not specified * * * 
shall be set apart as a separate fund to be ca lled 'the school 
fund,' the inter est of which :rnd all other r evenues derived 
from the school lands shall be exclusively applied to the fol
lowing objects, to wit : '~ ~' * ,'' t hen follows the provi
sion for support and maintenance of schools. If I wer e at 
liber ty to construe that language, viz., ·'wher e t he purposes 
of said grant are not specified,'' as an or iginal quest ion, I 
t hink I should be inclined to say that, the amount of t he 
swamp land fund r equir ed for drainage purposes not being 
ascertained at that time, it could not be said that the 
pur pose of t he grant was not specified within t he meaning 
of that constit utional school grant, but our supreme cour t 
in t he case of State ex rel. Owen v . Donald, 160 Wis. 21, 
held that while t he proceeds of lands granted to the statr
for educational pur poses anrl the money~ ar ising from lands 
of the swamp land grant, which were cledicatecl to such pur
poses by sec. 2, ar t . X, W is. Const., form one school fund 
irrevocably pledged to school purposes, to be administer ed 
for t he purpose of producing moneys for such school fund, 
and t hat, being a constit utional app ropriation, puts such 
funds out of the reach of tha legislature for any other pur
pose. I do not think it can be held t hat the establishment 
of state pr eser ves for forest and wild life is "for educa
tional purposes" wit hin t he meaning of t hat const it ut ional 
pr ovision. For t hat r eason the act would be unconsti
t utional. 
TLM 
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Criminal Law-Indeter-minate Sentences-Prisons-Pa
role- Indeterminate sentences imposed to be ser ved con
secutively require ter m of one to be completely ser ved be- _.,, 
fore next one begins. 

Convict is not eligible to varole until he has served mini
mum of term ser ved last. 

If convict has never been sentenced before he will be con
sider ed fir st offender in all sentences imposed in said prose
cution. 

Convict is ent itled to deduction of t ime in each sentence 
for good behavior as authorized by statute. 

J une 21, 1927. 
BOARD OF CONTROL. 

Under date of June 10 you have enciosed with your letter 
a copy of cer t ificate of convictions and sentences to state 
pr ison in t he case of State -v. Fred Gebhardt. Ther e ar c 
four separate convictions and sentences which ar e to bE> 
served consecutively, each sentence to start at the expir a
t ion of the prior one. In each case the sentence is a gen
eral and indeterminate sentence of from one to five year s, 
so that in fact, he is given a twenty-year sentence. Yon 
ask to be advised whether these sentences ar e proper under 
the statutes of t his state, and also if found to be proper, 
you inquire when this per son will be eligible to consider a
t ion for parole. 

You also inquire whether he is to he deemed a first or 
second offender , presuming that t he offense for which he 
now stands convicted is his first .conviction of a felony. I 
understand that all of these convictions ar e t he r esult of a 
trial which ended on t he 18th day of F ebruary, 1926, and 
t hat they are sentences for separate counts in t he sam~ 
prosecution. .~ 

I am of the opinion that he is a first offender . 
In answer to t he question as to when this person will be 

entitled to consideration for parole, I r eier you to the deci
sion of this department, XVI Op. Atty. Gen. 80, where it 
was held that indeterminate sentences imposed by a court, 
to be served consecutively, require the term of one to bP. 
completely served before t he next one begins; that the con
vict will not be eligible to par ole until he has served t he 
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minimum of the term to be served last. This is applicable 
to the different sentences in this case. The party will be 
required to ser ve the first three sentences and one year of 
the fourth before he is eligible for consideration for parole. 
Of course, in each case his sentence will be reduced for good 
behavior to the extent as authorized by the statute. 

As to how much that will be, it1 will be impossible to state, 
as it will depend upon the acts of the prisoner. 
JEM 

Criminal Law-Indeterr11,inate S entences-Maximum 
tnm of indeterminate sentence must be for period of time 
not less than one year. Indeterminate sentence fixing 
maximum at less than one year is erroneous and illegal. 

Construction of secs. 359.05 and 359.07, Stats. 

June 21, 1927. 
BOARD OF CONTROL. . 

You have submitted copies of certificates of conviction 
and sentence to the Wisconsin state prison of two men, each 
of whom was convicted of obtaining money in the sum of 
$35 under false pretenses. The sentence in each case is "to 
the state prison at Waupun, Wisconsin, at hard labor, fo1· 
a general indeterminate term of not less than one day and 
not more than six months." 

You have denominated such certificates as "commitments" 
and r equest to be advised "if these commitments were prop
erly made to the Wisconsin state prison and whether or not 
these sentences are legally proper." 

The punishment provided by sec. 343.24, Stats., for the 
commission of the offense for which each prisoner was con
victed, so far as the same is here material, is "imprison
ment in the state prison or the county jail not more than ouc 
year * * * " 

By ch. 359, laws of 1925, secs. 4731 and 4733, Stats. 
1923, were repealed and the present secs . 359.05 and 359.07 
were created, and indeterminate sentences were in that man
ner authorized and directed by the laws of this state. 

That part of sec. 359.05, Stats., r elevant or pertinent tc 
the questions involved r eads : 
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" In every case in which the punishment of imprisonment 
in the state prison is awarded against any convict, * * * 
the form of sentence shall be substantially as follows : 

"'You are hereby sentenced to the state prison at Waupun _ 
at hard labor for a general indeterminate term of not less 
than (the minimum for the offense) years, and not more 
than (the maximum fixed by the court) years' * * *." 

That portion of sec. 359.07 material to the same questions 
r eads: 

"The sentence of any convict found guilty of treason, 
* * * or of any crime the minimum penalty for which 
is fixed by statute at twenty year s or more, to imprison
ment in the state prison, shall be for a certain term of time. 
In all other cases the sentence shall be f 01· a, term not less 
than one yea,r and shall be for a general or indeterminate 
term not less than the minimum nor more than the maxi
mum term of imprisonment prescribed by law for the 
offense. * * *." 

These two newly created sections must be construed to
gether in order that a clearer understanding of the legisla
tive intent may be arrived at, and, when so construed, it ap
pears that but one conclusion may r esult. viz., indetermi
nate sentences may be pronounced only in cases when the 
"term" of imprisonment awarded is "not less than one 
year." 

It is apparent, therefore, that in pronouncing an indeter
minate sentence, t he court is directed and r equired (a) to 
sentence for a "term of not less than the minimum for the 
offense, and not more than the maximum fixed by the court" 
(sec. 359.05) , and (b) to sentence "for a term not less than 
one year" (sec. 359.07). The word "term" where it occurs 
in the phrase "for a t erm of not less than one year" section 
359.07) should be construeJ to mean "maximum term" as 
defined by sec. 359.05, where it is said that an indeterminate 
sentence "shall have the force and effect of a sentence of the 
maximum term * * * " 

The length of the "term" of an indeterminate sentence is 
measured by the maximum and not by the minimum there
of. The statute admits of no exception to this rule (sec. 
359.07). To illustrate: The "term" of an indeterminate 
sentence "of not less than one day anrl not more than one 
year" is one year (the maximum), not one day (the mini-
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mum) . If t he "term" of an indeterminate sentence should 
be construed as the minimum length of time thereof, con
victs sentenced for an indeterminate term would be entitled 
to their freedom upon serving the minimum prescribed for 
th0 offense, for that is the minimum of every indeterminate 
sentence. In the instant cases the convicts would be en
t itled to their release from prison upon serving a term of one 
day. Such reasoning leads to a point far from the ex
pressed legislative intent and enactment. 

In other words, a sentence for a general or indeterminate 
term shall and must always be for the minimum length of 
time prescribed by statute for the offense, and the maxi
mum shall and must always be for that length of time fixed 
by the court ·within the maximum prescribed by statute for 
the offense, and which maximum time or term fixed by the 
court shall in no instance be "less than one year ." This was 
not done by the court when it pronounced sentence in t he 
instant cases and its error is apparent. 

The penalty prescribed by sec. 343.24, Stats., under which 
the pr isoners were convicted, gave to the court an option 
to award imprisonment in either the state prison or the 
county jail. If in the county jail, the sentence should have 
been for a definite period of time fixed by the court, the 
maximum to be "not more than one year." If in t he state 
prison, the sentence must ha\-e been for an "indeterminaLe 
term of not less than the minimum for the offense and not 
more than the maximum fixed by the court," which maxi
mum could not be fixed "for a term * * * less than 
one year." 

In the light of the foregoing, this department is con
strained to hold that the court's sentence in each case is 
erroneous. In this opinion it is assumed that the convic
twns are valid. It is the sentences only that are ilJegal. 

Had the defendants in t hese cases, by writs of error, test
ed the legality of the sentences pronounced upon them by 
the trial court, the supreme court would have undoubtedly 
reversed t he judgment of sentence and would have or dered 
the lower court to pronounce and enter in each case the 
proper judgment nunc pro tune, as was the mandate of the 
supreme court in the case of McDonald v . State, 79 Wis. 
651, 654. See also : Haney v. State, 5 Wis. 529; Benedict 
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v. State, 12 Wis. 313; Pegww v. State, 12 Wis. 534; McEn
tee v . State, 24 Wis. 43; Taylor v. State, 35 Wis. 298, 302-
303. 
HAM 

Criminal Law-Etnbezzlement--Larceny as Bailee
False Pretenses-Under facts state prosecution will lie for 
embezzlement, larceny as bailee and probably obtaining 
signatur e to instrument by false pretenses. 

FARNHAM A. CLARK, 
District A ttoniey, 

Menomonie, Wisconsin. 
You have submitted the following: 

June 21, 1927. 

"A, a real estate agent doing business in the city of Me
nomonie, obtained from B at hi$ request $1,100. This 
money was given to A by B for the purpose of puttinr: it 
out on fir st mortgage investments. A acted as B's agent in 
placing the money. A placed the money on or about May 
23, 1922, and secured a r eal estate first mortgage on some 
real estate in said city. On or about the 30th day of July, 
1924, the note and mortgage became due. Prior to its com
ing due A went to B's house and informed him that the 
party to whom he had loaned the money was ready to pay 
the money, and A r equested B to execute a satisfaction of 
the mortgage, so that he could place it on file when the m0rt
gagor paid him the $1,100 and interest due at that time. 
A, acting as B's agent in putting the money out, also acted 
as B's agent to collect the same. B executed the satisfac
tion and delivered it to A. The mortgage and note had .al
ways been in the possession of A for B. 

"A was indebted to C, another party and a total stranger 
to the above transaction. C was pr essing A very hard to 
pay. A, taking advantage of the situation between himself 
and B, files the satisfaction of the mortgage to B, and deliv
er ed the note to the mortgagor, taking from him another 
note and mortgage in the sum of $1,250 in favor of C. No 
money was paid by the mortgagor to A nor to B. A never 
paid B the $1,100 and interest due. By securing the note 
and mortgage from the mortgagor in favor of C, A ther eby 
satisfied t he claim held against him by C." 

You inquire what offense or offenses A has committed. 
You state that you believe he is guilty of larceny as bailee 
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as provided in sec. 343.17, Stats., the last sentence of which 
provides: 

"Whoever being a bailee of any chatt el, money or valu
able security shall fraudulently take or fraudulently r.on
vert the same to his own use or the use of any person other 
t han the owner thereof, although he shall not break bulk or 
otherwise determine the bailment, shall be guilty of larceny, 
and may be convict ed thereof on an indictment or informa
tion for larceny, and upon such conviction be punished as 
hereinbefore prescribed." 

We agree with you. 
We also believe that A may also be prosecuted for embez

zlement as under sec. 343.20 one may be guilty of embezzle
ment by appropriating not only money and funds but also 
"goods, wares, merchandise, produce, lumber or any other 
property or thing which is the subj ect of larceny." 

See sec. 343.17 where property is enumerated which is 
the subject of larceny. See also State v. White, 66 Wis. 
343. 

He may also be guilty under sec. 343.25 for obtaining the 
signature to a written instrument by false pretenses. This 
latter is simply a suggestion. The facts which you state 
may not be sufficient to bring the case wi thin the purYiew 
of this section, but if the misrepresentation was as to an 
existing fact instead of a promise to do something in the 
future it will be an offense under this statute. You must 
be able to show that t he representation of A to B that the 
party to whom A had loaned the money was ready to pay 
the same was false. See Krenn v. State, 157 Wis. 439 . 
. JEM 

Ag1iculture-Taxatior1r-Draitnage Certifi.cates-Drain
age assessment certificat e held by co1,mty under sec. 89.37, 
subsec. (4), par. (b), may not be sold at less than their face 
value. 

ROBERT P. C LARK, 

District Attorney, 
Elroy, Wisconsin. 

June 21, 1927. 

You state that pursuant to sec. 89.37, subsec. (4), par. 
(b), Stats., Juneau county is holding a number of drainage · 

28 
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cert ificates in trust for the benefit of tr.e drainage districts 
,vithin that county, and you inquire whether the county 
board has authority under see:s. 75.34 and 75.35 to sell t hese 
drainage certificates at less than face value. 

Subsec. ( 4) , par. (b) , sec. 89.37 provides as follows : 

"The county · bidding in such drainage assessment cer tifi
cates shall not be held or r equir ed to pay therefor , or be in 
any manner held liable thereon, but shall hold and sell and 
assign t he said certificates in trust for the benefit of the 
drainage dist rict in which the lands so sold are situated." 

Sec. 75.34, subsec. (1) is, in par t, as follows: 

"The several county t r easurers, when no order to the con
t r ary shall have been made by the county board, shall sell 
and transfer, by assignment , any tax certificates held by the 
county to. any per son offer ing to purchase the same for the 
amount for which the land descr ibed therein was sold, with 
interest t hereon at the rate of fifteen per cent per annum; 
* * * ,, 

The county board is prohibited from selling, conveying, 
transferring or directing the sale of any tax cert ificates 
owned or held by the county at less than the face value 
ther eof unless such board shall have previously dir ected the 
county clerk to give not ice o.f it s inten tion so to do by publi
cation for the r equired per iod. 

I can find no statute authorizing the sale by a county of 
drainage cert ificates held by it in t r ust for less than their 
face value. 

A comparison of the pert inent provisions of the statutes 
on assessment and sale of gener al taxes with those on 
drainage district taxes indicate, howeYer , that the county 
holds these drainage district assessment certificates in a fi
duciar y capacity and may not sell them at less than the face 
value. 

Under sec. 89.37 the provision is made for the r etur n of 
drai nage assessments in the same mannei;· and at the same 
time as delinquent taxes, but separately therefrom. Wben 
the lands are sold for taxes and cert ificates of sale issued 
the t r ansactions must be kept separately from the those on 
general taxes and a separate certificat e for the amount of 
drainage assessments, penalt ies, and accr ued interest issued. 
No extr a advertising f ee shall be added to the1cert ificate of 
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sale for drainage assessments when the land was at the same 
time sold for taxes as well as for drainage assessments. 
Even though a general tax may have been paid, if t he drain
age assessment is not paid the county t r easurer may sell t he 
lands for drainage assessments in the same manner in 
which he would proceed if the taxes thereon were unpaid. 
The tax certificate and drainage assessment cert ificate on 
the same land may be assigned separately or together , but 
at publ ic sale they shall be offered and sold together . 

The county treasurer, under subsec. (2) of this statute; is 
charged ·with keeping separately the district accounts show
ing sums received by the county in payment of drainage 
assessments as principal on the sale of these certificates _at 
t he tax sale, except such certificat es as shalb be sold to lhe 
county, all sums received as principal and interest on the 
sale or assignment of drainage assessment certificates aftei· 
t he county has paid them in and such other accounts as shall 
be received by him. 

Under sec. 89.47, subsec. (5) the drainage commission
ers when they shall have authority to borrow money pledge 
the drainage assessment cer tificates after they shall have 
obtained them from the county t r easurer of the county in 
which drainage assessment certificates are held in trust for 
the payment of the authorized loan. The pledgee is ex
pressly prohibited by this subsection from selling the certifi
cates for less than their face value and six per cent interest 
from their date. Loans may not be made in excess of the 
face value of the bonds. 

Benefi ts and damages are assessed by the commissioner 
against the property and, if a county may sell at less than 
the face value where it holds in t rust, the property holder 
in the distr ict will be overburdened ·with assessments be
cause the difference between the face value and the sale 
price ,-..,.m have to be made up by another assessment. If 
t he county has this power the property holders will have 
nothing to say and will be subject to the ar bitrar y displ)si
t ion of these cer tificates by the count~·-

It seems clear to me from the for egoing comparison and 
in addition from the fact that the county holds in t rust, is 
not held or required to pay therefor , a nd is not liable there~ 
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on, that the county may not sell these drainage assessment 
certificates at less than their face value. 
MJD 

Elections-Public Printing-N ewspape1·s-Weekly paper 
is entitled to only sixty cents per square for publication of 
official ballot and notice of ,general election. 

June 21, 1927. 
A. A. HITT, 

Assemblyman. . 
In you communicat ion of this date, you inquire: 
"Under subsec. ( 4) of 6.22 of the statutes of 1925, are 

weekly newspapers entitled to the sixty cents per square for 
each publication or only for one? This section specifies t he 
r ate for the first and for the second publication in daily pa
per s but it does not specifically state the same in regard to 
weekly newspapers." 

Subsec. ( 4), sec. 6.22, Stats., r eads as follows: 

"The compensation to be paid for all publications pur
suant to sections 6.21 and 6.22 shall be sixty cents per 
square for weekly papers, and one dollar per square for the 
first publication, and thirty-five cents per square for each 
subsequent publication in daily papers, ,:, * * " 
This was formerly sec. 37, Stats. 1898. At that time the 
following was the provision with r espect to compensation : 

"* * * The compensation to be paid for all publica
t ions of such 'notice shall be the amounts nereinafter speci
fied and no more: For a general election, in weekly papers, 
one hundred and twenty dollars, and in daily newspaper s, 
two hundred and forty dollars * * * which shall cover 
all insertions required to be made, * * * " 

Ch. 583, Laws 1907, amended this section to grant the 
compensation now provided for. A lump sum was pre
viously -provided for, which you will notice was double the 
amount for daily newspapers as compared to weekly news
papers. 

A careful reading of the present statute, as above quoted, 
makes it clear that the payment of 35¢ per square for a sec
ond publication refers solely to daily papers and makes no 
reference to weekly papers. 

This is further emphasized by a consideration of the his-

,, 
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tory of this section. This department rendered an opinion 
on this same question in 1924, XIII Op. Atty. Gen. 528. No 
change has been made in the law since then. 

The law as it now reads provides that weekly papers 
should be paid 60¢ per square for two publications and lilre
wise provides "$1.00 per square for t:he first publication, 
and 35¢ per square for each subsequent publication in daily 
papers." 

The opinion in XIII 10p. Atty. Gen. 528 is reaffirmed. 
FWK 

B'ridges and Highways-Selection of town highway to be 
improved with allotment of money to towns under sec. 20.49, 
subsec. (8) , Stats., is made by town; such selection is not 
effective until approved by county highway committee ; work 
of improvement must be done under supervision of county 
highway committee. 

HOWARD D. BLANDING, 
District Attorney, 

St. Croix Falls, Wisconsin. 

June 22, 1927. 

Subsec. (8), sec. 20.49, Stats., providing for the allotment 
of surplus motor vehicle license fees and motor vehicle fuel 
taxes to towns, cities and villages provides in part as fol
lows : 

"* * * The amounts allotted to the towns and vil
lages shall be expended by the town and village officers, sub
ject to the supervision and>approval of the county highway 
committee." 

You ask whether under this provision the county high
way committee or t he town hoard selects the highways to be 
improved in a town. 

I think it very clear from the statute that the town offi
cer s are to select t he highways for improvement with the 
money allotted to the town under the provisions of sec. 
20.49, but that such selection before being effective must be 
approved by the county highway committee and the work 
of improvement must be done under the supervision of the 
county highway committee. 
FEB 
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Dairy .and Food-Cheese-American cheese and cheese 
known as Brick cheese may be manufactured from milk 
from which milk fat has been slightly removed without mak
ing said cheese in form ten inches in diameter and nine 
inches in height so long as cheese contains not less than 
50% milk fat. 

June 22, 1927. 
C. J . KREMER, 

Dai'ry and· Food Commissioner. 
In your recent letter you state that due to the decision 

r ecently handed down by the supreme court of Wisconsin 
in the case of State of Wisconsin v . Langlade County Cream
ery Cotnpany, 213 N. W. 664, which opinion has practically 
reversed the construction of the laws heretofore held by 
yoar department relating to the manufacture of at least one 
tyl}e of cheese; you are at a loss as to what relation sec. 
352.36 and see. 352.03, Stats., hold to each ;other . You say: 

"If I correctly understa.nd the decision referred to, it is in 
subs'tance that sec. 352.36 must. be considerecl as having been 
modified as far, at least, as Emmenthaler cheese is con
cerned, by sec. 352.03. Inasmuch as sec. 352.03 deals not 
only with Emmenthaler cheese, but also with cheese known 
as American or Cheddar cheese and cheese known as Brick 
cheese, the question presents itself: Do the standards as 
to butter fat content enacted by this section also modify, 
but in a different degree, sec. 352.36? In other words, 
must cheese known as American cheese and cheese known 
as Brick cheese not only be made from milk which will pro
duce cheese with not less than 50 per cent milk fat, but also 
from milk from which no portion of its original butter fat 
has been removed, or, to put the question another way, must 
American type cheese or Brick type cheese which contains 
50 per cent milk fat in the water-free substance, but is manu
factured from milk from which any of the fat originally 
contained therein has been removed, not he made in any 
form except 10 inches in diameter and 9 inches in height as 
pr ovided for in sec. 352,36 ?~ 

Sec. 352.36 prohibits the manufacture and sale of cheese 
from skimmed milk or · milk.,from which any part of the 
milk fat has been extracted, unless such cheese is n:iade in 
forms of ten inches in diameter and nine inches in heighr. 
This statute was enacted by 1:h. 30, Laws 1895. Sec. 352.03, 
subsec. (9), par. (a) provides in part as follows : 
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"Cheese is the sound, solid and ripened product made from 
milk or cream by coagulating the casein thereof with ren
net, pepsin or lactic acid, with or without the addition of 
ripening ferments and seasoning or added coloring matter ; 
and contains, in the water-free substance, not less t han 
fif ty per cent of milk fat ; * * * except that Emmen
thaler cheese, commonly known as domest ic Swiss cheese, 
shall contain in the water-free substance not less than forty
three per cent of milk fat." 

The first part of the above quoted section to the secon d 
semicolon was enacted by ch. 398, Laws 1909. The latter 
part was enacted by ch. 474, Laws 1915. Our supreme 
court held that the provision in said Gection that "Emmen
thaler cheese ··· ~, * shall contain in the water-free 
substance not less than forty-thi·ee per cent of milk fat," 
must be constr ued as modifying sec. 352.36 to the extent 
that Emmenthaler cheese may be made from milk from 
which some milk fat has been extracted to the extent that 
the cheese contains not less t p.an 43% of milk fat. The 
court used the following language: 

"We therefore hold that subdivision 9 of section 352.03 
and section 352.36 of the statutes should be construed to
gether and that, when so construed, they permit the making 
of Emmenthaler cheese from milk which has been standar d
ized by the removal of a slight amount of butter fat, pro
vided that the amount removed shall be so slight t hat the 
Emmenthaler cheese made from such milk shall, neve·r con
tain less than .43 per cent of butter fat in the dry matter." 
State v . Langlade Co. Creamery Co., 213 N. W. 664, 665 . 

. The court did not in any way refe11 to Amer ican or Ched
dar cheese, as that quest ion ·was not before it . If the pro
vision of the statute that Emmenthale1· cheese must contai\J 
not less than 43% of'•milk fat modifies sec. 352.36,' theti it 
seems to me it must necessatily follow that the provis ion 
that other cheese shall contain 50% bf iffilk fat must · also 
modify the provision of sec. 352.36, so far as· it re lates' to 
other cheese. I see no escape fr<;>m this conclusion. · "f " 

You state thatthere·Will be no $p'eciaI difficulty in enforc
ing the law so far as other than Emmenthaler· cheese is con
cerned if it is held that said construction which was applied 
to Emmenthaler cheese by the supreme court is extended to 
·ot her cheese as well. 



440 OPINIONS 0F THE ATTORNEY GENERAL 

You are therefore advised that it is my opinion that 
American cheese and cheese known as Brick cheese may he 
made from milk from which milk fat has been slightly re
moved without making it in the form of ten inches in diam
eter and nine inches in height, so long as the cheese contains 
not less than 50% milk fat. 
JEM 

Public Offi,c,er s-Sup~r intendent of Public Proper ty-Bill 
No. 601, S., to create subsec. (12a), sec. 3;1.03, Stats., giv
ing specific power to superintendent of public property to 
furnish statistical sorting an<l tabulating equipment for use 
of state departments by leasing equipment to be ope~·ated 
by person employed by owner under stipulated r ental and 
wage schedule and charge such expense to department in 
proportion to use of service, held to be unnecessary because 
present statutes authorize him to furnish such service. 

June 23, 1927. 
BOARD OF PUBLIC AFFAIRS. 

-You say certain departments in the capitol have need for 
mechanical sorting and tabulating equipment but do not 
have enough of such work to justify the leasing or purcha!'l-· 
ing of such devise for the exclusive use of s•.1ch departments 
and so desire the superintendent of public property to leasE! 
the equipment and operate it, charging the cost to the de
partments in the proportion of such service. You say be
cause it was thought that could not be done under the pr es
ent s~tutes, Bill No. 601, S., was introduced by t he joint 
committee on finance for the purpose of giving specific au
thority to the superintendent of public property to lease 
s~ch machines, empl.oy an operator, and furnish such serv
ice to the departments needing the same and to charge the 
expense thereof to the departments in proportion to the use. 

You say the equipment which is now fit ted forr perf orm
ing this kind of .work cannot be purchased but it can be 
leased and you a:sk if this proposed bill is necessary in or
der to authorize the superintendent of public property to 
l~ase the ·necessary machines and to employ an operator 
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and charge the expense to the departments using the same, 
or if that can be done under present laws. 

The powers and duties of the superintendent of public 
property are prescribed by sec. 33.03, Stats. By subsec. 
(5) of that section he is given power to purchase all neces
sary permanent personal property, etc., and by subsec. ( 6) 
to furnish to every officer or agent of the state all supplies 
of whatever kind which he is entitled by law to receive. 
That, you will notice, does not say to purchase, so that w,ould 
mean to furnish it under whatever arrangements or in what
ever manner it was found necessary or advisable in each 
particular case. You say this particular equipment cannot 
now be purchased but it can be leased, Then, in order to 
furnish it, the superintendent would have to lease it, and 
under such arrangement the title or owner ship of the ma
chinery would remain in the lessor and because of the char
acter of the machinery I can see where t he owner might 
very naturally r equire that it be operated only by skilled 
persons in his employ and under his control because it might 
be entirely ruined if allowed to be operated by anyone in 
the differ ent offices. So if that is necessary or reasonably 
r equired to enable the: superintendent to furnish this ser v
ice to the different offices, I have no doubt t hat he could do 
so under the provisions of subsec. ( 6) of the present statute 
and for that reason I do not think this proposed act is neces
sary, and in fact I think it might be held to narrow r ather 
t han enlarge the powers of the superintendent because 'Of 
t he very specific provision for furnishing that particular 
service. I think there are several provisions already fn sec. 
33.03 which illustrate that fact. It is difficult in enacting a 
particular law to think of all the conditions, circumstances 
and things to which it may apply in the future, and for that 
reason it is better in many laws not to be too specific but 
rather to make general provisions so they will apply to con
ditions that may arise in the future and that you may not 
have in mind in dealing with a specific situation. 

For the reasons above stated, I am satisfied this bill is 
not necessary in order to confer the power for the purposes 
stated; as to the wisdom of it under the conditions named, 
that is for you to determine. 

·TLM 
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Appt·op1·iations and E xpenditures-Live Stoclc--Bovine 
Tuber culosis-Interpretation and construction of chs. 6 and 
24, Laws 1927. Fund of $7!50,000 cr eated by ch . 6 is emer
gency appropriation out of which is payable indemnities to 
owners of diseased animals condemned and slaughter ed by 
order of li-ve stock sanitary board according to provisions 
of ch. 94, Stats. 

Fund of $75,000 created by ch. 24, Laws 1927, is for pur
pose of paying indemnities for animals condemned and 
slaughtered as reactors, such condition having been dis
closed by t ests which we1•e not made in accordance with 
regulations or permits of live stock sanitary board. 

June 23, 1927. 
DEF ARTMENT OF AGRICULTURE. 

Attention Dr. V. S. Larson. 
You request to be advised on the following questions : 
1. Whether indemnity claim for tubercular cattle of 

Charles L. Hill & Son, Rosendale, condemned and slaugh
tered in accordance with the r egulations and permits of the 
state department of agriculture can be legally allowed and 
paid out of fund of $750,000 appropriated by ch. 6, Jaws of 
1927, notwithstanding that said chapter cr eated said fund 
for, the payment of indemnities according to the provisions 
of ch. 94, Stats., whereas the claim arose at a time when the 
provisions of said ch. 94 were known as ch . 76gg. 

2. Whether indemnity claim of Murphy F arms of Egg 
Harbor, for cattle 'condemned and slaughter ed as r eactors, 
such condition having been disclosed by test s which were 
not made in accordance with the r egulations or permits of 
the live stock sanitary board, can be legally allowed and 
paid out of·fund of $75,000 created by ch. 24, laws of 1927. 

Your first question is answered in t he affirmative, with 
the following explanation : The claim arose under the pro
visions of ch. 76gg, Stats. 1921. Since that time, by appro
priate legislation, the governing sections of the last men
tioned chapter have been renumbered and ar e now found 
in ch. 94, Stats. Such renumbering and r earranging of sec
tions and chapters of the statutes in no wise affect or change 
the meaning of any law, the sole purpose being to accom-

I 
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plish a complete revision of our statutes, only. See sec.-
43.08, subsec. (2) , Stats. 

Your second question is also answered in the affirmative. 
HAM , 

.. I i ' -~ f 

Armories-Covyrights-License must be obtairwd fo.r 
rendition of copyrighted music at dance held in state-own~d 
armory to which admission fee is charged. 

RALPH M. lMMELL, 
Adjutant General. 

June 23, 1927: 

In your letter of June 18 you inquire whether it is neces
sary to obtain a license for the rendition of music copy
righted by the American Society of Composers, Authors 
and Publishers in a state-owned armory. You state that 
dances are held in the particular armory to which you refer, 
the music being furnished by an orchestra and that an ad
mission fee is charged at some of the dances. 

Sec. 1 of the federal copyright act (35 Stats. at Large 
1075) provides: 

"Any person entitled thereto, upon complying with the 
provisions of this title, shall have the exclusive right: 
* * * 

"* * * 
"(e) To perform the copyrighted work publicly for profit 

if it be a musical composition for the purpose of public per
formance for profit ; * * *" 

Sec. 25 of the federal copyright act ( 37 Stats. at Large 
489) provides a penalty not less than $250 nor more than 
$5,000 for infringement of the copyright in any work pro
tected under the copyright law. 

The term "performance foi: profit" has been held to ex
clude only those persons who do not perform publicly for 
profit the musical composition-as in the case. of str'eet 
parades, school, educational, or similar public occasio,ns and 
exhibitions. Hubbell v. Royal Pastime A.musement Co., 
242 F ed. 1002. 

The performance of a copyrighted musical composition in 
the dining room of a hotel or restaurant, open to guests 
without charge for admission to hear it, infringes the exclu-
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sive right of the owner of the copyright to perform the 
work publicly for profit. Herbert v. Shanley Co., 242 U.S. 
591. 

The playing of excerpts of copyrighted musical composi
tion in moving picture theatres to which a charge for ad
mission is made is a "performance for profit" within the 
meaning of the copyright law. Harms v. Cohen, 279 Fed. 
276. 

The rendition of copyrighted music at a dance, where an 
admission fee is charged, is a "performance for profit" 
within the meaning of the copyright law. In compliance 
with the plain terms of the act, a license must first be ob
tained for the rendition of copyrighted music at such dance. 
The fact th~t the rendition takes place in a state-owned 
armory does -not fall within the exceptions provided! in the 
copyright law. 
SOA 

Courts-Public Officers-Justice of peace in city has 
jurisdiction to try offense committed prior to enactment of 
ch. 188, Laws 1927, which granted jurisdiction to justices 
in cities to try criminal cases. 

PAUL B. CONLEY, 
District Attorney, 

Darlington, Wisconsin. 

June 24, 1927. 

In your recent letter you direct my attention to ch. 188, 
laws of 1927, which amends sec. 62.24 subsec. (2), Stats., 
by repealing par. (b), subsec. (2). The part r epealed read 
as follows: 

"No justice of the peace shall have criminal jurisdiction 
of offenses committed in th~ city, nor power to issue war
rant for, examine, commit or hold to bail any person charged 
with an offense therein." 

You state that you have purposely held up arrests in state 
court of numerous defendants in the city of Darlington 
against whom evidence was obtained during the recent 
liquor investigation in your county for the reason that you 
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did not think the state would get a fair break before the 
police justicei of your city who until the day when ch. 188, 
laws of 1927, went into effect had exclusive jurisdiction of 
all the offenses committed in the city. You inquire whether 
at the present time you can have warrants issued for 
offenses committed, last March by a justice of the peace in 
your city. In other words, does the fact that the police 
justice had exclusive jurisdiction at the time the offense 
was committed act as a bar to the issuance of warrants for 
these offenses before a justice of the peace at the present 
time? 

Sec. 12, art. I, Wis. Const., provides th'at no ex post facto 
law shall ever be passed. 

Your letter raises the question )Whether this provision of 
the constitution is violated if this law should be construed 
to apply to offenses which were committed prior to its enact
ment. Laws relating to matters of procedure merely and 
that do not deprive the accused of any substantial right are 
not ex post facto, so that laws changing the jurisdiction of 
the court for the trial of offenses do not violate this provi
sion. 12 C. J.1 1103, 1104. 

In Duncan v . Missouri, 152 U. S. 377, the court passed 
upon a similar question which arose in the state of Missouri. 
Chief Justice Fuller, writing the opinion of the court, on 
page 382 used the following language, which is here ap
propos: 

"It may be said, generally speaking, that an ex post facto 
law is one which imposes a punishment for an act which 
was not punishable at the time it was committed; or an ad
ditional punishment to that then prescribed; or changes the 
rules of evidence by which less or different testimony is S\lf
ficent to convict than was then required; or, in short, in 
relation to the offense or its consequences, alters the situa
tion of a party to his disadvantage; Cummings v. Missouri, 
4 Wall. 277; Kring v. Missouri, 107 U. S. 221; but the pre
scribing of different modes of procedure and the abolition 
of courts and creation of new ones, leaving untouched all 
the substantial protections with which the existing law sur
rounds the person accused of crime, are not considered 
within the constitutional inhibition. Cooley Const. Lim. 
(5th ed.) 329." 

In 12 Am. &IEng. Encyc.1 of Law, 2d ed., 534, the rule is 
thus stated: 

I 
I 
I 
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"* * * A statute which abolishes an existing court, 
or creates a new court, or confers an additional jurisdiction 
on a court already organized, or enlarges or diminfshes the 
powers of an existing 1court, does not fall under the consti
tutional ban against ex post facto laws." 

See also cases cited in Note 81 of 12 C. J. 1104, where it 
was held that if there is no tribunal _competent at the time 
to punish the offense the jurisdiction cannot afterwards be 
conferred. U. S. v. Starr, 27 F. Cas. No. 16379, Hempst. 
469. 

In your case the police justice had jurisdiction to try your 
cases. The fact that the statute confers upon justices of 
the peace the concurrent power to try these .cases also does 
not come within the prohibition of this constitutional provi
sion. 

You are therefore advised that you may start your prose
cuti.ons before justices of the peace although the offenses 
were- committed prior to the enactment of ch. 188, laws of 
1927. · 
JEM 

State Fair-Contracts-Public Officers-Commissioner 
of agriculture has power to enter into contracts with per
sons, firms or corporations for fornishing and operating 
amusement devices on state fair grounds . . 

Contract for furnishing and OtJerating amusement de
vices which does not conform to contention of respective 
parties may be reformed by commissioner of agriculture. 

June 24, 1927. 
W•., A. DUFFY, 

·commissioner of Agriculture. 
The material facts presented in your letter of June 17 

are ,as fo1lows : 
U~der date of January 1, 1924 a contract was entered 

into between the commissioner of agriculture and Charles 
S. Rose and John A. Miller, by the terms of which Rose and 
Miller were to furnish amusement devices etc. on the state 
fair grounds, the state to receive certain percentages of the 
gross receipts derived through the use of such amusement 
devices. Under the contract the property installed is to 
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remain the personal property of t}1e said Rose and Miller. 
At the time the contract was executed, it was orally under
stood and agreed that the property belonging to Rose and 
Miller would not be subject to any property tax. During 
the year 1925, the town of Wauwatosa assessed taxes 
against the property of Rose and Miller in the amount of 
$1,550.29. 

On February 4, 1927 the commissioner of agriculture en
tered into a further contract with Rose and Miller by the 
terms of which the state agreed to accept cancelled tax re
ceipts in lieu of payment of concession money up to the 
amount of said receipts. You inquire whether the contract 
of February 4, 1927 is valid and v.'hether the commissioner 
of agriculture had the power to enfor into such contract. 

By secs. 93.06 and 93.07, Stats., the state department of 
agriculture, with the state fair adYisory board, is given the 
power in substance to manage the state fair grounds and 
state fair, and the business connected therewith. XII Op. 
Atty. Gen. 621. 

Furnishing amusements and entert ainment is clearly con
nected with the management and control of the state fair. 
The commissioner of,agriculture, therefore, had the power 
to enter into the contract of February 4, 1927. 

When the contract with Rose and Miller was entered 
into it was the understanding of all the parties interested 
that the property used qy Rose and Miller was. to be exempt 
from taxat ion. Since the commissioner of agriculture had 
the right to enter into the contract in the first· instance, he 
undoubtedly had the right to alter the written · contract to 
conform to the contentions of the parties. Consequently 
the contract dated February 4, 1927 is valid. 
SOA 
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Criminal Law-Second Off enscs- Prisons-Where per 
son is sentenced to state r eformatory on charge as fir st 
offender and it is after wards discovered that he had been 
sentenced in South Dakota on cha1·ge of f elony and there
after pardoned, sentence can not thereaf ter be changed to 
sentence to state prison, nor can person thereafter be t r ans
ferred to state prison from reformator y solely because of 
such previous sentence or for any other cause except as pro
vided by sec. 54.07, Stats. 

June 27, 1927. 
E. H., EKLUND, Superintendent and Steward, 

S tate Reformatory, 
Green Bay, Wisconsin. 

You say June 7, 1927, one E dward Kloss was sentenced 
to the r eformatory by the municipal cour t of Milwaukee 
county for a term of one year for larceny. He was 17 year s 
of age. You say July 18, 1926, he was sentenced t o the 
South Dakota penitentiary for t hree year s on a charge of 
burglary and was pardoned March 4, 1927. He then r e
turned to his home in Milwaukee and ther e stole a F ord 
coupe and drove it to Green Bay, where he deserted it and 
stole a F ord sedan, for which he was arrested and sentenced 
as above. 

You say that as this boy was granted a pardon there is 
some doubt in your mind as to whE-ther or not he should be 
transferred to the prison as a second offender, and you de
sire to be advised. 

I assume from your statement of facts that this person 
was charged and sentenced on a simple charge of lar ceny 
and that there was nothing in the record or before the 
court at the time of the conviction and sentence to show 
that he had been previously charged and convicted, so that 
he would be properly sentenced under the provisions of 
sec. 54.02, Stats., and secs. 359.12, 359,13, 359.14 and 359.15, 
which would make him sentenced as a fir st offender and 
legal as such . 

I do not think that the provisions of secs. 359.15 and 
359.16 for an additional hearing would apply to this sit ua
tion because that seems to be confined to a case where in
formation comes t o the court or dist rict attorney af ter the 
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conviction and before sentence, to enable the court to make 
the proper sentence. So t his sentence was proper ly made 
based upon the charge and record~ to which he pleaded 
guilty. The only question is whether , under the cir cum
stances, he can now be legally transferred to prison, upon 
information as to a pr evious sentence which does not affect 
his conduct during the present t er m. 

You say t here is doubt in your n:ind as to whether or not 
he should be t ransfer red to the prison as a second offender 
because he was granted a par don 0 11 his sentence in South 
Dakota, because in each of the sections 359.12 et seq., the 
term as t here fixed is to be made without r efer ence as to 
whether or not pardon for the previous sentence had been 
made or granted. 

On th~ question of the right to How t ransfer him to the 
state prison based upon the fact that you have since discov
er ed his pr evious sentence and imprisonment, I find no au
thority in the statutes for such a transfer to be made. He 
pleaded guilty to the charge as made with knowledge of the 
fact that under the provisions of sec. 359.12 et seq. he might 
be sentenced as a second offender under the conditions 
t here named, but the sentence as it was finally pronounced 
was final except in cases where a t ransfer is expressly au
thor ized under t he pr ovisions of sec. 54.07, where the con
t inued pr esence of the prisoner i11 t he state r eformatory 
is considered detrimental to t he other inmates, t he board 
of control may t r ansfer him to t he state prison, but that 
fact must be determined by the state board of contr ol based 
upon facts! other than those which could have been consid
er ed by t he court in fixing the sentence, and which I t hink 
r elate to his conduct or condit ion while in t he r eformatory. 
TLM 

29 
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Appropriations and Expenditures-Office Building-Con
stitutional Law-Contracts-Agreement between state and 
another in form of ordinary rent and purchase contract, 
state absolutely promising to pay equal instalments and 
aggregate constituting total original purchase price there-
of with interest ther eon, in conside1·ation of promise to rent 
and sell site with office building thereon, creates state / 
debt within meaning of sec. 4, art. VIII, Wis. Const., and is 
prohibited thereby. 

J OINT FINANCE COMMITTEE, 
Legislature. 

June 27, 1927. 

You request an opinion from the attorney general con
cerning the constitutionality of certain provisions of Bil! 
No. 603, S., relating to the building of an office building to 
be rented to and ultimately to be purchased by the state. 

You say: 

"The joint finance committee desires to know if this bill 
violates the provision of sec. 6, art. VIII of the constitu
tion, wherein it provides: 'F or the purpose of defraying 
extraordinary expenditures, the stat e may contract public 
debts but such debts shall never in the aggregate exceed one 
hundred thousand dollars,' etc." 

You also st ate : 

"The committee also wishes to know if the provisions of 
the bill ar e in any way repugnant to that portion of the 
provisions of section 10, art. VIII of the constitution, where
in it provides that the state 'shall never contract any debt 
for works of internal improvement or be a party in carry
ing on any such work.' " 

As stated in your communication, in substance the mate
rial provisions of Bill No. 603, S., necessary for considera
tion here, authorize the annuity board to invest certain 
fu nds under its control in t he purchase of a site and in the 
erection of an office building t hereon, to be rented to the 
state of Wisconsin in accordance with the provisions in said 
bill. The bill also provides a semiannual appropriat ion 
from the general fund of a sum sufficient to meet the equal 
semiannual instalments required to be paid as r ent, which 
rent constitutes the original purchase money together with 
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interest thereon properly amortized. In addition to other 
provisions, the state chief engineer is authorized to enter 
into contracts on behalf of the state as may be necessary to 
carry out the provisions of the bill. 

Taking up your second question first, I call attention to 
the constitutional provision with r espect to the state's en
gaging in works of internal improvements. Sec. 10, art. 
VIII, Wis. Const., reads as follows : 

"The state shall never contract any debt for works of in
ternal improvement, or be a party in carrying on such 
works; * ,., * Provided, that the state may appropri
ate money in the treasury or to be thereafter raised by taxa
tion for the construction or improvement of public high
ways. Provided, that the state may appropriate moneys 
for the purpose of acquiring, preserving and developing the 
forests of the state; but there shall not be appropriated un
der the authority of this section in any one year an amount 
to exceed two-tenths of one mill of t he taxable property of 
the state as determined by the last preceeding state assess
ment." 

The simple question presented is whether the building of 
an office building by the state or whether occupying and 
renting an office building by the state constitutes the carry
ing on of works of internal improvement within the mean
ing of this constitut ional provision and therefore, pro
hibited. In State ex rel. Owen v. Donald, 160 Wis. 21, 159-
160, Just ice Winslow, in speaking of the meaning of "works 
of internal improvement" as used in the constitution, says : 

"* * * In stating the proposition I accept the defini
tion given in the case of State ex rel. Jones v . F1·oehlich, 115 
Wis. 32, 91 N. W. 115. It was there said that the term in
cludes 'those things which ordinarily might in human ex
perience be expected to be undertaken for profit or benefi t 
to the property interests of private promoter s, as distin
guished from those other things which primarily and pre
ponderantly merely facilitate the essential functions of gov
ernment.' In the same opinion it was said, in substance, 
that this classification does not exclude the possibility that 
some of the dominant characteristics of one class may be 
present but, of course, not dominantly in illustrations of the 
other class.'' 

The purpose of an office building would, it seems, "pri
marily and preponderantly merely facilitate the essent ial 
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functions of government." If that be true, then according 
t0r t he interpretat ion of this constitutional provision by our 
court, the state would not be engaged in "works of internal 
improvement" and the state's building an office building or 
occupying and renting an office building would not be in 
violation of constitutional provisions. 

Your other question, and one far more difficult to answer, 
is whether this bill violates provisions of sec. 6, ar t . VIII 
of the constitution. That section r eads as follows: 

"For the purpose of defraying extraordinary expendi
tures the state may contract public debts (but such debts 
shall never in the aggregate exceed one hundred thousand 
dollars). * * *" 

Another section is of interest--sec. 4, art. VIII: 

"The state shall never contract any public debt except in 
the cases and manner herein provided." 

See also sec. 9, art. VIII: 

" No scrip, cer tificate, or other evidence of state debt 
whatsoever, shall be issued except for such debts as are au
thorized by the sixth and seventh sections of this article." 

By t he provisions of Bill 603, S., is the state contracting 
a public debt in violation of the prohibition within t he 
meaning of the constit ution? 

Sec. 1, Bill 603, S., r eads in par t as follows : 

"Three new sections are added to the statutes to r ead : 
"* * * 
"34.035. The state chief engineer is authorized and he 

may enter into such contracts on behalf of the state as may 
be necessar y to carry out the provisions of section 42.58." 

Sec. 42.58, referred to in 34.035, a uthorizes the annuity 
board to construct and to r ,nt to the state, an office build
ing, and pr escribes the te1 _(s, conditions and r estrictions. 

Sec. 42.58, subsec. (5), r eads as follows: 

"Such building when ready for occupancy shall be r ented 
by the state for the sum that equals the total amount ad
vanced by said board, including interest on all advances to 
sµch date, which total sum, with interest on unpaid bal
ances, shall be amortized. over a period of thirty year s and 
paid in sixty equal semiannual instalments to the annuity 
board. Interest hereunder shall be computed at four and 
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one-quarter per cent per annum. Upon the completion of 
such payments the title .to such site and building shall pass 
to the state." 

May the state ( the state chief engineer on behalf of the 
state) contract with another party according to 42.58, sub
sec. (5) , renting from such other party for a period of 
thirty years and binding itself in a cont ract to rent for a 
period of thirty years and to pay over a period of thirty 
years, in sixty semiannual instalments, r ent equivalent to 
t he amount invested in such building necessary for its .er ec
tion, together with interest computed at four and one-quar
tei: per cent per annum, and this total sum amortized over 
the period of thirty years and paid in sixty equal semian
nual instalments? 

According to the pr ovisions of this bill, at t he end of 
thirty years, title to such site and the office building thereon 
shall pass to the state. By the end of that t ime, the state 
will have paid enough to have paid t he purchase price of 
the site and of t he building together with interest. 

The interpretation of oui~ court with r espect to this sort 
of activity will be of assistance in t his con~iderat ion. In 
State ex rel. Owen v. Donald, 160 Wis. 21, the supreme court 
in an elaborately written opinion dealt with all of the con
stitutional provisions her e involved, as well as many other s. 
One of t he questions t her e involved was the question as to 
whether the state might contract to purchase land. Jus
t ice Marshall, on pages 59-60 of the above cited case, in 
speaking on the question of debt, said : 

" Is the .indebtedness created for purchase of land for re
.forestation and water-power purposes within t he constitu
tional prohibition contained in sec. 4, art. VIII, of the con
stitution, providing that 'The state shall never contract 
any public debt except in the cases and manner her ein pro
vided'? 

"Little time need be spent in answering that question. 
* * * 

"* * * 
"There is nothing part icularly technical about the 

meaning of the word 'debt' as used in the constitution. It 
includes all absolute obligations to pay money, or its equiva
lent, from funds to be provided, as distinguished from 
money presently available or in process of collection a!ld so 
treatable as in hand.- Earles v . Wells, 94 Wis. 285, 68 N . 
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W. 964; Doon Tp. v. Cummins, 142 U. S. 366, 376, 12 Sup. 
Ct. 320. 

"There was an unqualified promise to pay in all the land 
purchase transactions. The character of each was the 
same as that of any ordinary binding promise to pay in 
consideration of a promise to sell and convey the agreed 
equivalent. They were not grounded on money presently, 
or its equivalent, available for their discharge, but upon 
anticipated means to be derived from state appropriations 
running years into the future, and proceeds derivable from 
state property. That the promise to pay, so far as any 
competency existed, created state indebtedness, does not 
seem to admit of a question." 

Is the indebtedness created within the "except ion of the 
prohibited competency mentioned in sec. 4"? As the court 
further said : 

" '* * * The cases and manner herein provided' re
quires us to find express authority to create such as that in 
question and to create it in the particular manner attempt
ed. The only purpose specified as within the exception is 
found in sec. 6 and 7 of art. VIII of the constitution. 
* * *" 

Sec. 6, quoted in the above opinion, and sec. 7, which deals 
with the power: of the state to borrow money to repeal in
vasion, etc. may be disregarded for present purposes. 

The obligations involved in Bill 603, S., shall not exceed 
a total aggregate of $900,000. If the purpose mentioned 
in this bill is within the meaning of sec. 6, for which the 
state may contract a public debt, still the aggregate amount 
far exceeds the amount of $100,000 as established as the 
maximum by the constitution, irrespective of whether or 
not there may be other debts owing by the state at the 
time of the adoption of the proposed law. Analyzing the 
provisions of this bill further, I can do no better than fo 
again quote from the above opinion of our court, p. 61 : 

"There was no option feature about the purchase agree
ments, as in Burnham v. Milwaukee, 98 Wis. 128, 73 N. W. 
1018, and Stedman v. Berlin, 97 Wis. 505, 73 N. W. 57. 
The absolute liability was not contingent upon some future 
occurrence, as in H erman v. Oconto, 110 Wis. 660, 86 N. W. 
681; Vaughn v. Montreal, 124 Wis. 302, 102 N, W. 561. 
Payment was not made dependable upon particular funds, 
as in Brown v . Ringdal, 109 Minn. 6, 122 N. W. 469, nor 
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appropriations without incurring any indebtedness in prae
senti, as in Fleckten v. Lamberton, 69 Minn. 187, 72 N. W. 
65." 

The court likewise held t hat such an instrument as a con
t ract authorized to be entered into by Bill 603, S., is evi
dence of state debt and prohibited within the meaning of 
sec. 9, ar t. VIII. 

The answer of t his department to your first question, 
therefore, in accordance with the answer that our court has 
given to a similar question, must be that such an obligation 
on t he part of the state const itutes a debt within t he mean
ing of art. VIII of t he constitution, where such debt is pro
hibited. 

For t he purposes of t his opinion, it is assumed that the 
funds which the annuity board is authorized to invest are 
not sums in the general fund in the treasury of t he state of 
Wisconsin that may be appropriated as t he legislature sees 
fi t. For the purposes of this opinion it will not be neces
sary to go into that question further. See State ex rel. 
O'Neil, v .. Blied, 188 Wis. 142. 

In this opinion, t his department has limited itself strictly 
to a consideration of the two questions presented b y your 
honorable body, and to none other . The opinion is longer 
t han the a uthor desired. The question, however , is of such 
far -r eaching impor tance and with t he t hought in mind that 
the same question with other s, may perhaps arise later in 
t his session of t he legislature, it was f elt justifiable to go 
into it at some length. 
FWK 

Indigent, !m ane, etc.-Legal settlement to entitle per son 
to support and maintenance under provisions of ch. 49, 
Stats., and duty of town or county to furnish such suppor t 
under specified condit ions discussed and determined. 

C LIVE J. STRANG, 
Dist1·ict A ttorney, 

Grantsburg, Wisconsin . 

June 27, 1927. 

You ask to be advised as to the legal settlement of a wom
an who has been for several year s in a county asylum for 
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the insane but released and . placed in an old folks' home for 
about three months, when a fami ly in your county took her 
to their home where she had lived for about two year s doing 
light work, when she was crippled and unable to work and 
was supported by the town where she so resided. You 
state t hat the town now claims she is a county charge on t he 
ground that she could not gain a legal sett lement in the 
town under t he facts stated and you say no public money -
was spent on her during said two years or t her eafter . 

Under that statement of facts I do not t hink it possible to 
give a very definite legal opinion. At best the quest ion of a 
legal settlement for support or residence for voting or other 
purposes is more or less a quest ion of fact depend ing upon 
the part icular circumstances and intent. There are cer tain 
general rules in each case establi shed and by decisions t hat 
may be used as a general guide. 

You do not advise whether your county is under t he county 
or t he township system of maintaining t he poor . The legal 
sett lement for determining the quest ion of r esponsibility 
for relief and support of t he poor must be deter mined un
der t he general pr inciples laid down in sec. 49.02, Stats. 
Subsec. ( 4) of that section pr ovides t hat every person of 
fµ ll age who shall have r esided in any town, village or city 
in this state one whole year shall t her eby gain a settlement 
t herejn ; but no residence of a person in any town, village 
or city while supported t her ein as a pauper shall operate 
to give such per son a settlement t her ein ; subsec. (7) of t hat 
section provides t hat ever y set tlement when once legally 
acquir ed shall continue unt il it be lost or defeated by acquir
ing a new one in this state. It has been held by this office 
that the r esidence of a person committed to an asylum con
t inues wh·er e it was at t he t ime of such commitment. VII 
Op. Atty. Gen . 350. So while t his per son was in the asy
lum her r esidence cont inued in t he town from which she 
was committed. 

The r esidence in t he old folks' home for t hree months 
would not give her a legal settlement t here, for a residence 
of one year is required to make a legal settlement under t hat 
statute. See IX Op. Atty. Gen. 545. The r esidence for three 
year s at t he home of t he per sons who took her from the old 
folks' home wher e she worked for her board' and keep would 
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be sufficient to establish her legal settlement there unles2 
there were some peculiar circumstances that would defeat 
that right if she was not supported during that time by the 
county or town. XIII Op. Atty . Gen. 503; XII Op. Atty. 
Gen. 319. You say the necessity for her present support 
is the fact that she became crippled while at work at said 
place, so I think under your statement of facts that would 
be her legal settlement for the purpose of being supported 
under the provisions of ch. 49, Stats. 

I think you will find the opinions of this department cited 
under the sections of that chapter cover all the legal prin
ciples involved in your inquiry. 
TLM 

Bridges and Highways-Criminal Law-Arrest-Puolic 
Officers-Highway Patrolman--S'pecia1 highway patrol
man may arrest for violations of any law relating to use or 
maintenance of highways when crime is committed in his 
presence ; or arrest may be made at r equest of special high
way patrolman, sheriff, constable or other police officer who 
witnessed offense. 

G. ARTHUR JOHNSON, 
District A ttorney, 

Ashland, Wisconsin. 

June 28, 1927. 

You state that a person about to be arrested by a high
way patrolman for an offense not committed in the presence 
of the officer claimed exemption from arrest because the 
officer was not a witness, a r equirement under ch. 44, laws 
of 1927. 

Under the foregoing chapter a special highway patrol
man may arrest, with or without warrant, when any law 
r elating to the use or maintenance of public highways is 
violated in his presence or when he has been requested to 
arrest by any special highway patrolman, sheriff, constable, 
or other police officer in whose presence the offense was 
committed. 

If t he special highway patrolman in your situation was 
neither a witness nor arresting at the request of a special 
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highway patrolman, sheriff, constable or other police officer 
in whose presence the offense was committed, the arrest 
was unwarranted and illegal. 
MJD 

Appropriations and Expenditures-Bonuses- Public 
Officers-State Employe-Salary of state employe termi
nates at death. Constitution prohibits payment of bonus. 

T. H. BAKKEN, Acting Chief Clerk, 
Commissioners of The Public Lands. 

June 30, 1927. 

Under date of June 15 you inquire relative to the matter 
of a bonus to Mrs. Lampert for the faithful services of Mr. 
Matt Lampert, former chief clerk of the state land office. 
You state that Mr. Lampert died on February 5 and Mrs. 
Lampert received only $48.00 of his monthly salary. You 
do not state, but I presume your qnestion is, whether the re
mainder of the month's ,salary or an additional month's 
salary may be granted by the land commissioners as a 
bonus. 

It is elementary that the salary of an employe ceases at 
the time of his death. Sec. 26, art. IV, Wis. Const., in part 
says : 

"The legislature shall never grant any extra compensa
tion to any public officer, agent, servant or contractor, after 
the services shall have been rendered or the contract en
tered into ; * * * ." 

Our supreme court has said : 
"This court, as well as many others, has frequently de

clared that the taxing power of the state can only be exer
cised for some object of public or common interest . Soens 
v. Racine, 10 Wis. 271, 279, 280; Brodhead v. Milwa1ikee, 
19 Wis. 624; Curtis's Adm'r. v . Whipple, 24 Wis. 350 ; 
Whiting v. S . & F. du L . R . Co., 25 Wis. 167; State ex rel. 
Mccurdy v-. Tappan, 29 Wis. 664, 687; Att'y. Gen. v . Eau 
Claire, 37 Wis. 400, 436, 437; Wisconsin Keeley Inst. Co. v. 
Milwaukee Co., 95 Wis. 153, 70 N. W. 68; Loan A ssa. v . To
peka, 20 Wall. 655, 663; Allen v. Jay, 60 Me. 124; Willi.am 
Deering & Co. v . Peterson, 75 Minn. 118, 77 N. W. 568. 
These adjudications, and many others which might be cited, 
seem to be based upon the broad ground that from the very 
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nature of our state government there is running through 
our constitution an implied prohibition against forcing our 
citizens, by way of taxation, to icontribute to any mere pri
vate purpose or enterprise, and that the determination of 
the legislature upon the subject .is not absolutely conclusive 
upon the courts. * * *" State ex re~. New Richmond 
v. Davidson, 114 Wis. 563, 573-574. 

The legislature is prohibited from appropriating money 
for mere private purposes. Of necessity, agents of the 
state are prohibite<;l from using, for a private purpose, the 
appropriation made by the legislature for a public purpose. 
The facts in your communication do not state that there is 
a contention that the deceased was entitled to a deferred 
salary payment or anything by way of pension. There is 
no power given to the state or to an agency of the state to 
pay out money by gift or bonus to the estates of former 
employes, regardless of how valuable their services to the 
state may have been or how underpaid such services may 
have been. 

There is no constitutional or statutory authority permit
ting the land commissioners to pay money in the form of a 
bonus to the estate of the deceased employe. 

This opinion and advice is in accordance with a previous 
ruling of this department in VI Op. Atty. Gen. 467. 
FWK 

Insurance-Insurance commissioner has right to refuse 
admission of ·nonresident :insurance company where its 
capital stock has been purchased and paid for by some other 
insurance company without adding capital to insurance 
business, if, under circumstances he can not say that inter
ests of people of state are not jeopardized by dealing with 
such company. 

M. A. FREEDY, 
June 30, 1927. 

Commissioner of Insurance. 
You say you have pending before you three applications 

for admission of newly organized insurance companies of 
other states that were organized with part of the funds of 
some other insurance company, which parent company is 
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already licensed to transact business in this state. You say 
the insurance laws of such other states do not prohibit t he 
investment of t he funds of their companies in the newly 
issued nondividend-paying stock of some other insurance 
company in the process of making or whose organization 
has j ust been completed, and you say admitting the com
panies so organized, as above indicated, and authorizing 
them to do business in this state would be granting a privi
lege to nonresidents which resident stockholder s and com
panies of t his state ar e not permitted to do. You ask to be 
advised if t here is any provision in the general corporation 
laws of this state or in the insurance laws of this state or 
any cases or decisions on the subject which would empower 
you to decline the admission of companies of other states 
organ'ized under the method above described. 

You start out with the assumption that under t he Wis
consin insurance laws no domestic insurance company 
may use part of its assets to purchase the stock of another 
insurance company that is being organized. 

Under subd. (f), subsec. (1) , sec. 201.25, Stats., a domes
tic insurance company may invest in t he stocks and bonds 
and other evidences of indebtedness of any sGlvent dividend
paying cor poration , under certain limitations, however. 
Such investment shall not be made in any unincorporated 
business or enterprise, nor in the stocks, bonds or other evi
dences of indebtedness of any corporation, the owners or 
holders of which might in any event, be or become liable on 
account thereof to any assessment. 

Under sec. 204.26 t he capital stock of insurance corpora
tions becomes assessable under certain conditions, so that 
under the limitations of subd. (f), subsec. (1), sec. 201.25 
a domestic insurance corporation cannot invest its assets in 
the stock of other insurance corporations because of that 
personal liability of stockholders. 

As· to your r ight as insurance commissioner to refuse ad
mission of companies of other states organized under t he 
method you ha,·e described, that is, where the capital stock 
of such applicant company has been purchased and paid 
for by the other insurance corporation without adding any 
additional capital to t he insurance business, I t hink you 
would have power to refuse such applicant a license under 



OPINIONS OF THE ATTORNEY GENERAL 461 

sec. 201.38 (1) (a) in that its capital is not in that sense 
a "paid-up capital" as " r equired of like companies organ- • 
ized under the laws of this state." 

I think you would have power to refuse such a company 
a license to t ransact business in this state under the provi
sions of sec. 201.40 (1) if, under the condit ions and circum
stances of the part icular case, you could not say the inter
ests of the people of t he state were not jeopardized by deal
ing with such corporations because its stock is held by an
other insurance corporation. You say the importance of 
t hat provision is illustrated in a rec~nt case where t he Mar
quette National of Chicago owned the controlling interest 
in t he stock of t he Pittsburgh Fire Insurance Company. 
The Marquette National is in r eceiver ship, the Pittsburgh 
Fire Insurance Company is in difficulties, and there appears 
to be little value in t he assessment liability of the latter's 
stock which is held by t he former. 

Certainly there is not only some power but some duty 
imposed upon you as insurance commissioner to determine 
whether or not the interests of the people of the state are 
jeopardized by dealing with such corporat ions, based upon 
ever y fact and condition which bears upon and affects the 
solvency and responsibility of such a corporation, before it 
is admitted to do business in the s.tate. Where the legisla
ture has deemed it necessar y for the proper protection of 
t he insured citizens in this state to deny to domestic insm:
ance companies the right to invest any of their assets in 
assessable corporation stock, t hen fo,r the same reason, I 
t hink you have the right to deny foreign insurance com
panies the right to transact business in this state where such 
foreign insurance companies have invested part of t heir 
assets in such prohibited assessable corporation stocks, for 
it affects our citizens in exactly the same way. 

The law does not say what weight or r elative importance 
you shall give to the various items of assets and liabilities 
of an insurance company in determining whether t hey are 
sufficiently r esponsible to entitle t hem to a license to do 
business with our citizens, and, because that liability might 
be or become very large and a very serious problem, I do 
not think a court could control your honest judgment as to 
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the fitness and qualification of such a company to do insur
ance business with the citizens of this state. 
TLM 

Automobiles-Insurance- Capit.al stock and surplus r e
quir ed for doing automobile insurance business in Wiscon
sin . 

June 30, 1927. 
M. A. FREEDY, 

Commissioner of Insurance. 
You ask to be advised what amount of capital stock and 

surplus is required for an insurance company that trans
acts the following business : 

1. Automobile fire insurance 
2. Automobile liability and property damage 
3. Automobile theft 
4. Automobile collision insurance. 

You advise that a casualty company of Illinois with a 
capital and surplus of $237,833.30 writes the above lines of 
insurance on automobiles in this state by issuing nonasses
sable policies outside of Wisconsin and assessable policies 
in Wisconsin with a capital and surplus of $238,000, and 
you ask to be advised if the company in question. is violat
ing the insurance laws of this state. 

You are advised that the capital stock requirements are 
fixed by sec. 201.11, Stats., based on the classification or 
kinds of business for which insurance companies may be 
formed in this state as provided for and fixed by sec. 201.04. 
Subd. (a) , subsec. (1) , sec. 201.11 provides that no stock 
insurance company shall transact t he business of insurance 
unless it has a capital stock actually paid in cash or invested 
as provided by law of at least $100,000 for the insurance 
specified in any one subsection of sec. 201.04. That is the 
minimum and would permit the doing of any of the kinds 
of business specified in any subsection of sec. 201.04. 

Sec. 201.11 then provides for additional capital stock r e
quirements for doing the kinds of business specified in 
9ther subsections. 

I 
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Your inquiry does not use the same language as that used 
in sec. 201.04, but I assume the questions to be an inquiry 
as to the capital stock required for full coverage automobile 
insurance, which may be applied to the language of sec. 
201.04 and sec. 201.11 (1) as follows: 

For automobile fire insurance under subsec. (1), 
$100,000; 

For automobile liability and property damage, subsec. 
(5), $50,000; 

For automobile theft, subsec. (10), $50,000; 
For automobile collision, subsec. (15), $50,000; 
Total, $250,000, and a surplus of $62,500, as provided by 

sec. 201.11 (2), making a total of $312,500. 
We do not think that sec. 203.28 has any reference to or 

· any bearing upon the question of the amount of capital stock 
and surplus of either fire or automobile insurance com
panies as suggested by Mr. Meyers. Clearly that section 
has no reference to the amount of capital stock which is 
specifically provided for and fixed in sec. 201.11, based on 
t he classifications in sec. 201.04. 
TLM 

Public Office?'S-Board of Controi-Vacancies-Sec. 
17.07, Stats., controls removal of member of board of con
trol. 

SENATE, 

Legislature. 

June 30, 1927. 

By resolution No. 45, S., you asked that the attorney 
general t ransmit to the senate an opinion on the question : 

(1) Whether the senate can act upon the appointment of 
Grant C. Haas as a member of the state board of control. 

In view of our answer to this question, it will not be 
necessary to answer the second question propounded, which 
reads as follows : 

"* * * And whether the senate must act upon and 
dispose of this appointment before acting upon any other 
appointment to the same position." 

Sec. 17.07, subsec. ( 4), Stats., provides as follows: 
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"State officers appointed by t he governor alone for a fixed 
or indefinite t erm or to supply a vacancy in any office, elec
t ive or appointive, except justices of t he supreme court and 
judges, by the governor at pleasure; and all officers ap
pointed by the governor during the recess of the legislature 
whose appoint ments are required to be later confirmed by 
the senate shall be deemed to be appointed by the governor 
alone until so confirmed." 

This section consolidated, revised and made uniform all 
the statutes on removals, and, unless this section is in con
flict with some other sections of the statutes, it must gov
ern. 

After giving thi s careful study and consider ation, and 
after a consultation with the staff of our department , we 
are convinced that t here is no other statute in conflict with 
this provision. We first thought that there was a conflict 
but we are now satisfied that there is none. 

Ch. 46, Stats., treats, among other t hings, of the state 
board of control. 

Sec. 46.01 subsec. (2), so far as material, reads as fol
lows : 

"* * * Any vacancies shall be filled by appointment 
by the governor for the unexpired term, subject to con
fir mation by the senate, but any sucli appointment shall be 
in full force until acted upon by t he senate, * * * ." 

This pr ovides that t he vacancy must be confirmed by the 
senate. 

The record at the secretary of state's office shows that 
Grant C. Haas was an interim appointee, that is, he was 
appointed when the legislature was not in session, on t he 
5th day of November, 1925. 

Sec. 46.01 ( 5) provides how the governor may remove a 
member for inefficiency, neglect of duty or malfeasance in 
office. This subsection is only in effect after the appointee 
has been confirmed by the senate. 

Sec. 17.20 subsec. (2) , par. (b) , provides as follows : 

"Vacancies occurring during the r ecess of the legislature 
in the office of any officer appointed by the governor by and 
with the advice and consent of the senate shall be filled by 
appointment by t he governor for the r esidue of the unex
pired term, subject to confirmation by the senate at the next 
r egular session thereof if the term for which .the person 
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Appropriations and Expenditures-Office Building- Con
stitutional Law- Contracts- Agreement between state and 
another in form of ordinary rent and purchase cont ract, 
state absolutely promising to pay equal instalments and 
aggregate constituting total original purchase price t here
of with interest thereon, in considenition of promise to rent 
and sell site with office building thereon, cr eates state 
debt within meaning of sec. 4, art. VIII, Wis. Const., and is 
prohibited thereby. 

J OINT FINANCE COMMITTEE, 
Legislature. 

June 27, 1927. 

You request an opinion from the attorney general con
cerning the constitutionality of certain provisions of Bill 
No. 603, S., relating to the building- of an office building to 
be rented to and ultimately to be purchased by the state. 

You say : 

"The joint finance committee desires to know if this bill 
violates t he provision of sec. 6, art. VIII of the constit u
tion, wherein it provides: 'For the purpose of defraying 
extraordinary expenditures, the state may contract public 
debts but such debts shall never in the aggregate exceed one 
hundred thousand dollars,' etc." 

You also state : 

"The committee also wishes to know if the provisions of 
t he bill are in any way r epugnant to that portion of the 
provisions of section 10, art. VIII of the constitution, where
in it provides that the state 'shall never contract any debt 
for works of internal improvement or be a party in carry
ing on any such work.' " 

As stated in your communication, in substance the mate
rial provisions of Bill No. 603, S., necessary for considera
tion here, authorize the annuity board to invest certain 
funds under its control in the purchase of a site and in the 
erection of an office building thereon, to be rented to the 
state of Wisconsin in accordance with the provisions in said 
bill. The bill also provides a semiannual appropriation 
from the general fund of a sum sufficient to meet t he equal 
semiannual instalments required to be paid as rent, which 
rent constitutes t he original purchase money together with 



OPINIONS OF THE ATTORNEY GENERAL 451 

interest thereon properly amortized. In addition to other 
provisions, the state chief engineer is authorized to enter 
into contracts on behalf of the state as may be necessary to 
carry out the provisions of t he bill. 

Taking up your second question first, I call attention to 
t he constitutional provision with respect to the state's en
gaging in works of internal improvements. Sec. 10, art. 
VIII, Wis. Const., r eads as follows : 

"The state shall never contract any debt for works of in
ternal improvement, or be a party in carrying on such 
works; * ,, * Provided, that t he state may appropri
ate money in the treasury or to be t hereafter raised by taxa
tion for the construction or improvement of public high
ways. Provided, that the state may appropriate moneys 
for the purpose of acquiring, preserving and developing the 
forests of the state; but there shall not be appropriated un
der the authority of this section in any one year an amount 
to exceed two-tenths of one mill of the taxable property of 
the state as determined by the last preceeding state assess
ment." . 

The simple question presented is wheth~r the building of 
an office building by the state or whether occupying and 
renting an office building by the state constitutes t he carry
ing on of works of internal improvement within the mean
ing of this constitutional provision and t her efore, pro
hibited. In State ex rel. Owen v. Donald, 160 Wis. 21, 159-
160, Justice Winslow, in speaking of the meaning of "works 
of internal improvement" as used in the constitution, says : 

" * * * In stating the proposition I accept the defini
tion given in the case of State ex rel. Jones v . Froehlich, 115 
Wis. 32, 91 N. W. 115. It was there said that the term in
cludes 'those things which ordinarily might in human ex
perience be expected to be undertaken for profit or benefit 
to the property interests of private promoters, as distin
guished from those other things which primarily and pre
ponderantly merely facilitate the essential functions of gov
ernment.' In the same opinion it was said, in substance, 
that this classification does not exclude the possibility that 
some of the dominant characteristics of one class may be 
present but, of course, not dominantly in illustrations of the 
other class." 

The purpose of an office building would, it seems, "pri
marily and preponderantly merely facilitate the essential 
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functions of government." If that be true, t hen according 
t<>r t he interpretation of this constitut ional provision by our 
court, the state would not be engaged in "works of internal 
improvement" and the state's building an office building or 
occupying and renting an office building would not be in 
violation of constitutional provisions. 

Your other question, and one far more difficult to answer, 
is whether t h.is bill violates provisions of sec. 6, art. VIIT 
of the constitution. That section reads as follows: 

"For the purpose of defraying extraordinary expendi
tures the state may contract public debts (but such debts 
shall never in the aggregate exceed one hundred thousand 
dollars). * * *" 

Another section is of interest-sec. 4, art. VIII: 

"The state shall never contract any public debt except in 
the cases and manner her ein provided." 

See also sec. 9, art. VIII: 

"No scrip, cer tificate, or other evidence of state debt 
whatsoever, shall be issued except for such debts as are au
thorized by t he sixth and seventh sections of this article." 

By the provisions of Bill 603, S., is the state contracting 
a public debt in violation of the prohibition within the 
Jl!eaning of t he constit ut ion? 

· Sec. 1, Bill 603, S., r eads in part as follows: 

"Three new sections are added to the statutes to read : 
"* * * 
" 34.035. The state chief engineer is authorized and he 

may enter into such contracts on behalf of the state as may 
be necessar y to carry out t he provisions of section 42.58." 

Sec. 42.58, referred to in 34.035, authorizes the annuity 
board to construct and to r ent to t he state, an office build
ing, and prescribes the terms, condit ions and restrictions. 

Sec. 42.58, subsec. ( 5), reads as follows: 

"Such building when r eady for occupancy shall be r ented 
by the state for the sum that equals the total amount ad
vanced by said board, including inter est on all advances to 
such date, which total sum, with interest on unpaid bal
a,nces, shall be amort ized.. over a period of thirty years and 
paid in sixty equal semiannual instalments to the annuity 
board. Interest hereunder shall be computed at four and 

I 
/ 
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one-quarter per cent per annum. Upon t he completion of 
such payments the t itle .to such site an d building shall pass 
to t he state." 

May the state (the state chief engineer on behalf of t he 
state) contract with another party accor ding to 42.58, sub
sec. ( 5) , rent ing from such other party for a period of 
t hirty year s and binding itself in a contr act to rent for a 
period of thirty years and to pay over a period of thirty 
years1 in sixty semiannual instalments, rent equivalent to 
the amount invested in such building necessary for its :er ec
t ion, together with interest computed at four and one-quar
tei: per cent per annum, and this total sum amortized over 
t he period of thirty years and paid in sixty equal semian
nual instalments? 

According to the pr ovisions of this bill, at t he end of 
t hir ty year s, t itle to such site and the office building thereon 
shall pass to the state. By t he end of that time, the state 
will have paid enough to have paid t he purchase pr ice of 
the site and of the building together with inter est. 

The inter pretation of om, court with respect to this sort 
of activity will be of assistance in t his consideration. In 
State ex rel. Owen v. Donald, 160 Wis. 21, the supr eme court 
in an elaborately written opinion dealt with all of the con
stit ut ional provisions here involved, as well as many other s. 
One of t he questions there involved was the question as to 
whether t he state might contract to purchase land. Jus
t ice Marshall, on pages 59-60 of t he above cited case, in 
speaking on the question of debt, said: 

" Is the .indebtedness created for purchase of land for re
.forestation and water-power pur poses within t he constitu
t ional pr ohibition contained in sec. 4, art. VIII, of the con
stit ution, pr oviding t hat 'The state shall never cont r act 
any public debt except in the cases and manner herein pro
vided'? 

"Little t ime need be spent in answering that question . 
* * * 

"* * * 
"Ther e is nothing particularly technical about the 

meaning of the word 'debt' as used in t he constitution. It 
includes all absolute obligations to pay money, or its equiva
lent, from funds to be pr ovided, as distinguished from 
money pr esently available or in process of collection and so 
treatable as in hand.- Earles v. Wells, 94 Wis. 285, 68 N. 
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W. 964; Doon Tp. v . Cummins, 142 U.S. 366, 376, 12 Sup. 
Ct. 320. 

"There was an unqualified promise to pay in all the land 
purchase transactions. The character of each was the 
same as that of any ordinary binding promise to pay in 
consideration of a promise to sell and convey the agreed 
equivalent. They were not grounded on money presently, 
or its equivalent, available for their discharge, but upon 
anticipated means to be derived from state appropriations 
running years into the future, and proceeds derivable from 
state property. That the promise to pay, so far as any 
competency existed, created state indebtedness, does not 
seem to admit of a question." 

Is the indebtedness created within the "exception of the 
prohibited competency mentioned in sec. 4"? As the court 
further said : 

" '* * * The cases and manner herein provided' re
quires us to find express authority to create such as that in 
question and to create it in the particular manner attempt
ed. The only purpose specified as within the exception is 
found in sec. 6 and 7 of art. VIII of the constitution. 
* * *" 

Sec. 6, quoted in the above opinion, and sec. 7, which deals 
with the powe11 of the state to borrow money to repeal in
vasion, etc. may be disregarded for present purposes. 

The obligations involved in Bill 603, S., shall not exceed 
a total aggregate of $900,000. If the purpose mentioned 
in this bill is within the meaning of sec. 6, for which the 
state may contract a public debt, still the aggregate amount 
far exceeds the amount of $100,000 as established as the 
maximum by the constitut ion, irrespective of whether or 
not there may be other debts owing by t he state at the 
time of the adoption of the proposed law. Analyzing the 
provisions of this bill further, I can do no better than to" 
again quote from the above opinion of our court, p. 61: 

"There was no option feature about the purchase agree
ments, as in Burnham v . Milwaukee, 98 Wis. 128, 73 N. W. 
1018, and Stedman v . Berlin, 97 Wis. 505, 73 N. W. 57. 
The absolute liability was not contingent upon some future 
occurrence, as in H erman v. Oconto, 110 Wis. 660, 86 N. W. 
681; Vaughn v. Montreal, 124 Wis. 302, 102 N, W. 561. 
Payment was not made dependable upon particular funds, 
as in Brown v. Ringdal, 109 Minn. 6, 122 N. W. 469, nor 
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appropriations without incurring any indebtedness in prae
senti, as in Fleckten v. Lamberton, 69 Minn. 187, 72 N. W. 
65." 

The court likewise held that such an instrument as a con
t r act authorized to be entered into by Bill 603, S., is evi
dence of state debt and prohibited within the meaning of 
sec. 9, art. VIII. 

The answer of this department to your first question, 
therefore, in accordance with the answer that our court has 
given to a similar question, must be that such an obligation 
on the part of the state constitutes a debt within the mean
ing of art. VIII of t he constitution, where such debt is pro
hibited. 

F or the purposes of this opinion, it is assumed that the 
funds which the annuity board is authorized to invest are 
not sums in the general fu nd in the treasury of the state of 
Wisconsin that may be appropriated as t he legislature sees 
fit. For the purposes of this opinion it will not be neces
sary to go into that question fu r ther. See State ex rel .. 
O'Neil v .. Blied, 188 Wis. 142. 

In this opinion, t his department has limited itself strictly 
to a consideration of the two questions presented b y your 
honorable body, and to none other. The opinion is longer 
than the author desired. The question, however, is of such 
far-reaching importance and with the t hought in mind that 
the same question with others, may perhaps arise later in 
this session of the legislature, it was felt justifiable to go 
into it at some length. 
FWK 

Indigent, Insane, etc.-Legal settlement to entitle person 
to support and maintenance under provisions of ch. 49, 
Stats., and duty of town or county to furnish such support 
under specified conditions discussed and determined. 

C LIVE J. STRANG, 
Di,st,rict Attorney, 

Grantsburg, Wisconsin. 

June 27, 1927. 

You ask to be advised as to the legal settlement of a wom
an who has been for several years in a county asylum for 
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the insane but released and .placed in an old folks' home for 
about three months, when a family in your county took her 
to their home where she had lived for about two years doing 
light work, when she was crippled and unable to work and 
was supported by t he town where she so resided. You 
state that the town now cla ims she is a county charge on t he 
ground that she could not gain a legal settlement in the 
town under the facts stated and you say no public money 
was spent on her during said two years or t hereafter. 

Under t hat statement of facts I do not think it possible to 
give a very definite legal opinion. At best the question of a 
legal settlement for support or residence for vot ing or other 
purposes is more or less a question of fact depending upon 
the particular circumstances and intent. There are certain 
general rules in each case established and by decisions that 
may be used as a general guide. 

You do not advise whether your county is under the county 
or t he townshi p system of maintaining the poor. The legal 
settlement for determining t he question of r esponsibility 
for r elief and support of the poor must be determined un
der the gener al princi ples laid down in sec. 49.02, Stats. 
Subsec. ( 4) of that section provides that every person of 
full ~ge who shall have r esided in any town, village or city 
in this state one whole year shall ther eby gain a settlement 
therejn ; but no residence of a per son in any town, village 
or city while suppor ted therein as a pauper shall operate 
to giye such person a settlement t her ein ; subsec. (7) of that 
section provides that every settlement when once legally 
acquired shall continue until it be lost or defeated by acquir
ing a new one in this state. It has been held by this office 
that the r esidence of a person committed to an asylum con
tinues wh·er e it was at the time of such commitment. VII 
Op. Atty. Gen. 350. So while this person was in t he asy
lum her r esidence continued in t he town from which she 
was committed. 

The r esidence in the old folks' home for tlu:ee months 
would not give her a legal settlement there, for a residence 
of one year is r equired to make a legal settlement under that 
statute. See IX Op. Atty. Gen. 545. The r esidence for thr ee 
year s at the home of t he persons who took her from the old 
folks' home where she worked for her board and keep would 



OPINIONS OF THE ATTORNEY GENERAL 457 

be sufficient to establish her legal settlement t her e unlesil 
ther e were some peculiar cil,c-umstances that would defeat 
that r igh t if she was not support ed during that t ime by the 
county or town. XIII Op. Atty . Gen. 503 ; XII Op. Atty. 
Gen . 319. You say t he necessity for her present suppor t 
is. the fact that she became cr ippled while at work at said 
place, so I think under your statement of facts that would 
be her legal settlement for the purpose of being supported 
under the provisions of ch. 49, Stats. 

I think you will find the opinions of t his department cited 
under t he sections of t hat chapter cover all t he legal prin
ciples involved in your inquiry. 
TLM 

Bridges and Highways- Criminal Law__:_Arrest--Pub.lic 
Officers- Highway Pat1·ol?rUin--S'pecial highway patrol
man may arrest for violations of any law relating to use or 
maintenance of highways when cr ime is committed in his 
pr esence ; or arrest may be made at r equest of special high
way patr olman, sheriff, constable or other police officer who 
witnessed offense. 

G . ARTHUR JOHNSON, 

District Attorney, 
Ashland, Wisconsin. 

June 28, 1927. 

You state that a person about to be arrested by a high
way patr olman for an offense not committed in t he pr esence 
of the officer claimed exemption from arrest because t he 
officer was not a witness, a r equir ement under ch . 44, laws 
of 1927. 

Under t he for egoing chapter a special highway patrol
man may arr est , with or without warrant , when any law 
r elating to the use or maintenance of public highways is 
violated in his presence or when he has been r equested to 
arrest by any special highway patrolman, sheriff, constable, 
or other police officer in whose presence t he offense was 
committed. 

If t he special highway patrolman in your situation was 
neither a witness nor arresting at t he request of a special 
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highway patrolman, sheriff, constable or other police officer 
in whose presence the offense was committed, the arrest 
was unwarranted and illegal. 
MJD 

Appropriations a,nd Ex1)enditures-Bonuses- Public 
Officers-State E1n7Jloye-Salary of state employe termi
nates at death. Constitution prohibits payment of bonus. 

T. H. BAKKEN, A oting Chief Clerk, 
Commissioners of The Public Lands. 

June 30, 1927. 

Under date of June 15 you inquire relative to the matter 
of a bonus to Mrs. Lampert for the faithful services of Mr. 
Matt Lampert, former chief clerk of the state land office. 
You state that Mr. Lampert died on February 5 and Mrs. 
Lampert received only $48.00 of his monthly salary. You 
do not state, but I presume your qnest ion is, whether the re
mainder of the month's salary or an addit ional month's 
salary may be granted by the land commissioners as a 
bonus. 

It is elementary that the salary of an employe ceases at 
the t ime of his death. Sec. 26, art. IV, Wis. Const., in part 
says : 

"The legislature shall never grant any extra compensa
t ion to any public officer , agent, servant or contractor, after 
the services shall have been rendered or the contract en
tered into; * * * ." 

Our supreme court has said : 

"This court, as well as many others, has frequently de
clared that the taxing power of the state can only be exer
cised for some object of public or common interest. Soens 
v. Racine, 10 Wis. 271, 279, 280 ; Brodhead v. Milwaitkee, 
19 Wis. 624; Cu1iis's Adrn'r. v . Whipple, 24 Wis. 350 ; 
Whiting v. S . & F. du L . R. Co., 25 Wis. 167; State ex rel. 
Mccurdy v. Tappan, 29 Wis. 664, 687; Att'y. Gen. v . Eau 
Claire, 37 Wis. 400, 436, 437 ; Wisconsin Keeley Inst. Co. v . 
Milwaukee Co., 95 Wis. 153, 70 N. W. 68; L oan A sso. v . To
peka, 20 Wall. 655, 663; Allen v . Jay, 60 Me. 124; Willi.amt 
Deering & Co. v . Peterson, 75 Minn. 118, 77 N. W. 568. 
These adjudications, and many others which might be cited, 
seem to be based upon the broad ground that from the very 
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nature of our state government there is running through 
our constitution an implied prohibition against forcing our 
citizens, by way of taxation, to!contribute to any mere pri
vate purpose or enterprise, and that the determination of 
the legislature upon the subject .is not absolutely conclusive 
upon the courts. * * *" State ex reD,. New Richmond 
v. Davidson, 114 Wis. 563, 573-574. 

The legislature is prohibited from appropriating money 
for mere private purposes. Of necessity, agents of the 
state are prohibite<;l from using, for a private purpose, the 
appropriation made by the legislature for a public purpose. 
The facts in your communication do not state that there is 
a contention that the deceased was entitled to a def erred 
salary payment or anything by way of pension. There is 
no power given to the state or to an agency of the state to 
pay out money by gift or bonus to the estates of former 
emp.Joyes, regardless of how valuable their services to the 
state may have been or how underpaid such services may 
have been. 

There is no constitutional or statutory authority permit
ting the land commissioners to pay money in the form of a 
bonus to the estate of the deceased employe. 

This opinion and advice is in accordance with a previous 
ruling of this department in VI Op. Atty. Gen. 467. 
FWK 

Insurance-Insurance commissioner has right to refuse 
admission of ·nonresident 'insurance company where its 
capital stock has been purchased and paid for by some other 
insurance company without addingt capital to insurance 
business, if, under circumstances he can not say that inter
ests of people of state are not jeopardized by dealing with 
such company. 

M. A. FREEDY, 
June 30, 1927. 

C01nmissioner of Insurance. 
You say you have pending before you three applications 

for admission of newly organized insurance companies of 
other states that were organized with part of the funds of 
some other insurance company, which parent company is 
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already licensed to t ransact business in this state. You say 
the insurance laws of such other states do not prohibit the 
investment of t he funds of t heir companies in the newly 
issued nondividend-paying stock of some other insurance 
company in the process of making or whose organization 
has just been completed, and you say admitting the com
panies so organized, as above indicated, and authorizing 
them to do business in this state would be grant ing a privi
lege to nonresidents which resident stockholder s and com
panies of this state are not permitted to do. You ask to be 
advised if ther e is any pr ovision in t he general corporation 
laws of this state or in the insurance laws of this state or 
any cases or decisions on the subject which would empower 
you to decline the admission of companies of other states 
organized under the method above described. 

You star t out with t he assumption that under the Wis
consin insurance laws no domestic insurance company 
may use part of its assets to purchase the stock of another 
insurance company that is being organized. 

Under subd. (f), subsec. (1), sec. 201.25, Stats., a domes
tic insurance company may invest in the stocks and bonds 
and other evidences of indebtedness of any solvent dividend
paying corporat ion, under certain limitations, however. 
Such investment shall not be made in any unincorporated 
business or enterprise, nor in the stocks, bonds or other evi
dences of indebtedness of any corporation, the owners or 
holders of which might in any event, be or become liable on 
account thereof to any assessment. 

Under sec. 204.26 t he capital stock of insurance corpora
tions becomes assessable under certain condit ions, so that 
under the limitations of subd. (f), subsec. (1) , sec. 201.25 
a domestic insurance corporation cannot invest its assets in 
the stock of other insurance corporations because of t hat 
personal liability of stockholder s. 

As to your right as insurance commissioner to refuse ad
mission of companies of other states organized under the 
method you have described, that is, wher e the capital stock 
of such applicant company has been purchased and paid 
for by t he other insurance corporation without adding any 
additional capital to the insurance business, I think you 
would have power to r efuse such applicant a license under 
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sec. 201.38 (1) (a) in that its capital is not in that sense 
a "paid-up capit al" as "required of like companies organ- • 
ized under t he Jaws of t his state." 

I think you would have power to refuse such a company 
a license to transact business in this state under the provi
sions of sec. 201.40 (1) if, under t he conditions and circum
stances of the particular case, you could not say t he inter
ests of the people of the state were not jeopardized by deal
ing with such corporations because its stock is held by an
other insurance corpor ation. You say the importance of 
t hat provision is illustrated in a recent case where t he Mar
quette National of Chicago owned the controlling interest 
in the stock of the P ittsburgh Fire Insurance Company. 
The Marquette National is in r eceiver ship, t he Pittsburgh 
Fire Insurance Company is in difficulties, and there appear s 
to be little value in the assessment liability of the latter 's 
stock which is held by t he former. 

Cer tainly there is not only some power but some duty 
imposed upon you as insurance commissioner to determine 
whether or not t he interests of the people of t he state are 
jeopardized by dealing with such corporat ions, based upon 
every fact and condition which bears upon and affects the 
solvency and responsibility of such a corporation, before it 
is admitted to do business in the atate. Where the legisla
ture has deemed it necessary for the proper protection of 
the insured cit izens in t his state to deny to domestic insur
ance companies t he r ight to invest any of t heir assets in 
assessable corporation stock, t hen for the same r eason, I 
think you have t he right to deny foreign insurance com
panies the right to transact business in this state where such 
foreign insurance companies have invested part of their 
assets in such prohibit ed assessable corporation stocks, for 
it affects our citizens in exactly the same way. 

The law does not say what weight or relative importance 
you shall give to the various items of assets and liabilities 
of an insurance company in determining whether they are 
sufficiently responsible to entitle them to a license to do 
business with our citizens, and, because that liability might 
be or become very large and a very serious problem, I do 
not t hink a court could control your honest judgment as to 
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the fitness and qualification of such a company to do insur
ance business with the cit izens of this state. 
TLM 

Automobiles- lnsurance-Capit.al stock and surplus re
quired for doing automobile insurance business in Wiscon
sin. 

June 30, 1927. 
M. A. FREEDY, 

Comrnissioner of Insurance. 
You ask to be advised what amount of capital stock and 

surplus is requir ed for an insurance company that trans
acts the following business : 

1. Automobile fire insurance 
2. Automobile liability and property damage 
3. Automobile theft 
4. Automobile collision insurance. 

You advise that a casualty company of Illinois with a 
capital and surplus of $237,833.30 wi-ites t he above lines of 
insurance on automobiles in this state by issuing nonasses
sable policies outside of Wisconsin and assessable policies 
in Wisconsin with a capital and surplus of $238,000, and 
you ask to be advised if t he company in question is violat
ing the insurance laws of this state. 

You are advised that t he capital stock r equirements are 
fixed by sec. 201.11, Stats., based on the classification or 
kinds of business for which insurance companies may be 
formed in this state as provided for and fixed by sec. 201.04. 
Subd. (a), subsec. (1) , sec. 201.Jl provides that no stock 
insurance company shall transact t he business of insurance 
unless it has a capital stock actually paid in cash or invested 
as provided by law of at least $100,000 for the insurance 
specified in any one subsection of sec. 201.04. That is the 
minimum and would permit the doing of any of t he kinds 
of business specified in any subsection of sec. 201.04. 

Sec. 201.11 then provides fo1· additional capital stock re
quirements for doing the kinds of business specified in 
9ther subsections. 
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Your inquiry does not use the same language as that used 
in sec. 201.04, but I assume the questions to be an inquiry 
as to the capital stock required for full coverage automobile 
insurance, which may be applied to the language of sec. 
201.04 and sec. 201.11 (1) as follows: 

For automobile fire insurance under subsec. (1), 
$100,000; 

For automobile liability and property damage, subsec. 
(5), $50,000; 

For automobile theft, subsec. ( 10) , $50,000; 
For automobile collision, subsec. (15), $50,000; 
Total, $250,000, and a surplus of $62,500, as provided by 

sec. 201.11 (2), making a total of $312,500. 
We do not think that sec. 203.28 has any reference to or 

· any bearing upon the question of the amount of capital stock 
and surplus of either fire or automobile insurance com
panies as suggested by Mr. Meyers. Clearly that section 
has no reference to the amount of capital stock which is 
specifically provided for and fixed in sec. 201.11, based on 
the classifications in sec. 201.04. 
TLM 

Public Office1·s-Boa1·cl of Control-Vacancies-Sec. 
17.07, Stats., controls removal of member of board of con
trol. 

SENATE, 
Legislature. 

June 30, 1927. 

By resolution No. 45, S., you asked that t he attorney 
general transmit to the senate an opinion on the question: 

(1) Whether the senate can act upon the appointment of 
Grant C. Haas as a member of the state board of control. 

In view of our answer to t his question, it will not be 
necessary to answer the second question propounded, which 
reads as follows : 

"* * * And whether the senate must act upon and 
dispose of this appointment before acting upon any other 
appointment to the same position." 

Sec. 17.07, subsec. ( 4), Stats., provides as follows: 
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"State officers appointed by the governor alone for a fixed 
or indefinite t erm or to supply a vacancy in any office, elec
tive or appointive, except justices of the supreme court and 
j udges, by the governor at pleasure; and all officer s ap
pointed by the governor during the recess of t he legislature 
whose appointments are r equired to be later confirmed by 
the senate shall be deemed to be appointed by t he governor 
alone until so confirmed." 

This section consolidated, r evised and made uniform all 
t he statutes on r emovals, and, unless this section is in con
flict with some other sections of t he statutes, it must gov
er n. 

After giving t his car eful study and consideration, and 
after a consultation with the staff of our department, we 
ar e convinced that t her e is no other statute in conflict with 
this provision. We first t hought that there was a conflict 
but we are now satisfied t hat there is none. 

Ch. 46, Stats., t reats, among other things, of the state 
board of control. 

Sec. 46.01 subsec. (2), so far as material, r eads as fol
lows: 

"* ··· * Any vacancies shall be fill ed by appointment 
by the governor for the unexpired t erm, subject to con
firmation by the senate, but any such appointment shall be 
in full force until acted upon by the senate, * * * ." 

This provides that the vacancy must be confirmed by the 
senate. 

The record at the secretary of state's office shows that 
Grant C. Haas was an interim appointee, that is, he was 
appointed when the legislature was not in session, on the 
5th day of November, 1925. 

Sec. 46.01 (5) provides how the governor may r emove a 
member for inefficiency, neglect of duty or malfeasance in 
office. This subsection is only in effect after the appointee 
has been confirmed by t he senate. 

Sec. 17.20 subsec. (2) , par. (b), provides as follows: 

"Vacancies occurring during the recess of the legislature 
in the office of any officer appointed by the governor by and 
with the advice and consent of the senate shall be filled by 
appointment by the governor for the r esidue of the unex
pired term, subject to confirmation by the senate at the next 
r egular session ther eof if the term for which .the person 



OPINIONS OF THE ATTORNEY GENERAL 465 

was· so appointed has not expired. Any such appointment 
s ubject to confirmation by the senate shall be in full force 
until acted upon by the senate, and when confirmed by the 
senate shall continue for the r esidue of t he unexpired 
term." 

Sec. 14.22 reads as follows : 

"Whenever the governor is authorized to make any ap
pointments to office by and with the advice and consent of 
the senate, and the legislature is not in session at the time 
such office should be filled, he may make appointment there
to, subject to the approval of the senate at the next succeed
ing session of the legislature, and all such appointments 
shall be as valid and effectual from the t ime when so made 
until twenty days after such meeting of the legislature as if 
he possessed the absolute power of appointment." 

We do not believe this statute is applicable to the question 
submitted. 

Sec. 17.07 ( 4 ) was written into t he statutes by ch. 362, 
sec. 19, laws of 1919, and was published on June 20, 19+9, 
and sec. 46.01 (2) was written into the statutes by ch. 403, 
laws of 1919, published about 10 days later, to wit, June 
28, 1919 ; but after a careful examination of t he revisor's 
notes we have come to the unalterable conclusion that there 
is no conflict whatever. 

In the last half of 17.07 (4) the gist is t hat interim ap
pointments which ar e r equired to be later confir med by the 
senate shall be deemed to be appointed by t he governor 
alone until so confirmed. 

In conclusion we find by t he record§ in t he office of t he 
secretary of state that by virtue of this statute, 17.07 ( 4), 
which is controlling, Grant C. Haas was r emoved from 
office by the governor on the 23d day of June, 1927, and 
hence ~he senate can not act upon his appointment because 
he is no longer a member of the state board of control. 
JWR 
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Legislature...:....Witness F ees-Attendance of witness be
fore assembly is to be computed under secs. 13.30 and 
325.05, subsec. (1), Stats. 

C. E . S HAFFER, Chief Clerk, 
Assembly. 

June 30, 1927. 

In r eply to your Jetter of inquiry under t his date, concern
ing amount of witness fees payable to witnesses Clifford 
and Buschkopf for attendance before a hearing of the as
sembly in t he matter set forth in Resolution No. 90, A., you 
ar e advised as follows : 

Sec. 13.30, Stats., prescribes t hat the compensat ion of all 
witnesses who are subpoenaed and appear, pursuant to sec. 
13.25, Stats ., shall be $2.00 for each day's attendance and 
10¢ per mile, one way, for travel to attend as witnesses. 

Witness fees due each of t he above mentioned per sons 
must, t herefore, be computed on the basis set out in sec. 
13.30. 

You do not state the number of days t hat each of the wit
nesses attended. You do state, however, t hat you learned 
from the C. & N, W. Ry. Co. that t he mileage from Madison 
to J uneau is 58 miles, one way. This information of mile
age by route of t he C. & N. W. Ry. Co. may not be a cor
r ect guide in computing the amount due each witness for 
mileage. Sec. 325.05, subsec. (1) , par. (d) , covering fees 
of witnesses in court, prescribes t hat. t he distance traveled 
by t he witness shall be computed by t he "usually traveled 
r oute between such points." I think it safe to assume that 
t he mileage by r ail might be said to be t he same as "the 
usually traveled route" between Madison and J uneau. 

If each of t he witnesses attended on the hearing for one 
day and t raveled from their place of r esidence to the place 
of hearing, being 58 miles, each of such witnesses would, 
therefore, be entitled to $2.00 for attendance and $5.80 
travel. 

I think this answer s your quest ion, but if it does not, 
you ar e privileged to make further r equest , either in writ
ing or by 'phone. 
HAM 
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Public Officers- Board of Control-Member of board of 
control appointed to fill vacancy on that board is entitled 
to pay from date of having qualified for office to date of 
resignation. 

July 1, 1927. 

BOARD OF CONTROL. 

You state: 

"Dr. A. M. Carr was appointed by the governor to serve 
as a member of this board on June 23, on which date he 
filed his oath of office with the secretary of state. On 
June 29, before being confirmed by the Senate, he resigned." 

And then you propound the following question: 

"Is Dr. Carr entitled fo pay at the rate of $5,000 per 
annum for the period from June 23 to June 29?" 

Your question is answered by that portion of sec, 
46.01, subsec. (2) , Stats., reading as follows, viz.: 

"* * * Any vacancies shall be filled by appointment 
by the governor for the unexpired term, subject to con
firmation by the senate, but any such appointment shall 
be in full force until acted upon by the senate." 

Since Dr. Carr filed his oath of office with the secretary 
of state on the date of his appointment, June 23, his right 
to pay as a member of the state board of control dates from 
that date. The fact that the appointment has never been 
acted upon by the senate is in no wise material to the ques
tion submitted. The appointee, Dr. Carr, is entitled to pay 
from the date of his having qualified for the office to which 
he was appointed, to the date of his resignation on June 29. 
HAM 
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P7tbl-ic Health-Basic Science Law-Physicians and 
Surgeons-Chiropractors-Person not chiropractor who on 
February 1, 1925 was not lawfully engaged in this state 
in treating sick may not be r egistered under basic science 
Jaw until he has complied with provisions of secs. 147.05 to 
147.07, Stats. 

DR. ROBERT E. FLYNN, Secretary, 
Board of Meclical E xaminers, 

La Crosse, Wisconsin. 

July 1, 1927. 

A letter containing t he following facts has recently been 
submitted to this department for an opinion: 

One "M" has been practicing in this state for many 
years without any license. "M" failed to obtain a license 
under the basic science law. It is suggested that the law 
be modified by extending the t ime for obtaining such li
cense in order to r elieve "M" and other physicians who 
have not obtained such license. 

Sec. 147.09, Stats., provides : 
"Any person who, on February 1, 1925, was regularly li

cens~d or registered in t he state of Wisconsin to treat the 
sick need not be registered under t he basic science law." 

"M" was not licensed to treat the sick prior to February 
1, 1925 and he, t her efore, must be registered under the 
basic science law. 

Sec. 147.09 further provides: 

"Any person who, on February 1, 1925, was not regis
tered or licensed in the state of Wisconsin to treat the sick, 
but nevertheless on that date was lawfully engaged in t his 
state in treating the sick, shall be r egistered upon present
ing to t he board, within sixty days after this section goes 
into effect, an application therefor, with sufficient and 
satisfactory evidence that he was, on such date, lawfully 
engaged in this state in t reating the sick, and is of good 
moral character, and upon the payment of a registration 
fee of five dollars." 

In XV Op. Atty. Gen. 23, this department held that a 
chiropractor was the only person "who, on February l , 
1925, was not r egister ed or licensed in the state of Wiscon
sin to tr eat t he sick, but nevertheless on that date was law
fully engaged in this state in treating the sick." 
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"M" is not a chiropractor and he therefore is not entitled 
io a certificat e under the basic science law. 

It is apparent that an amendment to the . present statute 
extending the time during which application may be made 
for a certificate under the basic science law will not affect 
"M" and o'ther physicians who had never obtained a li
cense to practice medicine. Under the law as it now 
stands, "M" may not be registered under the basic science 
law until after he has complied with the provisions of secs. 
147.05 to 147.07, inclusive, of the statutes. 
SOA 

National Guard-W01·kmen's Compensation--Member of 
national guard may receive compensation for injuries in
curred while in service under workmen's compensation act 
but may not r eceive pension. 

RALPH M. lMMELL, 
Adjutant General. 

July 11927. 

You state that a member of the national guard recently 
reported to a physician for treatment for chronic dermatitis 
of his f eet, stating that he developed this disease in 1922 
when on duty with his company at Camp Douglas, where he 
was hospitalized at that t ime. The g uardsman claims that 
he is entitled to a pension for a disability acquired in serv
ice and you wish to verify his con tent ion. 

Pensions are not awarded to members of the national 
guard and are given only to their widows or dependents. 
Guardsmen may apply for compensation awards, and this 
man's reme.dy was to fi le his application with the industrial 
commission. 

Having failed to comply with the provisions concerning 
notice and application for compensation according to the 
statutes, his claim must now be disallowed. 
MJD 



470 OPINIONS OF THE ATTORNEY GENERAL 

· Criminal Law-Extradition--Treaty is in force between 
United States and Czechoslovakia regarding extradit ion for 
crimes of statutory rape, rape and bigamy; said treaty does 
not cover adultery or fornication. 

J. V. LEDVINA, 

District Attorney, 
Park Falls, Wisconsin. 

July 1, 1927. 

You ask to be advised whether a treaty has been entered 
into between the United States and the Czechoslovakian 
Republic, regarding the extradit ion for crimes of statutory 
r ape, rape, adultery or fornication. 

You state that a warrant has been issued for a man who 
is now in that country and you would like to be advised as 
to this point. 

In answer to your inquiry wi11 say that a treaty on ex
tradition was signed at Prague, July 2, 1925, between the 
United States and Czechoslovakia. See Treaty Series, No. 
734, 44 Stats. at Large 375 (part 2). 

In art. I it is provided : 

"It is agr eed that the Government of the United States 
and the Government of Czechoslovakia shall, upon r equisi
tion duly made as herein provided, deliver up to justice any 
person, who may be charged with, or may have been con
victed of any of the crimes or offenses specified in Article 
II of the present Treaty committed within the jurisdiction 
of one of the High Contracting Parties, and who shall seek 
an asyl um or shall be found within the territories of the 
other; provided that such surrender shall take place only 
upon such evidence of criminality, as according to the laws 
of the place where the fugitive or person so charged shall 
be found, would justify his apprehension and commitment 
for trial if the crime or offense had been there committed." 

In art. II the crimes are enumerated for which extra
dition will lie. Subsec. 2 names the following: 

"Rape, abortion, carnal knowledge of children under the 
age of fourteen years." 

Subsecs. 3 and 4 name the following: 

"Abduction or detention of women or girls for immoral 
purposes" and "bigamy." 
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I have carefully looked through the t r eaty and the crimes 
of adultery or fornication are not 11'\entioned therein. 

Art. VIII reads thus : 

"Under the stipulations of this Treaty, neither of t he 
High Contracting Parties shall be bound to deliver up its 
own citizens." 

The said t reaty was duly ratified on both parts and the 
ratifications of t he two governments were exchanged in the 
city of Washington on the 29th day of March, 1926, and on 
said date it went into effect on proclamation of Calvin 
Coolidge, the president. See Treaty Series No. 734. 
JEM 

Courts-Fish and Game-Conviction entered on plea of 
nolo contendere for violation of game law revokes fishing 
license of defendant under sec. 29.63, subsec. (3), par. (a), 
Stats. 

LLOYD D. SMITH, 
District A ttorney, 

Waupaca, Wisconsin. 
You inquire: 

July 1, 1927. 

"If a j ustice of the peace accepts a plea of nolo contendere 
in a fishing game law violation and fines the defendant, 
does a revocation of the license on a plea of that kind neces
sarily follow, or does a man retain his license * * * ?" 

Nolo contendere literally means " I will not contest it." 
In 29 Cyc. 1053 it is said concerning this plea: 

"The name of a plea in a criminal action upon which 
defendant may be sente11ced." 

In Note 36, Black's Law Dictionary is cited as authority, 
and we also find the following in said note: 

"This plea has the same legal effect as a plea of guilty to 
the crime charged in the indictment." Citing, Com. v. 
Ingersoll, 145 Mass. 381, 14 N. E. 449; Com. v . Horton 9 
Pick. (Mass.) 206,207; Buck v . Com., 107 Pa. St. 486,489; 
Doughty v . De Amoreel, 22 R. 1. 158, 159, 46 Atl. 838; 
U.S. v. Hartwell, 26 Fed. Cas. No. 15,318, 3 Cliff. 221, 223. 
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In Anderson's Law Dictionary we find this statement con
cerning this plea : 

· "A plea in effect the same as a plea of 'guilty,' so far at 
least as regards proceedings on the particular indictment." 

In sec. 29.63, subsec. (3), par. (a) , Stats., we find t he 
following : ) 

"Conviction for violation of t his chapter [fish and game] , 
in addition to all other penalties, revokes any license there
tofore issued pursuant to t his chapter to t he person con
victed, and no license shall be issued to such per son for a 
period of one year thereafter." 

A conviction for violation of the fish and game laws, 
alt hough entered as a plea of no/,o contendere instead of a 
specific plea of guilty, has t he same effect as any other con
viction of that Jaw. Of course, it is necessary that the 
j ustice enter a j udgment of conviction. 
JEM 

Fish cind Game-Deer-Indians-White man living on 
Indian reservation having in his custody young deer in 
violation of statutes can be prosecuted in state court; super
intendent of reservation has no authority to grant him per
mission to violate state Jaws. 

J uly 2, 1927. 
E L MER S. H ALL, 

Conservation Commissioner. . 
You state t hat a white man keeping stor e on an Indian 

reser vation in Wisconsin has a fawn in his possession 
claiming the r ight to keep it under a permit given to him by 
the superintendent of t he Indian r eservation and he claims 
because he is keeping it on land in the reservation owned by 
the government that the state has no cont r ol over him or 
the fawn. 

Sec. 29.02, Stats., pr ovides t hat t he legal t itle to and the 
custody and protection of all wild animals within the state 
is in the state for the purpose of regulating the enjoyment, 
use, disposition and conservation thereof and the unlawful 
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taking possession of any such animals does not change that. 
legal right . 

It has been held by the United States court that where 
the enabling act to admit a stat e to the Union contains no 
exclusive jurisdiction as to crimes committed upon an 
Indian r eservation within its borders by others than 
Indians or against Indians, the state courts are vested with 
sole jurisdiction to try and punish such crimes. Draper v. 
United States, 164 U. S. 240; United States v. McBrotney, 
104 U. S. 621, and it is also held that where a white man has 
been adopted into an Indian tribe according to Indian cus
toms it does not prevent the state courts from taking juris
diction of a crime committed by him. United States v. 
Rogers, 4 How. 567. 

In the case of t he State v. Doxtater, 47 Wis. 278, our court 
laid down the rule that the jurisdiction of a state when not 
restricted by existing treaties with Indian tribes or by the 
act admitting the state into the Union, and except so far as 
it is restricted by the authority of congress under the fed
eral constitution to regulate commerce with the Indian 
tribes, extends to a ll members of such tribes within the 
territorial limits of the stat e, and so the criminal laws of 
t he state apply to the Indians on their reservations within 
the state. 

That rule as to t he jurisdiction of state courts to try 
Indians committing crimes in their r eservations is not fol
lowed in some states. In the case of State of Minnesota 
v. Campbell, et al., 53 minn. 354, 55 N. W. 553, 21 L. R. A. 
169, the Minnesota court in what seems to be a very care
fully written decision r efuses to follow the Wisconsin rule 
as to Indians livi ng on the reservation and not having sev
ered their tribal relations, but that case does hold to t he 
rule that a white man living on an Indian r eservation is 
subject to the state laws. That rule was upheld by the 
United States supreme court in t he case of Wa1·d v. Race 
Horse, 165 U. S. 504. 

Under either rule, our statutes prohibit the having in 
possession of deer, and this man, being a white man, would 
be subject to prosecution in state courts. 
TLM 
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Fish and Garne-Military Service-United States soldier 
cannot fish or hunt on government land in state without 
license. 

July 5, 1927. 
ELMER S. HALL, 

Conserration Commissioner. 
You state that the r esidents of Monroe are complaining / 

because officers and enlisted men of the United States army 
and national guard who are in training at Camp McCoy, a 
federal military training camp, and who are nonresidents 
of t he state, are fishing and hunting throughout that ter 
ritor y without fishing and hunting licenses, and you ask if 
they are not violating the state laws and if you have juris
diction to arrest and prosecute them. 

You are advised that United States soldier s have no more 
right to violate state statutes than any citizen of the state 
has, and the fact t hat t he United States government may 
hold t itle to the land does not take it out of t he state of 
Wisconsin. 

As a former city attorney the writer on several occasions 
prosecuted people for violating city ordinances in the post 
office building or on the grounds. I think the same legal 
question is involved her e. 
TLM 

Appropriations and &i;penclitures-Bridges ancl High
wwys-Under provisions of sec. 20.49, subsec. (8 ), Stats., 
amount of state highway funds allotted to towns and vil
lages should be paid to and held by county and paid out on 
town or village orders approved by county highway com
mittee or in some other manner so that county highway 
committee approves of such payment. 

H. F. DUCI(ART, 
District Attorney, 

Ladysmith, Wisconsin. 

July 6, 1927. 

You ask for the opinion of this office as to whether the 
money allotted to the several towns and villages and paid 
into the tr easuries of the county by the state highway com-
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mission shall be held in the county treasury to be paid upon 
the order of the county highway commi ttee, or whether the 
allotted amount shall be t urned over by the county treas
urer to the r espective towns and villages to be spent by 
such towns and villages under the super vision and appro
val of t he county highway committee. 

You say you have given it as your opinion that the money 
should be t urned over to t he respective towns and villages, 
because t he stat ute provides that t he amounts a1lotted to 
the towns and villages shall be expended by t he town and 
village officers, subj ect to the super vision and approval of 
the county highway committee, and a r eport of the work 
done shall be made each year by t he town and village boards 
if the town or village does the work. You say the county 
highway committee contends that this money should be 
held in t he county treasury and disbursed upon orders of 
the county highway committee, and you say because you 
cannot reach this conclusion from t he r eading of the stat 
ute, you ask the opinion of this office upon the question. 

I think the county highway committee's construction of 
the statutory provision is corr ect. 

Sec. 20.49, subsec. (8), Stats., makes a specific provision 
that the amounts a1lotted to cities under this subsection 
shall be paid into t heir r espective treasuries and it then 
makes a specific provision : 

"* * * The amounts allotted to the towns and vil
lages shall be paid into the treasuries of the counties in 
which such towns and villages are located," and it then 
provides : 

"* * * The amounts allotted to t he towns and vil
lages shall be expended by the town and village officers, 
subject to the super vision and approval of t he county high
way committee, * * *". 
If it had been intended that the moneys appr opriated for 
the towns and villages should be paid over to such towns 
and village to be used in the same way as that appropriated 
to cities, the natural t hing for the legislat ure to have done 
would have been to have added "towns and villages" to that 
city provision, so as to read "the amounts allotted to cities, 
towns and villages under this subsection, etc.," but the fact 
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that they did not do so but made a specific and different 
provision for disbursing t he moneys appropriated to towns 
and villages must be given effect in t he construction of the 
prov1s1on. Why that different provision was made by the 
legislature is not necessary to determine in construing the 
act. It is sufficient to know that a different and very 
specific provision was made by the legislature for handling 
and expending t he moneys by towns and villages, so I 
t hink t he money should be held by the county and paid out 
on the order of the town or village appr oved by t he county 
highway committee or in some other manner so· that the 
approval of the county highway committee can be expressed 
as to. each appropriation. 
TLM 

Insurance-Right of insurance commissioner to refuse li
cense to Illinois mutual insurance company which issues 
nonassessable policies to cit izens of Illinois and assessable 
policies to citizens of Wisconsin discussed. 

July 6, 1927. 
M. A . FREEDY, 

Insurance Com1nissioner. 
You inquire if a mut ual casualty company of Illinois 

with a surplus of $237,833.30 can issue nonassessable poli
cies to its members in Illinois and assessable policies to its 
members in Wisconsin . 

You ar e advised that there is no specific provision in our 
statutes prohibiting such discrimination against our citi
zens, but I think the insurance commissioner has t he right 
to consider that practice in determining whether to license 
such company in Wisconsin under the provisions of sec. 
201.40, Stats., which provides t hat t he insurance commis
sioner when satisfied that such insurance company has 
fully complied with all provisions of law applicable thereto 
and that the interests of the people of the state are not 
jeopardized by dealing with such corporation, shall deliver 
to such corporation a license. 

It is true t hat the insurance commissioner is an admini-

' 
I 
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strative rather t han a judicial officer and ordinarily would 
not have or be vested with discr etionary powers. Yet I 
t hink under that very specific grant as to a foreign corpora
tion which is not a citizen of the United States within t he 
provisions of amendment XIV, United States Const., and 
which has no r ight to do business in t his state without 
compliance with the laws, rules, and regulations of t he 
state that t he insurance commissioner would have t he right 
to consider that practice of t he foreign insu·rance company's 
issuing nonassessable policies in Illinois and assessable 
policjes in Wisconsin in deter mining whether under t he 
cond.itions named the interests of the people of t he state 
would be j eopar dized by dea ling with such a company, be
cause that practice under certain condit ions might very 
seriously affect and prejudice the insured citizens of t his 
state. So I think under that law the people of the state 
in dealing with such a licensed company would have the 
right to assume that t he insurance commissioner has 
exercised his duty under the law and determined from his 
investigation of the affairs of the company and including 
that pract ice that it was safe for t he citizens of Wisconsin 
to deal with such licensed company under the condit ions 
named. 

Of cour se t he insurance commissioner would have to be 
honest in the exer cise of that judgment or discret ion based 
on t he conditions in each case, which would include t he 
amount of surplus or capital stock. 
TLM 

Fish cvnd Game-Dam, although not used for mill pur
poses and in disrepair, may st ill be dam within provisions 
of sec. 29.26, Stats., so as to prevent fishing within certain 
distance of it if it is suffici ent to obstr uct passage of fish 
within meaning of that statute. 

July 6, 1927. 
ELMER S. HALL, 

Conse1·vation Co ni,nissioner . 
You quote sec. 29.26 which pr ovides t hat no fish of any 

variety shall be taken in any manner within five hundred 
feet below any fishway, lock or dam in certain counties and 
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sec. 29.04 which purports to give t he conservation commis
sion power to remove old and abandoned dams, and you 
ask to be advised if it is illegal for persons to fish within 
five hundred feet of an abandoned dam, that is a dam that 
has been abandoned for the use for which it was originally 
built and is falling to more or less decay. 

I think your question involves something of a question of 
fact, namely, when is a dam a dam, and when is it not a 
dam, within the meaning of the stat ute. The mere fact 
that it is old or that it is not being used for t he purpose 
for which it was buil t does not prevent its being a dam 
within the meaning of this statute. I assume the t heor y 
of t he statute is that a dam would obstruct or retard t he 
passage of fish so that a large number or considerable num
ber might accumulate or gather below the dam and so be 
subject to a sort of " fishing slaught er," and if that is the 
purpose of the statute an old dam or a dam that was not 
being used to operate a mill might have exactly t he same 
effect or even worse as a trap for fish. So I would say, for 
the purpose of this law, if t here is sufficient dam so as to 
collect the fish and prevent t heir passage this statute ap
plies. 
TLM 

Intoxicating Liquors-Search Warrants-Premises duly 
licensed to sell nonintoxicating liquors cannot be searched 
without search war rant during life of license if licensee 
has conveyed title to another person, who is not licensed. 

H ERMAN R. S ALEN, 
Disfirict Attorney, 

Waukesha, Wisconsin. 

July 6, 1927. 

You state t hat in t he case of State of Wisconsin v. Has
lacher and Jarnig, the defendants ar e before t he court on a 
charge of illegal possession of liquor ; that prior to March 
3, 1927 the def end ant Haslacher was the owner of the prop
erty on which t he search and seizure was made and t hat 
day he deeded the property to t he def end ant J arnig and the 
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deed was recorded in the office of the register of deeds on 
or about March 7, 1927; that Haslacher gave up possession 
of the p remises on March 3, but returned on about Mar ch 
6 and removed all his personal effects from the pr emises 
and thereafter had nothing whatever to do with the prem
ises and took up his residence in Milwaukee; that while 
Haslacher was in possession of the premises and prior to 
the sale, he had a permit for sale of nonintoxicating liquor, 
but at t he t ime of the transfer of the property to defendant 
Jarnig, Haslacher removed the printed permit from t he 
wall and took it with him so that it was not on the premises 
at t he time of the search. 

You state further that the search by prohibition officers 
was made on March 10, but without a search warrant; that 
there is no evidence that permission for making t he search 
was asked nor was any given; that liquor was found on the 
premises and J arnig was present when the search was 
made; that J arnig states that he had no permit to sell 
liquor. 

You inquire if the search is legal. 
Sec. 165.01, subsec. (30a) , Stats., provides: 

"The commissioner, h is deputies or any peace officer may 
inspect the premises of any person having a license for the 
sale of nonintoxicating liquors at any reasonable t ime 
without warrant ." 

If your statement of facts is correct and gives a ll the 
facts that may t hrow light upon this question, then Has
lacher was not the owner of the premises when the search 
was made. The statute only authorizes the inspection or 
search of "the premises of any person having a license for 
t he sale of nonintoxicating liquors." Haslacher had the 
license, but according to your statement of facts the prem
ises were no longer his and he had no connection with them. 
Unless you can show that, as a matter of fact t hro·ugh con
t ract or understanding, he was still the owner of the prem
ises and had control of them, it must be held that the 
search was il1egal. 
JEM 
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Public Of]i.ce1's-Coun.ty T1·easurer-Sec. 3, art . XIII, 
Wis. Const. , pr ohibiting person who is in defa ul t to any 
county from being eligible to any office of t r ust , profi t or 
honor in this state, in doubtfu l case must · be construed 
liberally in favor of eligibility to office. 

E . L. KENNEDY, 

Dist1·ict Attorney, 
Rhinelander , Wisconsin . 

1n your letter of June 24 you state : 

July 7, 1927. 

One C who was formerly county t reasurer placed money 
in a cer tain bank in t his county. The bank was closed and 
the county's loss t hrough this deposit was in the sum · of 
about $3000, t he bank having paid par t of the deposit . Action 
has been star ted against t he bondsmen of the t reasurer for 
the balance of the money lost in the defunct bank. C was 
not r e-elected as t r easurer but later r an as supervisor and 
was elected and duly qualified as such supervisor on t he 
county board." 

You state fur ther that it is to be noted from this set of 
facts that the tr easurer did not receive the money per son
ally and also that at t he t ime that the county t reasurer 
placed the money in the bank no committee on the county 
board appr oved of such bank as a county depository. 

You inquire : 

"Has C, t he former county t reasurer, now the r ight to 
sit as a member of said board in view of your opinion on 
May 26, 1927, and also in view of State ex rel. Shea v . 
Evenson, 159-623? Is it necessary as appear s from these 
cases that the defaulter must appr opriate t he money to his 
own use or he himself must have the money in his posses
sion ?" 

Sec. 3, art. XIII, Wis. Const. , reads as follows : 

"* * ··· No per son being a defaulter to t he United 
States or to this state or to any county or town therein or 
to any state or territory within t he United States, shall 
be eligible to any office of trust , profit or honor in this state." 

Under the set of facts given above, is C in default to 
the county within t he meaning of the constit ut ional pro
vision ? 

' 
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In S tate ex rel. Shea v. Evenson, 159 Wis. 623, the court 
inter preted the language used in t he constit ution. The 
court, r eferri ng to such language, says, pp. 626-627: 

"* * * The words are peculiar: 'No per son being 
a clefa,nlter to the United States,' etc., 'shall be eligible.' 
They indicate an appar ent attempt to reach per sons who 
at the time of the election are in a state of default to either 
.Jf the public governmental agencies named, including non
criminal as well as criminal defaulter s. Or dinarily speak
ing, an officer who, though once short in his accounts, has 
made t he shortage good is not t hereafter considered as 
'being a def aulter t o' any branch of t he government. 
Again, the section contains a special clause making in
eligible any per son 'convicted of any infamous crime.' 
Taking t he whole section into considerat ion, t he court is 
of opinion t hat t he words 'being a defaulter ' in the section 
were intended to r efer to persons present ly in default, i . e. 
owing money received officially which they ought to but 
1·efuse [it alics ours] to pay to some one of t he governpien
tal agencies named. 

Another question presenting itself is : Is C present ly 
in default ? In t he language of t he court is C in default 
and does he refuse t o pay to the county? 

Differ ent states have similar stat utes and the tendency 
of the courts has been to construe them lenient ly where 
used: For example it was construed to mean a r efusal and 
corrupt omission to pay over t he funds in State v . Moores, 
52 Nebr. 770, 73 N. W. 299. 

The same provision was liber ally construed in favor of 
eligibility to office in S tate v . Reid, 45 La. Ann. 162; State 
v . Dunn, 11 La. Ann. 549. The court in Illinois construed 
such provision in the statutes to disqualify only those who 
have been determined by legal authority to be in default . 
Cawley v . People, 95 Ill. 249. 

The facts seem to indicate that C is in default to t he 
county, but which money you seem to think t he county will 
collect from C's bondsmen. It appear s t he count y is in the 
act of collecting such funds now. It is well to keep in mind 
a statutory provision in this connection-sec. 59.75, Stats. 
a uthorizes the county board to designate a county depos
itory in which bank the county tr easur er shall deposit the 
money. It is further provided t hat money so deposited 

31 
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"shall be deemed to be in the county treasury and such 
treasurer shall not be liable for any loss thereon r esulting 
from the failure or fau lt of such depository." The pre
vious section makes it mandatory for county boards to 
designate such depositories, in counties of 200,000 or more; 
for other county boards it is optional. Had the county 
board elected to exercise its privilege under t his section 
C would be free from any liability, unless there ha<l been 
fau lt or neglect on his part. 

Bearing in mind all the facts and the statutory pro
visions together with the lenient interpretation that the 
different courts, including our own, have placed upon this 
statutory provision, t her e is at least a doubt as to whether 
t he constitutional provision was intended to include cases 
like the present. Ther efor e, in accordance wit h the ju
dicial interpretation, it will be construed liberally in favor 
of eligibility to office. At least unti l there is a change in 
the facts as a r esult of t he present litigation, C should be 
permitted to sit as a member of the board to which he was 
elected and for which office he duly qualified. 
FWK 

Live Stock-Live stock sanitary board has power to de
termine whether animals which have r eacted to tuberculin 
test and which have been condemned and slaughtered are 
".registered" or "unregistered." 

If animal is pure bred and is r egister ed in r eputable 
registry association live stock sanitary board must certify 
to secretary of state t hat such animal is registered. 

July 8, 1927. 
W. A. DUFFY, 

Commiss,ione1· of Ag1'icultiire. 
In your letter of June 23 you inquire whether, in view of 

the decision of the circuit court in Krause v . Wisconsin. Live 
Stock Sanita1·y Boarcl, the board is j ustified in r ecognizing 
claims of members and registrants of the Holstein-Friesian 
Registry Association, Inc., of Harrisburg, Pennsylvania, 
for indemnity under ch. 94, Stats. 
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The case to which you refer is an action of mandamus 
brought by Krause to compel the Live Stock Sanitary Board 
to certify to the secretary of state that certain animals 
which reacted to the t uberculin test and which were con
demned and slaughter ed were registered within the mean
ing of sec. 94.16, Stats. The animals were registered as 
pure bred in t he Holstein-Friesian Association, Inc., of 
Harrisburg, Pennsylvania. 

This department made a motion to quash the alternative 
writ of mandamus on several grounds and particularly 
upon the ground that the proper r emedy was certiorari 
and not mandam us. The circuit court overruled the mot ion 
to quash. 

Sec. 94.16 provides that indemnity for slaughtered ani
mals "shall not exceed forty-five dollars for a registered 
bovine and twenty dollars for an unregistered one." The 
statute in 1921, subsec. 3, sec. 1492b provided: 

"* * * In no case shall the payment made additional 
to the net salvage exceed ninety dollars for a registered, 
purebred animal, and forty dollars for a nonregistered 
animal." 

The statute was revised and amended by ch. 152, laws of 
1923. 

The statute does not define the terms "registered" or 
"unregistered." As we construe t he language used by the 
legislature, the question as to whether an animal is "regis
tered" or "unregistered" must be determined by the live 
stock sanitary board. If an animal is pure br ed, and 
registered in a reputable r egistry association, the live 
stock sanitar y board must find that it is "registered" with
in the meaning of the statute. 

While preparing the argument in the motion to quash I 
fo und that the animals owned by Krause were in fact pure 
bred, and were eligible to be registered not only in the as
sociation to which you refer but also in t he other Holstein
Friesian Registry Association. If, therefore, t he Holstein
Friesian Registry Association, Inc., is a r eputable organi
zation, the claims of Mr. Krause should be allowed. 

Permit me to call your attention to the fact that t he de
cision of the circuit court on t he motion to quash in no way 
affects the merits of the case. Personally, I feel that the 
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decision would be rever sed on appeal to the supreme court. 
However, it is extremely doubtful whether the position of 
the live stock sanitary board can be sustained· if the case 
proceeds to t rial on its merits. 
SOA 

Educatio11r-Tuition-Person who was r esident of state 
at time of his first admission as student in Stout institute 
cannot be r equired to pay t uition thereafter. 

GEO. P. HAMBRECHT, Director, 
Board of Vocational Education. 

July 8, 1927. 

You state that the president of the Stout institute, 
Menomonie, Wisconsin, has submitted a statement of facts 
to you which reads thus : 

"John Doe was born and reared in Wisconsin. He en
tered the Stout institute in 1918 and did two years of work, 
taking his diploma in 1920. In the summer sessions of 
1921 and 1922 he took work at the Stout institute. He has 
been here one or two summer sessions since then. He is 
here now attending the summer session. 

"In 1920 he went into Minnesota, and taught there. He 
has been teaching there since the time of his graduation. 
He is under contract to teach there next year." 

The question you submit is whether this person may be 
required to pay tuition. 

Sec. 41.251, Stats., r eads thus : 

"Any student attending Stout instit ute who shall not 
have been a r esident of the state for one year next preced
ing his first admission t hereto shall pay a t uition fee of one 
hundred twenty-four dollars for the school year, and a 
proportionate amount therefor for attendance at the sum
mer session. The board of trustees of the Stout institute 
shall charge tuition ~t t he rate of one hundred twenty-four 
dollars per school year for any student who shall not have 
been a bona fide resident of Wisconsin for one year next 
preceding his first admission to Stout institute, and shall 
charge a proportionate amount thereof for any such student 
attending the summer session division. Such nonresident 
students shall in addition to the t uition prescribed herein 
pay the usual incidental fees charged resident students, 
:'.! * * " 
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J ohn Doe is not required to pay tuition under the facts 
stated when the statute is taken literally. At the t ime 
he was first admitted to said instit ute no tuition could be 
char ged. He is ther efore exempt from this provision. 
It may be t hat the legislature had something else in mind, 
but we cannot speculate as to that. I believe John Doe 
cannot be r equired to pay tuition now. 
JEM 

Bridges ancl Highivays-MuniC'ipal Corpo·1·ations-Town 
authorities ar e not r equired to construct town road on 
government survey. 

EDWARD M EYER, 

District Attorney, 
Manitowoc, Wisconsin. 

July 9, 1927. 

You state that t en year s ago a town road was constructed 
according to government survey. At that t ime another 
survey was made under the direction of one of t he towns 
and the surveyor t hen changed the line of the road accord
ing to an established stone. The towns ar e now construct
ing the road according to the established stone with the 
result that property of persons living on one side of the 
road is being taken. You inquire whether in t he construc
tion of t he highway the government or the established 
stone must be considered as the key of the survey. 

So far as I can find t here is no statutory r equirement on 
the construction of highways being based upon government 
surveys. If this highway has been established along town 
lines and is now being changed to conform to a survey it 
constitutes a relocation and property may not be taken for 
t he new highway without j ust compensation. 

Town authorit ies have jurisdiction to change the road:;; 
under the statutes and are not required to follow any 
particular survey. The consequence of a change of road 
would be t he payment of damages. 
MJD 
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Automobiles-Ch. 205, Laws 1927, imposes no restric
tions upon secretary of state in r egistration of motor 
vehicles; automobiles may continue to be registered with
out his first inquir ing as to whether applicant has secured 
operator's license. 

THEODORE DAMMANN, 

Secretary of State. 

July 12, 1927. 

You ask if under the provisions of ch. 205, Laws 1927, 
you can continue to register automobiles without first in
quiring as to whether an applicant has secured an operator's 
license. 

You are advised that you can. The provision for 
licensing automobiles is entirely different and separate 
from the provision for licensing drivers or operators. An 
automobile may be licensed to be driven upon the highways 
of the state, but it can only be so driven by a person ex
amined and licensed so as to be a qualified driver, and ch. 
205 does not change that law. 
TLM 

Legislature-Investigating Comni.ittee-Legislative com
mittee holding investigation is not bound by strict rules of 
court evidence and its method of procedure is to be de
termined by itself under usual r ules governing parliamen
tary bodies, unless special r ules are made by committee. 

JOHN GAMPER, Assemblyman, 
Legislature. 

July 12, 1927. 

You ask to be advised if the committee directed by the 
governor to investigate charges made by William H. Martin 
against t he prison authorities exceeded its authority by 
permitting to be read into t he record statements by some 
prison guards relating to collection and use of money for 
lobbying purposes on Bill No. 271, S. 

You will remember I advised your committee at .Waupun 
during the investigation that court r ules of evidence did 
not apply to investigations by legislative committees and 
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that the committee had the power to determine by vote or 
other method of expression the scope of the investigation 
and what was or was not competent evidence, and you will 
remember that I suggested that in conducting investigations 
as former city attorney before the council or commissions 
or boards I had advised when objection was made by any 
party or by any member of the committee to any question 
or line of evidence that the committee vote on it and de
termine as a committee as to the competency or as to 
whether the committee would investigate such subject ; that 
I thought the procedure was proper in this proceeding, 
and, while some objections were made by members of the 
committee, the chairman expressed his view that under the 
charges they were to investigate anything or everything 
that bore upon the method of conducting the affairs of the 
prison and that he thought the question was proper. No 
appeal was made from that ruling of t he chairman, which 
would be proper under parliamentary practice, so the in
vestigation proceeded, each member of t he committee 
asking such questions as he thought proper and with the 
idea of giving everyone who had any complaints as to the 
method of conducting the affairs of the prison or the 
treatment of the prisoner s or guards an opportunity to ap
pear before the committee and be heard. 

The questions asked as to the collection that was taken 
up among members of the guards in the interest of the 
passage of Bill No. 271, S., to shorten the hours of labor of 
guard member s might have been regarded as incompetent 
in a court action, but in this proceeding the chairman of 
the committee t hought it might have a bearing on the 
general situation on the testimony of some of the witnesses 
and as no appeal was taken from his ruling and no re
quest made that t he question be submitted to a vote of the 
committee as would have been proper under my suggestion 
of the manner of procedure, so the investigation continued. 

As I advised the committee at that time, such a committee 
is a law unto itself as to the method or manner of proceeding 
and the extent of the investigation. I was not asked to 
conduct the exam'ination and the committee had a perfect 
right to do its own examining and investigating in its own 
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way and any member of the committee had a perfect right 
to have any question voted upon by t he entire committ ee 
if he had asked it and any witness had a right to refuse to 
answer any question if he considered it improper and 
beyond the scope of the committee under the authority 
delegated subject to the right of punishment for contempt 
in case it should be held the question was proper under 
the authority of the committe2. So that any member of 
the committee or any witness appearing before the com
mittee could have r aised the question and tested the author
ity of the committee as to any line of investigation, but no 
such objections wer e made and followed up within the 
rules of parliamentary practice or court procedure. So I 
think it would be assumed that all parties acquiesced in the 
procedure as conducted by the committee. I do not see 
now how anyone can r aise any question to the procedure or 
method of investigation. If there was any, that should have 
been m;1de at the time and enforced within the rules of 
parliamentary practice as heretofore suggested. 
TLM 

Bridges ancl Highways-Public Officers-Highway com
mission has power to rescind any action, determination or 
order taken or made on its own motion for construction or 
reconstruction of bridge under provisions of sec. 87.04, 
Stats., at any time before contract rights have intervened. 

July 12, 1927. 

HIGHWAY C OMMISSION. 
From your statement and the r ecords before me, the 

following facts appear: 
Acting under t he provisions of sec. 87.04, Stats., the 

state highway commission in J anuary, 1924, deeming that 
the construct ion or r econstruction of a bridge over the 
north channel of t he Wisconsin river on the state trunk 
highway system near Lone Rock was desirable, on its own 
1notion called a hearing ther eon, gave notice thereof to the 
counties of Sauk, Richland and Iowa, interested, and held 
a hearing thereon pursuant to such notice at the vilJage of 

/ 
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Lone Rock in February, 1924; thereafter and on November 
3, 1924, the commission considered the matter and made 
its findings and determination thereon, finding that the 
construction of such bridge of more than 300 feet in length, 
not including approaches, was necessary, locating the place 
t hereof, determining the kind, character and estimated 
cost thereof and of the approaches and embankments and 
other necessary appurtenances to be $135,000, and the 
counties especially benefited thereby and the proportionate 
especial benefits of each county, and duly certified to the 
county clerks of such counties and to the state treasurer the 
proportion of the cost to be paid by the state and each of 
said counties as follows : the state $67,500, Sauk county 
$6,750, Richland county $27,000, Iowa county $33,750; the 
county boards of each of the counties of Sauk and Richland 
thereafter provided for their respective shares of said cost 
so determined and certified, but the county board of Iowa 
county refused so to do; thereafter a mandamus action was 
brought in t he na111ie of the state on relation of the attorney 
general against the county clerk and the members of the 
county board of Iowa county to compel such county board to 
provide for the share of the cost so determined and certified 
to Iowa county, which action is still pending and unde
termined; no bids have been asked for on said project and 
no contract entered into for any part of the proposed work; 
at a recent meeting of t he state highway commission the 
whole situation was discussed, and it was represented that 
while Sauk county had provided its share of the cost of the 
bridge, the members of the county board were in fact 
opposed to its building, and that Richland county is the 
only county favoring the hridge project, and that in view of 
many demands on the bridge funds under the control of the 
commission and the desire of many counties and munici
palities to secure the building of bridges with state aid 
and of their willingness to pay without protest the pro
portion of cost thereof as determined by t he commission, 
it was unwise to force the construction of the bridge upon 
counties which do not want it, and it was voted to ask the 
attorney general for an opinion as to whether the com
mission now has power to rescind all its actions, determina-
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t ions and order s r elating to the const ruction of such bridge 
at Lone Rock. 

The commission ha ving acted on its own motion in the 
original and subsequent proceedings and no cont ract rights 
having intervened, t he commission undoubtedly has the 
power to undo what it has already done and to rescind its 
determination and order, and, upon such act ion being taken 
and the result thereof cert ified to the state tr easurer and 
the county clerks of t he several count ies, the project will 
be effectively abandoned and any funds set up for the pr o
j ect will be r eleased. 
J WR 

Bridges and Highways-Rights of way over lands that 
may be determined t o be r easonably necessary for ap
proaches to bridges and for other highway pur poses may 
be acquired by public authori ties by deed or condemnation 
without limitation as to maximum width. 

J uly 12, 1927. 
H IGHWAY COMMISSION. 

You state that in order to construct the proper ap
proaches to a bridge over the Wisconsin river at Muscoda 
it is necessary to acquir e by deed or condemnation strips of 
land more than four r ods wide, but that the question has 
been r aised by a member of the state highway commission 
as t o whether ther e is any power to condemn for highway 
and bridge purposes any r ights of way over land of a 
gr eater width than fo ur rods, it being contended that a 
legal highway under the statutes is four rods in width and 
that such width is the maximum width of land that can be 
condemned for such purposes. 

There is no doubt t hat the power exists (and it has been 
frequently exercised for many year s ) to acquir e by deed or 
by the exercise of t he right of eminent domain land of a 
gr eater width than four r ods for t he necessary appr oaches 
to bridges and for other highway purposes. The statutes 
nowhere limit the width to fo ur rods, but simply pr ovide 
t hat highways shall be laid out at least three rods in width 
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and when no width is specified in t he or der for laying out 
a highway, it shall be four rods wide. 
. The stat ute to which t he commissioner r efers is doubt
less sec. 80.08, Stats., which pr ovides : 

"Except as otherwise expressly pr ovided by section 
80.13, [r elating to the laying out of highways to lands 
shut off from access to existing public highways, which is 
not material to your question] highways shall be laid out 
at least three rods wide, and when no width is specified in 
the order the highway shall be four r ods wide." 

Subsec. (2) , sec. 80.01, Stats., provides that in t he case 
of highways as to which ther e has been no suffici ent 
description or r ecord or the r ecord thereof has been lost or 
destroyed, the presumption shall be t hat they were origi
nally laid out of the width of four r ods. 
FEB 

Counties-Mu,nicipal Borrowing-Right of county to 
borrow for tempor ary r elief under provisions of sec. 67.12, 
subsec. (7), par. (b), Stats., exists only after tax levy has 
been made and pending its collection in usual procedure by 
collection or sale and is based upon theory that it will be 
paid out of funds collected from such levy when collected in 
usual manner by collection or sale. 

HAROLD W. KRUEGER, 
District Attorney, 

Crandon, Wisconsin. 

July 12, 1927. 

You state that your county levied $156,000 last year and 
that $83,000 thereof was r eturned delinquent, which has 
been r educed to $67,000, and the county is now without 
operating fu nds. You ask if the county can now borrow t o 
meet current expenses under the pr ovisions of sec. 67.12, 
subsec. (7), par . (b) , Stats., or will it have to wait until 
after the next tax levy. 

I t hink t hat provision only authorizes counties to borrow 
for t emporary purposes based on a previous levy and pend
ing the collection of t hat levy in the manner provided hr 
law. 
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Par. (b), subsec. (7) says that at any t ime after taxes 
have been levied in a ny year, a sum not exceeding ten per 
cent of t he last tax levy for county purposes may be 
borrowed, payable with interest as provided in par. (a), 
which r equires such loan to be payable on or before t he 
15th day of F ebruary. So the whole procedure and pro
vision for borrowing under that section is for temporary 
relief after a levy has been made and during the pr ocess of 
i ts collection, and that procedure for collection in case of 
counties ends with t he sale in the usual manner, which 
contemplates that the county would then have t he cash 
collected in t he usual process of collecting taxes or it would 
own the tax certificates where the lands wer e sold to the 
county and they would then be in the nature of a proper ty 
asset of t he county and could be sold the same as other 
pr operty of the county within the restrictions of law. So 
I think the borrowing under this pr ovision of law on the 
strength of a tax levy previously made and in process of 
collection would cease when that process of collection was 
completed by sale of the property, which cut off further 
proceedings for the collection of the tax as provided by law. 
I think that cuts off t he right to borrow under that provi
sion for temporary borrowing based upon a tax levy in 
p rocess of collection. 
TLM 

Edu.cation-Super vising teacher is assistant to county 
superintendent of schools and in employ, and consequently 
a n employe, of county superintendent's office. 

R. M. ORCHARD, 
District Attorney, 

Lancaster, Wisconsin. 

July 12, 1927. 

You inquire of this depar tment whether superv1smg 
teacher s ar e in the employ of the county or in the employ 
of t he state. You add: 

" It seems that their salary is paid in the fiTst instance by 
Grant county and the amount is repaid to the county by 
the state." 
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Sec. 39.14, Stats., reads in part as follows : 

"(1) The county superintendent shall appoint a supervis
ing teacher to assist such superintendent in supervising 
schools. In counties or superintendent districts having 
more than one hundred twenty-five schools the superinten
dent shall employ two supervising teachers." 

Subsec. (2) provides for the payment of the supervising 
teacher: 

"(2) * * ,:, The county board shall make the neces
sary provisions for the payment monthly of t he salary and 
expenses of each supervising teacher, until such times as 
t he county or superintendent district sha11 be reimbursed 
by the state for the amount paid for such purposes." 

You will note that subsec. (1), 39.14 indicates that t he 
purpose of the supervising teacher is to assist the county 
superintendent in supervising the schools. Likewise, in the 
same section, subsec. (7), reference is again made to t he 
county employing such supervising teachers. This section 
dealing with supervising teachers is part of ch. 39, dealing 
with school administration. The whole theory of school 
administration, in so far as this question is concerned, is 
t he theory that education is a question of statewide interest 
and worthy of the supervision by the state, together with 
aid from the state, to stimulate local interest in a question 
of statewide interest and, perhaps, also to help enfor ce co
operation in the state's educational program. 

State aid in this instance, therefore, is not unusual and 
the fact that the county is reimbur sed when the supervising 
teacher is employed according to statutory provisions, is 
entirely in accor d with the practice of granting educational 
state aid. 

As an assistant to the county superintendent, the super
vising teacher is probably an employe rather than a public 
officer. Clune v. School District, 166 Wis. 452, 458; Board 
of Education v . State ex rel. Reed, 100 Wis. 455, 462; Butle1· 
v. Regents, 32 Wis. 124, 131. 

The super vising teacher's employment is subject to con
tract and in t he carrying out of his duties the relation be
tween him and the employer is contractual. The cont r act 
with t he supervising teacher is with the county superin
tendent's district. The county superintendent is a county 
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officer. XVI Op. A. G. 44. The super vising teacher is the 
county superintendent's assistant and is in the employ of 
the county superintendent's district. 
FWK 

.Trade Regulation--Trading Stam,ps-Card containing 
amounts which when fully punched, showing purchases to 
have been made, may be turned in and authorizing holder 
thereof to buy premiums at cost violates sec. 134.01, Stats. 

L. D. POTTER, 
District A ttorney, 

Racine, Wisconsin. 

July 12, 1927. 

You have forwarded a card given by a merchant in your 
county which when completely punched with ten dollars 
worth of purchases will entitle the holder thereof to buy 
premiums at cost. You wish to know whether this violates 
the trading stamp act. 

It has been frequently held by this department that the 
issuance of such cards constitutes a violation of ch. 134, 
Stats., because t hey constitute a device within the purview 
of the following section : 

"No person, firm, corporation, or association within this 
state shall use, give, offer, issue, transfer, furnish, deliver , 
or cause or authorize io be furnished or delivered to any 
other person, firm, corporation, or association within this 
state, in connection with t he sale of any goods, wares, or 
merchandise, any trading stamp, token, t icket, bond, or 
other similar device, * * * ." Sec. 134.01, Stats. 

If t he me1:chant does not issue these cards but keeps 
them in his store, punching purchases as made, they are 
merely a form of ledger account and are exempt from the 
provisions of the trading stamp act. See XV Op. Atty. Gen. 
536. 

The card submitted by you if issued by the merchant 
violates the provisions of sec. 134.01, Stats. 
MJD 
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Public Officers-Deputy Registel' of Deeds-Upon death 
of register of deeds, deputy may perform duties until 
vacancy is fi lled . 

V ICTOR M. STOLTS, 

DistJict Attorney, 
Eau Claire, Wisconsin. 

July 13, 1927. 

The material facts presented in your letter of June 25 
are as follows : 

Recently the register of deeds of your county died. At 
the time of his death he had in his employ a deputy 
register of deeds and three other employes. He was on a 
fee basis and r eceived no salar y from the county. The 
deputy and other employes were paid a stipu lated salary. 
Since the death of the r egister of deeds the deputy has been 
conducting the affair s of t he office. The deputy has in
quired as to whether she has the legal right to continue as 
register of deeds. You have advised her that she can con
tinue to act as r egister of deeds and may receive the fees 
pertinent to the office. You inquire whether your opinion 
is correct. 

This department concurs in your opinion. Sec. 59.50, 
Stats., provides : 

"Every register of deeds shall appoint one or more 
deputies, who shall hold their office during his pleasure. 
Such appointment shall be in writing and filed and recorded 
in his office. Such deputy or deputies shall aid t he register 
in the performance of his duties under his direction, and in 
case of vacancy or the register's absence or inability to per
form the duties of his office such deputy or deputies shall 
perform the duties of register until such vacancy is fi lled 
or during the continuance of such absence or inability." 

The language of the statute is clear, unambiguous and 
not open to construction. In case a vacancy occurs in t he 
office of register of deeds the deputy may perform, the 
dut ies of register until the vacancy is filled. 
SOA 



496 OPINIONS OF THE ATTORNEY GENERAL 

Banks a,1d Banking-Town Deposito1·ies-Village De
positories-Mandamus action will lie to r equire town or 
village treasurer to deposit funds in bank designated by 
town or village board under provisions of statutes ; all 
moneys collected by said treasurer should be so deposited 
and under provisions of such bonds until divided and ap
portioned to county and state. 

Suggested that in case of failure on part of treasurer , 
notice to his bondsmen would be all that would be required 
to obtain compliance. 

July 13, 1927. 
L. L. THAYER, 

Me11ibe1' of Assembly. 
You ask to be advised what righ t or r emedy a town or 

village board would have if, after designating a bank or 
banks where money belonging to the town or village shall 
be deposited and the security to be given by such bank, t he 
treasur er refuses or fails to deposit the funds as so 
directed. 

You also ask to be advised if such board can exercise 
t hat right before the state and county moneys have been 
paid over and, if so, whether such designation would apply 
to the moneys to be paid to the state and county, and 
whether the bonds of the bank would cover such moneys if 
so deposited. 

You are advised that under the provisions of sec. 60.29, 
subsec. (25), and sec. 61.34, subsec. (38), Stats., such 
boards are empowered to designate t he bank or banks 
where the moneys belonging to the Lown or village shall be 
deposited and the security to be given by such bank and 
when the moneys are so deposited the t reasurer and his 
bondsmen are r eleased from loss or liability by r eason of 
the failure of such bank. Substantially the same provision 
is found in sec. 62.12, subsec. (7), as to city councils and 
treasurers, only the provisions ar e more in detail. B ut in 
each case, I t hink the moneys collected by the t reasurer are 
regarded as the moneys of the town, village or city until 
apportioned, separated and paid over to the county or 
state. 

The levies of the different bodies are added together and 
collected as general taxes and t her e is no way for t he 
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t r easurer to determi ne in advance of such separat ion and 
payments what part icular moneys will be paid to t he county 
and state. · 

As a former city attorney I always advised that t he 
moneys were kept in t he general fund of t he city until such 
separation and payment and that t he bonds furnished by 
t he banks must cover all such funds on deposit, other wise 
t he t reasurer's bondsmen would be liable. 

On your second question, as to what remedy ther e would 
be against t he treasurer if he refused to deposit the moneys 
in the banks so designated, will advise that a mandamus 
action would li e to r equire him to perform the duty imposed 
upon him by law. I do not think the fact that the treasurer 
and his bondsmen would be liable for any loss in case he 
failed to deposit the moneys in t he banks designated would 
r elieve him from the duty imposed under the provisions of 
t he st atutes, because the provision is specific in each case 
t hat the board is empowered and r equired to designate the 
bank or banks where t he money shall be deposited. I think 
that shall imposes a duty upon the treasurer to so deposit 
the funds, but I cannot conceive of a treasurer being foolish 
enough to r efuse to so deposit the funds where the banks 
were pr operly designated because, under the statutes, he is 
r elieved from all responsibility when so directed whether 
he t hinks the banks ar e safe or not and would make him.self 
personally liable if he failed or r efused to so deposit. For 
that r eason, I would suggest that if such a case did occur a 
very simple and probably effective 1:emedy would be for t he 
board to notify the treasurer's bondsmen who would be
come personally liable for such failure and they would no 
doubt requir e the treasurer to perform his duties in the 
manner pr ovided by law. 
TLM 

32 
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Cha,,ritable and Penal Institutions- Public Health
Venereal Diseases-Board of contr ol has no power to trans
fer inmate of industrial home for women at Taycheedah 
to state hospital for insane at Mendota for purpose of hav
ing her tr eated for venereal disease. 

July 14, 1927. 
BOARD OF CONTROL. 

You state in your r ecent communication that quite of ten 
commitments are made to the industrial home for women 
of female per sons affli cted with venereal diseases, under the 
pr ovisions of sec. 143.07, subsec. (5) , Stats.; that the 
board of cont r ol has designated as a proper insti tut ion for 
such t r eatment the Wisconsin state hospital for the insane, 
Mendota. 

You inquire whether the board of control has the r ight 
to t r ansfer persons committed to t he Wisconsin indust rial 
home for women, Taycheedah, under the provisions of t his 
statute, to t he Wisconsin state hospital for the insane at 
Mendota. 

I have carefully consider ed said section and I find no 
provision therein which authorizes the board of control to 
make such transf er . Neither have I found any other pro
vision of the statute wh ich would authorize such t ransfer. 
If it is deemed necessary t hat the boar d should have such 
power it would be necessary to secure additional legislation, 
giving them such power . 
JEM 

Automobiles-Criniinal Law-No offense has been com
mitted by owner of car who took it after it was taken 
possession of by sheriff and left in possession of deputy. 

PAUL B . CONLEY, 
District A ttorney, 

Darlington, Wisconsin. 

J uly 14, 1927. 

You submit t he follo~ ing facts in yo ur letter of July 9 : 

"On the 4th day of July, 1927, one Doering who has long 
had the reputation of being a bootlegger in this county, was 
seen to come out of a place of business with t wo gallon cans, 
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and enter his car which was parked in front of his soft 
drink parlor. The car was immediately searched by the 
deputy sheriff and the village marshal of Gratiot, Wiscon
sin, and they took possession of the two cans of liquor, 
which were later found to contain alcohol. The deputy 
sheriff locked the switch and the door of the car and took 
possession of the car . He then left the car in the possession 
of the village marshal while he, t he deputy sheriff, went 
acr oss the street to a bank to place a long distance call. 
The marshal wandered away from the car and in the 
absence of both of the officers, the defendant, Doering, 
took a duplicate set of keys from his pocket, unlocked the 
car, and immediately escaped in the car from the custody 
of the officers, and has not yet been appr ehended. 

"The deputy sheriff has retained in his possession, t he 
keys of the car continuously since he locked the car, and 
he also has the alcohol found in the car still in his 
possession." 

You inquire whether this man has committed any offense 
in taking the car from the custody of the deputy sher iff. 

I have car efully considered this question and I am of the 
opinion that this man has not committed any offense in tak
ing his own car. It can only be said that he came into 
possession of his car when there was no one present to 
claim it. 
JEM 

Peddlers- Showmen-Owner of merry-go-round, F erris 
wheel or other r iding device, which is operated permanently 
in one place, must procure license from state t reasury 
agent . 

EMIL PLADSEN, 
Treasury Agent . 

J uly 15, 1927. 

The material facts presented in your letter of June 27 
are as follows : 

Certain par ties own a merry-go-round, F erris wheel and 
various other riding devices for amusement, purposes which 
are operated permanently in one place. You inquire 
whether such parties come within the provisions of sec. 
129.14, Stats. 

Subsec. (1) , sec. 129.14 provides: 
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* * * 
"Every owner , or manager of a so-called side show, 

tr aveling vaudeville, Ferris wheel, merry-go-round, ocean 
wave, whip, sea-plane, caterpillar, butter fly or similar de
vice, or so-called 'rides' operated for amusement , or 
t r ansient shooting gallery, * * * shall procure a state 
license as a public showman." 

The statute is clear and unambiguous. I t applies to 
every owner of a F erri s wheel, merry-go-r ound or other 
r iding device. The statute makes no distinct ion between 
r iding devices transported from place to place and those 
permanently located. 

Your question, t her efore, is answered in the affirm,ative. 
SOA 

Courts- Court Commissioner-Criminal Law- Court 
commissioner located in city of C may issue criminal 
process and hold preliminary examinations for offenses 
committed in city of B, where B and C are located in same 
county. 

ROBERT P . CLARK, 
District Attorney, 

Elroy, Wisconsin. 

July 16, 1927. 

In your letter of July 5 you state that B is a city of t he 
fourth class and has a police justice. You inquir e whether 
a court commissioner residing in C, a city in the same 
county, may issue warrants and hold preliminary examina
t ions for offenses committed in the city of B. 

Sec. 361.01 et seq., Stats., expressly grants the court 
commissioners and courts of recor d the power to issue 
criminal. process and to hold examinations upon criminal 
charges. V. Op. Atty. Gen. 520; State of Wis. v. Jones, 130 
Wis. 572. 

In XV Op. Atty. Gen. 226 it was held that under subsec. 
(2), sec. 62.24 criminal jurisdiction was taken away from 
j ustices of the peace in the city and given to t he police 
justice, but that court commissioner s and other cour ts of 
record, located in the city, st ill possess the power to hear 

I 
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criminal charges and issue warrants or other process in 
criminal cases. 

Sec. 252.14 of the statutes provides that in each cou.nty 
court commissioners shall be appointed. Court commis
sioners are not appointed for a particular city but for the 
county. The jurisdiction of the court commissioner, t here
fore, extends over the entire county and is not r estricted to 
any particular locality. 

Your question, t herefore, is answered in t he affirmative. 
SOA . 

Bridges and Highways-Corporations-Gas Companies 
-Sec. 86.16, Stats., does not confer on highway commission 
power to authorize construction of gas lines in town. 

July 16, 1927. 
HIGHWAY COMMISSION. 

In your letter of July 6 you state that a certain gas 
company is contemplating the construction of gas distribu
tion lines in the town of S. The town ref uses to grant a 
franchise to the gasoline company. The company has ap
plied to the highway commission for permission to con
struct its gas lines, under sec. 86.16, Stats. You inquire 
whether the highway commission has power to grant 
authority to t he gas company to construct its gas lines in 
the town of S. 

Subsec. (1), sec. 86.16 provides: 

"Any person, firm or corpor ation, may, with the written 
consent of t he town board, but subject to the approval of 
the state highway commission, construct and operate 
telegraph, telephone or electric lines for the purpose of 
transmitting messages, light or power along or within the 
limits of any highway." 

Subsec. (5), sec. 86.16 provides: 

"Any person, firm or corporation whose written ap
plication for permission to construct such lines within the 
limits of any highway of any town has been refused, or 
when such application shall have been on fil e with the 
town clerk for twenty days and no action shall have been 
taken ther eon, such applicant may file with such town clerk 
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a notice of appeal to the state highway commission . The 
town clerk shall thereupon make return of all t he papers 
and action of the the board to the state highway commis
sion, and such commission shall proceed to hear and t ry and 
determine such appeal on ten days' not ice to the town board, 
and the applicant . The order entered by the commission 
shall be final." 

It will be noted, that sec. 86.16 applies only t o per sons, 
firms, or corporations who construct and operate telegraph, 
telephone or electric lines. The stat ute is silent as to gas 
lines. The highway commission, being a creature of the 
statute, has only such powers as ar e delegated to it by 
statute. Since jurisdiction of gas lines has not been dele
gated to the commission, t he commission has no power to 
grant to the gas company permission to construct gas 
mains in the town of S. 
SOA 

Criminal Law- Second Sentences-Prisons-Subsequent 
sentence for another offense of convict then actually and 
constructively ser ving former sentence, r uns concur rently 
with former. 

Comput ation of loss of good t ime should be made accord
ing to sec. 53.11, Stats., which authorizes deductions for 
first, second and third offenses and in addit ion thereto pr e
scribes condit ions permitting deduction of all good t ime 
earned. 

A. w. BAYLEY, Secretary, 
Board of Control. 

J uly 19, 1927. 

In your communication of J uly 6 you state as follows : 

" In re : Anton Gottheardt 

"The above named was sentenced to the Wisconsin state 
prison for a term of one to four and one to two years to run 
concur rent ly, on J uly 30, 1925, He was r eleased on parole 
August 17, 1926. He violated the condit ions of his parole 
and the parole was canceled by this board under date of 
March 23, 1927. 

"The reason for the cancellation of the parole was that on 
F ebruary 21, 1927 his wife had him arrested and he was 
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sentenced to ninety days in the house of correction, Mil
waukee, as a common drunkard. Upon the expiration of 
his term in t he house of correction he was returned to the 
prison and was received there May 21. 

"In computing the time which this man must serve at the 
prison on the commitment of 1925, should he be given credit 
for the time he served at the house of correction under the 
commitment of 1927? Fur ther , in computing t he loss of 
good time, should such computation be made to the date of 
the cancellation of his parole, March 23, or to the date of 
his incarceration at the house of correction, F ebr uary 21, 
or to the date of his return to the prison, May 21? 

"May we have a ruling upon these questions?" 

In answer to your first question, whether Anton Gott
heardt should be given credit for the tim,e he ser ved at the 
house of correction under the commitment of 1927, I call 
attent ion to sec. 57.06, subsec. (3), Stats., which reads as 
follows : 

"Every such paroled prisoner r emains in the legal 
custody of the state board of control and may at any t ime, 
on the order of the board, be r eimprisoned in said prison or 
said house of correction ; * * *" 

He, being under the legal custody of the board of control 
all the t ime, was under the board's custody when arrest ed 
and sentenced to ninety days in the house of correction. 
Likewise, he was under the board's custody during the 
ninety day term of his sentence in the house of correction. 

As the facts in your communication seem to indicate, t he 
ninety day sentence was a sentence to run concurrently 
with the sentence given on July 30, 19.25. In Appl'icat i on of 
M cD onald, 178 Wis. 167, 171, it was said: 

"* * * In the absence of a statute to the contrary, or 
judicial declaration in the sentence imposed, where there is 
a present sentence for another offense of one then actually 
or const ructively serving a former sentence, the two sen
tences run concurrent ly." 

The computation in the time which this man must serve, 
therefore, should be the same as the computation in any 
case where one sentence runs concurrently with another . 

In answer to your second question relative to the com
putation in the loss of good tfme, r efer ence must be made to 
sec 53.11 and especially subsec. (2) , which reads as follows : 
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"Any convict who violates any regulation of the prison or 
r efuses or neglects faithfully to perform all the duties re
quired of him, and has become entitled to any diminution 
of his sentence, shall forfeit from his good time earned, for 
the first offense, five days; for the second offense, ten days; 
and for the third and each subsequent offense, twenty days; 
and in addition t hereto, the warden may, with the consent 
of the board of control, cancel and deprive him of all or any r' 
part of the good time theretofore earned." / 

Accordingly, this department rendered an opinion to your 
predecessors on the board of control, holding that where a 
paroled convict violates the conditions of · his parole, the 
warden may, with the consent of the board of control, de
prive such convict of all good time earned. VII Op. Atty. 
Gen. 432. 

Further computation in the loss of good time should be 
made in accordance with the statutes and rules of t he board 
of control, as in all cases where sentences run concurrently. 
FWK 

Mothers' Pensions-Apparent emergency exists in case 
of widow at times incapacitated for any kind of work; 
judge may, in his discretion, give more than maximum 
mothers' . pension if he determines that emergency does in 
fact exist. 

SENATOR JOHN B. CHASE, 

District Attorney, 
Oconto, Wisconsin. 

In your communication of July 8 you say: 

July 19, 1927. 

"I wish your opinion on t he following matter with refer
ence to the mothers' pension act. 

"There is a widow here who is not receiving a pension. 
She has two small children, both of whom are under the 
age of fourteen years. As I understand the law, it provides 
that not more than $15 shall be paid for t he first child and 
$10 for the other children under said age, except in 
emergency cases when the aid for the first child can be in
creased. In this particular case the mother is in very poor 
health and is only able to do light house work in her home, 
and sometimes is practically physically incapacitated for 
any kind of work, and she states that she is unable fu 
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properly care for the children on a pension of $25 a month. 
She has no home, nor property, nor income of any kind and 
the question arises: 

"Can the court under these circumstances increase the 
pension of the first child from $15 to $25 a month so that 
the pension would be changed from $25 to $35 a month?" 

Do the facts indicated constitute an emergency case with
in t he meaning of the statute ? 

Subsec. (6), sec. 48.33, Stats., reads as follows: 

"The aid granted shall be s ufficient to enable t he mother , 
grandparents or person having the custody of such chil
dren to properly care for the children and shall not exceed 
fifteen dollars per month for the first child excepting in 
emergency cases where t he aid to such first child shall be 
left to the discretion of t he court and ten dollars per month 

· for each additional child. * * ,:,,, 
You will note this section specifically provides that in 

emergency cases the aid to the first child shall be left to the 
discretion of the court. It is difficult, in a general way, to 
say what is an emergency. Every case must be determined 
upon by all the circumstances and facts connected with it. 
In VII Op. Atty. Gen. 218, 220, this department defined an 
emergency as contemplated in t his statute as follows: 

"* * * Any unusual, sudden or unexpected happen
ing or occasion or combination of circumstances of press
ing necessity in t he form of sickness, di~ease or incapacity 
of any kind, which in the judgment of t he court rendered 
it impossible for the custodian of t he children, with t he 
ordinar y aid, to properly care for t hem * * *" 

The legislative purpose of the act in question, un
doubtedly, is disclosed in subsec. (6), sec. 48.33 : 

* 
"The aid granted shall be sufficient to enable the mother 
* ,., to properly car e for the children * * * " 

It was enacted for the purpose of protecting children, 
and the statute is not a pauper statute. 

Accordingly, should t he judge find that in this case such 
an emergency exists as is contemplated by t he above quoted 
section, and it is his judgment that an increase in the 
pension of the first child from $15 to $25, together with $10 
aid for the second child, meets t he needs of the emergency, 
it can undoubtedly be granted. The determination is one of 
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fact and such an increase is authorized where an emergency 
exists. 

The facts seem to indicate that there is an emergency. 
The conclusion, therefore, is that such an award can be 
made if t he judge determines that t he facts constitut e an 
emergency. 
FWK 

Taxatio'l1r--Real estate property cannot be attached for 
unpaid r eal estate taxes. Secs. 74.33 et seq., Stats., pre
scribe method of collection of such taxes. 

EARL L. KENNEDY, 
District A ttorney, 

Rhinelander , Wisconsin. 

July 19, 1927. 

In your communicat ion of June 24 you say : 

"Can you inform me whether or not taxes that are de
linquent on r eal estate may be collected by obtaining a 
.i udgment against the party so returning the taxes de
linquent, and that judgment be executed against other real 
estate that the party returning the taxes delinquent may 
have? 

You also call attention to the opinion of this department 
in XI Op. At ty. Gen. 95, where this department held that 
taxes upon r eal estate must, if possible, be collected from 
the per sonal property of the owner or occupant . If I under
stand your question correctly, you do not question the rul
ing of this department in XI Op. Atty. Gen. 95, but you in
quire whether r eal estate may be attached for unpaid r eal 
estate taxes. 

Real estate taxes are a lien against the property upon 
which they are assessed. Sec. 74.01, Stats. A procedure 
by which r eal estate may be sold in order to collect the taxes 
due is also prescribed by the stat utes. Secs. 74.33 et seq. 

"Such taxes [taxes on proper ty] do not constit ute debts 
in the ordinary sense. Ordinary r emedies for the collect ion 
of debts have no application to them unless the statutes so 
provide. The text-writer s uniformly say upon authority 
that an ordinary tax on proper ty does not involve a con
tract, express or implied. Cooley, Taxation (3d ed.) 17. 

,,. .,. 
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* * *" State v. Railway Cos., 128 Wis. 449, 485, 500-
503, 108 N. W. 594. See also 172 Wis. 431, 179 N. W. 581. 

Nowhere in the statutes is t he power given local collection 
officers to attach r eal estate for t he collection of t he real 
pr operty taxes. The conclusion, t herefor e, must be t hat 
ther e is no such power. See XIV Op. Atty. Gen. 163. 
FWK 

Ediwation-Tea.cliers' Retirement Act--Teacher who r e
tired before July 1, 1921, to obtain r efund from teacher s' 
r etirement f und must have made application within six 
months after last employed as teacher. 

July 19, 1927. 
A SSEMBLYMAN H. E . STEPHENS, A ssemblymam, 

Legislature. 
In your communication of J uly 9 you state in part as 

follows: 

"I desire an oprn10n relative to t he Wisconsin t eacher s 
state r etirement system. A certain t eacher in this county 
paid a percentage of her salary into the state r etirement 
system for a period of approximately t hree and one-half 
year s prior to July 1st, 1921. She ceased teaching in June, 
1921 arid made no payments since that date. She now de
sires to withdr aw the deposits made during t he 31/2 years, 
and her claim is rejected by the board on the gr ounds that 
unless a WTitt en application was filed with the retirement 
board within six months from the time that she was legally 
employed in the public schools, or under contract to t each 
in said public schools, she is barr ed from making any re
cover y and not entitled to any r efund." 

You inquir e whether t he ruling of the board is not an 
ar bit rary r uling and a denial of the t eacher's legal rights to 
the deposits made by her to the r etirement f und. 

S ubsec. (3 ) , sec. 42.12, Stats. 1919, r eads : 

"Any teacher who shall cease to teach in said public 
schools of this state before r eceiving any benefit or annuity 
from the fu nd, shall, be entitled to the return of one-half 
of the total assessments, without interest, which shall have 
been paid into the fund by such teacher, or which shall 
have been withheld from the salary of such t eacher for 
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the teachers' insurance and retirement fund: provided, 
however that no such refund shall be made to such teacher 
unless written application be made to t he board of trustees 
of said fund within six months after said teacher was last 
legally employed in said public schools of this state or 
under co~tract to teach in said public schools. * * *" 

Subsec. (5), sec. 42.51, Stats. 1925, reads as follows: 

"Any member of Class A, having elected to retire before 
the taking effect of this act, shall from the taking effect of 
this act, be paid the benefits provided under the teachers' 
insurance and retirement fund law, subject to all the con
ditions ther eof, except the pro rata reduction authorized 
thereby, as if said law had continued in effect during the 
payment of such benefits. Such payments shall be made 
from t he contingent fund, except as other provision shall be 
made t herefor." 

The present teachers' retirement act was placed upon the 
statute books by the legislatuTe of 1921 and as indicated in 
the last above quoted section, provision is made for teacher s 
having elected to retire before taking effect of the teachers' 
retirement act of 1921. In the language of that section, 
the benefits to be paid shall be paid as if t he old law had 
continued in effect during the payments of such benefits. 
Under t he expression of the law in this section, the an
nuity board has construed that written application for re
fund must be made within six months, which was the pro
vision in the old law. The payment of a "refund" as the 
term is used in the statutes of 1919 is undoubtedly included 
in the language of the new statute, where reference is made 
to t he payment of benefits. This interpretation is forti
fied by subsec. (4), sec. 42.51, where provision is made for 
t he accounting of moneys paid in under the old act when 
a former t eacher, after a lapse of time, re-enters t he 
teaching profession. 

There is no other statutory provision which would 
a uthorize the annuity board to extend the time when a 
teacher might make a request for t he refund. 
FWK 
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Criminal Law-hitoxicating Liquors-One who has been 
convicted of violation of provisions of national prohibition 
act is not eligible to apply for license until year from date 
of conviction. 

A. C. BARRETT, 

District Attorney, 
Spooner, Wisconsin. 

July 20, 1927 . 

You state that the grand jury brought in a t rue bill 
against one M. on February 22, 1926; that his place of 
business was padlocked on June 10, 1926; and that he ap
peared before the federal court at Superior on October 2, 
1926 and pleaded guilty on that date to having violated 
the prohibition act. He was t hereupon sentenced to serve 
three months at the Milwaukee house of correction. 

Said M. has recently applied for a license to sell nonin
toxicating beverages and you wish to know whether his 
request shall be granted. 

Sec. 165.01, subsec. (31) , Stats., provides in part as fol
lows: 

"* * * No license shall be gr anted to any person who 
has been convicted of a violation of any of the provisions 
of this chapter, or of any of the provisions of the 'National 
Pr ohibition Act,' within the period of one year from the 
date of conviction." 

The applicant having pleaded guilty on October 2, 1926 
will not be eligible for a license under t he provisions of sec. 
165.01 unt il October 2, 1927. 
MJD 

Courts-C1iminal Law-Wo:rthless Checks-One cannot 
be sentenced to state prison for violating sec. 343.401, Stats. 

If, however, trial court erroneously sentences to state 
prison, judgment can be corrected only by writ of error to 
supreme court. 

July 22, 1927. 
BOARD OF CONTROL. 

You have, with your letter of July 8, sent a communica
tion from certain Sheboygan attorneys r elat ive to t he case 
of one Raymond Valey. It appears that Raymond Valey 
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was found guilty of issuing a worthless check in violation 
of sec. 343.401, Stats., and was sentenced by the trial court 
to impr isonment in the state prison for one year. Execu
t ion of the sentence was stayed and he was placed on pro
bation under the provisions of secs. 57.01 to 57.05, inclu
sive, Stats. 

It appears that on June 14 the board of contr ol decided 
that this man had violated the rules by again issuing worth
less checks and has terminated the probation period, and the 
state probation officer took him in custody and conveyed 
him to the state prison at Waupun by order of the board of 
control to serve out his term. 

The fir m of attorneys ref erred to contend that the 
sentence to state prison was void because such sentence 
was not authorized for a violation of sec. 343.401. 

You ask to be advised whether the evidence from the 
papers attached indicates that the claim is true and if so, 
what your action in the matter should be. 

The penalty provided in said sec. 343.401 is as follows: 

"* * * Shall be guilty of a misdemeanor , and punish
able by imprisonment for not more than one year, or by 
a fine of not more than one thousand dollars, or both fine 
and imprisonment." 

"Misdemeanor" is defined in Anderson's law dictionary 
as an indictable offense under the grade of felony. 

"Felony" is defined in sec. 353.31, Wis. Stats., to mean 
"an offense for which the offender, on conviction, shall be 
liable by law to be punished by imprisonment in a state 
prison." 

In view of the fact that this statute expressly provides 
that the crime for which this man was convicted is a mis
demeanor we are forced to the conclusion that no sentence 
to state prison is authorized for the punishment of such 
crime. 

We are then confronted with the question, which you 
submit : What action in the matter can or should be 
taken? 

This per son was sentenced on the 25th day of February, 
1927. The attorneys for Mr. Valey speak of getting out a 
writ of habeas corpus. It is doubtful whether a writ of 
habeas cor pus will lie in a case like this. In Servonitz v. 

\ 
\ 

f 



OPINIONS OF THE ATTORNEY GENERAL 511 

State, 133 Wis. 231, 233-234, our supreme court laid down 
the rule as to when a writ of habeas corpus would li e as 
follows: 

"* * * In the absence of any statute extending the 
scope of the writ the test in respect thereto is t his : Could 
the court under any circumstances of the case have prop
erly rendered a judgment against the accused? If j ur is
diction of the per son is obtained so that the court might 
under some circumstances render a valid judgment in the 
cause against the accused, but error is committed in reach
ing a final resul t, then such error is judicial, reviewable only 
upon a writ of error. If the cour t, though having no 
jurisdiction to render judgment against the accused at all, 
r enders judgment, it is void. In the latter circumstances a 
writ of habeas corpus is proper.* * *." 

In 29 C. J. 49 it is said: 

"* * * But mere error in sentencing a prisoner to 
confinement in one inst itution rather than another is not 
ground for the writ, although there is authority to the con
t rary." See cases cited in Note 91. 

The case In re Mills, 135 U. S. 263, 270, cited in Note 
92 holds that the writ of habeas corpus will lie in a case 
where the person was sentenced to a state prison instead 
of a county j ail on conviction of misdemeanor. This, how
ever, is not the general rule judging from the other author
ities cited. 

It would seem that it is too late to take up the matter in 
the trial court as it is a well recognized rule that a court has 
power to reconsider the judgment and sentence in a crim
inal case and correct it during the term at which the judg
ment and sentence is pronounced and before the sentence 
has been executed or put into execution. That was the 
rule at common law and is the rule in this state. See State 
ex 1·el. Zabel v . Municipal Court, 179 Wis. 195. 

I take it that the board of cont rol having terminated the 
parole of this person in question and having ordered him to 
serve his sentence imposed by the court would not look with 
favor to a pardon from the governor, as that would r e
lieve him from any punishment. The time for taking out 
a writ of error has not yet expired and in that way the 
judgment of the lower court can be reversed and the case 
r emanded to the trial court for correction. It would seem 
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to me that that is the only way in which t he error commit
ted can be corrected. This would give t he t r ial court the 
power to r esentence t his man. By his taking out the writ 
of error he waives his former j eopar dy and the court could 
then sentence him to t he county j ail or house of correction, 
which would be, I take it , desirable. 
JEM 

Intoxicating Liquors-One who sells nonintoxicating 
liquors wit hout license should be prosecuted, especially 
when he fails to take out license so that officer s cannot 
sear ch premises without search warrant. 

July 22, 1927. 
R. W. DIXON, 

Prohibition C 01nmissioner. 
You state t hat from letters received from, t he district 

attorney of Ashland county it appears that in said county 
seller s of nonintoxicating liquors fail to take out a license 
for the reason that if they do their places of business will 
be subject to inspection and search without a search war
rant by officers. 

You st ate t hat if you prosecute t hese men for not taking 
out a license you would have an endless job, and you ask to 
be advised as to what you should do under the cii;cum
stances. 

I t hink the only way to proceed is to make an example of 
some case by prosecut ing to the limit and I believe if it is 
known by these soft drink sellers that they will be prose
cuted for selling nonintoxicati ng liquors wit hout a license 
they will soon find it convenient to secur e licenses. Unless 
t hat is done it will make it ver y difficult to enforce the pro
hibition law against some of these persons. T he fact that 
t hey are r esor ting to this scheme makes it clear t hat they 
ar e selling moonshine liquor and are trying t o hide this 
fact from t he officer s. 

I believe the district attor neys in different counties ought 
to co-operate with you in t his matter and secure t he con
viction of those who are violat ing the law in this way. 
JEM 
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Education--Tuition,.-When high school graduate resid
ing in town which is not high school district attends 
teachers' training course in high school in duly established 
free high school district, free high school board may collect 
t uit ion fee not exceeding $2.00 per week from town where
in student resides. 

WILLIAM M. GLEISS, 
District Attorney, 

Sparta, Wisconsin. 

J uly 22, 1927. 

You state that a student under the age of twenty years 
r esiding in t he township of L--completed the high school 
course in t he city of S-and ther eafter enrolled for t he 
teacher s' t raining course given in the high school in the 
city of T- . The township of L--in which the st udent 
resides is in no free high school district. The teachers' 
tr aining course is a separate department maintained under 
sec. 40.63, Stats., to prepare high school gr aduates for 
teaching in the grade schools. 

You inquire whether the township of L is liable for the 
t uition charge which the free high school district seeks to 
make. 

Teachers' training courses are maintained in t he same 
manner as high schools, are under the management, direc
tion and the cont rol of the board having charge of a free 
high school and the expense of maintaining such course is 
pr ovided for in the same manner as the other expenses of 
maintaining high schools. Sec. 40.63, subsec. (1). 

Under sec. 40.53, subsec. (3) , in t he case of per sons not 
residing in any free high school district and having com
pleted the course of st udy in the high school district in 
which they r eside, or one equivalent thereto, entering any 
free high school in Wisconsin the free high school board of 
the district in which they enrolled is enabled to charge a 
tuition fee for such pupils not exceeding $2.00 per week. 

In t his case t he st udent not r esiding in a free high 
school district may attend a teachers' training course and 
if so, the free high school board m::i.y demand the payment 
of a t uition fee not exceeding $2.00 per week from the 
town. 
MJD 

33 
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Trade Regulatior1r-Trading Stam,ps-Sec. 134.01, Stats., 
creates misdemeanor and does not admi i of accessori es be
fore the fact. 

C. J. KREMER, 
July 22, 1927 . ./'i 

Dairy and F ood Comrnissioner. 
You have enclosed a number of exhibits in your r ecent 

letter, numbered 1, 2, and 3. Card No. 1 has the picture 
of a clock wiih a place for the signature of t he name and 
address. On the opposite side is printed t he following: 

"Trade $10.00 at our Stor e and get one of t hese $6 Clocks 
for only $2.98. 

"This is the plan : Every time you make a cash purchase 
at our stor e have t he amount indicated on this card, and 
when it is traded out in full you are entitled to one of these 
Combinat ion Mantle Clocks with alarm attachment for only 
$2.98 cash ." 

Around the edge of t his card are items marked 20 cents, 
25 cents, 50 cents, and 10 cents. This is used by a g rocer 
and is given in the sale of merchandise. 

You state that in Vol. XI Op. Atty. Gen. 573, it is shown 
that this method of doing business is in violation of the 
trading stamp act, sec. 134.01, Stats. You inquire as to 
whether the seller of this scheme to the merchant can also 
be held for violation of the above-mentioned law. 

A careful r eading of sec. 134.01 will reveal the fact that 
t his section is not broad enough to include t he seller of thi s 
scheme or card to the merchant. It also appears t hat a 
violation of said section is declared to be a misdemeanor. 
It is well settled that accessories before or after the fact 
a pplies only to felonies. No offense short of a felony will 
admit of accessories. There are therefore no accessories 
lo a misdemeanor. See Wilson v . State, 1 Wis. 184; Nichols 
v . State, 35 Wis. 308. 

You are advised that the seller of t his scheme or of these 
cards to the grocer cannot be prosecuted for violating the 
trading stamp act for such sale. 
JEM 
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Public Officers-County Treasurer-Taxation--Duty im
posed by sec. 74.61, Stats., upon county tr easurer of county 
containing less than one hundred fifty thousand population 
to furnish tax statement therein provided for cont inues 
after tax roll is delivered to him until expiration of r ight 
of r edemption. 

EARL J. PLANTZ, 

District Attorney, 
Ant igo, Wisconsin. 

July 22, 1927. 

Sec. 74.47 of the chapter of the statutes r elat ing to tax 
collection provides : 

"Every county tr easurer shall, immediately after the 
close of the sale of any lands for taxes, deposit in the office 
of the county clerk all affidavits, notices and papers in r e
lation to such tax sale to be filed and preser ved t her ein ; 
also a statement containing a particular description of each 
tract or parcel t hereof , of land so sold by him, specifying 
the name of the person to whom sold, the amount for which 
the same was sold and the name of t he owner , if known; 
and the said treasurer and clerk shall each r ecord such 
statement in their r espective offices. Said treasurer shall 
also fi le with the county clerk t he stub book, tax roll and 
delinquent r eturn, and said clerk shall preser ve and file the 
same in his office." 

Sec. 74.61 of the same statute provides : 

"The treasurer of any town, village or city, except citi es 
of t he first class, while the tax roll there! or is in his pos
session, shall, upon request t her efor from any taxpayer , 
forthwith deliver or for ward by mail t o such taxpayer a 
statement of t he amount of taxes due upon each par cel or 
tract of land owned by such taxpayer and sit uated in such 
town, city or village, and in case the tax roll has been de
livered to the coimty treasurer of a ny county, except t hose 
containing a populat ion of one hundred fifty t housand in
habitants or more, t hen and in such case t he county t r eas
urer shall, upon r equest ther efor, for thwith perform such 
ser vice." 

Ref erring to t he two quoted sections of t he statute and 
to t hat portion of my opinion to you dated June 4, 1927, 
XVI Op. Atty. Gen. ruling that it is t he duty of the county 
treasurer of any county containing less than one hundred 
fif ty thousand population to furni sh to any taxpayer on 
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request a statement r equired by sec. 74.61, Stats., of taxes 
. due on lands owned by such taxpayer when such request is 
made after the tax rolls have been delivered to such county 
treasurer, the county treasurer has asked you for an opin
ion on t he question of whether it is not the duty of the 
county clerk to furnish such statements after the papers, 
stub books, rolls etc., have been deposited in the office of the 
county clerk by the county treasurer, and you, in turn, have 
submitted the question to the attorney general. 

The answer I think is obvious. Unless it can be said 
that after the county treasurer has deposited the rolls and 
other papers with the county clerk as required by sec. 
74.47 there is no duty upon any officer to furnish the state
ment described in sec. 74.61, the duty is placed upon the 
county treasurer alone. The italics in t he above quoted 
sec. 74.61 are mine for t he purpose of calling attention to 
the fact t hat the duty to furnish such statem'ent r ests upon 
the t reasurer of the town, village or city only while the 
tax roll is in his possession and passes to the county treas
urer when the tax roll has been delivered to him, without 
·reference to whether it thereafter passes out of his pos-
3ession. There is no duty placed upon the county clerk 
by law to furnish any such statement at any time. There 
may be some support to the view that the duty of the treas
urer continues only during the tax collecting period, and 
that after the tax sale and the deposit of t he rolls, etc., 
with the county clerk the payment of taxes becomes a mat
ter of redemption from tax sales under t he provisions of 
ch. 75, which conta ins no provision expressly making it 
the duty of any officer to furnish a statement of the amount 
necessary to redeem. However, sec. 75.01 provides for 
redemption from tax sales on application to the county 
treasurer and payment to him of the amount necessary 
to r edeem, and sec. 75.04 pr ovides for the issuing of a r e
demption receipt by the county treasurer and for entries 
on the sales lists kept by both the county treasurer and t he 
county clerk. Sec. 75.05 seems to contemplate that re
demption money may come into the hands of the clerk, 
which he is required to pay to t he treasurer, yet the stat
utes already referred to provide for the payment of all r e
demption money to the treasurer by t he person r edeeming. 
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It would seem that a person desiring to redeem lands 
from tax sales has t he right to demand a statement from 
some official of t he amount necessary to r edeem, and since 
the application to redeem is required to be made to t he 
county t l'easurer and t he amount necessary to redeem paid 
to him and he is required to ·issue the redemption r ecelpt, 
I am of t he opinion t hat the duty imposed upon the county 
treasurer by sec. 74.61 is continuous from the t ime th~ 
tax r olls are fir st delivered to him until the t ime of the ex
piration of the right of r edemption. 
FEB 

C ourts-M u nicival Corporations-Traffic Ordinances
Defendant in civil prosecution may waive his r ight to be 
present while court is imposing fine for violating municipal 
ordinance. 

July 22, 1927. 
N. H. R ODEN, 

District Attorney, 
Por t Washington, Wisconsin. 

You direct my attent ion to t he pr ovisions of par. (a), 
subsec. (15), sec. 82.02, Stats. 1925 as amended by ch. 44, 
laws of 1927, and especially to t he last sentence t her ein. 
Said paragraph reads t hus : 

"The county highway committee shall have authority to 
appoint special highway patrolmen for the enforcement of 
laws r elating to the public highways or t heir use, or t he 
maintenance of order upon or near the public highways. 
Such special highway patrolmen may arrest at any place in 
the state, with or without warrant , any persons who, in 
their presence, shall violate any law r elating to t he public 
highways or their use or t he maintenance of order upon 
or near t he public highways. Any such special highway 
patrolmen, sheriff, constable or other police officer may 
make such arrest without warrant on the r equest of any 
other such special highway patrolmen, sheriff, constable 
or other police officer in whose pr esence any such offense 
may have been commit ted. The commission of any , such 
special highway patrolmen, may be r evoked at any time 
by the county l;lighway committee. No such officer shall 
receive or accept from or for any person he has arrested, 
any money or other thing of value, as or in lieu of bail or 

I 
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for the person's appearance before a court or magistrate, 
or to cover or be applied to the payment of fines or costs, 
or as a condition of such person's release. 

You state that in your county you have a form which is 
given to persons arrested upon receiving their money on a 
plea of guilty. You enclose one of these forms and ask to 
be informed whether the same comes under the law. Said 
form reads thus: 

"District Attorney's Office 
"County of Ozaukee, v. ------------ - - - - - --- --
"! the undersigned, hereby expressly waive the r eading 

of the complaint in the above entitled matter, and authorize 
the officer making the arrest to appear for me and enter 
a plea of guilty in the justice court of Ozaukee county, Wis
consin, to the charge of violating the traffic ordinance of 
Ozaukee county, Wisconsin. 

"Received the sum of $-------, deposited by Defendant 
this ______ day of -------- - - 192 ____ , 

" 
"Justice Court." 

I note that the form applies to cases involving the viola
tion of the traffic ordinance of your county and does not 
pertain to criminal prosecutions under the state law. From 
the form I would judge that the district attorney is t he of
ficer who takes the deposit instead of the officers named 
in the said section. The provision in the last sentence of the 
above quoted paragraph that "no such officer shall receive or 
accept from or for any person he has arrested, any money 
or other thing of value, as or in lieu of bail or for the 
person's appearance before a court or magistrate, or to 
cover or be applied to the payment of fines or cost s, or as 
a condition of such person's release" r efer s only to t he 
officers thereinbefore enumerated, namely, special highway 
patrolmen, village constables, or other police officer s. It 
does not apply to the district attorney. 

The prosecution for the violation of the traffic ordinance 
of your county is a civil action and not a criminal action. 
I see no objection for the defendant in a civil action to 
waive the reading of the complaint and authorizing the of
ficer to enter a plea of guilty in the cou~t of justice for 
violating an ordinance of the county. It is, however , a 
matter for the court before whom the case is brought to 
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decide whether a judgment against the defendant should 
be entered without the personal appearance of the defen
dant. 
JEM 

Constitut'ional Law-Legislature-Public Officers-Su
perintendent of Public Property-Resolution instructing 
superintendent of public property to send to r espective 
home addresses of members of legislature their r ecords in 
chests furnished by state with freight and express prepaid 
is unconstitutional. 

July 23, 1927. 
C. B. BALLARD, 

Superintendent of Public Property. 
In your letter of July 21 you state that you have received 

a letter from the chief clerk of the assembly informing you 
that the assembly had passed Joint Resolution No. 108, A., 
w hlch r eads as follows : 

" RESOLVED by the assembly, the senate concurring, that 
the superintendent of public property is hereby in
structed to send to the r especti ve home addresses of the 
members of the legislature their records when r eady for 
shipment in the chests furnished by the state, freight or 
express prepaid." 

You state that the legislature has made no appropriation 
covering the transportation charges and that you have no 
funds available in your department for this purpose. You 
inquire as to the legality or the constitutionality of such a 
request. 

Sec. 21, art. IV, Wis. Const., provides as follows: 

"Each member of the legislature shall receive for his 
ser vices for and during a regular session the sum of five 
hundred dollars, and ten cents for every mile he shall travel 
in going to and returning from the place of meeting of the 
legislature on the most usual route. In case of an extra 
session of the legislature, no additional compensation shall 
be allowed to any member thereof, either directly or in
directly, except for mileage, to be computed at the same 
rate as for a regular session. No stationery, newspapers, 
postage or other perquisites, except the salary and mileage 
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above provided, shall be received from t he stale by any 
member of the legislature fo r his services or in any other 
manner as such member."' 

In an official opinion by this department. VI Op. Atty. 
Gen. 329, it was held that books, papers, etc., may be sup
plied to leg1slators; that the titl e t hereto, however, r emains 
in the state; that the legislators may r etain custody of such 
books and papers untjl law vests it elsewhere. It was also 
held in said opinion that no appropriation can be made by 
joint resolution but it must be by a bill duly prepared and 
enacted into Jaw. 

It is provided by our constitution and statutes that the 
legislature must meet at t he capital. It is here that t heir 
duties as members of the legislature are performed. They 
have no duties to perform at the place of t heir r esidence. 
These records being t he property of the state in the custody 
of the different members, I am of t he opinion that this 
resolution is unconst it utional and you ar e not obligated to 
comply with its instructions. You have no money appro
priated for t hat purpose in your possession, none has been 
appropriated, and it is my opinion t hat it is beyond the 
power of the legislature to appropriate money for that pur
pose. 
JEM 

Approp1·iations and Expenditures-Legislciture-Visiting 
Comniittee-Expenses incurred by visiting committee of 
legisl~ture under sec. 13.05, subsec. (2) , Stats., after law 
under which appointment was made was r epealed, are legal 
and may be legally audited by secr etary of state and paid 
by treasur er. 

THEODORE DAMMANN, 

Secretary of State. 

July 23, 1927. 

You have s ubmitted a question as to whether a bill in
curred after July 1, 1927 by the visiting board appointed 
by the governor under E1ubsec. (2), sec. 13.05, Stats., cover
ing expenses for making its r eport to the governor is legal. 

Ch. 15, laws of 1927, repeals this statute to take effect 
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July 1, 1927. It t hus appear s that the bill was incurred by 
the committee after the repeal of t he statute. 

Sec. 20.01 contains the following: 

"There is appropriated from the general fund to the 
legislatur e, annually, beginning July 1, 1913, such sum as 
may be necessary to carry out its fu nctions.·~ * *" 

Under the r ule of construction of appropriations in our 
statute as given in sec. 20.77 the above appropriation is an 
annual, continuing, nonlapsable appr opriation a nd is avail
able until used. This committee having been appointed 
when the law prescr ibing its duty was in force and the ap
propriation being continuing and nonlapsable and the com
mittee having finished its work with the exception of mak
ing t he report to the governor, I am of t he opinion t hat 
the committee had a vested right to finish its work by 
making the r eport; t hat t his r ight had accrued when the 
la,v was r epealed, and that this bill; which is a small one, 
being $31.00, for expenses in making the report is legal 
and should be audited by you and paid by t he t r easurer . 
JEM 

Physicians and Surgeons-Osteopaths-Board of medical 
examiners is not empowered to recall license to pr actice 
medicine and surgery or osteopathy after i t has been r e
voked by courts. 

Boar d has no power to issue license for osteopathy only. 

D R. R OBERT E. FLYN N, Secretary, 
Board of Medical E xa·mine1·s, 

La Cr osse, Wisconsin. 

July 23, 1927. 

You inquire whether the board has power to recall a li
cense that has been r evoked by the cour ts. You state that 
t he purpose of this inquiry is to prevent any possible use 
of said revoked license by its owner af ter said r evocation 
has occurred. 

I find no provision in the statute a uthorizing the board 
to recall a license after the same has been revoked. With
out statutory authority I am of the opinion that t he boar d 
has no such power. 
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You also submit the following: You state that at a 
recent meeting an osteopath r equested a Wisconsin license 
on the basis of a license obtained in Iowa; that this Iowa 
license was written for osteopathy alone, although the Iowa 
records show that he had passed an examination in surgery. / 

You inquire whether under these conditions you are _/ 
authorized to give him a license to practice osteopathy and 
surgery in this state or whether you should issue a license 
for osteopathy alone, the same as t hey have in Iowa. 

Under sec. 147.17, Stats., your board is authorized to is
sue a license to pract ice osteopathy and surgery. I find no 
provision in the law which authorizes you to issue a license 
for osteopathy alone. In said sec. 147.17 I find the follow-
ing: 

"* * * The board may license without examination 
a person holding a license to practice medicine and surgery, 
or osteopathy and surgery, in another state, if in such state 
the requirements imposed are equivalent to those of this 
state, upon presentation of the license and a diploma from 
a reputable professional college, or an honorably discharged 
surgeon of the army or navy, or of the federal public health 
ser vice, upon filing of a sworn and authent icated copy of 
his discharge.* * *" 

You state that t he Iowa records show that the osteopath 
from Iowa had passed an examination in surgery. If this 
was required by the Iowa law and the examination in sur
gery is equivalent to that in the state of Wisconsin then I 
am: of the opinion that a license to practice osteopathy and 
surgery can be issued to him, for a license to practice 
osteopathy in Iowa would be equivalent to a license to 
practice osteopathy and surgery in this state. 
JEM 

/ 
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University-Tuition-Board of regents of university can
not exempt from tuition for correspondence courses of 
university extension division for purpose of awarding 
scholarships. 

J. D. PHILLIPS, 
Business Manager, 

University of Wisconsin. 

July 23, 1927. 

In your letter of June 28 you submit the following : 

"The following recommendation was made to the board 
of regents of the university of Wisconsin by Dean Chester 
D. Snell of the university extension division: 

" 'That one scholarship affording free tuition in one cor
respondence-study course be granted to eighteen citizens 
of Wisconsin. These eighteen scholarships are to be kept 
consecutively in use, and are to be awarded by a committee 
composed of the director of the department of extension 
teaching, the assistant dean·and the dean of the university 
extension division. In awarding the scholarships prefer
ence shall be given to worthy persons who desire such 
instruction but who may without this financial assistance, 
be unable to pursue their education.' 

"At a meeting of the regents of the university of Wiscon
sin held June 18, 1927, the following recommendation of 
the president was adopted : 

" 'That the proposal of Dean Snell to create free scholar
ships in the university extension division be referred to the 
attorney-general for an opinion as to legality.' 

"Quef;tion : May the board of regents of the university of 
Wisconsin legally award scholarships consisting of free 
tuition for correspondence courses of the university exten
sion division?" 

Under sec. 36.17, Wis. Stats., "the board of regents 
* * * is directed to carry on educational extension and 
correspondence teaching." No direction in the statute is 
made to the board of regents to charge any f ees for such 
educat ional extension and correspondence teaching. The 
policy of charging fees in correspondence study has been 
made by the board of regents since the establishment of the 
ext ension division of the university. The authority to ex
act f ees for such correspondence study is derived under the 
grant of general powers, sec. 36.03, Stats., "all the powers 
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necessary or convl:lnient to accompli sh t he objed or per
form t he duties prescribed by law:· 

The so-called "fee" that is charged to students carrying 
on correspondence study is in the nat ure of a so-called 
"incidental fee" charged to t he students in actual attendance 
a t the university. That the general power s granted to t he 
board of r egen ts above r eferred t o authorizes t hem to exact 
from each student in attendance an incidental f ee was up
held by the Wisconsin supreme court in 1882 in the case of 
State ex rel. Priest v . R egents of the Uni1;ersity, 54 Wis. 
159. 

Since there is no doubt as to the authori ty of t he board 
of regents to exact incidental fees from students in 
att endance at t he univer sity, the next question is : Can 
t he bpard of r egen ts exempt certain students from the 
payment of fees for correspondence study for the pur
pose of schola r ship ? I am of t he opinion that t he board 
of r egents cannot make such exemption of incident al fees. 
Sec. 36.16, Wis. Stats., specifically provides a prohibit ion 
against t he exemption of residen t students from incidental 
fees . 

"Any student who shall have been a resident of the state 
for one year next preceding h is first admission to the uni
versity, or any student whose parents have been bona fide 
residents of this state for one year next preceding the 
beginning of any semest er for which s uch student enter s 
the university, shall be en titled t o exemption from f ees for 
tuition, bu,t not f?'Om incidental f ees in the unive1·sity" 
(italics ours) . 

Under sec. 20.41, s ubsec. (2 ) , which section deals wit h 
the appropria tion for t he univer sity extension division, 
ther e is appropria ted, "all moneys r eceived by each and 
ever y person for and in behalf of t he board of r egen ts of the 
univer sity, as univer sity extension fees, including fees for 
co rrespondence study." Att ention is called to t his section 
of the statutes to show t hat t he university budget and ap
propriation for t he extension division is made in reliance 
on extension fees' being charged. Atten t ion is also called 
to the fact that it has been the custom of t he board of 
r egents, from 1.1 very early date, to exact incidental fees 
from, students in attendance at the univer sity. 
AJM 

/ 
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Building wnd Loan Assoc'iations-Vnless articles of or 
ganization or by-laws specifically authorize dir ector s to 
change such by-laws, meetings shall be called and held ac
cording to ar ticles of building and loan associations or by
laws. 

C. F. SCHWENKER, Commissioner, 
Banking Department. 

July 23, 1927. 

In your communication of June 16, r eply to which has 
been somewhat delayed in this office, you say: 

"* * * A certain association was formed by the 
officers and directors of a mutual insurance company. 
There was a striking similarity in the names of both the 
insurance company and the building and loan associat ion, 
and t here later developed a considerable friction, which re
sulted in t he separation of the two corporations, and the 
elimination of interlocking directors. The association still 
suffers from its former associations, and is desirous of 
changing its name by an amendment of its articles. There 
have been several stockholder s' meetings, and the feeling 
t hat now exists renders it inadvisable to call for a special 
meeting, which will bring out large numbers of people. 
The director s of the association have proposed to take a 
vote of the shareholders, as to whether they wish to amend 
the articles to change their cor porate name, and t o do it 
by the use of proxies, in a r eferendum." 

You state further: 

"The question has arisen as to whether or not the articles 
of incor poration of a building and loan associat ion can be 
amended by r eferendum proxy voting." 

You indicate that it has seemed to your department that 
t his procedure is in noncompliance with t he standard 
articles of incorporation. This department agrees with 
your conclusion that t his is a noncompliance with t he 
statutes unless under the statutes such authority has been 
specifically given to t he boar d of directors. 

Sec. 215.26, Stats., pertaining to loan and building as
sociations, prescribes specifically what t he by-laws of loan 
and building associations must specify. Among other 
things, it is stated t hat t he articles of incor poration or by
laws of each local association must specify: 
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"* * * When and how meetings shall be called and 
held and what shall constit ute a quorum ; whether voting 
by proxy be per mitted; the election and removal of officer s 
and directors, ~pe filling of vacancies, defining t heir duties 
* * * ; and · provide such other rules and regulat ions 
not inconsistent with law or t he articles of incorporation, as 
the business of the association may r equire." ! 

Sec. 180.07 authorizes a corporation at any meeting of 
its members to amend i ts articles of organization so as to 
change its name or location. An amendment to change its 
name may be made, in the language of the statute, "at any 
meeting of its members." 

From t he above you will note then, that the by-laws of 
the loan and building association prescribe when and how 
meetings shall be called. Whether or not the constit ut ion 
can be amended as you indicate in your statement of facts 
depends whether or not authority for such a meeting as is 
pr oposed is given in t he by-laws. 

It is to be inferred from your statement of· facts that 
the pr oposed method of holding a meeting and having most 
of the votes cast by proxy is an unusual procedure and one 
not authorized by the by-laws. If t his infer ence is a fact 
and the articles of association or the by-laws do not 
authorize t his pr ocedure it is illegal. 

I may add that our court in North Milwaukee Town Site 
Co. 1.1. B?JShop, 103 Wis. 492, 79 N. W. 785, has in substance 
held that t he power to enact by-laws rests primarily with 
the stockholders and cannot be exer cised by the director s 
unless so authorized by law by the articles of organization 
or by proper action on t he par t of the stockholders. Un
less authorized to do so, t herefore, t he director s cannot en
act a by-law to take care of the situation pr oposed. 
FWK 

Legislature--Member of assembly is not privileged from 
arrest in criminal cases, but only in civil cases. 

C. E . SHAFFER, Chief Clerk, 
Assembly. 

July 23, 1927. 

I have your favor of July 20 in which you state that un
der: date of J uly 20 the assembly adopted Resolut ion No. · 
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100, A. The r esolut ion condemns the action of M. W. 
Clifford, justice of t he peace at Juneau, Dodge county, for 
issuing a warrant for the arrest of the Honorable Adam 
Schider, member of the assembly, who is charged with 
violat ion of t he speed law in t he city of Juneau, arr est be
ing made by Walter Buschkopf, a traffic officer of Dodge 
county. This r esolution says t hat said Walter Buschkopf 
and M. W. Clifford, in response to a subpoena, duly ap
peared before the committee of the whole of this assembly 
on June 15, 1927 and were warned by this assembly that 
they were violating the constitutional prerogatives of said 
member of t he assembly, but that since said warning was 
issued it appears that said Walter Buschkopf and M. W. 
Clifford have caused the ser vice of a warrant upon said 
Honorable Adam Schider on July 8, 1927 to appear before 
said M. W. Clifford and answer to the charges made 
against him for speeding. 

The resolution also says that a copy of it shall be sent to 
his Excellency, Governor Fred R. Zimmerman and 
Honorable John W. Reynolds, attorney general, in order 
that they may use the authority vested in them to defend 
t he constitution. · 

In an official opinion r endered by this department on 
December 3, 1926, XV Op. Atty. Gen. 447, it was held that 
the privilege from arrest as contained in our constitution is 
confined alone to arrests in civil cases. In view of said 
opinion and the authorities cited t herein, to which I r e
fer you, it would appear that the officers of Juneau county 
have not violated t he constitutiona l rights of the assembly
man in question, and that he is subject to pr osecution for 
violating the criminal law of this state. 
JEM 
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Elections-Citizenship- Public O fficett·s- School Board 
Member-Where member of school board received less than 
majority of votes cast but was, nevertheless, declar ed 
elected by chairman of meeting, he holds office unlawfully 
and may be removed by action of quo warranto. 

Alien has no r ight to hold public office in t his state and 
may be removed by action of quo wa1'1'anto. ,,. 

Female citizen of state who marr ied alien previous to 
September 22, 1922, is alien unless she has subsequently 
become naturalized in accordance with federal statutes 
governing naturalization. 

JOHN CALLAHAN, State Superintendent, 
Depa1·t?nent of Public Instruction. 

July 25, 1927 . 

In your letter of July 12 you present the following 
questions: 

"1. At a recent school district meeting forty-nine votes 
were cast. Of these forty-nine votes John Doe received 
twenty-one votes and was declared elected. What is t he 
status of John Doe on the school board? If he is not legally 
elected, how may he be removed from office? 

"2. Has an alien a right to hold an office on the school 
board in this state? 

"3. Please give t he qualifications of a person who is 
eligible to membership on a school boar d. 

"4. A woman born in Wisconsin and who has always 
lived in Wisconsin married an alien previous to September 
1922. Is she at the present t ime an alien? 

"5. If an alien has no r ight to membership on a school 
boar d, how may he or she be removed from the posit ion if 
he or she holds a membership at t his time?" 

1. Subsec. (3), sec. 40.09, Stats., provides that t he in
habitants in a school dist rict qualified by law to vote at a 
school district meeting, when assembled at each annual 
meeting in their district, shall have the power "to choose a 
director , treasurer and clerk. The election of all officers 
shall be by ballot and a majority of all the votes cast shall 
be necessary for a choice." The statement of facts show 
that John Doe was declared elected upon less t han a majority 
of the votes cast, and for that reason he was not lawfully 
elected. State ex rel. Schroeder v. Feu,erstein, 159 Wis. 356. 
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Subsec. (1), par. (a), sec. 294.04 provides t hat an action 
of quo warranto may be instituted: 

"When any person shall usurp, intrude into or unlaw
fully hold or exercise any public office, * * *." 

Sec. 294.04, subsec. (2), pr ovides that such action may be 
brought in the name of t he state by any private individual 
when the office usurped pertains to a school district. 

Since J ohn Doe does not lawfully hold office as a mem
ber of the school board, an action of quo warrnnto may be 
inst ituted against h im by a private individual in the name 
of the state. 

2. An alien has no right to hold any public office in this 
state and may be removed by an action of quo warranto. 
State ex rel. Off v. Smith, 14 Wis. 497; State v. T:rumpf, 50 
Wis. 103. 

3. The policy of th is office is to give opinions only on an 
existing state of facts. Your third question therefor e w ill 
not be answer ed. The statute governing ihe qualifications 
of member s of t he school board is sec. 40.17. 

4. The woman to whom you refer became an alien upon 
her marriage. The act of congress of September 22, 1922, 
ch. 411, 42 Stats. at Large 1021 did not restore her to 
citizenship. In or der to become a citizen she must become 
naturalized in accordance with t he federal statutes govern
ing this subject. 

In view of the answer to the second question it becomes 
unnecessar y to answer your :fifth question . 
SOA 

Inswrance-lnsurance comm1ss1011er can r efuse license 
to do healt h and accident insurance business to foreign 
cor poration with capital stock of $100,000 doing life, health 
and accident insurance business in own state if he cannot 
determine that because of that practice people of t his state 
will not be jeopardized by dealing with such corporation. 

July 25, 1927. 
lVI. A . F REEDY, 

Conimissioner of Insurance. 
You state that a company from another state formerly 

licensed in this state t o do both a life and health and acci-
34 
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dent insurance business in Wisconsin with a capital of 
$125,000 r ecently reduced its capital to $100,000 and ap
plied for authority or license to do a health and accident 
business only in this state but contin ues doing a life, health 
and accident business in other states, and you ask if it is 
ent itled to a license to do business in this state under such A 
conditions. .,, 

The stock requirements to do insurance business in t his 
state are prescribed by sec. 201.11, based on ihe kinds of 
business for which insurance companies can be created un
der the classification of insurance business in sec. 201.04. 

Under the provisions of sec. 201.11, subsec. (1), par. (a) , 
the minimum capital stock of an insurance company to do 
any of the classes of business specified in any subsection of 
sec. 201.04 is $100,000 and with the additional capital stock 
r equired in that section for doing any of the kinds of busi
ness specified in any other subsection of sec. 201.04. 

I think it is impor tant, in applying the capital stock pl'o
visions of sec. 201.11 to the kinds of business classified in 
sec. 201.04, to bear in mind, as I have previously advised, 
that the t itle to the subsections in sec. 201.04 were in the 
act of the legislature when it was adopted, so that they 
would indicate t he legislative intent in making the classifica
t ions and the character of the insurance described in each 
subsection. And as I have previously stated, I think the dis
ability insurance in subsec. (4) is disability to the insured, 
while the liabili ty insurance in subsec. (5) is liability for 
damages to others, for I think it was not in tended to cover 
the same subject in two subsections. 

But assuming that health and accident is one classifica
tion which would require a capital stock of $100,000 under 
eit her subsec. (4) or (5), t hen life insurance would r equire 
an additional $25,000 under subsec. (3). And in view of 
the fact that an insurance corporation is but one corpora
t ion, and assets and liil.bilit ies relate to t he same company 
in all of the states in which i t does business, I think the 
capital stock requirements of sec. 201.11 are determined by 
the character of t he business transacted by that company 
in any state, because that affects the r esources and re
sponsibilit ies of ihe company, in each state. 

Sec. 201.04 in classifying the kinds of business for which 
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insurance companies can be organized and the capital stock 
r equirements of sec. 201.11 was based upon experience and 
observation of experts as to the amount of capital stock 
necessary to furnish proper protection for the kinds of in
surance specified. 

The provisions for licensing insurance companies of other 
states are found in sec. 201.40, based upon the same require
ments as companies organized in this state and you will 
notice that section says (1) the commissioner of insurance 
shall, upon being satisfied that any such insurance corpora
tion has fully complied with all provisions of law applicable 
thereto and that the interests of the people of the state a.re 
not j eopcirclized by dealing with such corporation, deliver to 
such corporation a license. Under that provision I think 
you wo uld have the right and it would be your duty to con
sider that practice of t he company in doing a life insurance 
business in other states in addition to the health and acci
dent business in determining whether or not the interests 
of the people of this state would or would not be jeopardized 
by dealing with such corporation doing a life insurance 
business in other states in addition to the health and 
accident business. 

As I have advised on other occasions, a corporation of 
another state is not a person born or naturalized in the 
United States entitled to all 1·ights and privileges of citizens 
of the United States within the meaning of sec. 1, art. XIV, 
United States constitution, and for that reason a state can 
make such reasonable regulations and r estrictions as to the 
method and manner of such foreign corporations' doing 
business in this state as it may determine to be proper and 
necessary for the protection of the citizens of the state, 
and that should cer tainly include the necessary capital stock 
requirement of a domestic insurance company based upon 
the character of business done as well outside of the state 
as within the state because the effect upon the insured 
citizens of the state would be exactly the same in either case. 
TLM 
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Ffah cuul Game-Shut-o.o· Nets-Sec. 29.30 subsec. (2), 
par . (b), Stats., prohibits "shu t-off" net to be used in 
passageway on Mississippi river to bayou or slough. 

July 26, 1927. 
ELMER S. HALL, 

Conservation C 01n missioner. 
You have directed my attention to sec. 29.30, subsec. (2), 

par. (b) , Stats., which reads thus: 
"No net of any kind shall be set so as to shut off more 

than one-half of any channel or passageway of any stream, 
or set within one thousand feet of any other net in said 
str eam." 

You state thaL on the Mississippi river it has been 
customary for fishermen on the Wisconsin side to use what 
they call a "shut-off" net consisting of either an ordinary 
gill net or a hoop net with wings for the purpose of im
pounding for a few hours rough fish that leave the main 
river and pass into bayous and sloughs for the purpose of 
feeding; that the nets are set after the fish pass into these 
bayous and sloughs and are caught on t heir return to the 
river . You also state that there is no law preventing the 
same practice on the Iowa side of the river. You state that 
this is t he most successful way of catching rough fish out 
of the ri ver and has always been the practice. 

You inquire whether the placing of such "shut-off" nets 
is a violation of Lhe statute first quoted. 

I am of the opinion that such practice is a violation of 
the f1bove-quoted statute. The net is placed in the 
passageway of the str eam which connects the stream with 
bayous or sloughs. I can see no reason why the law should 
not apply to a case of that kind . The language is broad 
enough to include such passageway in my opinion. 
JEM 

Appropriations and Exvencl'itiwes - Claims - Indigent, 
Insane, etc.-State is not liable for negligent or tortious 
act s of its agents or officers ,vhile engaged in dischar ge of 
governmental f unction. 

July 27, 1927. 
BOARD OF CONTROL. 

You r equest to be advised whether or not a patient ad
mitted to the northern hospital for the insane as a voluntary 
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pay patient has a valid claim againsl the state based 011 the 
following facts: 

The patient brought with her to tlie institution a coat 
purchased at a cost to her in the sum of $97.50, and be
cause of the negligent or wrongful acts of the agents of the 
state the same became lost or was stolen. The husband of 
the patient demands that the institution pay a certain sum 
less than the cost of the coat as payment for the loss of the 
same. 

You are advised that no valid claim against the state or 
the institution in question can be predicated on the facts 
given. 

In conducting the northern hospital for the insane, the 
state is engaged in a governmental function only. It is 
undertaken and carried on for the general welfare of the 
people of the state. No profit accrues directly to the state 
as a sovereignty from its engaging therein. On the con
trary, public expense is connected therewith that can be 
justified only on the ground of a general public benefit. 

By a long unbroken line of decisions of our supreme 
court ( commencing with the case of Kelley v . Milwaukee, 
18 Wis. 83 and including the case of Apfelbacher v. State, 
160 Wis. 565) municipalities, as well as the state itself, 
have been held immune from liability for the negligent or 
tortious acts of their agents and officers ·while engaged in 
the discharge of a governmental function. 
HAM 

Civil Service-Hu1nane Agent-State humane agent must 
qualify under civil service law. 

July 29, 1927. 
W. A. DUFFY, 

Commissioner of Agricultu,re. 
You have inquired whether an appointee as state humane 

agent must be qualified under the civil service law. 
Subsec. (1), sec. 175.02, Stats., provides that the com

missioner of agriculture "shall appoint a state humane 
agent." Subsec. (2), sec. 175.02 provides : 
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"* • * For the purpose of securing advice and as
sistance in the selection of a suitable person as state hu
mane agent and in fixing an adequate compensation for 
such agent, the commissioner of agriculture shall confer 
with representatives of existing county humane societies 
in this state." 

The statute does not expressly or impliedly provide that the / 
state humane agent shall not be subject to the civil ser vice 
law. 

Subsec. (1), sec. 16.16, Stats., provides: 

"Appointments in the exempt class may be made without 
examination, but no office or position shall be deemed to be 
in the exempt class unless it is specifically exempted by law 
or is named i_n such class in the rules, * * *" 

Since the office of state humane agent has not been ex
pressly exempted from the pr·ovisions of the civil service 
law under the above statute, the appointee to that office 
must be qualified as provided in ch. 16, Stats., XV Op. Atty. 
Gen. 533. 
SOA 

Tuberculosis Sa·natoriwns-Legal Settlement-Voluntary 
and uninterrupted absence for one whole year or more de
feats necessary legal settlement of one year required for 
admission to county and state tuberculosis sanatoriums. 

LEWIS W. POWELL, 
District Attorney, 

Kenosha, Wisconsin. 

July 29, 1927. 

In your statement of facts accompanying your letter of 
July 15 you indicate that Mr. J. left this state nearly two 
years ago but that he and his fami ly returned to Silver Lake 
in this state September, 1926. The statement further 
alleges that the family's residence has been in Silver Lake 
since that time, but that the husband, for reasons you state, 
has temporarily gone to h is parents outside the state. 

You inquire whether the county judge is authorized to 
send Mr. J. to either a state or county tuberculosis 
sanatorium and have the expenses borne by a county. 



OPINIONS OF THE ATTORNEY GENERAL 5o5 

Ch. 50, Stats., deals with the admission to state and 
county tuberculosis sanator i urns. Sec. 50.07 specifically 
prescribes r esidence of one year within the state as a 
requisite for admission into the county institutions. Sec. 
50.02 does likewise for state institutions. 

Whether Mr. J . was a resident of this state for at least a 
year previous to consideration for admission to a county or 
state t uberculosis sanatorium is a question of fact which 
you will have to determine from the definite dates and other 
facts available to you. 

In your consideration of such facts that you may be able 
to obtain, I call your attention to sec. 49.02, subsec. (7) : 

"Every settlement when once legally acquired shall con
t inue un til it be lost or defeated by acquiring a new one in 
this state or by voluntary and uninterrupted absence from 
the town, village, or city in which such legal settlement 
shall have been gained for one whole year or upward; and 
upon acquir ing a new settlement or upon the happening of 
such voluntary and uninterrupted absence all former 
settlements shall be defeated and lost." 

"Uninterrupted absence" for a year loses for one a legal 
settlement in this state. Absence intermittently does not 
necessarily lose one his legal settlement. If the latter is 
the case, the county judge may in his discretion certify the 
patient for admission at the expense of the county where 
legal settlement was maintained. After the question of 
fact has been ascer tained, the county j udge still has 
discretion in the matter. 

Without more detailed information I cannot be of further 
assistance. The law as stated is clear and definite. 
FWK 
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Tr acle Regulatio~Tracling Sta-nips-Sec. 134.01, Stats., 
does not apply where agents of Illinois cor poration take 
or der s for hosier y from consumers in Wisconsin, manu
factured in Indiana and shipped upon receipt of order from 
Indiana C. O. D. direct to consumer in Wisconsin, con
sumer at time of placing order making partial payment to 
agent, wh ich is la tter's commission on sale. / 

August 1, 1927. 

C. J . KREMER, 
Dwiry and Food Co1n1nissioner. 

You have submitted the following set of facts : 
The Real Silk Hosiery Mills is an Illinois cor poration en

gaged in manufacturing silk hosiery at Indianapolis, 
Indiana, and selling it t hroughout t he United States to 
consumers only. It employs duly accr edited r epresenta
tives in many states, including Wisconsin, who go f r om 
house to house solicit ing and accepting order s. Part of the 
purchase pri ce is paid in advance to t he solicitor. The 
goods are packed and shipped by par cel post from Indian
apolis C. 0. D. direct to the purchaser . The solicitor re
tains a cash deposit and t his const it utes his entir e com
pensation . These solicitors carry and distr ibute to pr os
pective customers or purchaser s in Wisconsin, as well as 
other states, slips reading as follows : 

"A VALUABLE PREMIUM 

for ever y 
$16.50 IN LABELS 

saved within per iod of a year 

When you have accumulated $16.50 worth of C. 0. D. 
Labels (cut from the packages of Realsilk pr oducts you 
r eceive) you may have your choice of any one of the P rem
iums listed below ----· You may have the Representative 
send in the labels with any order t hat brings your C. 0 . D. 
Labels up to t he required amount, and get your Premium 
right with t he order. You may take t he Labels to our 
Local Branch Office, indicating your choice of P.remium, 
and let the Branch Office send for the P remium ___ _ Or, 
you may send the r equired $16.50 wor th of Labels dir ect to 
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t he Mills, indicating t he Pr emi um you want, and same will 
be sent you. 

If the amount of C. 0 . D. Labels exceeds $16.50, you will 
receive a P r emium Credit Slip, for t he balance, which can 
be applied against future Premiums. 

Only yellow labels counL _____ Green labels are used when 
label on package was required to earn Premium sent with 
or der . 

Labels to apply for Premiums must all be in t he name 
of one customer and must have been issued within twelve 
consecut ive months. 

We are not r esponsible for labels which have been lost 
or misplaced. 

If you give your labels to a Representative, demand a 
receipt showing the individual amounts and n umbers of 
each label given him as well as the total amount of labels 
sent in. 

L IST OF PREMIUMS 
Linger ie 

Style No. 
Rayon Vest __________________ _________________ 500 
Rayon Vest (Extra Size) ___ ___ ________________ _ 500-X 
Rayon Chemise ___ _______ _____________________ 501 

Rayon Bloomer ----------- --------------------504 
Rayon Step in __ __________________ ____________ _ 505 
Rayon Step-in (Extra Size) __ ____ _____________ _ 505-X 
Glove Silk Vest _______________________________ 600 
Glove Silk Vest (Extra Size) ____________ ______ 600-X 

LADIES' H OSIERY 
Your choice of any ONE pair of Realsilk Ladies' Hosiery 

in any style, size and color. 

MEN'S S UPER-SERVICE SOCKS 

Your selection of any TWO pairs of Realsilk Super
Service Men's Socks in any style, size and color. 

Standardize on Realsilk Hosiery and Lingerie so t hat 
E very P urchase of These Items Will Help You to Get 
a Valuable P remium. 
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REAL SILK HOSIERY MILLS, Indianapolis, Indiana World's 
Largest Manufacturers of Silk Hosiery and Makers of 
Fine Lingerie. 

(over) " 
(Reverse Side) 

"SAVE ________ __ ________ x (Picture of label) 
C. 0. D. LABELS 

They ar e worth Money to You ! 
On the outside of the large manila envelope, in which 

your box of Realsilk products comes to you, is a C. 0. D. 
Label. On it is printed the amount you pay the postman 
who delivers t he package. 

Save this C. 0. D. LabeL ___ and all other C. 0. D. Labels 
you receive on future Realsilk purchases. They are worth 
money to you ____ They entitle you to valuable premiums. 

See rever se side for more complete information regard
ing·t he Realsilk Customers' Premium Plan. 
Printed in U. S. A. P-30" 

You ask t hree questions : 

(1) "Does the scheme as outlined on the slips, one of 
which I attach, make of the C. 0. D. labels a device similar 
to trading stamps, tokens, t ickets or bonds, the issuance of 
which is pr ohibited by law in this state"? 

(2) "Does the transaction as outlined, namely the order 
taken by a duly accr edi ted representative of t he Real Silk 
Hosiery Mills of Indianapolis, Indiana, and transmitted to 
them by their agent and the sale being consummated and 
completed in Wisconsin by the payment of the balance of 
t he purchase price to the post office department as t he 
agent of the Real Silk Hosiery Mills constit ute a sale within 
the state of Wisconsin, or is it an interstate matter not 
coming within the jurisdiction of Wisconsin laws"? 

(3) r~'Assuming the transaction to be in interstate com
mer ce, does t hat fact also protect the Real Silk Hosiery 
Company in issuing devices similar to trading stamps, 
nam'ely C. 0,. D. labels r edeemable in premiums, in con
nection with the delivery of their merchandise when t he 
sale is completed?" 

The prohibi tion to which you refer is contained in sec. 
134.01, Stats. 

., 
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"The purchase, sale and exchange of commodities is one 
of t he subjects national in character which it is within t he 
exclusive power of Congress to r egulate, But, on the other 
hand, Congress is without power to prohibit or regulate 
t rade carried on wit hin t he limits of a state. * • * ." 
5 R. C. L. 764. 

"A state has no power to prohibit, r egulate, or tax the 
right to purchase and sell ar ticles of commerce impor ted 
from foreign countries or from other states while those 
goods are in the original package and in t he hands of the 
importer for sale. * • *" 5 R. C. L. 765. 

"A state may prohibit, r egulate, or tax the business of 
selli ng goods within t he state, when the dealings are neither 
accompanied nor followed by any transfer of goods, or any 
order for their t ransfer, from one state to another, but 
the r egulation or tax is on business of selli ng goods t hat 
ar e not in t he hands of the impor ter or that are still in his 
hands but not in t he or iginal package. • * *" 5 R. C. 
L. 766. 

"The negotiation of sales of goods which are in other 
states, for the purpose of int roducing them in to the state 
in which the negotiat ion is made, is interstate commerce, 
and cannot be interf ered with, r egulated, or taxed by the 
state in which the negotiation was made, though there be 
no discriminat ion between such business and domestic com
merce, and this r ule applies to per sons who engage in the 
business of soliciting order s by sample or otherwise for 
goods to be shi pped from another state, such as agents of 
nonresident manufacturer s or dealer s, drummers, or can
vassers, whether the order s are t aken by r esidents or non
residents, and whether the order s ar e taken from individ
uals or from manufacturers or licensed merchants or 
dealer s. * * *" 5 R. C. L. 768-769. 

"It makes no differ ence with r efer ence to the inter
state character of a sale, made on a contr act for t he pur
chase of goods which ar e to be shipped from another state, 
that t he goods are to be consigned to t he shipper or the 
agent to whom the order is given, and to be deli ver ed by the 
agent on payment of t he purchase price, nor is t he tr ans
action deprived of its interstate character by employing 
any other agent or agency in t he deli very of the purchased 
goods. * * *" 5 R. C. L. 770. 

"Where the person negotiating a sale, though acting for 
a nonresident manufacturer or merchant, takes t he order 
upon his own responsibility and liability, and such shipper 
treats t he agent, the consignee, as the r eal party to the 
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transaction and looks to him for payment, and there is 
nothing connecting the ultimate buyer with t he shipper, 
the sale is not an interstate one, but is a domestic sale 
between the consignee and the ultimate buyer on arrival 
of the consignment. * * *" 5 R. C. L. 771. 

"The question on a shipment C. 0. D., whether t he sale 
is made when the property is delivered by the shipper to 
the common carrier or upon payment of t he price and de
livery to the consignee, does not affect t he further question 
whether such sale is interstate commerce when such an 
order is given for property in another state. Notwith
standing the di ver sity of opinion among the state courts 
on the first question, where merchandise is received by a 
carrier with a duty to collect the price on delivery to the 
consignee in another state, the shipment constit utes inter
state commerce. A state is without power to prohibit or 
regulate such sales, nor can t he carrier be taxed for col
lecting the purchase price of goods under a statute r equir
ing a license tax to be paid by all those engaged in the 
business of selling such ar ticles. * * *" 5 R. C. L. 
771-772. 

The U. S. supreme court in Rast v. Van Deman & Lewis 
Co., 240 U. S. 342, 36 Sup. Ct. 370, held t hat the delivery 
by a Florida merchant of coupon and certificates, or other 
evidence of indebtedness or liability r edeemable in coupons 
in connection with sales of merchandise at retail, is not 
interstate commerce so as to be protected against t he im
position of a state license tax, although t he coupons may 
have been inserted in the retail packages by the manu
facturer or shipper outside the state and ar e redeemable 
outside the state ei ther by such manufacturer or shipper, 
or by some other agency outside the state. 

The cour t said , p. 360: 

"* ,;. * The transactions are only executed t hrough 
the purchase at retail. In other words, they are not de
signed for or executed through a sale of the original pack
age of importation but in the packages of retail and sale 
to the individual purchaser and consumer. This fixes their 
character as transactions within the State and not as trans
actions in inter state commer ce, and this is conceded as to 
the first scheme; it is true as to the second and t hird 
schemes. All of the schemes have their influence and ef
fect within t he State. Nor is such influence and effect 
changed or lessened by the redemption of the tokens out
side of the State." 
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On the other hand, the court in Real Silk Hosiery Mills 
v . City of Portland, 268 U. S. 325, 45 Sup. Ct. 525, held that 
a state sta t ute requir ing per sons going from place to place 
soliciting or ders and goods for future delivery and receiv
ing payment or any deposit of money in advance, to secur e 
a license and give a bond good for fi nal delivery of goods 
order ed, violates t he commerce clause of t he feder a l con
st it ution in so far as i t is made to apply to agents solicit 
ing orders in a state to be forwarded to a manufacturer in 
another state to be fi lled by C. 0. D. shipments, and it is 
immaterial t hat the solicit or s travel at their own expense 
and r eceive their compensation t hrough r etent ion of ad
vance pa r tial payments on goods order ed. 

The court said, p. 335, quoting from Robbins v . Shelby 
Tax'ing District, 120 U. S. 489, 497: · 

" ' * * ··· The negotiation of sales of goods which are in 
another stat e, for t he purpose of introducing t hem into t he 
sta te in which the negotiation is made, is interstate com
merce. * * * ' " 

The same company was involved in the last cited case 
as is involved her e and upon a simila r set of facts . 

See also State ex 1·el. Doivney-Fan·ell Co. v . W eigle, 168 
Wis. 19 and Greek-American S . Co. v. Richardson R. Co., 
124 Wis. 469. 

F rom the foregoing authorit ies, it seem clear that t he 
t ransactions involved herein const itute intersta te com
merce. Further discussion seems unnecessary. The an
swers to your questions are : 

(1) Yes. The C. 0. D. label is a t rading stamp. XIII 
Op. Atty. Gen . 234. 

(2) Under the facts submitted the transactions involved 
a r e interstate in cha racter and outside of the operation of 
t he Wisconsin trading stamp law. 

( 3) Yes, under the facts sta ted. 
F CS 
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Corporations- Telephone Companies-Municipal Cor
porations- Municipa lity has power t o acquir e by condem
nation property of telephone company. 

Aug ust 1, 1927. 
R AILROAD COMMISSION. 

In your letter of May 2 you state t hat you have r eceived 
an inquir y from a village as to whether t he village can pro
ceed to the condemnation of the local t elephone exchange 
of the State Telephone Company. You s ta te that your 
commission has never been confr on ted with this question, 
and you inquir e as to whether the village may purchase 
t he local telephone plant by condemnation through ,t he 
channels of your commission. 

The acqui sition of pu blic uti liti es by towns, cities or vil
lages is governed by the pr ovisions of sec. 66.06, Stat s., 
and ch. 197, Stats. 

Subsec. (8) , par . (a), sec. 66.06. a uthorizes a town, city 
or village to construct, acquire or lease a ny plant or equip
ment for the furnishing of water , light, heat or power , or 
for str eet rai lway purposes. The statute a lso provides : 

" * * * The cha racter or duration of the franchise, 
permit or grant under which any public ut ility is operated, 
shall not affect the power to acquire t he same her eunder ." 

It is fur ther provided: 

"* * * Two or mor e public ut ilities subj ect t o t he 
same lien or charge, may be acquired as a s ingle enter
pr ise." 

Subsec. (9), sec. 66.06 pr ovides a method of payment for 
"acquiring any public utility." 

Subsec. (7), sec. 66.06 p rovides t hat any city or village 
served by a p rivately owned p ublic utility, street railway 
or interur ban railway r endering local ser vice may "con
t ract with the owner thereof for the leasing, public oper 
ation, joint oper ation, extension and im pr ovement by the 
municipa lity or with fu nds loaned by t he municipality." 

Subsec .. (1 ) , sec. 66.06 provides : 

"The defini tion of 'public utility' in section 196.01 is ap
p licable to this section. " 

Subsec. (1 ) , sec. 196.01, ~tats., provides : 

/ 
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"The term 'public util ity' as used in sections 196.01 to 
197.10, inclusive, shall mean and embrace ever y corpor
ation, company, individ ual, association of individuals, their 
lessees, trustees, or receivers appointed by any court what
soever , and every town, village, or city that now or here
after may own, oper ate, manage, or control any plant or 
equipment or any part of a plant or equipment within t he 
state, for the conveyance of t elephone messages or for t he 
production, transmission, delivery, or furnishing of heat, 
light, water, or power either directly or indirectly to or for 
the public, or that now or her eafter may own, operate, 
manage, or control, any toll bridge." 

It will be noted that subsec. (8) (a) of sec. 66.06 does 
not in express t erm,'s authorize a town, city or village to con
struct, acquire, or lease a plant and equipment for the 
conveyance of telephone messages. The statute, as well 
as subsec. (7) and subsec. (9) of sec. 66.06 does not use the 
term "public utility," the definition of which includes a 
plant and equipment for the conveyance of telephone mes
sages. 

Subsec. (1), sec. 197.01 provides that any municipality 
shall have t he power to construct and operate a plant and 
equipment "for the production, t ransmission, delivery or 
furnishing of heat, light , water or power." 

Subsec. (2), sec. 197.01 provides that any municipality 
shall have ihe power "to purchase by an agreement with 
any public ut ility any part of any plant ." 

Subsec. (3), sec. 197.01 provides : 

"Any municipality shall have t he power, subject to t he 
provisions of sections 196.01 to 197.10, inclusive, to acquire 
by condemnation the property of any public utility, where
soever situated, actually used and useful for the conven
ience of the public whether such public utility be then 
operating under a license, permit or franchise existing at 
the time sections 196.01 to 197.10, inclusive, t ake effect, or 
operating in such municipality without any permit or fran
chise ; provided, however, that in acquiring any property 
outside of the state of Wisconsin, such proper ty shall have 
been used exclusively by such public ut ility for furnishing 
heat, light, water and power to such municipalities while 
being operated by such public utility company." 

Subsec. ( 4), sec. 197.01 provides that any municipality 
shall have the power to purchase t he property of any public 



544 OPINIONS OF THE ATTORNEY GENERAL 

utili ty act ually used and usefu l for the convenience of the 
public operating under any indeterminate permit. 

The power to acquire t he property of any public ut ility 
by purchase or condemnation is thus conferred under sec. 
197.01. Language used in subsec. (3 ), sec. 197.01 may 
appear to rest r ict the condemnation of public ut ility prop
er ty to property used "for furnishing heat, light, water 
and po,ver." The h istory of t his section, however , clearly 
shows that such is not the case. 

Ch . 499, Laws 1907, cr eated subsec. 3, sec. 1797m,-79 
to r ead as follows : 

"Any municipality shall have the power, subject to t he 
provisions of thi s act to acquire by condemnat ion the prop
er ty of any public ut ility actually used and useful for the 
convenience of the public then oper ating under a license, 
permit or franchise exis ting at the t ime t his act takes ef
fect, or operating in such m unicipality without any permit 
or franchise." 

Subsec. 3, sec. 1797m-79 has been r enumbered to be 
subsec. (3 ) , sec. 197.01. By ch. 360, Laws 1921, the 
stat ut e was amended t o r ead as it now appears. The stat 
ute as amended gives to municipalit ies the power to ac
quire t he property of a public util ity "wheresoever sit u
ated" to har monize ·with the provisions of subsec. (8) (a) , 
sec. 66.06. The s tat ute was also amended by adding t he 
further · provision with r efer ence t o the acquisit ion of prop
erty outside the state of Wisconsin. It is clear , t her efor e, 
that the latter pr ovision of subsec. (3) , sec. 197.01 does not 
limit the application of the stat ute to t he pr operty of a 
public uti li ty used for furnish ing heat, light, water or 
power. 

When t he provisions of sec. 66.06 are construed in con
nection with t he provisions of sec. 197.01 it appears clear 
t hat a municipality has t he righ t t o acquire t he pr operty 
of a telephone company. The plan t and equipment fdr t he 
conveyance of telephone messages is a public utili ty under 
sec. 196.01. Under subsec. (3 ) , sec. 197.01 a municipality 
may condemn the proper ty of any public ut ility. The power 
thus expr essly given removes any ambig uity that may arise 
in construing the provisions of subsec. (8 ) (a) , sec. 66.06. 

That a municipalit y may acquire t he pr operty of any 
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public utility is clearly indicated by the provisions of sec. 
67.04, Stats. Subsec. (2 ) , sec. 67.04 provides that a city 
may issue bonds for the following purposes: 

"(e) For the construction and extension of waterworks 
plants, of t he pur chase of existing plants; construction and 
improvement of water mains, sewers and drains; construc
tion and improvement of flushing tunnels, with buildings, 
equipment and machinery for operating the same ; to pro
vide the protection, planning, construction and establish
ment of a sewage disposal plant or system ; or for the 
erection and construction or enlargment of garbage dis
posal plants and to purchase sites for t he same. 

"(f) To construct, acquire, enlarge, extend or maintain 
any plant or equipment, or any part of a plant or equip
ment for the production, transmission, delivery or furnish
ing of heat, light, or power, eit her directly or indirectly, 
to or for the public; to enlarge or extend such plants or 
equip any part thereof; or to acquire street railway prop
erty. 

"(g) To purchase or acquire any public utility or any 
str eet railway when it deems it necessary or desirable to 
raise the money for either of those purposes in the cour se 
of such acquisition, by proceedings had under sections 
193.33 to 193.45, or under sections 196.01 to 197.10; but 
this paragraph shall not be construed as an amendment of 
any of said sections nor as impairing, altering or affecting 
the powers of t he railroad commission in any such pro
ceedings." 

Subsec. ( 4) , sec. 67.04 provides that a village may issue 
bonds "for the purposes f9r which a city is authorized to 
issue bonds by paragraphs * * * ( e) (f) (g) 
* * * " 

Subsec. (5) , sec. 67.04 provides that a town may issue 
bonds for the following purposes: 

"(g) To purchase, construct, maintain and operate tele
phone lines and exchanges or to aid in such construction; 
but the amount of bonds issued for such aid shall not exceed 
one-half of the entire cost of the lines and exchanges de
scribed in t he proposal or request for aid. 

"* * * 
"(i) To purchase or acquire public utilities or street 

railways when it is deem~d necessa)'y 01' desirable to r a.ise 
money for either of t hose purposes in the course of such 
acquisitions, under sections 193.33 to 193.45, or under sec-

35 
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tions 196.01 to 197.10; but this paragraph shall not be 
deemed an amendment of any of said sections ; nor shall 
it impair, alter or affect the powers of the railroad commis
sion in any such proceedings." 

It will be noted that a city or village may issue bonds for 
the acquisition of the property of "any public utility." 
Language conferring this power could not be plainer. 
Manifestly the legislature would not have enacted. these 
provisions authorizing the issuance of bonds unless the 
power to acquire the property of public utilities to pay for 
which the bonds would be issued had been granted. 

Further, sec. 196.50, the so-called "antiduplication" 
statute, sec. 196.55, the so-called "force clause" and secs. 
196.54 and 196.57 all demonstrate conclusively that a vil
lage has the power to acquire the property of any public 
utility including the property used for the conveyance of 
telephone messages. 

Subsec. (1), sec. 196.50, Stats., reads as follows: 

"No license, permit or franchise shall be granted to any 
person, copartnership or corporation, to own, operate, 
manage or control any plant or equipment for the convey
ance of telephone messages, or for the production, trans
mission. delivery or furnishing of heat, light, water or 
power in any municipality, where there is in operation 
under an indeterminate permit, as provided in sections 
196.01 to 197.10, inclusive, a public utility engaged in simi
lar service, without first securing from the commission a 
declaration, after a public hearing of all parties interested, . 
that public convenience and necessity require such second 
public utility. * * * ." 

This section had its inception in ch. 499, Laws 1907, 
which created subsec. 1, sec. 1797m-74 to read as follows: 

"No license, permit or franchise shall be granted to any 
person, copartnership or corporation to own, operate, man
age or control any plant or equipment for the production, 
transmission, delivery or furnishing of heat, light, water 
or power in any municipality where there is in operation 
under an indeterminate permit as provided in this act a 
public utility engaged in similar service without first secur
ing from the commission a declaration after a public hear
ing of all parties interested, that public convenience and 
necessity require such second public utility." 
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By ch. 610, Laws 1913, sec. 1797m-74 was amended 
to read as it now appears. The amendment, it will be 
noted, added the words "for the conveyance of telephone 
messages." 

Sec. 196.55 provides: 

"Every license, permit, or franchise granted prior to 
July 11, 1907, by the state or by the comm.on council, t he 
board of aldermen, the board of trustees, the town or vil
lage board, or any other governing body of any town, vil
lage, or city, to any corporation, company, individual, as
sociation of individuals, their lessees, trustees, or receivers 
appointed by any court whatsoever, authorizing and em
powering such grantee or grantees to own, operate, man
age, or control any plant or equipment, or any part of a 
plant or equipment within this state, for the conveyance 
of t~lephone messages, or for the production, transmission, 
delivery, or furnishing of heat, light, water, or power, 
either directly or indirectly, to or for the public, is so 
altered and amended as to constitute and to be an 'inde
terminate permit' within t he terms and meaning of sec
tions 196.01 to 197.10, inclusive, of the statutes, and subject 
to all t he terms, provisions, conditions, and limitations of 
said sections 196.01 to 197.10, inclusive, and shall have the 
same force and effect as a license, permit, or franchise 
granted after July 11, 1907, to any public utility embraced 
in and subject, to the provisions of said sections 196.01 to 
197.10, inclusive, except as provided by section 197.02." 

This section has its inception in ch. 499, Laws 1907, 
which created sec. 1797m-77 to read as follows: 

"Any public utility, being at the time a corporation duly 
organized under t he laws of the state of Wisconsin, operat
ing under an existing license, permit or franchise shall, 
upon filing at any time prior to the expiration of such li
cense, permit or franchise and prior to July 1, 1908, with 
the clerk of the municipality which granted such franchise 
and with the commission, a written declaration legally ex
ecuted that it surr enders such license permit or franchise, 
receive by operation of law in lieu thereof, an indeter
minate permit as provided in this act; and such public 
utility shall hold such permit under all the terms, conditions 
and limitations of this act. The filing of such declaration 
shall be deemed a waiver by such public utility of the right 
to insist upon the fulfillment of any contract theretofore 
entered into relating to any rate, charge or service r egu
lated by this act." 
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This statute applies to "any public ut ility" which at the 
t ime included proper ty used for t he conveyance of t ele
phone messages. 

Ch. 180, Laws 1909, amended sec. 1797m--77 by ex
tending the time during which franchises might be sur
r endered to J anuary 1, 1911. Ch. 596, Laws 1911, fur
ther amended sec. 1797m-77 to read as the statute now 
stands. Sec. 1797m--77 has been r enumber ed to be sec. 
196.55. The statute as amended specifically applies to 
grants authorizing the grantees to own, operate, manage or 
cont rol any plant or equipment for the conveyance of tele
phone messages. 

Sec. 196.54, Stats., provides: 

"E very license, permit or franchise hereafter granted 
to any public ut ility shall have the effect of an indeter 
minate permit subject to the provisions of sections 196.01 to 
197.10, inclusive, and subject to the provisions t hat the 
municipality in which t he major part of its pr operty is 
sit uate may purchase t he pr oper ty of such public utility 
actually used and useful for the convenience of t he public 
at any t ime as provided herein, paying t her efor j ust com
pensation to be determined by the commission and accord
ing to t he terms and conditions fixed by said commission. 
Any such municipalit y is a uthorized to purchase such 
pr operty and every such public utility is r equired t o sell 
such proper ty at t he value and according t o t he t erms and 
condit ions determined by the commission as her ein pro
vided." 

Sec. 196.57, Stats., pr ovides : 

"Any public utility accepting or operating under any li
cense, permit or franchise her eafter gr anted shall, by ac
ceptance of any such indeterminate permit be deemed to 
have consented to a f utur e purchase of its proper ty actually 
used and useful for t he convenience of t he public by the 
municipality in which the ma jor par t of it is sit uate for 
the compensation and under the terms and condit ions 
determined by the com.mission, and shall thereby be deemed 
to have waived the right of r equir ing the necessity of such 
taking to be established by the ver dict of a j ury, and to 
have waived all other remedies and rights r elative to con
demnation, except such rights and r emedies as are pro
vided in sections 196.01 to ,197.10, inclusive." 

Sec. 196.55 r efers to a license, permit or franchise 
granted pr ior to July 11, 1907, for the r eason that chapter 
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499, Laws 1907, which cr eated sec. 196.54, became effective 
on that date. Under the provisions of the latter section, 
as well as sec. 196.50, ever y license, permit or franchise 
"hereafter granted" shall have t he effect of an indeter
minate permit . Under sec. 196.55, a license, permit or 
franchise granted prior to July 11, 1907, shall have t he 
same effect as a license, permit, or franchise granted after 
July 11, 1907. It is clear , ther efor e, t hat the object of t he 
legislature in enacting secs. 196.50, 196.54, and 196.55 was 
to provide t hat all licenses, permits or f r anchises to 
operate public ut ilit ies were to have t he effect of indeter
minate permits. Commonwealth Telephone Co. v. Carley, 
213 N. W. 469 (decided by the supreme court April 5, 
1927) ; Muscoda Bridge Co. v . Village of Muscoda, 214 N. W. 
435 (decided by the supreme court June 20, 1927) . 

Under sec. 196.57, a utility by the acceptance of an 
indeterminate permit shall be "deemed to have consented to 
a fut ure purchase of its property actually used and useful 
for the convenience of the public by the municipality in 
which the major part of it is situate." It follows from the 
clearly expressed language of t he statue t hat the property 
of a public ut ility operating under an indeterminate permit 
may be acquired by a village. 

We thus arrive at t he conclusion that a village may a~
quire by puo.·chase and condemnation, through the chan
nels of your commission, as provided in ch . 197, Stats., 
the property of a telephone company. While, as above 
noted, some of the statutes standing alone may be ambig
uous, yet when construed together in t he light of the clearly 
expressed legislative intent, it is obvious t hat a municipal
ity does have the power to acquire by condemnation t he 
property of a telephone company. 
SOA 
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Bridges and Highways- Corporations-Gas Corn,panies 
-Public utility using town roads without franchise has no 
monopoly thereon so as to prevent another utility with 
franchise from using same highways. 

August 2, 1927. 
N. H. RODEN, 

District Att01-ney, 
Port Washington, Wisconsin. 

You ask whether a gas company which has laid gas 
mains in a township on town roads without a franchise 
therefor is thereby authorized to lay gas mains in the fu
ture on any of the town roads; furthermore, whether such 
gas company, because of the fact that it has mains without 
a franchise, may prevent a competitor from running par
allel pipes. 

My answer is contingent upon the agreement, if any, 
entered into between the town and the gas company at the 
time the mains were laid, particularly whether an agree
ment was made before franchises were awarded through 
our commissions. 

Generally, a franchise carries a monopoly feature with 
it, that is, the holder of a franchise is assured that because 
he has submitted to state r egulation there will be no com
petitor interfering with his business. If, however, a utility 
simply places its income producing property plant, etc., 
upon highways without authority it cannot complain when 
the holder of a franchise or another utility seeks to make 
use of the same property. 

Your attention is directed to secs. 196.55 and 196.56, 
Stats., which give the present status of franchises, both 
pr ior and subsequent to July, 1907. 
MJD 
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Elections-Public Office1·s-School T1·easu1·er- School 
Districts- Ballots containing initials of one of two can
didates for school office at annual meeting are valid where 
such initials are distinctive and where real intention of 
voter may be ascertained. 

JOHN CALLAH AN, State Superintendent, 
Depa1·tment of Public Instruction. 

August 4, 1927. 

The material facts presented in your letter of July 25 
are as follows : 

At a recent ann ual school meeting in a certain district 
then~ were two candidates for treasurer : A Mr. F. and 
a Mr. A. Mr. F. was a candidate for re-election. Six bal
lots were cast at the election, marked only with the initials 
of Mr . F. These ballots were not counted, and Mr. A. was 
declared elected. Had the six ballots been counted, Mr. F . 
would have been re-elected. Mr. F . now takes the position 
that the election of Mr. A. was illegal, and refuses to turn 
over to Mr. A. the school district funds. 

You inquire whether the ballots .containing the initials 
of Mr. F. were valid, and whether Mr. A. was legally elect
ed as treasurer of the school district. 

Subsec. (3), sec. 40.09, Stats., provides: 

"* * * The election of all officers [school officer s] 
shall be by ballot * * *" 

No particular formalities must be observed in preparing 
ballots for election of school officers. The sole requirement 
of the statute is that such officers shall be elected "by bal
lot." 

The rule is now firmly established that the intention of 
the voter must prevail, and that a ballot must be counted 
if t he intention of the voter may be ascertained. State ex 
rel. Spaulding v . Elwood, 12 Wis. 551 ; State ex rel. Schuetz 
v. Luy, 103 Wis. 624; State ex rel. Blodgett v . Eagan, 115 
Wis. 417; State ex rel. Crain v . Acker, 142 Wis. 394. 

Thus, in an early case, the court held 

"that the intent ion of the elector is generally to control 
in determining for what person or what proposition a bal
lot should be counted, and that where this intention is not 
manifest from a bare inspection of the ballot i~self, facts 
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and circumst ances of a public character connected with 
the election are sometimes resorted to for t he purpose of 
ascertaining the intention of t he elector; in other words, 
that the ballot, like a contract , may be read in the light of 
surrounding circumstances, in order mor e perfectly to 
understand the intention and meaning of the voter." State 
ex rel. Spaulding v. Elwood, 12 Wis. 551, 558. 

It is the duty of the court to give effect to the r eal will 
of the voter. State ex. rel. Schuetz v. Luy, 103 Wis. 524 . 

Ballots which fairly and reasonably indicate the real in
tention of the elector ar e to be counted as cast , unless t o 
do so r uns counter to some statutory enactment . State ex 
rel. Blodgett v . Eagan, 115 Wis. 417. 

In t he case last cited, the court held that a ballot contain
ing t he word "Blodgett" should be counted where only one 
Blodgett was a candidate. 

I have been unable to find a case where the court passed 
upon the sufficiency of init ials only which wer e written on 
a ballot. It would seem, however , that where ther e are only 
two candidates for an office, and where the initials ar e 
totally dissimilar, a ballot containing merely t he initials of 
one of the candidates is valid and should be counted. In 
such case it is comparat ively easy t o determine from the 
ballot it self and the circumstances surrounding the elec
t ion what t he r eal intention of t he elector was. Your first 
question, t her efore, is answered in t he affirmative. 

In view of the answer to your first question, it becomes 
unnecessary to answer the second. 
SOA 

Public Officer s-District attorney may incur expenses for 
invest igation in preparat ion for t r ial by complying with 
sec. 59.88, Stats. 

J AMES R. HILE, 
District Attorney, 

Superior, Wisconsin. 

August 4, 1927. 

You wish to know whether a district attorney has author
ity to employ special investigators to secure evidence 
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against persons suspected of being guilty of offenses or of 
maintaining a nuisance. 

Sec. 59.88, Stats., has been construed by this department 
as authorizing a district attorney to incur expenses in the 
preparation for and in the trial of criminal cases upon 
authority being given by order of the court in which the 
trial is to be had. XII Op. Atty. Gen. 47, XIV Op. Atty. 
Gen. 549. 
MJD 

Banks and Banking-State bank may not subscribe to 
capitai stock of trust company. 

W. H. RICHARDS, Deputy Commissioner, 
Banking Department. 

August 4, 1927. 

You inquire whether a state bank may subscribe to the 
capital stock of a trust company. 

Sec. 180.11, subsec. (3), Stats., authorizes any corpora
tion organized under ch. 180, Stats., to subscribe for, take 
or hold stock in any other corporation if its articles of or
ganization contain such provision. Banking corporations 
are not formed under ch. 180 and a bank may not there
fore subscribe to the capital stock of a trust company. 
MJD 

Taxation,-Trade Regulatior1r-Storage Warehouses
Under facts submitted storage places of certain corporation 
do not constitute "commercial storage warehouses" within 
meaning of chs. 21 and 73, Laws 1927 (creating sec. 70.13, 
subsec. (7), Stats.) 

August 4, 1927. 
TAX COMMISSION. 

1 Attention Charles D. Rosa 

In your letter of July 19 you submit the following: 

"The present legislature, as you know, enacted chapters 
21 and 73 whereby an exemption from taxation was creat
ed for certain merchandise, to wit: 'merchandise placed in 
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storage in the original package in a commercial storage 
warehouse,' such chapters providing that such merchandise 
'shall while so in storage be considered in transit and not 
subject to taxation'. 

"Certain questions concerning the scope of chapters 21 
and 73 of the laws of 1927 were asked of your department 
by the tax commission and upon the answers thereto an 
opinion was rendered to assessors of income and through 
them to assessing officers. A copy of such opinion is at
tached, hereto. 

"A question has arisen concerning the application of the 
law embodied in these two chapters to certain tobacco 
owned by the Bloch Brothers Company situated in the cities 
of Stoughton and Edgerton. After repeated conferences 
with Mr. Stebbins, of the law firm of Olin and Butler, who 
represented Bloch Brothers, the commission have decided 
to submit to you the facts so far as they are known by the 
commission and to r equest from you an opinion as to wheth
er or not the tobacco belonging to Bloch Brothers in ware
houses in Edgerton and Stoughton, which tobacco had been 
shipped into the state from outside its borders prior to May 
1, 1927, and was on May 1, 1927 in the original package 
in such warehouses waiting processing, is exempt from 
taxation under chapters 21, and 73, laws of 1927. The ques
tion involved is whether or not the warehouses in which 
such tobacco is stored are 'commercial storage warehouses' 
within the meanings of chapters 21 and 73. The facts 
which are· agreed to substantially are as follows, to wit: 

" l. Prior to May, 1925, the Bloch Brothers owned six 
warehouses in the city of Edgerton and were stemming and 
processing tobacco in one of them in much the same man
ner as at present. The six warehouses consisted of a large 
brick warehouse building known as No. 35, formerly be
longing to T. B. Earle. The other five warehouses were 
smaller concerns, some of them frame and formerly owned 
by the Sematra Tobacco Company and known as Nos. 41, 
46, 49, 50, and 53. These buildings were all purchased by 
the Bloch Brothers Company prior to May, 1925. 

"2. Prior also to May, 1925, the Bloch Brothers Company 
rented portions of or all of various other warehouses in the 
city of Edgerton and possibly also in the city of Stoughton, 
in which tobacco was stored. Some of this tobacco was 
shipped in from outside of the state in original packages, 
while other portions of the tobacco were Wisconsin grown. 
All of such tobacco was stored in such warehouses unt il 
such time as it could be processed, baled, and shipped to 
various points outside the state, where the Bloch Brothers 
manufactured such tobacco into the finished product to be 
placed upon the market. 
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"3. In about the month of May, 1925, a new Bloch Broth
ers Company was organized and at the same time a tobacco 
warehouse corporation was organized for the purpose, ac
cording to Mr. Stebbins, that each might acquire certain 
property and assets formerly owned and used by Bloch 
Brothers Company. Both companies were through Pren
tice-Hall, Inc., and the original incorporators were nominal 
ones, to wit: A New York attorney and his employes. At 
the first meetings held after such corporations were or
ganized, the nominal incorporators resigned and withdrew 
from any further connections with the corporations. The 
present stockholders, directors, and officers of the two cor
porations are as set forth in the affidavits of the secretary 
submitted herewith. 

"4. Immediately after the organization of the Tobacco 
Warehouse Corporation·the six warehouses formerly owned 
by the Bloch Brothers Company, to wit: Nos. 35, 41, 46, 
49, 50 and 53, were sold by such corporation, or in the re
organization at least passed to the Tobacco Warehouse Cor
poration. The actual amount which the companies claim 
was the consideration for such transfer was as follows, 
to wit: The amount paid for real estate leases and build
ings was $75,170.09, and for machinery and equipment $7,-
350,77. These sums represent the cost of those assets as 
shown by an appraisal made by the American Appraisal 
Company. In addition to the transfer of ownership of the 
six warehouses mentioned above, the Tobacco Warehouse 
Corporation also took over the leases running to the Bloch 
Brothers of all the various warehouses in which the Bloch 
Brothers had tobacco stored. The Tobacco Warehouse Cor
poration then entered into an agreement with the Bloch 
Brothers Company to store tobacco in such warehouses at 
4 cents per case of tobacco in the original package or bale 
of processed tobacco per month, and 1 cent per bundle of 
tobacco in original package per month, rentals to be paid 
each month, and warehouse receipts to be issued for such 
tobacco. 

"5. The warehouses so leased by the Bloch Brothers Cor
poration prior to May, 1925, and taken over by the Tobacco 
Warehouse Corporation are as follows : 

"(a) In the city of Edgerton, the following: 
Warehouse No. 1, owned by Hanson Brothers 
\Varehouse No. 9, owned by E. M. Hubbel 
Warehouse No. 10, owned by Kickensen 
Warehouse No. 12, owned by Sweeney 
Warehouse No. 30, owned by Dickenson 
Warehouse No. 42, owned by Hubbel 
Warehouse No. 43, owned by Isenlohr Company 
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"Each of these warehouses except No. 43 were leased by 
the Bloch Brothers Company from month to month and 
continue to be so leased by the Warehouse Corporation. 

"No. 43 was leased under a five-year lease some time in 
1923. 

" In addition to the above, tobacco was in storage on May 
1, 1927, in Warehouse No. 55, a very large warehouse be
longing to the Isenlohr Company. The tobacco so in storage 
was formerly stored in a warehouse belonging to J ensens 
but they desired the use of their warehouse for operations 
of iheir own and the tobacco had to be placed elsewhere. 
The Warehouse Corporation leased space in the Isenlohr 
Warehouse No. 55 and paid 5 cents per case or bale per 
month for such storage privilege, although they received 
only 4 cents per case or bale per month from Bloch Broth
e1:s. Bloch Brothers contend that the Warehouse Corpora
tion was under contract to the Bloch Brother s Company to 
furnish whatever space the latter company might require 
for the storage of tobacco at the rate set forth above so that 
when the J ensen warehouse became unavailable, t he Tobac
co Warehouse Corporation was compelled to find other 
space and was forced temporarily to use the Isenlohr Ware
house No. 55 and to pay 5 cents per case or bale for storage 
although the Warehouse Corporation received only 4 cents 
from Bloch Brothers Company. 

"(b) In the city of Stoughton, the following: 
Warehouse No. l , owned by Miller and leased by Cole

man Nos. (2, 3, 5,), 5, 10, 24 and 25, all 
belonging to the city of Stoughton and 
leased for a rental of $1 per year. Prior 
to May 1, 1927, the (saw mill) also belong
ing to the city was occupied but was given 
up apparently on the passing of the neces
sity for storage with the processing and 
shipping out of tobacco. 

Warehouse No. 20 and No. 22, belonging to the Ameri
can Cigar Company. This is held under a 
lease from month to month . 

"Prior to May 1st the Warehouse Corporation also leased 
and had tobacco in warehouses Nos. 3 and 13. The leases 
of these warehouses were terminated by the Warehouse 
Corporation on a thirty day notice as soon as the tobacco 
of Bloch Brothers had been removed from the building. 

" (c) In Sun Prairie, the following: 
Warehouse No. 7 belonging to Miller and leased by 

Coleman. Since this contained only Wis
consin grown tobacco, it doesn't enter into 
the problem with which we are concerned. 
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" (d) In the city of Janesville, the Warehouse Corpora
tion had leased a building and the Bloch Brothers Company 
had tobacco in it prior to about eighteen months ago. The 
Bloch Brothers occupied fifteen bents out of a total of sixty
nine. Liggett and Myers and also the Wisconsin Tobacco 
Pool had tobacco in this same warehouse. My understand
ing of the situation is that this warehousing was done 
through the Warehouse Corporation in the same manner 
as the tobacco in the warehouses at Edgerton and Stough
ton. 

"6. Warehouse No. 35 which has been the warehouse in 
which the processing of the tobacco has taken place in Ed
gerton, was leased after its transfer to the Tobacco Ware
house Corporation by Bloch Brothers at $250 per month. 
· "7. The five other warehouses owned in fee by the To
bacco Warehouse Corporation, to wit: Nos. 41, 46, 49, 50, 
and 53, store tobacco for Bloch Brothers only at the rate of 
4 cents per case or bale per month or 1 cent per bundle per 
month. 

"8. These warehouses contained on May 1, 1927 the to
bacco set forth in t he schedule attached submitted by the 
Bloch Brothers Company, marked Al, A2, Bl, and B2, re
spectively. 

"As indicated in such memoranda the Bloch Brothers 
Company claim as untaxable by r eason of t he exemption 
provided for in Chapters 21 and 73, only such tobacco as 
was in such warehouses on the first of May, 1927, in its 
original package, having been shipped in to Wisconsin from 
outside of the State prior to May 1, 1927, and the figures in 
such memoranda under the column headed 'Non-Taxable' 
are the number of: pounds of such tobacco, the sole question 
in dispute being whether or not the warehouses in which 
it is stored are commercial storage warehouses within the 
meaning of Chapters 21 and 73, so as to ent itle such tobacco 
to the exemption provided therein. 

"9. In every instance the warehouses r ented by the To
bacco Warehouse Corporation from the various corpora
t ions and individuals indicated were rented apparently for 
the sole purpose of providing the Bloch Brothers Company 
with warehousing facilities at the prices already stated. 
It is conceded that the main business of t he Tobacco Ware
house Corporation is t he stor age of tobacco for Bloch 
Brothers Company. Occasionally, however, the Tobacco 
Warehouse Corporation has r ented some space and has 
taken a small quantity of tobacco from other individuals 
or concerns for storage. The gross income of the Tobacco 
Warehouse Corporation for 1926 shows that money was re
ceived for rent and storage as follows: 



558 OPINIONS OF THE ATTORNEY GENERAL 
- --: -:JiL-. 

Rent 
Bloch Brothers Co. ____ $3,020.00 
Northern Wis. Coopera-

tive PooL ______ _ 
Wm. McIntosh __ ____ _ 
Liggett & Myers To-

bacco Co. _______ _ 
Consolidated Cigar Co. 

450.00 
100.00 

729.00 

Storage 
$24,431.29 

22.63 

Total 
-::1 

$27,451.29 

450.00 
100.00 

' 
729.00 

22.63 

Totals --------- - $4,299.00 $24,453.92 $28,752.92 

"Will you kindly render an opinion to this department as 
to whether or not the warehouses in which was stored on 
May 1, 1927, the tobacco owned by Bloch Brothers Com
pany which was still in its original package and shipped 
in from outside of the state, are commercial storage ware
houses within the meaning of chapters 21 and ·73 so that 
such tobacco is exempt from taxation under such chapters ? 
Will you also render us an opinion as to whether or not any 
or all of the tobacco set forth in the memoranda attached 
is exempt from taxation by reason of the exemption pro
vided for in chapters 21 and 73, Laws of 1927 ?" 

In 1906 it was held that under the law of Wisconsin (with 
a statutory exception with respect to grain), the owner of 
property can obtain a negotiable warehouse receipt there
for only when it is stored in a "public warehouse" openly 
held out as such, and subject to use by all persons on equal 
terms. Security Wcwehousing Co. v. Hand, (C. C. A.) 143 
Fed. 32, 74 C. C. A. 186 (affirmed in 206 U. S. 415, 27 S. 
Ct. 720, 51 L. ed. 1117) ; and that the company therein in-. 
volved was not a warehouseman under the Wisconsin law, 
because not conducting its business in the manner pre
scribed, though organized to conduct a warehousing busi
ness. 

Referring to the Wisconsin law, the court said, 143 Fed. 
32, 39: 

"Chapter 340, p. 346, Laws 1860 (amended by chapter 
73, p. 96, Laws 1863), conferred negotiability upon 'ware
house receipts, * * * given for goods * * * de
posited with any warehouseman, wharfinger, vessel, boat 
or railroad company, or other person.' That the 'other per
son' must be ejusdem generis and must assume an obliga
tion to the public like an innkeeper, or a common carrier, 
and that the place of business of every one within the class 
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must be openly held for th as such, is shown in Shepardson 
v. Cary, 29 Wis. 34: 

" 'To uphold the receipt as a proper warehouse document, 
transferring the ti tle to the property and operat ing as a 
good constructive delivery of it to t he vendee, it must in all 
cases distinctly appear that it was executed by a warehouse
man, one openly engaged in that business, and in the usual 
course of trade' " (italics ours). 

The court also cited Geilpess v. Co1-rigan, 95 Wis. 651, 
which was cited in ouT opinion of May 3. 

Cb. 291, Laws 1909, created the uniform warehouse re
ceipts act. "Warehouseman" is defined therein, sec. 119.62 

. subsec. (1), par. (m), Stats., as follows : 

" 'Warehouseman' means a person lawfully engaged in 
the business of storing goods for profit ; * * * ." 

Did the uniform warehouse receipts act change t he law 
of Wisconsin with respect to what constitutes a warehouse
man ? The point does not appear to have been adjudicated. 
We do not understand, however, that any material change 
was effected. 

We therefore think that the decision in the Hand case 
supports substantially our similar construction of the mean
ing of the term "commercial storage warehouse" as used in 
the act in question, as stated in our opinion of May 3, XVI, 
Op. Atty. Gen. 332; and that the construction which we 
there placed upon the meaning of that term is sufficiently 
broad. 

The only point at issue here, then, is whether or not t he 
company in question conducts its business in the manner 
prescribed. This is a question of fact.. As we interpret 
t he facts submitted, the company has not so conducted its 
business. Let it be emphasized that this interpretation in 
no way casts any reflection upon the manner in which the 
company does conduct its business. 

Your questions are, therefore, answered in the negative. 
F CS 
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Public Health-Basic Science Law-Person operating X
ray machine for purpose of diagnosing disease and treating 
same must be duly licensed. 

BOARD OF EXAMINERS IN CHIROPRACTIC, 
La Crosse, Wisconsin. 

August 6, 1927. 

Attention Frederick- G. Lundy, Secretary. 

You submit the following question: 
Can a graduate chiropractor intending to confine him

self ex.elusively to X-ray work and the interpretation of X
ray pictures, and to make other findings by the use of an 
instrument, viz., a neurocalometer, pr actice without a li
cense? 

There is no statutory provision regulating the practice 
of X-ray work specifically. Sec. 147.01, subsec. 1, par. (a), 
Stats., provides : 

"To 't.n~at the sick' is to examine into the fact, condition, 
or cause of human health or disease, or to treat, operate, 
prescribe, or advise for the same, or to undertake, offer, 
advertise, announce, or hold out in any manner to do any 
of said acts, for compensation, direct or indirect, or in the 
expectation thereof." 

Sec. 147.02 provides: 

"No person shall treat, or attempt to treat, the sick un
less he. shall have a certificate of registration in the basic 
sciences, and shall have recorded the same with the county 
clerk in the manner provided in section 147.14, and shall 
have complied with all other requirements of law." 

If the use of the X-ray is for the purpose of determining 
a prescription and diagnosing the case it is in violation of 
our statute, unless the person has a certificate of registra
tion in the basic sciences and is otherwise licensed to heal 
the sick. 
JEM 



OPINIONS oi,~ THE ATTORNEY GENERAL 561 

Intoxicating Liquors-Veterinarian having in his pos
session alcohol under federal permit which is manufactured 
under federal permit is not guilty of having in his posses
sion privately manufactured distilled liquors and has not 
violated our statutes. 

VAN R. COPPERNOLL, 
District Attorney, 

August 8, 1927. 

Richland Center, Wisconsin. ', · 
You state that a man was arrested in your coti"nty ·for 

having in his possession a quantity of alcohol manufactured 
under a government permit; that he is a veterinarian and 
the question is: Can he be held for having this legally 
manufactured alcohol in his possession? He has a govern
ment permit for the possession of intoxicating liquors. 

Under sec. 165.01 (32) (3) (d) it is provided that "the 
possession of any privately manufactured distilled. liquors 
without such permit is hereby prohibited." This liq~or 
was lawfully manufactured under the government permit 
and this man has a permit from the federal government. 
There is no statute which this man has violated. This is 
not privately manufactured disti1led liquor. See Hiller v . 
State, 190 Wis. 369. 
JEM 

Automobiles- Courts-Contempt-- Person who violates 
judgment of justice of peace depriving him of right to oper
ate automobile pursuant to sec. 85.22, Stats., may be pun-· 
ished for contempt under sec. 300.15. 

WILLIAM M. GLEISS, 
District Attorney, 

Sparta, Wisconsin. 

August 10, 1927. 

You state that one N was convicted of driving an auto
mobile upon a public highway while drunk. The justice 
of the peace before whom.th~ defendant was tried, in addi
tion to the fine imposed, entered an order pursuant to the 
provisions of sec. 85.22, Stat s., depriving the defendant 

86 
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of the right to operate a motor vehicle for a period of six 
months; that complaint has now been made to you that the 
said defendant has, since the conviction and the entry of 
the order above referred to, operated an automobile. 

You inquire as to what you can do with him. You say 
that the sections of the statutes relative to criminal con
tempt refer to courts of record only; that the conviction 
was before a justice of the peace. You refer me to secs. 
300.08 to sec. 300.15, inclusive, which refer to contempt 
cases and state that subsec. (3), sec. 300.08 makes some 
reference to persons guilty of disobedience to any lawful 
order. You state that you take it that a judgment is a 
lawful order, but the penalty prescribed for criminal con
tempt in justice court in sec. 300.10 is not to exceed $20 or 
imprisonment in the county jail not exceeding two days, 
unless otherwise provided at the discretion of the justice. 

In answer to your inquiry will say that such person is in 
contempt of court for having disobeyed the order of judg
ment of the court, depriving him of the right to run an 
automobile for six months. He may be punished for con
tempt under sec. 300.10 by a fine not exceeding $20 or by 
imprisonment in the county jail not exceeding two days. 

I know of no other procedure which would be applicable 
to this case. If the action were before a court of record, 
then the case would be otherwise, but the statutes ref erred 
to by you are in point and are applicable. 
JEM 

School Districts-Tuition-Town in union free high 
school district maintaining union free high school is not 
obligated to pay tuition for town resident attending high 
school in another district. 

August 10, J927. 
D. M. PERRY, 

District Atto1'1iey, 
Black River Falls, Wisconsin. 

You state that the town of S and the village of T are in 
a union free high school district and that a union free high 
school is maintained in the village of T. Pupils residing 
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within this district are attending high schools in other dis
tricts and you wish to know whether the town of S wherein 
the pupils live must pay the tuition required by the other 
high school authorities. 

In your letter you advise that you have construed sec. 
40.53, Stats., as not allowing such tuition claims to be 
honored and that the levy heretofore authorized by the 
town at the annual town meeting was illegal. 

I agree with your construction of sec. 40.53. Pupils re
siding in the town of S cannot obligate the town to pay for 
their tuition incurred in attending a high school outside of 
the union free high school district. If they choose to attend 
a high school in another district they, and not the town of 
S, will have to assume the tuition charges. 

In view of the foregoing it is needless to discuss the levy. 
MJD 

Banks and Banking-Claims-Maker of note who has at
tempted to set off as against his liabilty on note several as
signed claims against payee bank is general creditor of 
bank and may receive dividend. 

W. H. RICHARDS, Deputy Commissioner, 
Banking Department. 

August 10, 1927. 

You state that a claim for set-off against a note of a bank 
taken over in liquidation proceedings was made by the 
maker of the note; that the set-off was not allowed; that 
a dividend of 10% has already been paid on the claim and 
you inquire whether a dividend of 10% about to be de
clared may be turned over to the maker of the note. 

The set-off consisted of assigned claims and upon being 
disallowed by you the maker of the note became a general 
c:reditor, entitled merely t9 a proportionate share of the as
sets of the bank. He is therefore entitled to receive the 
proposed 10% dividend. 
MJD 
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Criminal Law-Extradition-Governor is authorized un
der sec. 364.07, Stats., to demand of another state extradi
tion of person who has committed crime in state of Wis
consin although he is not fugitive from justice. It is not 
certain whether governor. of Indiana will honor such re
quisition. 

GERALD J. BOILEAU, 

District Attorney, 
Wausau, Wisconsin. 

August 11, 1927. 

You state that a certain man was divorced from his wife 
in Marathon county some time ago and his wife was given 
the custody of the minor child; that the man was obligated 
to make monthly payments for the support of the child ; 
th?,t for a while he made these payments and then went 
down to Indiana and for a time continued to make pay
ments; that, however, after being in Indiana for some time 
he stopped making his payments and has not contril;>.uted 
to the support of his child for some time. You ask whether 
h~ can be returned to Wisconsin on a requisition. 

In view of the fact that the man was in Indiana at the 
time he committed the offense he is not a fugitive from Sus
tice within contemplation of the federal extradition act. 
We have, however, a statute in the state of Wisconsin which 
authorizes the governor to demand of the executive author
ity . of any other state the delivery over of any person 
ch~rged in this state with the commission of any crime un
der the laws of this state, although the man was not a fugi
tive from justice. See sec. 364.07, Stats. 

I do not know whether the governor of Indiana will hon
or a requisition in such a case as this. Michigan has hon
ored a requisition somewhat similar and the governor of 
Illinois has refused. I would suggest to you that you make 
6ut your requisition papers and after they have been ap
proved by the governor, mail them to the governor of In
diana and ask him whether he will issue the extradition 
papers. Do not send your agent until you are assured that 
the governor will honor the papers. In that way you will 
save the traveling expenses of your agent and you wi11 as-
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certain whether the governor will cause the extradition of 
the person charged with the offense. 
JEM 

Public Officers-Notary public is state officer, appointed 
for definite time by governor, and may be removed by him 
at pleasure. ·-:" -

Governor may give notary public against whom charges 
are filed for malfeasance in office, notice of hearing before 
him and opportunity to be heard. 

HONORABLE FRED R. ZIMMERMAN, 
Governor. 

August 15, 1927. 

You have submitted the question as to how to proceed in 
a matter where complaint has been made to you that a 
notary public has forged the name to a deed, and there
after attached his acknowledgment, said deed stating that 
the party whose name was forged appeared before him per
sonally and acknowledged the deed in his instrument. 

Sec. 137.01, Stats., provides, subsec. (1) : 

"The governor shall appoint, in each organized county of 
the state, one or more notaries public, who shall be resi
dents and qualified electors, of the county for which they 
are appointed. * * * They shall be considered state 
officers, and shall hold their offices for the term of four 
years from the date of t heir appointment, and have power 
to act by virtue of their office throughout the state." 

The governor has the right to remove a notary public 
under the following provision of the statutes: Sec. 17.07 
r eads in part as follows : 

"Removals from office * * * may be made as fol
lows: 

" ( 4) State officers appointed by the governor alone for 
a fixed or indefinite t erm or to supply a vacancy in any of
fice, elective or appointive, except justices of the supreme 
court and judges, by the governor at pleasure; · * * *" 

A notary public is a state officer, appointed for a definite 
term, and the governor may remove him at pleasure. I 
would, however, suggest, as a method of procedure, that 
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the governor notify this notary public that charges have 
been preferred against him of malfeasance in office, giving 
him a copy of the complaint or letter describing the charges, 
and fixing a time, a date, an hour and place when the mat
ter will be heard before the governor. 

The governor should also state to him in said letter that 
if he desires to be heard he will have an opportunity to be 
heard and present any matter or evidence for his defense. 
After said hearing, the governor has the power to remove 
him at pleasure. 
JEM 

Peddlers-Show1ne~If state treasury agent has evi
dence of violation of showmen's license statute he may re
voke licenses, irrespective of conviction for such violation. 

EMIL PLADSEN, 
Treasury Agent. 

August 16, 1927. 

You wish to know upon what grounds a carnival license, 
issued under the provisions of sec. 129.14, Stats., may be 
revoked, and particularly whether it is necessary that a 
certified copy of a judgment of conviction be filed with you 
before the license can be taken away. 

Sec. 129.08, Stats., authorizes the revocation, by the 
treasury agent, of any license issued, upon conviction of 
the licensee of fraud, false representation, and kindred 
grounds enumerated in the statute. It also provides that 
any license issued under sec. 129.14 may be revoked for 
violation by the licensee, or with his consent, expressed or 
implied, of the statutes which prohibit gambling or im
moral exhibit ions. 

The statute is not as definite as it might be. I doubt 
wheth~r it is necessary, as a condition precedent to revoca
tion, that a conviction be obtained for violating the 
gambling or immoral exhibition statute. In fact, it is my 
opinion that where the treasury agent has evidence of such 
violations, irrespective of subsequent convictions, he is war
ranted in taking away the privileges afforded by sec. 129.14, 
Stats. 
MJD 
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Bridges ancl Highways-Public highway is, where rec
ords have been lost, under sec. 80.01, subsec. (2), Stats., 
presumed to have been laid out four rods wide; that pre
sumption can be disputed and does not apply to_ highway 
by user where no attempt has ever been made to lay it out. 

August 17, 1927. 
N. H. RODEN, 

District A tto1·ney, 
Port Washington, Wisconsin. 

You state that in the town of Mequon, Ozaukee county, 
a new bridge is being built. The old bridge was 141/2 feet 
wide ·and the new one will be 28 feet. On the west end the 
road that was used and not fenced off was 3 rods in width. 
In order to put the bridge the way it sh.ould be, the county 
will need 1h rod of road more than heretofore. The road 
was laid out many years ago, but there is nothing to show 
what the width of the road should be. You ask if sec. 80.01, 
subsec. (2), Stats., applies. 

You are advised that if the conditions specified in the 
last clause of that subsection exist in this case, that is, in 
case the roaci had been actually laid out as a highway but 
not sufficiently described or recorded, or if it had been so 
laid out but the record of such laying out has been lost or 
destroyed, then the presumptive evidence shall be that the 
same was originally laid out of the width of 4 rods, but in 
order to have that presumption apply the question of fact 
that the road had been laid out as such would have to be 
established, and, if established in the case, the presumption 
that it had been so laid out 4 rods wide would be subject 
to a dispute in case there were persons who claimed to 
know that some other width had been laid, or if it could-be 
shown that it had been so laid out at a time when the stat
utes provided for a different width then that fact would 
probably overcome the presumption, the statutory presump
tion being a mere prima facie case. Then again, if it could 
be shown that no highway had ever been laid out or at
tempted to be laid out, but was simply a highway by user, 
that presumption would not apply. 

Under the general rule of law the adjoining owner owns 
the land to the center of the highway subject to the right 
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of the public to travel, and he can use it for any purpose 
that will not interfere with such public right of travel, 
which includes the right to cultivate and crop it, so that if 
an adjoining owner plowed and cultivated the land up to 
the traveled track where the road was laid out for 3 or 4 
rods, that would not establish an adverse title to the part 
used as against the public highway. If, however, a fence 
was built or some other structure placed upon the land that 
would prevent the public use of it, that would probably 
establish an adverse possession. The question in any case 
being a question of fact to be established either by the rec
ord or by proof of the loss of the record, or by proof that 
it was a highway by user only, it is difficult to answer your 
questions with certainty because the questions are not sub
mitted on any specific theory. 
TLM 

Taxation,--Taxes are supposed to be paid in money; giv
ing to collector check does not constitute payment of taxes 
until check is actually paid . 
• -f : 

A. C. BARRETT, 
District Attorney, 

Spooner, Wisconsin. 

August 18, 1927. 

You have submitted the following as a basis for an offi-
cial opinion : · 

"On February 21 onl:l R. D. Curtis gave to a town treas
urer a check in payment of taxes. The treasurer issued 
receipts therefor. The check was given by the Live Stock 
Shipping Association on the Lumbermen's Bank of Shell 
Lake, which bank was closed by the banking commissioner 
on' Marcli 2na. The treasurer did not deposit the check for 
about nine or ten days after he received it. Mr. Curtis has 
started an action for injunction claiming that the taxes are 
paid. 

"In another instance a check was given by thf'; guardian· 
of one Berquist, which check was on the Lumbermen's Bank 
and was received at the Lumbermen's Bank by the treasur
er, who is also a cashier of the Lumbermen's Bank, on the 
28th day of February 1927. Due to numerous tax pay-
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ments at that time the treasurer claimed that he was un
able to take care of it and thereby failed to cash the check 
in time to have it cleared before the Lumbermen's Bank 
closed on March 2. Receipts were not issued in this case." 

You state that in the first case the r.eceipts had on them 
a printed notation that checks received were not accepted 
in payment until cleared. You state that it is your conten
tion that the taxes were not paid becau~ as between the 
tax payer and the public the treasurer had no right to ac
cept anything other than money in payment of taxes; that 
the giving of the check would be, at best, only a conditional 
payment. You state that the parties referred to in your 
letter have started suit against the county for permanent 
injunction for preventing the county from selling the taxes. 

In 37 Cyc. 1164, the following proposition is stated: 

"The acceptance of a check on a bank for the payment of 
the drawer's taxes is at most only a conditional payment; 
that is, the taxes are not paid until the check is paid, and 
if it is never presented or is dishonored the taxes remain 
charged. The same rule applies to drafts." See authorities 
cited under Note 62. 

In 27 Am. and Eng. Ency. of Law (2d ed.) p. 751, we 
find the following: 

"The receipt of a check, draft or note, the marking of 
the taxes paid on the books, and the delivering of a receipt 
will not constitute payment nor conclude the public in a 
controversy between the taxpayer and the authorities. The 
check or draft given to a collector as payment does not dis
charge the lien unless such instrument be in fact paid." 

In Houghton v . Boston, 159 Mass., 138, the court said, 
p. 142: 

,J \ . 

" "' * * We are of opinion that the statutes contem
plate that taxes should be paid to the collector of taxes in 
money; that if the collector, for the convenience oft tax-pay
ers or of himself, receives checks, in the absence of· any 
agreement to the contrary, they are to be taken as condi
tional payment, and that if they are not paid the claim for 
taxes is not satisfied, but that the taxes can still be collected 
according to law. If the collector has been negligent in 
presenting a check whereby the drawer has suffered loss, 
it may be that he is personally liable therefor. We express 
no opinion whether on the facts of this case the check was 
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seasonably presented, so as to absolve the collector or the 
treasurer from liability to the drawers for damages suf
fered by the failure of the bank." 

Under the above authorities we are constrained to hold 
that the taxes are not paid until the check is in fact paid. 1 
We do not believe that a permanent injunction to prevent 
the county from selling the land for taxes can be main
tained. As to the liability between the collector and the 
drawer of the check, we express no opinion. 
JEM 

School Disfricts-Tuition--Board of control should hon
or claim of school district for tuition of inmate of state 
public 'school, such claim to be for amount determined ac
cording to ch. 526, Laws 1927. 

August 18, 1927. 
BOARD OF CONTROL. 

You have submitted claims filed with you by the clerk of 
school district No. 1 of the city of Sparta for tuition of 
various inmates of the state public school at Sparta attend
ing the high school in the aforementioned school district 
in that city. You ask whether the claims shall be honored. 

These pupils have a peculiar status. It appears from sec. 
40.13, su·bsec. (1), Stats. 1927, however, that because they 
are residing in and being cared for at a charitable institu
tion of this state they are not within the school census. If 
their names were included in the report of the clerk for 
this district no money could be apportioned for the benefit 
of the district. 

Provision is made in sec. 40.21, subsec. (2), for the tui
tion of public charges being educated at grade schools. It 
is there required of a county or town board that they allow 
claims on behalf of a school district for tuition of public 
charges. Ch. 526, Laws 1927, raises the high school tui
tion from what formerly was a maximum of $2.00 to a sum 
determined according to statutes which shall be not less 
than $2.00 nor more than $3.00 per student. 

There is no mention made in these statutes of public 
charges maintained by the state. They are certainly en-
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titled to all educational advantages. For t uition purposes 
they can not be deeme.<l to be residents of the school dis- -
trict because they are exp1:~ssly taken away from the school 
census by sec. 40.13, subsec_.. (1) . If they are being sup
ported by either a town or co4nty, charges for their in
struction are to be paid under sec. 4;0.29, subsec. (2) . 

It is my opinion that these claims should be honored and 
that the school district should r eceive a t uition for their 
instruction based upon a charge of not exceeding $2.00 per 
week if they attended the school prior to July 1, 1927, aha 
that after July 1, 1927 a t uition for high school pupils, who 
are inmates of the state public school at Sparta, shall be 
paid by the state at a rate computed according to ch. 526. 
MJD 

Loans from Trust F unds-Procedure by school districts 
for borrowing money from trust f unds as prescribed in ch. 
25, Stats., is not affected by ch. 463, Laws 1927. 

A. D. CAMPBELL, Chief Clerk, 
Commissioners of the Public Lands. 

August 18, 1927. 

You inquire what effect the enactment of ch. 463, Laws 
1927, may have upon the method of procedure in order that 
school districts may borrow money from the state trust 
funds. · ' 1. 

The procedure for a school district to borrow money in 
excess of $5,000, which district includes within its territory 
a village, or city of the fourth class, was made part of ch. 
67, St1:1,ts., namely, 67.05. Ch. 67 deals with municipal bor
rowing and municipal bonds, and, as you state, 67.01, sub-
sec. (8 ), r eads : • 

"This chapter is not applicable: 
" (a) To the bor rowing of moneys belonging to the com

mon school fund, the normal school fund, the university 
fund or the agricultural college fund ; all of which borrow- · 
ing shall continue to be regulated by chapter 25 of these 
statutes." 

The newly enacted sec. 67.05, subsec. (6a ), merely makes 
inapplicable the provisions of paragraph (a) of subsec. 
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(~) and of subsec. (6), the present provisions, when a 
school district which includes within its territory a village 
or a city of the fourth class borrows in excess of $5,000 in 
accordance with ch. 67, covering municipal borrowing and 
municipal bonds other than municipal borrowing from the 
state trust funds, which is regulated by ch. 25. 

The procedure for borrowing money from the trust funds 
as prescribed in ch. 25 is, therefore, not affected by ch. 463, 
Laws 1927. 
FWK 

Municipal Corporations-Villages-Taxatior1,- Assessor 
of newly incorporated village elected and qualifying in July 
may legally make assessment of taxable property in such 
village for current year, assessor of town out of territory 
of which village was incorporated making assessment of 
taxable property in that portion of town outside of village. 

GLENN D. ROBERTS, 
District Attorney, 

Madison, Wisconsin. 

August 18, 1927. 

I quote your statement of facts and your questions as 
follows: 

· ''.The village of Shorewood Hills has been duly incorpo
rated out of territory formerly a part of the town of Madi
son, Dane county, Wisconsin. 

"The order of t he court incorporating this territory was 
dated May 28, 1927. The election by which it became ef
fective was held June 28, 1927. This order of t he court was 
recorded with the register of deeds for Dane county on 
June 30, 1927. 

"On July 26, 1927, an election was held and village of
ficers elected. These officers have since qualified. 

"Pursuant to law the board of review of the town of Mad
ison met on the last Monday of June and adjourned until 
July 27th, at which time it.:inet_again and adjourned until 
the 22d of August, at which time it will probably proceed 
to hear complaints against t he 1927 assessment or adjourn 
to a later date to enable the assessor to complete the valua
tion. 
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"The question arises as to which corporate body, the 
village of Shorewood Hills or the town of Madison, should 
make the 1927 assessment. 

"The village is ready to make its own assessment and is 
desirous of having the opportunity to do so. The . .town of 
Madison is willing that it should if this can be l~gally done. 

"Three questions then arise. First, has the village a 
right to make its own assessment for the year 1927 and 
levy and collect taxes on that assessment? Second, if it 
does, will the village tax so levied be valid? Third, if it 
does, will this in any way affect the validity of the tax levied 
in the town?" 

The first and second questions are answered in the af
firmative, and the third question is answered in the nega
tive. 

The incorporation of the village was fully completed and 
the organization thereof by the election and qualification of 
the officers, including the assessor, has taken place during 
the time allowed by law for the assessment of property for 
taxation for the present year, and I have no doubt that the 
assessor elected for the village, having qualified, may make 
the assessment of the property in the village, and that the 
assessor of the town of Madison may make the assessment 
of the property remaining in that town, and that such as
sessments will be perfectly legal. Your statement implies 
that no assessment has been made by either the town as
sessor or the village assessor as yet I can perceive no rea
son for holding that the assessment must be made by the 
town assessor and then proceedings had as provided in sec. 
61.17, Stats. 
FEB 

Educatior1r-Vocational Educatior1r-Minors - Boy be
tween ages of seventeen and eighteen years who is subject 
to vocational school law but refuses to attend and whose 
parents are unable to compel him to attend is delinquent 
and may be proceeded against as delinquent child. 

GEO. p. HAMBRECHT, Director, 
Board of Vocational Education. 

August 19, 1927. 

In your letter of August 13 you refer me to sec. 40.70, 
subsec. (2), Stats., which provides for part-time school at-
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tendance for minors between the ages of fourteen and 
eighteen, and requires the parents of such minors to com
pel such school attendance. 

You also refer to subsec. (3) of said section, which pro
vides that if the defendant proves that he is unable to com
ply with the law because of the disobedience of the child 
ii:i question, it shall be a good defense and such child shall 
be pi:oceeded against as delinquent. 

The words "delinquent child" is defined in sec. 48.01, sub
sec. (1), par. (b), and provides in part that the words "de
linquent child" shall include any girl under the age of 
eighteen years and any boy under the age of seventeen 
years who violates any law of this state * * * or who 
is habitually truant or habitually insubordinate in any 
school. 

You state that the question has been raised whether in 
view of the above provisions, a boy between the ages of 
seventeen and eighteen may be classed as a delinquent and 
proceeded against as such. 

The definition for a delinquent boy under the above defini
tion applies only to boys under seventeen years of age. The 
question confronts us whether the provisions in subsec. (3), 
sec. 40.70 that the disobedient boy who i$ required to attend 
vocational school shall be proceeded against as delinquent 
enlarges the definition of a delinquent child to include a 
boy between the age of seventeen and eighteen years of age 
so far as attendance at vocational school is concerned. 

I believe that this question must be answered in the af
firmative. The statute expressly provides that the boy shall 
be proceeded against as delinquent. For the purpose of 
this statute, the boy is a delinquent, although he is more 
than seventeen years of age. 
JEM 

I 
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Indigent, Insane, etc.-Minors-Child born in northern 
Wisconsin colony and training school at Chippewa Falls of 
inmate who has not been such for more than nine months 
may be removed and committed to state public school at 
Sparta under sec. 51.19, Stats. 

August 24, 1927. 
BOARD OF CONTROL. 

You have submitted a complete file of your office relative 
to the proposed commitment of certain children, born at 
the northern Wisconsin colony or training school at Chip
pewa Falls, to the state public school at Sparta. It ap
pears that these children were born from duly committed 
inmates who had not been such for more than nine months. 
You ask as to the proper procedure for the commitment of 
these children to the state public school. 

It was informally suggested to your department that the 
county judge of Chippewa county could make the commit
ment of such children to the state public school at Sparta. 
The county judge of said county, however, raises the ob
jections that in that case the persons so committed might 
become a charge of the county from which they were sent 
under sec. 48.20, subsec. (2) , Stats. You therefore ask 
for a formal opinion as to the proper method for the c'om
mitment of chiidren to the state public school who have 
been born at the northern Wisconsin colony or training 
school at Chippewa Falls and found to be children of nor
mal mentality, and you also ask what county should be 
chargeable for the care of these children at the state public 
school, if committed to that institution temporarily. 

After carefu} examination of the statutes, I find that sec. 
51.19 is applicable. It reads thus: · · '· 

"If any patient shall giv~ birth to a living child while 
such patient is an inmate of either hospital and has not 
been such for more than nine months, such child shall be 
immediately removed from the hospital by her friends or 
by the county in which the patient resided when admitted. 
The superintendent shall notify the county judge to make 
such removal, and if such child be not immediately there
after removed he shall make suitable provision for its care 
and comfort, and charge all expenses thereof to such 
county, to be adjusted as provided in section 46.10." 
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The above provisions have been made applicable to the 
homes for the feeble-minded by sec. 52.02. Under its pro
vision the child becomes a charge to the county from which 
the mother was committed. This is as it should be, for 
it would be unfair to the counties in which these institutions 
are located if they should become liable for the support of 
children born in the instit ut ions. 
JEM 

·-·· Courts - Garnishment - Quasi-garnishmernt - Wher e 
transcript of judgment against county highway patrolman 
is filed with county clerk and there is dispute as to rights of 
part ies, it is suggested that money ):>e withheld by county 
to allow action to be brought and then have other claimant 
brought in to contest question and determine rights to funds 
without jeopardizing county's interests. 

FARNAM A. CLARK, 
District Attorney, 

Menomonie, Wisconsin. 

August 25, 1927. 

You ask for an opinion on the following matter: 
A patrolman employed by the county began work May 1 

and about May 11 gave an order for the payment of his en
tire wages due or .to become due to a bank ; he is a married 
man. B, a judgment creditor filed a t ranscript of judg
ment with the county clerk. The action was commenced 
after the giving of the -order and you say the judgment 
creditor claims an exemption of $60 a month and the bank 
claims it is prior to the judgment creditor ~Y reason of the 
order. You say you hav_e advised the tr easurer that the 
order given t o the bank is invalid for the r eason that it 
is an attempt t o assign his wages for a period of more than 
60 days and that it is also void for the r ~ason that it as
signs exempt wages and is not signed by the wif e. You 
make quite a lengthy statement of disputed claims between 
the interested parties, e~ch claiming the money or parts 
of the money due from the county to the employe and you 
ask to be advised as to the legal rights on these disputed 
facts. 
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This office cannot decide disputed questions of fact and 
I do not think you can afford to advise your county to take 
chances of having to pay the money twice. I think the 
facts stated bring your county fair ly within the provisions 
of sec. 304.21, Stats., which provides a way for adjudicat
ing and settling di sputed questions without danger to the 
creditor. I would suggest t hat you advise the officials to 
hold the money and allow or have sui t brought and then 
intervene or have the other par ty brought in under the 
sta t ute and allow ihem to try it out and then pay it in 
accordance wit h the judgment of the court, which protects 
the county and the legal rights of both parties although the 
delay may be some inconvenience. The county is entirely 
an innocent party and should not be required to jeopardize 
itself by deciding ex parte the r ights of claimants. 
TLM 

Education--Vocational Eclucation--B u ildi ng purchased 
by city of Green Bay on recommendation of board of educa
t ion and board of industrial ed ucation to be used as voca
tional school cannot thereafter, over objections of board 
of industrial education, be partly converted by city council 
into fire department. 

GEORGE P. H AMBRECHT, Director, 
Board of Vocational Education. 

August 26, 1927. 

In your letter of August 22 you state that in 1919 the 
city council of the city of Green Bay, upon the recommend
ation of the board of education and the board of industrial 
education, authorized the purchase of the old Y. M. C. A. 
building, to be used as a machine shop for the instruction of 
students in the use of machinery and mechanics; that ever 
since its purchase the building has been operated and main
tained by the board of industrial education and such board 
has borne the cost of heating, r epairing and maintaining 
such building; that for a few years a branch of the city 
library and an apen-air school were housed in a portion of 
the building, but at the present time the entire building 
is used for vocational school purposes. 

37 
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You state that the present cily council proposes to t ake 
over a part of the building previously used for the library 
and open-air school and convert it into a fire department , 
but that the board of industrial education objects to this 
procedure as it maintains that the entire building is needed 
for vocational school purposes. You have sent copies of 
resolutions relating to the purchase of this building and 
you ask to be advised whether the board of industrial 
education has exclusive control of t his building and whether 
the city council has authority to take over a part of the 
building for use as a fire department. 

Sec. 41.15, Stats., contains the provision concerning the 
local board of industrial education, its powers and duties. 
In subsec. (7) we find the following: 

"The board may purchase machinery, tools and supplies, 
and purchase or lease suitable grounds or buildings for t he 
use of such schools; r ent to others any portion of such 
buildings and g rounds not presently needed for school 
purposes; and er ect, impr oYe or enla1-ge buildings for the 
use of said schools. Existing school buildings and equip
ment shall be used as far as practicable. All conveyances, 
leases and contracts sha ll be in the name of the municipal
ity." 

In subsec. (10) , par. (a), we find the following: 

"Said local board shall have excl usive control of the 
schools established by it and over all property, acquired for 
the use of said schools, except as otherwise provided by 
the statutes. Said board may sue and be sued in the 
name of the municipali ty, and may prosecute or defend 
a ll suit s brought under this section." 

The copies of t he resolutions inclosed in your letter 
clear ly show that the pr oper ty in question, including the 
building, was purchased for the use of the vocational school. 
It is true t hat the council passed a resolution to purchase 
the proper ty for that purpose, bu t this was done on the 
recommendat ion of the board of education and the board 
of industr ial educat ion of the city of Green Bay. 

I am of the opinion that the board of industrial education 
has exclusive control of this building and the city council 
has no authority to divert it to other purposes over the ob
jection of the board of industri al education. 
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Subsec. (10), par. (a), as above quoted, gives to said 
board exclusive control over this building for it was ac
quired by the city for the use of this school. The fact 
t hat par t of the building was, for a number of years, used 
as a branch of the city library and an open-air school does 
not militate against this conclusion. The board of indus
trial education has power to lease this building, and when 
it is not necessary for ·vocational education may permit 
others as well as the city, to use it. 
JEM 

CoU,nties-County Board Meetings-Special meeting of 
county board held under call which specified three different 
items and then stated such other matters as should come 
before board is authorized to act upon any matter that is 
not speci fically required by Jaw to be acted upon only at 
annual meeting. 

EARL L. KENNEDY, 

District Atto1·ney, 
Rhinelander, Wisconsin. 

August 26, 1927. 

You state that in a call for a special meeting of the 
county board the notice provided I.hat the board would take 
up three different items and the further statement of such 
other matters "that shall come before the board and be 
acted upon that are not contrary to law." You ask if the 
board could legally act upon matters other than the three 
specifically mentioned. 

Sec. 59.04 provides for the annual meeting of the county 
board in November. 

Subsec. (2) of that section provides that a special meet
ing of the county board shall be held only upon t he written 
request of a majority of the members thereof addressed 
and delivered to the county clerk specifying the time and 
place of such meeting; that upon receiving such r equest 
the county clerk shall forthwith mail to each member 
notice of the time and place of such meeting. 

You will notice in the present statute t hat there is no 
requirement as to t he form of the not ice or as to advising 
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the members of the character of the particular business to 
come before the board. You say this notice advised them 
as to three specific matters and that they were then advised 
that the board would act upon such other matters as would 
come before the board. 

I think t hat satisfies the provisions of the statutes so as 
to make a legal meeting for the transaction of any county 
business that could be legally performed, unless the r ules 
of the board otherwise provide. Of course any business 
that is r equired to be done at the annual meeting only can 
not be done at such special meeting. 
TLM 

Loan:; from Trust Funds-Alteration, without consent 
of commissioners of public lands, of school district having 
loan from state trust funds if made previous to enactment 
of ch. 352, Laws 1927, was illegal. 

T. H. BAKKEN, Assistant Chief Clerk, 
Land Departnient. 

August 27, 1927. 

In your communication of August 9 you say : 

"We are herewith enclosing a letter from Leonard Van 
den Henvel , clerk of Maple Dahi school, R. 1, North Mil
waukee, Wisconsin, in which he states that school distr ict 
No. 8, town of Milwaukee was made a joint district by t he 
incorporation of the village of Fox Point and that part of 
the district lying in Fox Point has been detached from the 
distr ict and attached with parts of other districts thereby 
creating a new district to be known as the school district 
of the village of Fox Point. 

"We have looked over the r ecords of this department and 
we can not find that consent of the commissioners of public 
lands was ever given to the alteration of the boundaries of 
this district. They secured a loan of $25,000 from the 
state trust funds on October 24, 1923 and are indebted at 
this time $19,635. We would like your opinion as to 
whether this can be done wi thout the consent of t he com
missioners of public lands." 

Sec. 25.07, Stats. 1925, reads as follows : 



OPINIONS OF THE ATTORNEY GENERAL 581 

"All the taxable property in any municipality which has 
obtained or shall obtain any loan from the state or from 
any of its trust funds shall stand charged for the payment 
of t he pr incipal and interest thereof, and alterations of the 
boundaries of such municipality shall not be made until 
such loan shall be fully paid without the consent of the 
commissioners * '~ *" (italics ours). 

The 1927 legislature amended the above section. Before 
sec. 25.07 was amended by the 1927 legislature, t he law 
provided the boundaries of school districts could not be 
altered when the loan was not fully paid without first ob
taining the consent of the land commissioners. The con
sent of the land commissioners, therefore, was required 
until t he enactment of ch. 352, Laws 1927, which was effec
tive from the date of publication. The date of publication, 
according to the records in the secretary of state's office, 
was July 15, 1927. Previous to July 15, 1927, any bound
ary alteration of a school district having a loan from t he 
state trust funds, which loan was not fully paid and which 
alteration was made without the approval or consent of 
t he commissioners of public lands, was an illegal alteration . 
FWK 

Loans from Trust Funds-Land commissioners are not 
authorized to loan state trust fund moneys to school dis
trict for purpose of repafring and remodeling schoolhouse. 

A. D. CAMPBELL, Chief Clerk, 
Lancl Commission. 

August 27, 1927. 

In re: Application qf school district No. 3, 
town of Scott, county of Lincoln, for a loan of 

$1800.00 from the state trust funds. 
This application was submitted to this department for 

an opm10n. According to the application and according to 
the terms of the resolution upon which it is based, t he 
purpose of this loan is "for the purpose of repairing and 
r emodeling" a schoolhouse. 

Sec. 25.01, subsec. (3), Stats., authorizes the commis
sioners of publ ic l~nds to invest the funds under their con-
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trot to school districts "to be used in erecting school build
ings or teacherages, in the purchase of teacherages, teacher
age sites, schoolhouse sites or school playgrounds, or in 
r efunding their indebtedness, and for other purposes 
a uthorized by law; * * '~" 

Sec. 40.04, subsec. (5), cities the powers of school meet
ings to vote the necessary tax to provide a schoolhouse and 
keep t he same furnished, heated and in r epair. It has 
long been the interpretation placed upon ch. 25 and t he 
section just r eferred to, and has long been established 
practice, that the scheme of t he legislature was that school 
districts should vote a tax for t he purpose of operating 
expenses connected with the school, included in which is 
the expense of keeping in r epair the school building. 
Moreover, nowhere is a school district authorized to bor
row money from the state trust funds for the purpose of 
repairing a schoolhouse. IX Op. Atty. Gen. 575. 

This application, therefore, cannot receive the approval 
of this department and is herewith returned. 
FWK 

.4.utomobiles-lntoxicating Liquors-Motor vehicle used 
to transport moonshine is contraband and when owner can
not be found may be sold. 

VICTOR M. STOLTS, 

District Attomey, 
Eau Claire, Wisconsin. 

August 27, 1927. 

1n your recent letter you state that the sheriff while 
traveling in t he country discovered some drunken people 
in an automobile preceding him; that he order ed them to 
stop and saw a jar of liquid on the floor in front of the 
back seat ; that he lifted it out and tasted it and discover ed 
that it was moonshine; that the sheriff placed the people 
in the car under arrest, and then told them to wait until he 
drove up with his car; that while getting his car, the 
driver and owner of t he other car .i umped out and entered 
the woods and has not been seen since; the sheriff took the 
car and the remaining two persons in t he back seat to jail; 
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they pleaded guilty to drunkenness; that the sheriff now 
has t he car on his hands and desires to know what dis
position should be made of it. 

You stat e t hat you have a war rant out for the owner of 
the car for transpor ting liquor , but as he cannot be found, 
you have not been able, of course, to serve t he warrant. 

You inquire as t o the r ight procedure to be taken con
cerning the car. You refer to subsec. (4) , sec. 165.35 
which provides that there shall be no pr operty rights in 
any vehicle or conveyance used to unlawfully transport 
liquor, and the latter par t of sec. 165.25, which reads as 
follows : 

"* ··· * If, however, no one shall be found claiming 
s uch vehicle, or team, the taking of the same, with a de
scri ption t hereof, shall be adver tised in some newspaper 
published in the county where taken, once a week for two 
successive weeks, and by hand bills posted in three public 
places near the seizur e, and if no claimant shall appear 
within t en days after the last publication of t he advertise
ment, the property shall be sold and the proceeds after 
deducting t he expenses and cost shall be paid into the t reas
ur y of the state and cr edited to the general fund." 

This latter pro.vision is applicable and I am of opinion 
that t he sher iff can sell the car , in compliance with its 
provisions, after having r eceived an order t herefor from 
the cour t. 
JEM 

Cri1ninal Law-lndetermincite Sentences-? r is on s
Paroles-Sentence of general and indeterminate term of 
from one to five years to house of correction for crime of 
rape is erroneous, but no parole should be granted unti l 
convict has ser ved at least one-half of maximum term. 

August 29, l 927. 
B OARD OF CONTROL. 

You have asked to be advised on the following ques
t ion, viz.: 

" If a person convicted of the cr ime of rape and sentenced 
to the house of correction to ser ve an indeterminate sen-



584 OPINIONS OF THE ATTORNEY GENERAL 

tence of from one to fi\'c yeai's, is eligible to parole con
sideration at the end of the first year, for a first offender, 
or mt:st a person so committed, ~erve one-half of t he maxi
mum term." 

You state that the indeterminate sentence law seems 
to exempt rape cases from its provisions, but you would 
be pleased to be addsed the exact status of tl::.e above men
tioned case. 

Secs. 359.05 and 359.07, Stats., provide for an indeter
minate sen tence to be imposed upon persons sentenced to 
state prison, but exempt from their provisions those who 
are convicted of treason, murder in the first degr ee as 
defined by law, rape, kidnaping, or in the case of any other 
crime for which a minimum penalty is fixed by statute at 
twenty years or mor e. 

The convict r eferred to by you was sentenced to the 
house of correction. Under sec. 56.18 commitments to the 
house of correction a re authorized. 

You will note that under sec. 359.05 a sentence for the 
cr ime of rape cannot be for a general or indeterminate 
sentence. The sentence in this case, t her efore, would seem 
to be erroneous ; but, as said section pr ovides that a gen
eral and indetermi nate sentence "shall have the for ce and 
effect of a sentence of the maximum term," I am of opinion 
that no parole can be granted in this case unt il after t he 
convict has ser ved one half of the term, under sec. 57.06, sub
sec. (1). 
JEM 

Public H ealth--Phanna-ey-Sec. 151.02, subsec. (9). 
Stats., providing for registration of drug stores, went into 
effect after publication; all drug stores a r e r equired to 
register thereafter and pay one dollar for remainder of 
year beginning June 1, 1927. 

G. v. KRADWELL, President. 
Board of Pharmacy, 

Racine, Wisconsin. 

August 29, 1927. 

In your letter of August 16 you inquire whether the pro
Yision in sec. 151.02, subsec. (9), Stats., providing for the 
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registration of drug stores with the secretary of the board 
of pharmacy is applicable for the remainder of this year 
and up to June 1, 1928. 

This question must be answered in the affirmative. T he 
r egistration must take place as of June 1 but may take 
place during any time in the following year. 

Said subsec. (9) provides that no drug stor e, pharmacy, 
apothecary shop or any similar place of business shall be 
kept open for the transaction of business until it has been 
registered with and a permit therefor has been issued by the 
state board of pharmacy. This is applicable to every drug 
store after the law becomes effective and the fee of $1.00 
as provided in this law must be paid at the t ime of regis
t r ation even t hough t he permit operates on ly for the r e
mainder and a fraction of the year. 
JEM 

Public Health--P/w.;rnuwy-It is unlawful to use for 
store not register ed as drug store name "The Central States 
Drug Company" or to have word "drugs" on window or 
awning of stor e. 

Term "dr ugless drug store" cannot be used by store 
w hich is not duly licensed as drug store. 

G. V. KRADWELL, President, 
Boa.rd of Pharmacy, 

Racine, Wisconsin . 

August 30, 1927. 

You refer me to sec. 151.02, subsec. (8), Stats., as enact
ed by ch. 448, Jaws of 1927, which reads as follows : 

"No person shall use t he title 'pharmacist' or 'assistant 
pha r macist' unless duly register ed as such under the pro
visions of this chapter, nor shall any person, firm or cor
poration use or display the t itle 'drug store', 'pharmacy', 
'apothecary', or any other title having the same or a simi
lar meaning for such place of business, unless such place 
of business be one where drugs are sold in accordance with 
the provisions of section 151.04." 

You have given a number of instances and you inqui re 
whether the law is violated in each case: 
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l. Complaint was made to your board that a fi r m has 
opened a pharmacy at Prair ie du Chien styling itself "The 
Central States Drug Company" but employing no r egis
tered help. You inquire whether it may lawfully cont inue 
to use the word "drug" in connection with its name. 

I beli eve that the title used by t his company conta ining 
t he word "drug" has a simi la r meaning to the ones enumer
ated in the statute and is therefor e in violat ion of law. 

2. You say in Madison is a fi rm called "Central St ores, 
Inc." which insists that it has a legal right to use the wor d 
"drugs" on their window and awning. You inquire wheth
er it is legally authorized to do t his. 

This question must be answered in the negati\·e. The 
word "drugs" attached lo a window or awning of a stor e 
can only mean t hat drugs a r e sold in such store or t hat it 
is a drug store. I believe the court would be compelled to 
hold so under the provisions of the law. 

3. In Mellen there is a physician who is operating a dr ug 
store but employs no registered help and contends t hat he 
has a legal right so to do under the provisions of sec. 151.04 
(3), Stats. You inqui re whether he may legally continue 
in t his way and call h is place of business a drug store. 

You state that this physician "is operating a drug store" 
but you have omitted to state the all-impor tant fact as to 
the manner of his having violated the provisions of sec. 
151.02, subsec. (8), laws of 1927, t hat is to ::;ay : What 
use or display has he made of t he prohibited words or t it les 
mentioned in such statute? When such addi t ional facts 
a re supplied, this case will be ruled upon by us. 

4. You say in Fond du Lac is a place calling itself a 
"drugless drng store"; that it is not violating any of the 
proYisions of the law so far as the sale of p rohibited articles 
is concerned, but you inquire whether it has the righ t to 
use the name "Drugless Drug Store." 

This question musl be answered in the negative. It is 
using the name "drug store" with an adjective a t tached 
to it. This is in violation of the above quoted statute. 
JEl\I 
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Criminal Law-Search Warrants-Gun used in commis
sion of offense of shooting horse maliciously cannot be 
seized by officer by entering home after defendant has been 
ar rested. 

J. V. LEDVINA, 
District Attorney, 

Park Falls, Wisconsin. 

August 31, 1927. 

You state that six weeks ago in your county "A" was 
arrested on a warrant for maliciously killing a neighbor's 
horse; that at the time of the arrest defendant was not at 
home and the officer did not go to his home to sear ch for 
the gun which was used in doing t he shooting. You state 
that you need the gun for cer tain experiments which you 
feel will be instrumental in convicting the defendant. You 
inquire : "Can the officer now make a legal search of the 
premises and take the gun ?" 

Had the gun been in the possession of t he defendant 
when he was arrested it could have been legally seized by 
the officer arresting him, but the officer has no right now 
to go into t he man's home and search for this gun. We 
have no statutory provision in Wisconsin which authorizes 
the issuing of a search warrant for a class of property 
which would incl ude t his gun. Our statutes authorize the 
use of sear ch warrants to search for and seize property, 
the possession or use of which, is declared by the legislature 
to be illegal or detrimental to t he public health or morals. 
It covers counterfeit money, forged bank notes, literature 
containing obscene language or pict ures, lottery tickets, 
gambling devices, implements or articles used in violation 
of the law r elating to baiting or fighting animals, liquor 
unlawfully possessed, stolen property, etc. See sec. 363.02, 
subsec. (5) , Stats. 

In 24 R. C. L., 717, we find the following: 

"* '~ * It has been held, however, that only such 
property or articles as are intended to be used in violation 
of law and can be used for no legitimate purpose can be 
summarily seized by the police authorities, and that an 
article which may or may not be used for legal purposes 
cannot be seized unt il it has first been properly established 
in a court of criminal jurisdiction that the article was pro-
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cu red, held, or used for an illegal purpose. This rule has 
been applied to the seizure of gambling devices before t he 
institution of criminal proceedings, the court holding t hat 
in t he absence of a statute making the possession of gam
bling devices an offense, police author ities could not sum
marily seize and retain possession of such devices as a mat
ter of preventive j ustice, when no charge of the violation 
of t he laws against gambling had been made against t he 
per son having them in possession." 

There being no sta t ute authorizing a search warrant to 
be issued for ar ticles such as guns, and having been unable 
to find any a ut hority which would authorize the summary 
seizure of the ar ticle without a search warrant, I am of 
t he opinion that your question must be answered in t he 
negative. 
JEM 
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lntoxicatiug Liquors-Person granted license to sell non
intoxicating liquors at location described in his application 
and for ·which he paid license fee by check, who continued 
business at such place, is subject to search without warrant 
under provisions of sec. 165.33, Stats., although he has not 
yet received paper evidencing grant of license by board. 

FREDERICK C. AEBISCHER, 
District Attorney, 

Chilton, Wisconsin. 

September 1, 1927. 

You state that one Edward Koutnick had a soft drink 
parlor in the village of Sherwood; that on June 27, 1927 
he applied for a new license for the year beginning July 1, 
1927, and gave his check for the amount, which license was 
granted at a meeting on June 27; that the license permit 
had not been received by him on July 13 when a search of 
the premises by the state prohibition agent without a search 
warrant was made; that intoxicating liquors were found 
on the premises in excess of the legal content, and you ask 
if, under the circumstances, t he premises were licensed 
premises at the time of the search. 

You are advi sed that I think they were. 
Sec. 165.31, subsec. (1), Stats., provides that each town 

board, village board, or common council shall grant licenses 
and it then provides that such license shall be issued by the 
town, village or city clerk. 

Sec. 165.33 says that the commissioner, his deputies, or 
any peace officer may inspect the premises of any person 
having a license for the sale of nonintoxicating liquors at 
any reasonable time without warrant. 

I think under the provision of sec. 165.31 (1) when the 
license is granted by the board he is a licensed person and 
the premises are licensed premises within the meaning of 
the statute. Otherwise, he could, by failing to call for his 
license or claiming that he had not received it if it was 
mailed to him, continue to do business as he seems to have 
done her e and claim the exemption from search because he 
had not received the license or the paper evidencing t he 
grant of the license by the board and so defeat the purpose 
of the statute. 
TLM 
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Criminal Law-Seconcl Off ense.~-Prisons-Person con
victed for felony and sentenced to from one to seven years, 
who, before being taken to prison was placed on probation 
and while on probation committed crimes of larceny and 
forgery, should be taken to jail under his sentence ; must 
serve term from first elate of his detention at such prison. 

Larceny and forgery a re second offenses and when prose
cuted for those offenses defenrlant if" second offender. 

September 1, 1927. 
BOARD OF CONTROL. 

You state that one Charles Fisher was convicted of the 
crime of forgery by t he circuit court of Marathon county 
and sentenced to the Wisconsin state prison for a period of 
from one to seven years on the 20th day of November, 1925. 
His sentence was wit hheld and he was placed on probation 
under the provisions of secs. 57.01 to 57.05, Stats. 

Under date of August 27, 1926, Fisher violated his pro
bation by commit ting lar ceny and forging checks and his 
probation period was terminated and he was taken to the 
state prison at , :v·aupun to serve his sentence imposed upon 
him. You ask to be advised whether the violation of his 
probation cont ract by larceny and forgery of checks con
stitutes a second offense and whether he is to be considered 
a second offender . 

I t hink under your statement that is a second offense be
cause you say that on November 20, 1925 he was convicted 
and sentenced to t he state prison for a period of from one 
to seven year s and you say he was then placed on probation 
under the provisions of secs. 57.01 to 57.05, Stats., so the 
conviction and sentence on the first offense was complete 
before he was placed on probation, so his second offense 
would make him a second offender in a trial and sentence 
for that second offense, but that would not change his status 
in prison on the first sentence because he would be entitled 
to a trial on the question of whether or not he committed 
said second offense. 

Sec. 57.03, subsec. (1), provides the proceeding by the 
board when it is advised of such second offense and that 
provides that if he has not already been sentenced he may 
be taken before t he court for sentence on the first offense, 
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but if he has been sentenced, as in this case, he may be or
dered by the court to be imprisoned under that sentence, 
aP:d it says the term of said sentence shall be deemed to 
have begun at the elate of his first detention at such insti
tution. So if he has not been taken to t he prison on the 
first sentence, the term will commence from the elate on 
which he was so detained. That being a specific provision, 
I do not think it could be changed by the board or the term 
of that sentence enlarged because of the commission of the 
subsequent offense, for I think he would be entitled to his 
trial on the second charge before he could be senlenced and 
imprisoned on it. 
TLM 

Loans from T rust Funds-University-Moneys belong
ing to funds specified in sec. 25.01, subsec. (1), Stats., may 
be loaned by commissioners of public lands to those munici
palities designated in sec. 25.01, subsecs. (2) and (3), 
Stats .. for• purposes therein mentioned and to those joint 
municipalit ies mentioned in sec. 25.03 and to none other. 

September 1, 1927. 
COMMISSIONERS OF PUBLIC LANDS. 

You inquire whether the moneys belonging to state trusl 
funds may be loaned by you to a building corporation con
nected in any way with the university of Wisconsin, such 
as the Wisconsin Unfrersit~, Building Corporation, for the 
purpose of helping lo finance the union memorial building 
now located on Langdon street, in the city of Madison. 

Tn this opinion, I assume tl:iat by state trust funds you 
mean tho:;e moneys belonging lo t.he funds enumerated in 
sec. 25.01, subsec. (1), Stats .. and on that assumption, you 
are advised that your question must be answered in the 
negative, and for the following reasons: 

Art. X, sec:. 8, Wis. Const., among other things, provides 
that the moneys nnder consideration shall be invested by 
you "in such manner as the legislature shall provide, 
* * * ,, 

You r authority, lht:refor e. lo make the loan in question, 



592 OPINIONS OF THE ATTORNEY GENERAL 

if any such authority exists, must be found within the pro
visions of some legislative enactment. 

Our legislature, by t he enactment of the provisions ·of 
ch. 25, Stats., devoted to "trust funds and their manage
ment," has prescribed the manner of investing and loaning 
the moneys belonging to the funds therein named. This 
is said on the authority of sec. 25.01 (1), Stats., which iden
tifies the funds which you are authorized to invest or loan. 

Subsec. (2) of said section prescribes that any of said 
funds may be " invested" in the bonds or securities therein 
enumerated and described. 

Subsec. (3) of said section covers the subject of "loans" 
by you from such funds. 

None of the other provisions of said chapter is, pertinent 
to the question propounded, safe and except sec. 25.03, pre
scribing that "joint municipal loans" may be made, as in 
such section provided. 

Neither of said subsecs. (2) or (3) contains language 
susceptible of being construed to include authorization to 
make a loan from the funds therein mentioned to any pri
vate corporation for any purpose whatsoever. 

Your authority to make loans from such funds is limited 
to t hose "municipalities" designated in said subsecs. (2) 
and (3) for the purposes therein set forth, and to those 
".ioinf· municipal loans" enumerated in said sec. 25.03, Stats. 

The term, amount and interest rate of "loans" out of 
said funds are specified in sec. 25.02. 

From the foregoing it is obvious that the loan contem
plated in your letter of inquiry finds no warrant or author
ity in the law. 
HAM 
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Courts-Public Ofjicers-Regi;ster of Deeds-Sec. 331.35, 
Stats., providing for payment of expenses in actions, does 
not cover case where county register of deeds is charged 
with having embezzled money collected_ in his official capac
ity ; such section does not authorize county board to r eim
burse such individual for any portion of expenditures made 
or incurred by him in defense of criminal prosecution based 
upon such embezzlement. 

LEWIS W. POWELL, 

District Attorney, 
Kenosha, Wisconsin . 

September 1, 1927. 

You stat e that t he register of deeds of your county held 
office for four years prior to the investigation of the office; 
t hat the investigation and subsequent trial showed that 
zums of money up to approximately $1,000 had been taken 
from the office from time to time; that the r egister of deeds 
was brought before the county board, meeting in executive 
session, and admitted using the money, stating that he need
ed it for his own purposes; t hat the county board directed 
t he district attorney to proceed with the prosecution and 
he was arrested on fi ve separate counts; that after t he pre
liminary examination he was bound over on two of these 
counts ; that before the trial all of the money had been made 
good but the testimony showed that this money had been 
taken a little at a time for over a period of two years; and 
that he was acquitted by the jury. The question you ask 
is ·whether under sec. 331.35, Stats., we believe t hat t he reg
ister of deeds was acting in his official capacity and whether 
the money which he spent for defending himself was a lia
bili ty growing out of performance of official duties as set 
forth in sec. 331.35. 

Said section provides as follows : 

"(1) Whenever in any city, town, village, or county 
charges of any kind shall be filed or an action be brought 
against any officer thereof in his official capacity, or to sub
ject any such officer, who is being compensated on a salary 
basis, to a personal liability growing out of t he performance 
of official duties, and such charges or such action shall be 
discontinued or dismissed or such matter shall be deter-

38 
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mined favorably to such officer, or such officer shall be r ein
stated, or in case such officer, without fault on his par t, 
shall be subjected to a persona l liability as aforesaid, such 
city, town, village, or county may pay a ll reasonable ex
penses which such officer necessar ily expended by r eason 
thereof. Such expenses may likewise be paid, even t hough 
decided adversely to such officer , where it shall appear from 
the certificate of the t rial j udge t hat the action involved 
the constit ut ionality of a statute, n ot theretofore construed, 
r elating to the performance of the official dut ies of sa id of
ficer ." 

I am of the opinion that your question must be answered 
in lhe negative and that the county boar d may not r eim
burse the defendant in the criminal action mentioned for 
h is attorney fees in defending h imself in t he t rial. The 
statute above quoted, in any view of it, does not cover the 
situation detailed by you and the county boar d would not 
be j ustified in reimbursing, nor is it a uthorized to reim
burse, such defendant for any sum of money which he may 
have expended or incurred in his defense in t he criminal 
action prosecuted against him on the facts detailed by you. 
A public official, as such, is never proceeded against crimi
nally. F or a violation of a criminal statute he is pr osecut
ed per sonally and in h is individual capacity only. 
HAM 

Criminal Lnw-Ga1nbling-Lotte1·ies-An tilottery law 
is violated by scheme which gives to each purchaser of mer
chandise t icket with number , one of which numbers is en
titled to article of value, lucky number to be determined on 
later date by drawing. 

LLOYD D. SMITH, 
District Atto1·ney, 

Waupaca, Wisconsin. 

September 1, 1927. 

In your letter of August 27 you stale the following facts : 

"The Waupaca County Fair held at Weyauwega is put
ting up a Whippet coach as a prize to the person holding 
the successful number in a drawing which they will have 
on September 16th on the fair grounds. 

"The tickets are sold by the fair association lo mer chants 
throughout Waupaca coun ty at a pr ice of about one half 
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cent a ticket and each merchant gives one of these tickets 
to every purchaser who purchases a dollar's worth of goods 
at their store. The lucky winner has to pay $5.00 when he 
takes his car away and has t o be present on the fair grounds 
at the time of the drawing, which is the last day of the fair. 
'fhe fair association advertises in the papers asking people 
to trade with the Red Star Merchants, which is the name 
that is given to these mer chants who are giving out these 
t icket s. Any merchant, can, of cour se, give the t ickets by 
paying for them. * * * ." 

From the facts that you give it is very clear tha t the 
holders of the t ickets are not entitled to exchange the same 
for goods, wares, or things of value unless they happen to 
hold t he ones with the lucky numbers. The case is not one 
in which every purchaser or holder of a t icket is ent itled to 
exchange it for something of value. However, it is like
wise very clear that the holders of cer tain tickets will re
ceive a great deal mor e fo r the money paid by t hem than 
will other holders. The lucky holder will be determined 
pur ely by chance. 

If you will refer to XII Op. Atty. Gen. 459, you will find 
this department there held: "This is very clearly a lottery 
and in violation of the antilottery laws." 
FWK 
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Insurance-Fire (including hail or cyclone) or casualty 
company-stock or mut ual, domestic or for eign-cannot 
issue in this st at e policy of insurance for per iod greater 
t han one year without having on hand for such greater 
period premium (st ipulated, r egular rate or as contingent 
deposit ) . 

F ir e (including hail or cyclone) or casualty company
stock or mutual, domestic or foreign- cannot issue in this 
state policy of insurance for per iod greater t han one year 
wit hout car rying as unearned premium reserve amount of 
unearned premium for remainder of t erm for which policy 
was issued, such unearned premium r eserve being based 
upon s tipula ted, reg ular r ate or cont ingent deposit requir ed 
for such term irrespective as to whether or not insur ed is 
subj ect or liable to further assessments if necessary. 

Such company, having issued such t erm policy and col
lected stipulated, r egula r rate or contingent deposit, cannot 
use in any one year more t han annual pro r ata of such 
pr emium, and such company, if mut ua l, must depend for 
any excess over such annual pro r ata in any one year, 
either upon accumulated surplus or extra calls t o meet such 
excess cost. 

Any such company upon cancellation of any such term 
policy must calculate percentage of premium t o be cha1·gecl 
or retained as earned on policy according t o Table B of 
sec. 203.12, St ats. 

Such company upon cancella t ion of such term policy can
not impose upon wit hdrawing insured greater or other fee 
or sum t han p r ovided for in sec. 203.12, Table B, whether 
such addit ional withdrawal charge is imposed by by-law or 
r ule or r egulation of company or management . 

September 3, l 927. 
M. A. F REEDY, 

Commissioner of Insurance. 
You have r equest ed an opini on on five questions, which, 

together with our answer on each question, is set out sep
ar ately below : 

Question l. " Can a fire (including hail or cyclone) or 
ca sualty company-stock or mut ual ; domest ic or foreign-

I 
l 
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issue in this state a policy of insurance for a period greater 
than one year, without having on hand for such greater 
period the premium (stipulated, regular rate or as a con
tingent deposit) ?" 

Question 2. "Can a fire (including hail or cyclone) or 
casualty company-stock or mutual; domestic or foreign
issue in this state a policy of insurance for a period great
er than one year, without carrying as an unearned premium 
reserve the amount of the unearned premium for the re
mainder of the term for which the policy was issued, such 
unearned premium reserve being based upon the stipulated, 
regular rate or contingent deposit required for such term 
irrespective as to whether or not the insured is subject or 
liable to further assessments if necessary?" 

Question 3. "Can such a company, having issued such 
a term policy and collected the stipulated, regular rate or 
contingent deposit, use in any one year more than an an
nual pro rata of such premium, and must not such a com
pany, if a mutual, depend for any excess over such annual 
pro rata in any one year, either upon accumulated surplus 
or extra calls to meet such excess cost?" 

Question 4. "Must not any such company upon the can
cellation of any such term policy calculate the percentage 
of the premium to be charged or retained as earned on the 
policy according to Table B of sec. 203.12 ?" 

Question 5. "Can such a company upon the cancellation 
of such a term policy impose upon the withdrawing insured 
a greater or other fee or sum than provided for in sec. 
203.12 Table B, whether such additional withdrawal charge 
is imposed by a by-law or rule or regulation of the company 
01· management?" 

Questions 1 and 2 and 5 are answered in the negative. 
Question 4 is answered in the affirmative. 
Question 3 is double, and the first part thereof reading 

as follows-''Can such a company, having issued such a 
term policy and collected the stipulated, regular rate or 
contingent deposit, use in any one year more than an an
nual pro rata of such premium?"-is answered in the nega
t ive; and the balance of that question, reading as follows
"Must not such a company, if a mutual, depend for any ex
cess over such annual pro rata in any one year, either upon 
accumulated surplus or extra calls to meet such excess 
cost?"-is answered in the affirmative. 
HAM 
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Loans from Trust Funds-University-Annuity boar d 
may loan its assets to Wisconsin University Building Cor
poration under provisions of sec. 42.32 and subsec. (1), 
par. (c), sec. 206.34, Stats. 

September 6, 1927. 
ANNUITY BOARD. 

You request an op1mon as to whether your boar d has 
the power to negotiate a loan to t he Wisconsin University 
Building Corporation under the following facts : 

The Wisconsin University Building Corporation is a non
profit sharing corporation, organized under the provisions 
of ch. 186, Stats., and subsec. (6) , sec. 36.06 (chs. 525 and 
542. Laws 1927) , for the purpose, among others, of build
ing and equipping a memorial union. The r egents of t he 
univer sity of Wisconsin have 1eased to the Wisconsin Uni
versity Building Corporation lots 1, 2, 3, 4, and 5 of block 
2, city of Madison, for a period of fifty (50) year s. The 
memorial union is located on said lots and is now under 
construction. The total value of the Memorial will be in 
excess of one million ($1,000,000) dollar s, exclusive of the 
value of the leasehold. The Wisconsin University Building 
Corporation has applied for a loan of four hundred t hou
sand ($400,000) dollars. 

Sec. 42.32, Stats., provides that the funds in the hands 
of your board "shall be invested in securities in which 
domestic life insurance companies are authorized to invest 
their assets." 

Subsec. (1), par. (c), sec. 206.34 provides that domest ic 
life insurance companies may invest their assets in loans 
secured by mortgages, "upon leasehold estates in impr oved 
pr oper ty therein for a term of fifty years or more wher e 
twenty-five years or more of the term is unexpired and 
where such leasehold estate is unincumber ed except by r en
tals accruing therefrom to the owner of t he fee, and where 
the mortgagee is entitled to be subrogated to all the r ights 
of the lessee;" provided "that no such loan shall exceed 
fifty per cent of the then fair market value in excess of 
existing incumbrances of the real property or leasehold 
estate, * * * " 

The term of the leasehold is fifty year s from t he 31st day 
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of August, 1927. The amount of the loan applied for is 
considerably less than one-half of the value of the property 
which will be mortgaged to secure the loan. Under the 
mortgage, which has been approved by this department as 
to form, your board, as mortgagee, is entit led to be sub
rogated to all the rights of the lessee, Wisconsin University 
Building Corporation. Your board, therefore, clearly has 
the power to negotiate t he loan to the Wisconsin University 
Building Corporation. 

It is proper to add that this department has heretofore 
approved as to form the lease from the regents of the uni
versity of Wisconsin to the Wisconsin University Building 
Corporation, the mortgage running to your board, and t he 
note accompanying the mortgage. The lease, however, has 
not, as yet, been executed by the governor and the state 
chief engineer. 
SOA 

Ta:rntion-Equity should not interfere to set aside taxes 
on real estate on ground that assessment was excessive or 
where as to some properties excessive school tax was levied, 
where ovvner failed to appear before board of review and 
made no effort to have assessment reduced and raised no 
question as to validity of assessment or tax certificates for 
four years. 

J. C. DAVIS, 

Disl?'ict Attorney, 
Hayward, Wisconsin. 

September 7, 1927. 

You stat e that a r esident of Minnesota holding lands in 
Sawyer county has brought an action in federal court ask
ing the colll't to cancel and declare void a large number of 
tax certificates on his lands issued for the years 1923, 1924 
and 1925, claiming that t he lands were assessed too high 
and claiming that in some school districts school taxes were 
levied in excess of the maximum allowed by law. No ap
pearance or objection was· made to t he assessments before 
the board of review, and you ask if a court of eq uity can 
declare the certificates void at this time. 
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Our government and all branches of it are supported and 
maintained by a system of taxation and a large part of that 
is based upon property assessments. Our statute provides 
a method of assessment or valuation of property by an as
sessor who may err in judgment and to correct any possible 
err or, a board of review is provided for, sec. 70.46, Stats., 
with power to correct all errors in assessments and sec. 
70.4 7, subsec. ( 4), gives to any property owner the right 
to appear and introduce evidence as to the valuation of his 
1)l'operty if he feels that the assessment is too high, and 
subsec. (5) requires the evidence to be preserved so that in 
case he does not obtain the r elief to which he is entitled un
der that evidence he may have his remedy in court. 

This man, although he lives in Minnesota, when he buys 
and holds proper ty in Wisconsin, owes a duty to this state 
to help maintain and suppor t t he government. From your 
statement of facts this man seems to have held his proper
ties in t his state for the last four years and has paid not h
ing to help support the government under which he has held 
it, and although he claims now the assessment was too high, 
he did nothing to assist the assessing officers to make a 
proper assessment although the law provided him with the 
opportunity of doing so both before the assessor and the 
board of review. That was a duty he owed under our law 
if he felt the assessment was too high, and his failure to 
avail himself of that legal right and remedy under the gen
eral equity rule that equity will not relieve a party where he 
had an adequate remedy at law and simply ignored it or 
refused to avail himself of that remedy. 

Another general r ule of equity is that a person must be 
prompt and diligent in asserting his right or remedy in 
equity in order to avail himself of such relief and there is 
the special reason for enforcing that rule as to taxes be
cause if cer tificates are set aside it makes a shortage in t he 
taxes levied which has to be made up by an increased levy 
which would, in many cases where the property has been 
transferred, be paid by persons who were not property 
owners or taxpayers at the time when the taxes should have 
been paid. You will find these general principles discussed 
in State ex rel. Bnes 1-·. Phelps, 174 Wis. 203, and many oth
er cases in t his st.ate. 
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This general pr inciple applies to bot h questions. As to 
t he duty of a pla intiff to t ender t he legal por t ion of the tax, 
that would apply to t he excessive school levy but it would 
not apply to the other s it uation because t hat could not be 
ascer tained, but an offer or willingn ess to pay would have 
to be asserted under the circumstances if he is ent it led to 
any equitable relief . 
TLM 

PubUc Printing- Wisconsin Statutes-Ch. 269, Laws 
1927, amending sec. 6.22, Stat s., does not affect sec. 35.69; 
latter section was not amended by any 1927 enactment. 

September 7, 1927. 
PRI NTI NG BOARD. 

Attention Granville Trace, Editor. 
In your letter of August 27 you ask whether ch. 269, laws 

of 1927, which amended subsec. (2), sec. 5.12 and subse.c. 
( 4), sec. 6.22, Stats. 1925, affected section 35.69, statutes 
of 1925. 

Subsec. (2), sec. 5.12, Stats. 1925, prescribes the f ees 
for publishing notices of primary elections and ot her mat
ter s r elating to pr imary elections, at sixty cents per folio 
fo r t he first insertion and thirty-five cents per folio for the 
subseq uent inser t ion. Ch. 269, laws of 1927, amended t his 
imbsection by fix ing t he fee at Sl.00 per folio for the first 
inser t ion and seventy cents per folio for the subsequent in
sertion wit h t he proviso that in count ies con taining more 
than 200,000 populat ion the compensation for publishing 
such noti ces is fixed at the commercia l rat es pr evailing fro m 
t ime to t ime ther efor. 

Subsec. ( 4 ) , sec. 6.22, Stats. 1925, fi xes the fees fo1· pub
lications pursuant to sec. 6.21 and 6.22 (being facsimiles 
of official ballot and notice of election) at sixty cents per 
squa re for week ly newspaper s and one dollar per square 
for t he firs t publication and t hir ty-five cent s per square for 
each subsequent publication , in daily newspapers, but in 
cities of t he t hird and fourth class, the total in no case to 
exceed cer tain sums t herein specified. Ch. 269, laws of 
1927, amended th is subsection by fi xing a fee of one dollar 
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per square for weekly paper s and one dollar per square for 
the first publication and seventy cents per square for each 
subsequent publication, in da ily papers, with the proviso 
that in counties containing more than 200,000 population, 
the compensation for publishing such notices is fixed at the 
commercial rate prevailing from time to t ime for such pub-
1 ications. 

Sec. 35.69, Stats. 1925, prescribes the compensation to 
the official state paper for the original printing of t he laws 
and to it and all other newspaper s printed in cities of the 
first class for reprinting any law or for printing all election 
and other notices, all accounts, fiscal statements, advertise
ments, proclamations or other matter "required to be pub
lished at the expense of the state" a t the amount regularly 
r eceived by the newspapers for the same amount of adver
tising space, not exceeding eighty cents per folio for the first 
insertion and forty-five cents per folio for each subsequent 
insertion, and prescribes the rates in the case of other papers 
at not to exceed sixty cen ts per folio for the first insertion 
and forty-five cents per folio for each subsequent insertion. 

Sec. 35.69, Stats. 1925, was not amended by ch. 269, laws 
of 1927, and in my judgment was not affected by that 
chapter. Neither do I find any other enactment of the 
1927 legislature which affects the prices prescribed by 
sec. 35.69. 
FCS 

Public Health---Plwmbing-Under prov1s10ns of sec. 
145.03, subsec. (2) , St ats ., master plumber is not required 
to do a ll work of installing plumbing, but he must be so in 
charge as to insure proper installation. 

HENRY C. RUNGE, 
District Attorney, 

Sheboygan, Wisconsin. 

September 7, 1927. 

You state that a corporation in your city is employing 
a handy man, not a mast er plumber , journeyman nor ap
prentice, who does the roughing on plumbing work in the 
city as an employe of a master plumber, and you ask if 
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it is in violation of subsec. (2), sec. 145.03, Stats., for a 
master plumber to go from job to job finishing the work 
after the r oughing has been done and thus comply wit h t he 
section of t he statutes referred to and especially the pro
vision "unless at all t imes a licensed master plumber is in 
charge." 

I do not t hink that law requires a licensed master 
plumber to be always pr esent or doing the work. He is re
quired, under t he provisions of subsec. (2 ) , to be in char ge 
and responsible for t he proper installation and, being in 
charge and responsible for the proper installation, he is 
required to be t her e and in such charge t hat he can see that 
it is properly installed. 

The t heory of the plumbers' law was to protect public 
healt h and was not intended especially for the benefit of the 
master plumber. It must be construed with reference to 
t hat gener al purpose. The master plumber's being made 
responsible for the wor k, is the protection contemplated by 
the law, and he is required to exercise such contr ol and 
super vision as to guarantee the proper result s. 
TLM 

Criminal Law-Prisons-Minimum and maximum term 
is one year on each charge, to be served consecutively, wher e 
person charged and convicted of several offenses on same 
complaint is sentenced for one year on each charge, each 
term to commence at expiration of one preceding. 

September 8, 1927. 
B OARD OF CONTROL. 

You enclosed a certificate of conviction and sentence 
passed upon Magnus Nygaard convicted of the crime of em
bezzlement of several amounts on different dates and you 
ask to be advised as to t he minimum and maximum sentence 
imposed in such case., 

The infor mation charges him with having embezzled 
$3,000 on July 2, 1925, $11,000 on February 21, 1927, 
$1036.32, on November 30, 1926, and that on the 28th day 
of September, 1925, he willfully, knowingly and fraudulently 
swor e to and published a false stat ement as to the condition 
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of t he bank of Bruce and made such false statement to the 
banking commissioner with intent to deceive ; that on the 
30th day of J une, 1926, he made false entries in the books 
of t he bank wit h int ent t o inj ure and defraud t he bank ; 
that at each of said t imes he was cashier of the bank of 
Bruce and committed said offenses against said bank; that 
on t he 30th day of April, 1927, he was convicted of said 
charges on his plea of guilty and sentenced on his fi r st 
count to be punished by imprisonment at hard labor at t he 
state prison at Waupun for the ter m of one year. 

On the second count he was "sentenced to be punished by 
impr isonment at har d labor at t he state prison at Wa upun, 
Wisconsin, for the term of one year , said sentence to begin 
at the expiration of the sentence on the preceding count." 

And on t he third count he was "sentenced to be punished 
by imprisonment at hard labor at t he state prison at Wau
pun for the term of one year , said sentence to begin at the 
expi ration of the sentence of the pr eceding count ." 

On the fourt h count he was sentenced to be punished by 
imprisonm,ent at har d labor a t the state prison a t Waupun 
for t he term of one year , said sentence to begin at t he ex
pirat ion of t he sentence on the preceding count. 

On t he fifth count he was sentenced to be punished by im
prisonment at hard labor at t he state prison at Waupun for 
the term of one year , said sentence to begin at the expira
tion of the sentence on t he preceding count. 

In all, t he said sentence was to be for the term of fi ve 
year s, t he first day to be in solitary confi nement and begin
ning at twelve o'clock noon on Apr il 30th, 1927. 

You enclose a letter of Judge Wickham in which he states 
his r eco11ection is that both minimum and maximum of the 
sentence was five years, and you ask t his office to advise the 
boar d r elative to the minimum and maximum sentence im
posed in t his case. 

I think while this sentence is not strictly in accordance 
wit h t he provisions of secs. 359.05 and 359.07, Stats., yet 
t he effect of it as stated by t he judge is to make the mini
mum and maximum the same and the total five year s. 
That is, the sentence of one year on each count constit uted 
t he maximum imposed by the court for each offense and the 
Jaw fixes that as the minimum t hat could be imposed for 
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each offense, so, as the judge says, that one year constit utes 
the maximum fixed by t he court and the law fixes that as 
the minimum, so the total maximum and minimum under 
the law and under t he sentence is five years. 

I think the provision in sec. 359.07 "each term of im
prisonment to commence at the expiration of that first im
posed" means in a case like t his as to each count the one 
preceding or first before, so as to give it the effect evi
dently intended. 
TLM 

Dairy and Food-Sausages-Coloring of casing of sau
sage does not violate subsec. (1), sec. 352.05, Stats., if 
same does not "impart to the contents any substance other 
than salt." 

September 8, 1927. 
C. J . KREMER, 

Dairy and Food Commissioner. 
The material facts presented in your letter of August 19 

are as follows : 
Many manufacturers of sausage, after enclosing the sau

sage meat in a casing, submerge the casing in a solution 
which imparts color to the casing. 

For the purpose of this opinion, it is assumed that such 
coloring does not constit ute an adulteration of food within 
the meaning of sec. 352.02, subsec. (2) , Stats. You in
quire whether the addition of coloring to the casing in this 
manner, constitutes a violation of sec. 352.05, Stats. 

Sec. 352.57, Stats., provides : 

"Any person who by himself or his agent shall offer or 
expose for sale, take orders for, or sell, or have in his pos
session wit h intent to sell for use or consumption within 
the state any sausage or chopped meat compound contain
ing any artificial coloring, or chemical preservative or anti
septic, except common salt, saltpeter; spices or wood smoke 
shall be deemed guilty of a misdemeanor, and upon convic
tion thereof, shall be fined not Jess t han twenty-five dollars 
nor more t han one hundred dollar s." 

This section was created by ch. 243, laws of 1901, and was 
amended by ch. 261, laws of 1905. The statutes contain 
no definition of the word "sausage." Standing alone, t his 
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section might be interpreted as forbidding the ordinary 
coloring of the casing used as container for the sausage. 

Subsec. (1), sec. 352.05 provides, in part, as follows: 

"No person by himself, his servant or agent, or as the 
servant or agent of any other person, or as the servant or 
agent of any firm or corporation, shall sell, off er or expose 
for sa le or have in possession with intent to sell any pr o
duct as and for sausage, unless the same complies with t he 
following definition and standard, to wit: Sausage, sau
sage meat, is a comminuted meat from neat cattle or swine, 
or a miA-ture of such meats, either fresh, salted, pickled or 
smoked, with added salt and spices and w ith or without 
the addition of edible animal fats, blood, sugar , or sub
sequent smoking. * * * All animal tissues used as 
containers, such as casings, stomachs, etc., are clean and 
sound and impart to the contents no other substance than 
salt." 

This section was created by ch. 381, laws of 1909. The 
statute treats the product commonly known as sausage as 
being composed of two separate and d istinct elements: (1) 
the contents; and (2) the container or casing. The stand
ard of the contents is definitely fixed; the standard for the 
casing has not been specifically provided. If animal tissues 
are used, they must be clean and sound, and impart to the 
contents no other substance than salt . The statute is s ilent 
as to the coloring of the container or casing. 

Sec. 352.57 and subsec. (1), sec. 352.05 are in pari 
1naterui and must be construed together. At the time sec. 
352.57 was enacted the statute did not define the term "sau
sage." The term was subsequently defined in subsec. (1), 
sec. 352.05. Construing the sections together, this depart
ment is of t he opinion that the coloring of the container or 
casing of the sausage does not violate the pr ovisions of sec. 
352,57. Subsec. ( 1), sec. 352.05 clearly does not proh ibit 
the coloring of casings prior to the time the contents ar e en
closed t her ein. Neither does it expressly pr ohibit the color
ing of casings after the contents have been enclosed. 

We are, ther efore, of the opinion that t he coloring of t he 
casings does not violate sec. 352.05, Stats., if t he same 
does not "impart to the contents any substance other than 
salt." 
SOA 
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I ndigent, I nsane, ctc.-Board of control should not make 
transfer of person confined in central state hospital for in
sane at Waupun to Wisconsin state hospital for insane at 
Mendota, where such person was committed while im
prisoned on criminal char ge, without order of court author
izing such transfer and without notice to district attorney 
of such application. 

September 9, 1927. 
BOARD OF CONTROL. 

You submit an application of relatives of Fred Sievert, 
at present a patient in the central state hospital for the in
sane at Wa upun, for his transfer to the Wisconsin state 
hospital for the insane at Mendota. The documents show 
that he was r egularly committ ed to such institution while 
under arrest and pending trial for the violation of a crim
inal statute of the state. You say the transfer is r equested 
"in order t hat his relatives may visit him mor e frequently." 
You ask to be advised if the board has any authority under 
the law to transfer him from the central state hospital fol' 
the insane to the Wisconsin state hospital for the insane at 
Mendota. 

Under the provisions of sec. 357.13, subsec. (2) , Stats., 
he would be regularly committed by the cour t and ordered 
to be confined in t he central state hospital for t he insane 
or in the home for the feeble-minded as provided in sec. 
357.12, (3). 

There are provisions in the statute for transf erring per
sons so commit ted when it is believed that t hey can be bet
t er car ed for or better t r eated in some other place. 

Sec. 46.115 provides that the board of control shall make 
application to the board of r egents of the university to 
transfer to the Wisconsin general hospital any inmate com
mi tt ed to any state instit ution under the board's control 
who can probably be remedied or advantageously treated 
by proper medical or surgical car e at the state general hos
pital where such person cannot be properly t reated at the 
institution to which he has been committed, and it provides 
that such application shall be accompanied by a r eport of 
t he physician of such institution or by a physician appoint
ed by t he board. That, I assume, is for the purpose of in-



608 OPINIONS OF THE ATTORNEY GENERAL 

forming them as to the necessity or desirability of such 
transfer. But t his tr ansfer is not based upon that theory, 
but r ather upon t he t heory of getting h im near his r elat ives 
so that they may visit him frequently. 

Under the facts disclosed in th is case, that might be a 
very good r eason for r efusing the application for t he visit 
of friends and relat ives might be the very thing that would 
aggravate his troubles and prevent his r ecovery. The 
board and physicians in charge would be in t he best posi
tion to determine that fact . But the fact that he is under 
a cr iminal charge would justify, if not require, t he board to 
make no changes without notice to the dist rict attorney 
and without an order of the court modifying t he orig inal 
rommitment and authorizing the change, for he is now 
held by you under t he order and decree of the court r e
quiring his confinement in that particular instit ut ion and 
that order was based upon the information t hen in pos
session of the trial cour t (sec. 357.13 (4) ) . 
TLM 

Loans from Trust Funds-Land comm1ss1oner s are not 
a uthorized to Joan state t rust fund moneys to school dis
trict for purpose of r epairing schoolhouse. 

A. D. CAMPBELL, Chief Clerk, 
Land Commission. 

September 9, 1927. 

In re application of school district No. 5, town of St. Croix 
Falls, county of Polk. 

The above application was submitted to this department 
for an opinion . According to t he terms of the resolution 
upon which the application is based, t he purpose of t his 
loan is for " remodeling the schoolhouse." 

You have submitted supplementar y fact s g iven you by 
t he clerk of the school district, which indicate the use to be 
made of this money, and what was contemplated by "r e
modeling," it would seem, was in fact r epair work. 

In accordance wit h an opinion r ender ed to your depart
ment on August 27, XVI Op. Atty. Gen., and in accord
ance with the interpretation g iven to ch. 25, which pre-
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scribes the loans that may be aut horized by the commis
sioner s of public lands, in IX Op. Atty. Gen. 575, t his 
application cannot r eceive the appr oval of this depar tment 
and is, therefore, r etur ned. 
FWK 

Banks and Banking-Indigent, Insane, etc.-Right of 
volunteer patient committ ed to hospit al for insane, and not 
legally discharged, to make check on his deposit in bank for 
benefi t of his wife is quest ion of fact. 

September 10, 1927. 
B OARD OF CONTROL. 

You state that one William Gr eget was committed to t he 
northern hospital for the insane as a voluntar y patient on 
-his own application and is still so confined and a quest ion 
seems to have arisen as to whether or not he can legally 
g ive a check on his account in a stat e bank so as to author
ize the bank to pay out funds when deposited in his name. 

It is assumed t hat t his patient was committed as a volun
tary patient under the provisions of sec. 51.10, Stats., and it 
is quest ioned if under the last part of t hat section which 
r eads : 

"* * * Otherwise all voluntary pat ient s shall have 
the same standing and be subject to the same laws, rules 
and regulations as regularly committed persons" 

except those specifically ment ioned. 
The meaning and pur pose of that language may be 

somewhat doubtful. It would look as though it might have 
simply related to his st anding and treatment in the in
stitution, but under t he provisions of that statute the cer
t ificate of the t wo physicians must have cer tified and found 
t hat he was in fact insane in order to secure his admission 
even as a voluntary patient . And that condit ion would be 
presumed to cont inue although it would be a disputable 
fact and, if it can be shown that the man was act ually sane 
when he made a check and was not act ing under any dur ess, 
the bank would be protected in making the payments 
but it would have the presumption of law against it. So it 
would not be a very safe t hing for t he bank to do unless 

39 
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the wife is financially responsible and would guar antee to 
protect the bank against loss or would furnish a bond for 
that purpose. 
TLM 

Criminal Law-Prisons-When sentence of imprison
ment in state prison for definite period of t ime ( one year) 
is awarded against convict for offense punishable "by im
prisonment in state prison not more t han one year," such 
sentence is not void, but convict shall be deemed to be 
sentenced, nevertheless, as defined and required by terms 
of sec. 359.05, Stats. 

Minimum of such sentence is one day and maxim um 
thereof is one year. 

September 12, 1927. 
BOARD OF CONTROL. 

In your communication of September 2 you enclose 
transcript of conviction and sentence imposed by t he cir
cuit court of Dunn county on Mar ch 14 last for t he crime 
of obtaining property to the value of $85 by false pr etenses 
contrary to the provisions of sec. 343.25, Stats. 

You direct our attention to the sentence imposed by the 
court, which reads as follows : · 

"The judgment and sentence of t he court is that you, 
John J. Desotelle, be punished by confinement at hard labor 
in the state prison at Waupun, Wisconsin, for the term of 
one year, from 12 o'clock noon, and t hat for one and the 
first day of said term you be kept in solitar y imprison
ment." 

You request to be advised as to the minimum and maxi
mum term of the sentence imposed. 

I call your attention first to the provisions of secs. 359.05 
and 359.07, Stats., known as the indeterminate sentence 
statutes. Under the provisions of such statutes if a term 
of imprisonment in the state prison is awarded against a 
prisoner it should have been in the instant case for a gen
eral or indeterminate term, not less than the minimum nor 
more than the maximum term of imprisonment pr escribed 
by Jaw for the offense of which t he prisoner was convicted. 
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The court, however, erroneously awarded a sentence of im
prisonment in the state prison for a definite per iod of time, 
such per iod of time being t he maximum prescribed by law 
for the offense committed . 

Sec. 359.05 makes the following provision with respect 
to an erroneous sentence awarded under the indeterminate 
sentence lavvs, viz : 

"* * * If, through mistake or otherwise, any person 
shall be sentenced for a definite period of t ime for any 
offense for which he may be sentenced under the provisions 
of this section, such sentence shall not be void, but the 
per son shall be deemed to be sentenced nevertheless as de
fined and r equired by the terms of t his section * * * ." 

Under the foregoing quoted portion of said sec. 359.05 
you a re ther efor e to deem the sentence awar ded by t he 
court t o be such as is prescribed therein. 

Since the pr isoner was convicted under the provisions 
of sec. 343.25, Stats., and the penalty therein prescribed 
(when the punishment awarded is imprisonment in the 
state prison) is "not more than one year" without pre
scribing a defi nite minimum period of imprisonment, it is 
my opinion that the minimum of t he sentence imposed by 
the court, in the li ght of the above quoted portion of sec. 
359.05, is for one day and the maximum of such sentence 
is one year. 
HAM 

Agriculture-Bonds-Drainage District Bonds-Drain
age assessments for improvement in drainage district be
long to bondholder s where bonds ar e issued ther eon ; stat
ute of limitations does not commence to run as against 
right of bondholder to sue m unicipality until assessments 
ar e collected and payment demanded therefor . 

Refunding bonds issued therefor are issued for amount 
sufficient to cover amount of principal and in ter est due. 

September 12, 1927. 
E. R. J ONES, State Drainage Enginee1·, 

Universit11 of Wisconsin. 
You state that ch. 531, laws of 1927, by amending sec. 

89.47, subsec. (8). Stats. 1925, excepts refunding bonds 
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approved by the court from the necessity of approval by 
the commissioner of agriculture. 

You then say the Little Yellow Drainage District has 
past due bonds outstanding that are in default for principal 
and interest from one to six years and the bondholder s are 
pressing the district to issue refunding bonds to be given 
in exchange for the past due bonds. 

You also say that assuming the court or ders the issuing 
of five to ten year refunding bonds under this section you 
have the following questions: 

(1) Would the bonds be valid? 
Answer : Refunding bonds seem to be expressly author

ized by subsecs. (5) and (6) sec. 89.47, for the amount due 
plus interest, so if issued according to law r think they 
would be val id. 

(2) May the refunding bonds be issued in amounts 
large enough to cover both principal and interest of the 
defaulted bonds? 

Answer : That is expressly a uthorized in t he subsec
t ions referred to in pr evious answer . 

(3) May refunding bonds be issued to refund bonds 
and coupons that have been in default more t han six years? 
If so, what is the t ime limit of default beyond which they 
would not be refundable? 

Answer : I think they can, for under this law t he bonds 
are issued on the special assessment levied on t he proper ty 
and that money belongs to the bondholders when it is paid 
or collected and it does not belong to the municipality, so 
t he bondholders can not require the officers to pay it over 
unt il they collected it. When the money is collected and 
payment is demanded and refused, action can be commenced 
to recover the amount so collected and that r ight contin ues 
as a legal right for six years after such payment. 
TLM 
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Corporations-University-Leases and contracts entered 
into by regents of university of Wisconsin under subsec. 
(6), sec. 36.06, Stats., must be approved by state engineer 
and governor of Wisconsin in order to make them effective. 

Subsec. (6) , sec. 36.06, which authorizes regents of uni
ver sity to lease university property to nonprofit sharing 
corporation for period of fifty years, nonprofit sharing cor
poration to construct memorial union, and to lease said 
building to regents of university, does not violate con
stitutional inhibition against incurring state debt. 

HONORABLE FRED R. ZIMMERMAN, 

Governor. 

September 12, 1927. 

With your letter of September 8 you enclose a lease cov
ering lots 1, 2, 3, 4 and 5 of block 2, city of Madison, ex
ecuted by the regents of the university of Wisconsin to the 
Wisconsin University Building Corporation, and a mortgage 
executed by the Wisconsin University Building Corporation 
to the annuity board of the state ret irement system, cover
ing said lots, together with the note accompanying s uch 
mortgage. You state that you have been r equested to ap
prove the leases and the mortgage. You present the fol
lowing questions : 

(1) Whether it is necessary t hat you approve the 
leases ; and, (2) whether the state may obligate itself as 
set forth in the leases. 

The leases to which you refer have been executed in ac
cordance with the provisions of subsec. (6), sec. 36.06, Stats. 
1925, as amended by chs. 525 and 542, Laws 1927. The 
statute, as amended, reads as follows: 

"For t he purpose of providing dormitories and commons 
and a field house for university purposes, and completing 
t he memorial union, and to enable the construction, financ
ing and ultimate acquisition thereof, the regents are author
ized and empowered to lease university lands to a non
profit sharing corporation or corporations for a term not 
exceeding fifty years, upon condition t hat such corporation 
shall construct on such leased land such building, improve
ments or equipment for dormitories, commons, * * * 
field house, or addition to the memorial union as the re- · 
gents shall designate or approve, and shall lease the same 
to t he regents upon satisfactory terms as to t he curr ent 
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rental, maintenance and ultimate purchase by the r egents. 
For the purpose of equipping th~ memorial union, the re
gents are authorized and empowered to lease the lands and 
t he memorial union buildings now under construction to a 
nonprofit sharing corporation or corporations for a term 
not exceeding fifty years upon condition that such corpor
ation or corporations shall completely equip and furnish 
such memorial union building and lease the same so 
equipped and furnished to the regents upon such terms as to 
the current rental, maintenance, and ultimate purchase by 
the regents, as may be in the best interests of the university 
in the judgment of the regents. Revenues derived from the 
operation by the regents of such dormitories, commons, 
memorial union, or field house shall be applied to the pay
ment of such rentals, any surplus which from t ime to time 
may accrue to be applied toward the purchase price of the 
building , equipment, or improvements, or accumulated for 
subsequent application upon the purchase price. The r e
gents are authorized and empowered to enter into such 
leases or contracts with such corporation or corporations 
for the above purposes as they shall deem for the best 
interest of the university; provided, that nothing herein 
contained shall authorize the regents to incur any state 
debt for the construction of such buildings, equipment, or 
improvements. The plans for buildings and all contracts 
and leases made pursuant to this subsection shall before 
they are finally adopted or become effective be submitted 
to the state engineer and the governor and have their writ
ten appr oval. Such buildings, equipment, and improve
ments so erected on univer sity lands and devoted to uni
versi ty purposes, and the leasehold interest in such lands 
sha ll be exempt from taxation." 

You will note that the statute authorizes t he regents to 
lease university lands to a nonprofit sharing corporation 
for a t erm not exceeding fifty years. The Wisconsin Uni
versity Building Corporation is a nonprofit sharing cor
poration, organized under the provisions of ch . 186, Stats. 
The regents have leased the proper ty to this corporation. 
Under the terms of the statute and the leases, the Wiscon
sin Uni versity Building Corporation agrees to construct 
a memorial union. The statute further provides that the 
Wisconsin Unh'ersity Building Corporation shall lease the 
property to t he r egents of the university of Wisconsin. 
The regents are given t he power, under the statute, to enter 
into leases with the Wisconsin University Building Corpor
ation, to carry out the p r ovisions of the statute "provided, 

,, 
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tha t nothing herein contained shall authorize the regents 
to incur any state debt for the construction of such build
ing, t he equipment or improvements." The contr acts and 
leases made pursuant to the statute, shall, befor e t hey be
come effective, be submitted to the state engineer and the 
governor, and have t heir written approval. It is this lat
ter provision of the statute which requires your approval 
of the instruments, in order to make them effective. 

Subsec. (6), sec. 36.06, Stats., first appeared as ch. 
405, Laws 1923. The statute as originally framed was 
designed to provide for dormitories, commons and field 
house. By chs. 525 and 542, Laws 1927, the stat ute was 
amended to include the memorial union. Prior to t he 
enactment of ch. 405, laws of 1923, the univer sity requested 
an opinion from this department on t he constitutionality 
of a plan to provide for dormitories, commons and field 
house. Under date of September 19, 1922, an opinion was 
given to the university outlining a constitutional plan for 
the construction of such dormitories, commons and field 
house, XI Op. Atty. Gen. 715. The leases which have been 
submitted to you were prepared by the wr iter in accor d
ance with this opinion. 

The opinion held that t he regents of the university of 
Wisconsin had the power to lease university lands to a 
private corporation, and that the legislature could constit u
tionally authorize the erection of privately owned dormi
tory buildings upon the land thus leased, for the use of 
university students. 

The opinion further held that the buildings constructed 
by the private corporation might be leased to t he un iversity 
at a fixed annual rental, payable throughout the term of 
the leases as a bona fide r ental, an operating expense pure 
and simple, and not a combination of r ental and payment 
upon principal , citing as authority T. M. E . R . & L. Co. v . 
Milwaukee, 173 Wis. 329 and cases cited on page 342. It 
was further suggested (p. 722) : 

«,:, * * Then the lease could properly provide t hat 
at the end of the term the state should have the option to 
acquire the building at a price to be determined by arbit r a
t ion or otherwise, but that if the option were not exercised, 
the lease would automat ically r enew itself for another fixed 
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period on the original terms, with a like option available 
to the state at the end of the renewal period, and so on in
definitely." 

It was pointed out that such a lease would not create a 
present indebtedness under the decisions of our supreme 
court in Town of B eaver Dam v. Frings, 17 Wis. 398; 
T. M . E. R. & L. Co. v . Milwaukee, 173 Wis. 329. 

The lease executed by the Wisconsin University Building 
Corporation to t he regents of t he university of Wisconsin, 
contains the following provision : 

"And it is hereby agreed, as a part of, and in consider
ation of this indent ure, t hat, whenever any bonds, notes 
or other obligations that may be issued by said par ty of 
the first part secured by a mor tgage or pledge of the above 
mentioned Memorial Union Building and Tripp Commons, 
or other improvements shall have been satisfied except for 
any such bonds, notes or other obligations that are owned 
by the party of the second part, said party of the second 
part may at its option take title to said Memorial Union 
Building and Tl'ipp Commons or impr ovements by sur
rendering said bonds, notes, or other obligations. 

"And it is further agreed that this lease shall be in force 
unti l such time as said par ty of the second part shall take 
title to said Memorial Union Building and Tripp Commons 
and improvements." 

The first quoted provision in the lease creates an option 
on the part of the r egents of the university of Wisconsin 
to acquire the buildings constructed by the Wisconsin Uni
versity Building Corporation. The second provision con
tinues the lease until such t ime as the r egents of t he uni
versity of Wisconsin shall exer cise their option to take over 
the buildings. These provisions are framed in strict com
pliance with the suggestions contained in the opinion above 
referred to, and do not cr eate a state indebtedness. Town 
of Beaier D am v. Frings, 17 Wis. 398 ; T. M. E. R. & L. Co. 
v . Milwaukee, 173 Wis. 329. 

It must be r emembered that the total value of t he memo
rial union bui lding will be in excess of a million dollars, and 
that the annual rental fixed in the lease amounts to 
$37,245.52. No argument is needed to show t hat the 
rental for such building is extremely moderate, and is, in 
fact, a bona fide rental, and not a combination of r ental and 
payment upon principal. 
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This department, therefore, is of the opinion that the 
regents have the power to enter into such leases submitted, 
and that in so doing, no state debt is created contrary to 
the constitutional inhibition. 

The opinion does not conflict with the opinion given by 
this department under date of June 27, 1927, XVI Op. Atty. 
Gen. 450, to the joint finance committee of t he legislature. 
The latter opinion passed upon a plan involving payment 
by the state of a rental which was not bona fide, but which 
was a combinaton of r ental and payment upon principal, a 
totally different situation from that presented here. 
SOA 

Insn1·ance-Fraternal Insurance-Word "medical" modi
fies both words "inspection" and "examination" as used in 
sec. 208.03, subsec. (18), par. (b), Stats. 

September 13, 1927. 
M. A. FREEDY, 

Cornmissioner of Insurance. 
You quote the provision of sec. 208.03, subsec. (18), par. 

(b), Stats., which says : 

"No benefit certificate as to any child shall take effect 
until after medical examination or inspection in accordance 
with the laws of the society," 

and you ask if the word "medical" modifies the word "in
spection" as well as the word "examination," so as to re
quire the inspection or examination to be made by a medi
cal practitioner. 

I see no r eason why the words used should not be given 
their ordinary meaning, which would give it t he same effect 
as if the word "medical" was repeated before each of the 
terms. That, I think, would be the idea in the minds of the 
legislators who were not expert insurance men. 
TLM 
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Cha1·itable and Penal Institutions- Wisconsin General 
Hospital-Person may be certified as patient to Wisconsin 
general hospital only by county judge of county in which 
he has legal settlement. 

Per son not having legal settlement in county of t his state 
cannot be admitted to Wisconsin general hospital as state 
patient at large. 

FREDERICK C. AEBISCHER, 

District Attorney, 
Chilton, Wisconsin. 

September 14, 1927. 

In your letter of August 23 you inquire whether t he 
county judge of your county has the power to certify t he 
admission to the Wisconsin general hospital of a person 
who does not have a legal settlement in your county. You 
also inquire whether such person may be admitted to t he 
Wisconsin general hospital as a state patient at large. 

Sec. 142.01, Stats. 1925, defines public patients in t he 
Wisconsin general hospital : 

"A r esident of Wisconsin who is afflicted with a deform
ity or ailment which can probably be remedied or advan
tageously treated, if he or the per son liable for his sup
port is financially unable to provide proper treatment ." 

Ch. 537, Laws 1927, amended sec. 142.01 to read as follows : 

A ~, * * person having a legal settlement in any 
county in this state who is afflicted with a deformity or ail
ment which can probably be r emedied or advantageously 
t reated, if he or the person liable for his support is 
financially unable to provide proper tr eatment. 

Sec. 142.02, Stats. 1925, provides t hat an application for 
treatment for such person may be filed with the county 
judge. Ch. 537, Laws 1927, amended sec. 142.02 by pro
viding that such application shall be fi led wit h t he county 
judge of the county wherein such person has a legal settle
ment . 

Under your statement of facts, the person to whom you 
r ef er does not have a legal settlement in your county. It 
is clear, therefore, that under the statute, as amended in 
1927, the county judge of your county has no jurisdiction 
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to certify such person as a patient to the Wisconsin general 
hospital. 

No statutory authority is cited by you defining "a state 
patient at large," nor is any provision cited authorizing 
certification of such a patient to the Wisconsin general 
hospital. A careful search of the statutes does not disclose 
a definition of "a state patient at large" nor any pr ovision 
authorizing certification to the Wisconsin general hospital, 
of such patient. 

Yif e therefore hold that the person to whom you r efer 
cannot be admitted to the Wisconsin general hospital as a 
state patient at large. 
SOA 

Education-Military S ervice-S0ldie1·s' Rehabilitation
If state funds were paid by state board of educat ion and by 
service recognition board as educational and cash bonuses 
by mistake, said funds can be recovered in action against 
persons to whom so wrongfully paid after demand made 
therefor if such per sons ar e financially responsible. 

RALPH M. IMMELL, 

Adjutant General. 

September 14, 1927. 

You ask to be advised if your department can force r e
imbursement from applicants who have been paid the Wis
consin educational and cash bonuses in err or by the former 
state board of education and by the for mer service r ecogni
tion board respectively. 

I thin'k if there was a clear error in making any pay
ment, that could be recovered from the person to whom 
it was wrongfu]]y paid if he is financially responsible. A 
formal demand would have to be made for such repayment 
before such an action could be commenced. Of course, if 
ther e was a compromise of a disputed question of liability, 
that might prevent a recovery, but a clear mistake of fact 
could be rectified by action against the person to whom it 
was wrongfully paid. 
TLM 
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Civil Ser1.iice-Words and Phrases-Competitive-Word 
"competitive" as used in sec. 16.12, Stats., includes all 
classes in civil service described in sec. 16.08, including 
labor class, who are required to apply for admission to any 
such examination provided for under secs. 16.01 to 16.30. 

September 15, 1927·. 
A . E. GAREY, Secret<Mry and Chief Examiner, 

Civil Service Commission. 
You state that subsec. (2), sec. 16.11, Stats., provides: 

"* * "' Competitive examinations shall be free and 
open to all applicants who are citizens of the United States 
and of this state and who have fulfilled the preliminary re
quirements stated in section 16.12," 

and you ask : Does the word "competitive" as used in this 
section include all the classes in the civil service described 
in sec. 16.08, including t he labor class? 

I think your question must be answered in the affirmative 
with the understanding, of course, that sec. 16.12 only 
applies to persons applying for admission to any examina
tion provided for under secs. 16.01 to 16.30, inclusive. 
TLM 

A.g riculture-Taxation-Drainage Districts-V nder sec. 
2, ch. 531, Laws 1927, drainage district bond and coupons 
may be received to cancel assessments levied thereon 
against particular t racts of land although bonds and cou
pons are outlawed, and holders of other bonds cannot pre
vent such use. 

September 16, 1927. 
E. R. JONES, State Drainage Engineer, 

Department of Agriculture, 
University of Wisconsin. 

You refer to sec. 2, ch. 531, laws of 1927, and you state 
a company owning a large block of bonds in a drainage 
district containing a large area of deedable tax delinquent 
lands desires to acquire tax deed to a specified 1000 acre 
tract by paying in cash the delinquent general taxes and 
penalties thereon to the satisfaction of the county board 
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of supervisors. Then as a land owner in the district it 
proposes to pay off the delinquent and future drainage as
sessments on the specified lands thus acquired by offering 
bonds and coupons in payment thereof, and you ask: 

1. Can other bond holders who do not choose to become 
land owners prevent this company fromi carrying out its 
proposed plan ? 

My answer is in the negative. That seems to be ex
pressly authorized by the provisions of sec. 2 of that chap
ter. 

2. Can bonds and coupons t hat have been in default so 
long that they are outlawed be used to pay drainage taxes 
in t he district against which they are issued? 

Sec. 2 of that act provides that the owner of land in a 
drainage district owning a bond, note or past due interest 
coupon of said district may offer the same to the town or 
county treasurer in payment of drainage taxes on specified 
land in said district and it then says that said town or 
county treasurer shall accept such bond, note or past due 
coupon at its face value plus accrued interest at t he time 
of presentation in payment of said taxes. 

The ordinary rule is that when a bond, note or coupon 
is outlawed under the statute of limitations it is no longer an 
indebtedness because outlawed, but that can be waived and 
can only be taken advantage of by special answer, so I 
t hink when these bonds and coupons ar e presented they 
represent the amount of the special assessments against t he 
land for the payment of such bonds and coupons. So if the 
special assessments are all paid on all of the property or 
tax deeds issued for those not paid, that would be in law 
a payment of the taxes, interest, etc., and would satisfy all 
bonds and interest coupons issued on the district . There is 
no limitation in that section of t he law stating when or how 
soon such bonds or interest coupons should be presented 
in order to have that effect. For that reason I think the 
bonds or coupons could be used to cancel the assessments 
on t he lots although more than six years had elapsed after 
the date of their payment, for the coupon simply evidences 
the amount of the assessment on t he lots, so when the bond 
and coupons are presented and canceled that ought to can
cel the assessment based t hereon or evidenced thereby. I 
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think that r ight would continue unt il the lien of the as
sessment was lost by sale of the property under the assess
ment lien. 
TLM 

Bridges and Fligh1vays-Permit granted by town board 
to erect electric light poles on highway must enumerate 
particular highways a long "'.hich poles are to be erected. 

HOWARD D. BLANDING, 

District Attorney, 
St. Croix Falls, Wisconsin. 

September 17, 1927. 

In your letter of September 10 you state that an electr ic 
company of your county, was, in 1916, granted permission 
by one of your town boards, in accordance with the pro
visions of sec. 86.16, Stats., "to set and maintain electric 
light posts through the township of - ---------, according 
to law." The company is now extending its lines on a 
number of different highways in the town. You inquire 
whether the permission granted br the town board in 1916 
authorizes the company to construct lines along any high
way, or whether t he company must obtain permission for 
each highway a long which its lines are to be constructed. 

Subsec. (1), sec. 86.16, Stats., provides: 

"Any person, firm or corpor ation may, with the written 
consent of the town board, but subject to the approval of 
t he state highway commission, construct and oper ate tele
graph, telephone or electric lines for the purpose of t rans
mitting messag~s, light or power along or within the limits 
of any highway." 

The statute does not expr essly provide t hat the permit 
shall specify the particular highways along which t he poles 
may be erected. However, the object of the legislature in 
enacting the statute was to delegate to town boards t he 
power to determine, subject to the approval of the highway 
commission, whether the er ection of poles would in any 
way interfer e with the free and proper use of the highway. 
Clearly, t he spirit of the statute cannot be carried out un
less the particular highways along which the poles are to 
be erected are enumerated. 
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Again, t her e are two interested parties in every case 
wher e application is made for permission to erect poles on 
highways, viz., the town board and the highway commis
s ion. Manifestly the highway commission is in no position 
to approve a permit, unless the part icular highways along 
which it is desired to erect poles are en umerated . 

For these r easons, we conclude that the perm it must 
specify the highways along which the poles are to be erect
ed. Under the facts as stated by you, the company must 
obtain a permit to erect the poles on the highways a long 
which t he present extensions are being made. 
SOA 

Public Of}icers-Se<>.reta1·y of Stcite-Public P1·inting
Newsvapers-Secretary of state has no power to withhold 
from any newspaper right to publication of session laws or 
payment therefor because publisher is under indictment 
on charge growing out of publication of laws of previous 
session of legislature or is libeling distr ict attorney because 
of fact that he is being so prosecuted. 

THEODORE DAMMANN, 
Secretary of State. 

September 17, 1927. 

You submit a letter from H. W. Krueger, district at
torney, Crandon, Wisconsin, in which he protests and urges 
upon you that Herman Kronschnabl, owner, editor and pub
lisher of the For est Republican, a weekly newspapet· pub
lished in the city of Crandon, should not be given the publi
cation of the session laws for the year 1927, for the reasons : 

1. That he is at present under indictment for obtain
ing money unde1· false pretenses from t he state in the pub
li cation of the session laws for 1925, falsely claiming that 
he published the session laws in two papers, whereas, in 
fact he published in only one; 

2. That because of said prosecution he has set out on a 
deliberate campaign of criminal libel against H. W. 
Krueger. . 

You are advised that under the provisions of sec. 35.70 
Stats ., which provides for the publication of session laws 
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in newspapers and the compensation to be paid ther efor, 
you have nothing to do with authorizing, directing or with
holding the publication of such Jaws in newspapers in the 
state. That law determines the qualifications of t he 
papers, the character of the publication and the amount 
to be paid and the conditions of such payment, and t her e is 
nothing in that law to a ut horize you to refuse publication 
or to refuse payment for the publication because the pub
lisher of the paper may be a cr iminal or accused of crime, 
or even in jail on a criminal sentence. I have no doubt 
if the district attorney can succeed in his prosecut ion t he 
court will attend to the proper punishment for the offense 
charged, but you cannot prejudge that or withhold t he pay
ment for this new publication based upon t he fact t hat 
he committed a crime by receiving double or unlawful com
pensation for a previous publication, for that would not 
prove the new publication illegal. Of cours~, if he has 
illegally received compensation in the past, t hat could be 
r ecovered, but you ar e not made a j udge as to his right to 
run a newspaper or to publish the session laws in such 
newspaper if the paper has been published so as to make it 
a qualified paper wit hin the pr ovisions of t hat section of 
the statutes. 
TLM 

Public Health--Basic Science Law-Public Officers
Board of medical examiners has no authority to receive by 
gift money from state medical society for purpose author 
ized by law. 

DR. ROBERT E. FLYNN, Secretary, 
Board of Medical Examiners, 

La Crosse, Wisconsin. 

September 17, 1927. 

In your letter of September 2 you wish to be advised 
whether the sta~e medical society could legally furnish you 
with the necessary money to proceed with your "enforce
ment program," which program has been interrupted due 
to the failure of your appropriation of ten thousand dol
lars to receive the governor's approval. You also wish 
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to know whether ther e has been a pr ecedent for this sor t 
of procedure and you wish an expr ession from the at
torney gener al as to whether it is good policy for your 
board to seek such funds from your state medical society. 

The state boar d of medical examiner s has no power ex
cept as expr essly or by infer ence conferr ed upon it by 
statute. With respect to the powers that state boards and 
commissions have, our court in Monroe v . Railroad Coni
mission, 170 Wis. 180, 187, said: 

"The Railroad Commission being a t ribunal of pur ely 
stat utory cr eation, its power and j ur isdiction must be 
found within t he four corner s of the statutes creating it , :;: * * ,, 

The same principle is applicable to the state boar d of 
medical examiner s. 

Subsec. (6) , sec. 147.13, Stats., gives the board t he 
power to investigate complaints of violations of ch . 147, 
which deals with treating the sick. It gives t he board t he 
power to "notify pr osecut ing officers, institute pr osecut ion, 
* * * " Nowhere in this chapter has the board of 
medical examiners been given authority to receive money 
in the manner you have under consideration. Until you 
have r eceived legislative aut hority or permission t herefor, 
you ar e without a uthority to receive or solicit t he funds in 
question. 

With r espect to your question as to policy, you ar e in
formed t hat this depar tment passes only on questions of 
law and not on questions of policy. Whether it may be 
good policy or bad to seek the necessary authority from t he 
legislature so that you may receive or solicit funds from a 
sour ce other than an appr opriation by the legislature, is 
for your board to determine. 
FWK 

40 
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Railroads-Signs-Under sec. 192.26, Stats., signs need 
be placed only on such r oads as ar e intersect ed by t racks of 
r ailroad company. 

Wher e it is impract icable or impossible to place signs 
not more than fi ve hundred feet or less than three hundred 
f eet from nearest rail, highway commission has power t o 
determine wher e such signs shall be placed. 

September 17, 1927. 

HIGHWAY COMMISSION. 
In your letter of August 27 you request an opinion under 

the following facts : 

"There are many places wher e our sta te highway system 
par allels a rail road track at a distance var ying from fifty 
to three hundred feet . These highways have side r oads 
leading into t hem which cross the r ailr oad at grade. The 
practice in t he past has been to erect r ailroad crossing 
signs on the state highway. You will note in section 
192.26 that ra ilroad crossing signs are to be er ect ed from 
three hundred and fifty to five hundred f eet in advance 
of a grade crossing. The wr iter contends that a state 
highway does not cross the railroad and t hat it is the state 
highway t hat is being mar ked and signed. It is further 
contended that the railroad crossing signs should not ap
pear on the state highway for side roads which cross the 
railroad, even though t he distance between t he sign and the 
nearest r a il, when er ected on the side r oad, is less than 
three hundr ed feet." 

Subsec. (1 ) , sec. 192.26, Stats., pr ovides t ha t each s team 
or inter urban railroad company shall furnish t o each 
county in this state, in or through which it operates, "ad
vance warning signs to be placed as her einaf ter provided on 
every highway in each t own which crosses at grade t he 
t r acks of such company." 

Subsec. (3 ), sec. 192.26 pr ovides in part as follows : 

"Such signs shall be placed in conspicuous locat ions be
side such highways as near as pr acticable t o t he beat en 
tr ack t hereof, on each side of each such crossing, at a dis
tance of not less t han three nor more than fi ve hundred 
feet from the near est r a il ther eof, unless t he physical con
dit ions are s uch t hat this is impracticable, in which case 
the signs shall be placed as directed by t he highway com
mis~ion." 
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Under the facts stated by you, it is clear that the side 
roads ar e the "highways" r eferred to in subsec. (1) , sec. 
192.26, and not t he stat e trunk highways. No signs, t here
for e, need be placed on the state t runk highway. 

The fact t hat the signs when placed on a side road will 
be less than t hr ee hundr ed feet from t he nearest r ail is 
immaterial. Subsec. (3) , sec. 192.26 expressly pr ovides 
t hat in case it is impracticable to place the signs not more 
t han fi ve hundred nor Jess than three hundred feet from 
t he near est r ail the highway commission shall have the 
power to determine wher e such signs shall be placed. 
SOA 

Br idges ancl Highways-Signs-Pu blic Officers-County 
highway committee has power under sec. 86.19, Stats., to 
r emove signs from str eets in villages and cities which are 
marked as state and county trunk highways. 

September 17, 1927. 
H IGHWAY COMMISSION. 

In your letter of August 29 you inquire whether a county 
highway committee has the power under subsec. (1) , sec. 
86.19, Stats., to remove signs placed on streets in cities 
and villages which are marked as a portion of the state 
t runk highway system. 

Subsec. (1) , sec. 86.19, as amended by ch . 478, Laws 
1927, provides as follows : 

" No sign shall be placed within the limits of any public 
street or highway except s uch as are necessary for the 
guidance or warning of t ravel. It shall be the duty of the 
county highway committee in each county to cause the 
removal of a ll other signs from the state and county trunk 
highways, and the duty of t he town, village and city officers 
to cause t he removal of such other signs from all other r oads 
and str eets within their respective towns, villages and 
cities. Any sign on any public street or highway in viola
tion of thi s section after June 30, 1925, shall be removed 
therefrom by t he officers responsible for the maintenance 
of such street or highway, * * * and disposed of in 
such manner as they may deem advisable." 

It will be noted that the statute imposes on the highway 
committee t he duty of removing signs other than are neces-
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sary for the gu idance of the traveling public from the 
state and county trunk highways. The duty is imposed on 
town, vi llage and city officers to remove such signs "from 
all other r oads and streets within their r espective towns, 
villages and cit ies." The legislature in using t he expres
sion "other roads and streets" clearly manifested an in
tent t hat r oads and str eets in towns, villages and cities 
which ar e marked state and county trunk highways, should, 
for the purpose of t his statute, be considered state and 
county trunk highways. 

We therefore hold t hat the county highway committee 
may remove signs from streets in villages and cities which 
ar e marked as state and county trunk highways. 
SOA 

Agriculture-Sec. 59.94, Stats., pr otects owner of farm 
name. 

Whether name may be r egistered depends upon par t icular 
facts involved. 

ANDREW W. H OPKINS, 

College of A griculture, 
The Univer sity of Wisconsin. 

September 17, 1927. 

In your letter of August 15 you inquire whether under 
sec. 59.94, Stats., the intent of the legislature was to pr o
tect the owner of a farm name from the use of t he same 
word in extended for ce, or in combination with other words. 
You state that a number of questions have been presented 
to you involving sit uations of which the following are 
typical: 

Can "a register of deeds legally register the name Lake 
View Brown Swiss F arm, if t he name Lake View was al
ready r egister ed by another par ty? Or Cedar Knoll Da iry, 
or Dante's Cedar Knoll farm, if Cedar Knoll was already 
r egister ed ?" 

Subsec. (1) , sec. 59.94, Stats., provides t hat the owner 
of any farm or country estate may register t he name of 
such farm or estate in t he office of the r egister of deeds 
of t he county wherein t he farm or estate is sit uated. 
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Subsec. (2), sec. 59.94, provides: 

"Any register of deeds * ··· * who shall knowingly 
register a farm or estate under a name previously adopted 
and registered for some other farm or estate in such county, 
or any person who shall use, by way of advertisement or 
otherwise, the name of any farrn or estate r egister ed as 
pr ovided in this section, to designate or as the name of any 
farm or estate in such county other than the farm or 
estate for which such name was registered, unless such 
name was adopted for and used as the name of such other 
farm or estate prior to the passage and publication of t his 
act, shall be deemed guilty of a misdemeanor and upon 
conviction thereof shall be punished by a fine of not less 
t han five nor more than twenty-five dollars or by imprison
ment in t he county jail for not less than ten nor more than 
thirty days, or by both such fine and imprisonment." 

It is clearly apparent from the language used in t he 
above sections that the legislature intended to pr otect the 
owner of a name registered in accor dance with t he statutes. 
The statute was likewise designed to prohibit the r egistr a
tion of a farm name which is similar to a name ther eto
fore registered . Whether a particular name may be r eg
ister ed, depends largely upon the facts in each case. 

In a case where it is alleged t hat a trade-mar k has been 
infringed, similarity, not identity, is the test of infringe
ment. There is an infringement where the substantial and 
distinctive part of the t r ade-mark is copied or imitated, 
38 Cyc. 743, 744. It would seem that the rule in trade
mark cases applies in interpreting sec. 59.94, Stats. 

In view of the foregoing principle, the words "Lake 
View" and "Cedar Knoll" in connection with a far m name 
would probably be protected. In other situations, certain 
words which are not in any way distinctive, probably would 
not be protected. 

To repeat, the decision in each case must necessarily r est 
upon the particular facts involved. 
SOA 
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Public Lands-Sec. 24.39, Stats., grants land commis
sioners authority to sell from public lands such timber as 
commissioners shall find necessary to pre,·ent loss or dam
age. 

A. D. CAMPBELL, Chief Clerk, 
Land Commission. 

September 19, 1927. 

In your letter of September 16 you inquire whether the 
commissioners of public lands have authority to sell timber 
from the lands of the common school, normal school, uni
versity, agricultural school, and purchase land classes, 
when such commission believes that such a sale will yield 
a larger accretion to the school fund than if the timber 
were permitted to stand until the lands ar e sold. 

Your question is answered in t he affirmative as to all 
public lands, except state park lands and state forest lands. 
With r espect to the latter, the power of sale is in t he con
ser vation commission as authorized in sec. 26.22, Stats. 

Subsec. (1), sec. 24.39 reads as follows: 

"The commissioners of the public lands are empowered 
to grant leases of parts or parcels of any public lands ex
cept state park lands and state forest lands; to grant ease
ments, leases to enter upon any of said lands to flow the 
same or to prospect for and to dig and remove therefrom 
ore, minerals and other deposits, and to sell therefrom such 
timber as the commissioners shall find necessary to prevent 
future loss or damage. Such easements, leases, licenses 
and sales shall be made only for a full and fair consider
ation paid or to be paid to the state, the amount and terms 
whereof shall be fixed by said commission, and such ease
ments, leases, licenses and sales shall conform to t he re
quirements, so far as applicable, prescribed by ·chapter 26 
of the statutes for the exercise by t he conservat ion com
mission of similar powers affecting state park lands and 
state forest lands." 

Sec. 24.39 was interpreted by this department in XI Op. 
Atty. Gen. 90 as giYing the land commissioners power 
to sell dead and down timber on state lands. This opinion 
was rendered in 1922 and before sec. 24.39 was amended by 
ch. 159, laws of 1925. With respect to the question in
volved, it is submitted that the effect of the amendment as 
contained in ch. 159, laws of 1925, is to gi,·e t he land com-
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mission further powers by not limit ing the sale of t imber 
to merely timber thereon damaged by fire or wind, but 
"such timber as the commissioners shall find necessary to 
preYent future loss or damage." This manifestly was in
tended to include and does include timber of all kinds. 

It is well to call attention to the fact that sec. 24.39 
grants the aboYe authority to the land commission with 
r espect to all public lands with the exceptions indicated; 
this a uthor ity is not restricted to the commission in t he 
case of lands over which, by the terms prescribed in t he 
constitution, the land comm1ss10ners act as trustees. 
Whether statutory a uthority is necessary to give t he land 
commissioners authority to make the sale of timber on 
state lands or on certain state lands need not be decided in 
this opinion. 

In answer to your question as to what t he commission 
may take into consideration in determining loss to the t im
ber on public lands, in the language of the statute the land 
commissioners can take into consideration all factors that 
will mean a loss at some future t ime. A r easonable con
struction of that authority would seem to include a con
sideration of the hazards of trespass, $tor ms, storms made 
more hazar dous because of the removal of surrounding 
timber, fires, changes in rnlue of timber due to t he building 
or removal of means of transportation, etc. 
FWK 

Fish and Game-Raccoo11~Ch. 204, Laws 1927, held to 
make open season for raccoon same as for skunk, except 
during odd numbered years closed season is from October 
15 to end of calendar year . 

September 19, 1927. 
CONSERVATION COMMISSION. 

You ask to be advised what, if any, open season t here 
is for hunting raccoon under the provisions of sec. 29.18, 
subsec. (6), as amended by ch. 204, laws of 1927. 

Sec. 29.18 starts out with the general provision : 

"A close season is established for each variety of wild 
animals and birds named herein, extending dur ing all t he 
time in eac:h year except the open season period embraced 
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within the dates, both inclusive, specified for each rnriety 
and each locality, r espectively; and, except as expressly 
provided in t his chapter, no per son shaJJ hunt or trap any 
such wild animal or bird at any time other than t he open 
season ther efor , * * * ." 

Subsec. (6) before this amendment provided: 

"For skunk and raccoon there shall be an open season 
from November first to January thirty-first * * *" 
in the counties there specified and in all other counties from 
October fifteenth to January fifteenth. 

This amendment drops out the word " raccoon" in the 
first line and adds this special provision at the end of the 
paragraph but as a part of the same subsection: 

"* * * For raccoon t he same open seasons shall ap
ply but t her e shall be a closed season during the year be
ginning October 15, 1927, and every alternate year there
after." 

That evidently refers to the open season provided for in 
that subsection, so the open season for raccoon continues 
the same as for skunks as originally provided except in 
the year 1927 and ever y alternate year thereafter there 
shall be a closed season for t he balance of the year begin
ning October 15. So, applying that language to t he p1:o
visions of the par agraph, it would leave an open season for 
r accoon in the odd numbered year s r eferred to during the 
mont hs of January following. 

That may be r egarded by some as a strained construction 
but I think the language, "closed season during t he year 
beginning October 15" does not mean a whole year from 
October 15, but it is r eferring back to the pr ovisions al
r eady made for an open season for skunks commencing 
November 1 in some counties and October 15 in other 
counties and extending to J anuary in one g roup and to 
January 15 in t he other group, so I think to g ive it any 
meaning that language should be construed t he same as if 
it had said during the balance of the year beginning Octo
ber 15 or during the calendar year beginning October 15. 
I cannot escape the feeling that that was the intent of the 
law when read in connection with t he original act and the 
first gener al clause in t his amendment which says "for 
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raccoon the same open season shall apply," for if it was in
tended to make a closed season every other year, then the 
last clause in the amendment would have been a ll that was 
necessary to accomplish that result, but from the fact that 
they used t hat first clause making an open season for 
skunks each year indicates that the legislature did not in
tend to close it entirely during the alternate years. 
TLM 

Public Health-Barbe1·s-Sec. 158.07, subsec. (3), Stats., 
as amended by ch. 195, Laws 1927, regulating barbering, 
applies to and includes person employed as apprentice 
July l , 1927, when law went into effect. 

September 21, 1927. 
BOARD OF HEALTH. 

Attention Mr. L. W. Hutchcroft 
You ask if the provisions of subsec. (3), sec. 158.07, 

Stats., as amended by ch. 195, laws of 1927, regulating 
barbering, apply to apprentice barbers who were so em
ployed prior to July 1, 1927, when that law went into effect. 

You are advised they do, as the prohib ition is general. 
TLM 

Public Officers-County Boarcl-Taxatio'Ylr-Tax Sales-
Member of county board may purchase tax certificates 
of land sold for taxes when purchase is made in his private, 
individual capacity. 

JOHN A. LONSDORF, 

District Attorney, 
Appleton, Wisconsin. 

September 21, 1927. 

In your communication of August 26 you inquire whether 
a member of the county board of supervisors, who is also 
a member of a dra inage district board, has a legal right 
to take tax deeds under the real estate tax sale and under 
the drainage tax proceedings. What you mean, I presume, 
is whether a member of a county board of supervisors, and 
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who is also a member of a drainage district board, may be 
interested in the purchase of any property sold for taxes 
at any tax sale or in the purchase of a tax certificate or tax 
title held by the county. 

Sec. 74.50, Stats., provides in part as follows : 

"It shall not be lawful for any county treasurer, county 
clerk, any of their deputies or clerks or any other person 
for them or any of them to purchase, directly or indirectly, 
property sold for taxes at any tax sale, or to purchase any 
tax certificate or tax title held by the county or by any per
son or persons whomsoever, except for and on behalf of 
t he county as provided by law; ,:, ,:, * " 

While this section expressly prohibits the county treas
urer and county clerk and his deputies or clerks from mak
ing purchases as indicated, it will be noticed the prohibi
tion does not extend to other county officers. The pre
sumption therefore would be, thi s section standing alone, 
that other officers would be authorized to purchase land 
and tax certificates. Sec. 74.05, to which you have referred 
t his department, prohibits officers from buying 01·de1·s, for 
a less amount than that expressed on the face of such order, 
and is not applicable to the question under consideration. 
Likewise 74.38 r efers to a certain publication required by 
law with refer ence to the question and is not applicable. 

I want to call your attention, however, to sec. 348.28, 
which contains, among others, t he following provision : 

"Any officer, agent or clerk of the state or of any county 
* ,:, * who shall have reserYed or acquired any pecu
niary interest directly or indirectly, present or prospective, 
absolute or conditional, in any way or manner * * ,:, 
in any tax sale, tax title, bill of sale, deed, mortgage, certif
icate, account, order, warrant, or receipt made by, to or 
with him in his official capacity or employment * ,:, * 
shall be punished ~' ,:, ,:, " 

As indicated in Op. Atty. Gen. for 1912, 985, 986, the 
section just quoted "prohibits the county officer from be
coming personally interested in any sale made to him in his 
official capacity." 

In my opinion, the answer to your inquiry, therefore, 
must be that a member of the county board is not prohibited 
from purchasing tax certificates or land sold for taxes in 
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his own county if he makes a purchase in his individual 
capacity and not in an official capacity. See Gilbert v . 
Dutruit ancl others, 91 Wis. 661 and Colenwn v. Hart and 
others, 37 Wis. 180. 

The fact that the county board member in this instance 
is also a member of a drainage district board and the fact 
that the tax involved includes a drainage tax does not af
fect the situation. 
FWK 

Insurance-Inte1·insurance-There is no stat utory 
authority for admission of interinsurance organization of 
other states to transact business of insur ance in this stat e. 

September 22, 1927. 
M .A. FREEDY, 

Commissioner of Insurance. 
You submit the following question for an opinion of this 

department, viz. : 

"Is there authority in the Wisconsin insur ance statutes 
for t he admission of 'interinsurance' organizations of other 
states to transact the business of insurance in this state?" 

Authority for "interinsurance" in Wisconsin is found in 
sec. 201.39, Stats. That section, among other things, pro
vides : 

"Individuals, partnerships, and corporations of this 
state, hereby designated subscribers, are authorized to ex
change r eciprocal and interinsurance contracts with each 
other, or with the individuals, partnerships and corporations 
of other states and countries, providing indemnity among 
themselves from any loss which may be insured against 
under other provisions of the laws excepting life insur
ance." 

It will be noted that the a uthority t o engage in such 
business in Wisconsin is specifically limited to "individuals, 
partnerships and corporations of this state," and is not 
extended to individuals, partnerships and corporations of 
another state or country. 

At first blush it might appear that sec. 201.38, subsec. 
(1), par. (d), is authority for the claim that your question 
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should be answered in the affirmative. However, upon giv
ing closer attention to the provisions of such section, the 
very contrary conclusion must be arrived at. 

While sec. 201.38 is entitled "Foreign companies; con
ditions of adrnission," and part thereof prescribes require
ments which must be complied with by the companies there
in mentioned before they are entitled to transact any in
surance business in this state, yet "interinsurance" organi-

. zations are not mentioned, save and except to provide in 
par. (d), subsec. (1) thereof: 

"Individual firms and corporations who make contracts 
of insurance among themselves on their own property or 
risks on the recipl'Ocal or interinsurance plan, shall not be 
required to act through a resident agent or use the stand
ard fire policy, but any contract or policy insuring against 
loss by fire shall contain in substance the provisions of t he 
standard fire policy." 

That provision falls far short of an authorization that 
such organizations may be admitted to transact insurance 
in this state upon compliance with t he requirements pre
scribed for stock and mutual companies or Lloyds associ
ation mentioned in pars. (a), (b) and (c) subsec. (1), sec. 
201.38. 

To say by statutory enactment that "risks on the re
ciprocal or interinsurance plan" shall not be required to be 
made through a resident agent, but that any such contract 
of fire insurance shall contain in substance the provisions 
of the standard fii'e policy, is no warrant or authority for 
claiming that such provisions constitute statutory author
ity for licensing those foreign corporations engaged in t hat 
business to transact the same in this state. 

The statutory provisions of this state dealing in any way 
with reciprocal or interinsurance are few in number and I 
believe that my search of a correct solution of your inquiry 
has brought them all to the surface for consideration, and 
diligent inquiry has failed to disclose any provision that 
might be construed as authority for answering your ques
tion in the affirmative, and it is, therefore, answered in the 
negative. 
HAM 
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Public Health--Basic Science Law-Public Officers
District Attorney-Where complaint is properly made, 
based upon sufficient facts, it is duty of district attorney to 
proceed without assistance of state board of medical ex
aminers if such board does not or cannot assist_.in prosecu
t ion of violation of basic science law. 

A. C. BARRETT, 

District Attorney, 
Spooner, Wisconsin. 

September 23, 1927. 

In your letter of September 16 you ask for advice and 
counsel relative to the manner of procedure in t he case of 
what you believe is a violation of the laws that deal with 
the practice of medicine. You say complaint has been 
made to you that there is an apparent violation in that a 
certain individual is holding himself out as qualified when 
in fact he is not. You do not say, but I presume the com
plaint alleges, that there is a violation of some section in 
ch. 147, Stats., constituting the laws on "treating the sick." 
You say you have, through the state board of health, noti
fied the state board of medical examiners and you deem the 
proper procedure to be that the respective state organiza
t ions "handle cases of this sort." 

Subsec. (6), sec. 147.13 reads as follows: 

"The board [board of medical examiners] shall investi
gate complaints of violation of this chapter , notify prose
cuting officers, institute prosecutions, and if it so direct, 
and the court and district attorney consent, its counsel shall 
assist the district attorney." 

While the above prescribes one of the duties of the state 
board of medical examiners and while it may be advan
tageous to t he local law enforcing officer to have such as
sistance, nevertheless, such a policy on the part of the state 
board cannot relieve the district attorney of a duty which 
is definitely prescribed by statute. Should the complaint 
that has been made to you, in your judgment, be a good 
complaint based on what you believe to be sufficient facts 
to support the necessary proceedings, you will of course do 
your duty as the district attorney. This presumes, of 
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course, that the complaint in your judgment is of such a 
nature as to warrant action. 
FWK 

Public <Sffice1·s-Gorernor- Sheriff-Governor has no 
power to suspend sheriff pending hearing of charges for his 
r emoval fi led with governor. 

HONORABLE F RED R. ZIMMERMAN, 

Governor. 

September 23, 1927. 

You have r equested an opinion on the following quest ion: 

" (1) When an a pplication for the removal of a sheriff 
is fil ed, has the governor power to suspend such officer 
pending the hearing of t he charges?" 

In sec. 4, art. VI, Wis. Const., we find t he following: 

« ,:, ··· * The governor may r emove any officer in this 
section ment ioned, giving to s uch a copy of t he charges 
against him and an opportunity of being heard in his de
f ense * * *." 

The officers ment ioned in the section are : sheriffs, coro
ners, registers of deeds, district attorneys, and all other 
county officers, except judicial officers. 

Sec. 17.09, Stats., provides : 

"Elective county officer s may be r emoved from office as 
follows : 

"* * ... 
" ( 5) OTHER ELECTIVE COUNTY OFFICES. 'l.'he sheriff, 

coroner , r egister of deeds or district a ttorney, by the gov
ernor, for cause." 

Sec. 17.16 gives t he procedure to be followed by t he gov
ernor in cases of r emoval of count y officer s for cause. It 
is first r equired that the charges must be preferred by a 
taxpayer and r esident of the county; that they must be 
served in t he manner therein provided, at least ten days 
prior to the hearing; that t he officer may have ten days 
from the time such charges ar e ser ved to make answer 
ther eto. In t he case of S tate ex rel. Rodd v . V erage, 177 
Wis. 295, it was held that sec. 4, art. VI, Const., providing 
that t he governor may remove any sheriff, giving him a 
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copy of the charges and an opportunity to be heard in his 
def ense, does not confer an arbitrar y power of removal on 
t he governor and such officer may only be removed for legal 
cause. The stat utory procedure for r emoval is exclusive. 
See Bannon v . Arnold, 151 Wis. 38. 

There is no expr ess provision in the statute wh ich con
fer s on the governor t he power to suspend a sheriff from 
office, pending t he hearing of char ges filed against him. 

Sec. 17.08 pr ovides for the suspension by the governor 
from office of any appoirrtive state officer who collects, r e
ceives or handles public moneys if it appears to him by 
r eason of action, proceedings, charges or credible infor 
mation that t he officer has in any particular wilfully neg
lected his duty in connection with such office. 

Sec. 17.11 provides t hat if a distr ict attorney is ar rested 
for any crime against the laws of this state, or if the gov
ernor is cr edibly informed t hat any district attorney is 
guilty of any such offense or any proceedings are pending 
befor e any court or officer involving any criminal char ge 
against him or t hat any district attor ney wilfully neglects 
or r efuses to per form his duties, t he governor shall suspend 
him from office until such charges shall be investigated and 
finally determined. 

Sec. 17.12, subsec. (3), provides for the suspension of 
city officers by t he mayor in certain cases. 

In Carey 1J. T he Board of Police of the City of Plainfield, 
53 N. J. L. 311, cited in 7 Words and Phrases 6080, it is 
held that a suspension for a specified term without pay is 
a r emoval from office pro tanto. 

Under the above quoted constitutional and statutory pro
visions t he governor is authorized to remove a sheriff only 
when the procedural steps provided by statute are taken 
and a ll statutory requirements are complied with. A sus
pension from office is practically a temporary removal 
from office. I am of t he opinion t hat the answer to your 
question must be in t he negative. The sheriff is elected by 
t he people of the county. His duties ar e prescribed by law 
and t he manner of r emoval is provided for by t he constitu
t ion and statute. In the Rodd case the court said, p. 300, 
that only "a small por tion of his fu nctions depends upon 
t he commands of t he governor." The procedure pre-
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scribed for such removal is exclusive and no statutory pro
vision being found which authorizes a suspension pending 
the charges, it must necessarily follow that no power has 
been conferred on the governor to suspend a sheriff from 
office pending the hearing of charges against him. 

I am strengthened in my conclusion by the fact that 
there are statutory provisions which authorize t he sus
pension (by the governor) of other officers pending the 
hearing of charges against them. 

The lawmakers believed it necessary to grant the power 
of suspension in addition to the power of r emoval. 

Thus we have the legislative interpretation of the extent 
of the power of removal conferred on the governor by the 
constitution and statutes which is to t he effect that it does 
not include the power to suspend from office pending hear
ing of charges against an officer. This conclusion also 
finds confirmation in the fact that no such power has ever 
been exer cised by any of our governors, so far as the rec
ords disclose. 

As your second question was dependent upon an affirm
ative answer to the first, it r equires no answer. 
JEM 

Bridges and Highways-General rule of law that munici
pality acting within scope of its powers and with r eason
able care and skill in improving and grading its streets and 
highways is not liable to abutting owners for consequential 
damages is modified by provisions of sec. 80.47, Stats., to 
extent there provided. 

L. W. BRUEMMER, 

District Attorney, 
Kewaunee, Wisconsin. 

September 24, 1927. 

You ask if the rule governing the right to lateral support 
of adjoining property applies to a county in the construc
tion of a road as well as to individuals. In other words, 
must the county, in making its cut, r ecognize the right of 
lateral support to the adjoining real estate. 

It is difficult to advise you specifically on your question 
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because it does not state a particular situation. The gen
eral r ule is that a municipality is not liable in the perform
ance of governmental f unctions or for the failure t o per
for m them unless made so by statute. 

It is a general r ule of law that a municipality acting 
within the scope of its powers and with r easonable care and 
skill in improving and grading its str eets is not liable to 
abutting owners for consequential damages unless made 
so by statute. IV McQuillin on Municipal Corporat ions, 
sec. 1975, et seq., 13 R. C. L. par. 128, note Highways. 

Sec. 80.47, Stats., imposes a liability in the cases there 
mentioned and to that extent the common law rule is 
changed in this state. 
TLM 

Automobiles-Common Carriers- Operator of truck not 
subject to provisions of ch. 395, Laws 1927, is under no 
duty to receive shipments for t r ansportation indiscrimi
nately. 

J.B. H AYES, 
College of Agricultiire, 

University of Wisconsin. 

September 26, 1927. 

In your letter of September 12 you state : 

"A farmer in a county has made a practice of shipping 
his poultry with a t ruck dr iver who makes a business of 
trucking for others. This far mer claims that t he truck 
driver claims that he cannot haul this man's poult ry. I s it 
true that the recent law would prohibit a t ruck driver from 
accepting such shipments, and would this same apply to 
r ailroads? The content ion in this case is, of course, that it 
works a har dship on a farmer since it would necessitate a 
t r ip on his part which would other wise be accomplished 
through the trucking firm." 

Ch. 395, Laws 1927, repealed sec. 194.01, Stats. 1925, and 
enacted sec. 194.01, Stats. Subsec. (6), sec. 194.01 pro
vides as follows : 

" 'Auto t ranspor tation company' means every person, 
firm, corporation or association, their lessees, trustees or 
r eceiver s, appointed by any court whatsoever, owning, 

41 
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controlling, operating or managing any motor vehicle for 
compensation upon any public highway between fixed ter
mini or over a regular route on the public highways of this 
state and affording a means of local street or highway 
transportation similar to that afforded by street or inter
urban railways by indiscriminately accepting and discharg
ing such persons as may off er themselves for transporta
tion, or such freight or property as may be offered for 
transportation along the course on which such vehicle is 
operated, except such motor vehicles as are operated ex
clusively as school busses or as busses operated exclusively 
between hotels and railroad stations for the accommodation 
of patrons of such hotels, or such motor vehicles as are used 
or operated exclusively in transporting or delivering dairy 
or other farm products or agricultural or horticultural 
products from the point of production to the primary 
market, or to motor vehicles employed exclusively in 
transporting or delivering property or freight within any 
city or village in this state or between contiguous villages 
or cities." 

The statute thus provides that the operator of a motor 
vehicle for hire, who operates between fixed termini, or 
over a regu Jar route on the public highways, by indiscrim
inately accepting freight or property offe1·ed for transporta
tion, is a "transportation company" and subject to all the 
provisions of ch. 395, Laws 1927. It will be noted that the 
operator of a motor vehicle for hire is not a "transporta
tion company" within the meaning of the act, provided such 
motor vehicles are used or operated exclusively in trans
porting or delivering dairy or farm products from the point 
of production to the primary market. 

Undoubtedly the operator of the truck to whom you re
fer does not desire to become a "transportation company" 
within the meaning of ch. 395. If the present operation of 
the truck does not bring the operator within the act, he is 
not a common carrier, and is under no duty to r eceive 
products for shipment indiscriminately. The act, it will 
be noted, does not prohibit the operator of the truck from 
accepting shipments, but unless he is a "transportation 
company" within the meaning of the statute, he is not 
obliged to receive shipments indiscriminately. 

It will further be noted that the act does not apply to 
railroads. 
SOA 
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Bridges and Highways-Public Lands-Parks-Munici
palit ies within territorial limits set forth in sec. 27.01, sub
sec. (7), par. (a), Stats., cr eating Northern Forest Park, 
are entit led to allotments prescribed by sec. 20.49, subsec. 
(8), computed on mileage of roads traversing a11 lands 
therein which are not "state owned," only. 

September 27, 1927. 
CONSERVATION COMMISSION. 

In your communication of September 23 you desire to be 
advised if the towns within the official limits of the 
Northern Forest Park are entitled to the $25 per mile 
maintenance money under sec. 20.49, subsec. (8), Stats. 

Your letter states, and the map you left with me shows, 
that the Northern Forest Park includes with state lands a 
very considerable area of privately owned lands. Only the 
"state owned" lands are part of t he Nor thern Forest Park. 
You state that the area is large and on account of the fair 
proportion of privately owned lands within the so-called 
park area, over which run some of the roads that have to be 
maintained, the commission is not financially able to main
tain all of such roads. 

Recourse to our statutes discloses that "Northern Forest 
Park was created by sec. 27.01, subsec: (7), par. (a), Stats., 
which reads as follows; viz : 

"There is hereby set aside the Northern Forest P ark 
embracing all state-owned lands within the following limits : 
Commencing at the southeast corner of town forty-one 
north, range eight east; thence north nine miles to the 
northeast corner of section twenty-four , town forty-two 
north, range eight east ; thence west sixteen miles to the 
northwest corner of section twenty-one, town forty-two 
north, range six east; thence south nine miles to the south
west corner of section thirty-three, town for ty-one north, 
rnnge six east; t hence east sixteen miles to place of begin
ning." (Italics ours.) 

It is obvious from your letter and the map above r e
ferred to that vast and numerous tracts or areas within the 
territorial limits set out in the foregoing section of our 
statutes are not "state owned lands within" such limits, and 
as I understand your question it relates only to the privately 
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owned lands within the prescribed limits contained in said 
section. 

It is rather difficult to comprehend why the municipalities 
in which privately owned lands within t he territorial 
limits prescribed in said section are not entitled to the 
benefits of the provisions of sec. 20.49, subsec. (8), to the 
same extent as are the municipalities which are not in
cluded within such statutory limits. Nothing short of ex
press legislative enactment to that effect could exclude the 
municipalities within such statutory limits from the 
benefits of said last mentioned statute, which r eads in par-I; 
as follows: 

"On J anuary 1, 1926, and annually thereafter, to the 
towns, villages and cities of the state, for the improvement 
of public roads and streets within their respective limits 
which are open and used for travel, and which are not 
portions of the state or county trunk highway systems, and 
which are not direct connections through cities between 
state trunk highways, the following sums: Each town and 
village shall receive for each mile of such road or street, 
the sum of twenty-five dollars; ,:, * * " 

To illustrate: Suppose that in a township within the 
territorial limits prescribed in sec. 27.01, subsec. (7), par. 
(a), all of the lands are owned by individuals, except one 
forty-acre tract which is "state owned." Does the fact that 
there is a forty-acre "state owned" parcel of land in said 
township foreclose such municipality from the beneficent 
provisions of sec. 20.49, subsec. (8)? I do not believe that 
the law should receive a construction that leads to such a 
ridiculous conclusion as to deny to such a municipality the 
benefits of the section last mentioned. 

In computing, however, the benefits to which any 
particular municipality within the said statutory territorial 
limits is entitled under sec. 20.49, subsec. (8), there must 
of necessity be excluded the mileage of roads traversing 
"state owned lands within" such limits. This is made 
necessary because of the provisiqns of sec. 20.206, which 
r eads in part as follows : 

"There is appropriated from the general fund to the 
state conservation commission on October 1, 1925, and 
annually thereafter, fifty t housand dollars, as provided by 
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subsection (6) of section 20.49, for the construction and 
maintenance of r oads in the state park areas and of roads 
leading from the nearest state trunk highways to the park 
ar eas." 

This opinion must not be understood as being in any wise 
in conflict with t he opinion of this department rendered to 
the highway commission under date of October 5, 1925 
(XIV Op. Atty. Gen. 459). That opinion does not pretend 
to pass upon the question submitted by you. It merely de
cides t hat under t he provisions of sec. 27.01, subsec. (lm), 
par. (a), "the constr uction * * * of roads in state 
pa1·ks r ests with the state conservation commission. Towns 
villages and cit ies have no power and are not charged with 
the duty of constructing and maintaining roads in state 
parks. Such roads, t herefore, are not entitled to any allot
ment under the pr ovisions of sec. 20.49, subsec. (8), Stats." 
And it must be understood that this department still ad
heres to that r uling; however, it is not authority for with
holding allotments under sec. 20.49, subsec. (8), from 
municipalities in which there are roads traversing privately 
owned lands, simply because such municipalities happen to 
be within the territor ial limits set out in sec. 27.01, subsec. 
(7) (a) . 

Your inquiry has to do, as I understand it, solely with 
the right of municipalities to allotments under sec. 20.49, 
subsec. (8) , for improvement of roads not in state parrks 
but rather roads through lands owned by individuals and 
which ar e within limits prescribed by sec. 27.01, subsec. (7 ) 
(a) . This latter section does not pretend to set aside as the 
Northern Forest Park all of the lands within the limits in 
such section set out, but only those lands within such limits 
and which are "state owned." 

In conclusion you are advised that if a road traverses 
lands within a state park (and necessarily "state owned" ) 
no allotment under sec. 20.49, subsec. (8) is allowable for 
improvement of the same; but municipalities are entitled 
to such allotments although they are partially or wholly 
within the territor ial limits set out in sec. 27.01, subsec. 
(7) (a) , based on mileage of such roads over privately 
owned lands only. 
JWR 
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Bridges and Highw(JJIJS-Under agreement made pur
suant to statute by supervisors of adjoining towns divid
ing town-line highway and assigning cer tain parts thereof 
to be maintained by each town, in which there is no pro
vision for joint maintenance of bridge in one of parts so as
signed, duty of reconstructing such bridge devolves upon 
town to which part of highway in which such bridge is 
located was so assigned. 

Money collected under levy by county from town having 
no duty to maintain such bridge must be returned. 

FRANCIS J. GOLDEN, 
District Attorney, 

Merrill, Wisconsin. 

September 27, 1927. 

The material facts in your letter of September 14 are as 
follows: 

Pursuant to sec. 80.11, Wisconsin Stats., the supervisor s 
of the town of Corning and the supervisors of the ·town of 
Scott met on October 27, 1885, for the pur pose of determin
ing the proportion of a road, running on the town line be
tween the town of Corning arid the town of Scott, which 
should be maintained and repaired by each town in the 
future. A written agreement was made and signed by t he 
supervisors of each town. On each portion of the road 
which the towns were to build, maintain and repair was 
a bridge, but no mention was made of such bridge. Dur
ing the summer of 1925 the bridge which was on that por
tion of the road which was to be maintained by the town 
of Corning had to be replaced and the chairman of the 
town of Corning submitted a petition to the chairman of 
the town of Scott, which petit ion was later pr esented to 
the county board requesting county aid in the construction 
of such bridge. 

At the meeting of the county board in the fall of 1925 
the county board appropriated $900 as its share of the con
struction of the bridge and caused the county clerk to in
sert $900 in the tax roll for the town of Scott as its share 
of the cost of construction of said bridge. Thereafter this 
amount was collected from the taxpayers of the town of 
Scott and paid to Lincoln county. 
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At the May 1926 meeting of the county board notice was 
served on that body by two taxpayers of the town of Scott 
that the tax of $900 levied, assessed and collected from the 
taxpayers of the town of Scott was illegal because the 
supervisors of the town of Scott meeting as a body did not 
authorize the assessment of such tax for the purpose of 
building or repairing a bridge. 

You inquire whether it is the duty of Lincoln county 
to turn back the $900 to the town of Scott. 

In the case of Pella v . Larabee, 164 Wis. 403, it appeared 
that pursuant to sec. 1273, Wis. Stats., an order was made 
by the supervisors of adjoining towns dividing a town
line highway and assigning certain parts thereof to be 
maintained by each town. No mention was made in this 
order of a small bridge which was located in one of the 
parts of the highway so assigned nor was any provision 
made for its joint maintenance. It was held that the town 
to which such portion of the highway in which the bridge 
was located was assigned and which had maintained it for 
many years was bound to replace the bridge after it had 
been destroyed by an unusual flood. 

This department has held that under the facts presented 
here, the duty of b~ilding and repairing a bridge is im
posed upon the town whose duty it is to maintain that por
tion of the highway in which the bridge is located. XIII 
Op. Atty. Gen. 162. See also III Op. Atty. Gen. 101. 

In XV Op. Atty. Gen. 182, your predecessor in office was 
advised that the cost of rebuilding the bridge in question 
must be borne by the town of Corning. He was also ad
vised that sec. 87.01, Wis. Stats., does not authorize the 
county board to assess any portion of the cost of construct
ing a bridge to a town. 

The duty of maintaining the bridge in question being 
imposed upon the town of Corning, and the county having 
no authority to assess any portion of the cost of construct
ing such bridge on the town of Scott, it follows that the 
$900 levied, assessed and collected from the taxpayers of 
the town of Scott must be returned by Lincoln county to 
the town of Scott. 
HHN 
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Cerporations-Public P1·inting-Notices_:...__Fees for pub
lishing notice of delinquent corporation under sec. 180.08, 
Stats., shall be at rate specified by sec. 331.25, Stats. 

September 27, 1927. 
R OBERT L. SIEBECKER, 

Assistant Secretcvry of State. 
In your letter of September 16 you inquire whether, in 

making payment to newspapers for publishing the notice 
to delinquent corporations under sec. 180.08, Wis. Stats., 
the rate specified by sec. 331.25 of the statutes as amended 
by ch. 269 of the laws of 1927, or, whether the rate to be 
paid shall be the rate specified by sec. 35.69 of the statutes. 

Subsec. (3), sec. 180.08, Wis. Stats., provides : 

"The cost of publishing the notice shall be paid out of 
the state treasury and shall be the same rate as legal 
notices." 

Sec. 331.25, Wis. Stats., as amended by ch. 269, laws of 
1927, provides, in part : 

"(1) The fees for publishing a legal notice shall not be 
more than one dollar per folio for the first insertion, 
* * * " 

Sec. 35.69, Wis. Stats., relates generally to fees for print
ing, and provides, in part, as follows : 

"The compensation to the official state paper for the 
original printing of laws and to said paper and all other 
newspapers printed in cities of the first class for reprinting 
any law or for printing all election and other notices, all 
accounts, fiscal statements, advertisements, proclamations 
or other matter required to be published at the expense of 
the state shall equal the amount * * * ." 

Ch. 269, laws of 1927, amending sec. 331.25 of the stat
utes struck from sec. 331.25, subsec. (1) the words "when 
not otherwise specially prescribed by law." Hence sec. 
331.25 as amended specifically prescribes the rates to be 
paid for the publication of legal notices. Sec. 331.25, as 
amended, is, therefore, a special provision r elating to a 
par ticular subject, i. e., it fixes the fees for publishing legal 
notices, while sec. 35.69 is a general statute relating to 
fees to be paid for publishing laws, election and other 
notices, accounts, advertisements and other matter. 
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It is a rule of statutory construction that special pro
v1s10ns relating to a particular subject will prevail over 
general provisions in the same or other statutes, so far as 
there is a conflict. State ex rel. Lutfring v. Goetze, 22 Wis. 
363, Kollock v . Dodge, 105 Wis. 187. Hence the fees pre
scribed by sec. 331.25, are the fees to be paid for publish
ing legal notices. 

Inasmuch as sec. 180.08 (3) provides that the fee for 
publishing the notice to delinquent corporations "shal1 be 
at the same rate as legal notices," and since sec. 331.25, as 
amended by ch. 269, laws of 1927, fixes the fees for pub
lishing "legal notices," it follows that the fees to be paid 
for such publication under sec. 180.08 shall be at the rate 
specified by sec. 331.25, Stats., as amended by ch. 269, 
laws of 1927. 
HHN 
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Appropriations and Expenditwres-Tuberculosis Sana
toriums- Sec. 20.17, subsec. (26), par. (a), Stats., as 
amended by ch. 94, Laws 1927, makes appropriation from 
general fund to board of control for state aid and mainte
nance of inmates in county institutions. It is last word by 
legislature and is, therefore, controlling, notwithstanding 
sec. 20.17, subsec. (9b), makes different appropriation for 
same purpose but was enacted previously, by previous ses
sion of legislatur e. 

H. W. WILLIAMS, Assistant Secretary, 
Boa1·d of Control. 

October 1, 1927. 

In your communication of September 26 you inquire 
whether the appropriation as provided for in par. (a), 
subsec. (26), sec. 20.17, enacted by ch. 94, laws of 1927, 
shall apply, or whether subsec. (9b) of sec. 20.17, en
acted by a previous legislature, shall apply. You indicate 
you are now auditing bills, which work must be completed 
by October 1 and, therefore, desire an immediate answer. 

As you indicated in your letter, ch. 94, laws of 1927, 
amended par. (a), subsec. (26), sec. 20.17 and subsec. (3), 
sec. 50.07, Stats., relating to county sanatoriums and mak
ing an appropriation. Sec. 20.17 deals with the appropria
tion from the general fund to the state board of control and 
subsec. (26) thereof deals with the appropriation to the 
state board of control for state aid and maintenance of in
mates in county institutions. As amended, par. (a), 
subsec. (26), sec. 20.17, reads as follows: 

"From time to time such sums as may be necessary to be 
cr edited and charged on taxes as provided in sections 46.10, 
50.07, 51.08, 51.12, 51.26, 51.27 and 51.28 of the statutes." 

Sec. 50.07 is included in paragraph (a) just cited. Sec
tion 50.07 deals with admission of patients into county 
t uberculosis hospitals or sanatoriums. Subsec. (3) of this 
section, as amended, reads as follows : 

"Each county maintaining in whole 01· in part such an 
instit ut ion shall be credited by the state, to be adjusted as 
provided in section 46.10, for each patient cared for therein 
at public charge, as follows : 



OPINIONS OF THE ATTORNEY GENERAL 651 

"(a) F or each such patient whose suppor t is chargeable 
against said county, seven dollars per week. 

"(b) For each such pat ient whose support is chargeable 
against some other county, the total cost of his maintenance 
as determined by the board of trustees of the institution 
and the state board of control; and the state shal1 charge 
over to such other county the difference between such total 
cost and seven dolla1·s per week provided through state aid." 

Previous to the 1927 amendment of subsec. (3) the 
amount of state aid granted depended upon the appropria
tion made therefor by the legislature. 

It was under the law as it r ead previous to amendment 
that made necessary consideration of sec. 20.17 (9b) . This 
section fixed the appropriation from the general fund to the 
state board of control for state aid and maintenance of in
mates in county tuberculosis sanatoriums annually at $250,-
000. In view of the recent legislation, which granted an 
unlimited appropriation for the same purpose, sec. 20.17 
(9b) is in effect repealed. The appropriation provided for 

in par. (a), subsec. (26), sec. 20.17 is the last ; ord of the 
legislature on this subject and must govern. 
FWK 

Courts -Prisons - Sentence of Lewis Cohen in state 
prison begins on 29th day of May, 1924 and continues until 
term is served. 

October 3, 1927. 
BOARD OF CONTROL. 

On the date of September 28 you have asked a question 
for an official opinion submitted to you by the warden of 
the state prison at Waupun concerning the computation of 
time of the sentence of one, Cohen. It appears that Cohen . 
was r eceived at the United States penitentiary, Leaven
wor th, Kansas, on June 21, 1924 from Milwaukee under 
sentence of four years and was also fined S850.62 for forg
ing and counterfeiting United States obligations; that he 
was r eleased at the expiration of his minimum term on 
August 29, 1927, having served an additional thirty days 
for nonpayment of the same. 
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Said Cohen was sentenced in the circuit court, Milwau
kee county on the 7 day of April, 1924, of the criminal 
offense of an accessory before the fact and sentence was 
passed upon him in the following language : 

"Thereupon adjudged, and it is the sentence of the court 
now here, that you, Lewis Cohen be punished by confine
ment, at hard labor, in the state prison of the state of Wis
consin, at Waupun, in the county of Dodge, for and during 
the full term and period of fourteen years. The :first day 
of said confinement to be solitary imprisonment. Term to 
commence at 12 o'clock M., this 29th day of May A. D. 1924, 
or in the event that you are taken to Leavenworth, to com
mence at the time of your release from Leavenworth, the 
two sentences to run concurrently and your term to expire 
at the end of fourteen (14) years from today." 

The question submitted is: How you are to compute the 
time of the sentence of this inmate in your institution? 
The language of the sentence is quite ambiguous, but I have 
come to the conclusion that the fourteen years begins to 
run at 12 o'clock noon on the 29th day of May, 1924, and 
r uns concurrently with the term served at Leavenworth. 
The following language in the sentence of the court "or in 
the event that you are taken to Leavenworth, to commence 
at the time of your release from Leavenworth" if taken lit 
erally is inconsistent with the other language of the sen
tence, but I believe it was intended to say by this language 
that, in the event that the inmate was taken to Leaven
worth, the first day of confinement was to be solitary im
pr isonment, and that that was to be imposed upon the in
mate at the time of his release from Leavenworth and for 
that purpose the term was to begin at the time of his re
lease from Leavenworth, but for all other purposes it be
gins on the day of the sentence and r uns concurrently with 
the sentence served at Leavenworth. 
JEM 
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L oans from Trust Funds- School Districts-Time for 
service of notice of special school meeting under sec. 40.08, 
subsec. (4), pa.r, (a) , Stats., must be computed by exclud
ing both day of service and day of meeting. 

A . D. CAMPBELL, Chief Clerk, 
L and Commission. 

October 3, 1927. 

The application of School District No. 1, town of Wescott, 
county of Shawano, cannot be appr oved for the r eason that 
the meeting authorizing this application for loan, was a 
special meeting and three-fourths of t he legal voters were 
not notified either personally or by written notice left at 
t heir place of residence at least six days before t he time of 
such special meeting. 

According to the application the day on which notices 
were posted and the latest day when notices were left at 
the residences was J uly 26. Sec. 40.08, subsec. ( 4), Stats. 
1925, relative to special meetings, reads in par t as follows: 

"* * * No tax or loan or debt shall be voted at a spe
cial meeting unless three-fourths of t he legal voters shall 
have been notified either personally or by a written notice 
left at their places of residence, stating the time, place and 
objects of the meeting, and specifying the amount pr oposed 
to be voted, at least six days before t he time appointed 
therefor, exclusive of the day on which the meeting is to be 
held. * * *" 

In t he computation of six days before t he day of meet 
ing, exclusive of the day on which the meeting is held, it has 
long been the interpretation in loans of t his kind that six 
days must have elapsed exclusive of the day of service and 
the day on which the meeting is held. If notices were 
served on July 26, the earliest day on which the special 
meeting could have been held, therefore, was August 2. 

This interpretation is incorporated in the general in
structions sent out and is in accordance with an opinion of 
this department in I Op. Atty. Gen. 371, and in accordance 
with Ward v. Walters, 63 Wis. 39. 
FWK 
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Insurance - Fraternal Benefit Societies - Catholic 
Knights of Wisconsin, being fraternal benefit society with
in definit ion of sec. 208.01, Stats., is required to make an
nual statement and report of valuation of its certificates in 
force at end of each year and to comply with other require
ments of sec. 208.04, subsec. (22), Stats., regardless of 
when or under what laws such society was formed. 

October 3, 1927. 
M. A . FREEDY, 

Commissioner of Insurance. 
You state that the Catholic Knights of Wisconsin now 

licensed as a fraternal benefit society and so licensed since 
1919, js seeking exemption from the fraternal insurance 
law. It made two attempts in the legislature just adjourned 
thr ough Bills No. 247, S., and No. 638, A., to have the legis
lature specifically exempt them, but both bills failed to pass. 
You state that after repeated requests for a report of valu
ation as required by sec. 208.04, subsec. (22), Stats., the 
society employed Mr. Edwin J. Gross to prepare a brief and 
advise whether or not the association is subject to the in
surance laws and required to make such report, and you 
submit his brief in which he claims it is not. 

You state that the society was organized in 1885 under 
ch. 86, Rev. Stats. 1878, that the president of the society in 
1887 succeeded in having ch. 534 passed which amended ch. 
204, laws of 1879, by adding the name of the Catholic 
Knights of Wisconsin to the societies named therein and 
exempted from the provisions of the general laws relating 
to life insurance; that ch. 204 was repealed by ch. 205, 
Stats. 1898; that April 23, 1903 (Op. Atty. Gen. for 1904, 
212), Attorney General Sturtevant gave an opinion that 
since t he society was organized under ch. 86 for benevolent 
purposes, it was authorized to transact business without 
complying with the general laws referring to fraternal in
surance; t hat on December 31, 1917, the society applied for 
a license under the provisions of sec. 208.03, subsec. (19) , 
Stats., and the company has been operating under that sec
tion since 1919. 

You also state that the first law for the organization of 
fraternal societies was ch. 418, laws of 1891 (sec. 1955a, 
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Stats. 1898) ; that the law specifically exempting certain 
classes of societies since the repeal of ch. 204, laws of 1879, 
was passed in 1911 and is sec. 208.01 ( 4) . You call atten
tion to XII Op. Atty. Gen. 587, which held that a cor pora
tion organized for the purpose of paying certain funeral and 
other similar benefits to the members contributing, is an 
insurance organization. 

You ask to be advised whether the Catholic Knights of 
Wisconsin are now amenable to the provisions of ch. 208, 
Stats., and I assume that question has special reference to 
whether or not such society is required to make a report of 
valuation of its certificates in force at the end of each year, 
as you say you have requested such a report and the society 
has r efused to comply. 

Sec. 208.04 (22) (a) provides that as a part of its annual 
statement every fraternal benefit society shall report a val
uat ion of its certificates in force as of the end of each year 
beginning with December 31, 1912 and the subsections of 
that section specify what such reports shall contain and 
disclose. 

Sec. 208.01 (1) defines fraternal benefit societies within 
the meaning of that chapter and it says : 

"Any corporation, society, order or voluntary association, 
without capital stock, organized and carried on solely for 
the mutual benefit of its members or their beneficiaries, and 
having a lodge system with r it ualist ic form of work and 
r epresentative form of government, and which makes pro
vision for the payment of death or disability benefits, or for 
both, is hereby declared to be a 'fraternal benefit society,' 
which shall be held to be synonymous with a 'mutual benefit 
society.' Domestic societies licensed to do business in this 
state as fraternal benefit societies on the first day of May, 
1911, shall be considered within this subsection." 

You will notice t hat definition makes no exception based 
on the t ime when the society or association was formed or 
under what law it was formed. It is the character of the 
association and the business done that determines whether 
or not it comes within the provisions of the law regardless 
of when it was incorporated or how it was incorporated, 
and if it comes within that definit ion, then under sec. 208.04 
(22) (a) it is required to make a report that complies with 
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the provisions of that law. (XVI Op. Atty. Gen. 259; XII 
Op. Atty: Gen. 587; XIII Op. Atty. Gen. 260.) 

Corporations, like individuals, are subject to the laws of 
the state, and new duties may be imposed upon them the 
same as it m,ay be upon individuals, so your only concern 
is what the present laws require and they may be compelled 
to comply. 
TLM 

Education- Vocational Education- Member of local 
board of vocational education cannot be employed as teacher 
in such schools. 

GEO. P. HAMBRECHT, Director, 
Boa1·d of Vocational Education. 

October 3, 1927. 

In your letter of September 26 you inquire whether one 
M. H., who is a member of a local board of vocational edu
cation, may be employed and receive a teacher's salary as 
an instructor in such evening vocational school. 

In IV Op. Atty. Gen. 671, in an opinion dated August 14, 
1915, under the facts presented here, this department ruled 
that a member of a local board of industrial education can
not be employed as a teacher in such schools. 

I quote from the opinion in IV Op. Atty. Gen. 671, pp. 
671-672. 

"I have heretofore held in an unofficial opinion rendered 
to Henry J. Bohn, city attorney at Reedsburg, under date 
of January 11, 1915, that a member of the board of educa
tion of a city is a city officer, and, being a city officer, it is 
plain, under the section above quoted [see sec. 976t, Stats. 
1915, now sec. 62.09 (7) (d)] , that he cannot enter into 
any contract to which the city is a party, and according to 
such section such a contract if entered into is absolutely 
null and void and the city incurs no liability whatever there
on." 

For the reason given above I am of the opinion that a 
member of a local board of vocational education ,cannot be 
employed as a teacher in such schools. 
HHN 
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Appropriations and Expenditures-Automobiles-Legis
tature-Interi1n Committee-Ch. 496, Laws 1927, regulat
ing automobile mileage allowance, is not applicable to legis
lative interim committee. 

October 4, 1927. 
SENATOR HARRY B. DAGGETT, 

Member of Legislative Committee on Water Powe1·s. 
You have made an oral request as to whether ch. 496, 

Laws 1927, applies to members of the legislative interim 
committee with respect to the charge that may be made per 
mile for travel in a privately owned automobile, when such 
travel is made in the interests of the state. 

Subsec. (6), sec. 20.73, Stats., is the provision which is 
applicable and it reads in part as follows: 

"(a) Whenever any chief officer mentioned in subsection 
(1) determines that the duties of any employe require the 
use of an automobile, he may authorize such employe to 
use hi s personal automobile in his work for the state and 
reimburse him for such use on either of the bases out lined 
in paragraphs (b) and (c) and subject to all of the condi
tions set forth in this subsection." 

Subsec. (1) referred to is subsec. (1), sec. 20.73, which 
enumerates approximately thirty-six state officers and de
partmental chiefs and it is to the state officers and depart
mental chiefs therein enumerated that reference is made 
in subsec. (6) (a). 

Legislative interim committees or members thereof are 
not enumerated in the section of the statute enumerating 
state officers and heads of departments to which ch. 496, 
Laws 1927, is made applicable. While it was the apparent 
policy of the legislature, by the enactment of ch. 496, to re
strict and regulate mileage allowance for travel in private 
automobiles in the interest of the state, this regulation was 
specifically made applicable to only the state officers and 
departments and departmental chiefs listed in sec. 20.73, 
subsec. (1). Such regulation and legislation as contained 
in ch. 496, is not applicable, therefore, to your committee, 
which is not included in subsec. (1), sec. 20.73. 
FWK 

42 
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Civil S e1·vice-Public Printing-Blue Book-Editorship 
of Wisconsin blue book is within competiti ve class of civil 
service. 

Printing board may not let editing on cont r act basis ir
respective of civil ser vice pr ovisions. 

October 4, 1927. 
GRANVILLE TRACE, Edit01· of Public Printing, 

Printing Board. 
In your letter of September 22 you inquire in substance 

whether the editing and the compiling of the Wisconsin 
blue book may be let on cont ract basis by the print ing board 
or whether the position of editor or compiler of said blue 
book is in the competitive class subject to civil service regu
lations. I t hink this states your question. 

Sec. 35.24, Stats., provides in part as follows: 

" It is t he duty of t he print ing board to compile and pre
pare biennially printer's copy for a book to be denominated 
'Wisconsin Blue Book,' which shall contain * * *." 

Sec. 35.04, subsec. (1) r eads as follows : 

"The print ing board shall appoint such assistants, proof 
r eader s, clerks and other employes as it shall find necessary 
to perform the dut ies imposed upon it , and, when not other
wise provided by law, shall prescr ibe their duties, designate 
their respective t it les and fix their salaries or compensation. 
The offices and positions created by this section are hereby 
pla,ced in the competitive class of the civil service." 

The first section quoted makes it the duty of t he printing 
board to compile and publish the Wisconsin blue book. The 
latter section gives t he printing board the power to appoint 
the necessary assistants to perform the dut ies prescr ibed by 
law and, as noted above, specifically provides t hat the offices 
and positions created by that section are within the com
petitive class of t he civil ser vice. 

Unless somewhere in the statutes provision can be found 
giving the printing board authority to let t he job of edit 
ing t he Wisconsin blue book on contract, irrespective of 
civil ser vice l'egulations, it would seem that subsec. (1) , 
sec. 35.04 is broad enough to place all pr inting board assist
ants and employes into the competit ive class of the civil 
service, unless specifica11y exempted. 
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Sec. 35.03 enumerates in eight subsections the powers 
and duties of the printing board. Subsec. (6) gives the 
board the power and requires the board "to prescribe rules 
not inconsistent with law for the conduct of its business." 
In view of the detailed statutory provisions for all the activ
ities in which the printing board and the state printer are 
engaged, this section can hardly be said to grant the print
ing board the authority to appoint an editor of the blue 
book on a contract basis. Sec. 20.11, which grants the ap
propriation for editing the blue book, grants no such author
ity. A careful study of the statutes fails to disclose such 
authority. In the absence of it, of course, subsec. (1) , sec. 
35.04, together with sec. 20.73, governs. These provisions 
provide for the appointment of subordinates, subject to the 
state civil service law. 

I do not understand that there is a question as to what 
the civil service provisions are with respect to appoint
ments in the competitive class. This answer is limited to 
the opinion that the position in question is within the com
petitive class of the civil service. No comment is hereby in
tended as to what may or may not have been the policy in 
the past nor as to the wisdom of the provision as now pro
vided for by law. 
FWK 

Counties-Public Health-Count11 Nurses-Subsec. (3), 
sec. 141.06, Stats., gives county board option to employ or 
refuse to employ county nurse. 

Where no nurse has been appointed, although appropria
tion for position of nurse has been made by county board, 
resolution providing for such appropriation may now be 
rescinded. 

October 5, 1927. 
BOARD OF HEALTH. 

The material facts presented in your letter of August 27 
are as follows : 

At the annual meeting of the county board of Bayfield 
county, held in the fall of 1926, a resolution was adopted 
appropriating $3500 for the position of county nurse. No 
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nurse was employed prior to the county election in the 
spring of 1927, at which time the board voted to dispense 
with the county nurse, and also adopted a resolution rescind
ing the resolution providing for the appropriation of $3500. 

You have been informed that the district attorney of 
Bayfield county has rendered an opinion, holding that the 
county board is legally bound to engage a county nurse, 
and that the appropriation of $3500 must be used for the 
purpose for which it was appropriated and for no other 
purpose. 

You inquire (1) whether the county must employ a 
county nurse, and (2) whether the county board had the 
power to rescind the resolution providing for the appro
priation of $3500. 

Your first question is answered in the negative. 
Subsec. (1), sec. 141.06, Stats. 1925, provides that "the 

county board shall employ one or more county nurses." In 
XII Op. Atty. Gen. 31, it was held that the provision of 
this section is mandatory and that a county board which 
failed to make provision for a county nurse is subject to 
mandamus to compel the making of such provision. 

Chapter 155, Laws 1927, amended sec. 141.06 of the stat
utes. Sec. 141.06, subsec. (3), provides 

"The county board shall fix the salary of the county 
nurse and make necessary appropriations to carry out the 
provisions of subsection (1) ; provided that the county 
board may at any time discontinue the services of the 
county nurse at the expiration of her contract." 

You do not state the exact date at which the 1927 meet
ing of the county board was held. Ch. 155, Laws 1927, was 
published May 25, 1927. If the resolution to dispense with 
the county nurse was adopted prior to the publication of 
ch. 155, the action of the county board was null and void, 
for the reason that subsec. (1), sec. 141.06 required the 
county to employ a nurse. However, since no nurse has 
been employed, the county board may now, under subsec. 
(3), sec. 141.06, adopt a resolution dispensing with the 
services of the county nurse. Of course, if the resolution · 
dispensing with the services of the county nurse was 
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adopted subsequent to the publication of ch. 155, Laws 1927, 
it was valid. 

(2) Your second question is answered in the affirmative. 
The county board had the power to provide money for t he 
position of county nur se. In view of the fact t hat no nurse 
was employed, it clearly has the power now, under subsec. 
(3 ) , sec. 141.06, to r escind the resolut ion making the ap
propriation. 
SOA 

Public Lands-Moneys collected for trespass and for t im
ber sold from school, normal school, university and agricul
tural school lands should be credited to principal of respec
tive fu nds to which lands belong. 

Interest collected on sales contracts on lands of above 
funds should be credited to income fund of respective 
funds. 

Moneys collected from leases on lands of above funds 
should be cr edited to income fund of various funds. 

Moneys collected for trespass, timber sold or leases on 
"purchase" lands should be credited to general fund. 

A. D. CAMPBELL, Chief Clerk, 
Land Commission. 

October 5, 1927. 

In your letter of September 7 you state as follows: 

"Calling your attention to the reports of J udge Hastings 
as r eferee in the Forestry case (pages 656-657, 162 Wis.) 
will you kindly advise me whether t his department should 
follow the same course in the distribution of funds now 
coming in as was directed in paragr aphs headed schedule 
JX to XX for the settlement among the various funds of 
moneys that then had been received? 

"l. Under the paragraphs above referred to, should the 
moneys collected for trespass and for t imber sold from the 
school, normal school, university and agricultural school 
lands be cr edited to the' p1·incipal of the respective funds to 
which the lands belong? 

"2. Should the interest coming on t he sales contract s on 
the lands of the various funds be credited to the income 
funds of the r espective funds? 

"3. Should moneys coming in from leases on the lands of 
the various funds be credited to the income funds of the 



662 OPINIONS OF THE ATTORNEY GENERAL 

various fu nds, or should such moneys be credited to the 
principal of such funds? 

"4. What disposition should be made of moneys coming 
for trespass, t imber sold, or leases on 'purchase' lands?" 

I will discuss the questions you raise in the same order in 
which you have asked them. Before doing so, I want to 
express appreciation for the very able and material assist
ance, through your own reading and research, which you 
gave this department. 

The questions you raise are really accounting questions 
and the accounting is between different funds, all different 
funds belonging to the same party, namely, the state. The 
accounting is not between different parties, each owning 
separate interests in the income which is to be partitioned, 
nor is it between parties who are mutually indebted to each 
other . 

The term "fund" as used in art. X, Wis. Const., consists 
of money or its equivalent. When used in this opinion, 
however, the term "fund" includes land from which the 
money is derived and this is in accordance with the use that 
the legislature has given the term and adhered to in State 
ex rel. Owen v. Donald, 162 Wis. 609. The different funds 
between which the accounting is made are designated by 
the statutes and the state officials as (1) university fund, 
(2) agricultural college fund, (3) common school fund, 
(4) normal school fund, (5) drainage fund, (6) forest re
serve fund, (7) general fund; in the case of the original 
fund being kept intact as a permanent principal and only 
the income thereof being spent, a separate account is kept 
thereof known as the income account, as for example the 
"school fund" income account. 

"The public lands of this state embrace all lands and all 
interests in lands owned by the state either as proprietor 
or as trustee. Among the lands owned by the state are 
lands purchased for forest reserve as defined by subd. (10), 
sec. 24.01. Among the lands held in trust are school lands, 
university lands, swamp lands, normal school lands and 
agricultural college lands. These lands are all subject to 
the jurisdiction of the commissioners of public lands under 
and by virtue of sec. 23.02. State park lands and state for
est lands are subject to the jurisdiction of the conservation 
commission, and the commission is given power, under sec. 
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26.08, to lease t he same for terms not exceeding fifteen 
years. ,:, ,:: * 

«,:, * *. By the judgment of the supreme <!our ~, in the 
the case of State ex rel. Owen v . Donalcl, 162 Wis. 609, all 
the trust funds of the state which had been diverted by the 
legislatur e and by public officials pursuant to its direction 
were ordered r estored. To accomplish this end an account 
ing was ordered and had between the several funds of the 
state. In said accounting the general fund was held charge
able with whatever amount a constit ut ional trust fund 
lost, whether the money or property lost was diverted to 
some other fund and used by the state, or was given away 
without consideration 162 Wis. 609, 628." VIII Op. 
Atty. Gen. 435, 436, 437. 

By the judgment of the supreme court, it was 

«,:, * * ORDERED further that, whereas the r epor t of 
the referees brings the matters referred to therein down to 
July 1, 1915, as indicated in the last paragraph of such re
port, the state officers having charge of the property and 
funds of normal school character should continue such ac
count as to occurrences with such property since such date 
or hereafter, on the same basis as that inclicatecl in such 
report [italics ours], correcting any errors which may have 
been made since such date by payment of money into the 
general fund or forestry fund which rightfully should have 
been paid into the normal school fund or normal school fund 
income." 162 Wis. 609, 665. 

According to the order of the court, therefore, the ac
counting should be as prescribed in t he report of the special 
referee, Judge Samuel G. Hastings, and adopted by this 
court in 162 Wis. 609. Therefore, in so far as the r eport 
of the r efer ee covers questions of accounting which are the 
same questions you have, the answers to your questions 
must be t he answers given by the special referee. 

(1) The answer to your first question, whether moneys 
collected for trespass and for t imber sold from the school, 
normal school, university and agricultural school lands 
should be credited to the principal of the respective f unds 
to which the lands belong, is in the affirmative. In t he 
special referee's report in schedule IV, supra 637, t he 
amounts collected by the state for trespasses upon and tim
ber sold from swamp lands partitioned under the act of 
1865 to the normal school fund and paid into the general 
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fund, were treated as an indebtedness from ·such general 
fund to the normal school fund. Accordingly, such amounts 
collected for trespass upon and timber sold should be paid 
into the respective fund from which land such collection 
for t respass upon or timber sold was made. 

(2) The answer to your second question as to whether 
interest collected on sales contracts on the lands of the vari
ous funds be credited to the income funds of the respective 
accounts must also be answered in the affirmative. 

The state educational trust funds are permanent funds 
"the interest of which and all other revenues derived from 
the school lands shall be exclusively applied" to the support 
and maintenance of schools and libraries. No part of this 
interest is added to the principal. Art. X, sec. 2, Wis. 
Const. To carry out this intent the state has kept a sepa
rate income fund account for each respective principal fund 
account. Schedule XV of the special referee's report orders 
interest collected on contracts for the sale of swamp lands 
part itioned to the normal school fund under the act of 1865 
and paid into the general fund to be paid into the normal 
school income f und. Supra 639. Interest on sales con
t racts represents an income and in accordance with the con
stit ut ion should not be added to the principal fund but 
should be exclusively applied to the income fund. 

( 3) Moneys coming in from leases on the lands of the 
various funds should be credited to the income funds of the 
various funds. Income from leases in the form of rents, 
etc., represents income derived from the principal fund and 
has been ordered by the special referee in schedules XXI 
and XXII to be paid into the respective income fund. 
Supra 647. 

(4) Your last question, which seeks information as to 
what disposit ion should be made of moneys collected for 
trespass, timber sold or leases on "purchase" lands, requires 
an examination as to the nature of "purchase" lands. 

"Only such lands and m,oneys as have been given to the 
state in trust for a forest reserve are held in trust, the t rust 
being created by the terms of the grant. It is in no sense 
a <!onstitutional trust [as distinguished from the educa
t ional constitutional trust with which we have been deal
ing heretofore in this opinion] . All other moneys, lands, 
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or other property in the forest reserve fund belong to the 
state as property in the general fund, unfettered by any 
constitutional or other trust. All claims which a constitu
tional trust fund has for property diverted to the forest 
reserve fund constitutes a claim against the general fund." 
VIII Op. Atty. Gen. 435, 437. 

Sec. 24.01 on definitions and classification reads in part 
as follows: 

"(10) 'Lands purchased for forest reserve' embraces all 
the lands acquired by the state in pursuance of chapter 450, 
laws of 1903, or chapter 264, laws of 1905, or chapter 638 
or chapter 639, laws of 1911, or in pursuance of sections 
1494-41 to 1494-62, both inclusive, Wisconsin Statutes 
of 1915, and all lands acquired by the state through tax 
sales and tax deeds." 

By ch. 26, Stats., the conservation commission is given 
jurisdiction over state park lands and state forest lands and 
under sec. 26.08 it may lease the same for terms not ex
ceeding fifteen yeaTs. 

Sec. 24.01, subsec. (10) provides in part as follows: 

"State park lands and state forest lands are not held for 
sale * "' *." 

The conservation commission is empowered, as above in
dicated, to rent state park or state forest lands for terms 
not exceeding fifteen years, and in VIII Op. Atty. Gen. 435, 
436, this department held: 

"* * * All r ents arising therefrom must be paid into 
the state treasury to the credit of the proper fund." 

In 1919, subsequent to the enactment of ch. 95, laws of 
1919, enacted pursuant to a decision of our court above 
cited, the same question was raised that you raise with re
spect to the disposition of moneys coming from purchase 
lands. In VIII Op. Atty. Gen. 435, 439, it was said: 

"I note that since June 15, 1916, and up until April 30, 
1919, all moneys received for leases and privileges on state 
purchased lands have been paid into the normal school fund 
under the decision of the supreme court, and, due to the un
settled policy of the state, this course may have been 
proper; but with the enactment of said ch. 95, it is my 
opinion such payments should cease. The normal school 
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fund is not legally entitled to both the interest on the cer
t ificates and the income from the land on which the certi
ficates are a lien." 

The opinion concluded as follows: 

"It is, therefore, my opinion that all income of whatso
ever nature received from said lands should hereafter be 
credited to the general fund and not to either the normal 
school fund or to the normal school income fund." 

Income "of whatsoever nature" is all inclusive and would 
include moneys collected for trespass, timber sold or leases. 
That was the opinion of this department then and nothing 
has intervened or been brought to the attention of this de
partment which should change this opinion. 
FWK 

Counties-Chairman of county board is required to 
countersign orders. 

FARNHAM A. CLARK, 
District Attorney, 

Menomonie, Wisconsin. 

October 5, 1927. 

In your communication of August 29 you inquire whether 
the present opinion of the attorney general's department is 
as found in the published opinions of February, 1927, XVI 
Op. Atty. Gen. 58, or follows Attorney General Haven's 
opinion, VII Op. Atty. Gen. 103, and Attorney General 
Herman L. Ekern's opinion, XV Op. Atty. Gen. 409 given 
on November 1, 1926. 

The latest opinion, of February 16, 1927, holds that it is 
not necessary that the chairman of the county board 
countersign all county orders for the payment of money out 
of the county treasury. The former opinions hold that the 
chairman of the county board has a positive duty of 
countersigning all county orders for the payment of money 
out of the county treasury, except when special provision 
for the payment thereof is otherwise made by law. Ch. 81, 
laws of 1923, placed upon the statutes what is subsec. (2), 
sec. 59.81, Stats. 1925. 
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The question is whether ch. 81, laws of 1923, relieves the 
chairman of the county board of the duty to countersign all 
county orders for the payment of money out of the county 
treasury, except when special provision for the payment 
thereof is otherwise made by law. 

In your letter you have quoted different sections of the 
statutes, and opinions of this department that bear on the 
question. You have given your interpretation of different 
sections and your conclusion. 

This department wishes to acknowledge with apprecia
t ion the study you have made in this matter and the 
assistance derived therefrom in coming to a conclusion. 

You cite subsec. (3), sec. 59.07, which makes it the duty 
of the county board to "examine and settle all accounts, 
etc." ; subsec. (1), sec. 59.05, which provides that the chair
man of the county board "shall countersign all county 
orders and all ordinances of the county board, etc." ; and 
subsec. (2), sec. 59.20, which fixes the duties of the county 
treasurer and reads in part as follows: 

"Pay out all moneys belonging to the county only on the 
order of the county board, signed by the county clerk and 
countersigned by the chairman, except when special pro
vision for the payment thereof is otherwise made by law. 
,:, ,:, * " 

Subsec. (2), sec. 59.81, enacted by ch. 81, laws of 1923, 
dealing with county orders, reads in full as follows: 

"In all counties having a population of less than three 
hundred thousand, all disbursements from the county 
t r easury shall be made by the county treasurer upon the 
written order of the county clerk after proper vouchers 
have been filed in the office of the county clerk; and in all 
cases where the statutes provide for payment by the 
treasurer without an order of the county clerk, it shall here
after be the duty of the county clerk to draw and deliver 
to the treasurer an order therefor before or at the t ime 
when such payment is required to be made by the treasur er. 
The provisions of this subsection shall apply to all special 
and general provisions of the statutes relative to the dis
bursement of money from the county treasury." 

As part of the conclusion in your letter, you say : 

"Is it not true that in passing this subsection [subsec. 
(2), sec. 59.81] the legislature intended to provide that 



668 OPINIONS OF THE ATTORNEY GENERAL 

certain payments which heretofore had been made by the 
county treasurer without any order coming through the 
county clerk's office such as compensation to jurors as pro
vided for in section 255.30 and fees for counsel for indigent 
persons as provided for in section 357.26 and other similar 
fees and disbursements which were paid on certificates 
made by the clerk of the circuit court, should thereafter be 
only paid upon going through the county clerk's office. 

"Surely we cannot hold that the statutes expressly fixing 
the duties of the county board, the chairman of the county 
board and the county treasurer can be repealed by im
plication." 

After further thought and consideration we are forced to 
concede the weight of your argument. It would seem that 
the. legislature by ch. 81, laws of 1923 undoubtedly in
tended to amend only sec. 59.81 on county orders by provid
ing that the county clerk shall draw and deliver to the 
treasurer an order in eve1·y instance before payment can be 
made by the county treasurer. This is in accordance with 
an opinion by this department in XIII Op. Atty. Gen. 97, 
which I would call to your attention. 

In the light of the above discussion, the conclusion must 
be that there is no conflict between ch. 81, laws of 1923, and 
the other quoted section of the statutes, and, there being no 
conflict, there is no repeal by subsequent legislation or 
amendment by implication. The positive duty of the county 
chairman to sign county orders is as definitely prescribed in 
the respective sections of the statutes. See State v . Atkin
son, 88 Wis. 1. In accordance with this opinion, the former 
opinion of this department of February 16, 1927, to Dis
trict Attorney W. R. Kirk of St. Croix county, is with
drawn. 
FWK 
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Public Officers-County judge whose salary is fixed by 
county board under sec. 59.15, Stats., is not entitled to fees 
or compensation prescribed by subsec. (2), sec. 253.15, 
Stats. 

FULTON COLLIPP, 

District Attorney, 
Friendship, Wisconsin. 

October 5, 1927. 

In your letter of September 29 you enclose a communica
tion from Hon. Charles H. Gilman, county judge, Friend
ship, Wisconsin, in which he asks whether the county judge 
is ent it led, under sec. 253.15, subsec. (2), Wis. Stats., to 
five dollars per day for time actually spent under sec. 48.33, 
Wis. Stats., commonly known as the mothers' pension law, 
and sec. 142.01, Wis. Stats., commonly known as the Wis
consin general hospital law, which make no provision for 
compensation for services rendered under the last named 
two sections. 

Sec. 59.15, subsec. (1), Wis. Stats., provides, in part: 

"The county board at its annual meeting shall fix the 
annual salary for each county officer, including county 
judge, to be elected during the ensuing year and who will 
be entitled to receive a salary payable out of the county 
treasury-. The salary so fixed shall not be increased or 
diminished during the officer's term, and shall be in lieu of 
all fees, per diem and compensation for services rendered, 
* * * ,, 

Sec. 253.15, subsec. (2), Wis. Stats., provides: 

"The judge of any county court where no other provision 
is made by law shall be entitled to receive five dollars per 
day, to be paid from the county t r easury, for each day he 
sha11 be actually engaged in the examination of any person 
upon a criminal charge, or engaged upon any other matter, 
not appertaining to probate business, compensation for 
which is not otherwise provided." 

I assume that the county judge of Adams county is paid 
on an annual salary basis, and that the county board at its 
annual meeting has, under sec. 59.15, Wis. Stats., fixed the 
compensation for such office. 
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This department has ruled, under the facts presented 
here, that a county judge whose salary is fixed by the 
county board under sec. 59.15, Stats., is not entitled to the 
fees or compensation prescribed by subsec. (2), sec. 2454 
(now sec. 253.15, subsec. (2), Stats.). VIII Op. Atty. Gen. 
720, X Op. Atty. Gen. 889. See also V Op. Atty. Gen. 432, 
IX Op. Atty. Gen. 109. 

The ruling in VIII Op. Atty. Gen. 720 and X Op. Atty. 
Gen. 889 is adhered to, and you are advised that a county 
judge whose salary is fixed by the county board pursuant to 
sec. 59.15, Stats., is not entitled to the fees or compensation 
fixed by sec. 253.15, subsec. (2), Wis. Stats. 
HHN 

Agriculture-Noxious Weeds- Owner of property who 
fails to destroy weeds after time and manner of eradication 
has been determined by commissioner of agriculture is sub .. 
ject to penalty prescribed in subsec. (2), sec. 96.01, Stats. 

October 5, 1927. 
W. A. DUFFY, 

Commissioner of Agriculture. 
The material facts presented in your letter of September 

17 are as follows : 
A is the owner of land upon which weeds having under

ground root stocks are grown in standing crops. The 
dest ruction of the weeds would result in a sacrifice of the 
standing crops. The commissioner of agriculture has made 
a determination of the time and method of destroying such 
weeds. The commissioner of noxious weeds has served 
upon the property owner a notice containing the decision of 
the commissioner of agriculture as to the time and method 
of eradicating such weeds. The owner has not complied 
with the order of the commissioner. You inquire whether 
such owner is subject to any penalty for failure to comply 
with such order. 

Subsec. (1), sec. 96.01, Stats., provides that every person 
shall destroy or cut upon all lands which he shall own, 
occupy or control, all weeds enumerated in this section. 
S ubsec. ( 1) further provides : 
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"In case of weeds having underground r oot stocks and 
where the destruction of weeds in standing crops will r e
sult in sacrificing the crops, the department of agriculture 
shall determine the plan and method of eradication." 

Subsec. (2), sec. 96.01 provides: 

"If such person shall fail to comply with the pr ovisions 
of t his section within six days after being served with a 
written notice so to do, by any commissioner of noxious 
weeds, he shall be punished by a fine of five dollar s for every 
day thereafter during which such neglect shall continue." 

Under the statute if the commissioner of noxious weeds 
serves notice on the owner of property that weeds shall 
be destroyed and the owner of the property fails to destroy 
such weeds, the owner is subject to the penalty prescribed 
in subsec. (2), sec. 96.01. The owner is likewise subject to 
the penalty in those cases where the commissioner of agri
culture determines the time and manner of er adication. 
The statute in express terms requires the destruction of 
weeds. So far as the penalty for violation of the statute 
is concerned, it makes no difference whether the com
missioner of weeds acts in the first instance or whether the 
commissioner of agriculture acts. In either case, if the 
weeds are not destroyed, the owner of the property is sub
ject to the statutory penalty for failure to destroy them. 
SOA 

Fish and Game-Military Service-Under provisions of 
subsec. (17), sec. 8, art. I, U. S. Const., by secs. 1.01, 1.02 
and 1.03, Wis. Stats., legislature consented to acquisition by 
U. S. government of Camp McCoy near Sparta and re
linquished all j urisdiction in said tract except for purpose 
of serving process; for that reason state criminal laws have 
no force in such tract. 

October 5, 1927. 
E LMER S. HALL, 

Conservation Commissioner. 
Since advising you on July 5, 1927, XVI Op. Atty. Gen. 

474, that the officers and enlisted men of the United States 
army could not fish during closed season in the grounds of 
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Camp McCoy, military training camp near Sparta, I have 
had my attention called to the provisions of secs. 1.01, 1.02 
and 1.03, Stats., in which the state has expressly gr anted, 
ceded and confirmed to the United States exclusive jurisdic
tion over this particular tract near Sparta for all purposes 
except t he right of the state to serve legal process anywhere 
within such tract. Court decisions under similar provisions 
in other states have held that practically takes that tract 
out of the state for all purposes except for the things ex
pressly reserved. So, under that express provision, the 
legislature has placed that tract outside of your jurisdiction 
and ouside of the prohibitions of the Wisconsin statutes by 
consenting to the United States' acquiring such lands for 
the purposes named as provided in subsec. (17), sec. 8, art. 
I, United States Const. (See Lane v. Lane, 133 Atl. 729, 
and cases.) 
TLM 

Contracts-Public Officers-Highway comm1ss1on has 
power to enter into contract with oil company for discount 
on gasoline needed by commission to perform its statutory 
duties. 

October 5, 1927. 
HIGHWAY COMMISSION. 

With your letter of September 21 you submit form of 
contract which you propose to enter into with an 011 com
pany by the terms of which the highway commission will 
be ent itled to a two cent per gallon discount on gasoline pur
chased, providing the commission purchases 200 or mor e 
gallons per month. 

You inquire whether the highway commission has the 
power to enter into such contract. 

Sec. 82.02, Stats., provides that the highway commission 
shall have charge of all matters pertaining to the expendi
ture of state and federal aid for the improvement of public 
highways, and shall do all things necessary and expedient 
in t he exercise of such supervision. To accomplish this re
sult, the highway commission has the power to enter into 
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necessary contracts with corporations, associations, co
partnerships and individuals. Such contracts shall be 
executed in the name of the commission by its secretary. 

In order to carry out the duties imposed by statute, it is 
of course necessary for the highway commission to pur 
chase gasoline to be used in its various motor vehicles. The 
statute does not expressly authorize the commission to enter 
into a contract such as you have submitted, but the com
mission has implied power to enter into such contract. 

In I X Op. Atty. Gen. 439, it was held that the highway 
commission had implied authority to purchase or lease real 
estate for the construction of a building to be used in 
equipping, stor ing, repairing and building motor vehicles 
given the state by the federal government. 

In compliance with sec. 82.02 the contract should be ex
ecuted in the name of the commission by the secretary. 
SOA 

Taxation - Where town treasurer returns delinquent 
taxes to county in excess of county levy and county is re
quired to bid in property for lack of bids, county is not re
quired to pay excess of delinquent roll to towns until such 
money is actually collected. 

H AROLD W. KRUEGER, 

District Attorney, 
Crandon, Wisconsin. 

October 5, 1927. 

You say that in certain towns the taxes returned delin
quent exceeded the amount of the county levy and on the 
sale the amount bid in by the county for want of other 
bidders exceeded the amount of the county levy and such 
towns are now claiming that the county is required to pay 
over the full amount of the town levy upon the theo1·y that 
the county has collected the taxes by bidding the land in 
on the sale, and you ask if the county treasurer is required 
to advance the full amount of the town levies because of 
such facts. 

You are advised that under the provisions of sec. 74.19, 
subsec. (3) , Stats., the county is not required to pay to the 

48 
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town such excess of the delinquent roll over the amount of 
the county levy until the same is actually collected in the 
process of sale and collection, so the mere fact of the 
county's bidding it in, which it is required to do when no 
other bids are made, does not make the county liable to the 
town treasurer for an advance of the amount of the delin
quent roll in excess of the county levy. 
TLM 

Counties- County Board-Taxation-County board has 
no authority to enforce its resolution directing county t reas
urer to refuse to comply with statutory provisions of secs. 
74.17 to 74.20, respecting receipt of statement of delinquent 
taxes and affidavit of t own, city or village tr easurer at
tached thereto. 

NORMAN B. LANGILL, 
District Attorney, 

Marinette, Wisconsin. 

October 5, 1927. 

In your letter of September 27 last, you enclose a copy 
of a resolution unanimously adopted by the county board 
of Marinette county, dated J anuary 18, 1927, and which 
reads as follows : 

"DELINQUENT PERSONAL PROPERTY TAX TO BE KEPT BY 
TAXING DISTRICTS. 

"RESOLUTION No. 4. 

"WHEREAS, In the past it has been customary for town, 
village and city treasurer to t urn over to the county treas
urer the collection of delinquent personal proper ty taxes 
and receive his check for such taxes, and 

"WHEREAS, Under the law, at the end of three years the 
money so paid each municipality for uncollected per sonal 
property taxes is charged back to such municipality with 
fifteen per cent interest added thereto, and 

"WHEREAS, If the several municipalities retain their own 
delinquent personal property tax for collection instead of 
turning same over to the county treasurer , t here is more 
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likelihood of such tax being paid or collected and at the 
same time each municipality will save fifteen per cent on 
such delinquent personal property tax, if not collected. 

"Now, THEREFORE, Be It Resolved, that the county treas
urer of Marinette county is hereby instructed in the future 
not to accept for collection and pay for delinquent personal 
property taxes from any of the towns, cities and villages of 
Marinette county. 

"Dated January 18, 1927. 
"JAMES C. MORGAN. 
"L. E. NESS. 

"Moved by Supervisor Behnke, seconded by Supervisor 
Schuchart that the foregoing resolution be adopted. 

"Motion carried, all voting Aye." 

You state that some question has arisen as to the legality 
of this resolution, the contention being that the county 
board acted in excess of its authority, and you propound to 
this department for an opinion the following questions : 

"l : Has the county board authority to adopt and en
force the above resolution? 

"2: Is the county treasurer justified in refusing delin
quent personal property taxes according to this resolution? 

"3: Would the town treasurer be authorized to proceed 
with the collection under secs. 74.11 to 74.14 inclusive, after 
the return date set forth by statute, basing the authority 
on the resolution adopted?" 

Answer to question No. 1: This question is double. Un
doubtedly the county board has authority to "adopt" any 
resolution coming before it for its consideration and act ion 
thereon. 

However, its authority to "enforce" an adopted resolu
tion, and particularly the one here in question, presents an 
entirely different and more difficult question. 

In the light of the mandatory directions and provisions 
of secs. 74.17, 74.18, 74.19 and 74.20, Stats., it is considered 
by this department that the instruction to the county treas
urer contained in said resolution, viz., "not to accept for 
collection and pay for delinquent personal property taxes 
from any of the to'wns, cities and villages of Marinette 
county," finds no warrant or authority in the law of this 
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state, and is therefore a nullity and unenforceable. It is 
counter to the express statutory law of the state and is of 
no validity on that account. 

Sec. 74.17, Stats., among other things, provides: 

"If the treasurer shall be unable to collect any taxes with
in the t ime prescribed by law he shall make out a stat ement 
of the taxes so remaining unpaid, * * * and submit 
the same to the county treasurer; * * * " 

Sec. 74.18 reads as follows : 

"The return of the town, city or village treasurer to the 
county treasurer of delinquent taxes shall be made in the 
form prescribed by the tax commission pursuant to section 
70.05." 

Sec. 74.19, subsec. (1), Stats., among other things, pro
vides: 

"The town, city or village treasurer shall t hen make an 
affidavit to be annexed to such statement, * * * that 
the facts set forth in said statement are corr ect, that t he 
sums therein returned as unpaid taxes have not been paid, 
and that he has not, upon diligent inquiry, been able to dis
cover any goods or chattels belonging to the persons 
charged with such unpaid taxes whereon he could levy t he 
same, which statement and affidavit shall be filed with the 
county treasure1-,· * * * " (Italics ours .) 

Subsec. (2), sec. 74.19 directs : 

"If any actions have been commenced by him [meaning 
the town, city or village treasurer] for the recovery of any 
personal property tax he shall also state that fact and what 
proceedings have been had therein. And any town, city or 
village treasurer who shall render his return without duly 
making, annexing, subscribing and making oath to the affi
davit as above required shall forfeit one hundred dollars; 
and every county treasurer who shall receive such return 
and credit the amount of unpaid and doubly assessed taxes 
to the town, city or village treasurer, without first requir
ing such return to be duly verified by affidavit as above 
r equired shall forfeit two hundred dollars; * * * ." 

Subsec. (3), said sec. 74.19 .contains the following pro
vision: 

"All taxes so returned as delinquent shall belong to the 
county and be collected, with the interest and charges 
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thereon, for its use; and all actions and proceedings com
menced and pending for the collection of any personal 
property tax shall be thereaf ter prosecuted and judgments 
therein be collected by the county treasurer for the use of 
the county ; but if such delinquent taxes, exclusive of t he 
penalt y provided by section 74.23, exceed the sum then due 
the county for unpaid county taxes such excess, when col
lected, with the interest and charges thereon, shall be re
turned to the town, city or village treasurer for the use of 
the town, cit y or village." (Italics ours.) 

Sec. 74.20, among other things, provides: 

"The county treasurer shall, at the time the town, city 
or vi11age treasurer makes his return to him of the delin
quent taxes aforesaid, make and deliver to such town, city 
or village treasurer a certificate of t he amount of the delin
quent taxes so returned by such town, city or village treas
urer, specifying the amount delinquent on real estate and 
the amount on personal pr operty; and it shall be the duty 
of the town, city or village treasurer to whom such certifi
cate is given forthwith to deliver the same to the county 
clerk, who shall file the same in his office; * * *." 

Because of t he statutory provisions above quoted your 
inquiry as to the authority of the county board to enforce 
the r esolution in question must be answered in the negative. 

Question No. 2 is answered in the negative, based upon 
the r easons given for our answer to Question 1. 

Question No. 8 is answered in the negative, based upon 
the provisions contained in sec. 74.19, subsec. (3), direct
ing that "all actions and proceedings commenced and pend
ing for the collection of any personal property tax shall be 
thereafter prosecuted and judgments therein be collected by 
the county t reasurer for the use of the county; * * * " 
(Italics ours.) 

Secs. 74.11 to 74.14, inclusive, is authority for the com
mencement of an action to collect tax on personal pr oper ty. 
After the return of the town, city or village treasurer, in 
the event that such an action has been commenced by him, 
it is continued as provided for in sec. 74.19, subsec. (3) . 
HAM 
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Bridges ancl Highways-Counties-County is not liable 
for consequential injury and damage to abutting property 
resulting from lawful grading, ditching and other improve
ments of highways made by county; property owner must 
pr ovide his own means of access to improved highway and 
cannot require construction of culverts and driveways for 
that purpose at public expense. 

FREDERICK C. AEBISCH ER, 

District Attorney, 
Chilton, Wisconsin. 

October 7, 1927. 

I quote your statement and question as follows : 

"In the construction of a part of U. S. Highway 10 in the 
towns of Brillion and Woodville, Calumet county, Wiscon
sin, the highway commissioner left a ditch along the pr op
erty of a property owner approximately three to four feet 
deep. Upon this property there are no buildings but as 
there is grain grown upon the same which must be hauled 
from said property to the home place, the property owner 
complains that the county has destroyed his ingress and 
egress to the property. He says that he had access to this 
land by virtue of a driveway and daily he drove his cattle 
to and from the pasture and at harvest time it is necessary 
to haul his grain therefrom to the barn. 

"The highway commissioner informs me that there was 
no driveway into said property from said road, and that 
there was a very slight depression behveen the traveled 
portion of the highway and this land and that there was no 
culvert t here. 

"Question: Must the county highway commissioner in 
the construction of roads make provision at the expense of 
the county for the proper construction of driveways that 
may be interfered with in the ditching incidental to the con
struction of the highway and put such driveway in shape 
so t hat the abutting property owner will have proper in
gress to the land and egress therefrom? 

"In other words, in the construction of a highway must 
the county take care of whatever may be necessary by way 
of culvert or otherwise, to enable the property owner in
gress and egress to his land?" 

The question, I think, must be answered in the negative. 
There is no such thing as an established grade of streets 

and highways in the country, and the change of grade or 
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the constructing of ditches necessary for the proper drain
age of a highway improvement project under authority of 
law gives no right of damages to the abutting property 
owner, and he cannot require the construction of culverts, 
driveways, or other conveniences to afford him access to the 
highway at public expense; he must provide such conven
iences if he desires them at his own expense. 

The injury of which the property owner referred to com
plains is entirely consequential under all the authorities 
both of this and other states. It is a settled rule that where 
a change of grade or other improvement of highways is 
made by authority of law and with due care, there is no 
liability for consequential injury to abutting property un
less such liability is expressly created by the statute or the 
constitution. There is no such provision in the constitu
tion and no such statute in Wisconsin. Chicago, Milwa.u
kee & St. Paul Ry. Co. v . Milwanlcee, 170 Wis. 77; Henry v. 
La Crosse, 165 Wis. 625; Liermann v . Milwaukee, 132 Wis. 
628; Dahlman v . Milwaukee, 131 Wis. 427; Walish v. Mil
waukee, 95 Wis. 16; Colclou,gh v. Milwaukee, 92 Wis. 182 
and particularly at page 185; Drnrnmond v. Eau Clai1'e, 85 
Wis. 556; Ha1•rison v. Milwaukee County, 51 Wis. 645, and 
particularly at page 662. These are only a few of the Wis
consin cases that might be cited. 

My attention has been called to the fact that it has been 
claimed that sec. 80.47, Stats., creates such a liability. This, 
however, is an erroneous view of the effect of that statute. 
This provision was enacted in 1889, became sec. 1296a of 
the revised statutes of 1898 and now appears in its orig
inal form as sec. 80.47 of the current statutes. Shortly 
after its original enactment, and in January, 1891, the su
preme court in the case of Smith v . Eau Claire, 78 Wis. 457, 
at p. 462, specifically held that it did not apply to the lawful 
change of grade of a highway, and that its application was 
limited to injury or damage caused by the closing up, use 
or obstruction of a highway, and such holding has not since 
been modified, but was followed in the Colclough and Walish 
cases above cited. 
FEB 
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Counties-Public Officers-County Board-County Clerk 
-For term for which he is elected as member of county 
board of supervisors such member is ineligible for any office 
or position selection to which is vested in such board, by 
virtue of provisions of sec. 66.11, subsec. (2), Stats. 

LAWRENCE J. BRODY, 
District Attorney, 

La Crosse, Wisconsin . 

October 7, 1927. 

You state that the office of clerk of La Crosse county is 
now vacant by reason of the recent death of Hubert Staats, 
the late incumbent of that office, and that it is within the 
powers of the county board of supervisors of your county 
to fill such vacancy, and you request to be advised on the 
following question, viz.: 

"Is it possible for a member of the county board to be 
elected by the board to such office to fill the vacancy men
tioned?" 

Your question is answered in the negative. Sec. 66.11, 
subsec. (2), Stats., is a positive prohibition to the selection 
of a member of the county board of supervisors to fill the 
vacancy. No member of the present board of supervisors 
is eligible to be appointed tq such office. So much of said 
section as is here material and decisive of your question, 
reads: 

"No member of a * * * county board, * * * 
shall, during the term for which he is elected, be eligible for 
any office or position * * * the selection to which is 
vested in, such board * * * " 
HAM 

Fish and Game-Snag pole is pole attached to which is 
more than one fish hook and designed for snagging fish as 
defined in subsec. (2), sec. 29.27, Stats. 

ELMER s. HALL, Director, 
Conservation Commission. 

October 7, 1927. 

You indicate in your letter of September 26 that at the 
dir ection of the conservation commission you are inquiring 
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"as to what constitutes a snag pole as referred to in sec. 
29.27, subsec. (2), Wis. Stats." 

Sec. 29.27, subsec. (2), reads in part as follows: 

"No person shall set, place, use, have or control any snag 
line or snag pole, meaning any line, cable, or pole to which a 
number of fishhooks or clusters of fishhooks of any kind or 
description are attached, and designated to be placed in or 
drawn through the water for the purpose of catching or 
drawing such hooks into the body of the fish. * * *." 

The prohibition on the use of a snag pole, in the same 
sentence, defines what is contemplated in the law by a snag 
pole, namely, a "pole to which a number of fishhooks or 
clusters of fishhooks of any kind or description are attached, 
etc." You question whether a pole to which is attached a 
single hook may legally be classed as a snag pole within the 
meaning of this section. 

In the opinion of this department it would seem that a 
pole with only one hook is not a snag pole within the defini
tion given in sec. 29.27. "Number," as used in this section, 
by Funk & Wagnalls New Standard Dictionary is given to 
mean: 

"4. The character or quality of being numerous; as, in 
the personnel of armies reliance must be placed rather on 
spirit .than on numbe'r." 

Again: 
"2. A collection of units or individuals, whether large or 

small ; * * * " 
The word "number" as used in this section represents a 

collection rather than a single unit, and a pole with a single 
hook attached is not a snag pole. 
FWK 
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Bridges and Highways-Municipal Corpotations-Or
dinances-City may by ordinance prohibit construction and 
maintenance on streets and sidewalks of gasoline pumps 
and apparatus for inflat ing tires on automobiles. 

October 7, 1927. 
HIGHWAY COMMISSION. 

In your letter of August 27 you inquire whether gasoline 
pumps and apparatus for inflating tires on automobiles may 
be constructed and maintained on streets and sidewalks in 
cities. 

Subsec. (1), sec. 66.05, Stats., provides that a city may by 
ordinance grant permission for an obstruction beyond the 
lot line, or within a highway. Such privilege may be ter
minated by the city upon ten days' not ice. 

Streets and sidewalks are public highways and cannot be 
obstructed, except in accordance with the provisions of sub
sec. (1), sec. 66.05. The city may by ordinance forbid all 
obstructions on sidewalks and streets. Barling v. West, 29 
Wis. 307; State v . L eaver, 62 Wis. 387; Anger v. Barns 
Amusement Co., 183 Wis. 272. 

A gasoline pump erected on a sidewalk or street is an 
obstruction. A city may enact ordinances prohibiting the 
er ect ion and operation of gasoline pumps on the str eet or 
sidewalk. Auto Supply Co. v. Hamilton, 28 Ont. Week, N. 
265; State ex rel. National Oil Works v. McShane, 106 So. 
252; Edaburn v. Creston, 199 Ia. 669; Sander v. Blythville. 
262 s. w. 23. 

We see no essential difference between a gasoline pump 
and apparatus for inflating tires on automobiles. 

This department, therefore, is of the opinion that a city 
may by ordinance, prohibit the construction and main
tenance of gasoline pumps and apparatus for inflating tires 
on streets and sidewalks in the city. 
SOA 
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Live Stock-Tuberculin Tests-Commissioner of agri
culture may call upon sheriff to assist in making area re
tests, provision being made in sec. 94.30, Stats., therefor. 

October 11, 1927. 
WALTER A. DUFFY, 

Commissioner of Agriculture. 
You state that three years ago the area tests for tuber

culosis were made in La Crosse county; that retests are now 
being made and that certain cattle owners refused to 
authorize that tests be made upon their animals. You wish 
to know what procedure to take. 

Sec. 94.30, Stats., authorizes you to call upon the sheriff 
for protection and assistance, and I would suggest that you 
avail yourself of the statutory remedy. 
MJD 

Corporations-Public utility which issues notes maturing 
not later than one year from date and which fails to pay 
no~es at maturity violates sec. 184.17, Stats. 

October 11, 1927. 
RAILROAD COMMISSION. 

In your letter of September 14 you state: 

"The annual reports of the Interstate Power Company 
for the years 1925 and 1926 show that company has out
standing $640,000 of first mortgage bonds. No authority 
was obtained from the commission for the issuance of these 
bonds. The company states that these bonds are dated 
April 1, 1925, and mature one year thereafter. It appears 
that all of these bonds are owned by Interstate Power Com
pany (a Delaware corporation) and are pledged by them 
under their first mortgage, and no steps have been taken to 
renew or extend these bonds after the maturity date of 
April 1, 1926. The Interstate Power Company (a Wiscon
sin corporation) continues to pay interest on these bonds 
after the maturity date and lists these bonds in its balance 
sheet as of December 31, 1926 as long term debt outstand
ing. While proper accounting procedure would indicate 
ihat the Wisconsin Company should charge 'long term· debt' 
at the maturity date of these bonds and credit 'matured 
long term debt unpaid' with the amount of the bonds then 
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outstanding, it is evident that it is the intention of the Wis
consin corporation to consider these bonds as outstanding 
debt until the maturity date of the Delaware company's 
bonds. 

"The question, therefore, arises as to whether sec. 184.03, 
Wis. Stats., is applicable to these bonds of the Wisconsin 
corporation. If the position of the company is sustained, it 
appears that an opportunity will be given to public service 
corporations to. circumvent the provisions of the stock and 
bond law by issuing securities in a similar manner." 

Sec. 184.03, Stats. 1925, provides: 

"Except as otherwise provided in sections 184.01 to 
184.22, inclusive, the provisions of said sections shall apply 
to the issue by public service corporations of stocks, 
certificates of stock, bonds, notes or other evidences of in
debtedness payable at periods of more than one year after 
the date thereof." 

Cl.. 534, Laws 1927, repealed sec. 184.03, and enacted a 
new statute to be sec. 184.03, which provides as follows: 

"This chapter shall not apply to commercial paper or 
other evidence of debt, if the entire issue matures not later 
than one year from the date of the paper and of its sale." 

While sec. 184.03 Stats. 1925, was repealed, sec. 184.03, 
Stats. 1927, is designed to accomplish the same purpose as 
the old section. The intent of the legislature in enacting 
sec. 184.03 was to permit a ut ility to construct necessary 
extensions and additions, issuing in payment therefor notes 
maturing not later than one year from the date of issue and 
sale. A utility was thus given an opportunity to secure a 
favorable market for its securities and at or before the date 
on which the notes matured it could issue and sell long term 
securities to take care of the notes. 

The legislature never intended in enacting sec. 184.03 to 
provide that one year notes might be issued and r enewed 
from time to time. Neither did the legislature intend to 
make it possible to evade the provisions of ch. 184. If a 
utility had the power under sec. 184.03 either to issue notes 
payable not later than a year thereafter and to allow such 
notes to remain unpaid after maturity, or to renew the 
notes from time to time the remaining provisions of ch. 184 
would be entirely emasculated. 
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Sec. 184.03 has been on the statute books cont inuously 
since 1907. During this period the railroad commission 
has interpreted the statute as exempting only notes matur
ing not later than a year after the date of their issue. The 
construction placed on a statute by proper state officials is 
of great weight, and is often times decisive. State v . John
son, 186 Wis. 59; State ex rel. Board of Regents v. Zimmer
ma,n, 183 Wis. 132; Smith v. State, 161 Wis. 588; State e,; 
rel. Bashfo1·d, 138 Wis. 536. 

The notes to which you refer have matured but have not 
been paid. It was the duty of the utility to pay the notes at 
maturity. If the utility had no funds with which to pay 
the notes, it should have applied to the railroad commission 
for permission, under ch. 184, to issue long term securities. 
These secudties should then have been sold and the pro
ceeds used to take up the notes. Failure of the company to 
take care of the notes has resulted in a violation of sec. 
184.17, Stats. 
SOA 

Appropriations and Expenditures-Legislatu1·e-Interim 
Committee-Public Officers-Secretary of State-It is duty 
of secretary of state to determine and audit traveling ex
penses. This responsibility cannot be avoided or divided 
with any other department. 

THEODORE DAMMANN, 
See1·eta111 of State. 

Attention 0 . C. Brandt. 

October 12, 1927. 

In Mr. Brandt's letter of October 10 he refers to the re
cent opinion of this department to Senator H. B. Daggett, 
chairman of the Wisconsin legislative interim committee on 
water powers, XVI Op. Atty. Gen. 657, which opinion indi
cated that ch. 496, laws of 1927, is not applicable to mem
bers of the legislative interim committees. He states: 

"For future guidance of this department, will you kindly 
advise what mileage is allowable, if any, to individuals 
(circuit court judges and reporters, etc.), university, nor-
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mal board and schools, and others not enumerated in sec. 
20.73 (1) ?" 

Sec. 2, art. VI, Const., makes the secretary of state ex 
officio auditor, and in accordance with the constitution, the 
legislature, in sec. 14.29, has prescribed the dut ies of the 
secr etary of state and in section 14.30 has prescribed his 
duties as auditor. This section reads in part as follows: 

"Secretary of state as auditor; duties. The secretary of 
state as auditor shall: 

"* * * 
"(10) AUDIT CLAIMS. Examine, determine and audit, 

according to law, the claims of all persons against the 
state." 

Sec. 14.31, subsec. (3), reads in part as follows: 

"Unless otherwise provided by law, all other claims to be 
entitled to audit shall: 

"* * * 
" ( d) Include the claimant's affidavit setting forth, that 

all items of traveling expenses were incurred in the per
formance of duties required by the public service, and that 
the amount charged for transportation or for other ex
penses incident to travel was actually paid out * * * ." 

In accordance with the above statutory provisions, the 
secr etary of state has in the past determined and audited 
the claims of persons against the state for the use of 
privately owned cars in travel in the interest of the state. 
This has been the practice for so !ong that it cannot be as
sumed that the legislature did not have knowledge ther eof. 
In fact, the other presumption must prevail, especially in 
view of the enactment of ch. 496, laws of 1927. Neither can 
it be pr esumed that the legislature in enacting ch. 496, laws 
of 1927, did not have knowledge that other departments in 
t he state ser vice were incurring t r aveling expense in the 
interest of the state's business, but which departments were 
not included in those listed in sec. 20.73, subsec. (1). Ch. 
496 was made applicable to only the thirty-six state officer s 
and depar tments enumerated in subsec. (1), sec. 20.73. 
With r espect to the state officer s and departments not 
enumer ated in this section, the legislature said noth1ng. 

With r espect to those not included, the duty of the secre-
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tary oI state is what it has been in the past. What mileage 
is allowable depends upon the determination of the auditor. 
This department gave to your predecessor, in 1914, Hon. 
John S. Donald, the opinion t hat the secretary of state is, 
under the constit ut ion, auditor of t he state and should 
audit claims against the tr easury without interference or 
advice from another department. 

" * * * I n t he discharge of this duty t he secretary of 
state acts upon his own responsibility as a constit ut ional 
officer of the state and is answerable upon his official bond. 
In t he exercise of t his function he is not and cannot be re
quir ed to defer to any other aut hority, eit her advisory or 
supervisory, * * *." III Op. At ty. Gen. 13, 16. 

Accordingly, the mileage allowable under t he circum
stances is for you to determine. Whether your determina
tion will be a mileage allowance in accor dance with the 
apparent policy of the legislature as pr escribed for the 
officers listed in subsec. (1) , sec. 20.73 is for you to de
ter mine. 
FWK 

Public Officers-Board of Canvassers-County clerk may 
not collect ext ra compensat ion for dut ies imposed by 
statute, such as acting as member of board of canvasser s. 

County cler k who receives salary may not retain fees for 
acknowledging marriage license applications. 

J OHN B. CHASE, 
Disfrict Attorney, 

Oconto, Wisconsin. 

October 13, 1927. 

You ask whether a county clerk r eceiving a salary may 
collect extr a compensation for ser ving on the board of 
county canvasser s. 

As county clerk he is ipso facto a member of such board, 
sec. 6.61, Wis. Stats., and may receive no extr a compensa
t ion. 

You also inquire whether the county clerk may r eceive 
extra compensation for abstracting the tax sales into the 
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abstract book in her office. If such service is made a duty 
she can receive no payment therefor aside from her salary. 

You further inquire whether the county clerk may retain 
fifty cents which is derived from taking acknowledgments 
on marriage license applications. Such practice was held 
invalid and the county clerk is deprived of this fee. See 
Gregory v. Milwaukee County, 186 Wis. 235. 
MJD 

Fish and Game-Gun is not loaded within contemplation 
of sec. 29.22, Stats., unless shell is in bar rel of gun. 

JOHN B. CHASE, 
District Attorney, 

Oconto, Wisconsin. 

October 18, 1927. 

You have referred us to the provision of sec. 29.22 which 
reads: 

"* * * And no person shall carry with him in any 
vehicle or automobile, any gun or rifle unless the same is 
unloaded, and knocked down, or unloaded and inclosed 
within a carrying case." 

You inquire whether a gun or rifle with shells in the 
magazine constitutes a loaded gun when there are no shells 
in the barrels. 

This seems to be more a question of fact than of law. 
I believe it is generally understood in common parlance, 
and especially among hunters, that a gun is not loaded un
less the shell is in the barrel. This being a criminal statute, 
it requires a strict construction against the state and a 
liberal one against the defendant. I believe that the court 
would undoubtedly hold that a gun is not loaded unless the 
shell or load is in the barrel of the gun. 
JEM 
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Banks and Banking- State Banks-Bank cannot reduce 
its capital stock to less amount than is required by subsec. 
(12), sec. 221.01, Stats. 

w. H. R ICHARDS, Deputy, 
Banking Department. 

October 18, 1927. 

You have submitted the following question: 

"Can a bank r educe its capital to a less amount t han is 
required by subsec. (12) , sec. 221.01 of the statutes as 
amended by chapter 433, laws of 1927 ?" 

You refer me to sec. 221.12 which provides for t he amend
ment of t he articles of incorporation and t he reduction of 
capital. Subsec. (12), sec. 221.01, Stats., as amended by 
ch. 433, laws of 1927, r eads thus: 

"The aggregate amount of the capital stock of any bank 
hereafter organized shall not be less than twenty-five thou
sand dollars in towns, villages or cities having less than five 
thousand inhabitants; and shall not be less than thirty-five 
thousand dollars in any city or village having more than 
five thousand and less than ten thousand inhabitants; and 
shall not be less than fifty thousand dollars in any city or 
village having more than ten thousand inhabitants; and 
shall not be less than two h undred thousand dollars in any 
city having a population of mor e than two hundred t hou
sand inhabitants according to t he last official census." 

I believe that your question must be answered in t he neg
ative. These two statutes are in pari materia and must be 
construed together. As so construed, having in mind the 
object of both laws, I think it must follow that the reduc
tion in the capital stock of a bank must be limited to t he 
amount specified in said subsec. (12), sec. 221.01. Other
wise this law could be circumvented by, soon after incor
porating the bank, amending its articles of incorporation 
below the amount required in the corporate papers. 
JEM 

44 
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Fish and Game-Muskrat-Muskrat farm may be estab
lished and operated under provisions of sec. 29.575, Stats., 
which gives licensed owner exclusive right to hunt and take 
muskrat on such tract or farm but it does not give him pro
prietary title to all muskrat that come upon such farm or 
tract; state can make such restrictions and regulations for 
their killing or preservation as it may see fit and can change 
same from t ime to t ime. 

Ch. 476, Laws 1927, restricting their being killed on such 
farms except during open seasons, is constitutional. 

October 19, 1927. 
C ONSERVATION COMMISSION. 

You say under the provisions of sec. 29.575 you have been 
issuing muskrat fur farm licenses since the enactment of 
that law in 1923. You then call attention to the provisions 
of ch. 476, Laws 1927, creating subsec. (11), which pro
hibits the proprietors of such muskrat farms from trapping 
or taking muskrats from such farms during the closed sea
son for muskrats, except on permit granted by the commis
sion, and which also makes other regulations and restric
t ions on such farms. You ask if the provisions and restric
tions in ch. 476 apply to such licensed muskrat farms. 

You are advised that they do. The provisions and re
strictions in that law are general and no exception can be 
read into it except what is expressed. 

Sec. 29.575,· which authorizes muskrat farms, does not 
provide for a fencing or separation of such farms from sur
rounding territory like the provisions of sec. 29.57, which 
creates refuges for wild animals. Under that law muskrat 
farms are indicated by setting posts or markers around the 
boundaries of such tract and the license from the commis
sion gives the exclusive right to trap and take muskrats 
within such boundaries, but it does not confine the musk
rats to that tract, so the proprietor does not get an exclu
sive proprietary title to the muskrats that may c9me upon 
it, but the law gave him the exclusive right to take them by _ 
certain methods or means while so on his farm, but pre
vented him from taking them in any other way or by any 
other means. This law simply restricts his right to take 
them except dul'ing the open season and in the manner thel'e 
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specified, which places the animals under the same protec
tion while on his farm as they would have while they were 
off of it, and his only advantage is his exclusive right to take 
them on his farm, and, of course, the improvement of his 
farm and the provisions made for feeding them would be 
an attraction to the animals to make their homes upon his 
farm. 

The general power of the state to prohibit, license, regu
late or control wild game and fish is based upon the fact 
that under our government they are owned by the sovereign 
state in trust for the people, and while a right of occupancy 
is recognized with regard to them, this is in the nature of 
a license or privilege which the state may circumscribe as it 
sees fit and that power extends to the protection of fi sh and 
game on private property over which they may pass or in 
which they may transiently dwell. Such temporary or acci
dental control does not give absolute property. Freund on 
Police Powers, sec. 419. 

It is a general proposition of law that licensed callings 
and licensed property is subject to police laws and r egula
tions and those laws and regulations can be changed at any 
time provided the changes are reasonable police regulations 
and where, as in this case, the property right in the animals 
is in the state, the state can make such rules, regulations 
and restrictions for their propagation and protection as it 
may from t ime to time see fit. 
TLM 

Criminal Law-Seoond Off enses-Prisons-Parole--One 
sentenced to serve from one to five years on charge of so
domy in house of correction and from one to two years on 
charge of taking indecent liberties with minor, two sen
tences running consecutively, is eligible to parole after he 
has served minimum of last sentence. 

October 21, 1927. 
BOARD OF CONTROL. 

You state that a man was committed to the Milwaukee 
county house of correction by the municipal court of Mil-
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waukee county on October 22, 1926 to serve a sentence of 
one to five years on a charge of sodomy; that on the same 
date he was committed to serve a term of one to two years 
on a charge of taking indecent liberties with a minor, the 
latter commitment to commence at the expiration of the 
former. 

You inquire when this man will be eligible for parole. 
In an official opinion to your board, XVI Op. Atty. Gen. 

83, it is held that one sentenced to serve under three sepa
rate sentences each being an indeterminate sentence in 
which the minimum is one year, the three running con
secutively, will not be eligible for parole until he has 
served the minimum sentence in the last sentence. This 
principle applied to the case submitted by you necessarily 
leads us to the conclusion that this man is eligible for parole 
after he has served the minimum sentence of the term im
posed on the charge of taking indecent liberties with a 
minor. 
JEM 

Fish and Game-Person convicted of violation of fish and 
game law cannot be granted hunting license within one year 
thereafter. 

October 21, 1927. 
N. H. RODEN, 

District Attorney, 
Port Washington, Wisconsin. 

You submit the following question : 

"If a person has been convicted since the beginning of 
this year for violating the law against fishing, or in other 
words has done illegal fi shing, can he at this time apply for 
a hunting license?" 

Sec. 29.63, subsec. (3), Stats., provides: 

"(a) Conviction for a violation of this chapter, in addi
tion to all other penalties, revokes any license theretofore is
sued pursuant to this chapter to the person convicted, and 
no license shall be issued to such person for a period of one 
year thereafter. 
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"(b) No license shall be issued to any per son for a 
period of one year following a conviction of such per son 
for a violat ion of this chapter." 

Under these provisions no hunt ing license can be given 
at the present time to a person who has violated within the 
year the fish and game laws. 
JEM 

Courts-Justice Courts-Fish and Ga.me-Justice court 
has no jurisdiction to t ry criminal case in which maximum 
fine is one hundred twenty dollars. Justice has, however, 
jurisdiction to bind over defendant to higher court in such 
case. 

LLOYD D. S MITH, 
District Attorney, 

Waupaca, Wisconsin. 

October 21, 1927. 

You r efer me to sec. 29.18, Stats., which provides for a 
closed season for wood duck, and sec. 29.63, subsec. (1), 
par. (c), which provides : 

"For the violation of any provision r elating to game 
birds, by a fine of not less than fifty nor more than one hun
dred dollar s, and in addilion thereto five dollars for each 
bird affected by such violation, * * * ." 

You state that a hunter was arrested for shooting wood 
duck and that the proof will be to the effect that he actually 
killed four wood ducks at that t ime while hunting. Under 
the above provision his maximum total fine will therefore 
be $120. 

You inquire whether a j ustice cour t would have jurisdic
t ion to t ry and determine such case or whether it will be 
necessary for him to bind him over to a higher court. J us
t ices have jur isdiction in criminal cases under sec. 360.01, 
subsec. (5) , Stats., "to hear, t ry and deter mine all charges 
for offenses arising within their r espective counties the pun
ishment whereof does not exceed six months' impr isonment 
in the county jail or a fine of one hundred dollars, or both 
such fine and imprisonment, except as other wise provided." 
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The maximum punishment as already stated being $120 
in the case submitted, it follows that the justice has no jur
isdiction to try the case but that he must bind the defendant 
over to a higher court that has jurisdiction to try the case. 
JEM 

A utornobiles-lntoxicating Liquors-Automobile upon 
which there is conditional sales contract may be disposed 
of after automobile has been confiscated for illegal trans
por tation of liquor. 

Owner of conditional sales contract, if he establishes his 
lien and that he has not been implicated in crime committed, 
is entitled to be reimbursed as liener to amount of his lien. 

CLIVE J. STRANG, 
District Attorney, 

Grantsburg, Wisconsin. 

October 21, 1927. 

In your recent letter you state that your county judge, 
acting pursuant to sec. 357.20 and following the statute on 
a plea of guilty to transporting moonshine, ordered the 
automobile used confiscated. You state that on investiga
tion it appears that the Commercial Credit Trust, Chicago, 
Illinois, holds a conditional sales contract on this automo
bile with an unpaid balance of $585. You inquire whether 
you are authorized to sell this car clear of this lien. Sec. 
165.25 contains the following: 

"* * * The court upon conviction of the person so 
arrested shall order the liquor disposed of in accordance 
with the provisions of this act, and unless good cause to the 
contrary is shown by the owner, may order a sale by public 
auction of the property seized, and the officer making the 
sale, after deducting the expense of keeping the property, 
the fee for the seizure, and the cost of the sale, shall pay a11 
liens according to their priorities, which are established, by 
intervention or otherwise at said hearing or in other pro
ceeding brought for said purpose, as being bona fide and as 
having been created without the lienor having any not ice 
that the carrying vehicle was being used or was to be used 
for illegal transportation of liquor, and shall pay the bal
ance of the proceeds into the treasury of the state for credit 
to the general fund. * * *." 



• 

OPINIONS OF THE ATTORNEY GENERAL 695 

This car can only be sold subject to the provisions of this 
statute. If the person holding this condit ional sales con
tract can establish his lien and it appears that he is an inno
cent holder he will be entit led to r ecover the value of hi s 
lien and the a utomobile can be sold, but the Iienor must be 
paid. 
JEM 

Automobiles-Common C a?'?'iers-C orporations-Public 
Utilities-Taxatior1r-Under ch. 395, Laws 1927, railroad 
commission and not tax commission is charged with duty 
of administering sec. 76.54, Stats. 

October 24, 1927. 
T AX COMMISSION. 

In your letter of recent date you inquire whether your 
commission is charged with the administration of sec. 76.54, 
Stats. 1927, which was created by ch. 395, Laws 1927. 

Ch. 395, Laws 1927, was an act "to repeal sections 194.01 
to 194.08; to create sections 194.01 to 194.15, sections 76.54 
and 20.495, subsection (5) of section 20.51 of the statutes, 
relating to the regulation of automobile common carriers, 
providing a penalty, and making appropriations." 

Sec. 194.01, Stats., provides: 

"In this chapter, unless the context otherwise r equires : 
" ( 1) 'Commission' means the railroad commission of 

·wisconsin." 

Sec. 194.03 confers on the railroad commission the power 
and imposes the duty "to require the filing of annual and 
other reports" by transportation companies, as defined in 
the act. 

Sec. 194.07 provides: 

"Prior to the first day of February of each year, unless 
the time therefor is extended by the commission for cause, 
the holder of every certificate shall file with the commission 
a report upon such forms as the commission shall pr escribe 
and furnish ." 

Subsec. (1), sec. 194.11 provides : 

"Every application for a certificate shall be accompanied 
by a filing fee of twenty-five dollar s, together with an addi-
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tional fee of forty dollars for each motor vehicle for the 
operation of which authority is sought. * * * · Every 
holder of a certificate shall also pay to the commission an 
annual fee of forty dollars for each motor vehicle for the 
operation of which a permit is in force, which fee shall 
accompany the annual report prescribed in section 194.07." 

Subsec. (1), sec. 76.54, provides : 

"Every auto transportation company as defined by sec
tion 194.01 shall keep a daily record upon forms prescribed 
and supplied by the commission for the operation of all 
motor vehicles, including trailers, under chapter 194. On 
or before t he fif teenth day of October, 1927, and quarterly 
thereafter such auto transportation company shall certify 
under oath, upon forms prescribed and furnished by the 
commission, a summary of such daily records for the pre
ceding quarter year ending on the last day of the preceding 
month, which shall show the total ton miles of operation, 
exclusive of that within the limits of cities and villages, in 
each county in which motor vehicles were operated and the 
grand total ton miles of operation, both passenger and 
freight, performed by the said auto transportation com
pany during such quarter year, exclusive of that within the 
limits of cities and villages, and such other information as 
the commission may r equire. The daily records shall be. 
fi led with the commission and preserved for a period of at 
least five years and thereafter until permission for their 
destruction shall be given by the commission; but in every 
case these records shall be preserved by t he commission un
til they have been compared with the annual summaries 
filed with it." 

Subsec. (2), sec. 76.54, provides, in part, as follows: 

"The commission shall t hereupon compute and levy a tax 
upon such auto transportation company to be levied and 
collected in addition to·all other fees and taxes imposed upon 
such company and upon the motor vehicles operated by it, 
and such tax shall be computed by the commission upon the 
following basis: * * * ." 

Subsec. (5), sec. 194.01, provides : 

" 'Motor vehicle' includes all vehicles or machines pro
pelled by any power other than muscular and used upon the 
public highways for the transportation of persons or prop
erty for compensation, but not including any vehicle usuaJly 
operated on or over rails and used in the business of trans
porting persons or property for compensation." 
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It will be noted that the definition of the word "commis
sion" as meaning the railroad commission applies only to 
ch. 194, Stats. Sec. 76.54 is placed in the chapter of the 
statutes entit led "Taxation of public utilities and insurance 
companies." 

Subsec. (1), sec. 76.02 provides that for the purpose of 
sections 76.01 to 76.29 of the statutes "the term 'commis
sion' without any other designation, means the tax commis
sion." Secs. 76.30 to 76.37 refer to the insurance commis
sion. Sec. 76.38 refers to the state treasurer. 

In secs. 76.39 to 76.53 where reference is made to the tax 
commission, the legislature has used the words "tax com
mission." 

Sec. 76.54, it will be noted, merely contains "commission" 
without any other designation. It becomes necessary, there
fore, to interpret the various provisions of ch. 395, Laws 
1927, to determine the commission intended by the legisla
ture to administer the provisions of sec. 76.54. 

The word "commission" as used in secs. 194.01 to 194.15 
clearly means the railroad commission of Wisconsin. 
Subsec. (1), sec. 194.01. The railroad commission is 
charged with the duty of requiring the fi ling by a transpor 
tation company of annual and other reports. Sec. 194.03. 
Every transportation company must submit to the r ailroad 
commission, prior to February first of each year, an annual 
report. Sec. 194.07. Under subsec. (1), sec. 76.54, ever y 
transportation company is required to keep a daily r ecord 
for the operation of all motor vehicles. Summaries of such 
daily r ecords shall be submitted to the commission, on Octo
ber fifteenth, 1927, and quarterly thereafter. The daily rec
ords shall be filed with the commission and preserved for 
five years, or until their destruction is ordered by the com
mission. 

"* * * But in ever y case these records shall be pre
served by the commission until t hey have been compared 
with the annual summaries filed with it." 

'f he annual summaries, as noted above, must be filed with 
the railroad commission. It follows that the daily records 
shall also be filed with the railroad commission. Hence, it 
appears clear, that when the legislature used the word 
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"commission" in sec. 76.54, it meant the railroad commis
sion of Wisconsin, and not the tax commission. 

It should be remembered that the fees collected by the 
railroad commission under subsec. (1), sec. 194.11 are, by 
subsec. (5), sec. 20.51, appropriated to the railroad com
mission. No additional appropriation was made to the tax 
commission, for the administration of ch. 395, Laws 1927. 
Undoubtedly the legislature had in mind that the railroad 
commission was charged with the enforcement not only of 
ch. 194, but also of sec. 76.54 when it included subsec. (5), 
sec. 20.51. 
SOA 

Fish and Game-Construction of pier in open water does 
not change character of such water; it is violation of sec. 
29.25, Stats., to shoot at game birds from such pier. 

October 26, 1927. 
CONSERVATION COMMISSION. 

Attention Mr. M. A. Patterson, Chief Clerk. 
In your letter of October 13 you ask whether XIV Op. 

Atty. Gen. 571, ruling that the construction of a wing dam 
into "open water" does not change the character of such 
water and that it is a violation of sec. 29.25, Stats., to shoot 
at game birds from such dam, is applicable in the following 
case : Piers have been constructed in Lake Winnebago; 
after the piers are in the water for some time, a certain 
amount of earth gathers, from which vegetation grows, 
offering partial concealment on such piers. 

It is my opinion that the answer to your question should 
be in the affirrrtative. 
FCS 
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Taxatio11r-Provision in sec. 70.59, Stats., that secretary 
of state shall certify to county clerk of each county amount 
of state taxes apportioned to and levied upon his county on 
or before fourth Monday of October in each year is merely 
directory and not mandatory. 

THEODORE DAMMANN, 

Secreta1v of State. 

October 26, 1927. 

You call my attention to sec. 70.59, subsec. (1), Stats., in 
your recent communication which provides, among other 
things: 

"The secretary of state shall annually apportion the state 
tax levied for the year, * * * and on or before the 
fourth Monday of October in each year he shall certify to 
the county clerk of each county the amount of such taxes 
apportioned to and levied upon his county * * * ." 
You inquire: 

"If for any reason the secretary of state should not make 
the annual tax levy on or before the fourth Monday in 
October, would the tax certificates be valid even though the 
tax was not actually certified to the county clerks on the 
fourth Monday in October?" 

The answer is, the certification would be valid if made 
after the fourth Monday in October. 

"In some states statutory provisions as to the time of the 
year when a tax levy shall be made are held to be mandatory 
so as to preclude a valid levy thereafter, but in other states 
such a provision is held to be merely directory so that a 
levy after the statutory date is valid." 3 Cooley Taxation 
]033. 

In Wisconsin it is directory merely. There is a statute 
that says it is, which reads as follows: 

"The directions herein given for the assessing of lands 
and personal property and levying and collecting taxes 
shall be deemed directory only, and no error or informality 
in the proceedings of any of the the officers intrusted with 
the same, not affecting the substantial justice of the tax, 
shall vitiate or in anywise affect the validity of such tax or 
assessment." Sec. 70.555. 

See also Mills v . Johnson, 17 Wis. 617. 
JWR 
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Appropriations and Expenditw,·es-Public Officers
Dairy and Food Commission-Prohibition Cotnmission
Dairy and food commission may pay its chemists salary 
and charge prohibition department for tests of liquor made 
by dairy and food chemists for prohibition commission. 

C. G. BLOUGH, Secretary, 
Board of Public Affairs. 

October 27, 1927. 

You state that as provided in ch. 315, Laws 1917, a work
ing agreement was developed between the dairy and food 
commission and the prohibition commission whereby 
chemists in the employ of the dairy and food commission 
make tests of liquor for the prohibition commission. 

This agreement was entered into on March 22, 1927, and 
since that time has been carried out by charging the 
salaries of the chemists so employed, on the pay rolls of the 
prohibition commission for the time spent on work for that 
department. 

The arrangement has not proved entirely satisfactory 
and it has been suggested that the salaries of these men 
should be paid in full by the dairy and food commission 
and a charge then made to the prohibition department or a 
transfer voucher issued for such services, so that the dairy 
and food commission would be compensated for the salaries 
of its employes for the time spent in analysis for the pro
hibition commission. 

You wish to be advised whether or not the statutes per
mit of such a procedure. 

I believe that the proposed arrangement is proper and 
complies not only with the act authorizing it, but also with 
sec. 20.76, Stats. 
MJD 



OPINIONS OF THE ATTORNEY GENERAL 701 

Physicians and Surgeons-Public Health-Basic Science 
Law-Ch. 79, Laws 1927, amending sec. 147.15, Stats., is 
general and affects all applicants for reciprocity in same 
way that it does residents of state applying for licenses; 
under provisions of sec. 147.08, Stats., they are required to 
pay fifteen dollars as provided in that section. 

BOARD OF MEDICAL EXAMINERS, 

La Crosse, Wisconsin. 

October 31, 1927. 

Attention Mr. Robert E. Flynn, Secretary. 
You enclose a copy of ch. 79, laws of 1927, amending sec. 

147.15, Stats., requiring a certificate showing that the 
applicant for a license as a physician had completed a 
hospital interneship of at least twelve months in a reputable 
hospital in addition to the previous requirements and you 
desire to know if this requirement affects all applicants for 
reciprocity who have practiced in other states. You ask 
if it is proper for the board to require that such a man be 
required to meet our present law governing licensure, or 
does th1s new law only apply to graduates of 1927 and there
after. 

You are advised that the provisions of this law are 
general and must be held to affect all who apply for license 
under the law. 

You desire also to know if all applicants for reciprocity 
before the board regardless of their year of graduation are 
required under sec. 147.08 of the basic science law to pay 
the fee of fifteen dollars. This basic science law you say 
was passed by the legislature of 1925 and you wonder if 
physicians who have been practicing twenty years or more 
in some other state are required to pay this fee after they 
have been duly qualified by our board. 

You are advised that the provisions in sec. 147.08 re
quiring the fee to be paid is general and have no exception, 
so I do not see how we can read any exception into the law 
or to the law as passed by the legislature. 
TLM 
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Physicians and Surgeons-Physician duly licensed in 
another state is not required to be licensed in this state for 
purpose of practicing when he is in actual consultation with 
resident licensed practitioner. 

B RUCE M. BLUM, 
District Attorney, 

Monroe, Wisconsin. 

November 1, 1927. 

You inquire whether a duly qualified and licensed physi
cian of another state need be licensed by the state of Wis
consin while doing work under, with or in the office of a 
doctor who is duly licensed in t he state of Wisconsin. You 
state that you have the following situation in your city : 

"A licensed physician and surgeon of the state of Illi
nois, having an office in Freeport, Illinois, is called into 
Wisconsin, to t he city of Monroe, by a duly qualified and 
licensed pract icing physician in t he state of Wisconsin, 
having an office in Monroe, Wisconsin, for the purpose of 
doing special work in his office." 

This is done once every week at cer tain hours. 
The practice of medicine is prohibited in this state un

less the person is duly licensed under sec. 147.14, Stats. 
The application, exam.ination, and licensing is provided for 
in secs. 147.15 to 147.17. Sec. 147.19, subsec. (1) , pro
vides : 

"Sections 147.14 to 147.18, shall not apply to commis
sioned surgeons of the army, navy, federal health ser vice, 
or to medical or osteopathic physicians of other states or 
countries in actual consultation with resident licensed prac
titioners of this state, * ,:, * " 

Sec. 147.02 provides as follows : 

"No person shall treat, or attempt to t reat, the sick un
less he shall have a cer tificate of registration in t he basic 
sciences, and shall have r ecorded the same with the county 
clerk in the manner provided in section 147.14, and shall 
have complied with all other requirements of law. * * *." 

The case described in your question comes under t he ex
ception in sec. 147.19, t he physician from Freeport being 
in actual consultation with your r esident licensed practi
tioner, and therefore may practice without a license in Wis-
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cousin. You will note that sec. 147.02 expressly provides 
that a certificate of registration in the basic sciences shall 
not be required from those exempted under subsec. (1), 
sec. 147.19. 

Your question is therefore answered in the negative. 
JEM 

Approvriations and Expenclitures-Cou1·ts-Habeas Cor
pus acl Testificanclum-Prisons-Prisoners-State prison 
may be reimbursed for traveling expenses incurred by offi
cer who necessarily accompanies prisoner to court in re
sponse to writ of habeas corpus ad testificandum. Salary 
of such officer is not part of such traveling expenses. 

November 1, 1927. 
BOARD OF CONTROL. 

You have directed my attention to ch. 233, Laws 1927, 
which creates sec. 292.45, Stats., and provides that when 
an inmate of a state institution is brought into court in re
sponse to writ of habeas corpus ad testificandum, "the in
stitution from which the prisoner or inmate has been 
brought shall be reimbursed by the comt in which the case 
originated t he actual and necessary traveling expenses in
curred in taking such inmate into court on said process and 
returning him to the institution." 

You state that it is necessary when a witness is sent from 
the Wisconsin state prison to have an officer of said prison 
accompany him. You inquire: 

"Under such circumstances can the traveling expense of 
the officer be included in the bill to be presented to the 
court?" 

You will note that the statute does not, in terms, limit 
the traveling expenses to t hose of the prisoner. It is broad 
enough to include those of the officer. In other words, the 
statute is broad enough to include all actual and necessary 
traveling expenses incurred in taking such inmate into 
court and returning him to the institution. I therefore be
lieve that your first question should be answered in t he 
affirmative. 
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You also inquire : 

"Can the salary of the officer for the period necessary to 
produce the witness and return him to t he prison be also 
included in the expense to be reimbursed by the court?" 

You will note that only traveling expenses are included. 
This does not include any compensation to be paid to the 
officer. Your second question must therefore be answered 
in the negative. 
JEM 

Fish and Game-Open Water- Natural growth of vege
tation in contemplation of sec. 29.25, Stats., includes only 
vegetation that grows in water and not such as cannot 
grow in water such as t rees and stumps. 

November 1, 1927. 
CONSERVATION COMMISSION. 

You inquire whether old stumps or dead t rees found in 
water which has been backed up by the building of a dam 
would be classed as natural growth of vegetation extending 
over the water surface and of such height as to off er par
tial or whole concealment for the hunters. You inquire 
whether dead t rees are considered natural growth of vege
tat ion in contemplat ion of sec. 29.25, subsec. (2), Stats. 
This subsection provides as follows : 

" 'OPEN WATER' DEFINED. 'Open water ' is any water 
outside or beyond a natural growth of vegetation extending 
over the water surface, and of such height as to off er par
tial or whole concealment for the h unter." 

Natural growth of vegetation as here contemplated in my 
opinion is such as grows in waters, such as lakes and rivers 
and would not include stumps or trees that cannot and have 
not grown in such waters. 
JEM 
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Insurance-Newspaper of this state which publishes ad
vertisements of unlicensed insurance company of another 
stn.te soliciting insurance business in this state and receives 
compensation therefor, aids and assist such unlicensed com
pany to do insurance business in this state within meaning 
of sec. 209.05, Stats., and is liable for assisting in such un
lawful business. 

November 1, 1927. 
M. A. FREEDY, 

Commissioner of Insurance. 
You enclose a copy of a clipping from a newspaper which 

appears to be an advertisement by the National Protective 
Insurance Association of Kansas City, Missouri, solicit ing 
our citizens to write to the company for information as to 
the plan of the company to issue policies direct from its 
office in Kansas City, Missouri, for a premium of one cent 
a day or $3.65 a year. The company, you say, is not li
censed in this state and you ask if the newspapers publish
ing such advertisements are acting as agents for the insur
ance company under the provisions of secs. 201.05 and 
201.06, Stats. 

Sec. 209.05, defining agents within the meaning of our 
statutes, says : 

"Every person or member of a firm or corporation who 
solicits insurance on behalf of any insurance corporation 
or person desiring insurance of any kind, * ,:, * or in 
any manner aids or assists in doing either, or in transact
ing any business of like nature for any insurance corpora
tion. or advertises to do any such thing, shall be held to be 
an agent of such corporation to all intents and purposes, 
unless it can be shown that he receives no compensation for 
such services. * * * ,. 

I think if the newspaper publishing that advertisement 
receives compensation t herefor, which would be compensa
t ion for such services in assisting and aiding t he company 
in doing such unlicensed insurance business, then it would 
come within the prohibition of the statute. 
TLM 

45 
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Bridges and Highways - Toll Bridges - Counties -
County committee has no power to enter into agreement 
wit h owner of toll bridge for leasing by county of such 
bridge. 

November 1, 1927. 
HIGHWAY COMMISSION. 

With your letter of October 26 you enclose copy of an 
agreement entered into between Muscoda Bridge Company 
and Grant county, Wisconsin. You state t hat a like agree
ment has been entered into betv,een t he Muscoda Br idge 
Company and Richland county. 

The agreement with Grant county reads, in part, as fol
lows : 

"That, WHEREAS, t he state highway commission has 
deemed it advisable for t he proper constr uction and im
provement of a por t ion of state trunk highway No. 80, lo
cated in lot 5, block 3 of the village of Muscoda, Grant 
county, Wisconsin, to change and r elocate such highway 
and to relocate the same as it cr osses the Wisconsin River ; 
and 

"WHEREAS, the party of the fi rst par t is the owner of t he 
lan d required for and of the pr emises to be affected by such 
change; and 

"WHEREAS, a plat, a copy of which is attached her eto, 
showing the existing location of t he road and the proposed 
change, has heretofore been fi led wit h the chairman of t he 
Grant county highway committee as provided by law; and 

"WHEREAS, t he parties hereto have dealt and ar e now 
dealing for the pur pose of making a necessary adjustmen t 
and coming to an agreement as to t he value of t he pr emises 
taken, and the damages sustained by t he taking, and fixing 
the compensation to be made, or the benefits assessed ; and 

"WHEREAS, the parties hereto have come to an agreement 
covering damages sustained by the taking, the compensa
tion to be made to the owners, benefits to be assessed, and 
any and all other matter s involved in t he pr emises; 

"Now, THEREFORE, it is agreed between the parties here
to, as follows, to wit : 

" l. The par ty of the fir st part her eby conveys to t he 
par ty of the second par t for highway purposes, the follow
ing described premises, in Grant county, Wisconsin, to wit: 

" 'A strip or parcel of submerged land ninety-nine feet in 
widt h, lying between t he south shore of t he main channel 
of the Wisconsin River and t he thread of said r iver , t he 
center-li ne of which strip is described as follows: Begin-
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ning at a point on the north line of Commercial Street pro
duced twenty-three and two-tenths feet west from the 
southwest corner of block three, original plat of the village 
of Muscoda, Grant county, Wisconsin, and extending north 
nine degrees and forty-one minutes east to a point on the 
north line of, and fi ve hundred sixty-six and five-tenths feet 
westerly from, t he north quarter corner of section one, 
township eight north, range one west. The area included 
therein is ninety-two one-hundredths acres, more or less, 
exclusive of all that portion of Wisconsin A venue lying in 
the bed of said river. 

" 'Also all that part of lot five, block three, original plat 
of the village of Muscoda, Grant county, Wisconsin, lying 
westerly of t he following described line: Beginning at a 
point on the south line of and nine and eight-tenths feet 
from, t he south west corner of said lot five, thence north 
nine degrees and forty-one minutes east, making an angle 
of eighty degrees and nineteen minutes with the south line 
of said lot five, to an intersection with the south shore of 
the main channel of t he Wisconsin River : and any portion 
of Wisconsin A venue claimed by adverse possession border
ing on the west line of said lot five. The area included 
therein is four one hundredths acres, more or less.' 

"2. The party of the second part is to pay to the party 
of the first part within thirty days from date, the sum of 
five thousand dollars ($5000), the balance due upon an ad
justment of the value of t he land taken, t he damages sus
tained by the taking, and the benefits assessed. 

"3. The party of the first part is to allow free passage 
to the public over said. bridge from and after date of the 
payment of the $5000 herein provided, and is to continue 
until the new bridge to be built is open for travel, subjeet 
however to such regulations as the party of the second part 
may see fit to establish. 

"4. While the public is using the bridge owned by the 
party of the first part, Grant county shall be responsible. 

"5. When the new bridge is open for travel, possession 
of t he old bridge shall revert to t he party of the first part, 
and the party of t he second part shall not be responsible 
for turning back the bridge to the party of t he first part in 
good condit ion and it is expressly agreed t hat t he party of 
the first part shall accept it in such condition as it may be 
found after use by the public as her ein provided for." 

You inquire whether t he respective counties had the 
power to enter into the above agreement. 

Subsec. (1), sec. 83.08, Stats., provides in part, as fol
lows: 
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' ''Whenever the state highway commission shall deem it 
necessary for the proper construction, improvement or 
maintenance of an:v ~tate tnmk highway or prospective 
state highway or state highway or any bridge thereon to 
change or relocate the same, the commission shall so order, 
and shall prepare a plat or map showing the old and new 
locations. and shall file a copy of such order and plat with 
the county clerk and the county highway committee. It 
shall thereupon be the duty of the county highway commit
tee to deal by contract, if possible, with the owners of the 
land required for and of the premises to be affected by such 
change, and to make proYision for such change within 
thirty da;vs aft.er the filing of said copy. The contract shall 
be in writing, shall name the county as grantee of the lands 
acquired. and shall be signed on the part of the public by 
t he committee, and shall be filed with the county clerk and 
may be r ecorded in the office of the register of deeds. Such 
contract shall not be binding until approved by the state 
highway commission." 

It will be noted that under Lhe foregoing statute, it is the 
duty of the county highway committee to acquire the neces
sary r ight-of-way fo1· the bridge at Muscoda. T he county 
highway committee is given the power to enter into con
tracts for the acquisition of such right-of-way, but such 
contracts are not binding until approved by the highway 
commission. 

It will be noted from the terms of the agreement that the 
payment of 55000 by each county was intended not only to 
reimburse the i\luscocla Bridge Company for the necessary 
r ight-of-way, but as pa) ment of rental for the toll bridge-. 
If t he contract may be interpreted as one relating solely to 
the acquis ition of the necessary right-of-way, the sum fixed 
as the value for such right-of-way is entirely disproportion
ate to the actual value thereof. 

It would seem that the respective county highway com
mittees have attempted to lease the toll bridge owned by the 
Muscoda Bridp:e Company. I find no statute authorizing a 
county committee to pursue such a course. In the absence 
of specific authority granted by statute a county highway 
committee has 110 power to lease a toll bridge. 

This department, therefore, is of the opinion that t he 
county highway committee had no power to enter into t he 
agreement above referred to. 
SOA 
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Public Officers-County Highway Committee-Village 
S'U.pervisor-Supervisor of village is not ex officio member 
of county highway committee. 

R. M. ORCHARD, 

District Atto1·ney, 
Lancaster, Wisconsin. 

November 1, 1927. 

You ask whether or not the president of a village, who 
is also super visor , is ex officio member of the county high
way committee and entitled to be present and take part in 
any action of the county highway committee pertaining to 
a project in the village. 

Sec. 82.05, subsec. (1), as amended by ch. 26, Laws 1927, 
provides in part: 

"Each county board at the annual meeting shall by ballot 
elect a committee of not less than three or more than five 
persons, * * * to serve for one year and unt il their 
successor s ar e elected * * *. Such committee shall be 
known as the 'County Highway Committee,' and shall be 
the only committee representing the county in t he expendi
ture of county funds in constructing or maintaining or aid
ing in constructing or maintaining any roads or bridges 
within the county. * * * ." 

82.05, subsec. (3), reads as follows: 

"The town chairman of each town in which state aid con
struction is performed shalr be ex officio a member of the 
county committee, or shall act with such committee on all 
matters affecting such construction in his town, provided 
the town has voted a portion of t he cost t her eof." 

This is a specific provision that applies to towns only. I 
find no such pr ovision as to the supervisor of the village; 
hence your question is answered in the negative, that is to 
say, the supervisor of a village is not an ex officio member 
of the county highway committee. 
JWR 
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Courts-Writs of Error-Criminal Law-Writ of error 
in criminal case can be taken only from final judgment. 

P AUL B . CONLEY, 
District Attorney, 

Darlington, Wisconsin. 

November 2, 1927. 

You state that A, B, and C were convicted of burglary in 
t he night t ime after a jury tr ial; that following the convic
t ion their counsel made a motion for a new trial which was 
overruled. A second motion for a new trial was ther eafter 
made on the j udge's minutes which was also overruled. 
Still a t hir d motion for a new trial was subsequently made, 
based upon the bill of exceptions to be settled wit hin two 
weeks; that following the overruling of the second motion 
you made a motion that the defendant be immediately sen
t enced and t he defense counsel objected to the granting of 
this motion . 

You submit a question at the suggestion of the j udge as 
to whether a sentence would necessarily have to be imposed 
in a criminal case before a bill of exceptions can be settled 
and an appeal perfected. 

Under sec. 274.05, Stats., writs of error are issued out of 
t he supreme court to review final judgment in actions tri
able by jury. 

There can be no second writ in the same case. Zimme1·
nian v. Turner, 24 Wis. 483; Second Ward Bank v. Upham, 
14 Wis. 596. 

The case of Jackson v. State, 92 Wis. 422, is rather de
cisive of this subject and a late case. It has also been held 
that a writ rloes not lie from an order. See Eaton v . Gil
lette, 16 Wis. 546. It lies only from judgments when it is in 
the natur e of a judgment. Payne v. Chase, 14 Wis. 653. 

You are t herefore advfsed that no appeal in the nature of 
a writ of error can be taken to the supreme court unless 
sentence is fi r st imposed. It also follows that a bill of ex
ceptions should not be settled until the final j udgment has 
been imposed. 
JEM 
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Public Ofjicers-Registe1· of Deeds-There is no legal ob
jection to register of deeds' practicing law while holding 
office. 

PAUL B. CONLEY, 

District A ttomey . 
Darlington, Wisconsin. 

November 2, 1927. 

You state that the regist er of deeds of your county has 
passed the qtate bar examination and is now authorized to 
practice law in this state; that he has been offered an ex
cellent opportunity in your city and is at present planning 
to enter the practice of law about the first of January. You 
inquire whether he is authorized to appoint a deputy to take 
his place in the office, he, of course, being r esponsible for all 
the acts of hi s deputy. and whether there is any legal objec
tion to t his . 

Sec. 59.50, Stats., provides : 

"Every r egister of deeds shall appoint one or more depu
ties, who shalJ hold their office during his pleasure. Such 
appointment shall be in writing and filed and recorded in 
his office. Such deputy or deputies shall a id the register in 
the performance of his duties unaer his direction, and in 
case of Yacancy or t he r egister's absence or inability to per
form the duties of his office such deputy or deputies shall 
perform t he duties of r egister unt il such vacancy is fi lled or 
during the continuance of such absence or inability." 

I see no legal objections to your register of deeds' prac
ticing law while he holds said office, as long as he sees to it 
that t he duties of the office are performed by his deputy. 
There may be some political objections to it as it may not 
meet with the wishes of the people or electors of your 
county. This, however, is not t he question submitted by 
you. 
JEM 
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Charitable and Penal Institutions-Jails-Municipal Cor
porations-City is not liable for torts of police officer while 
engaged in duties of his office. 

County seems to be liable for hospital bill of inmate of 
county jail under facts sta ted. 

Eow ARD MEYER, 

District Attorney, 
Manitowoc, 'Wisconsin. 

November 2, 1927. 

You state that a resident of the city of Two Rivers com
mitted a robbery in t he county of Manit owoc; that after the 
commission of the robbery he was arrested by a policeman 
of the city of Two Rivers and delivered to t he county jail; 
that in making the arrest the criminal was shot by the po
liceman, ·which necessitated his being treated at the hospital, 
for which t here was a b ill incurred. 

You inquire whether the city of Two Rivers or the county 
of Manitowoc is liable for this bill. 

I know of no law which makes t he city of Two Rivers 
liable for t his bill caused by the action of its police officer. 
I am not aware of any statute which would create such lia
bility, and the general rule is that a city is not liable for t he 
torts of its officers when performing a governmental func
tion of the city government. The police department is, of 
course, a department engaged in a governmental fu nction· 
only. Unless there are reasons which you do not state in 
your letter why the county is not liable, I am of the opinion 
that the county is primarily liable for the hospital bill . 
JEM 

In toxicating Liquors-County institution in order to pur
chase and use alcohol in said instit ut ion must secure permit, 
for which r egular fee is ten dollars. 

Eow ARD MEYER, 

Disfrict A ttorney, 
Manitowoc, Wisconsin. 

November 2, 1927. 

You inquire if a county insane asylum is obliged to take 
out a state permit and pay ten dollars for the same in order 
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to purchase and use alcohol in such instit ution. You state 
that said institution has a federal permit but has never 
been asked to get a state permit. 

In an official opinion r endered by this department, XI 
Op. Atty. Gen. 310, it was held that a county institution 
using intoxicating liquors is required to have a permit. The 
regular statutory fee for a permit being $10, it follows that 
your question must be answered in the affirmative. 
JEM 

Public Lands-Taxati01~Lands to which state acquires 
title prior to first Monday of August in any year are ex
empt from taxation for that year , but lands of which state 
becomes owner after such date are not exempt for that year. 

R. M. ORCHARD, 

District Attorney, 
Lancaster, Wisconsin. 

November 2, 1927. 

You state that a short time ago the university of Wiscon
sin acqu ired certain lands in Grant county by foreclosure 
of a mortgage t hat they had held on said land; that the 
question has now arisen as to whether or not t his land is 
exempt from taxation and should be removed from t he tax 
r oll of this year. 

The answer to t his question depends upon the date when 
the stat e of Wisconsin acquired t it le to this land. This fact 
you do not bring out in your communication. 

I refe r you to the case of Petition of Wausau Investment 
Company, 163 Wis. 283. I quote from the syllabus: 

"3. u nder our statutes the assessment roll is to be 
deemed completed, except for the correction of mistakes and 
clerical error s, on the first Monday in August when, under 
sec. 1064, it is to be delivered to the clerk for filing; and the 
subsequent levy of taxes must be considered as relating back 
to said date. 

"4. Lands deeded to the state prior to the first Monday 
in August in any year are exempt from taxation for that 
year, but lands of which the state becomes owner after that 
date are not exempt for that year." 

This passes directly on the question submitted by you. 
JEM 
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Courts-Writs of Error-lnlo.i;icating Liquors-Judg
ment discharging defendant on writ of habeas corpus on 
ground that trial court had no jurisdiction may be reviewed 
in supreme court by certiorari and also on- writ of error. 

ARTHUR M. SELLS, 

District Attorney, 
Florence, Wisconsin. 

November 3, 1927. 

You state that on September 27 a justice of the peace of 
your county issued a search wanant to search the premises 
of two persons for intoxicating liquors; that the search was 
made by two officers of the slate prohibition commission, to
gether with t he assistance of a local constable, and stills and 
a large quantity of mash and intoxicating liquors were 
seized; that the defendants were brought befor e the just.ice 
for preliminary examination on September 28, 1927. The 
attorney for the defendants objected lo the j urisdiction of 
the justice on the ground thal he had not been qualified pur
suant to law. The case was adjourned for a week and the 
defendants were released from prison on a writ of habeas 
corpus, issued by the county judge. The writ was issued hy 
said county judge for the reason that the justice had not 
properly qualified. It appeared that the election for justice 
was held on April 7, 1927, the oalh of office and bond being 
dated June 10, 1927, and it being filed with the clerk of the 
circuit court on June 15, 1927. 

It appeared that Olson, the justice, filed no affidavit pur
suant to sec. 60.59, showing thal he did not qualify within 
the time prescribed by Jaw because of necessary absence 
from the county or being sick. 

You state t hat you argued that the justice was at least a 
de facto officer and that his jurisdiction could not be at
tacked by a collateral proceeding such as habeas corpus. 

You have directed me to ihe following authorities: Toll<' 
v. Stone, 1 P inn. 230, and In re Burke, 76 Wis. 357, which 
sustain you in your contention. In addition to you r author
it ies I refer you to State v. Bloom, 17 Wis. 538; Chicago & 
Northwestern Railway Company v. Langlade County and 
others, 56 Wis. 614; Olson i· . Hawkins, 135 Wis. 394, 398. 

You state that you would like lo have this case reviewed 
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in the supreme court and you inquire whether it would be 
the right procedure to obtain a writ of cer t iorari. 

In re Boyle, 9 Wis. 240, was a case brought to t he su
preme court by a certiorari to the county judge to r everse 
an order made by him upon a proceeding in habeas corpus, 
releasing the relator from imprisonment. Bridget Boyle 
had been tried and convicted in the municipal court of the 
city of Milwaukee, for assault and battery, and fined one 
dollar with costs, and had been committed to jail for non
payment of the fine. It was alleged that the judge and 
clerk of the court had not been du1y elected because a t the 
time of their eleclion the act creating the municipal court 
had not been published, as required by the constitution, and, 
therefore, her commitment was illegal. 

You will note t hat t his case involves the same question 
that you have presented. The jurisdiction of the trial court 
was passed upon by habeas corpus and said habeas corpus 
proceeding was reviewed in the supreme court on writ of 
ce1i:iorari. Upon the authority of t his case I am of the 
opinion that certiorari will lie in your case. I am also of 
the opinion that the case can be reviewed in the supreme 
court by writ of error, for under sec. 274.05, Stats., it is 
expressly provided that writs of error may issue of course 
out of the supreme cour t in vacation as well as in tel'm, re
turnable to that court to review the order or judgment of 
any court discharging or remanding a per son brought be
fore it by writ of habeas cor pus. 
JElVI 

Agricultu,?·e-Noxious Weeds-W here t ract of land on 
which noxious weeds are gr owing is less than 40-acre sub
division of section, notice to destroy such weeds should 
specify particularly kinds of noxious weeds and also include 
governmental description of such tract of lands or descrip
tion sufficient for conveyance of said lands. 

November 4, 1927. 
W. A. DUI•fl'Y, 

Commissioner of Agriculture. 
In your letter of October i4 you inquire whether a notice 

to "cut or destroy all noxious weeds, on all land owned, oc-
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cupied or controlled by you" will meet the requirements of 
subsec. (2), sec. 96.01, ,vis. Stats., which provides that the 
weed commissioner shall ser ve a notice to cut the noxious 
weeds to the owner or occupant of a ll lands on which nox
ious weeds are growing and that "such notice shall specify 
the kinds of noxious weeds and designate the t ract on which 
such weeds a re growing, accor ding to for ty-acr e subdivi
sions of sections or other appr opriate description." 

The pr ovisions of subsec. (2), sec. 96.01, Stats., clearly 
contemplate a more particular descr iption of the kinds of 
noxious weeds and the lands upon which such weeds are 
growing t han would be given by ser ving notice to the owner 
or occupant "to cut or destroy all noxious weeds on all land 
own ed, occupied or cont rolled by you." The notice given by 
the weed commissioner should specify particularly t he kincli-; 
of noxious ,veeds and, where the tract on which such weed!'; 
are growing is less than a 40-acr e subdivision of a section, 
such notice should include a governmental description of 
the tract on which such weeds ar e growing or a description 
sufficient to convey t itle to such tr act of land. 
H HN 

Insurance-Mutual Conipanies-Nonassessable insur
ance policy issued by domestic mutual insurance company 
while its surplus is maintained as req uired by sec. 201.07, 
subsec. (2), par. (cl), Stats., is exempt from assessments. 

November 4, 1927. 
M. A. F REEDY, 

Commissioner of Insurance. 
Sec. 201.07, subsec. (2), par . (cl), Stats., aut horizes a 

domestic mutual insurance company to issue nonassessable 
policies as long as it maintains a net surplus exclusive of 
surplus notes equal to the sum of the capital and surplus 
r equ ired of a stock company to begin to transact the same 
kind of business and while such surplus is so maintained as 
a distinct guarantee fu nd and so shown in its annual state
ment. Nonassessment policies may not be written when 
~uch guar antee fund falls below such sum. You inquir e 
whether an assessment may be levied upon a nonassessable 
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policy if t he guarantee fu nd and surplus fall beneath t he 
r equirements above set for th, alt hough the policy was is
sued when the mutual maintained t he necessary sur plus. 

The foregoing section clearly authorizes nonassessable 
policies when written in accor dance with its provisions. It 
consents to a mutual company's limiting the liability of its 
policyholders to premiums and not assessments should they 
so elect, as long as the necessary surplus is available. If 
such nonassessable cont r act between the mutual and the in
sured is legal when made, it is not subject to assessment at 
a later date. You ar e therefo.re advised t hat nonassessable 
policies issued legally, pursuant to sec. 201.07, subsec. (2) , 
par. (d) , are exempt from assessment . 
MJD 

Public Officers- County Boarcl-Town Chairman--Chair
man of town and member of county board who ceases to tie 
inhabitant of town from which he was elected vacates his 
office. 

He also vacates his office as member of county board of 
super visors and has no right to sit or vote as member of 
such board. 

M ARTIN GULBRANDSEN, 
Dist1·ict Attorney, 

Viroqua, Wisconsin. 

November 4, 1927. 

I quote your statement of fact s and quest ion as follows : 

"L was elected chairman of the town of Stark, Vernon 
county at the annual term meeting in 1927. Subsequent to 
his election he moved to the village of La F ar ge, Vernon 
county where he now r esides. 

"Question: * * * Has he forfeited his right to t he 
office of chairman of the town and as a member of the Ver 
non county board of supervisors?" 

I note you quote t he case of State ex 1·el. Gill, A ttorney 
General v . Board of Su,pervisors of Milwaukee County, 21 
Wis. 443. I have r ead t he case carefully but do not believe 
it is applicable to the quest ion propounded. 

Sec. 17.03, subsec. (4), Stats., under the t itle "Vacancies, 
how ca used," reads as follows : 
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"His ceasing to be an inhabitant of this state ; or if the 
office is local, his ceasing to be an inhabitant of the district, 
county, city, village, town, ward or school district for which 
he was elected or within which t he dut ies of his office are 
required to be discharged ; and in t he case of a school dis
trict officer, and in addition to t he foregoing, his being and 
remaining absent from the district for a period exceeding 
sixty days." 

The office is a local one and he is not now an inhabitant of 
the town for which he was elected or within which the du
ties of his office are r equired to be discharged. 

He has duties to perform within the town. He may ad
minister oaths and affidavits in all mat ters pertaining to the 
town. See 60.29 paragraph one. 

He shall sign town orders. Sec. 60.35 (1) reads in part 
as follows : 

"The amount of any account audited and allowed by the 
town board shall be paid by the town treasurer on the order 
of the board signed by the chairman and countersigned by 
the clerk, ,:, * * " 

As a member of the county board he shall inspect the 
docket of the justice of the peace in h-is town. Sec. 59.82. 

The word "inhabitant" as mentioned in 17 .03 ( 4) is de
fined under ch. 370 on the construction of statutes. S~c. 
370.01 (6) provides: 

"The word 'inhabitant' shall be construed to mean a resi
dent in the particular locality in r eference to which that 
word is used." 

Hence, I would answer the first part of your question in 
the affirmative, that is, that he has forfeited his right to the 
office of chairman of t he town. 

The second part of your question is also answered in the 
affirmative. Sec. 59.03 (2) (a) under "Composition" pro
vides : 

"Of the chairman of the town boards of the several towns 
therein." 

Questions akin to the ones you asked were answered VI 
Op. Atty. Gen. 595, XV Op. Atty. Gen. 505 and V Op. Atty. 
Gen. 607. 
JWR 
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Public Healtl~Public Officers-County health committee 
appointed under sec. 141.06, Stats., may receive neither 
compensation for t heir services nor reimbursement for 
t raveling expenses. 

E. J. MORRISON, 
District A ttorney, 

Portage, Wisconsin. 

November 4, 1927. 

You ask whether the county board may provide by reso
lution that members of the county health committee created 
by sec. 141.06, Stats., receive compensation or traveling ex
penses. 

In X Op. Atty. Gen. 736, it was held that the county 
board was without power to pay the county health commit
tee members for their services. I find no statute authoriz
ing reimbursement for expenses necessarily incurred in 
performing their duties. The county highway committee 
receives traveling expenses because the statute, sec. 82.05, 
expressly allows. The county highway commissioners like
wise receh ~ salary and traveling expenses as do the county 
school supervisors appointed by t he county superintendent, 
all because the statute authorizes. 

While it seems a hardship it is clear that this committee 
takes office without salary and no assurance that it may re
ceive reimbursement for traveling expenses, although busi
ness judgment should, in most cases, so require. I can only 
advise therefore that since the statutes make no provision 
for payment for their services or expenses nece:;sarily in
curred in performing their functions t he county board may 
not provide by resolution therefor. 
MJD 
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Cha1'itable and Penal Institutionr.;-Blinclr-Under sec. 
47.08, subsec. (1 ), Stats., county is liable for support and 
maintenance of blind person who has been lifelong resident 
of this state and resident of such county for at least one 
year next preceding date of application for blind pension. 

Under sec. 47.08 county is not liable for support and 
maintenance of blind person who has been resident of an
other county in state for ten years or more and of county 
wherein he presently resides for less than one year. 

However, in such case, county wherein blind person r e
sides may make payments to such person within and for 
fi rst year after such person takes up residence therein and 
cha rge such moneys to county wherein recipient formerly 
lived. 

November 4, 1927. 
N. H . R ODEN, 

District A tto m ey, 
Port Washington, Wisconsin. 

In your letter of October 11 you ask the following ques
tions : 

I. Is Ozaukee county liable for the suppor t and main
tenance of a blind lady who has been a resident of Ozaukee 
county for one year and who formerly r esided in another 
county in this state? 

II. Is Ozaukee county liable for the support and main
tenance of a blind person who has been a resident of Ozau
kee county less than one year and who has been given aid 
by another county in this state for many years ? 

Your first question must be answered in the affir mative. 
Sec. 47.08, subsec. (1), Stats., as amended by ch. 95, Laws 
1927, reads as follows : 

"Any male person over the age of eighteen, and any fe
male per son ov~r t he age of eighteen years, who is declared 
to be blind or blind and deaf as hereinafter provided shall 
receive from the county of which he or she is a resident an 
annual pension payable quarterly. Such pension shall be 
an amount which when added to any amount received as an 
income from other sources, shall not exceed seven hundred 
and eighty dollars. In no event, however, shall any pension 
exceed three hundred and sixty dollar s if the person receiv
ing t he pension is blind and four hundr ed and eighty dol
lar s if both blind and deaf." 
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Subsec. (2) of t he same section provides in part : 

" In order for any person to receive such pension he must: 
(a) Have been a resident of t his state at t he t ime he lost 
his sight, or have been a resident of t his state for t en years 
or more, and of t he county in w hi ch such application 'is 
made f or at least one year im1nediately next precedi ng date 
of applicati on before maki ng appli cation for such pension 
* * * " 

Under the provisions of the above statute, the r ecipient 
of a blind pension must be a resident of the county which 
grants the pension and such residence must have continued 
for one year before the application for the pension may be 
made. Hence, under the facts presented in your fir st ques
t ion, the blind lady who has been a resident of Ozaukee 
county for one yea r is ent itled to r eceive from such county 
an annual blind pension pursuant to sec. 47.08, Stats. 

Your second question must be answered in the negative. 
Ozaukee county is not liable for the support and mainte
nance of a blind per son who has been a r esident of the 
county less than one year , as such blind per son is unable to 
comply wit h the provisions of sec. 47.08, subsec. (2) , Stats., 
which requires a r esidence of "at least one year immedi
at ely next preceding date of application before making ap
plication for such pension." 

However , such blind per son, upon moving from one 
county to another , is not necessarily penalized by losing his 
or her blind pension for the year r equired to comply with 
the pr ovisions of sec. 47.08 (1) , for, under subsec. (3 ) , sec. 
47.08, Stats. : 

"Payments may be made by any county to any person 
within and for t he first year aft er such person takes up res
idence therein and t he same shall be and constitute a charge 
against the county wher ein such per son resided for at least 
one fu ll year before removal to t he county which pays such 
pension. The clerk of t he county making such payments 
shall cer t ify to the clerk of such ot her county the amount 
of the pension so paid quarterly, and the latter clerk shall 
upon r eceipt of such certificate draw his warrant upon t he 
county tr easurer of his county in favor of the county mak
ing such payment for the amount named in the certificate." 

T hus, wher e t he at tent ion of t he county officer s is di
rected to t he case of a blind person who has been a resident 

46 
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of the county less than one year and wher e such blind per
son formerly resided for more than a year in another county 
in this state, t he county in which such blind per son pres
ently resides may make payments to such blind person with
in and for the first year af ter such person takes up resi
dence ther ein, "and t he same shall constitute a charge 
against the county wherein such person resided for a t least 
one full year before removal to the county which pays such 
pension." Hence, Ozaukee county may make payments to 
a blind person r esiding in the county wit hin and for the 
first year after such person takes up residence ther ein and 
then charge the moneys paid to such b1ind per son to the 
county wher ein the recipient formerly r esided. The clerk 
of t he county wherein t he r ecipient of the blind pension for
merly lived "shall upon receipt of the certificat e [of pay
ment of such blind pension] draw his warrant upon t he 
county t reasurer of his county in favor of the county mak
ing such payment for t he amount named in t he cer tificate." 
HHN 

Physicians and Surgeons- Pu blic H ealth--Pharmacy
Applicant who regist ers with secretary of board of phar
macy within ninety clays after enact ment of pharmacy law 
is eligible for examination if he has had four years' experi
ence without being graduate of either high school or college 
of phar macy. 

P racticing physician duly licensed as physician but not 
as pharmacist has no r ight t o engage in business of phar
macy. 

G. V. KRADWELL, President, 
Board of Pluirmacy, 

Racine, Wisconsin. 

November 5, 1927. 

You have submitted to this depar tment a request for a 
construction of sec. 151.02, subsec. (2), par. (c) , Stats., as 
cr eated by ch. 448, Laws 1927. The question is whether 
applicant s who r egister with t he secretary of the board 
within ninety days after its enactment would be eligible for 
examinat ion if they had five years' experience without be-
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ing a graduate of either a high school or college of phar
macy. The law prior to the enactment of t his statute re
quired five years' experience, and the question is whether 
the new Jaw has reduced it to four. 

Said subsec. (2) , par. (c), r eads thus: 

"Provided, however, that exemption from the require
ment of being a graduate in pharmacy in order to be exam
ined for r egistered pharmacists shall be granted to persons 
who, before this section becomes effective, have been em
ployed for at least one year in a retail pharmacy or drug 
store under a registered pharmacist, and who have regis
tered as apprentices or who register as apprentices within 
ninety days after this section becomes effective and who file 
proofs satisfactory to the board of having acquired four 
years,of pharmaceutical training and experience under t he 
direction and supervision of a register ed pharmacist, or to 
persons registered as assistant pharmacists prior to t he 
time this section becomes effective, who fi le proofs satisfac
tory to the board of having acquired four years of phar 
maceutical training and experience under the direction and 
supervision of a registered pharmacist ; provided further, 
that all such persons prove that they have acquired t he 
requisite fitness and knowledge by successfully passing an 
examination before the board within four years from the 
date on which this applicant is qualified to be examined. If 
they cannot or do not qualify by successfully passing an 
examinat ion within said four years, they shall, in keeping 
with public welfare, be required t hereafter to first become 
graduates of a recognized school, college or department of 
pharmacy of a university r ecognized by the board before 
again being permitted entrance to examination for r egis
tration as pharmacists." 

The wording of this statute seems clear and unambigu
ous. It requires four years' instead of five year s' experi
ence. There is no ambiguity about the statute and there is 
no room for construction. You are ther efore advised that 
the experience r equired is four years instead of five. 

You also inquire whether a physician may legally own or 
operate a drug stor e, without being licensed as a pharma
cist. 

In an official opinion by this department to the secretary 
of the board, dated November 5, 1914 (III Op. Atty. Gen. 
555) it was held that a practicing physician is authorized 
to furnish his own medicine to his patients and may occa-
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sionally fill a prescription of another physician, but that no 
person, including a practicing physician, is authorized to 
engage in the business of pharmacy without complying with 
the general provisions of the pharmacy law. 

Since said opinion the wording of the pharmacy law has 
been somewhat changed on this subject, but for all practical 
purposes the meaning and the significance is the same. The 
last legislature made considerable changes in sec. 151.01 
and sec. 151.02. After a careful consideration of these pro
visions and after consult ing with some of the legislators 
who had charge of the passage of said ch. 448, I believe that 
no change need be made in t he ruling of this department 
concerning the right of a physician to conduct a pharmacy 
as given in the opinion of November 5, 1914 in III Op. Atty. 
Gen. 555, that is, that no person, including a practicing 
physician, is authorized to engage in t he business of phar
macy withou t complying with the general provisions of the 
pharmacy law. 
JEM 

Criminal Law- Adultery-Resisting D fficer-Sen tence 
from six months to two years in state prison for adultery is 
incorrect, as minimum of penalty should be one year in
stead of six months. 

Sentence to state prison for resisting officer under sec. 
346.39 is erroneous, as under said section imprisonment in 
county jail only is authorized. 

November 7, ]927. 
BOARD OF CONTROL. 

You state that Gus Lee was convicted of the crime of 
adultery and sentenced to the Wisconsin state prison for 
the term of six months to two years. Sec. 351.01, Stats., 
provides that the sentence for the commission of the crime 
of adulter y shall be for a term not more than three years 
and not less than one year. You inquire whether in view 
of t his statutory limitation of the minimum sentence to be 
imposed for this crime it would be proper for your board 
and the prison officials to amend the record in this case, 
stating the sentence to be for the term of one to two years. 
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This question must be answered in the negative. The 
sentence of the court cannot be changed in that way. The 
court manifestly made an error, as he had no authority to 
make the minimum less than one year. The only way in 
which a sentence of the court can be corrected is to bring 
the matter before the court clurin·g the same term at which 
the judgment and sentence was pronounced, and before the 
sentence has heen executed or put in execution. That was 
the rule at common law and is t he rule in this state. State 
ex r el. Zabel v . Municipal Court, 179 Wis. 195. 

There is a practical way, however, in dealing with this 
matter. For all practical purposes, the board may con
sider said sentence to be from one year to two years by not 
granting a parole until the convict has served at least one 
year of his sentence. 

In your letter of October 27 you state that one Edward 
Wagner was sentenced to the Wisconsin state prison for re
sisting an officer under the provisions of sec. 346.39, Stats., 
the sentence being not less than eight months and not more 
than one year. The penalty provided, however, in sec. 
346.39 is imprisonment in the county jail not more than one 
year or by a fine not exceeding $300. You ask whether this 
sentence is a correct sentence and if it is an incorrect sen
tence, what action the board should take in the matter to
ward correction. 

The sentence is not authorized under the facts stated by 
you and the only way in which the matter can be adjusted 
is to take t he proper procedure in court to have it corrected. 
If the man is already imprisoned, serving the term imposed, 
he may have his case reviewed on a writ of error in the 
supr eme court and the court can give an order directing 
the lower court to sentence the defendant in accordant\' 
with the provisions of sec. 346.39. 
JEM 
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Appropriations and Expenditures-Public Lands-State 
forest lands are not held for sale. 

Funds r eceived for timber sold from, trespass upon, or 
leases of lands within federal grant of 1906 should be 
turned into reforestation fund. 

A. D. CAMPBELL, Chief Clerk, 
Land Commission. 

In your communication you inquire: 

November 7, 1927. 

(1) "What disposal should be made of funds received 
from sale of lands which were granted to the state by act 
of congress approved June 27, 1906. 

(2) "What disposal should be made of funds received 
for timber sold, trespass upon or leases of said lands?" 

The grant to the state of Wisconsin by act of congress 
approved June 27, 1906, 34 U. S. Stats. at Large 517, was 
for forestry purposes and the land thereby granted by the 
terms of the grant "shall be used as a forest reserve only." 
While the grant made certain provisions for the sale of 
tracts within the grant that were better suited for agricul
tural than for forestry purposes, such provision is not in
volved in this opinion. 

Sec. 28.01, Stats., defines state forests and the grant to 
the state of Wisconsin approved by congress in 1906 is 
made a part of state forests. 

Subsec. (10) , sec. 24.01, the policy statute with reference 
toward state forest lands, reads in part as follows: 

"* * * State park lands and state forest lands are 
not for sale and are not subject to the provisions of this 
chapter." 

In answer to your first question, then, the legislat ure has 
determined that state forest lands may not be sold. 

Sec. 26.08 directs what disposition shall be made of 
money coming from leases of state forest lands. In part 
this section reads as follows : 

"* * * The rents arising therefrom shall be paid into 
the state treasury to the credit of the proper fund [forestry 
fund]." 

Sec. 26.22 authorizes the conservation commission to sell 
damaged timber on state forests. The revenue should be 
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t urned into the forestry fund in accor dance with the terms 
of the gr ant. Sec. 26.07 directs : 

"All money received from the sale of Jogs, * * * 
timber * * * or other articles seized under the pr o
visions of this chapter or recovered in legal proceedings for 
damages done t he public lands, shall be paid into t he t r eas
ury to the cr edit of t he respective f unds to which t he lands 
belong, on which such trespasses were committed. * * *" 

In accordance with this section, money in the form of 
liquidated damages received for t respasses committed upon 
the lands included within t he gr ant approved June 27, 1906, 
shall be turned into the forestry fund. Stone v. Lannon, 6 
Wis. 497; Dutton v . Fowler, 27 Wis. 427. 

Sinc.e the enactment of sec. 20.207, creating the "refores
tation fund," all balances and moneys and funds known as 
forestry and forest reserve funds are held in such r eforesta
t ion fund . Future proceeds as above indicated shoul d be 
turned into t he reforestation fund. 

Sec. 2, art. X, Wis. Const., provides in par t that "all 
moneys arising from any grant to the state where the pro
visions of such grant are not specified," shall be t urned into 
the school fund. The question has been raised whether 
money coming from the sale of timber, t r espass upon, or 
leases of land, within the 1906 land grant , should not be 
turned into the school fund in accordance with t he above 
constitutional provision. It is submitted, however, by the 
terms of the grant, the purpose is specifically mentioned, 
namely, for forestry purposes. Standing or growing trees 
and timber form a part of the r ealty being embraced with
in the meaning of the terms land, real property and r eal es
tate. Stmsson v. Montgomery, 32 Wis. 52; Emerson v . 
Shores, 95 Me. 237, 49 Atl. 1051. 
FWK 
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Fish ancl Game--Nluskmt-Public has no right to trap 
on muskrat farm eit her in summer or in winter when prem
ises are covered with ice or snow. 

Public has right to trap muskrat in navigable waters 
when such hunting is confined strict ly to such waters while 
they are in navigable stage and between boundaries of ordi
nary high-water marks. 

Owner of muskrat farm has right to trap around houses 
on said farm. 

November 7, 1927. 
CONSERVATION COMMISSION. 

In your communication of October 28 you r efer me to 
sec. 29.575, which provides for t he licensing of muskrat 
farms by the conservation commission. You state that in 
granting these licenses t he fact has been mentioned that 
such licenses cover only such lands as are not submerged by 
public waters. You submit four questions. The first two 
read thus : 

"I. After a license has been so granted, has the public 
any right to go upon said premises so described for t rap
ping? 

"II. Would the public have any right to go thereon for 
trapping in winter t ime when the premises are covered 
with ice or snow ?" 

In view of the fact that the license does not cover land 
submerged by navigable or public waters, both of these 
questions must be answered in the negative. The owner of 
such licensed premises has t he right to keep t he public from 
tr apping or hunting on his muskrat farm. 

Subsec. (8) , sec. 29.575, Stats., reads t hus: 
' "Any perso11 other t han the licensee or his agents who 

shall hunt or trap muskrats upon any lands described in 
any such license, shall be liable to the licensee in the sum 
of twenty-five dollars, in addition to all damage which he 
may do to said farm or to the rats and property thereon, 
but all actions for such trespass shall be brought by such 
1 i censee." 

Your third question r eads: 

"III. Has t he public any right to trap along the edge of 
such a marsh, or the bank of a pond, on which edge or bank 
a rat farm has been established in accordance with law ?" 

• 
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You will note that subsec. (10), sec. 29.575 provides : 

"Nothing in this section shall be construed to affect any 
public right of hunting, trapping, fishing or navigation ex
cept as herein expressly provided." 

The r ight of the people to hunt is incidental· to the right 
of navigation. 

"Hunt ing on navigable waters is lawful when it is con
fined strictly to such waters while t hey are in a navigable 
stage, and between t he boundaries of ordinary high-water 
marks; and when so confined it is immaterial what the 
character of the stream or water is, whether deep or shal
low, clear or covered with aquat ic vegetation." (4 Sylla
bus, Diana Shooting Club v . Hil,Sting, 156 Wis. 261. 

In answer to this question I will say that t he t rapper 
must not trespass upon the land of the licensee beyond the 
water's edge and in no case beyond the high-water mark. 

Your fo urt h question: 

"IV. Has the owner of a rat farm t11e right to trap 
around the houses?" 

The license given to the owner of a muskrat farm is "for 
the purpose of breeding, propagating, trapping and deal
ing in muskrats." See subsec. (1), sec. 29.575. 

In subsec. (8) of said section all persons other than the 
licensee are subject to a for feitur e and damage for t rapping 
on a duly licensed muskrat farm. Your last question must 
t herefor e be answered in the affirmative. 
JEM 

Contracts-Real Estate-Affidavit is not entitled to be 
,recorded in office of register of deeds which recites facts in 
contract which gives exclusive agency for sale of land to 
real estate broker , but which is not entitled to be r ecorded 
under statute for reason that it is not attested by two wit
nesses nor acknowledged. 

November 8, 1927. 
REAL E STATE BROKER'S BOARD. 

In your letter of November 3 you state that at your last 
meeting your board had before it the complaint of an owner 
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of property who had listed t he same with a broker under a 
listing contract, a copy of which you attach to your letter. 
You state that the complainant stated that the broker made 
an affidavit of the facts recited in the contract and of the 
commission he was to receive and ot her matter s and secured 
the recording of the same in the r egister of deeds' office; 
that later this entry appeared upon the abstract and was 
considered as a cloud upon the t itle. 

You inquire as to whether an instrument of that charac
ter is entitled to be r ecorded under the laws of t he state of 
Wisconsin. 

The contract, a copy of which is a ttached to your letter , 
is one giving the exclusive agency for the sale of real prop
erty described therein by which the under signed agr ees to 
pay a specified commission on the sale at the price agreed 
to, and then provides, "will convey t itle in fee simple by 
deed with full covenants of warranty, with r elease of 
dower, and will furnish a complete abstract showing mer
chantable ti tle to date of sale." 

There is also a provision that the cont ract r emain in 
force unti l the 17th day of December, 1926, and t hereafter 
until terminated by the under signed, giving a thirty clays' 
note in writing. The question before us is whether the 
affidavit concerning this contract is entitled to be r ecorded. 

Sec. 235.46, Stats., provides : 

"Affidavits, witnessed by two subscribing witnesses, stat
ing facts as to possession of any premises, descent, heir
ship, date of birth, death or marriage, or as to t he ident ity 
of a party to any conveyance of r ecord, or that any such 
party was single or married, or as to the identification of 
any plats or subdivisions of any cit y or village, may be r e
corded, in the office of t he regist er of deeds in any county 
where such conveyance is r ecorded, or wit hin which such · 
premises or city .or village is situated, and the r ecord of any 
such affidavit, or a cert ified copy thereof, shall be prima 
facie evidence of the facts touching any such matter , which 
are therein stated." 

Sec. 235.45 provides : 

"Every bond or contract for the sale or purchase of lands 
or concerning any interest in lands, made in writing, under 
seal, attest ed by two witnesses and acknowledged, may be 
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recorded in the office of the register of deeds of the county 
where the lands lie." 

The contract here in question was not attested by two 
witnesses and was not acknowledged. This contract there
fore, was not recorded and could not, under the law, be re
corded in t he regist er of deeds' office. There is no a ut hor
ity in the law for recording this affidavit. A careful read
ing of sec. 235.46 above quoted will show t hat this affidavit 
is not covered by the provisions in said section. You are 
therefore advised that as there is no statute authorizing t he 
recording of this affidavit it is not entitled to be recorded. 
JEM 

App1'0priations and Expenditures-Constitutional Law 
-Public Lands-Constitut ionality of ch. 475, Laws 1927, is 
questionable. 

Payments should not be made by state t reasurer prior to 
determination of constitutionality by courts. 

SOLOMON LEVITAN, 

State T1·easurer. 
Your question is as follows: 

November 9, 1927. 

"Will you please r ender an opinion on the enclosed letter 
from Thompson, Myers and Helm, attorneys fo1· a large 
number of land owners in the vicinity of Horicon Marsh?" 

The enclosed letter addressed to Solomon Levitan, Theo
dore Dammann and Southern Surety Co., refers to "Chap
ter 475, Laws 1927, entit led 'An act to create subsect ion 
(25) of section 20.20 and section 29.571 of the statutes re
lating to a state wild life r efuge, fur farm and dam on the 
Horicon marsh, and making an appropriation therefor.' " 

The attorneys state t hat their clients believe the acts un
constitutional .and have directed the commencement of ac
tion to prevent the payment of any money t hereunder. The 
constitutional provision alleged to be violated is art. VIII, 
sec. 10, r elating to "Internal improvements.'' The letter 
ser ves notice upon you, the secretary of state and your 
bondsmen, that the payment of money will subject the state 
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officers to a suit by taxpayers against the individual officials 
for the purpose of recovering any money paid out. 

I have considered this matter car efully prior to receiving 
your communication. We have grave doubts ourselves as 
to the constitutionality of those acts of the legislature. The 
case of Owe,i v . Donald, 160 \Vis. 21, seems to uphold t he 
contention of the attorneys. The attorneys state that ,they 
are to bring an action in the courts to test the constitution
ality of this measure and t he attorney general's department 
believes that this action should be brought and that you 
should not pay out any of this money until the constitution
ality of those acts is determined by t he court. 
JWR 

Indigent, Insane, etc.-Residence-Legal residence of 
married woman follows that of her husband. 

Under sec. 51.12, Stats., board of control may transfer 
patient from one hospital to another at its discretion. It is 
not necessary to make such removal of wife to county in 
which her husband has legal settlement in order to charge 
hi m with her suppor t. 

FRANK B. Moss, 
District Attorney, 

Baraboo, Wisconsin. 

November 9, 1927. 

You have submitted the following as a basis for an offi
cial opinion : 

"A, the wife of B, was committed to Mendota some twenty 
years ago, and later transferred to the county asylum as in
curable. Thereafter B moved from the county of commit
ment, and established his residence in another county of the 
state. After establishing his residence in another county, 
he r efuses to further pay the keep of his wife. 

"Doesn't his change of residence change her legal resi
dence so that the state board of control should transfer the 
patient from the county of commitment to the county of the 
husband's present residence?" 

The legal residence or settlement of a married woman 
under sec. 49.02, subsec. (I), Stats., always follows the set
tlement of her husband if he has any within the state. 
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Under sec. 51.12, subsec. (1), it is provided: 

"The state board of control may transfer patients from 
one hospital or asylum to another if in its judgment it is for 
the best interest of the patient to be so transferred; and 
whenever in its opinion it would be for the benefit of pa
t ients in either of the state hospitals to remove therefrom 
any of the chronic insane not chargeable to any county, it 
may cause their removal to some county hospital or 
asylum." 

Whether the state board of control should t ransfer the 
patient is a matter in its discretion. It will not be neces
sary to make the removal for the purpose of charging t he 
husband for the maintenance of his wife at such institution. 
See sec. 5l.30 as enacted by ch. 537, laws of 1927. 
JEM 

Municipal Co1·porations-School Dist1"icts-Under pro
visions of ch . 425, Laws 1927, publ ic schools of Reedsburg, 
city of fourth class, and schools of other cities s imilarly sit
uated, come under city school plan provided by sec. 40.50, 
Stats., without any vote or action on part of electors. 

November 14, 1927. 
JOHN CALLAHAN, State Superintendent, 

D epartment of Public Instritetion. 
You say the school district of Reedsburg comprises t he 

city plus considerable territory in the town of Reedsburg ; 
that school affairs have been handled in a variety of ways 
under city charter plans and finally under school district 
law. Before 1926 the district was governed by a three
member board elected at large. They selected their own 
officers, one of whom, the treasurer, a,lways was the city 
treasurer. In 1926 the voters in the district petitioned to 
enlarge the board and the district meeting subsequently es
tablished a seven-member board to be elected at the annual 
district meeting. This meeting also elected the officers of 
the board, 1.he city treasurer being elected as a member and 
treasurer of such board. 

You also say the Reedsburg school system is based upon 
district law, but is operated as a city system generally. 
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Your questions are as follows: 
1. Does Reedsburg's school system come under the city 

school plan as stipulated in the revised school code, or 
2. Does it remain as a district system? 
3. Should it not come under the new law ? 
4. May school district comprising a fourth-class city 

and contiguous territory elect to come under the new law ? 
Assuming that the various changes referred to in your 

statement were made r egularly, my answers to your several 
questions would be as follows: 

1. Yes. Your history of the various changes is not very 
complete, but I assume the city was operating as a city of 
the fourth-class either under sec. 40.645 or under sec. 40.64 
and under the provisions of sec. 87, ch. 425, laws of 1927. 
which you describe as the revised sch ool code, those two sec
tions, among others, were specifica lly consolidated and re
vised and renumbered to secs. 40.50 to 40.60, and when 
those sections were revised to read as specified in that re
vised code, there was nothing left to the old sections except 
as they were revised and re-enacted into the new. 

I do not think the recital in sec. 40.50 of the revised city 
school plan that "all general school statutes govern city 
schools as far as applicable, and as they ·are in harmony 
with t his plan," would affect the question because these par
ticular sections were r evised, amended and re-enacted in the 
new city school plan. 

2. Under the provisions of sec. 40.51, subsec. (1), Stats., 

"Each city, affected by this plan, is a single and separate 
school district; and any teITitory outside of the city which 
is joined with city territory in the formation of a school 
district, when this plan becomes effective, is hereby at
tached to the city for school purposes." 

I do not think it makes any difference whether t he city 
was previously one or more districts, for this would seem
ingly consolidate it into one district. 

3. This question is answered in t he affirmative by the 
answers heretofore given. 

4. This question is, I think, answered by the previous 
questions, for, if my conclusions are correct as to the effect 
of the revision and consolidation of the sections under 
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which your city was operat ing, namely, that t hey were r e
vised into these new sections, t hen under the specific provi
sions of sec. 40.51 (1) there is but one district without any 
vote of t he elector s. 
TLM 

Elections-School Districts-School Board--Ch. 425, 
Laws 1927, held to be r evision and codificat ion of school 
Jaws to requir e in city specified election of f ull board mem
bership at Apr il election, 1928, to take office as new board 
July 1 t hereafter. It is suggested that such members be 
nominated and elected for specific t erms of one, two and 
thr ee years r espectively. 

November 14, 1927. 
JOH N CALLAHAN, State Superintenclent, 

' Department of Public Instruction. 
Y_ou ask for a construction of the provisions of ch. 425, 

laws of 1927. You state that in a city whose pr esent board 
of education consists of seven members a member of the 
city council has for t he past year or so acted as a member 
of the boar d under the provisions of sec. 63.05, subsec. ( 6), 
Stats., which applies to commission governed cit ies. You 
ask if under sec. 40.52 of this amended act it would be legal 
to have a r egular boar d to consist of seven members r egu
larly elected as at present besides the member of the coun
cil who is ex officio a member of t he board. 

I t hink it would, where t he law so provides. Sec. 40.52 
is a general Jaw and provides for an elective board of edu
cation not to exceed seven member s, but sec. 63.05 (6) is a 
special law and provides that in commission gover ned ·cit ies 
of that class, a member of the city commission shall be ex 
officio a member of the board, so t hat, being a special law 
for commission governed cities of that class, it would con
trol t he gener al provision as to such cit ies. The commis
sion member would simply act as an ex officio member of 
the board but would not limit the number of elective mem
bers. I t hink that is t he necessar y effect of sec. 63.05 (6). 
T hat is t he construction I gave that as a former city attor
ney in a commission governed city. 
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You say in the city in question the terms of four of the 
seven members expired J uly 1, 1927 and the vacancies have 
not been fi lled, so the old members are holding over. You 
say the terms of the balance of the members will expire 
July, 1928, so if no one is appointed or if appointments can 
only be made until July 1, 1928, there will be seven mem
bers to be elected in 1928 and yoLi ask which ones will be 
elected for one, wh ich for two and which for three years. 

This law makes no provision for casting lots to determine 
the terms of the particui~r members at the election as t he 
city commission law and some other laws do, so I think the 
members should be nominated and elected for particular 
terms and it should so appear upon the ballot. But if that 
is not done in any case, they should then cast lots or have 
the question determined in some other way that may be 
agreed upon. But to avoid disputes I think the members 
should in all cases be nominated and elected for a particular 
term. 

You then ask : 

" If four members are reappointed [before that time], 
considering their terms as starting July 1, 1927 and their 
appointments made for two years, terms to expire July 1, 
1929, would the electors in that case next April elect seven 
or three members? And if only three members are to be 
elected next April, when would the persons so elected take 
office and for what length of time?" 

As already stated, I think the appointments made before 
next July t erminate July 1, 1928 and the new board to be 
elected under t his new city plan takes over the city school 
affairs as provided in sec. 40.50, for this law seems to con
template a reorganization of the school affairs under a new 
board to come into office at that time under new terms to 
be determined or fixed as here suggested. 

This chapter makes quite a complicated school law. It 
purports to be a revision and codification of school laws, 
but it does not purport to be a complete revision of all laws 
relating to schools, for sec. 163 expr essly states that all sec
tions and parts of sections now contained in chs. 39, 40 and 
41 of the statutes which are not mentioned or treated in the 
act shall remain unaffected by the act. So I can see where 
there may be considerable confusion and uncertainty about 
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certain features 0£ school government, at least until the 
various provisions of this new codification are placed in 
their proper positions in the revision of the statutes. But 
the law is now in force and I think t he full board member
ship should be elected at the next spring election in the city 
to which you refer and in the manner here indicated. 
TLM 

Appropri,ations and Expenditures-Pu,blic Ofllcers
Stcite Fair-Under sec. 20.60, subsec. (6), par. (a), and 
secs . 93.05 and 93.06, Stats., members of state fair and ad
visory board are entitled to compensation of five dollars for 
each day spent in assisting in conduct of state fair under 
direction of department of agriculture, from opening of 
same to public to close thereof only. 

November 16, 1927. 
W. A. DUFFY, 

Commissioner of Agriculture. 
In your letter of November 10 you request to be advised 

as to the number of days to which members of the state 
fair advisory board are entitled to compensation under the 
provisions of sec. 20.60, subsec. (6), par. (a), Stats. You 
also inquire : 

"Is compensation limited to t he six clays in which the fair 
is operated? Are members entitled to compensation for a 
few days prior to each fair, providing they assist the de
partment in arranging for the exhibition? If occasional 
meetings are called during the winter months to make pre
liminary plans for the next fair, are members entitled to 
compensation?" 

The duties of such board are prescribed by sec. 93.06, 
Stats., subsec. (1) of which, so far as is here material, 
reads: 

"* * * And it is hereby made the duty of said board 
to advise and assist said commissioner of agriculture in 
promoting the state fair in all of its departments." 

Subsec. (2) of such section provides: 

"With the concurrence of a majority of the state fair 
advisory board * * * the commissioner may enter into 

47 
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agreements with exhibitors for the erection by them of ex
hibit ion buildings on the state fair grounds, * * * ." 

Sec. 20.60 (6) (a), Stats., appropriates annually $255,000 
for the operat ion of the state fair and provides: 

"Of this there is allowed to each member of the state fair 
advisory board his actual and necessary expenses incurred 
in t he discharge of his official duties; but no compensation 
for services· excepting a per diem of five dollars for each 
day spent in assisting in the conduct of the state fair under 
the direction of the department of agriculture." 

From the foregoing it will be observed that sec. 93.06, 
Stats., prescribes the duties of the board and its members, 
and sec. 20.60 (6) (a) prescribes tbe compensation to 
which each member is entitled. 

By virtue of appointment to such board each member 
thereof became a public officer. One of the rights which is 
accorded to public officers is the right to compensation 
where provision .is made by law for the same. It is to such 
compensation, and none other, that public officers are en
titled. By virtue of election or appointment, alone, to pub
lic office a public officer is entitled to no compensation. 

Since, therefore, sec. 20.60 (6) (a) is the only section of 
our statutes which prescribes the compensation of members 
of said board, an answer to all of your questions must be 
found therein. 

Although none of your questions call for an opinion as 
to when members of the board are entitled to reimburse
ment for actual and necessary expenses incurred as such 
members, you will observe that by the provisions of sec. 
20.60 (6) (a) a member is entitled to such reimbursement 
"incurred in the dischar ge of his official duties." This pro
vision is so plain t hat it will permit of only one construc
t ion, and that is that members shall be reimbursed for all 
actual and necessary expenses incurred by them while en
gaged in the performance of any or all of t he duties with 
which they are burdened by virtue of their office as set forth 
in sec. 93.06, Stats. 

As to compensation, however, a far different basis for 
comput ing it is provided by sec. 20.60 (6) (a), and a mem
ber is not entitled to compensation at the statutory rate of 
$5.00 for each day employed by him "in the discharge nf his 
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official cluties." On the con t rary he is entitled only to the 
statutory per diem "for each day spent in assisting in the 
conduct of the state fair under the direction of the depart 
ment of agriculture." While the language of t he statute is 
not precise and definite as to t he t ime for which members 
ar e entitled to compensation, other than for the period so 
loosely expr essed by the above quoted phrase, yet the fact 
that the legislature expressly negatived the granting of any 
r emuneration for official services other t han for the t ime 
which may be construed to be within such phrase, a con
struction of that phrase, without doing violence to t he lan
guage employed, must be given to it which will meet up 
with the legislative intent as the same may be gathered 
from the entire subsection. 

To construe the quoted phrase to include a greater num
ber of days for which members are ent itled to remunera
t ion, than the actual number of days of the duration of t he 
fair from the opening of the same to the public to the close 
thereof, would, in my opinion, be giving to that phrase a 
meaning not int ended by the legislature. To include addi
t ional days would, I am satisfied, do positive violence to the 
language used and tend to make t hat phrase synonomous in 
its meaning with the wo1·ds "a per diem of five dollars for 
each day spent in the clischarge of his official cluties." 

Such a constr uction is negatived in the act itself . 
HAM 

Insu1·ance-Fraternal Insurance-Words "medical exam
ination or inspection, in accordance with t he laws of t he 
society," for insurance of children, held to permit inspec
tion in accordance with laws of society not required t o be 
made by doctor as medical examination when laws of soci
ety so provide. Former opinion on this subject modified. 

November 16, 1927. 
M. A. FREEDY, 

Commissioner of Insurance. 
Since writing the opinion in XVI Op. Atty. Gen. 617, as 

to the proper construction of sec. 208.03, subsec. (18), par. 
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(b), as to the character of the examination or inspection to 
be made of children applying for insurance, we have re
ceived several communications and briefs as to the history, 
reasons for and purposes of the provision for medical ex
amination or inspection required for insurance of children 
as it has been adopted in different states, none of which , 
seems very important to us in determining the proper con
struction of that provision as it was adopted in our statutes. 

Our attention is now called to the fact that this kind of 
insurance of children is usually for a very small amount and 
is carried for a monthly payment of from five cents to about 
fifty cents, and the large majority is for about twenty-five 
cents per month; that to require a regular medical examina
tion of each applicant for such insurance would be pro
hibitive. 

It must be admitted that that argument is persuasive, for 
it cannot be presumed that the legislature intended to enact 
a law that would be inoperative because prohibitive on ac
count of the expense of the medical examination or inspec
tion, and upon that theory I can see a very good reason for 
the claim that in such cases of small insurance an inspection 
in accordance with the laws or rules of the society was 
probably the thing that the legislature intended in order to 
make it possible to carry such small insurance. 

With that explanation, I think the evident purpose of the 
act to make it possible to do this small, cheap, insurance 
should control over the natural construction suggested by 
the placing of the comma after the word "inspection" in- ' 
stead of after the word "examination." 
TLM 

Hotels and R estaurants-Pitblic . Officers-Board of 
Health-State board of health can prosecute tenant for op
erating restaurant in violation of order of board requiring 
certain repairs to make place sanitary regardless of provi
sions in lease as to who is required to keep building in 
repair. 

November 22, 1927. 
BOARD OF HEALTH. 

I am handed an order and direction of your board 
through its health officers to Mrs. William Rainer, who op-
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erates a restaurant at 416 Wisconsin Street, Racine, Wis
consin, requiring her to make certain repairs including 
cleaning and paint ing in said restaurant in order to make 
the place clean and sanitary as provided by law and the 
rules of the department for restaurants and eating houses. 

There are also attached a number of let ters and a copy of 
her lease of the premises. I note that there is a dispute 
between her and her landlord as to who is required to make 
such r epairs and that there is a letter from her attorneys 
claiming that the landlord has to make the repairs under 
the terms of the lease and for that reason she has no respon
sibility in the matter. 

You are advised that your office is not concerned over 
any dispute or controversy between the landlor d and the 
tenant as to who is finally liable for making repairs. The 
tenant is operating the restaurant in violation of your or
ders and exposing the public eating there to risks and dan
gers because of the unsanitary condition of t he place, so she 
is the one who is violating your orders and can be prose
cuted therefor. If her lease r equires the landlord to make 
such r epairs, then she would have an action over against 
him for the cost of the repairs which she is required to 
make, but you have no concern in that action for that is 
based solely upon her contract with her landlord and you 
can advise her to that effect. .If the r epair s are not made 
at once, you can prosecute for the penalties for failure to 
comply with your orders. 
TLM 

Agriculture - County Fai?'s - Public Officers - Police 
Officers-Appointment, duties and j urisdiction as to terri
tory of police officers for county and state fairs discussed. 

November 22, 1927. 
W . A. DUFFY, 

Commissioner of A griculture. 
In your recent communication you ask that the powers of 

the fair officials be outlined with reference to the following 
questions: 
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1. "Are the powers of deputies appointed by fair officers 
limited as to territory? 

2. "If a list of names as police officers is approved by 
fair officials, does this constitute appointment, or is it neces
sary for the deputies to file an oath and bond, and, if so, 
with whom should the bond be filed? 

3. "What is the proper pr ocedure in case of arrest for 
breach of the peace or for violations of t he r egulations on 
the grounds?" 

The controlling section of the statutes, sec. 93.16, reads 
as follows: 

"The principal officers of the state board of agriculture, 
the northern Wisconsin state fair and of any county agri
cultural or industrial society shall have full jurisdiction and 
control of the grounds on which such board or society may 
exhibit, and all the streets and alleys and other grounds ad
jacent to the same during all such exhibit ions, so far as may 
be necessary to exclude therefrom all other exhibitions, 
booths, stands or other temporary places for the retail or 
sale of any kind of spirituous or fermented liquors or other 
articles that they might deem objectionable. The presi
dent, or, in his absence, any vice president acting in his 
stead, may appoint at any time any necessary policemen to 
assist in preserving peace and enforce the r egulations upon 
the ground and adjacent streets, who, for such purpose, 
shall have all the powers of a constable and be entitled to 
similar fees." 

The language of the statute, it will be noticed, limits the 
jurisdiction of the proper authorities, in the following 
words : 

"* * * Shall have full jurisdiction and control of the 
grounds on which such board * * * may exhibit, and 
all the streets and alleys and other grounds adjacent to the 
same during all such exhibitions * * ''' ." 

The appointment of police officers is specifically provided 
by this same section and it is the duty of "the president, or, 
in his absence, any vice president acting in his stead," to 
appoint. Your second question, therefore, involves a ques
tion of fact. If the fair officials who approve the police offi
cials include a president or in his stead a vice president and 
such approval in fact constitutes an appointment, it would 
seem such action complies with the law. 
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Police officer s appointed in accordan~c with the above 
quoted section "shall have all t he powers of a constable 
* * * " The statutor y provisions applying to the pow
er s and authority of a constable are applicable to the police 
officers appointed by the fair officials. 

No provision in the above statute, it will be noted, makes 
it mandatory to require of the police officers an oath or 
bond. The police officers appointed are not in fact con
stables, but by the above statute are given the power of a 
constable for the purposes of their appointments. 
FWK 

Bridges ancl Highways-Surplus main tenance fund in 
any county may be expended on county trunk highways 
when authorized but only when authorized, by state high
way commission under provisions of subsec. (2) , sec. 
84.07, Stats. 

November 22, 1927. 
HIGHWAY C OMMISSION. 

Subsec. (2), sec. 84.07, Stats., so far as material to your 
question, provides : 

"* * * Whenever in any year the proper maintenance 
of the state trunk highway system in any county * * * 
shall not require, in the opinion of the commission, the ex
pendit ure of the "·hole fund available t her efor in said 
county, * * *, the commission may author ize the 
county board * ··· * to use the surplus for other high
way purposes or for the payment of county * * * 
bonds. * * *" 

You ask whether the phrase "for other highway pur
poses" in the provision quoted is broad enough to cover con
struction with a balance of the kind r eferred to on a county 
trunk highway rather than on a state trunk highway. 

I think the question should be answered in the affirma
tive; otherwise, it would be a useless and meaningless pro
v1s1on. The intent of the statute seems plainly to be that 
if in any year a portion of t he maintenance f und available 
to the county is not needed for the maintenance of the state 
trunk highway system in the county, the county board may, 
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if authorized so to do by the state highway commission, use 
lhe surplus for other highway purposes. The only limita
tion seems to be that the purpose must be a county highway 
purpose, and the construction or maintenance of a county 
trunk highway is such other purpose. 

Of course, it is the state highway commission which de
cides whether there is such a surphrn, whether such surplus 
may be so used, and if it grants permission to so use it, may 
designate the particular "other highwny purpose"; in other 
words, the control of the surplus maintenance fund is left 
entirely with t he state highway commission. 
FEB 

Mino1·s-Pu.blic Officers-Register in Probate-Infant 
register in probate is competent to acknowledge execution 
of deeds. 

JAMES R. H ILE, 

District Attorney, 
Super ior, Wisconsin. 

November 22, 1927. 

You inquire whether an infant register in probate for a 
county of this state is competent to take acknowledgments 
to deeds. 

Subsec. (3), sec. 235.19, Wis. Stats., provides in part : 

"Any person executing any conveyance may acknowledge 
the execution thereof befo1·e any judge or clerk of a court 
of record, court commissioner, county clerk, notary public, 
justice of the peace, police justice or United States commis
sioner residing within this state who shall file with the clerk 
of the circuit court of the county in which he resides. his 
certificate of appointment as such commissioner, or copy 
thereof cer tified by the clerk of the court which appointed 
him. * * *." 

Sec. 253.08, Stats., provides in part: 

"Every county court is a court of record * * * " 
Sec. 253.27, Stats., provides in part: 

"Any county judge 1nay appoint, from time to time, by 
an instrument in writing filed with the county clerk, a co1n
petent person to act as clerk of the county court, who shall 
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be officially designated as register in probate for the county 
in which such court is held." 

Under the provisions of subsec. (3), sec. 235.19, Stats., 
"any person executing a conveyance may acknowledge the 
execution thereof before any judge or clerk of a court of 
record." The register in probate for a county is the clerk 
of the county court. Sec. 253.27, Stats. And, "every 
county court is a court of record." Sec. 253.08, Stats. 
Hence, a r egister in probate is a person qualified under sec . 
235.19 (3), St,ats., to acknowledge the execution of a deed. 

Under sec. 137.01, Stats., a notary public, who is also 
competent to acknowledge deeds, must be a qualified elector. 
However, the qualifications for the register in pro~ate are 
to be found in sec. 253.27 Stats., and there is no require
ment that such officer must be a qualified elector. The stat
ute provides merely that the county judge appoint as reg
ister in probate "a co-rnpetent person." The question 
whether an infant may be appointed register in probate 
was passed upon by this department, it being held that an 
infant may be appointed register in probate. V Op. Atty. 
Gen. 613. It follows, therefore, that an infant register in 
probate is a person qualified under sec. 235.19 (3), Stats., 
to acknowledge the execution of deeds. 
HHN 

Appropriations and Expenditures - Elections - When 
right of person to vote is challenged and he answers ques
tions and takes oath of challenged voter and insists upon 
voting, ballot should be marked as provided in statutes and 
received, except in cases mentioned in sec. 6.54, Stats. 

Municipality is not liable for expenses of litigation aris
ing from failure of election officials to comply with statute. 

JAMES R. H ILE, 
District A ttorne11, 

Superior, Wisconsin. 

November 22, 1927. 

You say the election officials of a village election district 
refused to permit one to vote who answered all the ques-
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t ions put to him as provided in sec. 6.50, Stats., and who 
took the oath as provided in sec. 6.53, on the ground that 
the person presenting himself to vote was an Indian and 
disqualified by sec. 6.01, subsec. (4) . The per son so re
fused sued the election officials and recovered j udgment 
against them. 

You say though the constitutionality of the statute was 
not in question,_yet the election officials attempted to follow 
sec. 6.01, and particularly subsec. ( 4), and you say t he 
courts have now construed such subsection to be of no 
effect, but such construction was not had prior to the elec
tion. You say under these cir cumstances, you are of t he 
opinion that such officer "without fault on his part" was 
subjected to personal liability and therefore the municipal
ity should pay the necessary expenses under t he provisions 
of sec. 331.35, Stats., although you say you find no authority 
to substantiate your opinion, and you therefore ask for a 
construction of t he statute by this office. 

Your case does not come within the provisions of any of 
t he conditions stated in sec. 331.35, which permits the muni
cipality to pay for the expense of such litigation . It can
not be said that the officers were without fault on their part 
because under the provisions of secs. 6.52, 6.53 and 6.54, 
t he election officers have no po,ver to reject a challenged 
vote except in the cases named in sec. 6.54, where the per
son is under guardianship, non compos mentis or insane. In 
all other cases, if the challenged person answers all the 
questions and takes the oath of office of an elector, they 
shall then write upon the back of such ballot the number of 
such challenged person upon the tally sheet or voting list 
and receive it as a challenged vote, so that in case such chal
lenged vote might change the r esult of t he election of any 
person, t he question of the qualification of the elector could 
be then t r ied out. That is the rule provided for in the stat
ute and presumably based upon the fact that election offi
cers are ordinarily not qualified to safely pass upon legal 
questions and by the procedure specified no possible harm 
can result from receiving the ballots marked as specified. 

You will find an opinion of this office construing the pro
visions of the ,;tatutes in IV Op. Atty. Gen. 253. 
TLM 
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Pu,blic H ealth-Slaughter Houses-Wo1rds and Phrases 
-Bank of River-Bank of stream means ground which or
dinarily confines it to definite course. 

November 23, 1927. 
BOARD OF HEALTH. 

You state that no person shall erect, maintain or keep any 
slaughter houses upon the bank of any river , r unning 
stream or creek, and you ask just what the phrase "bank of 
the river" means and includes. 

Ordinarily a bank is the boundary of a stream bed if the 
water is low. The bank does not necessarily change but 
remains the poundary to which the water may extend or 
overflow in high-water periods. Generally a water course 
flows between two well defined ground limits and while 
these are subject to natural changes they serve to ordinarily 
confine the water to a definite bed. · It is such banks as 
these as are anticipated by the statute. 
MJD 

Fish and Ga1ne-Otter-Sec. 29.18, subsec. (3), par. (a), 
Stats., provides for open season for otter in Florence, For
est, Iron, Juneau, Price, Langlade, Oconto, Oneida and 
Vilas counties from March 1 to March 31. 

Provisions of this statute are controlling although sec. 
29.59, subsec. (5), providing for issuing of licenses, enu
merates other counties not mentioned in sec. 29.18 (3) (a) . 

November 23, 1927. 
CONSERVATION COMMISSION. 

In your communication of N overnber 16 you ask a con
struction of sec. 29.18, subsec. (3) , par. (a), Stats., when 
compared with sec. 29.59. Said sec. 29.18, subsec. (3) (a) 
provides that there shall be an open season for "otter in 
Florence, Forest, Iron, Juneau, Price, Langlade, Oconto, 
Oneida and Vilas counties," and also that "there shall be an 
open season from March :first to March thirty-first." 

Sec. 29.59, subsec. (5), par. (a), reads thus : 

"Licenses for the taking, catching or killing of * * * 
otter in the counties of Ashland, Bayfield, Clark, Chippewa, 
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Douglas, Iron, Oneida, Rusk, Sawyer, Taylor, Price and 
Washburn during the open season therefor, as provided in 
paragraph (a) of subsection (3) of section 29.18, may he 
issued by the conservation commission only to residents of 
this state who have resided herein for a period of not less 
than one year, upon application therefor, and no person 
shall take, catch or kill * * * otter in said counties 
without procuring such a license. Application for such li
cense shall be made on a blank form to be furnished and 
prescribed by said commission. Said license shall be in 
force during the months of February and March in the year 
for which the same was issued and the fee therefor shall be 
five dollars for each such license. * * *" 

In par. (b) of said section there is this further prov.ision: 

"No skin of any * * * otter taken, caught or killed 
under said license shall be delivered, transported or shipped 
or had in possession unless it has attached thereto a distinc
tive tag to be prescribed and furnished by the commission. 
The fee for each such tag shall be fifty cents. * * *" 

You state that as the counties of Ashland, Bayfield, 
Clark, Chippewa, Douglas, Rusk, Sawyer, Taylor, and 
Washburn are mentioned in sec. 29.59, subsec. (5), and are 
not mentioned in sec. 29.18, subsec. (3) (a) , as being open, 
it appears to you that otter cannot be trapped in such coun
ties and that in the counties of Florence, Forest, Iron, Ju
neau, Langlade, Oneida, Oconto, Price, and Vilas, otter may 
be trapped through the month of March and that a special 
license must be obtained for such trapping in these coun
ties; also that tags must be purchased at fifty cents each to 
attach to each pelt. 

You inquire whether you are right in this thought. You 
are advised that your practice has been in compliance with 
said Jaw. It is true, as you state, that there is a discrep
ancy between the two provisions of the statute. Both sec
tions should name the same counties. As originally en
acted by ch. 476, laws of 1921, these two provisions of the 
statute both named the identical count ies, being those that 
are now contained in sec. 29.59. The legislature in 1925, by 
ch. 450, amended subsec. (3) , sec. 29.18, naming the coun
t ies that are now named therein and providing for an open 
season for otter from March first to March thirty-first. The 
law makers manifestly overlooking the fact that in amend-



OPINIONS OF THE ATTORNEY GENERAL 749 

ing said subsec. (3), sec. 29.18, it was also necessary to 
amend sec. 29.59, so as to harmonize with it. I believe this 
was an oversight. 

The history of these two provisions clearly demonstrates 
that fact. The purpose of the legislature in enacting ch. 
450 is made clear by the language nsed. It was intended to 
have an open season for otter in the counties therein named 
and that such open season should be from the first of March 
to the thirty-first of March. The ambiguity arises when we 
consider the provisions of sec. 29.59, subsec. (5) . The last 
enactment, in my opinion, must be controlling. 

It is a well recognized principle of statutory construction 
that where the purpose or intent of a legislative act is made 
clear by the history of the bill, confusion and even contra
diction in the language will not prevent the courts' giving 
effect to that purpose. Peterson v. Widu,le, 157 Wis. 641. 
See also State ex rel. Badger Telephone Co. v . Rosenow, 174 
Wis. 9. 

You are therefore advised that it is my opinion that you 
are correct in your interpretation of these pr ovisions. 
JEM 

Auto11iobiles-Operators' Licenses-Four questions an
swered as to construction and effect of ch. 205, Laws 1927, 
relating to and requiring licenses and payment of license 
fees for licenses to dealers in automobiles, operators, and 
their employes. 

THEODORE DAMMANN, 

Secretary of State. 

November 23, 1927. 

You say there is some confusion as to the meaning and 
application of ch. 205, Laws 1927, creat ing sec. 85.33, sub
secs. (1) to (18), as applied to automobile dealers, and you 
submit the following questions : 

1. If motor vehicles are owned by a cor poration, is t he 
acting head of that corporation who uses motor vehicles 
owned by the corporation required to pay 25¢ for a license 
or is he entitled to receive a license free of charge as an 
owner? 
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Answer: Sec. (2) of t hat chapter, subsec. (1) , sec. 
85.33, Stats., says that after January 1, 1928, no person 
shall operate or drive a motor vehicle upon any public high
way of this state without obtaining a license for that pur
pose as provided in t his section. Subsec. (5) says that a 
fee of twenty-five cents shall be paid to the secretary of 
state with each application for a motor vehicle operator's 
license, except as provided in subsec. ( 4), which provides 
that no fee shall be required for the operator';:; license if the 
applicant for the same is a motor vehicle owner registered 
in this state as such. If the owner is a corporation, that is 
a separate person or entity under the law, and neither t he 
active head nor any officer of the corporation could claim 
the benefit of that exception, so each would have to be li
censed and pay the license fee. 

2. If a dealer is the owner of a majority stock in a cor
poration, is he entitled to receive an operator's license free 
of charge as an owner , or is he required to pay a license fee 
of twenty-five cents? 

Answer: This question is covered by the previous an
swer. The corporation, being a separate person under the 
law, would be the dealer and it would make no difference 
how much stock any stockholder or officer owned in the cor
poration ; if he applied for a license he would do so as an 
individual and would have to be licensed as such separate 
from the corporation, which is another individual, and each 
would have to pay the r equired fee. 

3. In the matter of a copartnership of two individuals 
who are dealers and owners of cars held by the copartner
shi p, is each of the partner s r equired to pay twenty-five 
cents for an operator's license? 

Answer : No. Each of the partners is entitled to an 
operator's license under the provisions of subsec. ( 4) with
out additional fee if he can qualify as an operator. 

4. Where dealers have a number of employes who oper
ate cars for demonstration purposes, where the dealers own 
the cars, are such employes required to pay for an oper
ator's license? 

Answer : Yes. The only exception in the law is found 
in subsec. ( 4) and that only applies where the "applicant" 
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is an owner and of course the employes are not the owners 
of the cars. 

Of course, if the public highways were not used for dem
onstrating the car s no license would be r equired for any
one, but when the public highways are so used then t he 
public is inter ested in having the car driven by a person 
examined and licensed under the law. 
TLM 

Public Offi'ce1·s-District attorney is not required to hold 
inquest where crime was committed without jurisdiction of 
state but death resulted in this state. 

. GEORGE S. GEFFS, 

District A ttorney, 
Janesville, Wisconsin. 

November 23, 1 927 . 

You state that one A was shot in Illinois and died in Wis
consin and you ask whether the district attorney must or
der an inquest because of the provision in sec. 366.01, Stats., 
that whenever he shall have notice of the death of any per
son within his county and from the circumstances sunound
ing the same there is good reason to believe murder or man
slaughter has been committed, he shall order an inquest 
taken. · 

You further advise that it is certain that no prosecution 
could be had in Wisconsin because t he offense, if any, was 
committed without the jurisdiction of the state. 

I do not believe that sec. 366.01, Stats., requiring an in
quest whenever circumstances lead one to believe that mur
der or manslaughter was committed, contemplates that an 
inquest is necessary when the crime arose in another state. 
The purpose of an inquest ordinarily is to determine 
whether death occurred by violence and to enable the dis
trict attorney to have the benefit of a decision of a coroner's 
jury in prosecuting for murder or manslaughter. 
MJD 
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Counties-Public Officer.s-Co11nty Cleric- When county 
clerk is disabled from performing duties of office, county 
board can, under sec. 59.16, subsec. (3), Stats., appoint per
son to perform all duties of office during disability of clerk, 
in which case appointee is entitled to salary fixed for office; 
but if county board, under provisions of sec. 59.15 (3) fixes 
number of deputies or assistants and fixes annual salary for 
such officer, appointee draws salary so fixed and clerk is 
ent itled to his salary until and unless removed from office 
for fail ure to perform duties or until person is appointed io 
discharge such duties under provisions of sec. 59.16 (3) . 

WALTER B. MURAT, 
District Atim·ney, 

Stevens Point, Wisconsin. 
You say : 

November 25, 19~7. 

"The county clerk of this county, by reason of an illness 
known as sleeping sickness, is disabled from performing 
the duties of the office. The county board has placed a dep
uty county clerk in charge of the office and has furnished 
an assistant for the deputy, which arrangement is to last 
during the disability of the clerk." 

You ask to be advised whether or not the county clerk is 
entitled to receive the regular salary during such period of 
disability. 

Sec. 59.15, subsec. (1), Stats., provides: 

"The couniy board at its annual meeting shall fix the an
nual salary of each county officer, including county judge. 
to be elected during the ensuing year and who will be en
titled to receive a salary payable out of the county treasury. 
The salary so fixed shall not be increased or diminished dur
ing the officer's term, and shall be in lieu of all fees, per 
diem and compensation for services rendered, except the 
following additions : * * ~"' 

Before that exception and the numerous special provisions 
made thereafter, it was well settled by decisions of the su
pr eme court that the officers took their offices cwni onere 
and were required to perform all of the duties of the office 
for the salary or compensation fixed, and that is still the 
general rule and is applicable to county officers except in the 
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cases particularly specified in the subsections added to that 
section. 

Among the subsections enacted, subsec. (3), provides : 

"The county board may at any t ime fix or change the 
number of deputies, clerks and assistants that may be ap
pointed by any county officer and fix or change the annual 
salary of each such appointee * * * ." 

That is a general provision applicable to any of the offi
cers. Sec. 59.16 (1) provides : 

"Every county clerk shall appoint in writing one or more 
deputies and file such appointment in his office. Such dep
uty or deputies shall aid in the performance of the duties of 
such clerk under his direction, and in case of his absence or 
disability or of a vacancy in his office, unless another is ap
pointed therefor as provided in subsection (3), shall per
form all t he duties of such clerk during such absence or un
ti l such vacancy is fi lJed. * * *." 

Subsec. ( 3) provides : 

"If any county clerk is incapable of discharging the du
ties of his office the county board may, if they see fit, ap
point a person such clerk, who shall serve until such disabil
ity is r emoved. * * * A person so appointed or ap
pointed to fill a Yacancy in the office of county clerk, upon 
giving an official bond with like sureties as are required of 
such clerk, shall perform all the duties of such ofli.ce ; and 
thereupon the powers and duties of the deputy of the last 
clerk shalJ cease." 

Under that last p rovision it would have been perfectly 
proper f~n· the county board to appoint a person as clerk 
Lo serve until the county clerk was able to again perform 
the duties of the oflice, and under the conditions you have 
named, that would seem to be the proper action of the 
county board who are handling the people's .money and 
should not be paying a salary to a person who is incapable 
of giving any ser vice, if that is the sit uation. 

It is not very clear from your statement whether the 
county board acted under that provision or under the pro
vision of subsec. (3), sec. 59.15 and created another office 
of deputy or assistant. If the board acted under t he provi
sions of sec. 59.16 (3) , then the person appointed, or as you 
say, placed in charge of t he office, would take the place of 

48 
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lhe clerk and perform all the duties of such office and draw 
the salary until such t ime as the clerk is able to resume the 
office, but if the board acted under sec. 59.15 (~) and simply 
created a new deputy or assistant and fixed the salary of the 
office so created, I would say on the face of the records, t hat 
the county clerk would draw his salary unless he was re
moved from office or a person regularly appointed to per
form the duties of the office under the provisions of sec. 
59.16 (3) during the disability of the clerk. 
TLM 

Taxation - Occupation Tax - Under existing statutes 
(secs. 70.41, 70.42 and 71.10) and sec. 71.21, Stats. 1923, 
and in absence of judicial construction thereof, it is ruled 
that there is now no way provided for offsetting occupation 
taxes against income taxes. 

November 25, 1927. 
TAX COMMISSION. 

Secs. 70.41 and 70.42, Stats., provide for the assessment 
and collection of an occupation tax on the operator s of 
grain elevators or warehouses, and of coal docks, respec
tively, and exempt the grain and coal handled by them 
therein and thereon from all other taxation, either state or 
municipal; that such occupation tax shall be paid on or be
for e December 15 in each year, computed on t he grain and 
coal handled during the year ending April 30 preceding; 
that the tax shall be separately assessed to t he operators of 
the grain elevators or warehouses and of the coal docks by 
the assessor to whom a statement of the amounts and kinds 
of grain and coal handled by them for t he year ending April 
30 is required to be furnished, and shall be included in the 
assessment roll annually submitted by such assessor to the 
town, village or city clerk, and shall be entered by such clerk 
on the tax roll, and shall be paid and collected in the same 
manne1· as pe1·sonal property taxes are paid and collected in 
the taxing district where the elevators or warehouses and 
coal docks are situated; and that when paid, such tax may 
be credited to or offset against income taxes in the same 
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manner as personal property taxes are credited or offset as 
provided in sec. 71.21 [Stats. 1923]. 

Sec. 71.21, Stats. 1923, (which was repealed by ch. 57, 
laws 1925) provided: 

"Any person who shall have vaid a tax assessed upon his 
personal property during any year shall be permitted to 
present the receipt therefor to the tax collector * * * 
and have the same accepted by the tax collector to their full 
amount in the payment of income taxes assessed agai~st 
such person dii1·ing said year." 

Under the income tax law, (ch. 71, Stats.) as amended by 
the 1927 legislature (ch. 539)-which made no changes in 
the provisions relating to the occupation tax above referred 
to-no income taxes will be assessed or payable in 1927 on 
income received in 1926, but will be assessed in 1928 on the 
average incomes received in the years 1926 and 1927, and 
thereafter in each succeeding year on the average incomes 
received in the three preceding years; so that there is no 
income tax payable in 1927 against which the occupation 
tax to be paid in 1927 can be offset or credited. Sec. 71.10, 
subsec. (1), par. (a), Stats. 

The occupation tax for the year ending April 30, 1927, is 
payable on or before December 15, 1927, but because there 
are no provisions for advance payment as is the case. in the 
income tax Jaw (sec. 71.195, Stats.), they cannot be paid 
and no one is authorized to receive them until they have 
been assessed, entered on the tax roll, and the tax roll de
livered to the proper treasurer for collection. The next in
come tax (which, as before stated, will be assessed on the 
average of the incomes received in 1926 and 1927) will be 
due and payable on June 1, 1928, and will become delin
quent if not paid within thirty days thereafter, and there
upon become subject to immediate collection, with penalty 
and interest, by levy on and sale of the real and personal 
property of the taxpayer. 

Under the statutory situation above stated, you ask: 

"Is the offset against the income tax payable in 1928 to 
which the occupation-taxpayer is entitled the occupation tax 
payable December 15, 1927, or that payable December 15, 
1928 ?" 



756 O PINIONS OF THE ATTORNEY GENERAL 

In tbe absence of a judicial construction of the exist ing 
statutes r ef erred to, I think that the answer to your ques
tion must be that the occupation tax offset has become in
effective, and that neither that paid in 1927 nor that to be 
paid in 1928 can be offset against the income tax which will 
be assessed and become payable in 1928. 

It is assumed for the purposes of this opinion that the in
come tax of the occupat ion-taxpayer can be collected out of 
his real or per sonal property, and that the treasurer will 
perform the duty imposed upon him by law (secs. 71.10 
(4) , 74.29 and 74.30, Stats.) and enforce collection thereof. 

Unless the terms of the offset provisions of secs. 70.41 
and 70.42, Stats., and sec. 71.21, Stats. 1923, can be held to 
have been modified by ch. 71, Stats., as amended by ch. 539, 
laws of 1927, and particularly by new sec. 71.10 created by 
that act , relating to the time and method of assessment and 
the time of payment and collection of income taxes, the 
right to off set the occupat ion taxes paid against income 
taxes has been made ineffective, because such offset, under 
the provisions of the r epealed sec. 71.21, Stats. 1923, is 
available only by presentat ion to the income tax collector 
of the r eceipt for the payment of the occupation tax -in the 
ye(1!t of the assessment of the income tax, and in each year 
the taxpayer is r equired to pay his -income tax before J uly 
2, while his occupation tax is not entered on the tax roll nor 
payable until after that t ime ; so that, in any year , at the 
time he is r equired to pay his income tax, the occupation
taxpayer will have no r eceipt for the payment of his occu
pation tax of that year. 

To hold that the amendment to the income tax law of 
1927 modified the offset provisions of the unamended occu
pat ion tax law to the extent necessary to enable the admin
istrative officer s to a11ow the occupation tax offset against 
the occupation-taxpayer's income taxes to become payable 
in J une, 1928, by the occupation tax r e-ceipt of 1927, or even 
to r ule that t he income tax payable in June, 1928, may be 
offset by the occupation tax not then payable but thereafter 
in that year to be entered on the tax roll and paid on pre
sentat ion of the receipt for such payment , would require a 
feat of statutory construction that the attorney general 
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probably should not attempt as being altogether too great 
a trespass on the judicial field. 

Moreover, any conclusion reached by the attorney general 
on a question submitted probably would not escape chal
lenge in t he courts by the operators of grain elevator s and 
coal docks, some of whom might have a large occupation tax 
in one of the years and a much smaller one in the other, ac
companied by smaller or larger income taxes in those years, 
with spread enough between the amounts of the t axes, both 
occupation and income, to warrant litigation. 

Because of t he impossibility under the present state of 
the statutes of laying down an administrative r ule with r ea
sonable assurance of its correctness, it is advised that no 
offset of occupation taxes to be paid in 1927 or 1928 or 
thereafter be allowed against the income taxes to be as
sessed and payable in 1928 and subsequent year s until an 
act of t he legislature or a decision of the supreme court 
shall have relieved the situation. 
FEB 

C1'iminal Law-Requisitions- Criminal complaint sworn 
to on information and belief cannot be used to secure ren
dition of criminal from state of Illinois on requisition . It 
is not necessary that such complaint be sworn to by r esi
dent of Wisconsin. 

C HARLES M. WILLIAMS, 
District A ttorney, 

Whitewater, Wisconsin. 

November 25, 1927. 

In your communication of November 14 you state that 
you desire to extradite a man who is a r esident of Illinois 
charged with a felony committed in the state of Wisconsin, 
and that you understand that the complaint cannot be 
signed on information and belief in such a case. 

You ask if t his is true. Your question is answered: Yes. 
The Illinois authorities do not consider a complaint sworn 
to on information and belief as co~plying with t he federal 
law, and the decisions of their court. As the governor can-
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not be mandamused to honor a requisition the only thing we 
can do is to comply with his rules and practices. 

It is therefore necessary to have the complaint sworn to 
positively. 

You inquire whether a person who signs the complaint 
must be a r esident of the state of Wisconsin. 

I do not consider that this is necessary. Any person who 
has knowledge and is of sound mind may swear to the com
plaint. 
JEM 

Fish and Ganie-Public Officers- County Clerk-If coun
ty clerk is on salary basis in lieu of fees he must t urn over 
to county treasurer all fees r eceived, including fee of ten 
cents for each hutning license. 

LEWIS W . POWELL, 
District Attorney, 

Kenosha, Wisconsin. 

November 26, 1927. 

You ask if a county clerk who is on a straight salary 
basis can keep the ten cents retained out of each hunting li
cense fee under the provisions of sec. 29.09, subsec. (7), 
Stats., or does he have to pay that over to the county with 
his other fees. 

Under the provisions of sec. 59.15, subsec. (5), the 
county board can change the compensation of any officer 
from fees collected and retained by him to a salary and fix 
the salary and may change back from salary to fees or to 
part fees and part salary. 

Under the provisions of subsec. (7) and subsec. (8) 
when the officer receives a salary in lieu of fees he is r e
quired to keep an account of all fees collected and turn them 
over to the county treasury. Under these statutor y provi
sions it makes no difference where t he fees come from; if 
they are fees received, they must be turned over to the 
treasurer if the officers' salary was fixed in lieu of fees. 
TLM 
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Charitable and Penal Institutions-Criminal Law- Fe
male citizen not less than 18 nor more than 30 years of age 
may be sentenced for definite term to industrial home for 
women for any offense term of which sentence is less than 
one year, under provisions of sec. 54.02, subsec. (1), Stats., 
or court may commit her to such institution for general or 
indeterminate term not to exceed five years in any case, 
under provisions of sec. 54.03 (3). 

RAYMOND E. EVRARD, 

District Atto1-ney, 
Green Bay, Wisconsin. 

November 28, 1927. 

You ask for an interpretation of sec. 54.02, Stats., con
cerning the commitment of female persons for misdemean
ors to the industrial home for women. You inquire whether 
a court may sentence a female to the industrial home for 
women at Taycheedah for thirty, sixty, or ninety days or 
any other term less than one year where a female commit
ted a misdemeanor the maximum penalty of which is less 
than one year, making the sentence one for a definite term 
instead of a general and indeterminate one. 

Sec. 54.02 reads thus: 

"(1) Male persons not less than seventeen nor more t han 
thirty, and female citizens of this state not less than eigh
teen nor more than thirty years of age, of the following 
classes, may, in the discretion of the court, be sentenced and 
committed, respectively, to t he said reformatory or indus
tr ial home, namely : 

"Class one: Persons convicted the first time, of a fel
ony; except male persons convicted of murder in the first 
or second degree, and female persons convicted of murder 
in the first, second or third degree. 

"Class two: Male persons convicted the first time, and 
female persons whenever convicted, of any misdemeanor 
punishable by imprisonment in the county jail or house of 
correction for one year or more. 

"Class three: Female persons convicted of any other 
misdemeanor." 

You will note that under class three female persons con
victed of any other misdemeanors than those ref erred to in 
classes one and two may be sentenced to said home. This, 
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of course, includes misdemeanor s the maximum penalty of 
which is less than one year. 

Sec. 54.03 contains the following : 

" ( 1) Except as provided in subsections ( 2) and ( 3) of 
this section, the sentence of any person belonging to eit her 
of classes one or two defined in section 54.02 shall be for a 
term not less than one year and shall be for a general or in
determinate t erm not less t han the minimum nor more than 
the maximum term of impr isonment pr escribed by law for 
the offense. In imposing the term, t he court may fix a term 
less than the maximum and more than the minimum pre
scribed by law for the offense. ,:, * *" 

You will note that this provision refers only to classes 
one and two but does not include class t hree. In other 
words, in case a female of the proper age is found guilty of 
a misdemeanor t he maximum penalty of which is imprison
ment for less than one year, the court is a uthorized under 
the provisions of sec. 54.03, subsec. (3), Stats., to give her 
a gener al and indeterminate sentence, but may, neverthe
less, impose a sentence of a definite term, under the provi
sions of sec. 54.02, subsec. (1), Stats. 

There is nothing in secs. 359.05 and 359.07 which mili
tates against t his conclusion. Those sections do not include 
sentences to the industrial home for women. Neither does 
the opinion of the attorney general in XVI Op. Atty. Gen. 
429 conflict with t his construction. 
JEM 
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Public Officers-County highway commit tee is special 
statutory committee of county board and must be elected 
by ballot as statute r eqt;iires ; it cannot exceed membership 
of five persons, who need not be member s of board. 

Action of board ·was void when it elected five persons by 
ballot and t hen by vivci voce vote elected chairman of board 
as ex officio member of committee; such chairman is not 
member of committee and cannot draw per diem as such 
member. 

J AMES R. H ILE, 
District Attorney, 

Superior, Wisconsin. 

November 28, 1927. 

Your county board at its annual meeting elected by ballot 
five of its members as members of the county highway com
mittee; after t hat was done, a motion was made that the 
chair man of the board be ex officio a member of said com
mittee, and t hat was carried by viva voce vote. You say 
that before such vote was t aken, you advised the boar d t hat 
the chairman was not ex offi,C'io a member of the board, that 
he would have to be elected by ballot, and that the commit
tee could not consist of more than five members, but, not
withstanding your advice, the committee elected the chair
man as a member by viva voce vote. You ask if t he chair
man can act and dr aw per diem as a member of said com
mittee. 

You ar e . advised that he cannot, for under the express 
provisions of sec. 82.05, Stats., he is not a member of such 
committee because, first, he was not elected by ba11ot as re
quired by statute, and second, the committee was full be: 
for e he was attempted to be so elected. 

This committee is a special statutory committee and any 
rule of the board could not change the statute. 
TLM 
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Indigent, Insane, etc.-Old Age Pensions-Old age pen
sion Jaw is administered under jurisdiction of county court 
of county in which applicant resides at time application is 
made; amount chargeable back to town or city continues to 
be so charged although applicant subsequently moves to an
other town in county unless changed by order of court un
der provisions of sec. 49.29, subsec. (2), Stats., where ap
plicant's cir cumstances have so changed as to just ify revo
cation or modification of order by court. 

JOHN A. LONSDORF, 
District Attorney, 

Appleton, Wisconsin. 

November 30, 1927. 

You say on March 3, 1926, a man was granted an old age 
pension as a r esident of the town of Buchanan in your 
county. On June 15, 1926, he moved to the city of Kau
kauna in your county, where he still resides. You ask if 
two thirds of the amount of the pension is now chargeable 
against t he town of Buchanan or t he city of Kaukauna. 

Sec. 49.27, Stats., authorizes the county judge to grant 
an old age pension on the application of a resident of the 
county, in such manner and form as shall be prescribed by 
the board of control. Under sec. 49.28, his decision shall 
be final, and under sec. 49.29, subsec. (1), the judge shall 
issue a certificate ent itling the applicant to the pension. 
Sec. 49.37 (1) requires t he county board to annually appro
priate a sum of money sufficient to carry out the provisions 
of the pension law and the money paid out on the orders of 
the county judge. 

Sec. 49.37 (2) provides t hat each city, town and village 
shall reimburse the county for all amounts of money paid in 
old age pensions to its residents. 

I think under the sever al provisions of this law it a11 
hinges on the jurisdictional facts existing at the time t he 
application for the pension was made to the county judge, 
for his order is based upon those conditions, and, while the 
applicant may subsequently go from one town or city to an
other in t he county, the order and determination of t he 
county judge cont inues and the pension would continue to 
be paid and charged, based upon those conditions and the 



OPINIONS OF THE ATTORNEY GENERAL 763 

determination of t he court, unless and until it is changed 
under the provisions of sec. 49.29 (2), based on a change in 
the applicant's circumstances, and not upon a change of res
idence. 

You speak of the r ule for administering the poor funds 
of the county, but I do not think that r ule would apply to 
the old age pension, as separate provision seems to be made 
here for granting and furnishing t hat relief. 

The poor relief is under the supervision of the county 
board, administered t hrough the poor commissioner or 
superintendent, who determines in each case when such r e
lief shall be furnished and how, whlle this relief is fur
nished under the supervision and jurisdiction of the county 
court and any change in the r elief ordered by the court 
would have to be made by the court making t he original 
order. 
TLM 
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Mothers' Pensions-Under provisions of sec. 48.33, sub
sec. ( 6), Stats., mothers' pension cannot be granted or paid 
where father of family is being paid blind pension. 

EARL L. KENNEDY, 
District Attorney, 

Rhinelander, Wisconsin. 

December 1, 1927. 

You say there is a family in your county consisting of a 
father and mother and three children, all of the children 
under sixteen years of age; that the father is blind and r e
ceives a blind pension under sec. 47.08; t hat the mother has 
been receiving aid under sec. 48.33 and you ask if it is legal 
for the father of t he family to draw a blind pension and the 
mother to draw a mother's pension. 

You are advised that under the provisions of sec. 48.33 
(6) , Stats., it is not legal for the family to draw both. You 
will note that that section says t hat such aid shall be the 
only form of public assistance granted to the family except
ing medical aid and no aid shall continue longer than one 
year without r einvestigation. "Such aid" refers to the 
aid to the family under sec. 48.33, known as the mothers' 
pension law, and is based upon the number of dependent 
children under sixteen years of age and is dependent upon 
the fact that no other "public assistance" is paid to the 
family. I assume this family is living together as a family, 
so, under t hat provision, I do not see how the mothers' pen
sion could be granted under this law where the head of the 
family is r eceiving "public assistance" from the county in 
t he form of a blind pension.. · 

This so-called mothers' pension is a special provision 
made by the statute and can only be granted when the statu
tory conditions exist. 
TLM 
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Elections-Public P1·inting-Election Notices- Special 
rate for publishing election notices by state as provided by 
sec. 35.69, Stats., was not changed by ch. 269, Laws 1927, 
which amended only provisions of secs. 5.12, 6.22 and 
331.25. 

THEODORE D AMMANN, 

S ecretary of State. 

December 2, 1927. 

I have examined your schedule of printers' fees for publi
cation of state and county election notices as affected by ch. 
269, Laws 1927, and approve the same in view of your 
statement that all election notices paid for by the state have 
always been charged and paid at the special rate fixed in 
sec. 35.69, Stats. 

That section was not amended by ch. 269, which by spe
cific r eference only amends provisions in secs. 5.12, 6.22 and 
331.25, so sec. 35.69 should be given the same effect it had 
before the adoption of ch. 269. 
TLM 

Insurance-lnte1'insu1·ance-Upon compliance with stat
utory r equirements applicable to interinsurance or recipro
cal insurance exchanges, and in part icular with provisions 
of secs. 201.38, 201.39 and 201.40, Stats., such exchanges 
having their principal offices outside this state are entitled 
to do business in Wisconsin. 

December 2, 1927. 
M. A . FREEDY, 

Commfasioner of Insurance. 
Under date of September 20, 1927, you submitted the fol

lowing question to t his department for an opinion, viz. : 

"Is ther e authority in the Wisconsin insurance statutes 
for t he admission of 'interinsurance' organizations of other 
states to transact the business of insurance in this state?" 

On September 22, last , t his department answered the 
question in the negative. Subsequent research, however, 
has disclosed facts we were not in possession of at the time 
of r endering the opinion, as well as additional and ,con-
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trolling authorities. The opinion of September 22, 1927 
is ther efore withdrawn and this opinion is substituted 
therefor. 

It is the settled law generally, and specifically in t his 
state, that a foreign corporation may be barred from doing 
business in this state in the legislative discretion (Loverin 
ancl Brown Co. v . Travis, 135 Wis. 322), but that, in the 
absence of such prohibition, it is entitled to t he "full and 
complete privilege" of exercising "their corporate fran
chises within this state, except so far as limitation is im
posed by express legislation." Chicago Title & Trust Co. 
v . Bashford, 120 Wis. 281; Ficlelity ancl Guaranty Co. v . 
Linehan, 73 N. H. 41. 

In the case of American ancl Foreign Christian Union v. 
Younl, 101 U. S. 352, it is said, p. 356 : 

'~ "-' '~ "In harmony with the general law of comity 
obtaining among the States composing the Union. the pre
sumption should be indulged that a corporation of one 
State, not forbidden by the law of its being, may exercise 
within any other State the general powers conferred by its 
own charter, unless it is prohibited from so doing, either 
in the direct enactments of t he latter State, or by its public 
policy to be deduced from the general course of legislation, 
or from the settled adjudications of its highest court." 

To the same effect is the holding in the following cases : 
Cowell v . Colorado Sprin.qs Co., 100 U. S. 55; State ex r el. 
Standwtcl Tank Car Co. v. Sullivo;n, 282 Mo. 261; People v. 
Fidelity and Casualty Co., 153 Ill. 25; State v . Ins1trance 
Co., 39 Minn. 538. 

Consequently, assuming reciprocal or interinsurance ex
changes to be composed of members or subscribers who 
are foreign corporations, in order to exclude such an ex
change, one would have to find some "limitation imposed by 
express legislation" or from public policy deduced from the 
course of legislation or from t he settled adjudications of 
our highest court. 

If the members or subscribers of t he interinsurance or
ganization, having its principal office outside of this state, 
were not corporations but rather individuals, partnerships, 
or unincorporated associations, sec. 2, art. IV of the United 
States constitution, providing, 
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"The citizens of each state shall be entitled to all privi
leges and immunities of citizens of the several states." 

and sec. 1, Amendment XIV, United States const it ut ion, 
providing, 

«,:, ,:, '•' No state shall make or enforce any law which 
shall abridge t he privileges or immunities of citizens of t he 
United States; nor shall any state ,:, ~· * deny to any 
person wit hin its jurisdi ction the equal protection of the 
laws," 

would apply to the indi viduals or unincorporated associa
' tions belonging to such interinsurance exchange. Paul v . 
Virginia, 75 U. S. (8 Wall.) 168 ; Blake v . McClung, 172 
U. S. 239. 

The obvious purpose of bot h provisions of t he federal 
constitution is to prohibit the several states from discrim
inating against citizens of the several states on the gr ound 
of their citizenship or nonresidence. 

In t he case last above cited, the court said, p. 252: 

"The foundation upon whi!!h the above cases rest cannot 
however stand, if it be adjudged to be in the power of one 
State, when establishing r egulat ions for the conduct of pri
vate business of a particular kind, to give its own cit izens 
essential privileges connected with that business which it 
denies to citizens of other States." 

See also t he following cases : Cole v . Cunningharn, 133 
U. S. 107; Slaughter-House Cases, 83 U. S. (16 Wall.) 36. 

In the case of Chalke1· v. Birmingham & N . W. Ry. Co., 
249 U. S. 522, it is said by the court, p. 527 : 

"Under t he Federal Constitution a cit izen of one State 
is guaranteed the right to enjoy in all other States equal
ity of commercial privileges with t heir citizens; ,:, ,:, ,:, ." 

The state may, of course, impose r easonable conditions 
and require compliance wit h r easonable standards, and to 
make t his effective may classify. But t!}e classification 
must have a r easonable basis and cannot, of course, be 
based solely and entirely upon difference in residence of the 
several citizens. Phipps v . Wisconsin Central R . R . Co., 
133 Wis. 153; State ex rel. Hoadley v . Board of Insurance 
Commissioners, 37 Fla. 564; Barnes v . People, 168 Ill . 425. 
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Under any construction of sec. 201.39, Wis. Stats., the 
legislature has clearly granted, or perhaps better, recog
nized, the right of reciprocal or interinsurance exchanges 
of t his state to do an insurance business on that plan in 
Wisconsin. The state cannot, under the provisions of the 
federal constitution as above pointed out, deny to individ
uals, partne11Ships, or untincorporated· associations com
posed of individuals and/ or partnerships of other states 
the right to transact insurance business on the reciprocal 
plan in Wisconsin, though it may, as in our opinion it has, 
r equire t hat they comply ·with the same standards as im
posed on domestic exchanges. Any statute which sought 
to bar individuals, firms or unincorporated associations 
from doing such business, when t he same are citizens of 
other states, would violate the provisions of the federal 
constit ution and be unconstitutional. 

It must be remembered that in construing a statute 
which is, or might be, "reasonably susceptible of two inter
pretations, by one of which grave and doubtful constitu
tional questions a rise and by the other of which such ques
tions are avoided, our [the court's] duty is to adopt the lat
ter." United States v . Delaware & Hudson R. R. Co., 213 
U. S. 366, 408; Peterson v . Widule, 157 Wis. 641. 

In the ligh t of t hese principles of law, one finds that secs. 
201.38, 201.39, and 201.40 Stats., which govern and provide 
the condit ions upon which foreign corporations and insur
ers may do business in this state, contain no express lan
guage prohibiting foreign corporations engaged in insur
ance on the reciprocal or interinsurance p lan from doing 
business in this state. On the contrary, an analysis of the 
language of sec. 201.39 shows provisions applicable pecu
liarly to exchanges which have their principal office outside 
of this state. We call your attention in particular to Rub
sec. (6), sec. 201.39, which provides, 

"The attorney in fact shall have on hand at all times 
assets * * * authorized by the laws of the state in 
which t he principal office of the exchange is located 
* * * " ' 
and to subsec. (12), sec. 201.39, which provides in part: 

"* * * If the principal office of an exchange enter
ing into such contract ,:, ·~ * is located in this state, 
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t he contract * ··· * shall be submitted to and approved 
by the commissioner of insurance * * *," 
and to sec. 201.38, entitled "Foreign companies; conditions 
of admission," and to subsec. (1) (d) thereof, which pro
vides : 

"Individuals, firms and corporations who make contracts 
of insurance among t hemselves on their own property or 
risks on t he r eciprocal or interinsur ance plan, shall not be 
required to act through a resident agent or use the standard 
fir e policy, * * *." 

The foregoing in the light of the law as heretofore stated, 
indicates a legislative contemplation that exchanges wit h 
their principal offices outside of Wisconsin would, and could, 
do business in Wisconsin. 

In view of the fact that exchanges having their princi
pal offices outside of this state have been licensed under 
the insurance chapter of the Wisconsin statutes for over 
fourteen years, the statutes ha\'e therefore had a practical 
constr uction under three consecutive insurance commis
sioner s. 

Sec. 201.39, Stats., in the light of the foregoing para
graph, was substantially r e-enacted by lhe laws of 1917 
(ch. 387), without any prohibition's against the licen~ing of 
foreign exchanges being written into the law. 

If t here were any doubl, in view of this practical construc
tion of a long term of years under different executive offi
cer s, t hat doubt should, of course, be resolved in favor of 
the practical administrative construction. Wright v. For
restal, 65 Wis. 341; Regents v. Zimmerman, 183 Wis. 132; 
State v . Johnson, 186 Wis. 59; In re: R evisor, 141 Wis. 592. 

Consequently, in r eply to your question, we advise you 
that, upon compliance ·with the terms, conditions and r e
quirements of law applicable to inter- or r eciprocal insur
ance exchanges, and in particular with the provisions of 
secs. 201.38, 201.39 and 201.40, Stats., reciprocal or inter
insurance exchanges having their principal offices outside 
of this state are entitled to a license to do business in Wis
consin. 
HAM 

49 
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Public Officers-Conservation Com1nission Director-De 
facto officer who has in good fait h performed dut ies per
taining to office may, in absence of de jure claimant ther eto, 
enforce payment by state of compensat ion to which incum
bent of office is ent it led. 

THEODORE D AMMANN, 
Secr etary of State. 

December 3, 1927. 

In your letter of December 2 you say that " ther e is a 
question as to the eligibility of L. B. Nagler as director of 
t he conservation commission, and since the case is in the 
hands of t he supreme court at t he present t ime, and since 
the pay roll of the conser vation commission was cer tified 
to t he department of state, L . B. Nagler's name appearing 
as dir ector of the conser vat ion commission with a salary of 
$417.00 for the month of November," and r equest to be ad
vised whether or not your draf t should be issued to him in 
payment of such salary. 

If the office or posit ion of "director of the conser vation 
commission" is fi ll ed by Mr. Nagler and constit utes him 
officer , t hen he is eit her a de ju1·e or a de facto one. If a 
de ju.re officer, he is ent itled to t he compensat ion pertaining 
to t he office. 

You state, however, that "ther e is a question as to the 
eligibility of Mr. Nagler " in the posit ion which he holds as 
such director. You neither state nor int imate t hat there is 
any adver se claimant to the office or posit ion. If it should 
be held that the "director of the conser vat ion commission" 
is not a "public officer" but an "employe" of t he state or of 
said commission, the r ule of law hereinaf ter set for th is ap
plicable and governs, nevertheless. 

Since you state that the "pay roll of t he conser vat ion 
commission was certified to" your departmen t with "L. B. 
Nagler 's name appearing as director of the conser vation 
commission ," it will ther efore be, and is assumed in this 
opinion, t hat Mr. Nagler, for the ful l t ime set out in said 
pay r oll, has in good faith performed the duties devolving 
upon him by reason of his appointment to such office or po
sit ion; that the same were performed in the absence of a 
de jure (if he himself is not the de jure incumbent) claim-



OPINIONS OF THE ATTOt:.NEY GENERAL 771 

ant; that the state has had the fu ll benefit of such ser vices; 
and ihat Mr. Nagler is but a de facto holder of the office or 
posit ion of director aforesaid. 

Under such assumption, and t he facts detailed by you, 
we are of the opinion that Mr. Nagler is entitled to and may 
enforce payment by the state of the compensation provided 
by law to be paid an incumbent of t hat office or position. 

I n his treatise on the De Facto Doctrine, Constantineau 
says, at sec. 238 : 

"Certain courts, while denying to the cle facto officer the 
right to r ecover salary when there is a de jure officer en
t itled to the office, have thought that the rule should be dif
ferent when there is no such officer in existence. This 
doctrine may undoubtedly be supported on equitable 
gr ounds, since it seems unjust that the public should benefit 
by t he ser vices of an officer de facto , and then be freed from 
all liability to pay anyone for such services." (Italics 
our s. ) 

We t hink the rul e so announced is more in consonance 
with the principles of equi ty than the opposite rule, which 
holds that an officer de facto cannot, under any circum
stances, maintain an action for the salary or other compen
sation atta ched to t he office or position which he holds. 

In keeping with the view above expressed, you are ad
vised t hat your draft for t he amount stated in your letter 
should be issued to Mr. Nagler. This holding finds support 
in the following cases: E1·win v. Jersey City, 37 Atl. 732; 
Dickerson v. Bittler, 27 Mo. App. 9; Behan v. Davis, 31 Pac. 
(Ariz.) 521; Ada1ns v . Insane Asylum,, 40 Pac. (Ariz.) 
l 85; and Peterson v. Benson, 112 Pac. (Utah) 801. 
HAM 

Appropriations and Expenditures-Public Officers
State Employes-Secretary of state is not authorized to 
audit expendit ures for necessary personal medical and hos
pital ser vices incurred while traveling in performance of 
duties r equired by public ser vice. 

December 3, 1927. 
ROBERT L. SIEBECKER, 

A ssistant Seuetar11 of State. 
In your communication you inquire for an official opin

ion on the following set of facts : 
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" A sta te employe, whose official r esidence is Madison, is 
sent out of the city on official state business, and whil e away 
is taken seriously ill, necessitating confinement at a Mil
waukee hospital and incurring a large expense for profes
s ional ser vices, ambulance, nurses and hospital expense. 
Had the em ploye been at home during t he illness, the ex
pense would have been comparati vely small, and, of cour se, 
would have been shouldered by the individual. In view 
of t he fact t hat expense was incurred while away from 
home on official state business, t here is some doubt in my 
mind as to whether or not same can be paid by the state 
under sec. 14.31 and charged against the proper depart
mental appropriation." 

Sec. 2, art. VI, Wis. Const., makes the secr etary of state 
ex officio auditor and, in accordance with t he constitution , 
the legislature, in sec. 14.29, Stats., has prescribed the du
t ies of the secretary of stale and in sec. 14.30 has prescribed 
his duties as auditor. This section r eads in part as fol
lows : 

"The secretary of state as auditor shall: 

" tlO) AUDIT CLAIMS. Examine, determine and audit, 
according to law, the claims of all persons against t he 
state." 

Sec. 14.31, subsec. (3) , r eads in part as follows : 

"Unless otherwise p rovided by law, all other claims to be 
entitled to audit shall : 

"* * * 
" (d) Include the claimant's a ffidavit setting forth. that 

all items of traveling expenses were incurred in the per
formance of duties r equired by the public service, and that 
t he amount charged for transportation or for other ex
penses incident to travel was actually paid out. * * * " 

Sec. 14.32 r eads in parl as follows: 

"I'he secretar y of state shall not audit items of expendi
ture for t ips, porterage, parlor car seats other than sleep
ing car berths, or for expenses not necessarily incurred in 
the performance of duties required by the public service; 
* ,:, * " 

The statutory duties of the secretary of state as auditor 
have previously been construed as prohibiting such auditor 
from auditing expenses of a state employe in moving from 
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a foreign state into the state of Wisconsin, when t he re
sponsible state officer was willing to consider such moving 
expense as part of the employe's salary. V Op. Atty. Gen. 
20. 

Another interpretation given by this department was 
that t he secretary of state had no authority to audit the 
claim of the chairman of the athletic counsel for theatre 
tickets purchased for the football team while in Chicago en 
route to Madison, even though it was claimed that the i:e
sponsible university officials were convinced of the wisdom 
of such an expenditure in that it was an easy and a good 
method of discipline for t he squad while in Chicago. IX 
Op. Atty. Gen. 106. 

There is no specific authority in the statutes authorizing 
the secretary of state to audit a claim as described above. 
To quote from the previous opinion of this department 
above mentioned, the "unmistakable inference of the lan
guage of sec. 14.32 is that the secretary of state is forbid
den to audit claims for the reimbursement of any state offi
cer or employe for money expended by him," for expenses 
as enumerated in your inquiry. I am fortified in my con
clusion by the interpretation that the auditing officers, over 
a long period of time, have put upon t hese sections of t he 
statute. Such an interpretation seems to be in accord 
with the prohibition prescribed by sec. 14.32, which is also 
good public policy. 
FWK 

Taxation-Under 1927 income tax law income for calen
dar year 1926 is not assessed in 1927; but in 1928 assess
ment will be made and tax levied on average of 1926 and 
1927 incomes, payable to and collectible by county treas
urer in 1928. 

December 5, 1927. 
N. H . RODEN, 

District Attorney, 
Port Washington, Wisconsin. 

After referring to the fact that the 1927 legislature 
placed the collection of income taxes directly in the hands 
of the county treasurer, instead of with the local treasur ers, 
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you inquire whether the county treasurer will have to col
lect the income tax for the year 1926 assessed in 1927. 

Under the 1927 income tax law, no income for the calen
dar year of 1926 is assessed or tax levied thereon in 1927. 
In 1928 an assessment and tax will be made and levied on 
the average of income received in the calendar years of 
1926 and 1927 and in the corresponding fiscal years, and will 
be payable to and collectible by the county treasurer, for 
calendar years on June 1, 1928, for fiscal years on the 
first day of the sixth month after the close o:f the fiscal 
year corr esponding to the calendar year of 1927, and for 
back income taxes upon entry on t he assessment roll and 
certification of the tax roll ; and such taxes will become de
linquent, if not paid, withtn thirty days thereafter. Sub
secs. (1) (a) and (4) (a) (b) (c), sec. 71.10, Stats. 1927 
(ch. 539, Laws 1927, sec. 11.) 
FEB 

Public Officers-County board may not appoint commit
tee to audit and pay claims, since statute requires county 
board to perform this function. 

LAWRENCE J. BRODY, 
Dist?'ict Attorney, 

La Crosse, Wisconsin. 

December 6, 1927. 

You ask whether a county board may pass a resolution 
appointing a committee to audit and pay claims. 

Claims may be examined but may not be audited by a 
committee. The final approval must be by the county 
board. Your resolution is satisfactory as far as the exam
·ination goes. See sec. 59.79, Stats., and IV Op. Atty. Gen. 
59. 
MJD 
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Ta.1;ationr-Delinquent Taxes-Ch. 406, Laws 1927, does 
not change rule as stated in XIII Op. Atty . Gen. 242 and 
XIV Op. Atty. Gen. 382 as to proper method of entering 
special assessments upon tax roll wher e instalment bonds 
were issued thereon, separate return and separate sale 
made and separate certificate issued, where assessments 
wer e returned delinquent. 

JOHN A . THIEL, 

District Attorney, 
Mayvill e, Wisconsin. 

December 6, 1927. 

In your letter of November 3 you ask if ch. 406, Laws 
1927, would change the ruling of this office in XIII Op. 
Atty. Gen. 242 and in XIV Op. Atty. Gen. 382 as to the 
proper method and necessity of a separate return, a sepa
rate sale and a separate tax certificate issued for delin
quent special assessments wher e instalment bonds were 
isued on such special assessments under the provisions of 
ch . 406, Laws 1927. 

My answer is "No." It will be noticed that that chapter 
does not amend par. (c), sec. 62.20, subsec. (3), which is 
the specific provision for a separate procedure as to delin
quent special assessments. It is unfortunate that in par. 
(d) it is provided: 

"If any installment so entered in the tax roll shall not 
be paid to the city treasurer with the other taxes it shall 
be returned to the county as delinquent and accepted and 
collected by the county in the same manner as delinquent 
general taxes on real estate." 

I do not think we can say that general language indicates 
a legislative intent to change the procedure or method of 
such delinquent r eturn specifically provided for in par. ( c) 
which the legislature did not change, and that conclusion 
is str engthened by the fact that in subsec. (2), par. (a), 
the legislature expressly provided t hat the bonds issued on 
such assessments shall be "payable only out of such special 
assessments * * * which bonds shall in no event be a 
genera l city liability." 

That language, even without the ;;pecific provision in par. 
( c) would be a clearer legislative expression of an intent 
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to r equire a separ ate return, separate sale and separate 
certificate of sale than t her e was in the Superior cit y char
ter which the court held in the case of State ex rel. Don
nelly v. Hobe, 106 Wis. 411, r equired such separate r eturn 
and separate procedure as emphasized in the opinion of this 
office in XIII Op. Atty. Gen. 242. So I do not think we 
should be j ustified in saying that the ru le as stated in the 
former opinions of thi s office was changed by ch. 406, laws 
of 1927. 
TLM 

Prisons-Prisoners-Pu b l i c H ealth-Qnarcmtine- If, 
when person is sentenced to penal institution, that institu
t ion is under quarant ine so that he must be held for time 
in county jail or other suitable place, sentence should com
mence from t ime when he is so detained on such sentence. 

If penal institution is under quar ant ine when term of 
prisoner expires, he can be held under such quarantine. 

December 7, 1927. 
BOARD OF C ONTROL. 

Attent ion A. W. Bayley, Secretary. 
You submit the following questions : 
l. If a penal institution of t he st ate is under quarant ine 

and for that r eason cannot accept persons sentenced to it, 
can t he time of such per sons begin on t heir sentence and 
temporary commit ment in a county jail ? 

Answer: I think it would. In that case a prisoner 
would not be under temporary commit ment in t he county 
j ail but t he sheriff or jailer would be holding him for the 
officer and inst it ution to which he was sentenced, and when 
finally turned over to that institution, be should be r e
ceipted for as of the date when he would other wise have 
been t urned over to t hat instit ut ion. 

2. If a state penal institution is under quarant ine, can 
t he inmates confined t her ein be held until the quarantine is 
lif t ed, even t hough such t ime would extend beyond the date 
of their discharge ? 

Answer: Yes. They would not then be held as pr is
oner s or under their sentence, but they would be held un-
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der the Quarantine in the same way that the person would 
be if quaran tined in his own house, and he would be re
leas3d from such quarantine in the same way as if confined 
in his own house. 
TLM 

Education-Voccitional Education~-Local board of in
dustrial education has power to use funds under its control 
to publish information as to courses offered by and terms 
of admission to vocational schools ; information published 
in newspapers that such instruction is free is proper. 

December 7, 1927. 

BOARD OF VOCATIONAL EDUCATION . . 

Attention Geo. P. Hambrecht, Director. 
You state t hat you have received a letter from t he secre

tary of a private corporation which conducts a private 
business college or commer cial school in one of the la rger 
cities of the state in which objection is made to public no
tices in t he form of advertisements in the newspapers by 
the board of industrial education of t he city advising the 
public r elative to the courses offered by the city vocational 
schools, and particularly to the information therein con
tained that the instruction offer ed is free, on the ground 
that such published notices constitute unfair competition 
with the pri vate school conducted by such corporation 
which offers similar courses on a luition basis; t hat you 
are asked for a ruling on t he question, raised by t he objec
tion, of whether the local board of industrial education has 
a right to use any of its funds for the purpose of advising 
the public in t he manner stated as to the courses and terms 
of instruction it is offering, and that before making such 
ruling you desire to have the opinion of the attorney gen
eral on the question. 

With your r equest you submit a clipping from a news
paper containing t he published information to which the 
objection is made, which reads as follows : 
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"NIGHT CLASSES 
at the 

Vocational School 
are 

FREE 

"A deposit of One Dollar ($1.00) will be collected when 
enr olling . This deposit will be returned at the end of the 
year if the pupil has attended three-fourths of the time. 

"The school will conduct any class for which ther e is an 
enrollment of 10 or more pupils. 

"An advertisement concerning classes will be in this 
paper Friday evening. Enrollment will be taken every 
evening at the Vocational School from 7 :30 to 9 :30 P. lVI. 

"Registration begins Monday, Sept. 26th at 7 :30 P . IvI. 
"We had an enrollment of 1,376 persons last year. 

"VOCATIONAL SCHOOL." 

You are advised that it is my opinion that the publica
t ion of the information to the public as indicated and the 
incurring of any expense incident thereto is within both the 
express and the implied power s of the local board of indus
t rial education. 

Sec. 41.15, Stats., requires the organization of a local 
board of industrial education in every town, village and 
city of over 5,000 inhabitants, and authorizes the organiza
tion of such a board in towns, villages and cit ies of less 
than 5,000 inhabitants, ,.,:, '~ ··· whose duty it shall be 
to establish, foster and maintain vocational schools for in
struction in trades and industries, commerce and household 
arts in part-time-day, all-day and evening classes and such 
other branches as a r e enumerated in section 41.17. * * ,:,,, 

By sec. 41.17 it is provided that the courses of study in 
such schools shall include English, citizenship, physical 
education, sanitation and hygiene and the use of safety de
vices, and such other branches as the state board of voca
tional education shall approve; by secs. 41.18, 41.19 and 
41.20, instruction in such schools is made free, except to 
nonresidents of the municipality and except charges for 
cost of materials consumed; sec. 41.16 requires the annual 
levy and collection of a tax (within the limitations of t he 
tax rate therein prescribed) upon all the taxable property 
in the municipality for such sum as, added to the other 
funds available, shall equal the amount of money required 
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by the local board of industrial education and r epor ted by it 
t o t he municipality for t he pur pose of carrying out the 
powers and duties of the board. 

The wor d "foster" in t he grant of power to t he boar d is, 
I think, sign ificant. Webster's New International Diction
ary defines the wor d as used in t his statute as "2. To 
* * * pr omote the growth of ; to encourage; to sustain 
and promote ; * ., * " and says that t he word "com
monly implies t he pr omotion of gr owth." In the statutory 
rules for t he construction of t he statutes it is provided (sec. 
370.01 (1) ) : 

"All words and phrases shall be construed and under
stood according to t he common and approved usage of the 
language; but technical words and phrases and such others 
as may have acquired a peculiar and appropriate meaning 
in the law shall be construed and understood according to 
such peculia r and a ppr opriate meaning." 

"Foster" is not a technical word, nor is it one which has ac
quired a peculiar meaning in the law. It is therefore to be 
construed according to the common and approved usage. 

How may the board effectually perform its duty to foster , 
-that is, promote the growth of and encourage the attend
ance at the vocational schools-unless it informs the public 
as to the courses offered and the terms of admission and in
struction? 

In my opinion, the language used in t he express grant of 
power to the boar d constitutes clear authority to the board 
to inform the public through the press, as well as by means 
of catalogs, circulars and other printed matter distributed 
by mail or otherwise, what courses of instruction ar e 
offer ed in the vocational schools, t he terms of admission to 
such courses, and such other details as it may deem proper 
in the discharge of its duty to foster t he purposes for which 
the public vocational schools ar e established and main
tained, and to expend such funds under its cont rol as may 
be necessary to disseminate such information in the man
ner referred to. 

It is my opinion also that the board possesses an implied 
power of the same kind. By author ity of the r egents, the 
university and normal schools of the state have, from the 
beginning, published and distributed catalogs, bulletins, cir-
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culars and other printed information concerning the courses 
offered, ter ms of admission, etc., and have published infor
mation of like char acter in newspapers, magazines, and 
other publications, and haYe paid t he expense thereof out 
of their general funds without any statutory language such 
as is containe~ in the vocational school statutes above re
ferred to, and their power to do so has never been ques
tioned as far as I have been able to ascer tain. 

The objection that the publication of such information, 
and particularly the information that the instruction offered 
is free, is unfair competition with private schools, seems to 
me to be ent irely without merit. T here is and can be no 
competition, in a legal sense, between the public schools or 
other public institutions supported by general taxation and 
private schools or instit utions maintained by pri vate par
ties for private commercial profit. The very foundation 
of the public school system of the state, of which the voca
tional schools form a part, is that instruction shall be free 
of tuition to residents, except as payment for the cost of in
str uction is included in taxes paid; and certainly it is not 
impr oper for the school aut hor ities to ca11 the attention of 
the taxpayers to the fact that free instruction is offered 
in the public schools. 
FEB 

Public Health-Pharmacy-It is unlawfu l to sell drugs 
and medicines including United States Pharmacopoeia and 
National F ormulary preparations except proprietary medi
cine and medicines specifically exempted in sec. 151.04, sub
sec. (3), Stats., except by r egistered pharmacists or assist
ant registered phar macists and t hose having merchants' 
permits under sec. 151.03. 

G. V. KRADWELL, President, 
Board of Pharmacy, 

Racine, Wisconsin. 

December 7, 1927. 

You have enclosed with your communication a letter to 
you from Sears, Roebuck & Company, in which t hey enu
mer ate a list of proprietary articles and also a list of tab-
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lets or medica l products which they a re cataloging, wit h the 
inquiry whether it is lawful to offer those for sale at r etail 
without a r egistered pharmacist in t he store. The list is a 
long one and you have marked each one of the items with 
r ed or blue ink, and you say that red signifies "Yes" and 
blue, "No." 

You state also that every few days you receive some 
communication inquiring what may or may not be sold 
legally in general stores and you inquire : If we should r e
ply t hat any of the preparations specified by the U. S. P. or 
N . F. can be legally sold on ly by r egistered pharmacists or 
assistant regist ered pharmacists, that t his does not interfere 
with the sale of proprietary or so-called patent preparations 
nor with those articles specifically exempted in sec. 1409g 
6, Stats. 1921 (sec. 151.04, Stats .) , would we be within our 
legal r ights? 

Sec. 151.04 conta ins t he following provisions : 

"(2) No person shall retail, compound or dispense drugs, 
medicines or poisons, except pa ris green, in packages 
labeled 'paris green, poison,' nor permit it, in a town, vil
lage or city of five h undred or more inhabitants, unless he 
be a registered pharmacist, nor instit ute nor conduct a place 
ther efor without a r egistered pharmacist in charge, except 
that a registered assistant pharmacist may do so under the 
personal super vision of a registered pharmacist, and may 
have char ge during the pharmacist's necessary absence, not 
to exceed ten days. If the inhabitants are less than five 
hundred, only a registered assistant pharmacist is r equired. 

"(3) This shall not interfere with the dispensing of 
drugs, medicines or other articles by physicians, nor with 
the sa le of proprietary med icines in sealed packages, labeled 
to comply with the federal pur e food and drug law, with 
directions for using, and the name and location of the manu
facturer , nor with the sale of alum, ammonia, borax, bay 
rum, bicarbonate of soda, cr eam of tartar, concentrated lye, 
olive oil, sal ammoniac, sal soda, sulphur, copperas, epsom 
salts, gla uber salts, castor oil, glycerine, senna leaves, in
digo, blue v itriol, turpentine, wood alcohol and denatured 
alcohol. " 

Your question must be answered in the affirmative if you 
exempt from these operations the dispensi ng of drugs and 
medicines by practicing physicians and the dispensing of 
drugs and medicines in towns, villages, and cities having 
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less than five hundred inhabitants, as those are expressly 
exempted from t he law. You will note that proprietary 
medicines in sealed packages labeled to comply wit h the 
federal pur e food and drug law with directions for using 
and the name and location of t he manufacturer may be sold 
without a registration cer tificate or a mer chant's permit. 

The United States Pharmacopoeia and National F ormu
lary preparations ar e of course included in this law unless 
t hey come wit hin t he excepted articles enumerated in sub
sec. (3 ), namely, "alum, ammonia, bor ax, bay rum, bicar
bonate of soda, cream of t ark'lr , concentrated lye, olive oil, 
sal ammoniac, sal soda, sulphur, copper as, epsom salts, 
glauber salts, castor oil, glycerine, senna leaves, indigo, 
blue vitriol, t ur pent ine, wood alcohol and denatured alco
hol. " 

I believe t his general statement will be all that is neces
sary for you in order to pass upon each individual drug or 
medicine. Whether a certain preparation is a proprietary 
medicine or a United States Pharmacopoeia Gr National 
Formulary pr eparation is a question of fact for you to de
termine. It is therefor e not necessary fbr this opinion to 
pass specifically upon every pr eparation named in t he Sears, 
Roebuck & Co. circular. You will be able to do this with
out any suggestion from us. 
JEM 

A pproprwtions and E xpenditures- Ediwation--Taxa
tion--Proper procedure for collection and payment of uni
versit y, normal school and common school funds received 
by state t r easurer, right t o borrow for each fund from gen
eral fund and right of treasurer to transmit common school 
f unds in instalments as r eceived discussed. 

THEODORE D AMMANN, 
Secretary of State. 

December 10; 1927. 

You submit t he following sit uation for an opinion : 

"Please r efer to t he following sections of t he Wisconsi n 
statutes, providing for a mill tax on account of t he uni
ver sity, normal schools and common schools : 
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University, Sec. 20.39 (2) (b) % of one milL-$2,107,140.81 
Normal Schools, Sec. 20.36 (4) (b) 1/ 6 of one 

mill ----- ------------·----------------- 936,503.28 
Common Schools, Sec. 20.25 7 / 10 of one mill 

(Minus $200,000.00) ------------------- 3,733,329.52 

(Based on the assessed valuation) ___ $6,776,973.61 

"It is est imated t hat the income tax due the state, July 
20, 1928, (see ch . 539, Laws 1927) will be appr oximately 
$5,278,000, and after deducting the appropriat ions pr o
vided for in sec. 20.255 would leave $4,368,941.00 to be r e
mitted, or $2,408,032.61 to be collected from t he count ies 
and placed to t he credit of the common schools, or, in other 
words, t he univer sity, normal schools and $1,325,296.91 of 
the common schools mill tax has been remitted, as provided 
for in sec. 20.255. 

"The point I wish to rai se is : Can transfer s be made 
from the general f und to the university fund income, nor
mal fund income and school fund income on the second 
Monday in March, when the st ate taxes are due the stat e 
treasury, to cover the mill t axes? 

"Secs. 20.39 (6) (a ) and 20.36 (6 ) cover emergency 
t ransfers from t he general fund to t he univer sity f und in
come and normal fund income, to be r epaid immediately 
upon the collection of the state tax. Up to the present t ime, 
the normal schools have borr owed from t he general fund 
$350,000 under sec. 20.36 (6) . Can this amount, plus fu
ture emergency t r ansfer s, be r epaid to the general fund on 
the second Monday i:µ March, even though the income t ax 
does not actual ly come to t he stat e t reasurer unt il J uly 20, 
1928?" 

You are advised t hat t ransfer s from t he gener al fund to 
the univer sity fund income ar e expressly authorized by sec. 
20.39, subsec. (6) , and by a similar provision in sec. 20.36, 
subsec. ( 6) , transfers may be made from t he general fund 
to the normal school fund, but we find no expr ess statutory 
pr ovision a ut horizing such a transfer to the common school 
fund, and you say that was never needed under the old law 
because the whole fund was collected and in the t reasur y 
befor e it was r equired to be remitted, but now because of 
the change in t he law, the mill tax is not r eceived until July, 
and for that r eason the f l!ll amount t hat is r equired to be 
paid to the common schools cannot be t ransmitted in De
cember. You ask to be advised as to your dut ieg 1md~ 
such condit ions. 
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You are advised that ch. 536, laws of 1927, does not be
come operative until January, 1,928, so the apport ionment 
of this year's school funds and the payment t hereof will 
have to be figured by the superintendent as provided in sec. 
20.24, Stats., based upon the conditions and the funds there 
specified. The fact that under the present law a part of t he 
money constituting the common school fund will not be in 
the treasury at t he time that apportionment is required to 
be made need not seriously inconvenience either the state 
officers or t he schools, for the portion of the funds then on 
hand can be designated in some way with a statement that 
the balance will be paid in J uly when the money is r eceived. 

That will enable the schools to operate and without seri
ous inconvenience to anyone, and in fact t hat pr ocedure 
may be an advantage to the schools in case of bank failures 
because then their funds would not all be tied up on account 
of closed banks. 

The fact that there is no specific provision in t his law 
directing the transmission of the balance of the funds when 
received is not important because the funds belong to the 
0ommon schools and could be required to be transmitted 
wh~n received for that pur pose without any statutory pro
vision expressly r equiring it. 
TLM 

Optometry-Pitblic Officers-Board of Examiners in 
Optometry-Duties of officers of board of examiner s in op
tomE>try and method of procedure discussed. 

DR. T. 0. F. RANDOLPH, Secretary, 
Board of E xaminers in Optometry, 

Burlington, Wisconsin. 

December 10, 1927. 

In your letter of December 1 you indicate that it is your 
information that a member, who is also president of the 
Wisconsin board of examiners in optometry, has been re
placed by a new man; that t his leaves your boar d without 
a president but with a secretary and vice president, which 
vice president has, since July 20, 1923, been annually 
elected. 
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You inquire whether the board had authority to cr eate 
the office of vice president and if so, whether that officer 
may now assume the functions of the presidency. You 
also wish to know whether t he secretary shall call a meet
ing of the members of the board for the purpose of electing 
a president and, if so, whether he shall secure the written 
consent of the members before issuing such a call. An
other question you raise is, whether it is legal to send out 
r enewal certificates without t he signatur e of the new mem
ber. 

Ch. 153, Stats., deals with the practice of optometry. 
Sec. 153.02, which deals with the board of examiners in 
optometry, reads as follows: 

"(1) The Wisconsin board of examiners in optometry 
consists of five members, appointed by the governor for 
terms of five year s. Each shall have been a r esident of t his 
state, actively engaged in the practice of optometry for at 
least fi ve years immediately preceding appointment. They 
shall file oath of office. 

"(2) The board shall choose annually from its members 
president and secretary, who may severally administer 
oaths and take affidavits, certifying ther eto, under seal of 
the board. T he secretary shall give such bond as the board 
determines. The board shall meet at least once every six 
months at the state capitol, and in addition upon call of its 
officers. The secretary shall have a seal. 

"(3) It shall, on J anuary first each year, report i ts pro
ceedings to the governor, including account of moneys re
ceived and disbursed. President and secretary sh all file 
annually with t he governor a verified list of optometrists 
qualified to serve as members of the board." 

You w ill note from a reading of t.his section that the 
only statutory officers spoken of are president and secre
tary. The statutes·do not speak of a vice president. How
ever, it is my opinion that the statutes do not contemplate 
a prohibition of the election of such an officer. What the 
duties of the vice president may be depenrls upon the arti
cles of organization, which your board may have, as long 
as the articles do not conflict with the statutor y provisions 
dealing with the organization of the board and the duties 
prescribed for t he officers. 

As to who shall issue a call for t he next meeting, I have 
in mind the following portion of subsec. (2), sec. 153.02: 

50 
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" * * * The board shall meet at least once ever y six 
months at the state capitol and in addit ion upon call of its 
officers ,:, ,:, ,:, " 

Likewise, subsec. (3) prescribes that the annual repor t 
to t he governor shall be fi led by the pr esident and secretary. 
I suggest, therefore, that in issuing the call for the meeting, 
this call be signed by the secretar y of t he boar d, the only 
~tatutory officer left on the board; that it also be signed by 
the vice president . While the vice president's office is not 
mentioned in the statutes, I assume it does not conflict 
with other offices defined by the statutes, and that t he ver y 
purpose of t he board in electing a vice president was that 
the duties of the board might continue in case the services 
of the pr esident were Jost, as in this instance. If the call 
for the meeting goes out over the signatures of t he vice 
pr esident and secretary, there can be no objection legally 
or other wise. 

The statute is not specific about renewal certificates nor 
the signatures appearing on renewal certificates. What 
officer s shall sign such certificates seems to be left t o the 
judgment of the board. From the copy you enclosed with 
your communication, it is to be observed t hat, in t he past, 
the full board has signed such certificates . Whether the 
board wishes to change that practice and ha\·e only four of 
t he five signatures appear, or have only the signatures of 
the officers appear, is for the determination of the board. 
In coming to its decision the board will have in mind that 
its statutor y officers, the pr esident and secretary, may "sev
eraily administer oaths and take affidavits, certify ing there
to, under seal of t he boar d." 

Courts-Mortgages, Deeds, etc.-Estates-Deposit of 
unclaimed share of estate under sec. 318.06, subsec. (6), 
Stats., is general deposit and as such is entit led to no pref
erance m·er general creditors. 

c. F. SCHWENKER, Commissioner, 
Banking De7Ja1·tment. 

December 10, 1927. 

You state that under sec. 318.06, subsec. (6) , Stats., the 
representative of an estate when a legatee fails to accept 
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his share may be author ized by a court before whom t he 
administration of the estate is pending to deposit such 
share with a trust company and if later the legatee does not 
withdraw such deposit during seven years following, t he 
other heirs have an interest therein. In the event that they 
fail to make claim therefor within fifteen years, such de
posit shall then escheat to the state. Your question is 
whether such a deposit is a general deposit or a trust fund, 
and whether, in case of the failure of the bank, such a de
posit would be preferred above the others. 

The statute authorizes a court to direct the representa
t ive of the estate to deposit the unclaimed share of an heir 
with the trust company. This fund is not expressly set 
aside for the legatee or heir. It establishes a mere debtor 
and creditor relationship. The fund may bear interest and 
it is not kept intact for the heir. The essential trust char
acteristics are lacking and in my opinion this is merely a 
general deposit. 
MJD 

Criminal Law-Indeterminate Sentences-Prisons-Pa,.. 
1·0Zes-In indeterminate sentence to state prison of from six 
months to two years in which minimum should have be.en 
given as one year, convict may make application for parole 
after he has served six months, but it is recommended that 
board do not grant such parole until he has served one year, 
which, under law, should have been minimum of his sen
tence. 

December 13, 1927. 
BOARD OF CONTROL. 

In your letter of November 9 you refer to the opinion 
given to you by this department under date of November 7, 
XVI Op. Atty. Gen. 724, in which it was held that the sen
tence given by the court was incorrect and that the board 
cannot amend the record of the sentence at the Wisconsin 
state prison as it can only be corrected by being referred 
back to the court in t he same term at which the judgment 
and sentence was pronounced. 



788 OPINIONS OF THE ATTORNEY GENERAL 

You inquir e, in view of these facts, when the man will be 
eligible to make application for parole, he being a first of
fender, the minimum of the sentence being six months and 
the maximum two years. 

Under the law t his man will be eligible to make appli ca
tion for parole after he has ser ved the minimum of his 
sentence, which is six months. It is, however, not manda
tory for the board of cont r ol to grant t his man a parole a t 
that time, that being in the discretion of ihe boar d. I 
therefor e r ecommend , in view of the error in the sentence, 
t hat t he board do not grant this man any parole until he has 
ser ved one year of his sentence which should have been t he 
minimum in the sentence pronounced by the court. 
JEM 

Detectives-Private detectives wit hin meaning of sec. 
175.07, Stats., are required to be licensed. Just what per
sons come within pr ohibitions of law must be determined 
by par ticular facts in each case. 

JAMES R. HILE, 

District Attorney, 
Superior , Wisconsin. 

December 13, 1927. 

You submit the following situation for an opinion: 

"A is oftent imes employed as a private investigator , 
sometimes by private individuals, sometimes by law enfor ce
ment officials, to secur e evidence and to make investiga
t ions. He has no r egular office, but does r eceive fees in 
compensation for the work which he does. He does not 
make arrests, but merely informs the parties employing 
him, of t he r esults of his investigation, and lays t he evi
dence which he has procured before t hem. I inquire as to 
whether or not said person is a pr ivate detective wit hin the 
meaning of sec. 175.07, Wisconsin Stats., so t hat he is r e
quired to secure a license. 

"A has no authority to make any arrests, but mer ely con
ducts an investigation quietly, and turns over his evidence 
to i he person who has employed him." 

I do not t hink any person can give a specific, inclusive and 
exclusive definit ion of who is and who is not a detective 
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within the meaning · and provisions of sec. 175.07, Stats., 
and yet t he supreme court in t he case of Schultz v . Frank
fort Marine Accident & Plate Glass Ins. Co., et al., 151 Wis. 
537, held t hat a person who violat es t he statutes cannot es
cape liability t herefor on t he plea that he did not know what 
t he t erm meant. The statute specifically provides t hat it 
shall apply to cer tain condit ions and persons and t hat it shall 
not apply to certain other condit ions and persons. Ther e is 
a large open field between t he two. 2 Wor ds and Phr ases, 
2d ser ies, 22, says : 

"The wor d 'detective,' as commonly understood, is de
fined as one of a body of police officers, usually dressed in 
plain clothes, t o whom is intrusted t he detection of crimes 
and the apprehension of the offender s, or a policeman whose 
business it is to detect wrongs by adroitly investigating their 
ha unts and habits." 

18 Corpus J ur is 979 has a somewhat similar definition but 
each work gives ot her definitions. 

I think, gener ally speaking, the statute was intended to 
relate to per sons pr ivately employed with r eference to some 
offense committed or act done and to pr ocure evidence with 
r eference ther eto, but it cannot be held to relate wholly to 
that class because sec. 175.07 (1) includes "or private 
guar d," . which seems to r elate to pr otection of per son or 
property against future acts. I do not t hink t he question 
of whether he has a regular office or place of business would 
be important in determining the status of t he person under 
this law, nor would the question of his a ut hodty to arrest 
be important . I do not think t hat any general r ule can be 
given for each case would have to be determined upon the 
particular facts as applied to t he provisions of t he statutes. 
TLM 
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Elections-Poll lists can be used in tonnection with check 
lists where cities desire. 

County clerks should provide cities with poll li sts as pro
vided in sec. 6.28, Stats. 

Spindle number s can be used throughout state same as 
in Milwa ukee. 

Provision of sec. 6.14, subsec. (1) , Stats., that "such r eg
istration shall be applicable to all elections and all 
primaries" applies only to cities, towns and villages of five 
thousand or more. 

Under sec. 6.15 clerk of each town, city or village in which 
registration is made applicable under sec. 6.14 is in full 
charge and control of registration. 

Electors may r egister in t heir homes. Clerk, his deputy · 
and employes can administer affidavits required in such 
r egistration. 

THEODORE D AMMANN, 
Secreta~ry of State. 

December 14, 1927. 

In your recent letter you submit six questions relating to 
the Wisconsin election laws as amended by ch. 208, Laws 
1927. These questions, with t he answers which in my 
opinion should be g iven to them, are as follows: 

(Q.) "1. Sec. 6.16 (7) as enacted by said chapter, pro
vides that the 'combined check and poll lists' shall be used 
in lieu of t he r egular poll lists. Is this mandatory or only 
directory? Since poll lists will still be required in about 
sixty per cent of the precincts, to which registration is not 
applicable, may they cont inue to be used in the other forty 
per cent, where registration is mandatory, providing the 
cities so desire? See sec. 6.28 (1927) and secs. 6.45, 6.49 
and 6.57 (1925) ." 

(A.) 1. Under sec. 6.16, subsec. (7), Wis. Stats., the use 
of the "combined check and poll lists" is mandatory and 
must be used in lieu of the regular poll lists in all precincts 
where registration is applicable. 

Subsec. (7), sec. 6.16 provides in part: 

"Two election officer s of each election precinct shall have 
charge of t he registry lists and shall write after the name 
of each voter the serial number of his vote as t he same is 
poHed, beginning with the number one, and the'se lists so 
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kept shall be in lieu of the poll lists required by sections 6.45 
and 6.49 . * * *." 

It is my opinion that the word "shall" as used in t he 
above quoted section means "must" and hence it is manda
tory upon the election officers to use the registry lists 
(combined check and poll lists) in all districts where regis
t ration is applicable. 

But while ch. 208, Laws 1927, appears to contemplate 
that poll list s will be dispensed with, there appears ~o be 
nothing in the law to forbid their use in connect ion with the 
said check list where cities so desire. The provisions re
quiring election officials to take their oaths of office in the 
poll lists and requiring the inspectors to make the total 
number of ballots found in the ballot boxes to agree with 
the highest number found on the poll li sts, are still in the 
statutes and were not amended by the legislature of 1927. 
The check list, as such, will not show the total number of 
votes cast except by careful search under the names of the 
differ ent streets for the number of the last vote cast. 

(Q.) "2. In view of t he provisions of 6.28, as to official 
oaths, will t he count y clerk be r equired, or permitted, to 
furni sh two poll lists for each precinct or can he furnish 
them only where r egistration is not applicable?" 

(A.) 2. If t he cities desire to use the poll lists as set 
forth under question 1, it is my opinion that county clerks 
should supply t hem as provided in sec. 6.28. 

(Q.) "3. If poll lists are not used, how will the inspec
tors obtain t he serial number s r equired by secs. 6.16 (7) 
and 6.57, which wer e formerly obtained from t he poll lists ? 
Will ther e be any legal objection to securing the necessary 
numbers by the use of a 'spindle number slip' for each voter, 
similar to the sample inclosed ? If used, would t hey be fur
nished at the expense of the city or county?" 

(A.) 3. No provision having been made in ch. 208, Laws 
1927, for keeping a consecut ive numerical list of votes cast 
and as such a list appears highly desirable, I can see no 
valid objection, wher e poll lists ar e not used, for inspector s 
to keep some such list. In the city of Milwaukee, where 
for years they have used the combined check and poll list , 
a "spinale number " is used and appears to work well. I 
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can see no objection to ex tending this syst em t o any or a ll 
cities wher e registration is r equired. If such "spindle 
number s" are used, t he city will bear the expense. 

(Q.) "4. Does the new pr ovision of sec. 6.14 (1 ) that 
r egistration, wher e applicable, shall apply to "all elections 
and primaries" modify subsecs. (2), (3 ) and (4) of said 
section, or does it apply only to cities, towns and villages 
of five t housand or more? In other words, if a town, city 
or village of less than five thousand wishes to adopt r egis
tration, can such registr ation be made applicable to muni
cipal and judicial elections without the referendum pro
vided in subsec. ( 4) of sec. 6.14 ?" 

(A. ) 4. The provision of sec. 6.14, s ubsec. (1) , Wis. 
Stats., that "such r egistration shall be applicable to all elec
tions and all pri1naries" applies only to cities, towns and in
cor por ated villages of five thousand population or mor e. 
Subsec. (2), sec. 6.14 provides : 

"In any city, village or town having a population of less 
than five thousand, accor ding to t he last United States cen
sus, t he common council, board of trustees, or boar d of su
per visor s, as t he case may be, may, by ordinance or r esolu
tion, authorize and r equ ir e r egi stration for gener a l elec
t ions in such city, village or town, and may r escind its own 
action in like manner." 

Subsec. (3 ) , sec. 6.14 pr ovides : 

" In any city, village or town of less t han five t housand 
population and in every city, village or town whose popu
lation has never been determined by a United States census, 
twenty per cent of the number of voters voting at t he last 
general election, may file with the city, village or t own clerk 
at least ninety days before any gener al election, a petition 
addressed t o the mayor, president , or chairman of such city, 
village or town, as t he case may be, demanding a r egistry 
of electors in such city, village or t own, and thereupon 
r egist rat ion shall be made in the manner p rovided by law." 

Subsec. (4) , sec. 6.14 provides : 

"When registr ation is ordered or directed as pr ovided 
in subsections (2) or (3) of t his section it may be made ap
plicable also t o municipal or judicial elections by a major
ity vote of the electors, and when so adopted and made ap
plicable, such provisions may be abolished and made inap
plicable by a similar vote. The vote shall be taken at the 
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municipal, town or gener al election next h eld in such city, 
village or town after a petition in writing has been on file 
not less than forty days in the office of t he clerk t hereof 
signed by elector s therein equal in number to ten per cent 
of t he nu mber of votes cast ther ein for governor at t he last 
general elect ion, praying for t he submission to said elector s 
of t he quest ion of the adoption or of t he abolishing, as t he 
case may be, of t he provisions aforesaid. The taking of 
such vote shall be noticed in any such city in the manner 
municipal elections are noticed, and in any such town or 
village by posting not ices in at least three public places in 
the town or village not less t han ten days befor e the election . 
Regist r ation for general elections, establi shed under the 
provisions of subsection (2) or (3 ) of this sect ion, may also 
be abol ished by refer endum under the provisions of this 
subsection." 

Hence, if a town, city or village of less than fi ve thousand 
population wishes to adopt regist r ation it must adopt it in 
accordance wit h the provisions of eit her subsec. (2 ) or sub
sec. (3), sec. 6.14, Wis. Stats. Then, if such town, city or 
village of less than five thousand population, having adopt
ed r egistration as provided in subsec. (2) or subsec. (3), 
sec. 6.14, wishes to have it made applicable also to munici
pal and judicial elections, it may do so "by a major ity vote 
of the elector s," in accordance with the provisions of sec. 
6.14 ( 4) , Stats. 

(Q.) "5. Are we correct in our understanding that 
wher ever r egistration is now or hereafter made applicable 
in any town, city or village under sec. 6.14, without r egar d 
to t he number of inhabitant s, the work of registration is to 
be conducted by t he t own, city or village cler k, and not by 
boards of registry, as her etofor e ?" 

(A.) 5. Sec. 6.15 provides in par t : 

"The clerk of each -municipality in which r egistration is 
applicable under section 6.14 shall have full charge and con
t r ol of t he registration of voter s wit hin the municipality for 
which he is elected or appointed." 

Hence, under t he above quoted sect ion t he clerk of each 
town, city or village in which registration is made applica
ble under sec. 6.14 "shall have full charge and control of t he 
r egistration." · 

(Q.) "6. Under sec. 6.17 (2 ) applicat ions for registr a
t ion are to be made 'in per son' by the elector. This ap-
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pear s to exclude sick and disabled voter s. In view of this 
situation, may t he city clerk, if he so desires, send out affi
davits of r egist ration by mail for execution befor e not a ries 
public, etc., and may he in his discr etion send such affida
vits by his deputies to be executed in the homes of the 
voters? Sec. 6.17 ( 5) p rovides for absent voters." 

(A.) 6. Subsec. (2) , sec. 6.17 p r ovides in part: 

"Applications for r egistration sha ll be made in per son 
by t he elector who sha ll be required t o sign t he original and 
duplicate affidavits." 

Ther e is no provision · for the r egistr ation of sick and 
disabled voter s. Sec. 6.17 (5), relating to ahsent voter s, is 
not applicable to sick and disabled voters, as it applies only 
to the case of an elector who is "more t han fifty miles away 
from his legal r esidence." 

The city, t own or village clerk, may, however, register 
t he sick or disabled voter at his home. Sec. 6.17 (1) p r o
vides in pa rt : 

"The clerk of the municipality shall receive applications 
for registr ation at his office during regula r office hou rs 
throughout t he year and at such other places ancl at such 
times as he ma11 deern, advisable, except that r egistrat ion 
for any election or pr imary shall be closed at t he close of 
office hours on T uesday next preceding t he election or pr i
mary." 

Under t he provisions of t he above quoted section, 
t he clerk is not limited t o r egistering electors at hi s office 
but may also register elector s at t heir homes, and when 
he so direct s, his deputies may also register elector s in 
their home, since sec. 6.15 clear ly authorizes all t he em
ployes of his office t o admin ister t he affidavits required in 
such registration. 

Sec. 6.17, subsec. (1 ) , provides in par t: 

"At the first primary election conducted after t he taking 
effect of sections 6.15 to 6.18, any qua li fied voter shall be 
permitted to register at the polls on the day of election and 
vote at such election." 

Hence, under sec. 6.17 (1) a voter who is unable because 
of sickness to appear in per son to r egister prior to the 
primary election, may regist er at t he primary el~ction. 

Ther e is no provis ion in t he new election laws a ut horiz-
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ing the city clerk to send out affidavits of registration by 
mail to electors wit hin the same city, for execution before 
notaries public. The requirement of subsec. (2) , sec. 6.17, 
Stats., that applications for registration are t o be made 
" in person" by the elector would seem to bar the use by sick 
and disabled electors of affidavits of registration by mail 
executed before a notary public. 
JWR 

C ourts-Garnish1nent--Quasi-garnish1nent--When th ere 
is controversy between judgment creditor and officer claim
ing exemption in quasi-garnishment proceeding under sec. 
304.21, Stats., county clerk should hold money until con
trover sy between judgment creditor and one claiming ex
emption is settled in court. 

County clerk may be h eld per sonally liable if he pays 
wrong party prior to settlement of controver sy. 

ELTON J. MORRISON, 

District Attorney, 
Portage, Wisconsin. 

December 14, 1927. 

You state that you have a problem involving the interpre
tation of the garnishment law, especially as it is affected by 
380, Laws 1927. 

You state t hat judgment of $200 was obtained again8t 
Jones, a patrolman, which judgment has been properly filed 
with your county clerk; t hat Jones draws a salary of $60 
each mont h ; that ther e are no children, so that he would 
ordinarily be entit led to $36 exempt ion; that in · an ordi
nary case it would be safe for the clerk to r emit $14 to the 
cr editor and the balance of $36 to Jones ; t hat in this case, 
however, the creditors contend that Jones is drawing an
other salary of $70 from another source and that this sal
ary is being drawn by his wife under a makeshift arrange
ment. 

You also sta te t hat the credi tor contends t hat J ones is 
already withholding his statutory allowance and that the 
entire check of $60 in the hands of the county clerk should 
be r eleased t o the creditor. 
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You inquire whether if subsequent court action should 
develop that the additional $70 now going to t he wife in 
r eality belongs to J ones as part of his monthly earnings, 
the county clerk would be liable if he had paid over to 
Jones any part of the $60 wages. This question must be 
answered in the affirmative. You state t hat yo ur county 
clerk has been served with a demand from J ones's attorney 
to pay the $36 exemption and you ask to be advised as to 
t he proper course to pursue. 

We can only advise that in case ther e is a cont roversy 
and litigation, the officer must hold t he money unt il the 
controver sy between the judgment creditor and Mr. J ones 
has been finally settled. See XIII Op. Atty. Gen. 449 and 
VII Op. Atty. Gen. 82. 
JEM 

Fish and Game-Beaver Fanns-Mu.c:kmt Fann.c;
Owner or lessee of lands suitable for muskrat farm is en
t itled to license from conser vation commission when he has 
complied wit h conditions called for by statute. Language 
is mandatory. 

Commission may not impose conditions not set forth in 
statute, such as requiring licensee to enclose farm with 
fence. 

Sec. 29.576, Stats., per taining to beaver farms, contains 
similar language to t hat in sec. 29.575, pertaining to musk
rat farms, and above answers apply to beaver farms as well 
as to muskrat farms . 

L. B. NAGLER, 
Conservation Director, 

Conser vation Commission. 

December 14, 1927. 

You ask for an interpretation of sec. 29.575, Stats., per
taining to muskrat farms. We will take up your questions 
in t heir r egular order. 

"First : Must the conservation commission issue such a 
license under subsec. (3), or may discr etion be exer cised 
and a license be denied on a technicality?" 

The fir st three subsections of sec. 29.575 provide : 
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"(1) The owner or lessee of any lands within the state of 
Wisconsin suitable for the breeding and propagating of 
muskrats shall have t he right upon complying with the pro
visions of t his section to establish, operate and maintain on 
s uch lands a muskrat farm, for the purpose of breeding, 
propagating, t rapping and dealing in muskrats. 

"(2) Such owner or lessee desiring to establish, operate 
and maintain a muskrat farm in conformity with this sec
tion, shall file with the conser vation commission a verified 
declaration describing t he lands which such applicant for 
a license desires to use for the purpose of breeding and 
propagating muskrats, and setting forth also t he t itle or 
leasehold of the applicant and the number of acres embraced 
in said tract. 

"(3) Upon the filing of such declaration t he conserva
tion commission shall forthwith investigate the same and 
may r equire· the applicant to produce sat isfactory evidence 
of t he facts ther ein stated. If upon such examinat ion it 
shall appear that the applicant is the owner or lessee of said 
lands, and t hat the applicant intends in good faith to es
tablish, operate and maintain a muskrat farm, the commis
sion shall issue a license to the applicant describing such 
lands, and certifying that the licensee is lawfully entitled to 
use the same for the breeding, propagating, trapping and 
dealing in of muskrats thereon." 

You will note that under these pr ovisions t}1e owner or 
lessee of lands suitable for t he breeding and propagating of 
muskrats has the right to establish a muskrat farm. He is 
r equired to make application · to the commission by verified 
petition in which he declares his purpose and describes the 
land and sets forth the number of acres and whether he has 
t itle to the land or only a leasehold. The conser vation com
mission is then required to investigate and if they find the 
facts stated in the application the commission shall issue the 
license. The word "shall" is used instead of "may." It 
has a mandatory significance. The commission has not the 
power to refuse to issue the license when t he applicant has 
complied with all the conditions that the statute calls for. 
It is ther efore man if est that t he conser vation commission 
must issue such license and cannot exercise a discretion, nor 
can t hey deny it on a technicality unless it is one of t he con
di tions that the statute prescribes. 

"Second : May the commission impose conditions not 
set forth in the statutes; for example, may t he commission 
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requ ire that such licensee shall enclose the farm wiLh a fence 
before such license is issued?" 

In subsec. ( 6), of the same section it is provided: 

"Within thirty days after the date of the issuance of any 
such license, the licensee shall erect posts or stakes at in
tervals of not more than twenty rods along the boundary of 
the land embraced in said license, wherever the same are 
not already inclosed, and shall post and maintain upon said 
posts, stakes or other inclosures at intervals of not more 
than twenty rods notices furnished by the conservation com
mission proclaiming the establishment of a muskrat farm. 
For such notices the licensee shall pay to the conservation 
commission the sum of twelve cents each." 

I believe your second question must be answered in the 
negative. The applicant is entitled to a license when he has 
complied with the conditions of the statute. It may be of 
great rnlue if the muskrat farm is enclosed, but that is not 
one of the conditions prescribed in the statute and the fact 
that the above provision requires the erection of posts or 
stakes at intervals of not more than twenty rods along the 
boundary of said land negatives the idea that the commission 
may r equire the muskrat farm to be fenced. 

You also refer me to sec. 29.576, pertaining to beaver 
farms, ,vhich contains language similar to that of the pre
ceding section, and you ask my interpretation to include 
this section. 

The answers to the above questions concerning muskrat 
farms also apply to beaver farms. 
JEM 
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Courts-Just-ice of Peace-Criminal Law-Drunken Auto 
Drivers-For driving automobile while intoxicated, justice 
of peace before whom person is tried and convicted may, in 
addition to punishment by fine or imprisonment or both, 
enter order prohibiting him from driving any motor vehicle 
for period not to exceed one year. 

In case depositions are taken in criminal cases under sec. 
326.05, Stats., witness fees as well as mileage must be paid 
to defendant in advance; court cannot fix amount in ad
vance. 

December 15, 1927. 
M. S. KING, 

District Att01·ney, 
Wisconsin Rapids, Wisconsin. 

In your letter of December 8 you ask whether under the 
provisions of sec. 360.01, subsec. (5), and sec. 343.182, 
Stats., a justice of the peace has jurisdiction to hear, try and 
determine a charge of driving an automobile while intoxi
cated, in view of the penalty under sec. 85.22, subsec. (4) . 

My answer is "Yes." Sec. 85.22 (4) expressly provides 
that the court in addition to imposing a fine or jail sentence 
or both, may make and enter an order prohibiting such per 
son from driving any motor vehicle of any kind for a period 
of not more than one year. That prohibition is no part of 
the punishment which does not exceed six months in t he 
county jail or a fine of $100 or both such fine and imprison
ment, and that is a specific power given to any or all courts 
trying such cases where the punishment as a fine or impris
onment or both does not exceed the amount or time t here 
specified. 

There are a number of forfeiture provisions in the stat
utes where persons have been convicted of certain crimes 
or offenses and such forfeitures are no part of the fine or 
imprisonment, or punishment imposed in the sentence, so I 
think the forfeiture could be made by any court with juris
diction to try the case and impose sentence. 

You refer to sec. 326.05 which provides for taking depo
sitions in criminal cases, and to the provision in subsec. (2) 
which says that in case the defendant is not then in jail, 
he shall be paid to coyer his expense and travel at the taking 
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of the deposition such sum as will equal witness fees for 
such t ravel and attendance . . 

You say : 

"Where a deposition in a crimjnal case is to be taken out
side of the state, when, how and in what amount is this 
money to be paid? Application must be made to t he court 
or to the presiding .i udge for leave to take such a deposi
tion. Should the money be paid t hen, or should it be paid 
only upon demand of defendant when t he cour t grants t he 
taking of the deposition? Does he issue an order to the 
coun ty t r easurer covering the same or what is the proce
dure? How is the amount determined? Should the mileage 

· be paid on the basis of the distance from t he place of trial 
to the place where the deposition is to be taken, or what is 
the basis for the computation? What if the witness fee is 
paid and the defendant does not attend the taking of the 
depositions?" · 

I see no different principle involved in figuring out wit
ness fees and expenses under that statute t han is involved 
in figuring witness fees and expenses in other cases. The 
district attorney or sheriff would have to see to that and a 
sufficient amount would have to be paid to satisfy the stat
ute, but I do not think the court has any jurisdiction to fix 
the amount . The amount for mileage ?lOuld be the distance 
from the place wher e t he defendant was at the t ime and if 
he is in custody the sheriff would have to t ake him and pay 
the expense the same as his own. The witness fees and ex
pense would have to be paid to the defendant whether he at
tended the taking of the deposition or not, for that is for 
him to decide. The statutory provision is to enable him to 
attend for he has the constitutional right to be faced by all 
wit nesses, and if t hat right is afforded to him, he can waive 
the right if he desires. 
TLM 
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School Districts-Transportation of Pupils-If school 
district board does not provide t r ansportation to school 
children living more than two miles from schoolhouse, par
ents may provide suitable transportation and shall be paid 
therefor by district. 

E. L. KENNEDY, 
Dist,rict Attorney, 

Rhinelander , Wisconsin. 

December 16, 1927. 

In your communication you call t he attention of t his de
partment to sec. 40.34-, Stats., and you inql)ire whether "i_t 
becomes the duty of the school board to provide transpor
tation for children living more than two or three miles from 
the school house, even after the electors have voted not to 
provide such transportation." You further ask: 

"Under this set of facts does it now become the duty of 
t he parents to provide transportation and are they entitled 
to collect for t he same? Or is it that the school board can 
be compelled to instit ute transportation?" 

From the facts you give in your letter the district in ques
tion seems to be a common school district. The 1927 ses
sion of the legislature rewrote that portion of the school 
laws applicable here. 

Sec. 40.34, subsec. (1), Stats., r eads in part as follows : 

"The school district meeting may authorize the board to 
provide t r ansportation for all the children of school age re
siding in the district. The board of ever y consolidated 
school district shall provide transportation to and from 
school for all children r esiding in t he district and over one 
mile from the schoolhouse. The board shall 7Yrovule trans
portation to and froni school for all school children resid
ing in the district ancl O'Ver two miles from the schoolhouse, 
in case of a common school and three miles in case of a 
union high school. And if it fail s to provide such t ranspor-

. tation the parents may provide suitable t ransportation for 
t heir children, and shall be paid therefor by the district, at 
the r ate * * *" 

The term "board," in the italicized portion of the quoted 
statute, unquestionably r efers to the school board of the dis
trict spoken of in the first sentence of this section of the 
statutes. It does not refer to the board of the consolidated 

51 



802 OPINIONS OF THE ATTORNEY GENERAL 

school district for reasons that are clear upon a car eful 
reading of the section quoted. In effect, the statute says 
that the school district board shall provide transportation 
to the school children in that district who live over two 
miles from the schoolhouse. This is directory. Provision 
is made for t he transportation of t he school children by the 
parents t hemselves when the board does not furnish such 
transportation, in which event the parents shall be compen
sated according to the terms of the statutes. The fact that 
at the school district meeting the board may be authorized 
te pro,·ide or not to provide transportation for all the chil
dren of school age r esid ing in the district, does not affect 
the right of the children residing beyond two miles from the 
schoolhouse to transportation furnished either by the board 
or by the parents. If such transportation is not furnished 
by the board but by the parents, the parents shall be paid 
therefor according to the terms of the statute. 
FWK 

Criminal Law-False Pretenses-Cheat-Complaint 
charging obtaining money under false pretenses must . suf
ficiently state all elements of crime. 

To charge offense of cheat or gross fraud at common law 
it is necessary to allege acts or representat ions constituting 
elements of crime. 

GEORGE C. MATHEWS, Director, 
Securities Division, 

Railroad Commission. 

December 16, 1927. 

The district attorney of Marquette county has prepared 
a complaint for a violation of the criminal law and has 
submitted the same to your department for approval. You 
have asked an official opinion on this complaint. It had a 
number of counts intending to charge a violation of our 
laws by false pretenses. In the first count after the pre
liminary statement it says: 

"* '~ * Did on the 11th day of May, 1927 in the town 
of Oxford, Marquette county, Wisconsin, by false pretenses, 
false statements, and with the intent to defraud, obtain 
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from one George Dunn subscriptions, money etc. for in
terests in Fisher s Paramount Theatres, a common law trust, 
to wit; in the amount of $250." 

There are three other similar counts, charging the same 
offense on other days. 

I do not believe that the offense is sufficiently charged. 
Our supreme court said in the case of Corscot v. State, 178 
Wis. 661, 666 : 

"To constitute the crime of obtaining property by false 
pretenses there must be a false r epresentation or statement 
of a past or existing fact, made by accused or someone in
stigated by him, with knowledge of its falsity, with intent 
to deceive and defraud, and which is adapted to deceive t he 
person to whom it is made ; a r eliance on such false repre
sentation or statement ; an actual defrauding; and an ob
taining of somethiug of value by accused or someone in his 
behalf, without compensation to the person from whom it 
is obtained. 25 Corp. Jur. 589." 

The false pretense should be alleged in the information 
or complaint. State v . Green, 7 Wis. 676. It should also 
be stated t hat the representations were fal se and known 
to be false to t he knowledge of the accused. Bake/' v . State, 
120 Wis. 135. It must also be alleged t hat the party de
frauded was induced to part with his pr oper ty by relying 
upon the t ruth of t he statements made to him and that he 
believed them to be t rue. See State v. Green, 7 Wis. 676; 
Owens v. Stcite, 83 Wis. 496; State v. Kube, 20 Wis. 217. 

There is also a count which, after naming the accused, 
states : 

"* * * Did on t he 11th day of May and the 8th day 
of June, 1027, commit gross fraud, at common Jaw in and 
upon George and Judd Dunn in the town of Oxford, Mar
quette county, Wisconsin." 

This is too indefinite and uncertain in my opinion to 
charge an offense in our state. There should be enough 
facts and representations alleged which show the cheat or 
gross fraud constitut ing t he crime. The count as worded 
does not inform the accused sufficiently of the crime of 
which he was charged. 
JEM 
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Municipal Corporations-Cities-School Districts-City 
of fou rth class can acquire property for athletic purposes 
to be used by school children and others and to be paid for 
by f unds derived from such activit ies, but it is suggested 
that instead of purchase on land contract mortgage be giv
en for deferred payments and t hat land be deeded to ci ty 
subject to said mortgage. 

December 19, 1927. 
JOH N CALLAHAN, State Supe1·intendent, 

Department of Public Instruction. 
You submit the following questions for an opinion : 
Option is offered a school boar d in a city of the fo urth 

class on a seven-acre tr act for an athletic field, the price to 
be $7,500 payable $1,500 on execution of land contract, 
balance on or before ten years in such payment as the dis
t r ict desires to make at any time. 

The district will have available from income of athletic 
contests a sum in excess of $1,500 r equired for the init ial 
payment. 

Can the district board, without submitting any question 
io a special or r egular meeting of t he district, consummate 
this purchase on t he terms offered legally? 

The city is operating under the district plan with a board 
consisting of seven member s and the district is co-extensive 
with the boundaries of the city. It is the intention of the 
board to make all payments out of athletic r eceipts, the title 
to be in the boar d of education. You ask if the expendi
ture of such money would be a legitimate expenditure for 
school purposes within t he authority of t he boar d and if the 
transaction would be legal. 

Since 1919, sec. 40.675, Stats. 1925, had in it t he provi
sion t hat in cities of the second and thir d classes "the 
schoolhouses now er ected and the lots on which t hey ar e 
situated and the lots now or hereafter p urchased for school 
purposes and the schoolhouses thereon erected shall be the 
pr operty of the city." 

By sec. 87, ch. 425, Laws 1927, the sections of the statute 
there enumerated were consolidated and renumbered as 
secs. 40.50 to 40.60, and by sec. 40.50 cities of t he fourth 
class and cities of the second and third classes were grouped 
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together and certain provisions enacted "to the end that 
city schools shall be as nearly uniform as practicable." 
Under that provision, if this property is to be acquired for 
school purposes or school property, the title will be to the 
city and not to t he board of education. That being true, 
then under the provisions of sec. 3a, art. XI, Wis. Const., 
the city can acquire the title to the land by gift, purchase 
or condemnation either for playgrounds or for any of the 
other purposes there specified and it can then be used as a 
playground for school children or others under such regu
lations as may be prescribed. 

The fact that the title under the law is vested in the city 
does not prevent t he board of education from controlling 
and managing it as school property for all school purposes 
within the meaning of the law. That is expressly provided 
for and authorized in sec. 43.50, which gives boards of 
school directors in cities of t he first, second and third 
classes the power to establish and maintain for children and 
adult persons in the school buildings and on the school 
grounds under the custody and management of such board, 
among other things, playgrounds, public baths and similar 
activities and accommodations to be determined by such 
board without charge to the residents of such cities. That 
is done without reference to the question of where the t itle 
to the property is vested. 

Under these provisions I think it would be advisable, or 
at least proper, to have the board of education adopt a reso
lution declaring t he necessity or advisability of the board's 
acquiring the property as a playground for school purposes 
and reciting the fact as to the conditions and manner of 
payment or proposed payments, and requesting the council 
to acquire the property for such school purposes and uses. 

As to the power to acquire it in the manner stated on land 
contract, I do not think it could or should be done in that 
way. Cities are a uthorized to borrow money and issue 
bonds under the conditions and in the manner specified in 
the statutes and they are also authorized to borrow a cer
tain percentage of a tax levy after it is made, pending its 
collection; but those are specific grants of power and they 
are limited to the conditions and in the manner specified. 

Except as specifically authorized a municipality cannot 
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incur indebtedness, and in the ordinary form of a land pur
chase contract the purchase price is required t o be paid in 
t he manner there specified and can be enforced by an ac
t ion of debt if default is made or by an action t o forfeit un
der the terms of the contract as stated in H eins v . T hom.p
son and Sleith Oil Co. 165 Wis. 563, and cases cited. 

In the case of Perrigo v. Milwaukee, 92 Wis. 236, it was 
held that city could buy land for park purposes under a 
land contract without any promise to pay the unpaid instal
ments, but that decision was based upon a special statute 
specifically granting that right to cities of the first class, 
which was found in sec. 40.685, Stats. 1925, and the fact 
that such right was specifically granted by statute for cities 
of the first class might, I think, be held to be a legislative 
construction that as to other cities without such expr ess 
grant the right would not exist and if it does exist as to a 
contract where ther e was no promise to pay, t hat form of 
purchase is not very desirable as to a city or board of edu
cation for it is always possible to be complicated by deat h 
of the vendor befor e conveyance by deed. 

As a former city attorney, I advised, in several cases 
where it was desired to make a purchase of land under 
somewhat similar circumstances, that a mortgage should 
be executed on the property with the payments to corre
spond with the terms agreed upon and then have the prop
erty conveyed to the municipality subject to such mortgage 
and have the recited consideration the amount of the cash 
payment; in case the mortgage was not paid. it could be 
foreclosed and the title divested. I think t hat is a safer 
way to handle that kind of purchase. 

Such purchase would not need to be authorized by vote 
of the people and I think it could be paid for in that way. 
TLM 
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Public Officers-Assessors-Assessors' fees for making 
list of dogs and claims for damage done by dogs should be 
pror ated when license fees are insufficient to pay both in 
full. 

December 19, 1927. 
COMMISSIONER OF AGRICULTURE. 

You have submitted the following communication for an 
opinion : 

"If there should be insufficient funds in dog license fund 
to pay claims for assessors' fees and claims for damage by 
dogs, should the assessors' fees be paid in full before the 
damage claims are prorated, or should assessors' claims be 
prorated with the damage claims?" 

You are ad vised that the statute does not indicate prior
ity as to such fees. Sec. 174.06, subsec. (1), Stats., re
quires the assessor to make a list of the owners of dogs and 
to fi le the same with the clerk at the time of his delivery 
of the assessment roll, and the clerk is required to deliver 
t he same to the local treasurer with the tax roll. It is 
then provided that the assessor shall receive as compensa
tion, fifteen cents for each dog listed to be audited and 
allowed by the county board but to be paid solely out of the 
dog license fund. 

Sec. 17 4.09 provides that the license fees shall be kept by 
the county tr easurer in a separate account and shall be ap
propriated and disbursed in the manner following : Fif
teen per cent to the state treasurer; for expenses neces
sarily incurred by the county in purchasing and providing 
books, forms and other supplies required in the administer
ing of the dog license law; the amount remaining thereafter 
in said fund shall be available for and may be used so far 
as necessary in paying claims allowed by the county to the 
owners of domestic animals on account of damages done by 
dogs, and the surplus, if any, shall on March 1 be credited 
and paid by the county treasurer to the towns, villages and • 
cities in proportion to the amount contributed by each. 

Sec. 174.11 authorizes persons who have had animals 
damaged by dogs to file their claims for such damages and 
the amounts t here limited are to be paid as provided in sub
sec. (3) solely out of t he dog license fund, and creates no 
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other liability on the part of the county. It will be noticed 
that is the same provision made for the payment of the 
assessors' f ees under sec. 17 4.06, which ar e to be paid solely 
out of the dog license fund. So I do not see any a uthority 
for giving priority to either the damages or t he assessor s' 
fees, and for that reason I would say where the fund was 
insufficient to pay both, they should both be prorated. 
TLM 

Mothers' Pensions-Aid is furnished by county without 
reference to whether county or township system for poor 
r elief is in force in particular county. 

In case children members of family require medical aid, 
it is furnished as part of pension under provisions, of sec. 
48.33, subsec. (6), Stats., and is not limited to amount there 
specified. 

Whether adult member of family can be allowed such aid 
depends upon whether he is dependent child within mean
ing of act. 

G. ARTHUR JOHNSON, 

District A ttorney, 
Ashland, Wisconsin. 

December 19, 1927. 

You say your county is under the town system of caring 
for the poor and medical aid is necessary for certain chil
dren r eceiving county aid under the so-called mothers' pen
sion law, and you ask if such aid should be furnished by the 
town, the county or by the juvenile court under the emer
gency pr ovisions of sec. 48.33, subsec. (6 ), Stats. 

You will notice t hat so-called emer gency provision in 
subsec. (6), sec. 48.33 which provides for mothers' pension 
does not limit the amount of aid to be furnished under such 
mothers' pension law to the amount ther e specified where 
an additional amount is needed for medical aid. So I think, 
under the conditions named, if this additional aid is needed 
on account of the sickness of t he childr en it should be so 
furnished under the so-called mothers' pension law and paid 
out of the county funds regardless of whether or not the 
county is operating under county or township system of 
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caring for the poor. The so-called mother s' pension is a 
special form of relief based upon the conditions named and 
is not regarded as poor relief nor ar e the recipients re
garded as paupers. 

Under the provisions of subsec. (8) the county board of 
each county is required to annually appropriate a sum of 
money sufficient to carry_ out the provisions of this section, 
and that is done without reference to whether or not the 
county or township system of caring for the poor is in 
force. 

You ask in case adult members of a family receiving 
mothers' pension require medical aid, by whom it should be 
furnished, and you say you think it should be furnished un
der the emergency provision of sec. 48.33 ( 6) . 

I t hink the question must be determined by the judge 
based upon the facts in each particular case. Sec. 48.33 (1) 
provides that if any person shall have knowledge t hat any 
child is dependent upon the public for pr oper support or 
that the inter est of t he public r equire that such child be 
granted aid, such person may bring any such fact to t he no
t ice of a judge of a juvenile court or a county court of the 
county in which said child resides. Then subsec. (5) says 
that aid for dependent children shall only be granted upon 
the following condit ions: There must be one or more chil
dren Jiving with or dependent upon the mother or grand
parents, etc., one or more of whom shall be under the age of 
fourteen or between the ages of fourteen and sixteen and 
unable to secure a permit to work. It will be noticed that 
is a pretty broad provision-they are classified or named as 
children, and one or more of them shall be under t he age of 
fourteen or between fourteen and sixteen and unable to se
cure a permi t to work. The word "child" or "children" or 
"dependent childr en·• is persistently used in t he act. Un
der subsec. (5) if one or more of the children ar e under the 
age of fourteen or between fourteen and sixteen, t hen the 
whole group seems to come within the provisions of the act, 
but that does not settle t he question of when a child ceases 
to be a child within the meaning of t his Jaw. 

You speak of "adult member s of the family," which I as
sume means that some of them are over twenty-one years 
of age. I think it would have to be a quite unusual situa-
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t ion that would war r ant the j udge to find that a per son 
over twenty-one years of age would be a dependent child 
within the meaning of this law. But that can be safely left 
to the court to be determined upon the facts in each case. 
TLM 

Autornobiles-Law of Roacl-Words and Phrases-Aclults 
-Word "adults" as used in sec. 85.085, subsec. (1) , Stats., 
providing that not more than three adults shall occupy at 
any one time driver's seat of any automobile while such 
vehicle is being op,erated upon any street or highway, means 
per sons twenty-one years of age. 

ART HUR c. HARTMAN, Director, 
Automobile Licenfe Division, 

Depar tment of State. 

December 20, 1927. 

You have submitted to this department the question as to 
the meaning of the word "adult," as used in sec. 85.085, 
Stats. The word is used in subsec. (1) of said section, 
which provides as follows : 

"Not more than three adults shall occupy at any one time 
the driver's seat of any automobile while such automobile is 
being operated upon any street or highway in this state, 
nor shall any person ride on a fender, hood, running board 
or any outside portion of any automobile while the same is 
being so operated." 

The word "adult" is defined in Anderson's Law Dictionary 
as "A per son twenty-one or more year s of age." 

F unk and Wagnalls College Standard Dictionar y defines 
"ad ult" : 

" 1. Per taining to mature life; full grown; 2. One who 
or that which has attained the age of maturity or legal ma
jor ity." 

In sec. 319.01, Stats.: 

"All per sons under the age of twenty-one years shall be 
deemed minors, and the county court in each county may ap
point guardians for minors and others subject to guar dian
ship, being residents in the same county, and also to such 
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as shall reside without the state and have any estate within 
the county. * * * ." 

In Jordam Land Co. v. Freeborn, 149 Wis. 159, the court 
had under consideration the words "adult owners" as used 
in sec. 1379-11 Supp. 1906, which statute pertains to 
drainage districts. Our court said, p. 161 : 

"* * * The word 'adult' and the phrase 'who shall 
have arrived at lawful age' were employed as equivalents in 
t hese statutes. The use of the word 'adult,' or the equiva
lent phrase, no doubt designates in common speech only 
persons who have arrived at full age or the years of man
hood, and when so used does not include artificial beings 
such as cor porations. ,:, * *" 

The court also held that the significance of the word 
"adult" is not necessar:ily restricted to such general mean
ing when employed in a statute and held that in the statute 
under consideration it included corporations. 

In the statute here under consideration the use of the 
wor d "adult" should be given its ordinary and common 
meaning. I see no reason for applying a different construc
t ion to it. Criminal law should be certain and the lines of 
demarcation should be as clearly drawn as possible and 
statutes generally should be given the meaning as under
stood according to the common and approved usage of the 
language. See sec. 370.01, subsec. (1). 

I am of the opinion that the word "adult," as used in sec. 
85.085 is to be understood as meaning a person twenty-one 
or more years of age. 
JE M 

Minors-Pitblic Officers-Deputy Sheriff- Workmen's 
Compensation-Minor may be appointed deputy sheriff. 

County is employer and deputy sheriff is employe by stat
ute under workmen's compensation act. 

L. D. POTTER, 
District Attorney, 

Racine, Wisconsin. 

December 20, 1927. 

You indicate that a request has been made of the sheriff 
of Racine county for a system of "junior police" similar to 
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that employed in the city of Racine. School boys are em
ployed as traffic men at street intersections in the neighbor
hood of the schoolhouse under this system. You inquire, 
in substance, if I understand your question correctly, 
whether a minor may be appointed and act as deputy sher
iff. If so, you also ask whether a county would be liable in 
case of an injury to such minor. 

As a general proposition, in the absence of statute, any 
person is competent to act as deputy of a sheriff, 25 Am. & 
Eng. Encyc. of Law (2d ed.) 675. The r equirements for a 
deputy sheriff as described in sec. 66.11, Stats. 1927, are 
that he shall be a citizen of the United States and shall 
have resided in Wisconsin continuously for one year preced
ing the appointment. These requirements are not applica
ble, however, to a deputy sheriff not r equired to take an 
oath of office. No statutory provision exists limiting the 
appointment of deputy sheriffs to persons above twenty-one 
year s of age. An opinion by this department, IX Op. Atty. 
Gen. 444, cites from 9 Am. & Eng. Encyc. of Law (2d ed.) 
37 4, as follows: 

"Thus it has been held that, in the absence of statute re
stricting a sheriff or county clerk as to whom he shall ap
point as deputy, the appointment of a minor will be valid." 
Citing J amesville, etc. R. Co. v. Fisher, 109 N. Car. 1; State 
v. Toland, 36 S. Car. 515; Harkreader v. State, 35 Tex. 
Crim. Rep. 243. 

" * * * 
"It has been held that a minor may act as a special deputy 

sheriff. Moore v. Graves, 3 N. H. 408; State v. Toland, 36 
S. Car. 515; Barrett v. Seward, 22 Vt. 176." 

Accordingly the opinion of t his department as just cited 
is the opinion now-namely, that a sheriff may appoint a 
minor as a deputy or as a special deputy sheriff. 

Your second question now arises: Should a minor, as a 
deputy sheriff or as a special deputy acting in the capacity 
of a traffic officer become injured, is the county liable? The 
workmen's compensation act defines an employer and em
ploye. Sec. 102.04 constitutes the county an employer 
within the meaning of the compensation act. Sec. 102.07 
defines the term employe. Ch. 577, Laws 1919, made an 
addition to this section, providing specifically that deputy 
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sheriffs shall be deemed employes within the meaning of 
the compensation act. Subject to the provisions of that 
act, therefore, the county assumes a liability in case of in
jury under like provisions as though the injury occurred to 
an adult. 
FWK 

Courts-Under subsec. (6), sec. 2, ch. 209, Laws 1927, 
county court of Eau Claire county may, if accused pleads 
guilty of crime of either felony or misdemeanor involving 
punishment not to exceed five years, place him on proba
tion. 

VICTOR M. STOLTS, 
Di,strict Attorney, 

Eau Claire, Wisconsin. 

December 20, 1927. 

You state that ch. 209, Laws 1927, created special juris
diction for the county court of Eau Claire county, and that 
sec. 2, subsec. (6) thereof authorizes said county court on 
a plea of guilty by one accused of crime to sentence the ac
cused for any offense for which the highest penalty does not 
exceed five years imprisonment in the state prison. · Sub
sec. (5), sec. 2 of the act provides the court with the powers 
conferred by sec. 57.04, Stats. 

An accused recently pleaded guilty to an offense the maxi
mum penalty of which did not exceed five years' imprison
ment in the state prison. The offense, however, is a felony 
and the court raised the question as to whether such ac
cused might be placed on probation because subsec. (5), sec. 
2 of the act. confers upon the court the powers enumerated 
in sec. 57.04, Stats. Sec. 57.04 of the statute authorizes 
probation for misdemeanors or desertion. 

I believe t hat subsec. ( 6), sec. 2, ch. 209 gives t he county 
court jurisdiction to place an offender on probation under 
the general provisions of ch. 57, Wis. Stats., where the 
other conditions contained in subsec. (6), sec. 2, ch. 209 
exist. The jurisdiction conferr ed by subsec. (6), sec. 2 is 
greater than that afforded in sec. 57.04, and is an additional 
grant to sentence in cases involving felonies where the pun-



814 OPINIONS OF THE ATTORNEY GENERAL 

ishment is not to exceed five years. The subsection by its 
terms includes any offense and does not r estrict it to mis
demeanors. The county j udge of Eau Clair e county under 
the j urisdiction conferred on him in ch. 209, Laws 1927, 
may place on probation any offender who has pleaded guilty 
before him to an offense, the maximum penalty for which 
does not exceed five years' imprisonment in the state 
prison. 
MJD 

Bridges and Highways-Signs-Circular t ube bearing 
thereon n ame of newspaper, erected along highway consti
tutes advertising sign and is prohibited . 

c. R. WEYMOUTH, Secretary, 
Highway Com,mission. 

December 20, 1927. 

You inquire "whether the erection of circular tubes ap
proximately five inches in diameter by eighteen inches in 
length, of metal, bearing thereon the name of a newspa
per," attached either to the r egular U. S. mail box standard 
or er ected on a separ ate standard on t he shoulder line at 
abou t the same distance from the traveled road as mail 
boxes, constitutes a violation of the statutes. 

Sec. 86.19, subsec. (1), Stats., as amended in 1927, r eads 
as follows: 

"No sign shall be placed within t he limits of any public 
street or highway except such as are necessary for t he 
g uidance or warning of travel. It shall be the duty of the 
county highway committee in each county to cause t he re
moval of all other signs from the state and county trunk 
highways, and the duty of the town, village and city officers 
to cause the r emoval of such other signs from all other 
r oads and streets w it hin their r espective towns, villages and 
cities. Any sign on any public str eet or highway in viola
t ion of this section after June 30, 1925, shall be removed 
therefrom by the officers responsible for the maintenance 
of such street or highway, or by any state highway em
ploye, and disposed of in such manner as t hey may deem 
advisable." 

The statutes do not define what constit utes a sign nor is 
it necessary that a sign need have a certain shape or s ize 
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to fall within the pr ohibition. What you describe in your 
letter is undoubtedly an advertising sign and not "necessary 
for t he guidance and warning of travel," and such adver
t ising sign is specifically prohibited by the quoted section 
of the statutes. 

A recent opinion of this department, XVI Op. Atty. Gen. 
150, supplemented by another on April 28, XVI Op. Atty. 
Gen. 303, discusses fully the law involved including the lia
bility of those responsible for the erection of such prohib
ited signs. 
FWK 

Fish and Ganie-Public Officers-County Clerk-County 
clerk on salary basis may, under dictum in decision in 186 
Wis. 235, retain ten cent fee for issuing hunting license. 

LEWIS W. POWELL, 

District Attorney, 
Kenosha, Wisconsin. 

On November 26 I advised you: 

December 21, 1927. 

"Under the provisions of subsec. (7) and subsec. (8), sec. 
59.15, Stats., when the officer receives a salary in lieu of 
fees he is r equired to keep an account of all fees collected 
and turn them over to the county treasurer. Under these 
statutory provisions it makes no difference where the fees 
come from. If they are fees r eceived, t hey must be t urned 
over to t he treasurer if the officer's salary was fixed in lieu 
of fees." 

That related to t he ten cent fee of the county clerk for is
suing hunting licenses under the provisions of sec. 29.09, 
subsec. (7) . Since so advising you, my attention has been 
called to the case of Gregory v . Milwaukee County, 186 Wis. 
235, where the supreme court, in what was at least a very 
strong dictum, stated that such fee would not belong to 
the county. I had no intention in my former opinion of 
changing a rule or construction of the supreme court of the 
state, and you are advised accordingly. 
TLM 
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Abandonment-Cri:mi"nal Law-Extmdition--Abandon
ment is grounds for extradition. 

Transpor tation of mortgaged property with intent to de
fraud is grounds for extradition. 

December 21, 1927. 
V. M. STOLTS, 

Di.strict Atto1·ney, 
Eau Claire, Wisconsin. 

In your letter you write as follows : 

"We are often asked to arrest on the charge of nonsup
port where t he defendant was not in the jurisdiction of the 
court at the time the offense is alleged, t hat is, he had gone 
to some neighboring state for work and after being there 
for some time failed to support his children and family . 
I under stand that very few states permit extradition under 
such circumstances and was wondering if I could be advised 
as to the states which permit extradition under such cir
cumstances . 

"Also, we are often asked to go to a neighboring state to 
arrest a person who has removed mortgaged proper ty 
from the state or property which he is purchasing under a 
conditional sales contract. I do not believe that a per son 
can be extradited from another state on a charge of this 
kind, but if there are states which permit it, would be glad 
to receive t he information. 

" I r ealize that this information will be hard to obtain 
but if it could be compiled, it would be of great benefit to 
all the district attorneys in the state." 

E>..-tradition is a proceeding founded upon our federal 
constitution and laws. Sec. 5278 of the r evised statutes 
of the United States, now sec. 662, t itle 18, Criminal Code 
and Criminal Procedure, Vol. 44, part 1, U. S. Stats. at 
Large, reads in part as follows: 

"Whenever t he executive authority of any State or Ter
ri tory demands any person as a fugitive from justice, of 
the execut ive authority of any State or Territory to which 
such person has fled, and produces a copy of an indictment 
found or an affidavit made before a magistrate of any State 
or Territory charging the per son demanded with having 
committed treason, felony or other crime, certified as au
thentic by the governor or chief magistrate of the State 
or Territory from whence the person so charged has fled, it 
shall be the duty of the executive authority of the State or 
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Territory to which such per son has fled to cause him to be 
arrested and secured, and to cause notice of the arrest to 
be given to the executive authority making such demand, 
or to the agent of such authority appointed to-r eceive t he 
fugit ive, and to cause the fugitive to be delivered to such 
agent when he shall appear. * * *" 

The decisions of the supreme court of the United States 
must govern as to the construction that must be given to 
the provisions r elating to section just quoted. In In re 
Henke, 172 Wis. 36, 37, our supreme court quoted appr ov
ingly from People ex rel. McNichols v . Pease, 207 U. S. 100, 
28 Sup. Ct. 58, as follows : 

"A person char ged with cr ime against t he laws of a state, 
and who flees from just ice, that is, after committ ing the 
crime leaves the state, in whatever way or for whatever 
reason, and is found in another state, may, under the au
thority of the constitution and laws of t he Unite~ States, 
be brought back to the state in which he stands charged 
with the crime, to be ther e dealt with according to law." 

"Cr ime" as used in the statute above quoted, for extr a
dition purposes, has been defined : 

" * * * Any offense indictable by t he laws of t he 
state demanding their surrender and is not confined to com
mon-law crimes. State of Kentucky v. Dennison (1860) 
65 U. S. (24 How.) 66, 16 L. Ed. 717 ; In re Burke (D. C. 
1879) F ed. Cas. No. 2, 158 ; In re Brown (1873 ) 112 Mass. 
409, 17 Am. Rep. 114; In re Hughes (1867) 61 N . C. 
(Phil.) 57." 10 U. S. Comp. Stats. 1916, Anno., pp. 12421-
12422, sec. 10126. 

Sec. 351.30, Wis. Stats., makes abandonment a cr ime i11 
Wisconsin. Likewise, sec. 343.69, Wis. Stat s., makes t r ans
portat ion of mortgaged chattels, with intent to defraud, a 
crime in t he state of Wisconsin. 

Both of the offenses you state, t her efore, off er grounds 
for extradition from any other state. In IV Op. Atty. 
Gen . 207 this department held abandonment was grounds 
for a requisi tion for extradition. In II Op. Atty. Gen. 809 
this department held that the offense of selling mor tgaged 
per sonal property without knowledge of mortgagee, with 
intent to defraud, is an extraditable one. Any number of 
opinions by t his department cover almost every conceiv-

52 
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able phase of the question pertaining to requisition for ex
tradition. Pages 3297 to 3300, Stats. 1925, give the rules 
for r equi sit ions for extradition as promulgated by the ex
ecutive office her e in Wisconsin, which is the outgrowth of 
experiences in this state together with the experiences in 
other states relative to requisitions for extraditions. I 
call your special attention to the paragraph on page 3299 
entitled "What offenses extradit able," in which paragraph 
you will find numerous citations on t his same question in 
addition to t he ones given you in thi s opinion. 
FWK 

Public Office1·s-Cou1·t Rep01·te1·-County is not required 
to furnish supplies to cir cuit court reporter nor furnish him 
with trpewriter for use of his office. 

L. E . GOODING, 
District A ttomey, 

Fond du Lac, Wisconsin . 

December 22, 1927. 

You have inquired whether it is the duty of the county 
to furnish supplies to the circuit court reporter and par
ticularly whether it is necessary that the county furnish to 
the r eporter a typewriter for t he use of his office. Ther e 
is no provision in t he statute which expressly provides that 
the county must furnish typewriter s or supplies to the court 
reporter. The court r eporter r eceives a sala ry under sec. 
20.66, subsec. (2), Stats. In addition to t he salar y there 
provided for t here 1s an addit ional compensation to be paid 
to him by t he counties under sec. 252.19, Stats. He is also 
entitled to a fee per folio for transcripts and copies fur
nished to different parties under sec. 252.20. I find no p r o
vision in the statute from which I could conclude t hat the 
county is required to pay for supplies or a typewriter. In 
the case of State v. Cleveland, 161 Wis. 457, our court held 
that where compensation of an officer is expressly provided 
for and no provision is made for other expenses h e must 
defray such expenses himself. The principle of this de..: 
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cision applies to the court r eporter. You are therefore ad
vised that your questions must both be answered in the 
negative. 
JEM 

Taxation--Tax Sales-Cer tificate of tax sale to individ
ual of land upon which county alr eady holds any certificate 
of tax sale is invalid; county clerk should refuse to issue 
tax deed to individual holder of such invalid certificate. 

E. L. KENNEDY, 

District Attorney, 

December 22, 1927. 

Rhinelander , Wisconsin. • 
You state that one R. holds a tax certificate issued to him 

at the tax sale of 1925 for the taxes of 1924 on certain lands 
upon which the county holds two tax certificates issued to 
it on the tax sales for the two previous year s; that R. is 
demanding that the county t reasurer issue a tax deed to 
him upon the tax certificate issued to him in 1925; that 
you have advised the county treasurer to r efuse to issue a 
tax deed to R. and that t he latter is thr eatening to bring 
suit against the bondsmen of the county treasurer. 

You inquire whether t he county treasurer has the right 
to refuse to give a tax deed on a certificate issued to an in
vidual where the county holds the prior certificates. 

The question is answered in t he affirmative : First, be
cause tax deeds are not executed by the county treasurer, 
but ar e executed by the county clerk (sec. 75.14, Stats.); 
second, reading "county clerk" for "county treasurer" 
where the latter official is referr ed to in your inquiry, be
cause t he tax certificate issued to R. is invalid under the 
provisions of sec. 75.32, Stat s., which provides that the 
county shall be t he exclusive purchaser at the tax sale of 
land upon which t he county holds any certificate of tax sale 
and no tax deed should be executed based upon an invalid 
certificate of tax sale: Gilbert v. Pier, 102 Wis. 334, 337 ; X 
Op. Atty. Gen. 354; XI Op. Atty. Gen. 780 (see also Pier 
v . Oneida Co., 102 Wis. 338; State ex rel. Mason v. Larsen, 
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169 Wis. 298, 304-305) ; and, third, because the three-year 
period of redemption from the tax sale will not · expire un
t il June, 1928 (secs. 74.33, 75.01, Stats.). 
FEB 

Appropriations and Expenditures- University-Appro
priation of $550,000 to board of regents of university from 
university fund income for construction and equipment of 
buildings and permanent improvements in last clause of 
par. (n), subsec. (1), sec. 20.41, Stats., "for an addition 
to the library and equipment" is available for construction 
of library building or unit t hereof across street from li
brary building of state historical society and connected to 
latter by means of subway or tunnel. 

December 22, 1927. 
REGENTS OF THE UNIVERSITY OF WISCONSIN. 

Through your "committee on · constitutional develop
ment," you have inquired whether the appropriation to the 
r egents of the university made by the last clause of par. 
(n), subsec. (1), sec. 20.41, Stats. 1925 (which is un
amended by the statutes of 1927) of "five hundred fifty 
thousand dollars for an addition to the library and equip
ment," may be used for the construction and equipment of 
a unit of a university library building on the grounds of 
the university at Madison, and particularly whether such 
building may be so constructed on the south side of State 
street and connected by a subway or tunnel to the library 
and museum building of the state historical society located 
on the north side of said street. 

The answer, I think, should be in the affirmative. 
My opinion is based upon the following statement of facts 

and legislative history: 
Prior to about 1900 the library of the university was 

housed in a building on the upper campus known as "Li
brary Hall;" on the completion of the library and museum 
building of the state historical society on the west end of 
what is known as the lower campus of the university about 
the year ment ioned, the university library was moved into 
that building, in which it has since been housed, and 
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"Library Hall" became "Music Hall" as the principal build
ing of the university school of music and has continued to 
be known and used as such ; while the library and museum 
building of the state historical society now houses both the 
library of the society and that of the university, t hey are 
separate and distinct libraries and each is separately man
aged and controlled, the one being in the custody and con
trol of the society and the other in that of the university 
authorit ies; such was· the situation when the appropriation 
to which your inquiry is dir ected was made. 

Before discussing the specific legislative appropriation 
involved in your inquiry, it is well to briefly refer to the 
legislative provisions under which the library and museum 
building of the state historical society was constructed and 
is now being occupied and used. The biennial report of 
the regents of t he univer sity for the years 1894-1895 and 
1895-1896 included a report of its "committee on libraries, 
Library Hall and the r elation of the state historical library 
to the state university," in which a plan for the erection of 
a new building for t he historical society on the university 
campus in which both the library of the society and that of 
the university might be housed was discussed, and in which 
it was stated t hat the plan would be presented to t he legis
lature of 1895. Ch. 298, Laws 1895, entitled "An act to 
provide for a fire proof structure to protect and accom
modate the collections of the State Historical Society of 
Wisconsin, including t he state historical museum and the 
records and relics of the late civil war," created a board 
of commissioners composed of three persons selected by the 
executive committee of the state historical society of Wis
consin from their own number, three selected by the board 
of regents of the university of Wisconsin from their own 
number, and three appointed by the governor from the state 
at large "for the construction of an adequate and substan
tial fire-proof building, upon that part of the grounds of the 
University of Wisconsin known as lots one, two, t hree, 
twenty-two, twenty-three, and twenty-four, block six, city 
of Madison, and so much of lots four and twenty-one in 
said block as may by said commissioners be deemed neces
sary as a site, for the accommodation of the library and 
museum of the state historical society, and such other libra-
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ries and collections as may be placed in t he custody of said 
historical society." The act made the necessary appropri
ation and levied a mill tax for the purpose of carrying it 
into effect and provided that "before the appropriation 
herein provided for shall be available, the site above named 
shall be conveyed by the regents of the University of Wis
consin to the state of Wisconsin to be held for the purposes 
specified in this act." 

Fur ther appropriations were made by ch. 237, Laws 1897, 
and ch. 296, Laws 1899, but no change was ever made by 
the legislature in the statement of the original act of the 
purposes for which the building was to be erected. 

The university appropriation bill (No. 549, S.) enacted 
as ch. 334, Laws 1925, as introduced, contained no appro
priation for an addition to the library and equipment, 
but the provision making an appropriation for that pur
pose was, among other provisions, added fo the bill by 
amendment (No. 1, S.) in the senate, and became the last 
clause of par. (n), subsec. (1), sec. 20.41, Stats. 1925. 
The material parts of the appropriation statute are quoted 
as follows: 

"20.41 Appropriations from the university f und income. 
There is appropriated from the university fund income to 
t he board of regents of the university : 

"(1) UNIVERSITY. For the several colleges, depart
ments, and schools of the university, at Madison : 

" * * * 
"(n) Construction and equipment; purposes specified. 

F or construction and equipment of buildings and perma
nent improvements, the following amounts, * * * : 

" * * * 
"On July 1, 1927, five hundred fifty thousand dollar s for 

an addition to the library and equipment. This appropria
t ion shall be available prior to July 1, 1927, if in t he opinion 
of the governor the revenues of the state exceed the dis
bursements in a sum equal to this appropriation, in which 
case contracts may be let for such building and equipment 
upon the approval of the governor prior to and in anticipa
tion of this appropriation. The governor shall file a certifi
cate of his findings hereunder with the secretary of state. 

" * * * " 
It is to be observed ihat the appropriation is not for an 

addit ion to the state historical library building, nor is the 
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appropr iation made to the state historical society, which con
trols that building; but, on the other hand, that the appro
priation is to the board of regents of the univer sity frorn the 
university fund income, and is "for an addition to the library 
[of the university] and equipment." If the legislature of 
1925 intooded to provide for the construction by the board 
of regents of the university from the university fund in
come of an addition to t he library building of the state his
torical society, it certainly did not do so by the enacted law; 
and so it is not necessary to consider the question of whether 
the legislature could validly require or authorize t he con
struction by ihe regents from the university fund income of 
an addition to a building not owned and controlled by the 
regents. And the legislature of 1927, by the r ejection of 
the proposals made by amendments (No. 2, S. and No. 1, S. 
to No. 2, A.) in the senate to the university appropriation 
bill (No. 611, S.) either (1) to transfer the appropriation 
made to the r egents of t he university by sec. 20.41 (1) (n) 
(last clause) "to the state historical society for an addition 
to the historical library building and the equipment of the 
same, or (2) to provide .that "this appropriation shall be 
expended in conj unction with and subject to the appr oval of 
the state historical society for an addition to the historical 
library building and its equipment," specifically and em
phatically r efused to a uthorize t he construction by the 
r egents with such funds of an addition to the library of t he 
state historical society. 

So it seems to me to be clear that the appropriation of 
the $550,000 in question is solely to t he regents of the uni
versity for an addition to the library of the university and 
its equipment, and not for an addition to t he historical li
brary building and its equipment. But the university now 
has no building of its own used as a library building to 
which an addition might be made and therefore the words 
"an addition to" in the statute may weII be disregarded as 
surplusage and the pr ovision construed as if it r ead "for the 
library and equipment," which would give the r egents a 
free hand to construct and equip a new library building, or 
unit thereof, at any place on the university grounds where 
t he r egents may deem it should be located. But it is not 
necessary even to so construe t he statute in order to sus-
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tain the answer I have given to your question. The legis
lature without doubt had in mind, when it made t he appro
priation, the construction and equipment of a building for 
the university library, and that it could probably be con
structed as an addition to the present quarter s of the uni
ver sity libr ary in t he historical library building, and full 
effect to such intent and to the use of the words "addition 
to" in t he statute will be given by the construction of a 
building across the street from the his torical library build
ing physically connected to or wit h the latter by a subway 
or tunnel, as suggested. It is not necessary in order to be 
"an addition to the library" that the building which shall 
be constructed with the appropriation in question shall be a 
wing or other integral portion of any other building. Ad
ditions to large buildings are frequently er ected on more or 
less widely separated ground but connected t o the older 
building by structures elevated above or subways or tun
nels beneath the sur face of t he intervening ground. Ex
am ples will readily occur to anyone at all familiar with large 
public and private institutions or with mer cantile and office 
buildings and industrial p lants, particularly in the large 
cities. To refer to one only: The senate and house office 
buildings are additions to t he national capitol at Washing
ton; they are very much farther away from the main capitol 
building than the univer sity library building and the his
torical library building would be in the plan indicated by 
your inquiry; each of them is so connected by a subway 
with the main capitol building as to make it essentially a 
part of and addition to the latter. Considerations of space 
for futur e developmen t, of efficiency in operation and use 
of both the old and the new parts, of the danger of marring 
if not utterly destroying the proportions, symmetry and 
beauty of the older building, often r equire additions to be 
made as separate but connected units ; and, in my opinion, 
it is that kind of "addition to the library" t hat the r egents 
should proceed with under and within the appropriation in 
question and under the conditions t hat exist with r efer ence 
to the site and type of a rchitecture of the historical library 
building. 
FEB 
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Banks and Banking-Insurance-Assured savings and es
tate plan held illegal because plan involves collection of 
pr emiums and placing of r isks by bank. 

C. F . SCHWENKER, 
Co1nmissione1· of Banking. 

December 22, 1927. 

You submit to this office a copy of a certificate of an as
sured savings and estate plan, together with an explanation 
of the plan as gh-en to the depositors, and you ask for an 
opinion as to its legality. The essential features of the 
plan are : 

(1) The depositor agrees to make a monthly deposit in 
a savings account for 120 consecutive _months. 

(2) The depositor authorizes the bank to pay the premi
ums on a life insurance policy issued "in connection with 
said plan" and charge the premiums to the savings account. 
The policy is held by t he bank. 

(3) The depositor making the 120 payments receives,-a 
the cash surrender value of the 20-payment life policy and 
the cash remaining in the savings account, or b t he cash re
maining in t he savings account and the policy with 10 an
nual premiums paid with the option of making deposits for 
another ten year s and continuing the policy in force. 

( 4) In case of death before the completion of 120 
monthly deposits the face value of the policy plus all pr emi
ums paid t hereon is payable to the beneficiary and the bal
ance in the savings account is payable to the personal repre
sentative of the depositor. 

This department has held a somewhat similar plan il
legal as regar ds building and loan associations (XIV Op. 
Atty. Gen. 461) and the same reasoning applies here. 

Sec. 209.04, Stats., provides in part : 

"(1) No per son, officer, or broker, agent or subagent of 
any insurance corporation of any k ind required to pay any 
tax or license fee to t he state shall act or aid in any manner 
in transacting the business of or with such corporation in 
placing 1isks or in coUecting any premiums or assessments 
or effecting insurance therein, without first procuring from 
the insurance cor poration a cert ificate of authority; * * * 

"* * * 
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" ( 6) No corporation or stock company shall be licensed 
as agent of any insurance company for the purpose men
tioned in subsection (1) ." . 

Unquestionably ihe bank is a corporation. Now, to use 
the words of the president of the bank in his letter to you, 
t he bank is "simply collecting and remitting under definite 
instructions from the depositor." Since the plan involves 
the collection of premiums by a corporation, it necessarily 
follows that it is in violation of law. 

Although the solicitors ar e employed by the general 
agent and the bank r eceives no commissions for writing of 
any insurance, nevertheless the solicitor is working for both 
the bank and the insurance company: the soliciting of the 
life insurance poli cy is inseparably combined with the solic
iting of deposits. Although the insura11ce company may be 
the general employer of the solicitor, it is entirely likely 
that the bank is the special employer. In any event, the 
scheme involves the placing of risks by a solicitor on behalf 
of the bank ; and this is as much in violation of the statute 
as the collection of premiums. 
ML 

Banks and Banking-Trust Company Banks-Sec. 223.02, 
Stats., does not require assignment of mortgages deposited 
with state tr easurer. 

C. F. SCHWENKER, 
Commissioner of Banking. 

December 22, 1927. 

You call attention to sec. 223.02, Stats., which r equires 
trust company banks before the commencement of business 
to deposit with the state treasurer a certain percentage of 
its capital stock in the form of cash, bonds or mortgages or 
notes and mortgages on unincumbered r eal estate within 
this state and certain other securities, and then provides: 

"Which cash, bonds, mortgages, or notes and mortgages, 
or public stocks or bonds shall be approved by the commis
sioner of banking and shall be held by the state t reasurer in 
trust as security for the faithful execution of any trust 
which may be lawfully imposed upon and accepted by it; 
* * * ,, 
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You ask whether this section requires assignments to the 
state treasurer of mortgages so deposited. 

This section (then sec. 2024-77j) was under considera
tion in Maas v . Hesse, 173 Wis. 74, where one of t he ques
tions involved was whether the state treasurer had a prior 
lien on a duly recor ded first mortgage where subsequent to 
the date of the first mortgage the trust company accepted a 
third mortgage, which purpor.ted to be a first mortgage, on 
the same property and sold notes secured thereby to its 
clients without revealing the existence of its prior mort
gage. . The court said on page 83 : 

"Appe11ants' counsel argue that the treasurer is not pro
tected by any assignment of the mortgage or any record of 
the assignment. The statute regulating the deposit of se
curities 1nakes no provision for such assignments or record
ing." (Italics ours.) 
ML 

Elections-Ballots-Official ballots in exact form pr o
vided at page 89, Wis. Stats., must be used in president ial 
pr eference primary even though no nomination papers have 
been filed for president and vice president of United States 
under sec. 5.22, subsec. (6 ) , Stats. 

T HEODORE DAMMANN, 

Secretary of State. 

December 23, 1927. 

You inquire whether, when no nomination papers have 
been fil~d for a pr esidential primary under subsec. (6), sec. 
5.22, Wis. Stats., it is necessary to print and distribute 
sample and official ballots in the exact form provided at page 
89, Wis. Stats., or whether, under such circumstances, the 
pr esidential portion of the ba11ot may be lawfully omitted. 

Subsec. (6) , sec. 5.22, Wis. Stats., provides: 

"For the purpose of enabling every voter to express his 
choice for the nomination of candidates for president, and 
vice president of the United States whenever the.re shall be 
fi led with the secretary of state nomination papers as pro
vided by sections 5.05 and 5.07 of the statutes, tb,e names of 
such candidates shall be certified to the county clerks, and 
shall be printed as certified upon the official party ticket used 



.. 

828 OPINIONS OF THE ATTORNEY GENERAL 

at the election of delegates. No signat ure, statement or 
consent shall be r equired to be filed by any such candidate." 

Subsec. (1), sec. 5.24, Wis. Stat s., provides: 

"(a) An offiC'ial ballot shall be printed and provid~d for 
use at each voting precinct in the form provided herein and 
annexed hereto. The names of all candidates for president 
and vice president shall be placed first in each party column 
underneath the party designation, and immediately above 
the nanies of said candidates, respectively, shall appear the 
wo1·ds 'For President.' 'For Vice President.'" 

The form of the official ballot for use at the presidential 
primary is fixed by sec. 5.24, Stats., and may not be changed 
by a departmental r egulation. Under subsec. (6), sec. 5.22, 
Wis. Stats., whenever nomination papers for president and 
vice president of the United States are filed with t he secr e
tary of state, the names of such candidates shall be printed 
upon the official party ticket used at the election of dele
gates. 

When no nomin3:tion papers for president and vice presi
dent of the United States are filed, then, of course, no names 
are printed upon the official party t icket. The statutes, 
however, clearly contemplate the submission to the voters 
of a presidential preference ballot even though no nomina
tion papers for president and vice president have been filed 
to the end that every voter may be enabled "to express his 
choice for the nomination of candidates for president and 
vice president of the United States." Hence, a ballot in the 
exact form provided at page 89, Wis. Stats., must be used 
even though no nomination papers for president and vice 
president have been filed. 
HHN 

Banks and Banking-Savings plan under which employes 
deposit money with employer and receive lithographed cer
tificate in return is in violation of banking laws. 

C. F. S CHWEN KER, 

Commissioner of Banking. 

December 23, 127. 

You ask whether a certain saving plan used by a manu
facturing company is in conflict with the provision of stat-
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ute prohibiting unauthorized banking. Under this plan the 
company receives deposits of money from its employes and 
gives in return a lithographed certificate which obligates 
the company to pay interest at stated intervals and to pay 
the principal upon surrender of the certificate. The cer
tificate is nonnegotiable and nonassignable and becomes due 
when the employe leaves the service of the company. 

Sec. 224.02, Stats., provides: 

"The soliciting, receiving, or accepting of money or its 
equivalent on deposit as a regular business by any person, 
copartnership, association, or corporation, shall be deemed 
to be doing a banking business, whether such deposit is 
made subject to check or is evidenced by a certificate of de
posit, a pass book, a note, a receipt, or other writing, pro
vided that nothing herein shall apply ·to or include money 
left with an agent, pending investment in real estate or 
securities for or on account of his principal." 

The plan in question is an obvious violation of the sec
tion above quoted. See III Op. Atty. Gen. 23; XV Op. Atty. 
Gen. 469. 
ML 

Bridges cind Highways-Snow RemovaL--County's duty 
to remove snow from highways, to make appropriation 
therefor and to use moneys in general highway fund for 
that purpose if necessary, its right to use machinery, tools 
and implements of county for that purpose, and its lia
bility for personal injury caused by defective snow r oads 
and failure to remove snow discussed. 

C. F. MORRIS, 

District Attorney, 
Washburn, Wisconsin. 

December 29, 1927. 

You submit the following questions for an opinion: 
Q. 1. Can the county board authorize a county high

way committee to expend the funds raised under sec. 83.06, 
Stats., for snow removal? 

A. Yes. 
Q. 2. Does sec. 84.07 require a specific appropriation by 

the county board for snow removal? 
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A. Subsec. ( 5), subsec. (b), of that section says that 
the cost of such snow removal shall be paid by the county 
out of such funds as the county board may provide by county 
tax or otherwise. That indicates that where the county 
has assumed the burden of snow removal, it would make 
proper provision for performing that duty either by a 
specific levy or providing for payment out of other funds. 
My idea has been that because sec. 83.06 (4) , (which says 
the county board shall annually levy a tax of not more than 
two mills on a dollar, which tax shall be in addition to all 
other taxes and shall be kept in a fund known as the county 
road and bridge fund, and expenditures from such fund 
shall be made only for t he purpose of constructing and 
maintaining highways and bridges under the provisions 
of this chapter), and the fact that specific provision was 
made for snow removal by sec. 84.07, which is in the next 
chapter, it was intended to convey the idea that snow re
moval was not a part of the maintaining of highways with
in that specific provision of sec. 83.06 ( 4r, which specific
a lly limits the use of the highway maintenance fund to the 
construction and maintenance of highways and bridges. 
Of course if snow accumulated so as to make a highway de
fective and dangerous, then there could be no question but 
that it could be repaired and maintained under that provi
sion. These provisions for maintaining highways and in
cluding the removal of snow have been changed so many 
times to suit changing conditions and modes of travel that 
it is sometimes difficult to understand the real purpose of a 
particular provision without going back into the history of 
highway legislation. 

I find in I Taylor's Statute, p. 487, sec. 45, which was 
enacted by ch. 343, Laws 1864, that it was made the duty 
of overseers of highways at any time during the winter when 
any part of the public h ighways in their respective districts 
were blocked by snow drifts so as to render the same im
passable, to call out men and immediately pu t such high
ways in passable order and he was even given power to levy 
a tax on property in the district to pay the cost of such 
snow removal. That provision for snow removal was then 
in and a part of the chapter relating to t he building and 
maintaining of highways. 
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In the case of McCabe v. The Town of Hammond, 34 
Wis. 590, the supreme court construing that statute says, 
p. 592: ·~ 

"'· 
" * * ,. Compliance with this statute will relieve the 

town from all liability to pay damages caused by snow 
drifts. A failure to comply therewith is negligence on the 
part of the town. In t his case, therefore, if sufficient time 
elapsed after the drift was for med and before the plaintiff 
was injured, for t he pr oper overseer to have removed it by 
employing to that end the means provided by the statute, 
t he town is guilty of negligence, and has failed in the per
formance of its duty in that behalf." 

I had never assumed that the failure of a public officer to 
perform such a duty would ·create a public liability except 
where it was imposed by law, but that case does not seem 
to have been overruled. So I think, except as it has been 
modified by the specific provisions of sec. 84.07 (5) (a) 
(b) (c) and (d), Stats., that may be regarded as the law of 
this state and because of t he fact that snow removal has al
ways been regarded and treated as a part of the construction 
and maintenance of highways, the county board could, where 
it is necessary so to do, authorize the payment of such costs 
out of t he regular highway funds raised under the provi
sions of sec. 83.06 where that is necessary to properly main
tain the highways. 

Although I think it is a safer practice to make a specific 
appropriation for snow removal based upon an estimate of 
the probable cost as provided in sec. 84.07, yet because of 
the history of the legislation heretofore stated, it is not ab
solutely necessary. 

Q. 3. Where an inadequate sum is voted by a county 
board as a specific fund for snow removal, may the county 
highway committee use the road machinery and implements 
owned by the county and keep the same in repair by moneys 
drawn from any other fund than the specific appropriation 
for snow removal so that the special appropriation may be 
expended exclusively for labor and gasoline and oil and 
other incidental expenses r equired in the actual removal of 
snow? 

A. I think the county could use any machinery it had 
on hand which would be suitable for that purpose. I do not 
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think the county has to duplicate its machines in doing these 
different classes of work. 

Q. 4. Does sec. 84.07 (5) (b), which provides, 

" * * * Any county board may, at any meeting, pro
vide that the county will remove snow during the winter 
season from any highway or str eet maintained by the 
county, in which case the county shall be responsible for t he 
proper r emoval of snow to allow all customary modes of 
travel, and the cost of such snow r emoval shall be paid by 
the county out of such funds as the county board may pro
vide by county tax or otherwise," 

make the county liable for personal injuries sustained by 
any person by reason of the failure to remove snow so as to 
permit all customar y modes of travel after the funds ex
pressly provided for t hat purpose have been exhausted? 

A. As previously stated, I have not assumed that a pub
lic corporation like a county could be held liable for dam
ages or for t he failure of a public officer to properly perform 
his duties except where specifically made liable. Sec. 81.15 
makes municipalit ies liable for damages sustained by de
fective highways, so if snow is allowed to accumulate on a 
highway in such a way that it makes the highway defective 
and unsafe for travel and it has so continued for three weeks 
and some one is injured thereby, the municipality is made 
liable for such damages. 

Our statutes !)OW prescribe a specific procedure in sec. 
84.07 (5) and subdivisions thereof for compelling the re
moval of snow in t he cases and in the manner there speci
fied, which seems to allow some discr etion in the public of
ficers charged with that duty subject to the right of review 
and change in the manner there specified. Why that specific 
provision for snow r emoval was put into a separate chap
ter from the provisions for maintaining highways, I do not 
know, but it is the opinion of this office that in view of these 
sever al provisions and the history of this legislation and the 
decision of t he supreme court referred to, in an emergency 
the county could use the regular highway funds for the re
moval of snow. As already stated, I think the officers have 
some discretion and are r equired to exer cise some judgment 
as to the method of doing that work and the necessity of 
it under the particular conditions subject to the review pro-
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cedures pr ovided in sec. 84.07 (5) and subdivisions thereof, 
and the county may be liable in damages for failure to per
for m the duty t hereof. 
TLM 

Agricultin·e- Taxation-Drainage District Assessments
Rule stated as to pr iority of liens of drainage assessments 
and general taxes and for delinquent tax cer t ificates issued 
for each, effect of tax deed issued t her eon, subsequent taxes 
and drainage assessments and deferred instalments of 
ctrainage assessments not yet due. 

WALTER B. MURAT, 

District A ttorney, 
Stevens Point, Wisconsin . 

December 29, 1927. 

You say Por tage county pr oposes to take tax deeds on 
cer tain lands on which t he taxes have been delinquent for 
several years. Part of them are located in a dr ainage dis
trict on which drainage assessments have been levied to pay 
drainage bonds outstanding and some of t hem in a dr ainage 
district where t her e are no outstanding bonds. You ask : 
Tf the county takes tax deeds in the drainage district where 
ther e are outstanding bonds and assessmenb:;, will t he county 
be liable for the outstanding or unpaid assessments or 
Laxes? 

The copy of the r esolution enclosed provides for the 
county's taking t ax deeds on all lands where tax cer tificates 
are owned by the county except, where outstanding drain
age assessments due or to become due, no tax deed shall be 
executed to the county if by the execution of such deed the 
county becomes liable for the payment of the outstanding 
cl rainage assessments. 

Sec. 89.35, subsec. (2), Stats., provides t hat drainage as
sessments a re subject lo the liens for general taxes and the 
law requires them to be entered in a separate column on the 
tax r olls; sec. 89.37 r equires them to be returned separately 
in case t hey are not paid and requires t hem to be sold at the 

53 
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same time but separate certificates to be issued ; subsec. 
( 4), par. (b), provides that the county bidding in such 
drainage assessment certificates shall not be liable to pay 
therefor or liable thereon but shall hold and sell such cer
tificates in trust for the benefit of the drainage district. In 
case the general tax is paid and the d1·ainage assessment is 
not paid, then the county treasurer is r equired to proceed 
to sell the land for the drainage assessments in the same 
manner in which he would proceed if the taxes thereon were 
unpaid. 

Sec. 89.37 ( 4) ( c) requires that when lands are offered 
for sale for drainage assessments and no bids are made, the 
county treasurer shall bid in such lands for the county in 
trust, but the county shall not in any way be liable for such 
unpaid or future drainage assessments, and such certifi
cates shall be held or assigned by the county only in t rust 
for said drainage district. 

Par. (d) provides that in case any of such lands so bid in 
by the county shall not have been r edeemed or the certifi
cates assigned within the period prescribed by the statutes 
relating to general taxes, then the circuit court may, upon 
the applicat ion of the county, the commissioner or any cred
itor or bondholder of the drainage district, direct the treas
urer of said county to off er said lands for sale at public auc
tion after giving notice as prescribed, and from the moneys 
received from such sale the county treasurer is required to 
first deduct any unpaid general taxes due the county and 
costs and pay the balance of such moneys in the manner and 
to such creditors or bondholders as the court shall direct. 
That seems to put the matter of the distribution of funds 
from such sales up to the court and it provides that when 
the lands are so sold under the order of the court they shall 
be released from all liens or assessments levied prior to the 
t ime of such sale. Subsec. (5) provides that after thi-ee 
years tax deeds shall be issued on such drainage certificates 
the same as for general taxes but that deed shall not affect 
any of the drainage assessments falling due after the assess
.ment or instalment upon which such deed is issued. That 
would make practically the same rule as to deeds on drain
age assessments as apply to general taxes; that is, the deed 
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on the last assessment would cut off all liens or prior assess
ments but it would not cut off the liens of subsequent assess
ments. The last sentence of subsec. (5) in its application 
to that situation is not so clear. It says no tax deed shall 
cut off any drainage assessment nor shall any drainage as
sessment deed cut off any tax. As already noted, the drain
age assessment, the drainage assessment certificate, the tax 
certificate and deed are made subject to the general tax. So 
I think that provision must be held simply to mean that no 
tax deed issued for general taxes shall cut off any later in
stalment of a drainage tax nor shall any drainage assess
ment deed cut off any tax. That would mean any prior or 
subsequent tax because the drainage assessment, being sub
ject to the general tax, could not cut it off but it would en
able the purchaser of the drainage assessment certificate or 
the deed issued thereon to r edeem the general tax certificate 
so as to protect his subsequent lien; that is, the holder of the 
lien of the drainage assessment, like the holder of a lien on 
any other special assessment, holds it subject to the lien of 
the general tax lien, and he must protect it against that 
general tax lien. 

I think the liens of the drainage assessment instalments 
to fall due in years subsequent to the county's taking a tax 
deed would be just like the lien of a mortgage existing on 
the property at the t ime a tax deed was issued and that lien 
would be cut off by the tax deed whether the mortgage or 
drainage assessment lien was due or not. That simply puts 
the holder of the drainage assessment lien in the same posi
tion as to the general tax lien as the holder of a mortgage 
lien on the same property : Both the holder of the drainage 
assessment lien or certificate and the holder of the mort
gage lien would have to see to it that the general taxes were 
paid in order to protect t he special lien. If the county took 
a tax deed, it would cut off all interest in and liens upon the 
property described. I do not mean by that to say that a 
tax deed on one tax or drainage assessment certificate would 
cut off t he lien of the subsequent tax or drainage certifi
cates in process of collection, for a tax deed issued on them 
would cut off the prior tax deed, but, as to subsequent in
stalments of assessments not on the tax roll, I think the 
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tax deed would cut them off in the same way that it would 
cut off the lien of a mortgage. 

I do not see how any question could arise as to the priority 
of liens or rights in case of a drainage district where there 
are no outstanding bonds or assessments. 
TLM 
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Cons tit ut ionality of bank stock tax laws of 1923 a nd 
validity of assessment upon ba nks in 1927 discussed__ _ 360 

Amendments to provis ions of statutes suggested____ ___ ___ 360 
Taxation of income ins tead of ad valorem t ax on capita! 

st ock proposed by Bill N o. 44, A., presents valid method 360 
Proceeds of income tax on banks as proposed by Bill No. 

•14, A., may be d istributed on different basis from other 
income taxes if legislature so pr ovides________ ________ 360 

Cer t ifica te of dcposit--bank may issue, in fo1·m of non
negotiable inst rnment --- - -- ----- -- - -- - ---- - --- ----- 38!) 

T rus t company ba nk- before national bank may act in 
fid uciar y capacity it must deposit with state t reasurPr 
not less t han 50'k of a mount of its capital s tock but not 
more than $100,000 in cash or securit ies__________ ____ 408 

National bank- before acting in fiduciary capacity must de
posit with state treasurer not less t ha n 50'/o of its 
capit~l. stock but not more t han $100,000 in cash or 
secur1t1es -- - - ---- - - - - - ----- --- ---- ---------- ----- - 40R 

Trust company bank- wor ds "or public stocks or bonds of 
the United States," in 223.02, include treasury notes or 
certifica tes of indebtedness issued by U. S. if t hcv 
create indebtedness and promise to pay by U. S·- --- - ~ 41 o 

In liquidat ion of bank, in a bsence of proof that cor pora
t ion is insolvent or execution proof, deposit in bank 
by endor ser on corporation's note which bank holds is 
not permitted as set-off against note given by corpora-
tion ---- - - --- - ---- ---- - -- ------- - ------------ --- -- 41n 

Depository , town-mandamus a ct ion will l ie to requ ir e 
t own t reasurer to deposit public funds in bank desig
nate<! by town board- ---- - -- --- ------------- - ---- -- 4!l6 
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BANKS AND BANKING-Continued Page 
Depository, village-mandamus action will lie to require 

village treasurer to deposit public funds in bank 
designated by village board---------------------- --- 496 

State bank-may not subscribe to capital stock of trust 
company - ------------- - - - - --- - ----- - - ------------ 663 

Claim-maker of note who has attempted to set off a s 
agains t his liability on note several assigned claims 
against payee bank is general cr editor of bank____ ____ 663 

Right of volunteer patient committed to hospital for in-
sane to make check on his deposits for benefit of his 
,vife is question of fact______ __________ ___ __________ 609 

State bank cannot reduce its capital stock to less amount 
than is required by 221.01 (12) ------- - - - --------- -- 689 

Assured savings and estate plan held illegal because plan 
involves collection of premiums and placing of risks by 
bank------------- - -------- -- --- - - --- - ---------- -- 826 

Trust company bank-223.02 does not t·equire assignment 
of mor tgages deposited with state t reasurer ___ _______ 826 

Savings plan under which employes deposit money with 
employer and receive certificate in return is in viola -
tion of banking laws_ _________________ __ _____ ___ ___ 828 

Barbers. See Public Health. 
Basic science law. See Public Health. 
Bastardy. See Courts. 
Bawdy houses. See Real E state-nuisances. 
Beaver. See F ish and Game. 
Beaver farms. See Fish and Game. 
Blind. See Charitable and Penal I nstitutions. 
Blue book. See Public Printing. 
Board of canvassers. See Public Officers. 
Board of control. See Public Officers. 
Board of examiner s in optometry. See Optometry. 
Boar d of examiners in optometry. See Public Officer s. 
Board of health. See Public Officers. 
Board of medical examiners. See Public Officers. 
Board of normal r egents. See Public Officer s. 
BONDS 

Highway improvement bonds, county-State highway com
mission has power to au thorize county board to use sur
plus state trunk highway maintenance funds available 
to. it. in any year for payment of interes t a s well as 
pr1nc1pal -------------- - - ---- ----- - - ------------- 206 

Funds, bonds and other securities of annuity board when 
tur ned over to state treasur er are to be held by him for 
safe keeping but are subject to order of board in proper 
administration of funds ; treasurer is not vested ,vith 
supervisory power as to wisdom of investment made by 
board or method of collecting________________________ 220 

State treasurer is ex-officio t reasurer of annuity board and 
of state ret irement sys tem and is required to give 
additional bond in such amount and with such corporate 
sureties as shall be required and approved by annuity 
board - - - - ----------- ---- - - ---- - ------------------ 224 

State treasurer-cost of bond is to be paid for by 11tate out 
of general funds and not out of any special funds of 
board------ ---- ----- ----- - ---------------- - ------ 224 

County board may u se county's allotment of funds from 
motor fuel tax to 1·etire county highway improvement 
bonds --- - - - ---------- --------------- - -- ------ ---- 290 
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BONDS-Continued Page 
P1·oceedings for is<;ue for construcLion 01· r epair of ~ewer

age system and also for sewage disposal planl should 
be separate; question of issue for sewage disposal plant 
must be s ubmitted lo electors ,------------- ---------- 358 

Drainage dist,rict, bonds-drainage assessments belong to 
bondholders - ---- - ---------------- - --------- --- - - _ 61 1 

Drninage di strict bonds-slal,ute of limitations does ll{l \. 
commence to run a s aga inst right or bondholder to s ue 
municipality until assessments a re collected a nd pay
ment demanded --- -------- ------------------------ 611 

Drainage distr ict bonds-refunding bonds n1·e issued (or 
amount sufficient lo cover amount of principal and in-
ter~st __ ___ ____ - -- -- ---------- ---- - ---- 611 

Bonuses. Sec Appropriations and Expenditures. 
Bovine tuberculosis. S1,e Appropriations and Expenditures. 
Dovine tuberculos is. See Live Stock. 

DRIDGES AND JIIGHWAYS 
County board may assess not to exceed fifty per cent of 

county's share of cost of improvement of stale t runk 
highways against towns, villages and ci ties in which 
such improvements lie, limited as to t.owns to $1000 ]Wt' 

mile ---------------------------- --- - ----- ------ -- !JI 
Law of r oad- word " load" in 85.1 8 (7) was intended lo 

mean combined weight of vehicle and weight, placed 
within vehicle--------------- - --------- - - - - - - ------ 1 :l l 

Sign-erected or maintained on public highways of stale 
or on line f ences along s uch hiV"hways is unlawful and 
is subject lo removal - - - ---- - ---- - --------- - --- ___ 150 

S ign-person responsible for e rection of unlawful sign i,: 
liable to pen~ltics imposed by 86.19 - --- - - --- --- -- - _ lfiO 

Sign-under circums tances specified in 343.582, erecLion 
nnd maintenance of unlawful sign may be also viola-
tion of tha t statute _____________ _____ ____ ___ - - --- - 150 

Highway imp rovement bonds, county-state highway com
mission may authorize county board to use surplu ;: 
s tate highway maintenance fund s available to it in any 
year for payment of interest as well a:; principal of 
county highway improvement bonds - --- ---- - ---- __ _ 20/i 

TrllCiic officers appoin ted under 59.07 (1) may make a l'l·csi s ; 
regular commitment to imprisonment is necessary ; 
county board may declare and impo~e amount of 
forfeitures ----- -- ---- - -- ----- -- ----- ---- - ------ - 2 1 I 

Sec. 1223, R. S. 1878. made it duty of supervisor s of several 
towns to a scertain, descr ibe and enter in r ecord of town 
clerk's office highways that had been laid out and to 
widen and alter such r oads____ ____ ______ ____ _______ 22!! 

Any meeting of electors of town r escind ing action of board 
made in CO'llpliance with 1223, R. S. 1878, was null and 
vo id - - ----- - - - ---- ------ - - -- --- ---------------- - - 22~ Width of highwav- when t·esolution laying out h ighway i;: 
silent as to width, w idth is fixed by statute at four rods; 
county may move fences of abutting owners f.o make 
highway four r ods wide___ ___ _______ ___ _________ __ _ 23:{ 

See ------- -------- - --------------- --- -------- 26!! County may not compel town wherein improvement lies to 
1·eimbursc county for improvement of county trunk 
highway made on or afler June 15, 1!125, solely by 
county, unless some valid ag·reement was mnde between 
county and town ----- - ------------- ----- _ 250 



INDEX 845 

BRIDGES AND HIGHWAYS-Continued Page 
Width of highway-state highway established by com

missioners appointed by supervisor s under ch. 19, R. S. 
1858, width of which was not determined by com
missioners is highway by adoption; i ts width must be 
determined by proof respecting same as actually 
adopted -------- --- ----------------------------- -- 269 

See ---- --- -------- ------------ - -------------- 233 
Amount of money township can raise on its assessed 

valuation for county road building must not ex:cE'ed one 
mill on dollar on taxable property, provided each town 
and village may vote at least $500 ------------------ 278 

Motor veh icle fuel tax--county board may use county's allot-
ment of fund s to retire county highway improvement 
bonds -------------------------- ----- - -- - -- ------- 290 

Culver ts--mere fact t hat hignway commission no longer 
approves construction of end walls does not establish 
liability for damages caused by collis ion with such 
wall_ o_n h)ghway maintained by county, town or other 
mun 1c1pal ,ty __ _ --·· ------- -- _______________ ---- ---- 291 

Liability of one attempting to drive across bridge with 
vehicle loaded in excess of capacity of bridge discussed 297 

County has no authority to condemn as unsafe town bridge 
on town highway -------- ----- --- -------- ---- ----- 297 

Sign-powers of highway commission in r egulation of ad
VE'rtis ing signs discussed ----------- -- ------------- 303 

Determination by highway commission of location of 
bridge may be altered withou t further proceedings 
by county board and without h olding new hearing_____ 315 

After fur ther hearing on question of location of briuge on 
Oak Str eet (Baraboo), highway commission may 
r escind former action and locate bridge on Broadway__ 31:i 

Bill No. 360, A., relati ng to materia l for resurfacing ,;treets 
in cities of first cla ss would be unconstitulional, if en
acted, under home rule ame ndment____ ________ __ ____ 3;n 

Bridge on county or st ate trunk highway in i11corporated 
village may be built by village and county; after 
complet ion it is to be maintained by village; village is 
liable for damages caused by defects in bridge __ ____ __ 387 

Funds provided by county board t hrough bond issue for con
struction of bridge at designated site may be used for 
same purpose at new s ite determined upon by high-
way commission ---- ------- - - - --- ---- ------- - ------ 359 

Law of road-judge cannot compel one operating auto
mobile without license to give evidence against him
self; may make order requi ring him to apply fo t· licensE' 
and to pay fee ther efot· into cour t a nd $2.00 in addition; 
court may pay $2.00 so assessed to officer making arrest :1R5 

Selection of town highway to be improved wit,h allotment 
under 20.49 (8) is made by town, but such selection is 
not effective until approved by county highway com
mittee ; work of improvement must be done under 
super vision of county highway committee --- - - ------- 437 

Special highway patrolman may anest for violations of 
any law r elating to use or maintenance of highways 
when crime is committed in his presence; or arres t may 
be made at 1·equest of specia l h ighway pa trolman, 
sheriff, constable 01· other officer who witnessed offense 457 
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BRIDGES AND HIGHWAYS-Continued Page 
Amount of state highway funds allotted to towns and 

villages should be paid to and held by county and paid 
out on town or village orders approved by county high-
way committee ------------------------------------ 474 

Town authorities are not required to construct town roads on government survey ______________________________ 485 

Highway commission may rescind any action , determina
tion or order made on its own motion for construction 
01· reconstruction of bridge at any time before con-
tract rigl1ts have intervened________________________ 488 

Rights of way over lands determined to be r easonably 
necessary for approaches to bridges and other highway 
purposes may be acquired by public authorities by deed 
or condemnation without limitation as to maximum 
width -------------------------------------------- 490 

Sec. 86.16 does not confer on highway commission power to 
authorize construction of gas lines in town___________ 501 

Public utility us ing town roads without franchi se has no 
monopoly t hereon so as to prevent another utility 
with franchise from using same highways ----------- 550 

Public highway is, where records h ave been lost, under 80.01 
{2) presumed to have been la id out four rods wide; 
presumption can be disputed and does not apply to 
highway by user where no attempt has been made to 
lay it out----------------------------------------- 567 

Permit g-ranted by town board to erect electric light poles on 
hiehway must enumerate particular h ighways along 
which poles are to be er ected ----------------------- 622 

Signs--county hfahway committee may r emove signs from 
streets in villa!?es and cities which are marked as state 
and county trunk high,va:vs ------------------------ 627 

Damages-rule that municipality acting within its powers 
and with r easonable care in impr oving and gr ading 
its ptreets and highways is not liable to abutting 
owners for consequential damages is modified by pro
visions of 80.47 to extent ther e provided______________ 640 

See --------- ------- ------------ -------------- 678 
Municipalities within limits set forth in 27.01 (7) (a), 

creating Northern Forest Park, are entitled to allot
mcmts prescribed by 20.49 (8) computed on mileag-e of 

· roads travPrsing all lands t herein which are not "state 
owned" only---------- - ----------------- ---------- 643 

Bridee-under agreement of supervisors of adjoining- towns 
dividing, town-line hiirhwa:v and assie:nine: certain parts 
to be maintained b:v each town, in which there is no pro
vision for joint maintenance of brid1re in on e par t so 
assigned, dutv of reconstruction devolves upon town to 
which part of hia-hway was assigned____ ____________ _ 646 

Bridt?e-money collected under levy bv county from town 
having no duty to maintain must be returned________ 646 

County is not liable for conseouential injurv and damage to 
abutting property resulting from lawful grading, 
ditching, etc., done by it --------------------------- 678 

See ------------------------------------------ 640 
Property owner must provide his own means of access to 

improved hil?hway; cannot require construct ion of cul
verts and driveways at public expense____ ___________ 678 
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BRIDGES AND HIGHWAYS-Continued Page 
City may by ordinance pr ohibit construction and main

tenance on streets and sidewalks of gasoline pumps 
and apparatus for inflating tires ------- ------ ------ 682 

ToH bripge-eounty committee has no power to enter into 
agr eement with owner, for leasing by county________ 706 

Surplus maintenance fund in any county may be expended 
o~ county trm:ik. highways when authorized by state 
highway comm1ss1on ------------------------------- 743 

Signs--circular tube bearing thereon name of newspaper 
er ected along highway constitutes advertising and 
is prohibited - ---- - ------ ------ -------- ------------ 814 

Snow r emoval- county's duty to remove from highways, to 
make appr opriation therefor, its right to use ma
chinery and tools of county for that purpose, and its 
liability for personal injury caused by defective snow 
roads and failure to remove snow discussed__________ 829 

BUILDING AND LOAN ASSOCIATIONS 
Building and loan association may pay dividends on paid-

up stock retired between dividend-paying dates__ _____ 299 
Unless articles of organization or by-laws specifically au

thorize director s to change such by-laws, meetings shall 
be called and held according to articles or by-laws____ 525 

Cemeter ies. See Public Health. 
Cer tificates of deposit. See Banks and Banking. 
Cer tificates of title. See Automobiles. 

CHARITABLE AND P ENAL INSTITUTIONS 
Original commitment to state public school is in force and 

child may be taken again to that institution in case boy 
who was duly committed to such school was subse
quently transferr ed by order of court to northern colony 
a nd training school after being found to be feeble
minded but was discharged from latter institution by 
subsequent or der adjudging him not feeble-minded____ 23 

Neither trustees of county poor farm nor chairmen of 
various towns in county may send any poor person to 
poor far m without commitment by court_____________ 105 

Wisconsin general hospital-public patients may be treated 
only at Wisconsin general hospital, under ch. 142, Stats. 136 

Boar d of control has no power to transfer inmate of in
dustrial home for women to state hospital for insane 
for purpose of treatment for venereal disease____ ____ 498 

Wisconsin general hospital--certification can be made only 
by county judge of county in which pat ient has legal 
settlement ---- ----------- -- - --- - ------------------ 618 

Wisconsin general hospital-one not having legal settle-
ment in county of t his state cannot be admitted as state 
p atient at large -------------------------------- -- 618 

J a il--county seems to be liable for hospital bill of inmate 
of county jail under facts stated____________________ 712 

Blind--county is liable for support and maintenance of one 
who has been life-long resident of state and resident of 
county at least one year next preceding date of applica-
t ion for pension --------------- ----- -------------- 720 

Blind-county is not liable for maintenance of one who has 
been resident of another county for ten years or more 
ancl of county wherein he presently resides less than 
one year ----- ---- --- --------------------------- - - 720 
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CHARITABLE AND PENAL INSTITUTIONS-Continued Page 
Blind---county wherein applicant resides may make pay

ments to him within a nd for first year after he takes 
up residence therein and charge such moneys to county 
wherein he formerly lived ------------------------- 720 

Industrial home for women-female citizen not less than 18 
nor more than 30 may be sentenced for indefin ite term 
for any offense term of which is less t han one year, or 
court may commit her to such institution for general 
or indeterminate term not to exceed five years___ ___ _ 75!J 

Cheat . Sec Criminal Law. 
Check lists. See Elections, poll lists. 
Cheese. See Dairy and Food. 
Child protection. See Minors. 
Chiropractor s. See Physicians and Surgeons. 
Cities. See Municipal Cor por ations. 
Citi:i;enship. See Elections. 
City budgets. Sec Municipal Corporations, home rule. 

CIVIL SERVICE 
State humane agent, must qua lify under civil service law__ 533 
·word "competitive" as used in 16.12 includes a ll classes 

described in 16.08, including labor class, r equired to 
apply for admission to any such examination provided 
for under 16.01 to 16.30 --- --- - ---- --- ------------- 620 

Editorship--of blue book is within competitive class of civil 
service ; printing board may not let editing on contract 
basis irrespective of civil !'\et-vice provisions___ __ _____ 658 

Claims. See Appropr iations and J~xpenditures. 
Claims. Sec Banks and Banking. 
Claims. See Legislature. 
Clerk of circuit court. See Pu blic Officers. 
Clerk of juvenile court. See Cour ts. 
Clerk of superior court. See Courts. 
"Comme1·cial storage warehouse." See Words and P hrases. 
Commissioner of agr icultur e. See P ublic Officer s. 
Commissioner of banking. See Publ ic Officers. 
Common carrier s. Sec Automobiles. 
Common carriers. See Taxation. 
Com pet ition. See Trade Regulation. 
Competitive. See Words and Phrases . 
Confiscation. See Automobiles. 
Confiscation. See Fish and Game. 
Conservation commission director. See Public Officet·s. 

CONSTITUTIONAL LAW 
Legislature may provide office space for individual members ll!l 
County superintenden t of schools is county officer within 

meaning of cons ti tution___ ___________ __ __ ________ ___ 14 
Home rule---city can divide force of its fire department as 

it sees fit after adoption of "charter ordinance"---- - -- !J!J 
Sec. 59.02 is unconstitutional in so far as it authorizes refer

endum on legislative and administrative matters in 
counties--- - --------------- - - - ----- -- ---- --------- 117 

Count y agricultural representative question cannot be r e
ferred to elector s of county____________ ___ __ __ _____ 117 
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CONSTITUTION AL LA \\'-Cont inued Page 
Jlome rnle-Bills 57, A., and 132, A., r e lat ing to police pen

sion fund and ter m of office of chief of police and chief of 
fire depar t ment, a ttempt Lo amend provis ions of genera l 
charter law applicable only to classes of cit ies specified 
and wi ll, if enacted, be unconstit utionaL __ __ ____ _____ i.14 

Home t'ule- qucst ions dea ling with police pens ion fund, term 
of office of chief of police and chief of fi re department 
and r etirement oJ p olicemen (Bills 67, A. and 132 A.) 
a 1·e local questions, to be determined locally _____ ~-- -- 152 

Doubt is expr essed as t o constitutiona lity of Bill 10, A., 
r elating to assembly districts___ _____ __ _______ _____ __ 17!1 

Legislature may fix terms of contracts between a ny co
operative association anr! its 111e mbe1·s, including man-
ner of ter mination ; such enactment is va lid providing 
it opera tes solely on cont ract s made after passage of 
act and does not affect contracts enter ed into prior to 
passage of act nor preclude judicia l inquiry a s to ex
is t ence or validity of a lleged contract s_ ___ __ __________ 214 

Bill 1:rn, S., for appointment, by county highway committee 
o[ special hig hway patr olmen, is constitutional_ __ ___ 246 

Bil l 4:30, A., fixing sula r y of ~upet·visor ,- in counties having 
250,000 inhabitants would be valid enactment__ ____ __ 2.J.7 

Amendment 1, A., to Bill •130. A., attempt ing to submit to 
electo1·s of county question of whether ~uch bill shall 
take effect would be unconstitutional______ __ __ ___ ___ _ 247 

Home r ule-Bill ,10, A., for seizu re and sa le of motor vehicles 
abandoned in streets of cit ies criticised but not de
termined to be unconstitut iona l; same power can now 
be exercised by any city or village unde1· home rule 
amendment - ---- - - - ---- --· -- - - --- -- - ----- - - - - - 256 

Home ru le-Bill 158, S., authorizing ci t ies to spend money 
in a(her t isi ng- advantages of ci ties would be cons tit u
tiona l if ·enacted; power to pass such la w may ail'eady 
he exercised _ - -------- ----------- ------ 262 

llomc rule- Bill 110, S., fix ing hours of la bor for police 
ofliccr s in first and second class cit ies would be un-
consti tutiona l --- -- - -------- - ------ ---- - ------ ---- 263 

Provis ions of ch. 210, Stats., p1·oviding for insura nce of 
state buildings a nd build ings o( counties, cities and 
,rillages a re constit ut ional. Previous opinions adhered 
to -------------------- - - - ------ -- ---- - - - ----- - - - 264 

Home r ule-J3ill fi42, A., r elating Lo dest ruction of old rec-
ords in fir s t class cit ies. held unconstitutionaL ___ ____ 265 

Home rule-Bill 54:3, A., r e lating to ci ty budget s, held un
constit ut ional ------------ ---- -------- --- ---- - ---- 265 

Subs t itule Amendment 1, !:, .. to Bill 131, S., r e lating t o 
purchase of milk, ii; unconstit ut ional____ ---- ------- 276 

Substitutc Amendmen t 2, S .. t o Bill 131. S., is const itut ional 276 
Use of university building by st udent Christian Science So-

ciety for relig ious services is contrar y to const itution__ 308 
Home rule- Bill 360, A., 1·elating to mat eria l fo r resurfacing 

st reets in cit ies of first class would be uncons titutiona l 
if enacted-------- - -------------- - -- ----- --- - ---- 331 

Substitute Amendment 1, S., Lo Bill 432, S., a mending 45.27 
(7) by adding "except to such elig ible pe1·sons who have 
fi led t heir a pplications with the adjutant general prior 
t o this da te," wi ll be constitutiona l if adopted___ _____ 358 

Constitutionality of bank stock t ax laws of 1923 and valid-
it y of a ssessment upon banks in 1927 discussed~- - -- - - - 360 

64 
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CONSTITUTIONAL LAW-Continued Page 
Amendments to provis ions of statutes suggested _______ ___ 360 
Taxation of income inst ead of ad valo1·em tax on capital 

stock of banks proposed by Bill No. 44, A., presents 
valid method - ------ - - - ----- -------- -------- --- --- - 360 

Proceeds of income tax 011 banks as proposed by Bill No. 44, 
A ., may be distr ibuted on different basis from other in-
come taxes if legislature so provides_ ___ __ __ __ _____ __ 360 

H ome rule-law providing for permanent registration of 
electors in all cities , villages and towns of 5000 or more 
population, as proposed in Bill No. 151, S., would not 
contravene amendment ---- --- - - - - - --- --------- ---- - 381 

Ini tiative and referendum resolution constitutes "one amend
ment" within meaning of al't. XII, sec. 1, Wis. Const.__ 392 

Substitute Amendments No. 1, A., and No. 2, A., Bill 333, 
A., to divert swamp land funds for pUl'chase wild life 
refuge and forest preserves in counties violates art . X, 
sec. 2, Wis. Const. and federal statutes 1850 ___ ____ 401, 426 

Home rule- Bill 493 S., 1·elating to assessments for s treet 
paving, is probably constitutional althoug h it is amend
ment t o section of general city charter law____ ________ 421 

Agreement between s tate and another in form of rent and 
purchase contract, for office building, is unconstitutional 450 

Resolution instructing superintendent of public property to 
send to respective home addresses of members of leg
isla ture their r ecords in chests furnished by state with 
freight and express prepaid is unconstitutionaL______ 51!) 

Constitutionality of ch. 475, L. 1927, providing appropriation 
for purchase of Horicon marsh is doubtfuL _______ ____ 731 

Contempt. See Courts. 

CONTRACTS 
Commissioner of agriculture may enter into, for operating 

amusement devices on state fair grounds________ ____ 446 
Commissioner of agricultm·e may reform, for operating 

amusement devices - - --- - ----- -- - - --- - - - ------------ 446 
Agr eement between state and another in form of rent and 

purchase agreement, for office building, is unconstitu-
tional --- - --- ------ ----- --------------------- ------ 450 

Highway commission may enter into, with oil company for 
discount on gasoline needed by it to perform its s tatu-
tory duties - - --- ------ --- ---------- ------ ------ - --- 672 

Affidavit is not entitled to be recorded in office of r egis ter 
of deeds which recites facts in contrnct which gives ex
clus ive agency for sale of land to r ea l estate broker 
but which is not entitled to be r ecorded------------- - 729 

Co-operative a ssociations . See Corpora tions . 

COPYRIGHTS 
License must be obtained for rendition of copyrig hted music 

at dance held in s tate-owned armory to which admission 
fee is charged - ----- - - --- - ---------------- --- ---- - - 443 

Coroner. See Public Officer s . 
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CORPORATIONS Page 
Investment association-plan of operation of Commonwealth 

Guaranty Company of Madison, organized as invest
ment company under 216.04, proposing to issue so
called instalment first mortgage trust certificates to 
holders of policies in Old Line Life Insurance Com
pany, which is licensed in Wisconsin, is not violation 
of insurance laws of s tate--------------------------- 26 

A1ticles of organization-in absence of specific statutory 
authority therefor may not provide for assessment 
upon outstanding stock for payment of t axes and in
terest in def ault ------- - - - -------- ---- ----------- - 153 

Articles of incorporation-whe1·e amended so as to r educe 
preferred stock and incr ease common stock, proper fees 
to be paid are $10 for fili ng amendment and one dollar 
for each $1,800 of net increase in capital s tock__ _____ 156 

Co-operative association-legislature may fix terms of 
contracts between any association and its member s, in
cluding manner of t ermination; such enactment is 
valid providing it oper ates solely on contracts made 
after p assage of act and does not affect cont racts en-
tered into prior to passage of act nor preclude judicial 
inquiry as to existence of validity of alleged contracts 214 

Public utili ty- attorney gener al declines to prosecute 
wher e railr oad commission, after hearing, declines to 
make findings on ground that city h as authority to 
maintain act ion f or enforcement of its ordinance_ ____ 239 

Public utili ty-telephone company having exchange con-
t r act r ela tion wi th another t elephone company for 
service in connection with toll and exchange services 
should r eport income from each service for purpose of 
determining proper license t ax fees__ ____ _______ __ __ 349 

Gas company-highway commission has no power to a u
thorize construction of gas lines in town____________ 501 

Telephone company-municipality has power to acquire 
p1·operty by condemnation --------- - - -------------- 542 

Gas company-public utility using town roads without fran-
chise has no monopoly thereon so as to prevent another 
utility with franch ise from using same highways_____ 550 

Lease and contract entered into by r egents of university 
under 36.06 (6) must be approved by state en gineer 
and governor-- ---- ----------- -------------------- 613 

State debt is not incurred by action of regents in leasing 
university property to nonprofi t sharing corporation 
for period of 50 years to construct memorial union___ 613 

F ees for publ ishing notice of delinquent corporation under 
180.08 shall be at r ate specified by 331.25______ ______ 64.& 

Public ut ility-violates 184.17 if, after i ssuing notes ma
turing not later t han one year from date, it f ails to 
pay notes at maturity ---- ---------------------- - - 683 

Public u tility-r a ilroad commission, not tax commission, is. 
charged with duty of administering 76.54_ __ ________ _ 695 

COUNTIES 
County board has no authority to appropriate money for 

arms and ammunition to equip members of vigilance 
committee ---- ----------- --- ------- - - ------------- 2 



852 OPINIONS OF 'l'HE ATTORNEY GENERAL 

COUNTIES-Continued Page 
Neither Sawyer nor Price county is liable for medical and 

burial expenses of person having no legal settlement 
in state, who was taken sick in town in Sawyer county, 
was r emoved to city in Price county, where aid was 
given, all without order of any proper authorities; 
other s ituations discussed and liability stated under 
-!9.03 (1) and 49.0-! (l) ___________________________ ]!~ 

Dance hall ordinance-59.08 (!J) is constitutional; any 
reasonable regulation promulgated under this section 
is valid ------------------------------------------ 16 

County board- resolution duly passed rescinding former 
resolution fixing salary of register in probate is 
valid, although one of rules of board was violated in 
its passage ----------------·----------------------- 24 

County board can furnish sheriff's office but cannot fur-
nish arms and ammunition _ ---------------------- 38 

County chairman-need not counter sign county orders____ 58 
County which owns and maintains its own farm is not re

quired Lo have butterm ilk Pasteu rized in ot·der to sell 
it for consumption -------------------4------------ 51) 

County board of Dane coumy canpot change statutory 
method of caring fo1· county's poor outside poorhouse; 
must furnish that r elief under provisions of statutes 62 

Board of control may not authorb:e t ransfers of chr onic pa
tients from Milwaukee hospital for insane to Milwau-
kee county asylum for insane ------ ---- -- ---------- 76 

County board is proper official body to assign and furnish 
officers and quarters for respective county officers ; 
t here is no appeal from such determination__________ 127 

County board-salaries of supervisor s as members of board 
fixed at special meeting but before beginning of terms 
of office of such officers are legally fixed _____________ 145 

County board committee-number of days for which com
pensation may be paid member in any one year (with 
statutory cxc!!ptions) is limited b~, f>!J .06 ancl 59.03; 
board cannot by its act extend such limitation__ ____ 147 

U nder provisions of deed of courthouse site to county of 
Pepin, county board cannot lease part. of said sit.e to 
city of Durand for r est room ____ __ -- ------------ 181 

Special counsel--county board may not appoint_ _________ 188 
County board- may change number and salaries of depu-

ties and clerks al any meeting; may cha11ge salary of 
undersheriff at adjourned annual meeting ____ ------ 189 

County salaries--county board may change number and 
salaries of deputies and clerks at any meeting; may 
change salary of undersheriff at a djourned annual 
meeting------------------------------- ---------- 189 

County board- may delegate to one of it.i; committees se
lection of traffic officers and regulation of traffic rules 195 

County board-action cannot. change sala1·y of clerk of su
perior court of Dane county; muy change salary of 
clerk or juvenile court; r esolution to increase joint 
salary, is void i,1 toto ----------------------------- 201 

Tr affic officers, county- may make arrests; regular com
mitment to imprisonment. is necessary; county board 
may declare and impose amount of forfeitures ------ 211 

Supervisor-Bill 430, A., definitely fixing salary in coun-
ties having 250,000 inhabitants, would be valid enact-
1nent --- --------------------------------- -------- 247 
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COUNTIES-Continued Page 
Supervisor-Amendment 1, A., to Bill 430, A., which at

tempts to submit to electors of county question of 
whether such bill shall take effect, would be uncon-
stitutional --- - -- ----------------- ----------------- 247 

County may npt compel town wherein improvement lies to 
reimburse county for improvement of county trunk 
highway made on or after June 15, 1925, at expense 
of county, without agreement between county and town 250 

County is liable for hospital and doctor's bills incurred 
in operation on pauper authorized by duly appointed 
county official ------------------------------------- 28G 

L iability of one attempt ing to dr ive across. bridge with 
vehicle loaded in excess of capacity of bridge discussed 297 

County may not condemn as unsafe town bridge on town 
high,vay -------- - - - - ----------------------------- 297 

Sec. 331.35 does not make county liable for expenses of of-
ficer incurred in action brought against him; county 
may pay such expenses ----------- ----------- ------ 3-13 

County board-has no power to furnish fire arms for 
sheriff and persons appointed by him to enforce 
criminal laws ------------------------------------ - 396 

County boa1·d-resolution limiting classes of persons to 
whom tax certificates held by county may be sold 0 1· 
~utho_rizing commitlee or officers to make such sales 
IS VOid ----- -------------------- ------ ------------ 398 

County board-may authorize and direct sale of tax ce1·-
t ificates held by county prior to taking of tax deeds 
thereon, but sale must be made in manner provided by 
la,v ---------------------------------------------- 398 

County t r easurer-must. in county containing less than 
150,000 population, furn ish to any taxpayer on request 
statement of taxes due when request is made after tax 
r olls have been delivered to such treasurer___ _____ ___ 398 

County board-resolution dh-ecting county cTerk to sell 
tax certificates owned by county for such amounts a s 
in judgment of clerk and committee arc reasonable, 
lesi:: Lhai1 face value of certificates, is void___________ 420 

County park commission-has no jurisdiction over platting 
of lands under 23G.09 -- ---------------- ----------- 421 

Municipal borrowing-right to borrow for temporar y relief 
exists after tax levy has been made and pending its 
collection ----- -- -------- ---------- ---------------- 491 

County board meeting-special meeting held under call 
which specified three items and such other matters as 
may properly come before board is authorized to act 
upon any matter not specifically r equit-ed by law to be 
acted upon only at annual meeting__________ __ __ __ __ 579 

County nurse-sec. 141.06 (3) gives county board option 
to employ or refuse to employ________ ______________ 659 

County nurse-where not. appointed althoug-h appropriation 
has been made by county board, r esolution providing 
~uch appropriation may be rescinded --------- --- ---- 659 

County board--chairman is required to countersign county 
orders- - -- --- - - --- -------------------------- ------ 666 

County board-has no authority to enforce resolution di
r ecting county treasurer to refuse to comply with 
p1·ovisions of 74.17 to 74.20, respecting r eceipt of 
statement of delinquent taxes and affidavit of town, 
city or village treasurer attached t hereto____ ________ 674 

• 
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COUNTIES- Continued P age 
County is n ot liable for consequential inj ury and damage to 

abutting proper ty resulting from lawful grading, ditch-
ing, etc., done by county - --- ---------- - ---------- - - 678 

County highway committee has no power t o enter into 
agreement with owner of toll bridge for leasing by 
county of such bridge - - ---- - - - - - -- ----- - - --------- 706 

County clerk- when disabled, county board may appoint 
per son to per form du ties dur ing disability under 59.16 
(3) , and appointee is entitled to salary fixed for of-
fice ; but if county boar d fixes salary of office under 
69.15 (3), appointee draws salary so fixed and cler k 
is ent itled to h is sala1·y until and unless r emoved from 
office or until per son is appoin ted to dischar ge dut ies 
under 59.16 (3 ) - - ------ ------------- ------------- 752 

County board. See Counties. 
County board . See Public Officers. 
County board committee. See Count ies. 
County board committee. See Public Officer s. 
Coun ty boar d meet ings. See Counties. 
County chairman. See Counties. 
County clerk. See Counties. 
County cler k. See P ublic Officer s. 
County clerk, deputy. See P ublic Officer s. 
County fairs. See Agriculture. 
County health committee. See Public Health. 
County health committee. See Public Officers-health committee, 
, county. 

County highway commissioner. See Public Officers-highway com
missioner, county. 

County highway committee. See Counties. 
County highway committee. See Public Officers- highway commit -

tee, county. 
County j udge. See P ublic Officer s- judge, county. 
County nm·ses. See Counties. 
County nur ses. See Public Health. 
County orde1·s. See Counties, county chairman. 
County park commission. See Counties. 
County salaries. See Counties. 
County salaries. See Public Officers. 
County state road and bridge committee. See P ublic Officers- high

way committee, county. 
County superintendent . See Elections. 
County superintendent. See P u b 1 i c Officers - superintendent of 

schools, count y. 
County supervisor. See Public Officers- supervisor, county. 
County t r easm·er . See Counties. 
County treasurer. See Public Officers. 
County t r easurer , deputy. See Public Officers. 
Com·t commissioner. See Courts. 
Court commissioner. See Public Office.rs. 
Court r eporter. See Public Officer s. 

COURTS 
Court commission er-one who is not admitted t o pract ice 

law in court of 1·ecord in t his state is ineligible to office_ 11 
J ust ice of peace has no jurisdiction to hear cases involving 

violation of 29.48 by sale of six wild ducks conti-ary t o 
law- - - - ---------- ----- --------- - --- - -------- ------- 46 
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COURTS-Continued P age 
Court commissioner is n ot ent it led to three dollar f ee upon 

appearance by defendant who waives preliminary ex-
amination and is bound over to circuit court for tria L _ 92 

Bastardy-in proceeding under pr ovisions of 166.01, where 
complaint is made by mother under oa th as t her e r e
quired, i t i s duty of justice or judge to issue warr a nt 
against pe1~on accused- ---------- ------- ----------- 128 

Garnishment-fees for jury ser vice ar e not subject to 
quasi-garnishment under 304.2L_____________________ 158 

Clerk of superior court--salary in Dane county cannot be 
changed ,by action of county board______________ _____ 201 

Clerk of juvenile cour t--salary is subject to change by 
county boar d ----- --------------------------------- 201 

Riesolut ion of county board to increase joint sa lar y of clerk 
of superior cour t a nd clerk of juvenile court, Dane 
county is void ·in toto___ ____ ___________ _____________ 201 

Just ice of peace- judgment of five dollars in action for 
for feiture under ch. 151, Stats., other t han subsec. (1), 
sec. 151.04, is nullity and does not prevent new action 
t o recove1· penalty prescribed in statute_______ __ _____ 213 

Advice to district attorney as to procedure is not given by 
a tt orney gener a l when circuit court h as made ruling__ 270 

Sear ch warrant-issuance is judicial act; infir mities re
specting validity of issuance mus t be challenged at in
ception of proceedings ----------------------------- 287 

County is not made liable, by 331.35, for expenses of officer 
incurred in action brought against him; may pay such 
expenses - - - ---- - ----- - ---------- - ----------------- 343 

Judge cannot compel one op er ating a utomobile wit hout li-
cense to g ive evidence against himself; may make order 
requiring him to make application for license and to 
pay fee therefor into court and $2.00 in addit ion; cour t 
ml\y pay $2.00 so assessed to officer making ar rest____ _ 385 

Witness fee- highway police in Fond du Lac coun ty not en
titled to, in t estif ying to matter s per tain ing to du-
t ies; county may tax wit ness fees against defenda11t t o 
reimburse itself for salary of highway police_ ___ _____ 385 

Witness fee-municipa l judge testifyiug is entitled to fee__ 385 
Witness fee-pr ofessor testifying is entitled to fee_ ______ 385 
Witness fee-sheriff testifying is not entitled t o fee_______ 385 
Witness fee-deputy sher iff testif ying is not entit led t o fee_ 385 
Gamishment--fi ling of tra nscrip t of judg ment in form pro-

vided by 302.34 is not in compliance with 304.2L______ 411 
Justice of pea ce in city has jurisdiction t o t ry offense com

mitted prior to enactment of ch. 188, L. 1927, granting 
jurisdiction to try criminal cases___________ _________ 444 

Convict ion en tered on plea of nolo contendere for violation 
of game law r evokes fishing license of defendant____ __ 471 

Cour t commissioner located in city of C may issue cr imi11al 
process and hold preliminary examinatio11s for of
fenses committed in city of B, where B a nd C ar e lo-
cated in sa1ne countY-- - - ----- ----------- ------ - - - - - 500 

One cannot be sentenced t o sta te prison for issui11g worth-
less check ; if t r ia l court erroneously so sen tences, judg
ment can be corrected only by wr it of error to su
pr eme court---- ------ - ------ ---- ------- ----------- 509 

Defendant in civil prosecution may wa ive his right to be 
P!E:Sent w~ile court is imposing fine foci· violating mu
mc1pal ordmance ------------------- --------- ------ - 517 
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COURTS- Continued Page 
Contempt--one who violates judgment of justice of peace 

depriving him of r ig ht lo operate automobile may be 
punished under 300.15--- - - - ---- - ------- ---- --- - ----- 561 

Garnishment--whe1·e transcr ipt of judgment against county 
hig hway patrol man is fi led with county clerk and t here 
is dispute a s lo r ights of parties, money should be 
,vit hheld to allow action lo be brought -------- - - --- - -- 5'i6 

Sec. 331 .35, p roviding for payment of expenses in a ct ions , 
docs not cover case where r eg ister of deeds is charged 
with embezzling money colleclcd in his officia l ca-
pacit y - -- ---- - -------- - --- - ----- - ----- - - ------- - -- 5!>3 

Sentence of Lewis Cohen in s ta te prison begins May 29, 
1()24, and continues unti l ter m is served_ ______ _______ 651 

Justice court- has no jurisdiction to ~ry criminal case in 
which maximum fine is $120; has jurisdiction to bi r.d 
over defendant t o higher cour t _____ ____ _______ ____ __ 6D3 

Habeas cor pus ad test ificandum-stat e pr ison may be re
imbursed for travel ing; expenses incurred by officer who 
necessarily accompanies prisoner in response lo wr it ; 
salary of such officer is noi part of traveling expenses_ 703 

Writ. of err or in criminal case can be taken only from fi na l 
; udgment -------------- - -------- ---- ---------- ---- 710 

J udgment dischal"ging defendant on writ of habeas cor pus 
on g 1·ound t hat trial court had no jurisdiction may be 
r eviewed in supreme court by certiorari and a lso on 
wr it of en or --------------------- - - --------------- 7 1.J 

E state-deposit of unclaimed share under 318.06 (6) is gen-
er al deposit; is entitled to no preference over general 
credttor s --------- -- - - - - -------- -------- ------ ----- 786 

Garnishment--when conlroversy a1·ises between judg ment 
cTeditor and office1· c:laiming exemption in quas i-gar 
nishment proceeding u nde1· 304.21, county clerk should 
hold money until contr over sy is settled in court ; may 
be held personally liabic if he pays wrong party___ __ _ 795 

Just ice of peace-may in add ition to punishment by fi ne or 
impl'isonmen t or both en ter order prohibiting one con
victed of driving while int oxicated from driving for 
period not t o exceed one year - ----- ---- - ----------- 7!)() 

Deposition- witness f ees a nd rnileage must be paid to de
fendant in advance ; court cannot fix amount in advance_ 7!'9 

County court, Eau Claire county, may. under ch. 209, sec. 2, 
subsec. (6), L. 1927, if accused pleads guilty of crime. 
eit he1· felony or misdemeanor involving p unishment not 
to exceed fi ve years, place him on pr obation ______ ____ 81 3 

Crnn berry g rowers association. See Appropriations a nd Expe ndi
tures. 

Cranberry g1·owe1·s association. See Public P1:inting . 

CRii\U NAL LAW 
Gambling-s lot machine g ivi ng packages of mints and two 

chips indicat ed at t ime nickle is played is gambling de
vice, s ince oper at or gambles on what machine will pay 
second time and when chips a re played he gambles on 
number of chips --- - -- --- - - ------------- - --------- 56 

Inquest--neit her coroner nor just ice of peace may hold in-
quest unless order ed so to do by dist r ict attorney______ 57 

lnquest--.John Doe proceeding is authorized under sec. 
361.02 --- - --- - - - ---- - -- - - - - - - - --- - --- --- - - --- --- - - 67 
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CRIMI NAL LAW-Continued P age 
Inqucst--<listr ict attorney may order buried body ex-

humed and inquest held ---- - ---- - ----------------- 67 
Gambling-officer lawfully searching for illicit liquor 

may seize gambling devices found jn such place, al
t hough he has no sear ch warrant for such devices; de-
v ices may be destroyed ------------- - ------------ -- 71 

Sear ch wal'l'ant--officer lawfully sear ch ing for illicit liquor 
may seize gambling devices found in such place al
though he has no warrant for search of such devices ; 
devices may be destr oyed ---------------- ---------- 71 

Second offense--one sentenced as repeater to from s ix 
months to t hree years in state pris011 may be par oled 
after serving one-half m aximum ----- -------------- 74 

Second offense-defendant in ciuestion was for merly sen
tenced to imprisonment although for mer sentence read 
lo pay fine and costs ai1d, in default of p ayment, to be 
imprisoned in county jail ------ - ---------------- - - 74 

Second offense--one sentenced to indeterminate ter m of 
from one to one and one-half yea rs in state pr ison , not 
fi r st offender, must ser ve one-ha l r his term, not de
ducting time for good belrnvior, before elig ible for 
parole ____ -------- __ __ __ __ __ _____ ____ _ ____ _ __ _____ 7!) 

"Felony"-construed in statute includes "assault a nd bat
ter y" when one found guilty is guilty a lso of having 
been former ly convicted and imprisoned_____________ 79 

F irst offender in contemplation of 57.06 is one who has not 
previously been convicted of offense and sentenced ____ 80 

Indeterminate sentences imposed by court to be served con
secutively requ ire that term of one be completely ser ved 
befor e next one begins; convict is not eligible fol· parole 
until he has served minimum of term to be served 
last -------- ------------------------ ------------ - - 80 

I ndeterminate sentence-con vict sentenced for indetermi-
nate term of from six to seven months in state prison 
is el igible to parol(' as first offender after serving s ix 
months, or minimum of h is ter m_______ _____ ___ _____ 82 

l'.:xtradition-one guilty of contempt of cour t for disobey-
ing order requiring him to pay alimony has not com
mitted cr ime for wh ich he may be extradited________ 105 

Second offcnse--punishmcnt oC soldier u nder army rules for 
violating such rules is not former conviction of cr ime 
with in meaning of 325.19 -------- - ------------ - ---- 162 

Gambling-so-called " beLter homes week" pla n which offers 
prizes to purchasers of homes in city wi th in prescribed 
time, to be awarded by lottery, is in violation of 348.01 163 

FrandulenL advertising- whether s ign "drugs" misr epr e-
sents is ques~on of fact-------- - -------- - -- - ------ 178 

F raudulent advertising-may be crime under 343.413 or 
343.25 -- - --- - - - - --- ------------ -- - -- - ------ ------ - ] 78 

Search wan ant..;._cannot be issued to obtain black paste in 
poss_e~sion of one who uses it in unlawful pr actice of 
med1c1ne ------------------ - ------------- ---------- 190 

Jnquest--dnties of coroner per tain ing to deceased p ersons 
are confined Lo cases wher e there are reasons to believe 
murder or m anslaughter has been committed; all bills 
incurred by COl'oneT should be cer tified and appr oved 
by district a ttorney ---- -------------------- - ------ 194 

T ime spent in county jail after sentence to state prison can-
not be counted as par t of sentence_______________ ___ 284 
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CRIMINAL LA W--Continued Page 
Sea1·ch warrant--issuance is not administrative or minis

ter ial act, but judicial; infi rmit ies r especting validity 
of issuance must be challenged at incep tion of proceed-
ings------------- ---- - ---------------------------- 287 

Divor ced husband may be prosecuted for nonsuppor t of his 
minor children, although judgment of divor ce does not 
specify definite amount he must pay toward such sup-
port---------------------------------------------- 379 

Weapons-highway officer is not permitted to carry con
cealed, if not authorized to ser ve processes_______ ____ 385 

Indeterminate sentences-term of one must be completely 
served before next sentence begins in case sentences 
have been imposed to be served consecutively___ ______ 428 

Indeterminate sentence-maximum ter m must be for not 
less t han one year ---------- -------- -------- --- - - - 429 

Embezzlement-under facts stated prosecution will lie____ 432 
False pretenses-under facts stated pr osecution will lie, 

pr obably, for obtaining signat ure to instr ument______ 482 
Lar ceny-under facts stated prosecution will lie for lar ceny 

as bailee -------- ------------- --------- ----------- 432 
Second offense-wher e person is sent enced to state r eform

atory on charge as first offender and it is discove1·ed 
t hat he had been sentenced in another state on char ge 
of felony and pardoned, sentence cannot be changed to 
sentence to state prison nor can prisoner be t ransfer red 
to state prison from refor matory ---- --------------- 448 

Arr est--special highway patrolman may arr est for viola-
tion of any law relating to use or maintenance of high
ways when crime is committed in his pr esence; or ar-
rest may be made at r equest of special highway patr ol-
man, sheriff, constable or other police officer who wit
nessed offense -------------- ---------------------- 457 

Extradit ion-tr eaty is in for ce between U. S. a nd Czecho
slovakia for cr imes of statu tor y r ape, r ape and bigamy; 
does not cover adultery or fornication___________ ____ 470 

No offense has been committed by owner of car who took 
it after it was taken possession of by sheriff and left 
in possession of deputy -------------- -------------- 498 

Court commissioner located in city of C may issue crimina l 
process and hold pr eliminar y examinations for offenses 
committed in city of B where B and C are located in 
san1e county---- ---------------------------------- 500 

Second sentence-subsequent sentence for another offen se 
of convict t hen ser ving for mer sentence runs concur
rently with former --- - ---------------------- ------ 502 

One convicted of violation of provisions of n ational prohibi-
tion act is not eligible to apply for license until year 
from date of conviction -- - ---------------- --- ---- - - 509 

Wor thless check--one cannot be sentenced to state prison 
for violating 343.401; if t r ial court so sentences judg
ment can be corrected by writ of error to supreme 
court----------------- ------------------ ------ - --- 509 

Extr adition-governor may demand of another state per son 
who committed crime in state although not fugitive 
from justice -------------------- ------- ----------- 564 

Indeter minate sentence--sentence of general and indet er
minate term of from one to five years to house of cor
rection for cr ime of rape is erroneous ; no par ole should 
be granted until convict has ser ved at least on e half of 
maximum term --- - -------------- --------- -------- 583 
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CRIMINAL LAW-Continued Page 
Sear ch warrant-gun used in shooting horse maliciously 

cannot be seized by entering home after an est of de-
fendant ------------------------ ------------------ 687 

Second offense-one convicted for felony and sentenced to 
from one to seven years who, before being taken to 
prison was placed on probation and while on probation 
committed crimes of larceny a nd forger y must serve 
term from fi r st date of his detention at pr ison; larceny 
and for ger y are second offenses and when prosecuted 
for t hose offenses defenda nt is second offender___ ____ 690 

Gambling- antilottery law is violat ed by scheme which 
gives t o each pur chaser of merchandise t icket with 
number, one of which numbers is en t it led to ar t icle of 
value, lucky number to be determined on later date by 
drawing --------- - ------------- ----- ------- - ------ 594 

Embezzlement-minimum and maximum term is one year on 
each charge, to be served consecut ively, wher e per son 
convicted of sever al offenses on same complain t is sen
tenced for one year on each char ge, each term to com
mence at expiration of one preceding_________ _____ __ 603 

False pretenses-sentence of imprisonment in state prison 
for defini te period (one year ) for offense punishable 
"by imprisonment i n state prison not more t ha n one 
year" is not void; convict shall be deemed sentenced, 
never theless, as defined by terms of 369.05 ; minimum of 
S'Uch sentence is one clay a nd maximum is one year ______ 610 

Second offense- one sentenced to serve from one to five 
years on cha rge of sodomy in house of correction and 
from one to two years on cha rge of t ak ing indecent 
liberties wi th minor, two sentences t o run consecutively, 
is eligible to par ole af ter he has served minimum of 
last sentence-- ---------------------- -- ------- ----- 691 

Writ of error in crimina l case can be t aken only from final 
judgment -------------------- --- -------- ----- ----- 710 

Adultery-sentence from six months to two years in state 
prison is incorrert; minimum pena lty should be one 
year ------- ----------------------- __ ---------- ___ 724 

Resis ting officer-sentence to state prison under 3'.IG.39 is 
erroneous ; under said section imprisonment in county 
jail only is a uthorized -------- -- --- - --------------- 724 

Requisit ion-criminal complaint sworn to on informa tion 
and belief cannot be used to secur e rendition of 
criminal from state of Illinois ; it is not necessar y 
t hat such complaint be sworn to by resident of Wiscon-
sin --- ------- - ---- -------- ------------------- ----- 757 

F emale ci tizen between 18 a nd 30 may be sentenced for 
defini te t erm to industr ia l home for women for offen!:'e 
term of which sentence is less than one year ; or cour t 
may comm.it her to instit ut ion for general or indeten n i-
nate term not t o exceed five year s_________ __________ 769 

Indeterminate sen tence-convict may make application for 
parole after he ha s ser ved s ix months when sen tenced 
to sta te prison for term from six mont hs to two years 
when minimum sentence should have been one year; 
board should not gran t par ole until he has ser ved one 
year - --------- - - - - --------------------------- ---- 787 Drunken au to driver-justice of peace may enter order pro-
hibiting driving for per iod not to exceed year in ad
dition to fine or impr isonment or both____ ____________ 799 
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CRIMINAL LAW-Continued Page 
Deposition-witness fees and mileage must be paid to de

fendant in advance; court cannot fix amount in ad-
vance -- ---------- - --------- - -------- - ------------ 79D 

False pretenses-complaint charging obtaining money musl 
s ufficiently ~tate all elements of crime______ ______ ____ 802 

Cheat or gross fraud at common law-to charge, i t is neces-
sary to a llege acts or repl"esentat.ions constituting 
clements of crime . - -- ------ --- ---------- ----- --- -- 802 

See 19]0 ----- -- --- --- - - ---- -- - --- ------ ----- - 247 Ext.raclition-abandonment is grounds for____ __ ___ _______ 816 
Extradition-transportation c: mortgaged property with in-

tent to deft aud is gl·ounds for ---- -- ------ --------- SJ li 

Culverts . Sec Bridges and Highways. 

DAIRY AND FOOD 
County maintaining its own fal'm and making its own butler 

and cheese is not. required lo have bultel'milk Pas-
teurized in ot·der to sell - ---- - - -- ------------------ - 5U 

Use of bottles in which words "This boLtlc prnpcrty of A. 
M. D. A." are blown is not m isbranding of milk _____ __ 70 

Substitute Amendment 1, S., t o Eill 131, S., relating to pur
chase of' milk, i s unconstitutional___ ____ ____ ____ ___ _ 27G 

S ubstitute Amendment 2. S., to Bill 131, S., is constitutional 27G 
Cheese-American and brick may be manufactured from 

milk from which mi lk fat has been s lightly removed 
without making ten inches in diameter and nine inches 
in height so long as it contains not less than 50'/, fat_ 438 

Sausage;-<!olor ing of casing does not violate 352.05 (1) if 
it docs not "impart to the conte11ts any substance' other 
than salt" ----------- ----- -- ---- -- ----------- ---- !"' 

Dairy and food commission. Sec Public Officers . 
Damages. See Bridges and Highways. 
Dance hall ordinances. See Counties. 
De facto officel's. Sec Public Officers. 
Death certificates . 8ee Public Health. 
Deer. Sec Fish and Game. 
Delinquent taxes. Sec Taxation. 
Dentistry. See Public Health. 
Depositions. 8ce Courts. 
Depositions. Sec Criminal Law. 
Depositories , s late. See Banks and Banking. 
Depositories, to\\'n. See Banks and Banking. 
Depositories, village. Sec Banks and Banking. 
Deputy county clC'rk. 8ee Public Officers-county clC'rk. deputy. 
Deputy county treasurer . SC'e Public Officers-counlr treasurer, 

depu ty. 
Deputy registe1· of deeds. $QC Public OfficC'rs-register of deC'cls. 

deputy. 
Deputy sheriff. Sec Public Officers-sheriff, d<'puty. 

DETECTIVES 
Private detective within meaning of' l75 .07 m .. 1~L be licensed; 

just what persons come within prohibitions of law musl 
be determined by particular facts in each case____ ____ 788 

Discrimination. See Trade Regulation. 
District attorney. See Public Officers . 
Divorce. See Marriage. 
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Dog licenses. See Agriculture. Page 
Dog licenses. See Taxation. 
Drainage assessments. See Agriculture. 
Drainage cer t ificates. See Agricult ure. 
Dr a inage cert ificates. See Taxation . 
Drainage district assessments . See Agriculture. 
Drainage: district assessments. See Taxation. 
Drainage dist rict bonds. See Bonds . 
Drainage districts. See Taxation. 
Drunken auto drivers. See Criminal La w. 

E D UCATION 
Vocational education- board of industria l Pducation of city 

maint ai ning vocatio11al schools has exclusive control of 
s ite acquired by city fo t· vocational school building; 
may, without permission of city council. clear si te for 
erection of building, a nd city t reasurer may not. refuse 
to pay m oney out of a vailable fund____ ______ _______ _ 8!J 

Soldie1·;:' r ehabili tat.ion-board cannot after July 1, ln27 use 
or pay out a ny funds provided under ch. 667, L. i!ll!J 
for any uses or purposes named__ _______ ________ ____ 13:J 

Vocational education-pr ovis ions of 62.1 5 (12) , r equir ing 
city contracts to be a pproved as to form by city at
torney and counter sig ned by compt rolle r , apply to con
t r acts awa rded by boar d of industrial education for con
str uction of vocationa l school building involv ing ex
pendit ure of more th an $500 acting as board of public 
works under 41.15 (10) (b) - ---- - - --- - -- ------ - --- - 206 

School funds collected by state and distributed t o countiC's 
for f urther di stribu t ion a re trus t funds ; cannot be 
cliYer ted from t hat t rust by banks in which t hey were 
deposited in process of dis tribution __ __ ___ ___ ________ 2Gli 

U se of un iver sity bu ilding by student Christian Science So
ciety for religious services is contrary to constitution 
and to statute - -- --- - - -- - - ---- ----- - - -- ----- ---- -- ;~08 

Vocationa l education-local board must suppor t school for 
industrial education and require levy and c<>llect ion. of 
t axes __ __ ___ _ ------ - - - --- - - ____ _ ____ ___ __ ____ __ __ _ 3!1,J 

Vocational educat.ion-Jocal board can borrow money to 
meet its obligat ions - - - - - - - - ------- -- - ----- - - ----- - 3!J4 

Tui t ion-resident of state a t t ime of his first admission as 
student in StouL institute cannot be r equired to pay___ 48-l 

8 upet·vis ing teacher is assist anL to county superintendent; 
is em ploye of that office______ ___ __ ___ ___ ___ _____ ___ 4!li 

'r eacher s ' r etiremen t act--teacher who r etir ed before J uly 
1, 1021 must have made application within six months 
of la st employment to obta in r efund____________ __ __ 507 

Tuit ion of high school graduate r esiding in t own not in 
high school district who atten ds teachers' t r a ining 
course in high school in duly established free high 
school district can be collected by high school boar d 
from town wherein studen t resides____ _____ ___ _____ __ 513 

Vocational education-boy between 17 and 18 years who 
r efuses to attend school a nd whose pa.rents cannot 
compel him to a ttend may be proceeded against as de
linquent child ----------- - ------ --- - -- ------ - --- - 573 

Vocational education- building purchased by city cou ncil 
to be used as vocational school cannot, over objections 
of board of industrial education, be conver ted by 
council t o use of fire departm ent________ ___ ________ 577 
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EDUCATION-Continued Page 
Soldiers' r ehabilitation-state funds paid by state board 

of .education and by service recognition board as 
educational and cash bonuses by mistake, can be re
covered in action against persons to whom so paid 
after demand if such persons ar e financially responsible 619 

Vocational education-member of local board cannot be 
employed as teacher in such schools --- --- ------- --- 656 

Vocational education-local board may use funds under its 
control to publish information as to courses offered by 
and terms of admission to v't>cation al schools; informa
t ion published in newspapers that such instruction is 
free is proper - - ------------ - - ------- - ---- - ------ 777 

University, normal school and common school funds
proper procedure for collection and payment, r ight to 
borrow for each fund from general fund and right of 
state treasurer to transmit common school funds in 
instalments discussed --- - ----- - - - -------- ----- - - -- 782 

Election inspector. See Public Officers. 
Election notices. See Elections. 
E lection notices. See Public Printing. 

ELECTIONS ' 1 i ·- ~·;: 
County superintendent-need not fi le new cer tificate when 

candidate for re-election if old certificate is on file in 
office of county clerk______________ ___________ _____ 126 

Election under 40.17 is limited to election of school dis-
trict officers; polls must open at three o'clock and 
close at eight--- ------------- - --------- ---------- 241 

At election held under 40.085 polls must open at twelve 
o'clock and close at eight ----------------- ------ -- 241 

Election officials of election held under 40.085 must con-
sist of school boar d_____________________________ __ 241 

School district may not pay village for expenses incurred 
in conducting election under 40.085------ -- - -------- 241 

Supervisor was duly elected at spring election for balance 
of term by six ballots cast for him by writing his 
name on ballot in case where council elected successor 
to official who resigned and no notice was given of 
election to fill vacancy nor space left on ballot for 
voting for such officiaL ______________________ __ ___ 257 

Indians born within t erritorial limits of U . S. and other-
wise qualified are electors of state___________ _______ 272 

Ballot printed on white paper and having official ballot 
designation at top but no printing on back, found in 
baillot box without initials of ballot clerk, does not 
violate cr iminal statute unless it can be shown that 
there was intent to defraud_________ _______________ 275 

Defaulter in office of county t r easurer is ineligible to be 
elected to and hold office of supervisor; person holding 
next highest number of votes at election for such 
office and also receiving appointment to office is en
titled to office - --- - -------------- ------ ------ ----- 380 

Law providing for permanent registration of electors in 
all cit ies, villages and towns of 5000 or more, as 
proposed in Bill No. 151, S., would not contravene 
home rule amendment to state constitution________ __ 381 

Weekly paper is entitled to only sixty cents per square for 
publication of official ballot and notice of general 
election ---- --- - - -------- - -- --- - - - --- - --- ------ -- 436 
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ELECTIONS-Continued Page 
Cit izenship-alien has no righ t to h old public office ; may 

be r emoved by action of quo warmnto__ _____________ 528 
Citizenship-female citizen of state who mar r ied alien be-

fore Sept . 22, 1922 is alien unless she has subsequently 
become n aturalized ----------- - ----- - --------- ---- 528 

Ballots containing initials of one of two candidates for 
school office at annual meeting are valid wher e init ials 
are distinctive and where real in tention of voter !l'lay 
be ascer tained ------------ ----- --------------- --- 551 

Ch. 425, L. 1927, held to be r evi sion and codification of 
school laws so far as affected by said chapter_ __ _____ 735 

Ch. 425, L. 1927, held to require in city specified election 
of full board membership at April election, 1927, to 
take office July 1; suggested that member s be 
nominated and elected for specific terms of one, t wo 
and three years-- -------- - - ------ - - --- ------ - ---- 735 

When right of per son to vote is challenged and he answer s 
questions, t akes oath of challenged voter and insists 
upon vot ing, ballot should be ma rked a s provided in 
stat utes a nd received except in cases mentioned in 6.54 745 

Municipality is not liable for eXl)enses of li t iga tion aris ing 
from failure of election officials to comply w ith statut e 745 

E lection notices-specia l r ate for publishi ng by state a s 
provided by 35.69 was not changed by ch . 269, L. 1927 765 

Poll list s ca n be used in connection with check lis ts where 
cities desire ------- - --- - ----- --- --- ---- --------- 790 

Poll lists--county clerks should provide cities as pr ovided 
in 6.28 - - - ------ --- - -- ------ - - --- - --- - - - - ---- - - - - 790 

Spindle numbers can be u sed t hrough out state____ ___ ___ 790 
Provision in 6.14 (1) applies only t o cities, towns and 

v illages of five t housand or more_______ __ ____ ____ __ 790 
Clerk of each town, city or village in which r egishat ion 

is made applicable under 6.14 is in full charge of 
registration ----- __ ---- --- - - -- - - ----·-- ---------- --- 790 

E lector s may r egister in t heir homes __________ ___ _ ,____ _ 790 
Clerk , hi.s de~uty a ,:id e~ployes may adminis ter a ffidavits 

reqmred m reg istration ---------- - -- -- -------- ---- 790 
Ballot-official ballot in exact form pr ovided at page 89, 

Wis. S tats., must be u sed in pr esidential preference 
primary even t hough no nominat ion paper s have been 
filed for president and v ice pr esident____ _____ ______ 827 

Embezzlement . See Cr iminal Law. 
Eschea ted estates. See Mortgages, Deeds, etc.-estates. 
E states. See Courts. 
Estates. See Mortgages, Deeds, etc. 
Est ates of convicts . See P risons. 
E xtr adit ion. See Criminal Law. 
F alse pretenses. See Criminal Law. 
F eeble-minded. See Words and P hrases. 
F elony . See Criminal Law. 
F elony. See Words and P hrases. 

FISH AND GAME 
Muskrats-f eeding hu ts a r e houses within contemplation 

of 29.24; i t is unlawful to destroy or disturb t hem __ __ 35 
Justice of peace has no jurisdiction to hear cases involving 

violation of sta tu te by sale of s ix wild ducks___ ______ 45 
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FISH AND GAME-Continued Page 
Con fiscation-automobile used for transporting fish illegally 

caug ht may be forfeited in civil action in any county 
wher e automobile was so used; such action is not de
penden t upon conviction of illegally catching, taking 
or transporting fish; is governed by laws and rules of 
civil actions; when automobile is held under conditional 
purch ase money cont1·act purchaser and seller should 
be joined in such action --------------------------- 107 

Mink- skins shipped in package which fails to bear state
ment of number and kinds of hides in package and num
ber of shipper's tr appil1g license arc not shipped in vio
lation of law so long as they come within provisions 
of 29Al ------------------------------------------ 198 

Game wa rden-former war den is not entitled to part of 
fines a llowed lo informants if he travels w ith regu-
lar game warden under arrangement that former make 
formal complaint and testify in action for violations 
detected by latter --------------------------------- 207 

Oller-possession of skin not having attached to it dis
tinctive as prescr ibed by 29.5!) (5) is illegal__ __ ______ 244 

Oltcr- illegal killing is no defense to possession in viola-
tion of 29.59 (5) ----------------- --- ----- -------- 244 

Beaver-person shipping skins illegally taken, shipped from 
various counties in state to one county, may be prose
cu ted for illegally i r ansportil1g such skins in t hat 
county------ -- -- -- ----------- - -------------------- 258 

Otter--only counties named in 29.18 (3) are open; licenses 
must be obtained in a ll cases -------- - - --- --------- 294 

Otter-conser vation commission has no discretion in matter 
of 1·equiring licenses_ __________________ _____________ 29-1 

P er ch caught in Green Bay while net for catching of other 
varieties of fish is lawfully used may be retained if of 
proper size ---------------------------------------- 348 

Substitute Amendments No. 1, A., and No. 2, A., Bill 333, 
A., to diver t swamp land funds for pur chase of wild 
li fe r efuge and forest preserves in counties is unconsti-
tut ional _____ - ------ _____ ______ ---------- --- ---- __ 401 

426 
F ox-resident of state wil hout. hunling or trapping license 

may dig out and capture -------------------------- 407 
Convict ion entered on plea of nolo conlendere for violation 

of game la w revokes fishing license of defendant____ __ 471 
Deer- whi te man living on Indian r eser vation in state hav-

ing in his eustody fawn in violation of state statutes 
can be prosecuted in state court; superintenden t of 
Indian reservation has no authority to grant h im per
mission to vio late state laws______ __ ________________ 472 

U . S . soldier cannot fish or hunt on gover nment land in 
state wit hout license ------------ ------------------ 474 

Contr a --- - - - - --------------------------- ---- 671 
Da m, alt houg h nol used for m ill purposes and in disr epair, 

may still be dam ·within provisio11s or 29.26 so as to 
prevent fishing within certain distance of dam if it is 
sufficient to obstruct passage of fish________ _________ _ 477 

Shut-off net-use is p rohibited under 29.30 (2) (b) in pas
sageway on Mississippi to bayou or slough___________ 532 

Raccoon-ch. 20,1, L . 1927, held to make open season same 
as for skunk, except during odd numbered years closed 
season is from Oct. 15 to end of calendar year________ 6~1 
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F ISH AND GAME-Continued Page 
Legislature relinquished all jurisdiction in Camp McCoy, 

near Spar ta, except for purpose of serving process; 
criminal laws have no for ce in such tract____________ 671 

Contra ____ ------------ __ ------------------- '174 
Snag pole-is pole attached to which is more than one fish 
' hook a nd designed for snagging fish ____ ___ _________ 680 

Gun is not loaded within contemplation of 29.22 unless shell 
is in barrel of gun -------------- ------------------ 688 

Muskrat-owner of muskrat farm, licensed, has exclusive 
right to hunt and t ake; has not proprietary title to 
all muskrat that come upon such tract; state earl make 
such r estrictions and r egulations for their killing or 
pr eservation as it may see fit_______________ __ ______ 690 

Muskrat-ch. 476, L. 1927, restricting k ill ing on muskr at 
farms cxcepL during open seasons, is constitutional___ 690 

Hunting license-person convicted of violation of fish and 
game laws cannot be g r anted, \vithin one year____ __ __ 692 

Justice court has no jur isd iction to t r y criminal case in 
which maximum fine is $120; has jurisdiction to bind 
over defendant to higher court ______________________ 693 

Construction of pier in open water does not change charac-
te r of such water; it is violation of 29.25 to shoot at 
game birds from such pier ------------------------- 698 

Open water--natural growth of vegetation in contempla
t ion of 29.25 includes only vegetation that grows in 
water and not such as cannot g row in water such as 
t r ees and stumps --------------------------------- 704 

Muskrat--public has no right to t r ap on farm ei ther in 
summer or in winter when premises are covered wit h 
ice or snow ---------------- ----------------------- 728 

Muskrat-public has right to t r ap in n avigable water s when 
such hunting is confined strictly to waters in navigable 
stage and beiween boundaries of ordinary high-water 
1narks ---------------------- - ------------------- -- 728 

Muskrat farm-owner has 1·ight to trap around houses____ 728 
Otter-29.18 (3) (a) provides for open season in Florence, 

For est, &c., counties from March 1 to March 3L _____ 747 
Otter-provis ions of 29.18 (3 ) (a) are controlling although 

29.59 (5) , providing for issuing of licenses, enumerates 
counties not mentioned in first section ------------ - - 747 

County clerk on salary basis must t urn over to county t r eas-
urer all fees received, including fee of ten cents for 
each hunting license ---- - ------------ ------- ------ 758 

See ---------------------------------------- --- 81n 
Muskrat-owner or lessee of lands suitable for farm is en-

titled to license from conse1·vatio11 commission when he 
has complied with conditions set forth in stalutes____ 796 

Muskrat farm-commission may not impose conditions not 
set forth in statutes -------------------- ---------- 79G 

Beaver farm-same conditions are set forth in 29.576, per
tain ing to beaver, as are in 29.575, pertaini11g to musk-
rat----------------------- - - ---------- - - ---------- 79G 

County clerk on salary basis may retain fee for issuing 
hunting license _______ __ _____________ __ _____ :______ 815 

Contra ---- --- - --------------------- ---------- 758 
Foxes. See Fish and Game. 
F raternal benefit societies. See Insurance. 
Fraternal insurance. See Insurance. 

66 
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Fraudulent advertising. See Criminal Law. Page 
Gambling. See Criminal Law. 
Game warden. See Public Officers. 
Garnishment. See Courts. 
Gas companies. See Corporations. 
"Goods, wai·es and merchandise." See Words and Phrases. 
Governor. See Public Officers. 
Grain and warehouse commission. See Public Officers. 
Habeas corpus ad testificandum. See Courts. 
Highway commission. See Public Officers. 
Highway commissioner, county. See Public Officers. 
Highway committee, county. See Public Officers. 
Highway engineer, state. See Public Officers. 
H ighway improvement bonds. See Bonds. 
Highway improvement bonds. See Bridges and Highways. 
Highway officer. See Public Officers. 
Highway patrolman. See Public Officer s- patrolman, highway. 
Home rule. See Constitutional Law. 
Home rule. See Municipal Corporations. 

HOTELS AND RESTAURANTS 
State board of health can prosecute tenant for operating 

restaurant in violation of order r equiring certain re
pairs to make place sanitary regardless of provisions 
in lease as to 1·esponsibility for repairs______________ 740 

Humane agent. See Civil Service. 
Income taxes. See Taxation. 
Indeterminate sentences. See Criminal Law. 

INDIANS 
Indians born ,vithin territorial limits of U. S. and other-

wise qualified ar e electors of state ------------------ 272 
White man living on Indian reservation in state having in 

his custody young deer in violation of state statutes 
can be prosecuted in state court; superintendent of In
dian reservation has no authority to grant him permis-
sion to violate state laws____ ________________________ 472 

INDIGENT, INSANE, ETC. 
Neither Sawyer no Price county is liable for medical and 

burial expenses of person h aving no legal settlement 
in state, who was taken sick in town in Sawyer county, 
was removed to city in Price county, where aid was 
given,' all without order of any proper public authori
ties; other situations discussed and liability stated un-
der 49.03 (1) and 49.04 (1)----------------------- - 13 

County board of Dane county cannot change statutory 
method of caring for county's poor outside poorhouse 62 

Board of control may not authorize transfers of chronic 
patients from Milwaukee hospital for insane to Mil-
waukee county asylum for insane___ _______________ 76 

Neither trustees of county poor fa1·m nor chairmen of vari-
ous towns in county may send poor person to poor 
farm without commitment by court__________________ 105 

One ,vith legal settlement in one county r eceiving support 
as poor person who moves into another county is en
titled to aid in new county; county from which she re
moved must reimburse other county for necessary re-
lief ----- _ --------- ---__ ------ __ ------------- ----- 138 
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INDIGENT, I NSANE, ETC.-Continued Page 
Wisconsin general hospital-one sent by order of court for 

treatment while his family is receiving support under 
mothers' pen sion act cannot have his traveling ex
penses paid by county----------------------------- 234 

Property of one committed to hospital for insane before ac
quiring such pr operty, may be r eached to r eimburse 
municipality of residence when committed___________ 271 

County board may make regulation relating to suppor t and 
maintenance of poor in county not inconsistent with 
law ---------------------------------------------- 277 

County is liable for hospital and doctor's bills incurred in 
operation on pauper a uthorized by duly appointed of-
ficial ---------------------------- ----------------- 286 

County judge may commit to poorhouse one who has legal 
settlement in county but who has removed to another 
county a nd r eceives a id ther ein for which county of 
legal settlement is liable -- ------------------------- 292 

Pauper having legal residence in town in county which has 
not adopted county system of caring for poor, who be
comes ill in another town in same county should be 
furnished relief by municipality in which he is tempo-
1·arily located; expense must be reported to and paid by 
county and collected by county from town of legal 
residence - ----------------------------------------- 340 

Legal settlement to entitle person to suppor t and main
tenance and duty of town or county to furnish such 
support under specified conditions discussed and de-
tern1ined ------------- ---------------------------- 466 

State is not liable for negligent or tortiou s acts of its agents 
or officers while engaged in d ischarge of governmental 
function---- -------------------------------------- 632 

Child born in northern Wisconsin colony at Chippewa Falls 
of inmate who has not been such for more t han nine 
months may be committed to state public school at 
Sparta ---------------------------------- --- ------ 576 

Board of control should not transfer person confined in 
central state hospital for insane at Waupun to Wis
consin state hospital for insane at Mendota, where he 
was committed while imprisoned on criminal charge, 
without order of court and without notice to district 
attorney of application ------------------------ ---- 607 

Right of volunteer patient committed to hospital for insane 
to make check on his deposit in bank for benefit of 
wife is question of fact ------------ ---------------- 609 

Residence-legal r esidence of married woman follows that 
of lier husband ---- ------------------------------- 732 

Board of control may transfer patient from one hospital to 
another at its discretion; it is not necessary to r emove 
wife to county in which her husband has legal settle-
ment in order to charge him with her support________ 732 

Old age pension- law is administered under jurisdiction of 
county court oC county in which applicant resides at 
t ime application is made; amount chargeable back to 
town or city cont inues to be so charged although appli
cant moves to another town in county unless changed 
by order of court ------------------------------ 762 

Inquests. See Criminal Law. 
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INSURANCE Page 
Plan of operation by Commonwea!Lh Guaranty Company 

of Madison, which is organized as investment company 
under provisions of 216.04, proposing to issue instal
ment first mortgage trust certificates to holders of 
policies in Old Line Life Insurance Company, which 
is licensed in Wisconsin, is not violation of insurance 
law of state--------------------------'----------- 26 

Exception or limitation in 201.39 (15) relates only to fire 
insurance contracts; if reciprocal insurnncc company 
issues or exchanges policies or contracts of indemnity 
for loss or dam.age on account of accident or injury to 
persons or property, such contracts must contain pr o-
visions specified in 204.30 ------------------------- 27 

Town mutual fire insurance--eompany need not 1:,ay loss to 
policy holder where at time of loss he was in default; 
payment of delinquent assessment after Joss does not 
a lter s ituation - ---------------- ------------------ 100 

Policy holder is sufficiently notified of assessment if 
secretary of insurance company mail notice in proper 
fonn, duly stamped and proper ly addressed ____ ______ 100 

Verbal cancellation of policy where stipufation says can-
cellation must be in writing is void_________________ 115 

l\Iember of mutual company is entitled to his share of 
earnings as declared in dividends prior to time of 
cancellation ----------------------- ----------------- 115 

Town mutual fire insurance--company can, when spe
cifically authorized by its articles, insure properties 
described in 202.06 (1) (c) when located in villages or 
cities only; can insure property described in subsecs. 
(2), (3), (4), (5), (6) under conditions na med when 
located outside city or village__ ___________ ___ ______ 130 

Insu1·ance com.missioner has no d iscretionary power to r e
f use to renew license of foreign insurance company 
when statute is complied with______________________ 167 

Town mutual fire insurance--alegislature advised to amend 
proposed bill authorizing insurance on certain build
ings in cities in addition to those a lready authorized 
to be so insured -------------------- ------------- 184 

Provision in policy for indemnity against injuries in a uto
mobile accidents excepting certain pet·sons from pro-
visions violates 85.25 and 204.30 (3) ___ _____ _______ 225 

Mutual insurance association operated under p lan disclosed 
in application for and certificate of membership, is not 
exempt from general provision s of insurance laws____ 259 

State insurance-provisions of ch. 210, Stats., providing 
for insurance of state buildings and also buildings of 
counties, cities and villages are held constitutional. 
Previous opinions of attorney general adhered to_____ 2611 

Rules and regulations providing for workmen's compensa
t ion insurance prescribed by statute and rules and 
regulations adopted by compensation insurance board 
are binding upon all members; any violation of law 
or rules should be pr osecuted- - -------------------- 306 

Making of additional insurance in violation of clause in 
policy which prohibits making of such additional in
surance without consent of insurance company bars 
r ecovery under policy first issued __________________ 314 

Meaning of term "reasonable diligence" in insurance policy 
must depend upon facts in each particular case___ 314 
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INSURANCE- Continued Page 
Constitutionality of statute imposing liability on mort

g agee to pay a ssessments of town mutua l fi re insur
a nce company depends upon provisions of mortgage 
cla use -- --- --- - - - - - ---- --------------------- ----- 334 

No officer may insure driver of automobile for s tate 
agains t lia bility for injuries to proper ty or per sons 
in ca se of accident_ ______ _____ __ __ ____ ____ ________ 346 

Insurance commissioner may ref use admission of non
res ident company wher e its capital stock has been paid 
for by anot her company ,vithout adding capital to 
bus iness if, under circumstances, he cannot say t hat 
in terests of people are not jeopardized by deali ng with 
such company --- - - --------- - - -- - - - ----------- -- 459 

Capital s tock and sm·plus required for doing automobile in-
surance bus iness --- - - ------------- ---- ----------- 462 

Right of commissioner t o refuse license to Illinois mutual 
company which issues nonassessable policies t o citizens 
of Ill inois and assessa ble policies t o citizens of W is
consin discussed - - - ---- - - -- - - - - ------- --- - ---- --- 476 

Commissioner can r efuse license to do healt h and accident 
bus iness to for eign corpor ation with capital s tock of 
$100,000, doing life, health and accident business in 
own state, if he cannot det ermine t hat because of 
that practice people of t his state will n ot be jeop
a r dized by dealing with such cor poration______ ___ __ 529 

F ire or casualty company--questions on funds which must 
be carried in order to issue policy for mor e t ha n one 
year , basis for ca lculating per centage of pr emium to 
be char ged or r etained and for calculating withdrawal 
charge a nswered --------- ------- ----- ------ - - -- -- 596 

F raternal insurance-word "medical" modifies both " in-
spection" and "examination" in 208.03 (18) (b) _____ __ 617 

Cont r a --------- - ----- ------------- ---- ------- 739 
Inter insurance- there is no s tatutory authorit y for admis

s ion of or ganizat ion of other states to tr a nsact busi-
ness in t his state - -------------- - ------------- --- 635 

Contra - --- ----- - - - ----- ----------------------- 765 
Fraterna l benefi t society-Cat holic Knight s of Wiscons in 

must make annual s tatement and r epor t of valuation 
of cer tificates in for ce a t end of each year a nd com
ply with other r equirements of 208.04 (22), regardless 
of under what Jaws society was for med_______ __ __ __ 65'1 

Newspaper which publishes adver tisemen t of unlicensed 
compa ny soliciting business in t h is state and receives 
compensation t her efor is liable for assis ti ng in unlaw-
ful bus iness ----- - - ---- - ---- ----- - - - -- - ---------- 705 

Mut ual company-nonassessable insurance policy issued 
by domest ic company while i ts surplus is ma in t ained 
a s r equ ir ed by 201.07 (2) ( cl) is exempt from assess-
ments ------- - - ---- ------------- - - ----- - --------- 71 6 F 1·aternal insurance-words "medica l examination or in-
spection, in a ccordance with the laws of t he society," 
for insura nce of children, held to permit inspection in 
accordance with l aws of society not required t o be 
made by doctor ----- ------------ - - --- ------- - - --- 73!J 

Contra --- - - - --- - --- ---------- ------- ----- --- 617 
Inter insur ance-upon compliance with sta tutory r equi re-

ments excha nges having their pr incipal offices outside 
th is s tate arn ent itled t o do bus iness in s tate____ ___ _ 765 

Contra ------------------- - - ---- ------------- 635 
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INSURANCE-Continued Page 
Assured savings and estate pla n held illegal because plan 

involves collection of premiums and placing of risks 
by bank ------- ---------------------------------- ~25 

Insurance commissioner . See Public Officers. 
Interim committee. See Legislature. 
Interinsura nce. See Insu1·ance. 

INTOXICATING LIQUORS 
Vanilla extract which caused intoxication but not sickness 

is fit for beverage purposes; one who has it in his 
possession may be prosecuted for unlawful possession 
of distilled liquor under 165.0L-------- ------------ 37 

Sear ch-deputy sheriff may search automobile without 
search war rant when he has r eason able grounds to be-
lieve t hat automobile is used in t r ansportation of in
toxicating liquor - --- ---------------- ------------- 41 

Sear ch-police officer may search automobile without 
sear ch warran t when he has reasona ble gr ounds t o 
believe t hat automobile is used in transportation of in
toxicating liquor ------ ---------------- - ---- -----·- 43 

Search warrant-officer l awfully searching for illicit 
liquor may seize gambling devices t hat he finds in 
such place although he has not warrant to search for 
gatrtbling devices ---- ----------------------------- 71 

Second offense-one sentenced on plea of nolo contendere 
for violation of 165.01 and arrested again charged 
with subsequent v iolation of statutes, should, if con
victed thereon, be sentenced as for second offense____ 134 

It is not unlawful to have in one's possession malt or 
v inous liquor s, except on premises for which license 
has been issued a nd is in force to sell nonintoxicat-
ing liquor s --- --------- --- -------- --------------- 170 

Search-no warrant is necessary to search premises 
licensed for sale of nonintoxicating liquors during 
term of such license-- ------------------- - -------- 346 

Sear ch-secret sale of premises by licensee does not pre-
vent search without warrant______________________ _ 346 

Liquor found can be used as evidence, in prosecut io11 of 
p urchaser of premises licensed for sale of nonin
toxicating liquors for maintaining nuisance and hav-
ing liquor in h is possession in his place of business___ 346 

Witness may be compelled to t estify a lt hough testimony 
tends to incriminate him ----- -------------------- 352 

Prohibition commissioner and deputies receive fees for 
making ai-rests and serving processes ; such fees must 
be paid into s tate t reasury __________ _______________ 404 

Search warrant--premises duly licensed to sell nonin
toxicating liquors cannot be searched without warrant 
during life of license if licensee has conveyed title to 
another person, who is not licensed------ - - -------- 478 

One who has been convicted of violation of national pro
hibition act is not eligible to apply for license until 
year from date of conviction ________________________ 509 

One who sells nonintoxicating liquors without l icense 
should be prosecuted, especially when he fails to take 
out license so that officers cannot search premises 
,vithout search warrant -------------------------- 512 
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INTOXICATING LIQUORS-Continued Page 
Veterinarian having in his possession alcohol under 

federal permit which is manufactured under federal 
permit is not guilty of having in his possession 
privately manufactured distilled liquors and has not 
violated state statutes - -------------------- ------- 561 

Automobile used to transport moonshine is contraband; 
when owner cannot be found may be sold___________ 582 

One granted license to sell nonintoxicating liquors at 
location described in his application and for which he 
paid license fee by check, who continued business at 
such place, is subject to search without war rant al
t hough he has not received paper evidencing grant of 
license ---------- _____ --------- -------____ -------- - 589 

Automobile upon which there is conditional sales contract, 
confiscated for illegal transportation of liquor, may 
be disposed of; owner of conditional sales contract 
may be reimbursed ------------------------ ------- 694 

County institution must secure permit, for which fee is $10, 
in order to purchase and use alcohol in said institution_ 712 

Judgment discharging defendant on writ of h abeas corpus 
on ground that trial court had no jurisdiction may be 
reviewed in supreme court by certiorari and also on 
wTit of error --------- --- ------------------------ 714 

Investigating committee. See Legislature. 
Investment associations. See Corporations. 
Jails. See Charitable and Penal Institutions. 
Jails. See Prisons. 
Judge, county. See Public Officers. 
Justice courts. See Courts. 
Justice of peace. See Courts. 
Justice of peace. See Public Officers. 
Justice of peace, village. See Public Officers. 
Larceny. See Criminal Law. 
Law of road. See Automobiles. 
Law of road. See Bridges and Highways. 
Legal settlement. See 'fube!culosis Sanatoriums. 

LEGISLATURE 
Office space for individual members may be provided_____ 89 
Legislative investigating committee, properly functioning 

within its defined duties, does not create debt on be-
half of state in advance of appropriation within mean-
ing of 20.75, Stats., and art. VIII, sec. 8, Const. ---- -- 119 

Legislature which created investigating committee can 
place such restrictions upon expenditures of committee 
as it may deem wise_____ _________________________ __ 119 

Members of board of control and employes in its institu-
tions do not violate anti-lobbying statute in appearing 
before legislative committees so long as they have no 
pecuniary interest in pending bills__________________ 141 

Claim-appropriation may be made if it arises out of moral 
obligation -------- -------- ----------- - ------------ 159 

Assembly districts-doubt is expressed as to constitution-
ality of Bill 10, A,---------------------- ----- ------ - 179 

Adjournment-taken subsequent to motion in either h ouse 
for more than three days without consent of other is 
not legal ------ --- ------------------------- ------- 249 
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LEGISLATURE-Continued Page 
Adjournment-legislation before either house is properly 

up for cons ideration and is not affected by motion 
whether properly made or in violation of constitution 249 

Ini t iative and referendum resolution const itutes "one amend
ment" within meaning of a r t. XII, sec. 1 , Wis. const. 392 

Witness fees-attendance of witness before assembly is to 
be computed under 13.30 and 325.05 (1) (d) ____ _____ 466 

Investigating committee-not bound by strict rules of court 
evidence; its method of procedure is to be determined 
by it under usua l rules of parliamentary practice un-
less special rules are made by iL------------------- 486 

Resolution instruct ing superintendent of publ ic proper ty 
to send to r espect ive home addresses of members their 
records in ches ts furnished by · state with freight and 
expr ess prepaid is 1mco11stitutional ------- ---------- 519 

Visiting committee-expenses incurred under 13.05 (2 ) 
after law under which appoint ment was made was r e
pealed are legal --- ---------------------- --------- 520 

Member of assembly is not privileged from arrest in crimi-
nal cases, only in civil - ------- - --------- - --------- 526 

Interim committee-ch. 496, L . 1927, regulating a utomobile 
mi leage a llowance, is not applicable ---------------- 657 

Interim committee-it is duty of secretary of state to deter-
mine and audit t raveling expenses--- ------------ - -- 685 

. LIVE STOCK 
Live stock sani tation-county which maintains its own farm 

and makes its own butter and cheese is not required to 
h ave buttermilk Pasteurized in order to sell____ __ ____ 5!l 

Bovine tuberculosis--construction of chs. 6 and 24, L . 1927, 
emergency appropriation and indemnity fund- - - - ------ 442 

Live stock sa11itary board determ ines whether animals 
which have r eact ed to t uberculin test and have been 
condemned and slaughtered are "registered" or "un-
regis tered" _ _ _ _ __ ____ _ _ _ _ _ __ _ _ _ ____ _ _ _ __ __ __ ______ 482 

Live stock san itary board mus t certify to secretary of s tate 
that an imal is register ed if it is pure bred and is regis-
ter ed in r eputable registry association --------- --- -- 482 

Commissioner of agriculture may call upon sheriff to assist 
in making ar ea r etests - - - --- - --- - - -- ------- - ------ 683 

Live stock sanitary board. See Live Stock. 
Live stock sanitation. See Live Stock. 
"Load." See Words and P hrases. 

LOANS F ROM TRUST FUNDS 
Procedure by school districts for borrowing money from 

t rust funds as p1·escribecl in ch. 25, Stats., is not affected 
by ch. 463, L. 1927 --- - - - - ---- - -- - ---------- ------- 571 

Alteration without consent of commissioner s of public lands 
of boundary of school dis trict having loan was illegal 
if made previous to enactment of ch. 352, L. 1927 __ ____ 580 

Land commissioners may not loan moneys to school district 
for purpose of repair ing and remodeling schoolhouse__ 581 

Moneys may be loaned by commissioners of public lands to 
.municipalities designated in 25.01 (2) and (3) for pur
poses t herein mentionecl and to t hose joint municipal-
ities mentioned in 25.03 _ ------ ------ --------------- 591 

Annuity board may loan its a ssets to Wisconsin University 
Building Corporation ---- ---- ----- - -- ---- ---------- 598 
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LOANS FROM TRUST FUNDS-Continued Page 
Land commissioners may not loan moneys to school district 

for purpose of repairing schoolhouse______ ____ _____ _ 608 
Time for service of notice of special school meeting under 

40.08 (4) (a), Stats. 1925, must be computed by ex
cluding both day of service and day of meeting_ ___ __ 653 

Lotteries. See Criminal La w, gambling. 

MARRIAGE 
Divorced husband may be p rosecuted for nonsupport of his 

minor children, although judgment of divorce does not 
specify de fini te amount he mus t pay toward such sup-
port---------- --- ----- ---------- - - - --------------- 379 

"Merchandise." See Words and Phrases. 
Mi li tary secretary to governor. See Public Officers. 

MILITARY SERVICE 
Soldiers' rehabilitation- board cannot after July 1, 1927 

use or pay out any funds provided under ch. 667, L. 
1919 for any uses or purposes named_ __ ___ ________ __ 133 

Punishment of soldier under army rules for violating such 
rules is not former conviction of crime within meaning 
of 325.19 ----- - -- ----- --- - -- --- ----- - - ------- ----- 162 

Soldiers ' r ehabilitation- Subs titute Amendment No. 1, S., 
Bill No. 432, S. , amending 45.27 (7) by adding "except 
to such eligible persons who have filed their applica
t ions with the adjutant general prior to this date," will 
be constitutional if adop ted ----------- - ----- - ------ 358 

U. S. soldier cannot fish or hunt on government land in state 
without license --- ---------- - --- ----- ------------- 474 

Contra --- - - ----------- - - - -------------------- 671 
Soldiers' rehabilitation-state funds paid by board of edu-

cat ion and by service recognition board as educational 
and cash bonuses by mis take can be recover ed in action 
against per sons to whom so paid after demand if such 
per sons are financially respons ible - --- - - - -- --- ----- 619 

State criminal laws have no force in Camp McCoy, near 
Sparta __ __ - - ---- - - - - --- ----------- -- ---- - - - ------ 6'71 

Contra ___ --- - --------- --- - --- - ------ - ------- - 474 
Mink. See Fish and Game. 

MINORS 
Original commitment to state public school is in force and 

child may be taken a gain to t hat institution in case boy 
was duly committed to such school and was subse
quently transferred by order of court to northern col
ony and training scnool after being found feeble
minded but was discharged from latter institution by 
ordel' adjudging him mentally sound ___ ____ __ __ ______ 23 

Child protection-children who have been r eceiving mothers ' 
pens ion af t er deat h of mother may be put into tem
porary custody of married s ister under 48.07; cour~ 
making 01·der may order tha t county pay four dollars a 
week for each child or may g ran t them mother s ' pens ion 234 

Sa vings account cannot be used by par ent as offset. t o his 
indebtedness to bank unless savings are earnings over 
which parent has control________________ ______ _____ _ 238 

Parent may emancipate child in whole or in part so long as 
t ra nsact ion is not in fraud of credi tors of pare nt_ ___ __ 2:38 
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MINORS- Continued Page 
Boy between 17 and 18 years whose parents are unable to 

compel him to attend vocational school may be pro
ceeded against as delinquent child____________ _______ 673 

Child born in northern Wisconsin colony at Chippewa Falls 
of inmate who has not been such for more than nine 

· months may be committed to state public school at 
Sparta------ ------ ----------- ---- - --------- - - ----- 676 

Register in probate--infant is competent to acknowledge 
execution of deeds- --- - ---------- ------- - ----------- 744 

Minor may be appointed deputy sheriff_______ ____________ 811 

MORTGAGES, DEEDS, ETC. 
When person takes quit claim deed on property on which 

he holds first mortgage, title merges and mortgages 
and judgments become liens------------------- ----- - 22 

Notice mailed to mortgagee at address given on mo1-tgage, 
in case of foreclosure of second mortgage or lien, is 
sufficient notice whe1·e actual residence is not known__ 78 

Estate--title to property which escheated to state on date 
of death of owner, June 15, 1921, was not taxable that 
year nor subsequent years while so owned; was not sub-
ject to any special assessments levied after that date__ 160 

County board cannot lease part of courthouse site to city of 
Durand for rest room without violating provisions of 
deed -------------------- - ----------- ------- - - ---- - 181 Constitutionality of statute imposing liability on mortgagee 
to pay assessments of town mutual fire insui·ance com
pany depends upon provisions of mortgage clause____ 334 

Estate--deposit of unclaimed share under 318.06 (6) is gen-
eral deposit; is entitled to no preference over general 
creditors ---- ------------ ------------- ------------- 786 

MOTHERS' PENSIONS 
One sent by order of court to Wisconsin general hospital 

while his family is receiving aid under mothers' pension 
act cannot have his traveling expenses paid by county__ 234 

Children who have been r eceiving pension after death of 
mother may be put into temporary custody of married 
sister under 48.07; court making order may order that 
county pay four dollar s a week for each child or grant 
them pension - ---- - - ---------- --------------------- 234 

Aid is granted only to r esident of county where application is 
made --- ------ ----- - -- --- ----- -- --- - - - ----- ------- 254 Child must be actual 1·esident and parents must have re-
sided in county where application is made one year____ 264 

Aid ceases when residence in county ceases------------- - 264 
Apparent emer gency exists in case of widow at times in

capacitated for any kind of work; judge may, in his 
discretion, give more than maximum aid if he de
termines emergency exists-------------------------- 504 

Aid cannot be granted under 48.33 (6) where father of f am-
ily is being paid pension for blind__________ _________ 764 

Aid is furnished by county without reference to whether 
county or township system for poor r elief is in f orce__ 808 

When children members of family r equire medical aid it is 
furnished as part of pension under 48.33 (6) and is not 
limited to amount there specified____ ______________ 808 

Whether adult member of family can be allowed medical 
aid under 48.33 (6) depends upon whether he is de
pendent child within meaning of statute___________ ___ 808 
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Motor vehicle fuel tax. See Bridges and Highways. Page 
Motor vehicle fuel tax. See Taxation. 
Municipal borrowing. See Counties. 

MUNICIPAL CORPORiATIONS 
Ordinance-''billia1·d tables" as used in 61.34 (16) includes 

"pool tables."---------- - ----------- - -------------- - 29 
Ordinance-village board may prohibit billiard and pool 

tables in village; ordinance will apply to private club 
existing at time of passage of ordinance______ ______ _ 29 

Street improvements-where special bonds are issued by 
municipality for 90% of special assessment, other 10% 
should be covered by special assessment certificates 
and collected under provisions of 62.20______________ 96 

Street improvements-in case special assessments are not 
paid they should be entered on tax r oll in separate 
column and, if not collected by city, returned delinquent 
in separate column and sold separately ; separate tax 
certificate should be issued therefor; when assessment 
is paid, it must be paid over t o holder of improvement 
certificate --------------------------------- -------- 96 

Street improvements-provisions of 62.16 (7) (c) do not 
have effect of changing rule of general charter law____ 96 

Home rule-eity can divide force of its fire department as 
it sees fit after adoption of "charter ordinance"- - - ---- 99 

Home rule-Bills 57, A. and 132, A., attempt to amend cer-
tain provisions of general charter Jaw applicable only 
to classes of cit ies specified and will, if enacted, be 
unconstitutional ------------ --------------------- - - - 144 

Home rule-questions dealing with police pension fund and 
term of office of chief of polic~ and chief of fire depart
ment (Bills 57, A. and 132, A.) are local questions, to 
be determined locally__________________ _____________ 152 

Public works-provisions of 62.15 (12), re9uiring city con
tracts to be approved as to form by city attorney and 
counter signed by comptroller, apply to contracts award
ed by board of industrial education for construction of 
vocational school building involving expenditure of more 
than $500 acting as board of public works under 41.15 
(10) (b) ------ --------------- ---------------------- 205 

Town meeting-electors may not r escind action of super-
visors required by 1223, R. S. 1878, providing for alter-
ing roads------------- -------------------- ------ --- 229 

Home rule-some provisions of Bill 40, A., for seizure and 
sale of moto1· vehicles abandoned in streets criticised 
but not determined to be unconstitutional; same power 
can now be exer cised by any city or village _________ :_ 256 

Home rule-Bill 158, S., authorizing cities to spend money 
advertising their advantages would be constitutional if 
enacted; power to pass such law may already be exer-
cised by municipalitY------------------------- ------ 262 

Home rule-Bill 110, S., fixing hours of labor for police 
officer s in cities of first and second classes would be un
constitutional - ---------------------------------- - -- 263 

Home rule-Bill 542, A., relating to destruction of old rec-
ords in first class cities, held unconstitutional_________ 265 

Home rule-Bill 543, A., relating to city budgets, held un
constitutional---------------------- ------ ---------- 265 
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MUNICIPAL CORPORATIONS-Continued Page 
Town board may borrow money under provisions of 67.12, to 

pay current and ordinary expenses and issue promis
sory notes or town order s payable on or before March 
15 next------ --- -------- - - ------- ---------- - ------ 338 

Town board may borrow in anticipation of collection of tax 
levied and in hands of t reasurer for collection but must 
carry on activities of town, making up cur rent and 01·
dinary expenses within amount of levy a s supplemented 
by provisions for borrowing in 67.12------------------ 338 

Proceed ings by city council to construct or repair sewer-
age system and also sewage disposal plant and to issue 
bonds therefor should be had under separate proceed-
ings, so tha t question of bond issue for sewage dis
posal plant can be submitted to electors before its issue 353 

Sewage disposal bonds do not come wit hin meaning of 
" sewera ge" as used in 67.05 (5) (b) ________________ _ 353 

Home rule-Bill 493, S., relating to assessments for street 
pav ing is probably constitutional although it is amend
ment to section of genernl city charter law which makes 
!.>pecial provi sion as to cit ies of third class ; such law 
can now be adopted by any city desiring iL ----------- 4~ 1 

'!'own authorit ies are not required to const ruct town road 
on government survey --- -------- ------------------- 485 

Ordinance- defendant in civil prosecution may waive his 
right to be present while court is imposing fine for 
violating traffic ordinancej ____ __ - ------------ ------- _ 517 

Municipality has power to acquire by condemnation prop-
erty of telephone company______ __________ __________ 542 

Village, newly incorporated-assessor elected and qualifying 
in July may legally make assessment of taxable prop-
erty in village for current year, assessor of town out of 
tenitory of which village was incorporated making as
sessment of taxable property in that portion of town 
outside of vi11age_______ ____ ___________ __ ___________ 572 

Ordinanc~ity may prohibit construction and ma intenance 
on streets and sidewalks of ga soline pumps and ap
paratus for inflating tires-------- ---- ----- - ------- - 682 

City is not liable for torts of police office1· while engaged in duties of his office ______ __ ____ ______ _____ ________ ___ 712 

County seems to be liable for hospital bill of inmate of 
county jail under facts stated- --------- - ---------- - - - 712 

City of four th class-comes under city school plan pr ovided 
by 40.50, under provisions of ch. 425, L. 1927, without 
any vote or action on part of electors________________ 733 

City of fourth class can acquire property for athletic pm·
poses, to be used by school children and others and to 
be paid for by funds derived from such activities__ ____ 804 

Muskrat. See Fish and Game. 
Muskrat farms. See Fish and Game. 
Mutual companies. See Insurance. 
National banks. See Banks and Banking. 

NATIONAL GUARD 
Nei ther quartermaster general nor superintendent of pub-

l ic property may sell military property condemned by 
board of survey under 21.56____ ____ ____ ____________ 227 

Member may receive compensation for injuries incuITed 
while in service under workmen's compensation act but 
may not receive pension__ _____________ ___ __________ 46!) 
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Negotiable inst ruments. See T rade Regulation. P age 
Newspaper which publishes adver tisement of unlicensed insur-

a nce company soliciting business in t his st ate and r e
ceives compensation therefor is liable for ass is ting in 
such unlawful business ---- - - - --- ----------- ------- 705 

Newspaper s. See also P ublic Printing. 

N ORMAL SCH OOLS 
Lands deeded t o board of normal r egents after fir s t Monday 

in August are subject to taxat ion for t hat year ; county 
cannot sell s tate lands r etur ned delinquent bu t county 
tr easurer must certify to commissioner s of public lands 
for payment. of t axes descrip tions of such delinque11t 
la nds ------ - - --- ---- ------- ----------- - ----------- 417 

Notar y public. See P ublic Officer s . 
Notices. See P ublic P r inting. 
Nuisances. See Real E state. 
Occupation taxes. See Taxation. 
Office building. See Appropriat ions and Expendi t ures. 
Old age pensions. See Indigent, Insane, etc. 
Open water. See Fi sh a nd Game. 
Oper ator s' licenses. See Automobiles. 

OPTOMET RY 
Board of examiners-duties of officers and method of p ro-

cedure discussed - --- - ------ ------ -------- ----- ----- 784 

Ord inances. See Municipal Corpor ations. 
" Original package." See Wor ds and Phrases. 
Osteopaths. See Physicians and Sur geons. 
Otter. See Fish and Game. 
Pa rks. See Public Lands. 
Parliamentary pr actice. See Counties , county board . 
Pa r ole. Sec Prisons. 
Patrolman, highway. See Public Officers . 

PE DDLERS 
One ·who sells mer chandise from t ruck in which he tr avels 

from place to place v.rith in city, is peddler _________ __ _ 285 
One who t r avels from house to house carrying merchandise 

wit h h im and sells it after having g iven purch aser s op
por tunity lo try merchandise, is peddler____ ___ ____ __ 342 

Showrnan-owner of merry-go-r ound, F erris wheel or othe r 
r iding device which is oper ated permanently in one 
place must pr ocure l icense from state t reasury agent 499 

Showma n- if state t reasury agent has evidence of viola-
t i_on~ of law he may r evoke license, ir respect ive of con -
viction - -- --- - -- --------- -- --- --- - - - --- ----------- 566 

Perch. See Fish a nd Game. 
P harmacy. See Public Health. 

P HYSICI ANS AND SURGE ONS 
Chiropractor is not physician; has no r ight· t o s ign death 

cer t ificate : no cr iminal offense descends_____ _____ ___ _ 9n 
No sea rch war rant can be issued to obtain black past e in 

poss~~sion of one who uses it in unlawful practice of 
mechcme - --- ------- ------ --- - --- - - - - -- - - --- ------ - 190 

Osteopath-is quali fied to make examinations for insanity 
and also under eugenic law if duly licensed___ __ ___ __ 283 
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PHYSICIANS AND SURGEONS-Continued Page 
Chiropractor--one not chiropractor who Feb. 1, 1925 was 

not lawfully engaged in this state in treating sick may 
not be registered until he has complied with provisions 
of statutes---------------------------------------- 468 

Osteopath-board of medical examiner s may not r ecall li
cense to practice medicine and surgery or osteopathy 
after it. has been revoked by court___________________ 521 

Osteopathy-board has no power to issue license_________ 521 
Ch. 79, L. 1927, amending 147.15, affects all applicants for 

reciprocity in same way that it does residents apply-
ing for licenses; applicants are r equired under 147.08 
to pay fifteen dollars ------------------------------ 701 

P hysician duly licensed in another state is not required to 
be licensed in this state for purpose of practicing when 
he is in actual consultation ,vith resident licensed 
pracULloner --------------------------------- ----- - 702 

Physician duly licensed as physician but not as pharmacist 
may not engage in business of pharmacy_________ ____ 722 

Plats. See Real Estate. 
Plumbing. See Public Health. 
Police and fire department. See Municipal Corporations, home rule. 
Police officer. See Public Officers. 
Poll lists. See Elections. 
Potato growers association. See Appropriations and Expenditures. 
P referred claims. See Banks and Banking. 
Prisoners. See Prisons. 

PRISONS 
Estate of convict-board of control may not pay claims 

against estate of deceased convict ; probate proceed
ings must be instituted and claims presented in usual 
manner------------------------------------------- 8 

Parole--person sentenced as repeater to from six months to 
three years in st.ate prison may be paroled after serv-
ing one-half maximum ---------------------------- 74 

Parole--de[endant in quesLion was formerly sentenced to 
imprisonment although former sentence read to pay 
fine and costs and, in default of payment, to be impris-
oned in county jail ------- - - ----------------------- 74 

Pai·ole--convict sentenced to indeterminate term of from 
one to one and one-half year s in state prison, who is 
not first offender, must serve one-ha lf his term, not de
ducting time for good behavior, before he is eligible 
for parole ---------------------------------------- 79 

Parole-first offender in contemplalion of 57.00 is one who 
has not previously been convicted and sentenced______ 80 

Parole--indeterminate sentences imposed to be served con
secutively require that term of one be completely served 
before next one begins; convict will not be eligible to 
parole until he has served minimum of term to be 
served last --------------------------------------- 80 

Parole--convict sentenced for indeterminate term of from 
six to seven months in state prison is eligible to parole 
as first offender after he has served s ix months_______ 82 

Parole--one sentenced to serve from one to five years in 
state prison under three sentences imposed at same 
time, two to begin immediately and to run concurrently 
and last sentence to begin after first two have been 
served, is not eligible for parole until he has served 
minimum of last sentence ------------------------- 83 
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PRISONS-Continued Page 
Jail-compensation of sheriff for boar d of prisoners may 

be cha nged from time to time even during sheriff's term 232 
Time spent in county jail after sentence to state prison 

cannot be counted as par t of sentence________________ 284 
Parole-convict is not eligible until he has served minimum 

of term served last in case in which indeterminate 
sentences were imposed to be served consecutively____ 428 

Convict is entitled to deduction of time in each sentence for 
good behavior ----- ------------ - ------------------ 428 

Sentence of one sentenced to state r eformatory on charge 
as first offender but discovered afterwards to have been 
sentenced in another state on cha1·ge of felony and 
pardoned cannot be changed to sentence to state prison; 
prisoner cannot be transferred to state prison_______ 448 

Subsequent sentence for another offense of convict t hen 
actually or constructively serving former sentence runs 
concurrently with former -------------------------- 502 

Computation of loss of good time should be made accord-
ing to 53.11, which authorizes deductions for first, sec-
ond and third offenses and in addition pr escribes con
ditions permitting deduction of all good time earned__ 502 

Parole--sentence of general and indeterminate term of from 
one to five years to house of correction for crime of 
rape is erroneous; no parole should be granted u ntil 
convict has served at least one-ha lf of maximum term 583 

One convicted for felony and sentenced to from one to seven 
years who, before being taken to prison was placed on 
probation, committed crimes of larceny and forgery, 
must serve term from first date of his detention at 
prison; larceny and forgery arc second offenses a nd 
when prosecuted for those offenses, defendant is sec-
ond offender------------------------------ -------- 590 

Minimum and maximum term is one year on each charge, to 
be served consecutively, where pel'Son charged with 
and convicted of sever al offenses on same complaint is 
sentenced for one year on each charge, each term to 
commence at expiration of one preceding____________ 603 

Sentence of imprisonment in state prison for definite time 
(one year) for offense punishable "by imprisonment in 
t he state prison not more than one year" is not void; 
convict shall be deemed sentenced, nevertheless, as re
quired by 369.05; minimum of such sentence is one day 
and maximum is one year -------- ---- ------------- 610 

Sentence of Le,vis Cohen in state prison begins May 29, 
1924 and continues until term is served ___ ___________ 651 

Parole--convict serving sentences running consecutively is 
eligible after he has served minimum of last sentence 691 

Prisoner-state prison may be reimbursed for traveling 
expenses incurred by officer who accompanies prisoner 
to cour t in response to writ of habeas corpus ad testi-
ficandum ____ ------- ------ --- - - ---· ---- - ----- ----- 703 

Prisoner-if, when person is sentenced to penal institution, 
that instit ution is under quarantine so t hat he must be 
held in county jail or other suitable place, sentence 
commences from time when so detained; if penal in
stitution is under quarantine when term expires, he 
can be held under such quaranLine__________________ 776 
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PRI80NS-Continued Page 
P a role-convict may make application for, afler he has 

ser ved s ix months when he should have been sentenced 
to state prison fo1· a minimum of one year instead of 
from s ix months to two years; board should not grant, 
until he has served one year ________ ____ _____ __ _____ 787 

Prohibition commission. See Public Officers. 
Prohibition commissioner. See Public Officers. 

PUBLIC H EALTH 
Dentistr)'-boanl of dent.al examiner s passes on educa

t iona l qualificaLions of candidates, ·subject to statutor y 
provis ions - --------------- ------- ---- - ---------- - ~7 

Den tistry- board of dental examiner s is within its rights 
in refusing gr aduate of Class C college pl'ivilcge of 
exam ination - - -------- ----- - -- ------------------- (j,l 

Quarantine-cost. in municipality in case or pontag ious 
disease is to be paid by municipality____ _____ _______ 7:3 

Death cer ti ficat.e-chiropractor is 11ot physician; has no 
right to s ign certificate; no crimina l offense descends_ 95 

Pharmacy-aspirin can be sold only by licensed persons 
named in stat.utes ------ - ------------- - - - - - ------ 140 

Pharmacy-pharmacist must be examined and r egistered 
as prescribed by 151.02; registration mus t. be annually 
renewed as pro\·ided by (5); upon failure to procure 
r enewal within sixty days after second notice, regis
tra~ion ~eases and can be reacquired only as original 
reg1strataon --- - ----- ----- -------- - - ---- -------- 171 

Pharmacy-whether sign "drugs" m isrepresents is ques-
tion of fact. - ---------- - ------------------ - - - - - - - 178 

Pharmacy-fraudulent adve1·tising may be crime under 
343.413 or 343.25 - - ------ - - - - - ------- ----------- -- J 78 

Pharmacy-it is not violation of 343.413 for one conduct-
ing stor e in which propr ietary medicines only are 
sold to designate such stor e as drug store, although no 
r egistered pharmacist. is in charge --------- -------- l!)l 

Pharmacy-it is not violation of 151.04 to designate place 
drug store in which proprietary medicines are sold___ 191 

Pharmacy-judgment of justice of peace of five dollars in 
action for forfeiture under ch. 151 other t han 151.04 
(1) is nulli t.y and does not prevent new action to re
cover penalty prescribed in statute____ _____ __ _____ __ 213 

S ubstit u te Amendment 1, S., to Bill 131, S., relating to 
purchase of milk, is unconstitutional____ __________ __ 276 

Substit ute Ame ndment 2, S., to Bill 131, S., is constitutional 276 
Basic science law-agents who sell Magnecoi l system of 

treatment under plans and practices of t hat system 
are violating Jaw -------------------------------- 279 

Pharmacy-opinion March 11, 1927 (XVI 140) holding 
that aspirin can be sold in drug store only under pr o
visions of statutes of s tate regulating druggists and 
sale of drugs adhered to________ _______ ___ ___ __ __ 318 

Cemeter y-sec. Z:36.08 did not amend or repea l 157.07; 
cemetery p lat under latt.er sect ion need not be ap
proved by town board - - -- ---- ------- ---- -------- 332 

Basic science law-under ch. 79, L. 1927, applicant who 
desires to take examination mus t furnish evidence I.hat 
he has completed interneship of twelve mon ths in 
hospital ------------------------------ -- --------- 356 
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P UBLI C HEALTH-Continued Page 
Pharmacy-under descl'iption of "Bull's Lax-A-Cuh" sub

mitted its sale at grocery stores is not in violaLion of 
law --------------------------------------------- 412 Basic science law- one not chiropr actor who Feb. 1, 1925 
was not lawfully engaged in this state in treating sick 
may not be registered until he has complied with 
provisions oJ s tatute_____ ___ _______________________ 468 

V encreal disease--board of control has no power to trans
fer inmate of industrial home for women to hospital 
for insane for treatment_ - -------- - ---------- 4!18 

Basic science law- person (chiropractor) operati ng X-rny 
machi n<' for purpose of diagnosing disease and treat-
ing same must be duly licensed- ------------------ 560 

l'ha rmacy- 151.02 (9), Stats., providing for registration 
of drug- stores, went inlo effect after publication; a ll 
drug stores are required to register and to pay $1.00 
for remainder of year beginning J une 1, l 927 ___ ____ 58•1 

Phurmacy- it is unlawful Lo use for store not registered 
as drug- store name "The Central Drug Company" 
or to have wor d "drugs" on window or owning oJ 
store ---- --------------------------------------- 585 

PharmaC)'- term "drugless drug store" can not be used by 
store which is not duly licensed -------------------- 585 

Plumbing-master plumber is not required to do all work 
of insta lling but must be so in charge as to insure 
proper installation -------------------------------- 602 

Basic science law-board of medical examiners has no 
authority to receive by gift money from state medical 
society for purpose authorized by law -------------- 62,1 

Barber-sec. 158.07 (3) as amended by ch. 195, L. 1927, 
applies to and includes person employed as apprentice 
July 1, 1927, when law went into effect_____________ 633 

Basic science law-where complain t is properly made, based 
upon sufficient facts, iL is duty of dis trict attorney to 
proceed wi thout assistance of state board of medical 
examiner s if such board does not or cannot assist___ 637 

County nurse--14l.OG (3) gives county board option to 
employ or r efuse to employ_______________________ 659 

County nurse-where no nurse has been appointed but 
appropriation has been made by board, resolution 
providing for appropriation may be rescinded____ ___ 65!) 

Basic science law--ch. 79, L. 1927, amending 147.15, affects 
a ll applicants for reciprocity in same way that it does 
residents of state; t hey are required to pay fiftee n 
dollars under 147.08 ----------------------------- 701 

County health committee appointed under 141.06 may re-
ceive neither compensation for services nor reim
bursement for traveling expenses----------- ----- -- 719 

Pharmacy- applicant who registers w ithin !JO days after 
enactment of pharmacy law is eligible for examination 
if he has had 4 years' experience without being 
grnduate of high school 01· college of pharmacy_ _______ 722 

Pharmacy-practicing physician duly licensed as physician 
but not as pharmacist has no right to engage in busi-
ness of pharmacy - --- - -------- - - ---------------- 722 

Slaughter house--bank of stream means ground which 
ordinarily confines it to definite cour se__ __ ________ __ 747 

Quarnntine--if, when prisoner is sentenced Lo penal in
stitution, it is under quarantine so that he musL be 
held elsewhere, sentence should commence from time 
he is so detained--------------------------------- 77G 

66 
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I'UBLIC HEAL'I'H-Continued Page 
Quarantine--if penal institution is under, when term of 

prisoner expires , be can be held__________ __________ 776 
Pharmacy-it is unlawful to sell drugs and medicines in

cluding U. S. Pharmacopoeia and National Formulary 
pr eparations, except proprietary medicine and medi
cines specifically exempted in 151.04 (3), except by 
registered pharmacists or assistant registered phar
macists a nd those having merchants' permits under 
151.03 --- - - ------------------- - ------- - --- - - - ----- 781 

PUBLIC LANDS 
Whether or not lands acquired by U. S. for Upper Missis

sippi River Wild Life and Fish Refuge under 1.035 are 
subject to lien for taxes of 1926 depends upon owner
ship on date when tax r olls wer e delivered to treasurer 
under provisions of 70.68 (2) ---------- - ------ - - --- 9 

State park-Northern Forest Park is under supervis ion 
and control of conservation commission as provided in 
chs. 27 and 28, Stats,--- - -------------- ---- ------- 29 

Reforestation-repeal of 26.08 (3), proh1biting leases of 
unsurveyed and unattached islands in inland lakes and 
enacting new section providing t hat monies received 
from leases of such islands be paid into reforesta
t ion fund created by 20.207 is violation of condition 
attached to granting of such lands to state by U. S. 
governn1ent --- --------------------------- ----- --- 54 

Swamp lands-Substitute Amendments No. 1, A., and No. 
2, A., Bill 333, A., purporting to divert funds for pur
chase of wild life r efuge and forest preserves in 
counties is unconstitutional ------------- ---------- 401 

Lands deeded to board of normal 1·egents after first Mon
day in August are subject to taxation for that year; 
county cannot sell state lands r eturned delinquent but 
county t r easurer must certify to commissioner of 
public lands for payment of taxes descriptions of 

426 

such lands - --- - -------------- - ----------------- - - 417 
Park--eounty park commission has no jurisdict ion ovei· 

platting of lands under 236.09--------- ------------ 421 
Land commissioners may sell from public la nds such 

timber as they find necessary to prevent loss or 
damage --------------- --------------- ----------- 630 

Parks-municipalities ,vithin limits set forth in 27.01 (7) 
(a), creating Northern Forest P a rk, are entitled to 
a llotments prescribed by 20.49 (8) computed on 
mi leage of roads t raversing all lands therein which 
are not state owned only - ------------------------ 643 

1\Ioneys collected for trespass and for timber sold from 
school, normal school, university and agricult ural 
schooL lands should be credited t o principal of re
spective funds --- --------- -------------------- --- 661 

Inter est collected on sales contracl,s on lands of school, 
normal school, university and agricultural school 
funds should be credited to income fund of respective 
funds -------------- --- ----------------- - ------ -- 661 

Moneys collected from leases on school, normal school, 
university and agricultural school lands should be 
credited to income fund of various funds___________ 661 

Money collected fo1.· trespass, timber sold or leases on 
"purchase" lands should be credit.ed to general fund __ 661 
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PUBLIC LANDS-Continued Page 
Lands to which state acquires t itle prior to first Monday 

of August in any year ue exempt from taxation for 
that year -------- -------------------------------- 713 State forest lands are not held for sale_______ _______ ___ 726 

Funds received for timber sold from, trespass upon, or 
leases of lands within federal grant of 1906 should be 
turned into reforestation fund----------- ---------- 726 

Horicon marsh--constitutionality of ch. 475, L. 1927, is 
doubtful - --------- ------------------------------- 731 

Horicon marsh-payments should not be made by state 
treasurer prior to determination of constitutionality 
by courts ---------------------------------------- 731 

PUBLIC OFFICERS 
Adjutant general - present incumbent had requis ite 

qualifications for national guard officer at time of his 
appointment as adjutant gene1·al and had requisite 
qualifications for adjutant general at time of his ap
pointment; he is de jure officer ____________________ 111 

Annuity board-funds, bonds and other securities are to 
be held by state treasurer when turned over to him 
for safe keeping but are subject to order of board in 
proper administration of funds -------------------- 220 

Annuity board-state treasurer is ex officio treasurer of 
board a nd of state retirement system; is r equired to 
give bond as r equired by board; cost of bond is paid 
for out of general fund of state, not out of special 
funds of board --------------- --------------------- 224 

Assessor-fees for making list of dogs and claims for 
damage done by dogs should be prorated when license 
fees ar e insufficient to pay both in full______________ 807 

Att.orney general--declines to prosecute action against 
publ ic u t ility where railroad commission, after heat·
ing, declines to make findings on ground that city has 
authority to maintain action for enforcement of its 
ordinance - ------ ----------------------- ---------- 239 

ALtorney gener al--duty to consult and advise with dis-
trict attorneys; when circuit court has made ruling, 
advice to district attorney as to procedure is not 
given -----------------~------------------------ 270 

Board of canvasser s--county clerk may not collect compen
sation for acting as member of board__________ _____ 687 

Boal'd of control-members and employes in its institutions 
do not violate anti-lobbying law by appearini; before 
legis lat ive committees in interest of legislation con
cerning such institutions provided they have no 
pecuniary interests in pending measu1·es____________ 141 

Board of control-17.07 controls r emoval of members_ ___ 463 
Board of control- member appointed to fil] vacancy is en

t itl~d U? pay from date of qualifying to date of 
res1gnat1on --------------------------------------- 467 

Board of examiners in optometry-duties of officers and 
method of procedure discussed -------------------- 784 

Board of health--can prosecute tenant for operating 
restaurant in violation of order of board regardless 
of provisions in lease as to responsibility for repairs__ 740 

Board of medical examiners-may not receive by gift 
money from state medicat society for purpose author-
ized by law ------- ------------------------------ 624 
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PUBLIC OFFICERS-Continued Page 
Board of normal regents, member and school director

offices are not incompatible in city of Milwaukee_____ 183 

Cle1·k of circuit court-effect of sever al motions or r esolu
tions adopted by county board prior to enactment of 
ch. 376, L. 1907, regarding compensation, and effect 
of resolution adopted after such enactment discussed _ 122 

Commi ssioner of agriculture-may enter into contract for 
furnishing and operating amusement devices on slate 
f a ir grounds ------------------------------------- 446 

Commissioner of agriculture-may reform contract for 
furnish'ing and operating amusement devices on slate 
fai r grounds ---------------------- ---- ----------- 44G 

Commissioner of banking-should furnish to board of 
dep?~its information to enable i t to make intelligent 
dec1ITTOn ---------------------- ------------------- 40 

Conservation commission director-de facto officer who has 
in good faith performed duties of office may, in 
absence of de jure claimant thereto, enforce pay-
ment of compensation by state________ __ ___ ________ 770 

Coroner-has not rig ht to hold inquest unless ordered so 
to do by district. attorney________ ___________ _____ ____ 67 

Coroner-duties pertaining to deceased persons ai-e con-
fined to cases where thel·e are good 1·easons to believe 
murder or manslaughter has been committed; all b ills 
incurred by him should be certified a nd approved by 
district attorney ------------ ------- ---- ----------- - 194 

County board-member can serve as deputy sheriff________ 3 
County board-under resolution passed by board pr esent 

deputy county treasurer cannot draw salary of former 
deputy county treasurer; she is new deputy__________ 10!1 

County board-effect of several motions or resolutions 
adopted by board prior lo enactment of ch. 37G, L. 1907, 
with 1·eference lo compensation of clerk of circui t court, 
and effect of resolution adopted after such enactment 
discussed---------- - ------------------------------- 122 

County board- bas power to assign and furnish offices for 
respective county officers ---------------- - ---------- 127 

County board-may change number and sala1·ies of deputies 
and clerks at any meeting; may change salary of under
sheriff at adjourned annual meeting of board________ 18!1 

County board- may delegate to one of i ts committees se
lection of traffic officers and r egulation of traffic rules__ 105 

County board-member may purchase tax certificates of 
land sold for taxes when purchase is made in his 
private, individual capacitY-------------------------- 63:l 

County board-member is ineligible for any office selection 
to which is vested in such boar d___________ __________ 680 

County board-member vacates his office on ceasing to be 
i nhabitant of town from which elected_______________ 717 

County board- may not appoint committee to audit and 
pay claims ------- --------- ---------------- - ------- 774 

County board committee-number of days for which com
pensation can be paid member in any one year (with 
statutory exceptions ) is limi ted by 6!1.06 and 59.03 ; 
county board cannot by act extend such limitation ___ _ 147 

Countv clerk-member of county board is ineligible for 
office ---------------------------------------------- 680 

Coun ty clerk- may not collect compensation for acting .as 
member of bom·d of cnnvasser s______________ ________ 687 
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PUBLIC OFFICERS-Continued Page 
County clerk on salary-may not retain fees fo1· acknowl

edging marriage license applications______ ____ _______ 687 
County clerk-appointee during disability of regular office1· 

is entitled to salary fixed for office when appointed un-
der 59.16 (3); appointee ch-aws salary fixed by county 
board under 59.15 (3) and regular clerk is entitled to 
his salary until removed from office or until person is 
appointed under 59.16 (3) ---------------- ----------- 752 

County clerk-if on salary basis must turn over to county 
~reas?rer all fees received, including fee for each hunt-
1ng hcense --- ---- ----- ----------- ----- ------------ 758 

Contra-- ------- - ---- --- ----------------- ----- 815 
County clerk-may, if on salary basis, retain ten cent fee 

f or issuing hunting license_____ _____________________ 815 
Contra __ ------ __ __ ------- - ------ ----- -------- _ 758 

County clerk, deputy-may, pending appointment and quali
fication of county clerk to fill unexpired term of de
ceased county clerk, sign official docume11ts on behalf 
of county as deputy and acting county clerk, acting 
county clerk or county clerk- ---- --------- ------ ---- 261 

County salaries---county board may change number and 
salaries of deputies and clerks at any meeting of board ; 
may change salary of undersheriff at adjourned annual 
meeting of board - ---- - - - - --------------------- ---- 189 

County treasurer-ineligible to office if in default to com1ty; 
in doubtful case constitutional provision mus t be con
strued in favor of eligibility_________ ______ __ _______ 480 

County treasurer--duty imposed upon treasurer in county 
containing 150,000 population to furnish tax statement 
provided for in 74.61 continues after tax roll is deliv-
ered to him until expiration of right of redemption___ 515 

Coun ty treasurer, deputy---cannot, under resolution of 
county board, draw salary of former <leputy; she is 
ne,v deputy------ - --- ----- ----------------- --- ---- 109 

Cour t commissioner-office becomes vacant without proceed
ing declaring it vacant when incumbent resigns, accepts 
office which is incompatible with it, or ceases to be in-
habitant of ~tate or of county___________ ______ ___ __ 4 

Court commissioner-under 62.24 still has jurisdiction of 
criminal cases in city of Darlington ___ ____ ___ ___ ____ 4 

Court commissioner-jurisdiction of de facto officer cannot 
be attacked collaterally --- - ------ --- --- - - ---------- 4 

Court commissionen-circuit court may al)point six in 
counties that are part of circuit composed of more than 
one county; ex officio court commissioners, bei11g coun
ty judge and circui t judge, are not included in that 
number--------- ----------- - - - - ------------------- 4 

Court commissioners- La Fayette county, under facts 1Jre-
sented, has six -- ------ ------- - ---- - - -- ------------ 4 

Court commissioner and dis trict attorney-offices are in-
compatible; acceptance of second office vacates first__ 4 

Court commissioner and justice of peace-offices are in-
compatible; acceptance of latter vacates former office 4 

Court commissioner-one who is not admitted to practice 
law in court of r ecord in state is ineligible to office___ 11 

Court commissioner- not ent itled to three dollar f ee upon 
appearance by defendant who waives preliminary ex-
amination and is bound over to circuit court______ ___ 92 

Court reporter, circuit---county is not r equired to furnish 
supplies nor furnish him with typewriter for use of 
his office -- - - ------- - - ----------------- ----- - ----- 818 
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PUBLIC OFFICERS-Continued Page 
Dairy and food commission-may pay its chemist salary 

and charge prohibition depa1tment for tests of liquor 700 
De facto officer-may, in absence of de jure claimant 

thereto, enfor ce payment by state of compensation____ 770 
District attorney and court commissioner-offices are in-

compatible; acceptance of former office vacates latter 4 
District attorney pro tempore, appointed under 69.44 may 

r eceive compensation provided for in subsec. (2); this 
compensation must be determined by court by order 
and must be certified as r easonable compensation____ 17 

District attorney-not authorized to accompany sheriff on 
trips outside county or state to bring back fugitives 
from justice and charge to county mileage or other ex
penses ; may not charge county for use of his car in 
traveling to places in county on trial or examinations 
nor for use of his car in carrying state's witnesses 
to such trial or examination______________________ __ 60 

District attorney-may order buried body exhumed and in
quest held---------------------------------------- 67 

District attorney-should prosecute action to recover money 
unlawfully drawn by any member oi highway commit-
tee when authorized so to do by county board________ 372 

District attorney-may incur expenses for investigation in 
preparation for trial by complying with 69.88__ ____ __ 662 

Dis trict attorney-must proceed without assistance of board 
of medical examiners if such board does not or can
not assist in prosecution for violation of basic science 
law when complaint has been propedy made__________ 637 

District attorney-is not required to hold inquest where 
crime was committed without jurisdiction of state but 
death resulted in this state_______________ _____ _____ 761 

Election inspector-supervisor may not be, at election at 
which he is candidate ----------------------------- 60 

Game warden-former warden is not entitled to part of 
fines allowed informants under 29.63 (6) who simply 
travels about with r egular game warden under arrange
ment that former make complaint and testify in ac
tion for violations detected by latter; game warden 
should make arrest and prosecute on original informa-
tion obtained by himself -------------------------- 207 

Governor-has no power to suspend sheriff pending hearing 
of charges for his removaL------------------------- 638 

Grain and warehouse commission-term of members is 
fixed at th1·ee years by 126.03 and until successor is ap
pointed and has qualified -------------------------- 66 

Grain and warehouse commission-appointment of person 
in employ of common carrier is void and of no effect; 
former commissioner holds over and is entitled to sal
ary until person legally qualified has been appointed 
and has qualified ---------------------------- ------ 66 

Grain and warehouse commission- has power to inspect 
and weigh all grain shipped into or out of elevators 
located in Superior and to enforce that right by prose
cutions of persons violating statutes ---------------- 320 

Grain and warehouse commission-prosecutions can be had 
against all persons violating provisions of statutes; 
where no specific provision is made, prosecutions can 
be made under general provisions of statute_________ 320 
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PUBLIC OFFICERS-Continued Page 
Health committee, county-may receive neither compensa-

tion for se1·vices nor reimbursement for traveling ex-
penses-------------------------------------------- 719 

Highway commissioner, county-rule as to appointment by 
county highway committee and by county board and 
when such terms commence and end stated__________ 76 

Highway commission-has power to rescind any action, 
determination or order taken or made on its own 
motion for construction or reconstruction of bridge 
under 87.04 at any time before contract rights have 
intervened - --- ----------------------------------- 4.88 

Highway commission-has power lo enter into contract 
with oil company for discount on gasoline needed by 
commission to perform its statutory duties_________ 672 

Highway committee, county-member cannot charge for 
use of his automobile as disbursement necessarily in
curred; his work cannot be classified into supervision 
and inspection or othenvise, so as to increase com
pensation beyond $4-00 --------------------------- 164 

Highway committee, county-Bill 136, S., for appointing 
special highway patrolmen, is constitutionaL________ 246 

Highway committee, county-may be elected from mem-
bers of county board or persons not members of that 
board ------------------------------------------- 372 

Highway committee, county-may not purchase road ma
chinery witliout authority of county board; board may 
ratify and authorize purchase --------------------- 372 

Highway committee, county-members making illegal pur
chase and county officers paying bills for illegal pur
chases may be held personally liable to county ------- 372 

Highway committee, county-district attorney should 
prosecute action to recover money unlawfully drawn 
by any member, when authorized so to do by county 
boara ------------------------------------------- 372 

Highway committee, county-may remove s igns from 
streets in villages and cities which are marked as 
state and county trunk highways ------------------ 627 

Highway committee, county-must be elected by ballot; 
cannot exceed membership of five, who need not be 
members of board -------------------------------- 761 

Highway committee, county-action of county board was 
void when it elected five persons by ballot and by viva 
voce voted elected chairman of board as ex officio 
member of committee; such chairman is not member 
of committee and cannot draw per diem as such_____ 761 

Highway committee, county-supervisor of village is not 
ex officio member --------------------------------- 709 

Highway engineer, state-appointment is not vested in 
state highway commission; must be made by state 
chief engineer ,vith approval of highway commission_ 172 

Highway engineer, state-power of r emoval is vested in 
state chief engineer, not in state highway commission 172 

Highway engineer, state--no opinion is expressed on 
question of legality of recent removaL______________ 172 

Highway officer-may not carry concealed weapons if 
not authorized to serve processes ------ ---------- -- 386 
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PUlSLIC OFFICERS-Continue(( Page 
Insu1·ance commi ss ioner-has no discretionary power lo re- ,I ' 

fuse to license foreign insul'ance company applying )) 
for r enewal of license if he finds facls and conditions 
exist as required by statute; is ministerial officer ____ 167 

J udge, county- not entitled to fees or compensation pre
scribed by 253.15 (2 ) if salary is fixed by county 
board --- --- ----------- -------------------------- 669 

.I ustice of peace ancl court commissioner- offices a re in-
compatible ; acceptance of former vacates latter office_ 4 

,Justice of peace--has no j urisdiction to hear cases involv-
ing violation of statute by sale of s ix wild ducks__ __ _ 45 

Justice of peace--has no right to hold inques t unless 
ordered so to do by district attorney____________ ____ 57 

Justice of peace in city- has jurii;diction to t ry offenses 
committed prior to enactment of ch. 188, L. l!J27, 
grnnting jurisdiction to justices to t ry criminal cases 444 

.Justice of peace, village- 61 .30 determines length of term_ 166 
Justice of peace, village--secs. Gl. l !l and Gl.30, providing 

for annual election and tenur e of offi ce for two years 
are cons tl'ued to mean that t here are two justices of 
peace and their terms expire a lternately every two 
years ---- -- - - -------- ----- - -------------------- - 312 

Legislature. See Legislature as a separate heading. 

Military secretary to governor-no per son is eligible as 
aide-de-camp to governor unless he has had previous 
military experience; one appointed without such previ
ous experience, who performs duties of t hat office, is 
do facto officer and entitled to compensation t her efor 
as long a s there is no do juro officer who can claim it__ 117 

Notary public-is state officer, appointed fo1· definite term 
by governor; may be removed by him at pleasure_____ 565 

Notary public- governor may give notice of hearing be-
fore him and opportunity to be heard when charges 
have been fi led for malfeasance in office_________ _____ 565 

Patrolma n, h ighway-bill Ko. l 36, S., authorizing patrolman 
appointed by highway committee to arres t with or with
out warrant persons who violate law in his presence, 
relating to public highways will, if enacted, be valid 
law ------- - - --------------------------------- - ---- 137 

Patrolman, h ighway- Bill 136, S., for appointment by county 
highway committee is cons titutional_________________ 245 

Patrolman, highway-special patrolman may arrest for v io
lation of any law relat ing to use or maintenance of high
ways when crime is committed in his presence or when 
1 equested so to do by special highway patrolman, sheriff, 
constable or other police officer who witnessed offense__ 457 

Police officer- has right to search automobile without search 
warrant when he has reasonable grounds to believe that 
automobile is used in t ransportation of intoxicating 
liquors - -- - ---------------------- ------ - ---- - ----- 43 

Police officer- appointment, duties and jurisdiction as to 
tenitor y for county and state .fairs discussed _____ ____ 741 

Prohibition commission- may be charged by dairy and food 
commission for tes ts of liquor ___ __ _ ------------ --- 700 
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PUBLI C OFFICERS-Cont hrned Page 
Prohibition commissioner and deputies--r eceive fees for 

making arrests and serving processes ; such fees must 
be paid into state treasurY------- ------------- -----

Quar termaster general- is not authorized to sell mili tary 
property condemned by board of survey under 21.56 __ _ 

Real estate brokers' board-may deny application without 
hearing ----- ------------------------------ --------

Real estate brokers' board-may consider letters in connec-
t ion with applications----- - ------ - ------- ---------

Real estate brokers' board-may base its a ction on written 
r epor ts of its investigators---- - ------- - -------- - ----

Real estate brokers' board-points of investigation _______ _ 
Register in probate-resolution of county duly passed 

rescinding former r esolution fixing salary, is valid al
though one of rules of board was violated in its passage 

Register in probate-infant is competent to acknowledge execution of deed __________ ___ ___________ __________ _ 

Register of deeds, deputy- upon death of register of deeds 
may perform duties until v.acancy is filled ___ ________ _ 

Register of deeds-sec. 331.35 does not authorize county 
board to reimburse for any portion of expenditures 
made or incurred in defense of criminal prosecution 
based on embezzlement of funds collected in official 
capacity --- --- - ---- -------- --------- - ------------ -

Register of deeds-may practice Jaw while holding office __ _ 

School board member~ holds office unlawfulJy if he received 
less t han majority of votes cast but was declared elect-
ed by chairman of meeting; may be r emoved by action 
of qno w arranto ------- ------- - - ------------------

School director, Milwaukee, and member of boa.rd of normal 
regents-offices are not incompatible; two offices may 
be held by same person at same time _____ ___ _______ _ 

School treasurer- ba11ots containing initials of one of two 
candidates for office at annual meeting are valid where 
initials are distinctive and where r eal intention of 
voter may be ascertained- -------- ;------ ------------

Secretary of s tate-has no power to w1thhold from news
paper right to publication of session Jaws or payment 
therefor because publisher is under indictment on charge 
growing out of publication of Jaws of previous session 
or is libeling district attorney ____ ____ __ _____ ____ ___ _ 

Secretary of state-duty to determine and audit trnveling 
expenses------------------------------------ ------

Sheriff-should not receive fees for taking patient to hos-
pital fo r insane if on salary __ __ _______ ___ __ _____ ___ _ 

Sheriff- is not compelled by 82.02 (15) to appoint all t raffic 
officers as deputies- ------------- ------------------

Sheriff-may, when on f ee basis, engage in other pursuit s 
so long as same do not. interfern \vith performance of duties a s sheriff __ _______________ _______________ ___ _ 

Sheriff-<:ompensation for board of prisoners may be 
changed from time to time even during his term __ __ _ _ 

Sheriff--may not obtain f ee of $2.50 for serving search war-
rant and for making search of premises __________ ___ _ 

Sheriff-county board may not furnish fire arms and sim-
ilar equipment ---------- ------------------------- --

Sheri ff-governor has no power to suspend, pending hear-
ing of chm·ges for removal_ ____ ____________________ _ 

404 

227 

218 

218 

218 
218 

24 

744 

495 

593 
711 

!i28 

183 

551 

623 

685 

') ,, 

l!l5 

228 

232 

237 

396 

638 
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PUBLIC OFFICERS-Continued Page 
Sheriff, deputy-member of county board can serve as____ 3 
Sheriff, deputy-has right to search · automobile without 

search warrant when he has reasonable grounds to be-
lieve that automobile is used in transportation of in
toxicating liquor ----------------------------------- 41 

Sheriff, deputy-may not hold office of supervisor_________ 139 
Sheriff, deputy-minor may be appointed_________________ 811 
Special counsel-county board has no authority to appoint 188 
State employe--salary terminates at death______________ 458 
State employe--secretary of state is not authorized to au-

dit expenditures for necessary personal medical and 
hospital services incurred while traveling in perform-
ance of duties------------------------------------ 771 

State fair advisory board-members are entitled to compen
sation for each day spent in assisting in conduct of 
state fair from opening t o public to close____________ 737 

State treasurer-funds, bonds, etc., when turned over to 
treasurer, are to be held by him for safe keeping, sub-
ject to order of board; is not vested with supervisory 
power as to wisdom of investment macfe by board____ 220 

Superintendent of public property-movable property be
longing to state, placed in charge of superintendent of 
public property by 33.03 (2) does not include such prop
erties in offices of and in use by officers, departments, 
boards and commissions or in penal, correctional, cura-
tive, charitable and educational institutions in whose 
custody properties ar e placed by 18.08 (1) and other 
provisions of statutes ----------------------------- 19 

Superintendent of public property-is not authorized to sell 
military property condemned by board of survey under 
21.56 --------------------------------------------- 227 

Superintendent of public property-must make purchase of 
necessary permanent or other property when properly 
requisitioned; duty of determining what is necessary 
devolves upon state officer or head of state department 373 

Superintendent of public property-Bill 601, S., to create 
(12a), 33.03, giving specific power to furnish statistical 
sorting and tabulating equipment for use of depart
ments, held to be unnecessary______________________ 440 

Superintendent of public property-may not send to home 
addresses of members of legislature theh· records in 
chests f urnished by state with freight and express pre-
paid - - ----------------- --------------------------- 519 

Superintendent of schools, county-is county officer within 
meaning of constitution --------------------------- 44 

Superintendent of schools, county-need not file new certi
ficate when candidate for re-election if old certificate 
is still on file in county clerk's office_________________ 126 

Supervisor-vacates his office ,vithout resignation if he re
moves from ward in which elected--~--------------- 91 

Supervisor--deputy sheriff and undersheriff may not hold 
office ------------------------------ --------------- 139 

Supe1'Visor-salary as member of county board fixed at spe
cial meeting but before beginning of term of such of-
ficer is legally fixed ------------------------------- 145 
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PUBLIC OFFICERS-Continued Page 
Supervisor-eandidate was duly elected at spring election 

for balance of term by six ballots cast for him by writ
ing his name on ba llot when council elect ed successor 
to official who resigned and no notice was given of elec
t ion to fill vacancy nor space left on ballot for voting 
for him ------------------------------------------ 257 

Supervisor-defaulter in office of county t reasurer is in
elig ible to be elected to and hold office of supervisor·; 
one holding next highest number of votes at election 
and also r eceiving appointment to office is entitled to 
office --- ------------- ----------------------------- 380 

Supervisor
1 

county-Bill No. 185, A., prohibiting employ
ment oy coun ty highway committee or commissioner, 
will, if enacted, be valid law________________________ 137 

Supervisor, town-is not elig ible to be inspector of election 
at which he is candidate -------------------------- 60 

Supervisor, town-sec. 1223, R. R. 1878, made it duty to 
ascertain, describe and enter in record of town clerk's 
office highways t hat had been laid out and to widen and 
alter such highways ; subsequent meeting of electors 
rescind ing such action was null and void____________ 229 

Supervisor, village-is not ex officio member of county 
highway committee -------------- - ------------- ---- 709 

Town chairman-vacates his office on ceasing to be inhabit-
ant of town from which elected,-------------------- 717 

Traffic officers-need not all be appointed as deputy sheriffs 
by sheriff----------------------------------------- 195 

Undersheriff-may not hold office of supervisor__________ 139 
Undershe1·iff-eounty board may change salary at ad

journed annual meeting of board____________________ 189 
Undersheriff-salary may be changed at annual meeting of 

county board; such change may become effective im-
n1ediately ------- - --------------------------------- 416 

Vacancy--office may become vacant by resignation of in-
cumbent or by his ceasing to be inhabitant of state or 
county-------------------------------------- ------ 4 

Vacancy-rule as to appointment of county highway com
missioner by county highway committee and by county 
board and when such terms commence and end stated 75 

Vacancy-17.07 controls r emoval of member of board of 
control --------------------------- ----------------- 463 

Witness fees-highway police in Fond du Lac county are 
not entitled to fees in testifying to matte1·s pertaining 
to t heir duties; county may tax witness fees against 
defendant to reimburse itself for salary of such officers 385 

Witness fees-municipal judge testifying is entitled to fee 385 
Witness fees-professor testifying is ent itled to fee______ 385 
Wit ness fees-sheriff testifying is not entitled to fee_____ 385 
Witness fees-deputy sheriff testifying is not entitled to 

fee --------- ----------------------------- - -------- 385 

PUBLIC PRINTING 
Cranberry growers association-where no specific appro

priation is made for reports and information required 
to be printed and distributed, expense is chargeable to 
general appropriation ------------------------------ 413 
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P UBLIC PRINTING-Continued Page 
Newspaper-weekly is entitled to only s ixty cents per 

square for publication of official ballot and notice of 
general election ----------------------------------- 436 

· Ch. 269, L. 1927, amending 6.22, does not affect 35.69; lat-
ter section was not amended by any 1927 eoactment 601 

See - ------------------------------------------ 765 
Newspaper-secretary of state has no power to withhold 

r ight to publication of session laws or payment there
for because publisher is under indictment on charge 
growing out of publication of laws of previous session 
or is libeling district attorney_______________ _______ 623 

Notice--f ees for publishing notice of delinquent corpora-
tion under 180.08 shall be at rate specified by 331.25__ 648 

Blue book--editorship is within competit ive class of civil 
service; printing board may not let editing on contract 
basis irrespective of civil service provisions -- ------- - 658 

E lection notices-special rate for publishing, as provided 
by 35.69 was not changed by ch. 269, L . l.927, which 
amended only 5.12, 6.22 and 331.25__________________ 765 

See ------------------------------ ------------ 601 
Public records. 
Public utilities. 
Public works. 

See Public Officers, commissioner of banking. 
See Corporations. 

See Municipal Corporations. 

Quarantine. See Public Health. 
Quartermaster general. See Public Officers. 
Quasi-garnishment. See Courts, garnishment. 

Raccoon. See Fish and Game. 

RAILROADS 
Railroad companies a s common caniers of grain cannot 

collect insJJection fees for Minnesota inspection officials 
who may inspect grain pass ing through Minnesota to 
Wisconsin elevators as condition t o delivery of such 
g1·ain into Wisconsin elevators -------- -------- - --- 320 

Prosecutions can be had for v iolating provisions of ware
house commission law; where no specific provision is 
made prosecutions can be made under general pro
visions of statute -------------- --------------- - - - 320 

Sig ns- need be placed only on such, roads as are in ter -
sected by t r acks --- - - - --------------- -- ----------- 626 

Signs-where it is impracticable or impossible to place 
not more than five hundred or less t han three hundred 
feet from nearest rail, highway commission may de
termine where t hey shall be p laced____ ___ __ __ __ ____ 626 

REAL ESTATE 
Nuisance--in action abating nuisance of bawdy house 

defendant cannot be permitted to pay costs to pre-
vent furnitur e and other fixtures from being sold____ 199 

Nuisance- in action to abate nuisance of bawdy house 
f urni ture must be sold in manner provided for sale of 
chattels under execution --------- -------- --- - - ---- 19!l 

Real estate brokers law- Federal Land Bank of St. Paul is 
exempt from provisions of 136.0L________________ _ 274 

Sec. 236.08 did not amend or repeal 157.07; cemetery plat 
under latter section neerl not be approved by town 
boar d ---------------- - -------------------------- 332 
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REAL ESTATE-Continued Page 
Real estate bl'okers board must, upon finding a.J?plicant 

trustwol'thy and competent within meaning of 
s tatutes, grant him license; cannot deny it solely on 
ground that applicant will not engage in brokers' busi-
ness exclusively ----- ----------------------------- 354 

Plats-county park commission has no jurisdiction over 
platt ing of lands under 236.09_____________________ 421 

Affidavit is not entitled to be recorded in office of registel' 
of deeds which recites facts in contract giving ex
clusive agency for sale of land to broker but not en
titled to be recol'ded ------------- ----------------- 729 

Real estate brokers board. See Appropriations and Expenditul'es. 
Real estate brokers board. See Public Officel's. 
Rea l estate brokers law. See Real Esta te. 
"Reasonable diligence." See Words and Phrases. 
Refor estation. See Public Lands. 
Register in probate. See Minors. 
Register in probate. See Public Officers. 
Register of deeds. See Public Officers. 
Register of deeds, deputy. See Public Officers. 
Requisi tions. See Criminal Law. 
Res idence. See Indigent, Insane, etc. 
Resisting officer. See Criminal Law. 
Road machinery. See Public Officer s-highway committee, county. 

Sausages. See Dairy and Food. 
School board. See School Districts. 
School board member. See Public Officer s. 
School director. See Public Officer s. 

SCHOOL DISTRICTS 
E lection under 40.17 is limited to election of officers; polls 

must open at three o'clock and close at eight___ ______ 241 
At election held under 40.085 polls must open at twelve 

and close at eight___________________________________ 241 
Election officials of election under 40.085 must consist of 

school board ----------------------- - --------------- 241 
School district may not pay village for expenses incuned 

in conducting election under 40.085__________________ 241 
Ballots containing initials of° one of two candidates for 

school office at annual meeting are valid where in
itials are distinctive and where real intention of voter 
may be ascertained_________________________________ 551 

Tuition- town in union free high school disti·ict mail).taining 
union free high school is not obligated to pay, for town 
r esident attending high school in another district_____ 562 

Tuition- board of eontrol should honor claim of school dis-
trict for tuition of inmate of state public school attend-
ing free high school, claim to be for amount determined 
according to ch. 526, L. 1927------------------------ 570 

1'ime for service of notice of special school meeting under 
40.08 (4) (a), Stats. 1925, must be computed by exclud-
mg both day of service and day of meeting____________ 653 

School board-under ch. 425, L. 1927, city of fourth class 
comes under school plan provided by 40.50 without any 
vote or action on part of electors_____ ____________ ___ 733 

School board-ch. 425, L. 1927, held to be r evision and 
codification of school laws so far as affected by said 
chapter ----------------------------- -------------- 735 
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SCHOOL DISTRICTS-Continued Page 
School board-ch. 426, L. 1927, held to 1·equh'e in city speci-

fied election of full board membership at April elec-
tion to take office as new board July, 1928------------ 736 

Transportation of pupils-if school district does not provide 
for school children living more than two miles from 
schoolhouse, parents may provide suitable t1·ansporta-
t ion; district must pay fo1· it------------------------ 801 

City of fom-th class can acquire property for athletic pur
poses to be used by school children and others and to 
be paid for by funds derived from such activities_____ 804 

School funds. See Appropriations and Expenditures. 
School funds. See Education. 
School treasu1·er. See Public Officers. 
Search. See Intoxicating Liquors. 
Search warrants. See Courts. 
Sea1·ch warrants. See Criminal Law. 
Search warrants. See Intoxicating Liquors. 
Second offenses. See Criminal Law. 
Second offenses. See Intoxicating Liquors. 
Second sentences. See Criminal Law. 
!3ecretary of state. See Public Officers. 
Sheriff. See Public Officers. 
Sheriff, deputy. See Public Officers . 
Showmen. See Peddlers. 
Shut-off nets. See Fish and Game. 
Signs. See Bridges and Highways. 
Signs. See Railroads. 
Slaughter houses. See Public Health. 
Slot machines. See Criminal Law, gambling. 
Snag poles. See Fish and Game. 
Snow removal. See Bridges and Highways. 
Soldiers' r ehabilitation. See Appropriations and Expenditures. 
Soldiers' rehabilitation. See Education. 
Soldiers' rehabilitation. See Military Service. 
Special counsel. See Counties. 
Special counsel. See Public Officers. 
State banks. See Banks and Banking. 
State depositories. See Banks and Banking--depositories, state. 
State employe. See Public Officers. 

STATE FAIR 
Commissioner of agriculture may enter into contracts for 

furnishing and operating amusement devices on 
grounds ----------------------------------------- 446 

Conunissioner of agriculture may a lter contract for fur-
nishing and operating amusement devices_ ____ ______ 446 

Members of advisory board are entitled to compensation 
for each day spent in assisting in conduct of fair 
from opening to public to close______ __ _________ ____ 737 

Appointment, duties and jurisdiction as to territory of 
police officers discussed --------------------------- 741 

State fair advisory board. See Public Officers. 
State insurance. See Insurance. 
State parks. See P ublic Lands. 
State property-neither quartermaster general nor superin

tendent of public property is authorized to sell 
military property condemned by board of survey un-
der 21.66 ----------------------- ----------------- 227 

StaLc treasurer. See Public Officers. 
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STATUTES AND CONSTITUTIONAL PROVISIONS, SESSION 
LAWS·, LEGISLATIVE BILLS AND RESOLUTIONS, ETC., 

REFERRED TO AND CONSTRUED 

U.S. Const. 
Ar t. Sec. Page 
I - - - -- ---- -- 8- - --------- 113 

541 
671, 672 10 ___________ 324 

II - - -------- 2- - - -------- 114 
IV -------- - - 2 ____ ____ 766-767 
Amendment XIV - - - ------·· 167 

U. S. Stats. 

217 
256 
335 
477 
531 
767 

9 Stats. at L. 56___________ 9 
519 ________ 401-404 

426 30 563 ___ ___ _____ 89 
34 517 ____ ___ ____ 726 
35 1075 ________ ___ 443 
37 324 __ _________ 54 

489 _____ ______ 443 
39 199 ___________ 114 

355 __ _________ 252 
40 968 ___________ 408 

1200 ___________ 252 
41 759 ____ __ _____ 113 

781 ________ ___ 114 
42 1021 ___________ 529 
43 253 _______ ____ 273 
44 375 (par t 2) ___ 470 
Title 18, sec. 662 (part 1)816-817 
Sec. 5219, R. S. ------ -- ---

-- - - __ 860, 362-365, 367, 371 
5278 -- --- ------- - - - - - 106 

816-817 
10 Comp. Stats. 1916, sec. 

10126 ---- ---- -- - - -- - - 817 

Wis. Const. 
Ar t. Sec. 
I - - -- - - -- --- 1---- ------ - 335 8 ___________ 387 

9 _____ ______ 256 
11 ___________ 42 

43 12 ___________ 445 
18 __ ___ ___ 308,310 

II - --- - - - --- 2_____ ______ 9 
III ----- -- --- l _____ __ ____ 272 

382-384 
IV ---- - --- -- l ___________ 247 3 ___________ 180 

9 _________ __ 114 

Wis. Const. Page 10 ___ ______ __ 250 
11 _________ __ 40 
21 ______ _____ 39 

519-520 22 ___________ 117 
245, 246 

248 23 ___________ 246 
26 ___________ 458 

V ------- ---- 4 ___ _______ _ 114 
VI ---------- 2----------- 686 

772 3 ____ _______ 270 
4 _______ ____ 44 

246 
638 

VIII ------ 4 ______ __ 45~452 
6 __ ______ 452, 454 
7 ______ __ ___ 454 
8 __ ____ _____ 119 
9 ________ 452,465 

10 ___________ 451 
731 

X ----------- 384 
662 

2 _______ _401,403 
426, 427 

664 
727 3 ________ 303-310 

6 ____ ____ 308-310 
8 ________ __ _ 591 

XI --------- - 3 _________ 99,100 
144 
152 
248 

262,263 
263 
265 
331 

381- 384 3a ______ ____ 805 

XII -------- - 1--- ---- -392, 394 XIII ------- - 3 ___ ________ 380 
3 ___________ 480 

Laws 1863 
Ch. 155 ___ __ ____ ____ ___ __ 44, 46 

Laws 1864 
Ch. 343 ____________ _______ 830 

Laws 1865 
Ch. 537 __ __________ ___ ____ 404 

663, 664 
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Laws 1872 
Ch. 188 _____________ _ Page Laws 1911 P age 30 Ch. 337 ______ _____________ 173 

596 _______ ----------- 548 
La ws 1874 

Ch. 3.J2 ____ _______ ·------- 44 Laws 1913 
Ch. 61 o_ ---------------- _ ;;47 

Laws 1879 
Ch. 204__ _ ___________ 6511, 6n5 Laws 1915 

Ch. 474 ___________________ 43!l 
Laws 1882 500 ______________ __ 173, 175 

Ch. 290 ------------------ 45 60L_____________ _____ 85 

Laws 1885 Laws 1917 
Ch. 103_____________ _ ___ 231 Ch. 14__________________ __ 85 

!)l ____________________ 270 
La,vs 1887 qg __ ____________ ______ 174 

Ch. 534 __________________ 654 136 ___________________ 20L 
195 ___________________ 174 

Laws 1889 315---- - - ------------- 700 
Ch. 255 - ---------------- 67<l 387 _____________ ___ ___ 769 

622______ ______ ______ 85 
Laws 1891 

Ch. 418 -- - --------------- 654 

Laws 1893 
Ch. 284 - - - - --------- __ 231 

Laws 1895 Ch. 24- _________ __________ 287 

30 ------------------ 438 
298 --------- --------- 821 

Laws 1897 
Ch. 237 _______________ _ 822 

Laws 1899 
Ch. 296 - ----------------. 822 

Laws 1901 
Ch. 243 __ ------------- - _ 605 

433 ---------- -- - ---- 85 

Laws 1903 
Ch. 283_______________ -- 18 

Laws 1905 
Ch. 261 --------------- _ 605 

Laws 1907 
Ch. 376 -------- _122,124,152 457 ___________ ----- _ 102 

459 ___ ____________ -- 183 
499 __ ______ 544,546,547,549 
583 ---------- ---- 436 

Laws 1909 Ch. 180 ___________________ 548 
29] ______ --------- _ 55!) 381 ___ ______________ __ 606 

398 ---------- ---- _ 439 

Laws 1919 
Ch. 95________ ---------- 665 313 ____________ ___ ____ 151 

362 ________ _________ __ 465 
389 ___________________ 86 
403 ___________________ 465 
454 _____ ___ ___________ 86 
493 ________ ___________ 185 
577 ___________________ 812 
G67 ___________________ 133 
691 _______________ ____ 313 
695_______ _____ ____ ___ 3 

Laws 1921 

18 
139 

Ch. 96________ __ ___ _______ 33 
276 ___________________ 331 
360 ___________________ 544 
422 ____________ _______ 38 
459 ___________________ 508 
470 ___________________ 180 
476 ________ ___________ 295 

748 537 _______________ ___ _ 186 

5!)0_ -- --- --------- 33 
180 
881 

Laws 1923 
C' h. 81 _ --- -------- -- 58 

666- 668 
108 __ ---------------- 174 

297- 299 152 _____ __ _______ ---- 483 
304 _________________ __ 333 
391 ______ ________ ___ __ 365 
405 ___________________ 61 5 
446 ___________________ 299 
448 _____ ___________ ___ 333 
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Ch. 
Laws 1925 Page 

11 __ ____ __ ___ __ ----- - 252 
57 ______ __ ____________ 302 

755 58 ___________ ____ ___ __ 26 
64 ___________ __ __ _____ 11 

96 --- --- -------~- --- 150 159 ____ _____ _________ _ 630 
192 ___________________ 252 
334 ___ ______ _________ _ 822 

359 ---- --- - --------- 429 372 ________ ___________ 28 
404 ___ ________ ___ _____ 29 
449 __ ____ ___ ______ ____ 50 
450 __ _______ __ ___ __ - - 295 

748,749 
Bills 1925 

No. 549, S. __ _ - - --------- - 822 

Laws 1927 
Ch. 6-------- ---------- --- 442 15 ____________ ___ _____ 521 

21 __________ ___ 322, 328, 329 
553 24 ______________ ___ ___ 442 

26 ______ ______________ 709 

44 __ _ - - --- ----- - - ---- 457 
517 73 ____ __ ____ __ ____ __ __ 553 

79 _______ _____ ___ __ 356, 357 
701 94 ____ __ ________ ____ __ 650 

95 __ ______ ____ __ ____ __ 720 
149 _____ ___ - - ---- ---- 406 155 ____ __ __ _______ _ 660, 661 
188 __________ ______ 444- 446 
195 ___ __________ ___ ___ 633 
204 _________ __ ________ 631 
205 _________ __ _______ 486 

7,19, 750 
208 _________ __ __ __ 7~0,791 
209 ___ __ ___ __ _____ _ 813,~14 
233 ______ ___ _________ _ 703 
269 _______________ _ 601,602 

648, 649 
765 352 ___ _______ ______ 580,581 

380 _________ __________ 795 
395 __ ____ __________ 6~1, 642 

695,697,698 406 ____ _____ __ ___ _ 775,776 
425 _______ ___ _____ _ 733, 734 

735, 736 
804 433 ______ ____ ______ ___ 689 

448 ______ ___ __________ 585 
722,724 463 ____ ____ __ ___ _ 571,572 

475 __ ____ ___________ __ 731 
476 _____ __ ____ ________ 690 
478 ______ ______ ____ __ _ 627 

57 

Laws 1927 P age 496 __ ____ ___ ____ ___ ___ 657 
685, 686 525 ___ __ ____ __ ____ ____ 598 
613, 615 526 ____ __ ___ _____ __ 570,571 

531 ______ __ ___ ________ 611 
620, 621 534 __ __ ____________ __ _ 684 

536 ___ __ ________ __ ____ 784 
537 ___________________ 618 

733 
539 ____ ____________ 755, 756 

774 542 ___ ___ __________ __ _ 598 
613,615 

Bills 1927 
No. 10, A. ________ __ ______ _ 179 

40, A.__ __ ____________ 256 
44, A. __ ____ 360,362,371 ,372 
57, A. _________ __ __ ___ 144 

152,153 64, A. ________ ___ __ ____ 159 
78, A. _________ __ _____ _ 360 

132,A·- --------- --- ---- 144 
152,153 150, A. _____________ ___ 117 

185, A . _________ __ ___ __ _ 137 
259, A. __ __ ----------- - 334 267, A. ______________ ___ 184 
300, A._ ________ ____ -- 203 
333, A. _________ _ 401 ,402,404 

426 
360, A.___________ --- - 331 
430, A. __ ______ _________ 247 

542, A·- --- -- - - --------- 26fi 543,A. ___ __ _______ __ 265,266 
638, A. ___ _________ ____ 654 
29, s.__ ___________ ___ 54 

110, s. __ ____ ______ _____ 263 
131, s ___ _______________ 276 
136, s. _____ ___ ______ __ _ 137 

2.15, 246 
137, s.__ _ _____ 214, 215,217 
1s1, s. ______ ___ ______ __ 381 
158, s. __ _____________ __ 262 
247, s. ____ ____ ___ __ ____ 654 
271, s. __ __________ 486,487 
432, s. ________ ___ ___ ___ 35s 
455, s. _______________ __ 322 
493, s. _______________ __ 421. 
601, s.__ _ ____________ 440 
603, s. _____ -450, 452, 4!i4, .155 
sn, s. __ __ _____________ 823 

Resolut ions 1927 
No. 100, A. ________ _ ---- - - 527 108,A. ______ _____ ___ __ 519 

36, s. __ __ ____ ________ 381 
Jt. No. 15, S. ___ ______ __ 119, 121 



898 OPINIONS OF THE ATTORNEY GENERAL 

Rev. Stats. 1858 Page Stats. 1919 P age 
Ch. 19 ____ __ __ ___ ___ __ ___ 269 Sec. 20.78 ----------------- 86 

20.785 ------- - ---- ---- 86 
Stats. 1871 42.12 (3) ___________ 507-508 

Sec. 45____ ------- - ----··- SSO 2024-4i7j __ ------------ 827 

Rev. Stats. 1878 
Ch. 86 __ __ __ __ ____ __ ______ 654 
Sec. 747 __ _____________ ____ 124 

1223 ______ __ _______ 229, 230 
(2) _______ _____ __ _ 230 
(8) _____________ 230 

Stats. 1898 
Ch. 205 ______ __ ___________ 654 
Sec. 37 ____________ __ ______ 436 

694 __ __ __ ________ 124- 123 
729___________________ 3 

139, 140 1296a ________ ___ ____ 679 
1955a _________ __ ______ 655 
4539 ____ ____ ___ _______ 72 
4865 ____ __ - ---------- 57 

Supp. 1906 
Secs. 169g to 169,n _________ 85 

169g _____ -----------· 85 
169i __ -- -------------- 85 
1379-ll _____________ 811 

Stats. 1911 
Sec. 694 (4) ____ ____ ____ 124-125 

1317111- L_ ______ _173, 174 
1317111- 2 __ -- __ _____ 173. 174 

(2> --~-------- 173 
1797 111- 74 (l) ______ __ __ 546 
1797111- 77 __ -- -- ------- 5-!8 

Stats. 1913 
Sec. 1797111-74 _____ ------- 547 

Stats. 1915 
Sec. 169u-----------------85, 86 169h ___ ______ __ __ __ _ 85,86 

169i( ]) __ __ _______ __ _ 85,86 
172-133 _______________ 85 
1273 ____________ ---- 647 
1636-250 6 __ ___ ______ _ 173 

10 ____ ______ 173 
11 ___________ 174 

Stats. 1917 
Ch. 45q ______ ____ _________ 313 
Sec. 14.68 (1) __ _________ __ 85, 86 

20.78 ---- ______ ____ 85-86 
34 .02 (6) _____ ____ ___ __ 174 

(7) ___________ 174. 175 
34.03 _______________ 17,1, 175 
875 ____ ----------- -- 313 

· Stats. 1921 Ch. 76gg __ ________ __ _____ 442 
Sec. 20.61 (4) ______________ 84 

926-158 w i t h d r aw n 
from statutes by ch. 
590, L. 1921 ------ _ 331 1322 111 __ ____________ __ 299 

1322n ____________ __ __ 299 
13220 _____________ __ __ 299 
1325 __________________ 299 
1409g 6 __ __ __ __ _______ 781 
1416- 17 ___________ ___ 73 
1438 1 __ __ - - ---- -- -- 333 1447 1 ______ __ _______ 333 
1492b 3 ____ __ _________ 483 
1797111- 79 3 -- ------- 544 

Stats. 1923 Ch. 84 ____________________ 251 
Sec. 36.06 (6) ___ ___ __ ____ 615 

71.21 ____ _________ _ 301. 302 
754--756 

74.73 ---- --- - ------- 301 
83.02 --------- ------- _ 252 (l) __ ____ ____ __ __ 251 

(3) __ ____________ 251 

83.03 ------ --- --- --- 253 
(1) to (5) ____ ____ 252 
(2) ____ __ __ ---- - 251 
(5) _________ ___ __ 251 

84.01 to 84.09 ______ __ __ 251 
84.03 __ __ ____ __ ____ 252, 253 

(1) ------------ 252 (2) __ ________ _ 252,253 
(7) ______________ 252 

87.07 (l) ____ __ - - -- -- 299 
( 2) __ _____ ____ 297-299 
(3) _________ __ 297-299 

143.05 (10) ____ __ ----- 73 226lp __ __ _____________ 334 

2454 (2) -- ------ ------ 670 4731 ___ ____ _____ __ ___ _ 429 
4733 __ ________________ 284 

429 

Stats. 1925 Ch. 16 __________________ 534 
17 __ __ __ ____ ____ __ ____ 21 
18 ____________________ 21 

27 ____ __ -- -- ----- --- 29 28 ________________ __ __ 29 
33 __ ________ __ ___ _____ ?28 

374-376 39 _________ ___ ____ __ __ 493 
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Stats. 1925 P age 46 ______ ___________ ___ 464 
49 ______ ______________ 278 

455,457 50 ___ _______________ __ 535 
65 ______ __ ____________ 266 
74 ___ _____ ___ ___ _____ _ 89 
75 _______ __ ___________ 516 
78 ____________________ 12 
83 __ __ ____ ___ _________ 253 
87 ___ ________ _________ 338 

94---- - - ------ --- ~--- - 442 
482 126 ___ _______________ _ 328 

134 _____ ______________ 494 
136 __ __ __________ ____ _ 274 
142 _____ _____ ____ _____ 136 

235 147 _____ ____ ___ _______ 274 
151 ___ ______ _____ __ 191, 192 

213 
165 ____ ______ _________ 134 
174 ________________ __ _ 424 
180 _____ __ ____________ 553 
197 _______ ______ ___ 542, 549 
202 ___ __ ___ _____ ______ 100 
204 __ _________________ 28 
205 ___ __ ___ _____ __ __ _ 306 
210 ______ ________ _____ 264 

Sec. 1.035 ------------- - --- 9 
4.01 -------------- --- - 180 5.12 (2) _____ ___ __ _: ___ _ 601 
5.26 (6) _______ ________ 126 

6.01 ----- --- ----- ----- 272 (l) __ _____ ________ 273 
(2) _______________ 273 
(3) _______________ 273 
(4) _______ ___ __ 273, 274 

6.21 ------------------ 601 
6.22 --- - -------------- 601 (4) _______________ 436 

601 
6.23 (5) _____ __ ___ _____ 126 
6.32 (2 ) __ ____ ____ _____ 60 

(4) ______ _____ __ __ 61 

6.41 ---- - --'-- --------- 275 13.05 (2 ) ______________ 520 

13.25 ---- - - - --- --- - --- 466 
13.30 - ---- ----- ---- - -- 466 
14.22 -------- ----- ---- 465 
14.43 -------------- - -- 49 14.44 (2) ___ __________ 49, 50 

(4) _______ ______ 49,50 
14.53 (3) ______________ 270 
16.16 (l) __ __ _____ _____ 534 

17.03 --- ---------- ---- 7 
91 

17.07 ----------------- 176 (4 ) ________ ___ 463-465 
17.09 (5) ______ _______ _ 188 

899 

Stats. 1925 P age 
17.20 (2) __________ _464-465 
17.21 (3) _________ _____ 261 
17.22 (l) __________ ____ 76 

(2) ______ ___ _____ 76 

17.23 - ---- - --- -------- 258 
381 

18.01 (1) __ _____ ______ 19, 21 
(3) ___________ ___ 21 

20.01 - - ------- -------- 121 
521 

20.10 -------- - - - ------ 376 (4) _________ ____ _ 376 
20.11 (2) _____________ _ 413 

( 3) __ __ _______ 413, 414 
20.17 (9a ) ____ ______ 423, 424 

(24 ) __________ ___ 423 
20.207 ______ ___ _____ _ 54, 55 
20.24 ______________ 266, 267 

(7) ____ ___ _______ 267 
(8) ___ ____ ______ _ 267 

20.41 (l ) ____ ___ 820, 822, 823 
(2) __ __ ___ __ __ ___ 524 

20.49 (8) ___ _____ ______ 210 
437 

474, 475 
20.575 ---- -------- - --- 42fi 20.61 (4 ) _______ _______ 84 
20.75 --- --- --------119- 122 
20.77 - - --------------- 521 20.78 ___ ___ __________ 85, 86 
20.785 _____ __________ 86, 87 

21.18 - - ----- --- - ----- - 118 (l) ________ ______ 112 
(2) _____________ _ 112 

117 (3) __________ _ 112-113 

21.24 ----- - - - --- ------ 227 
21.33 - ------ --------- - 118 
21.48 -------- --- ---- -- 118 (3) ___ _____ _____ _ 113 

21.56 - ------ ---- ---- -- 227 
25.07 --------------580- 581 
26.08 (3 ) _____________ 54-55 

27.05 ------- - - ---- --- - 421 29.01 (3) _______ __ ____ _ 407 
(5) ___________ ___ 407 

29.02 ------- --- - ----- 472 
29.04 - ----------- - ---- 478 
29.05 (6) ---- - --------- 108 (7) ______________ 108 

29.09 (1 ) - --------- ---- 407 29.13 (2) ___ ____ _______ 198 

29.18 -------- - -------- 244 
295 (3) ___ ________ 294,295 

(6) ___ _____ __ ____ 632 

29.24 (l) _ ------- - ---35, 36 
29.26 - ---------------- 477 29.30 (2) ___ _________ __ 532 
29.33 (6) __ - ---------- 348 
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Stats . 1925 Page (7) ___ ______ ____ 348 
29.41 ___ ___ ________ 198, 199 
29.43 (l) __ -------- -- - 259 29.48 ______________ __ 45, 46 
29.59 (5) __ _____ ____ ___ 244 

294-296 
29.60 -- - ---- -------- 407 
29.63 --------- - ------- 45 (3) ____ __ _____ 471,472 

(6) ____________ 207 
33.01 ------------- ---- 377 (l) __ ____________ 374 

(2) ___________ ___ 374 
(3) _________ ___ __ 21 

374,375 
(4) ___________ 376- 378 

33.03 ---- ----------- 441 (2) ___________ __ ]9,21 
228 (4) _________ ____ _ 20 

(5) ___ ___________ 375 

441 
(6) _______ ____ 375, 377 

441 (7) _____________ 21,22 

(8) ____ -------- 21 
228 

33.04 (5) ---- -------- 20 (6) ______________ 20 
34.02 (7) _________ ___ 175 

34.03 ----- - --------- - 175 35.69 ______ ______ 601, 602 
36.01 (l) __________ ____ 309 

36.03 -- --------------- 21 
523-524 

36.06 (l) _________ ___ - 308 

36.06 (6) - ------------- 613 
36.16 --- ------------ 524 
36.17 ----- ------------ 523 
37.02 ------------- -- 21 39.14 (l) __ __ ____ __ ___ 493 

(2)----~------ -- 493 (7) ________ ___ ___ 493 
40.08 (4) ___ ______ ___ __ 653 
40.085 __ _______ 241, 242, 244 

(l) __ __ __ --- --- 242 
(2) ____________ 242 
(3) ______ ----- 242 
(5) ______ - --- --- 242 

40.09 (3) __ __ ________ 528 
551 

40.17 ------------ 2.J l -244 
529 

(3) ____________ 243 
40.53 ------------ - -- 563 (3) __________ ___ 513 

40.63 ---- - -------~---- 513 (l) ___ ___ ---- 513 
40.64 ----------------- 734 
40.645 -------------- 734 

40.67 (l) __________ _ 308, 309 
Stats. 1925 Page 

40.675 ---- -- --- - - - - - - - 804 
40.685 ------ --- ------- 806 
41.15 ------------- --- - 395 
41.15 (7) ----- --------- 90 

(10) __ ---------- 90 
205 

41.16 - - - - ------------- 394 
41.251 - ----------- ---- 484 
42.2.J ----------------- 221 

224 
.J2.32 ------ - -------- 221 42.51 (4) __ ____________ 508 

(5) _____ ________ _ 508 
43.08 (2) __ ____ __ ---- 44:J 
45.27 (7) ______________ 133 
46.01 (2) __ ________ _464, 465 

467 
(5) _ - ----------- 464 

46.03 --- ------------- - 21 
48.01 - ----------- - --- 202 

(3) ____________ 202 
48.07 (l) ______________ 236 

(3) ______ ___ 234,236 

48.33 ----------------- 236 
254 

(6) __________ - - 235 
505 

49.01 ct seq. __________ _ 341 
49.01 --- ------- ------- 63 49.02 (4) _________ _____ 456 

(7) ___ ___________ 456 

535 
49.03 - - --------------- 139 (l) ___________ 13-15 

341 (2) __ __________ __ 14 

341 (3) ___________ 340,341 
(4) ____ ___ _____ __ 341 

49.04 ____________ 277, 278 
(1) __________ ___ 13-15 

(2)------ ---~- --- 278 
49.07 ----- - ----- -- -- 105 

292-293 
49.10 - - --------------- 271 
49.14 (2) _____ _ - - --- - 64 
49 .1 5 - - --------- - - ---- 63 

341 
50.02 - - ---- - - ------ -- 535 
50.07 ---- - - --------- -- 535 51~1 (3) ______________ 283 
51.06 (2) __ _____ ____ _ 3 

51.12 (l) _ ------------ 77 
(2) __ ----- --- - -- 77 

53.11 ______________ 502, 503 
(2) _____ _____ _ 503,50.J 

54.02 - - ------------ 448 54.07 ______________ 448, 449 
55.07 (l) ____ __ ________ 232 
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Stats. 1925 P age 
57 .01 to 57.05 __ - -- --- - 510 
57.06 - - --------------- 80 

83 ( l) __ __ ________ __ 75 

80,81 (3) ______________ 503 

59.02 --- --- - - -------- - 117 
59.03 (2) ___ ___ _____ 145, 147 

147, 149 
188 (3) ___ ____ _______ 140 

59.04 (l) ________ __ ____ 145 
59.05 (l) ___ ___________ 58 
59.06 (2) ___________ 147-149 

59.07 - - --------------- 2 
146 
397 

(l ) _ ------------ 127 (2) _______ _____ __ 181 
(6) ______ __ ______ 127 
(7) ______________ 38 

397 
(11) ___ ___ __ __ 195- 197 

211,212 
387 

(18) _______ __ -- 146 

59.08 - - --------------- 2 
38 

59.08 (9) ______________ 16 

59.14 ------- ---------- 38 
(1) -------------- 127 

59.15 - --- ------------- 51 (l) ________ ______ 51 

416 (3) ___ _________ __ 110 

189-190 
229 
416 

(5) ____ __________ 3 
125 

59.16 (1) __ ______ ______ 261 
(3) ___ ___________ 262 

59.20 (2) ---- ---- - ---- - 58 
59.21 ---- ------- -- ---- 2 

38 
59.26 ----------- - -- --- 3 59.28 (24 ) _____________ 237 

59.44 -------- - ---- ---- 188 (1) _____ ________ 17-19 
(2) ______ ___ ____ 17-19 
(3) ____ __ __ ______ 18 

188 
59.47 - - - - - ----------- 51 (2) _____ ____ _____ 52 

(3) ___ _________ __ 52 
(7) ______________ 52 

59.50 -------- -- - - ----- 495 
59.75 - ------ -------- -- 481 

901 

Stats. 1925 Page 
59.81 (2) ------ -------- 58 

666, 668 
59.88 _____ _____ ____ 552, !i53 
60.29 (25) ___ ___ __ - - - - 496 
60.57 - ---- - -- - ------ -- 313 
61.19 --- ---- - - - - - ----- 312 
61.30 - ------ ----- - - -- 166 

312,313 
61.34 (16) ____ __ __ ___ _ 29, 30 

(38) ___ ______ __ __ 496 
62.09 (5) ______ ___ _____ 381 
62.11 (5) _______ _______ 257 
62.12 (7) ______ _______ _ 496 
62.13 (8) --- --- ----- --- 99 
62.15 (12) _____________ 205 
62.16 (7 ) __ _________ __ 96-98 

161 
62.18 (l) __ ____ _______ _ 354 
62.20 __ ___ __________ _ 96, 98 

(3 ) _________ ____ 97,98 

62.21 (2) ------------- - 96· 
62.24 ----- - ---------- - 4 (2) __ ____________ 444 

500 
65.01 --- -------------- 266 
65.02 ------ - ---------- 266 
65.03 --- -------------- 266 
65.04 ----- - ---- ------- 266 
65.08 (14) - - ------- ---- 266 
66.001 ----------- ----- 99 66.06 ____ ______ __ __ 542, 544 

(l ) ____________ __ 542 
(7) _______ __ __ 542,543 
(8 ) _______ ____ 542-544 
(9) __ _____ ____ 542,543 

67.04 ---------- ---- --- 545 (2) __________ ____ 545 
(4 ) ______ ________ 545 
(5) ____ _______ 545- 546 

67.05 (5) __ _________ 353, 354 
67.12 __ ____________ 388-340 

(2) __ ____ ___ __ ___ 339 
(3) ____ __ _____ _ ·- 339 
(6 ) ____ ____ _____ 339 
(7) __ _____ __ __ 491,492 

67.13 (3 ) __ _________ 290, 291 
69.36 ------- --- ------- 95 
69.37 ----- - - ---- - - ---- 95 
70.06 - --- - ----------- - 9 
70.07 - ---- ----- - - - ---- 9 

161 
70.11 ------ --------- ·- 161 

(1 )----------- --- 9 
417 (10) ____ ___ ___ 370,371 

70.31 __________ ____ 369, 371 
(l) __ ____________ 88 

369-370 (2) ___ ______ _____ 370 
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Stats. 1925 Page 
70.37 ----------------- 371 
70.38 --- --- ------- ---- 89 

371 
70.39 ----------------- 371 
70.40 ------------- ---- 371 70.404 _____________ 369-371 
70.44 ________ __ 360, 361, 369 
70.47 (6) ___ ______ _____ 88 
70.48 _______ ___ 360, 361, 369 
70.68 (2) __ _____ _____ __ 9, 10 
71.18 (4) ___ ___________ 301 

71.19 ------- ------- --- 302 
74.01 ----------------- 506 
74 .10 ----------------- 89 
74.12 -------------- -- 89 
74.33 et seq. ____ - ------ 506 
74.39 ----------------33, 34 74.44 _________ ___ ____ 33,34 

398,400 
74.47 ______________ 515, 516 
74.57 (l) __ _________ 417-418 

74.61 ----------------- 401 
515-517 

74.62 --------------- -- 10 
75.01 --- - ------------- 419 

516 
75.04 ----------------- 516 
75.05 - --------- ------- 516 
75.12 ----------------- 1 

78 
75.22 --- - ------------- 34 75.25 ________________ 33, 34 
75.34 ___________ ___ 277, 278 

420 
434 (1) _________ __ 398-400 
434 

(2) ______ ___ __ 399, 400 

75.35 - - - -------------- 278 
399 
420 
434 

75.36 - ------- --- ---- 1 
76.33 - ------- --------- 28 
76.38 (1) - - - - ---- ----- - 349 (2) ____ ______ _ 349,350 

78.04 ----------------- 12 78.06 _____ ______ _____ 12, 13 

80.01 - ------------- --- 233 
(2) ________ - - --- 491 

80.08 ____ ___ ____ ___ 233, 234 
491 

81.15 ------ ----- --- --- 338 
82.01 ----------------- 174 
82.02 (1) ----------- - - _ 174 

(15) ___ _____ _ 195-197 
211 

245,247 
517 

Stats. 1925 Page 
82.05 ---------- - --- --- 143 (1) ___________ 164,165 

82.06 ------- - ------ - -- 144 (1) ___________ 372,373 
(6) ____ _____ __ ___ 165 

83.03 - ---------------- 337 
83.06 --- - ------------- 338 (l) ___ ___________ 337 

83.14 --------------- -- 279 (2) ______________ 279 
(3 ) ______ ____ ___ _ 279 
(4) ______________ 279 

84.01 to 84.09 __ ------- _ 253 
84.03 ------ ----------- 253 (2) __________ ____ 253 

(7) ______________ 92 

253 (9) ___________ 252,253 

84 .07 (2) -------------- 206 
85.04 ---------.-- - - ---- 405 (1 ) ______ __ ___ 385-386 

405 
(12) __ ________ 282,283 

85.10 (l) ___________ 186, 187 
(4) _______ ____ ___ 186 
(8) ________ ______ 186 

85.18 (l) ________ ______ 185 
(2) ____________ __ 185 
(3) ____________ __ 132 

185-187 (7) ___________ 131-133 
(8) _____ _________ 132 

85.22 ----------------- 561 85.25 ____ ____ ______ 225-227 

86.14 ---------------- - 297 86.16 ______________ 501, 502 
(l) _____ _____ ____ 501 
(5) ___________ 501-502 

86.19 --------------- _ 305 (l) ______________ 150 

305 (2) _____ ___ ___ ___ 151 

303,305 (3) ______________ 151 

303,305 
87.02 ---------- - - ----- 317 
87.04 ---------------- - 488 (1) ____ ___ ____ 315-317 

(2) __ - - - -- --- --- 316 
359 (4) ______________ 359 

87.07 ------- - - - ----- -- 297 
(1) -- - --- ------ 298 

89.37 (2) - ----------- -- 435 (4) _____ __ ____ 433,434 
(5) ____________ __ 435 

89.47 (8) _____ __ _______ 611 
93.06 - - - - ----- ------ - - 447 
93.07 ------------ ----- 447 



INDEX 

Stats. 1925 Page 
94.09 ---- --------- ---- 59 
94.16 ---- -------- - - --- 483 96.13 ___ ___________ 413, 414 
98.05 (l) __ _______ _____ 59 

98.06 --- - ------------ - 60 
99.14 ----------------- 179 102.07 (l) ____ ________ _ 143 

116.02 - --------------- 390 
117.02 --------------- - 48 
119.62 (1) --------- ---- 559 
126.01 --- - ------ - - ---- 66 
l 26.02 ---- ------------ 66 126.03 ____ _______ ____ 66, 67 

126.52 -------------- _ 321 
129.01 to 129.10 ________ 342 
129.01 --- - ------- ----- 286 
129.14 (l ) ___ __ ____ _499 , 500 
133.09 --------------- - 68 (l) ___ ___ _______ 69 
134.01 _____________ 209- 210 

494 
514 

536,538 
136.01 (3) ___ __________ 274 

(11) _________ 354,355 
141.06 ( l) _____________ 660 
142.01 --- ------------- 618 
142.02 ---- - ----------- 136 

618 
142.04 ---------------- 136 
142.05 ------- - - - - --- 235 
142.07 --- ------------- 136 

235 
143.05 (10) ____________ 73 
143.07 (5) _______ - ---- 498 
146.16 ---------------- 73 
147.01 _____________ 279, 282 

(l) _ - - --------- 281 
560 

. 147.02 _________ 279, 281, 282 
560 

147.05 to 147.07 __ __ -468, 469 
147.09 --- - ---- ------ 468 
147.17 --- - ------------ 522 
151.02 (5) ----- ----- --- 171 
151.03 ---------------- 179 151.04 (l) ____ _________ 178 

191,192 
213 (2) ___ ________ __ 140 

178 
192-193 

(3) ________ __ 140,141 
178 
193 

151.05 ------- --------- 141 
192 
213 (l) ___________ __ 213 
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Stats. 1925 Page 
152.03 (l) ______ ____ __ _ 47 

(2) __ __________ 64-65 
157.07 _____ __ ____ __ 332-334 

165.01 ----- ---------- - 74 (2) ______ __ __ __ 41-42 
43 

138 
404,405 ( 5) ___ __________ 37 

(19) ______ ______ 346 
(22) ___ ___ ______ 347 
(23) ___ _________ 42 

43 
(25) _________ 352,353 
(28)------- -- --- 170 

347 (30) __________ __ 170 
347 (30a) ________ __ _ 71 
347 
479 

(31) __ __ ________ 509 
(32) ___ ______ 134, 135 

561 
(33) ____ - ------ 347 (36) __ _________ _ 137 
(37) ______ __ ____ 137 

166.01 - - ------------- - 128 
174.05 --------------- - 424 (l) _____________ 425 
174.06 (l) ___ ____ ______ 425 
174.07 ( 4) _________ _424, 425 
174.10 (4 ) _______ ____ __ 425 
175.02 (l) _______ ______ 533 

(2) __________ 533,534 
180.02 (9) ------------- 157 
180.07 ---------------- 526 
180.11 (3 ) ------------- 553 
184.03 ---------------- 684 185.08 (2) _____________ 214 

(3) ___ _________ _ 214 
(4 ) ___ __________ 214 
(5) ____ _ ____ 214-217 
(7) ___ _______ ___ 215 

192.75 ____ _________ 137, 138 
194.01 --- - --- ----- - - -- 641 
195.09 ------- --------- 328 
196.01 (l) _____ _____ 542, 544 
196.50 __________ ___ 546, 549 

(l) ___ __________ 546 
196.54 ____ ____ _ 546, 548, 549 
196.55 __________ ___ 546-549 

550 
196.56 - - - - -- - - - - ------ 550 196.57 _______ ___ __ _ 646-549 
196.58 (l ) ____ ____ ___ __ 204 
196.73 ________ _____ 239, 240 
197.01 - ----- --------- - 544 (l) ___ ____ ______ 543 
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Stats. 1925 Page (2) ___ ___ _______ 543 
(3) ______ ____ 543,544 
(4) __ ___________ 543 

200.04 (3) ____________ _ 169 
201.04 ____ _________ 462, 463 

530 (l) _____ ________ 463 

(3)------------ - 530 (4) ____ __ _______ 530 
(5) ____________ _ 463 

530 (10) ____________ 463 
(15) ____ __ ______ 463 

201.11 ____________ _462, 463 
530,531 

(1) ___ _______ 462. 463 
530 (2) ____ _________ 46a 

201.25 (l) _____________ 460 
201.38 (1) ------- ------ 461 
201.39 (15) ____ ____ ___ 27, 28 
201.40 _____ __ ____ __ 167- 169 

476 (l) __ ___ ___ _____ 461 

531 
202.06 (l) ___ _______ 130, 131 

184 
(2) __________ 130, 131 
(3) __________ 130, 131 
(4) ______ ____ 130,131 
(5) __________ 130, 131 
(6) ______ ____ 130,131 

202.08 ----- - ---------- 336 
202.11 (1) ____ ______ 101, 103 

(3> -~---- ----101-103 
203.28 - -------------- - 463 
204.26 ---------------- 460 204.30 ____ _____ ______ 27, 28 

(3) ___ _______ 225-227 

205.18 ----- - - - -------- 307 
205.20 - ----- ---------- 307 
205.21 ------ ---------- 307 
205.23 ------- ------- -- 307 
205.24 --------------- - 307 205.28 ___ _____ ___ __ 306, 307 
208.01 (4) _____ _____ 259, 260 

(5) ________ __ 259, 260 

215.08 -------------- _ 300 215.24 (l) _________ ____ 300 
215.26 _____________ 525, 526 
216.04 ---------------- 26 
220.06 --- - -- ---- ------ 50 220.09 _____________ 408, 409 
221.04 (6) __________ 408, 409 
221.31 - ---------- - ---- 332 

344 
221.42 ---------------- 79 223.02 ____ __ ___ ___ -408, 409 

410 

Stats. 1925 Page 
236.08 (l) ___ ____ ___ 332-334 

(2) __________ 333,334 
236.09 ___________ :_ ____ 421 
240.10 ------ ------ ---- 217 
252.14 -------- -------- 5, 6 

11 
501 

252.16 ---------------- 6 252.17 __ _____________ 92. 93 

256.03 - - -------------·- 106 (3) _________ __ __ 106 
256.04 _____________ 106, 107 
256.06 ---------------- 106 
256.07 _____________ 106-107 
260.14 - --------------- 391 
280.09 ---------------- 199 280.13 ____ ________ _ 199- 200 
280.14 _____________ 199, 200 
288.03 __ ____ _______ 107, 108 

288.09 ---------------- 212 
294.04 (1) ----------- - - 529 (2) _____________ 529 
300.08 to 300.15 __ --- - -- 562 
300.08 (3) ______ _____ __ 562 
300.10 --------------- 562 
300.15 ---------------- 561 
302.34 __ __________ _411, 412 
304.21 (1) ______ ____ 158, 159 

411,412 (2) ____ __ _______ 412 
325.05 (l) _____________ 466 
325.19 _______ ______ 162, 163 
331.07 - --------------- 391 331.35 (l) ______ ___ ____ 343 
340.69 ---- -------- ---- 387 
343.17 ------------- --- 433 
343.20 ----- -------- --- 433 343.24 _______ _____ _429, 431 
343.25 _______ ______ l 78, 179 

433 
343.401 _____ __ __ ___ 509, 510 
343.413 _______ ___ __ l 78, 179 

(1) __________ 191, 192 
343.428 _____ _______ 150, 151 
343.482 ------ ------303, 305 
346.27 -------------141, 142 
348.01 _____________ 163, 164 
348.17 - - -- --- --------71, 72 
348.231 --------------- 275 
351.30 ---------------- 379 
352.03 ----- - - - --·--\...--- 438 (9) __________ 438,439 
352.08 ---- ------------ 70 352.36 __ ___ ___ ____ _438, 439 
353.27 ---------------- 321 
353.31 ---------------- 80 

510 
356.01 ----------- ----- 259 359.05 ___ ______ ___ -429, 430 
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Stats. 1925 Page 
359.07 ------- ---- ----- 83 

284,285 
429,430 

359.12 et seq. ____ __ ___ _ 449 
359.12 --- --- - --- --- --- 81 

448 
359.13 - - ---------- ---- 81 

448 
359.14 --- ------- - ----74, 75 

• 79 
81 

448 
359 .15 --- - - - --- ---- - - - 448 
359.16 ----------- - ---- 448 
360.02 ----- ----------- 128 
361.01 et seq. ____ ----- - 500 
361.02 - -- - - - ---------- 67 

128, 192 
363.01 --- -------- - -- - - 190 
363.02 ----- ------- --- - 190 
364.07 - ------ -- ----- - - 564 366.01 ______ ___ __ ____ 57, 58 

194 
366.13 ------ - -- ------- 57 
370.01 --- - --- - - ------ - 283 (41 ) __ ____ ______ 95 

283 
Stats. 

Ch. 25 ___________ __ __ __ 571 , 572 
582 
592 
608 26 _____ ____ __ ___ ______ 665 

39 _______ _____ ______ __ 736 
40 _______ ___ __________ 786 
41 ___ __ ____ __ ____ ____ _ 786 
57 ____ ______ __________ 813 
67 ____ ___ ____ __ __ __ 571, 572 
71 ___ _______ ___ __ __ 755,756 
147 ___ __ _____ _________ 625 

637 153 _________ ___ ____ __ _ 785 
184 _________ _______ 684,685 
186 ____ ____ ___ ____ ____ 614 
194 __ ______________ 697,698 

208--------- - - - ------- 655 370 _______ __ _____ _____ 718 
Sec. 1.01 ____________ ___ 671, 672 

1.02 _______________ 671, 672 
1.08 _______ ___ _____ 671, 672 

5.12 ------ -- - - - - ------ 765 (2) __ __ ___ __ ___ __ _ 601 
5.22 (6) ________ ____ 827-828 
5.24 (l) __ ___ __ _____ ___ 828 

6.01 ( 4) ------- -------- 746 
6.14 (1 ) ---------- --790, 792 (2)~ ___________ 792,793 

(3) ____________ 792, 793 
(4) __ ____ ______ 792-793 
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Stat s . Page 
6.15 - - ------- - - 790,793,794 
6.16 (7) ______ ______ 790- 791 
6.17 ( l) __ ________ __ ___ 794 

(2) _____ _______ 794,795 

(5) ----- - - -------- 794 
6.22 - - --- ------------- 765 (4 ) _______ ________ 601 

6.28 - - - - - - -- - -- - --- 790, 791 
6.50 - ---------- ----- -- 746 
6.52 - ------ --- - - ------ 746 
6.53 - ------- - ---- ----- 746 
6.54 - - ----- - --- - --- 745, 746 
6.61 - - - --- ------------ 687 
14.29 - ------ - - - - ---- -- 686 

772 
14.30 (10) _______ ___ ___ 686 

772 
14.31 (3)------ ----- --- 686 

772 
14.32 ------- - --- - - - 772, 773 
14.65 --------- - ------- 700 
14.71 --- --- - - -------- - 659 (l) ______________ 657 

686, 687 
(6)-- --- ------ - -- 657 

16.01 to 16.30 __ -------- 620 
16.08 - ---------------- 620 
16.11 (2) ______________ 620 
16.12 -------------- - - - 620 17.03 ( 4) ______ _ ,. ___ 717-718 
17.07 ( 4) _______ __ _____ 565 

17.08 ----------------- 639 
17.09 ------ ----- - ----- 638 

(5) - -- - ---------- 638 
17.11 --- --- - - --------- 639 17.12 (3) ___ ___________ 639 

17.16 - - ------ - ------·-- 638 
20.11 --------- - - ------ 659 20.17 (9b) __ ________ 650, 651 
20.17 (26) __ ________ 650, 651 
20.206 _____________ 644-645 

20.207 ---- - - - -------- - 727 
20.24 ----- - ----- - - ---- 784 20.36 (6) ______________ 783 
20.39 (6) ---- - - -------- 783 
20.41 (l) __ __ ____ ___ 820, 822 
20.49 (8) _____ ____ __ 643- 645 
20.51 (5) ______ ________ 698 
20.60 (2) ___ ___ _______ _ 442 

(6) ______ __ ___ 737,738 

20.66 (2) ------------r - 818 
20. 73- renum bered 

14.71 - - - -- -- - 659 
(l )-1·enumber ed 

14.71 (1) -- -- 657 
686,687 

( 6 )-renumbered 
14.71 (6) -- -- 657 

20.76 ---- - - - - - ------ -- 700 
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Stats. Page 
24.01 (10) _____________ 665 

726 
24.39 ______________ 630, 631 

(l) __________ ____ 630 
25.01 (l) ___________ 591, 592 

(2) _______ ____ 591,592 
(3) ___________ 581,582 

591,592 
25.02 ------ ------- - --- 592 25.03 __________ ____ 591, 592 

25.07 -------------- --- 581 
26.07 ----------------- 727 
26.08 -------------- --- 665 

726 
26.22 ----------------- 630 

726 
27.01 (lm) ____ -------- 645 

(7)-------~---643-645 
28.01 ----------------- 726 29.09 (7) ______________ 758 

815 
29.18 _______ _______ 631-632 

(3) _________ __ 747-749 
(6) __ __ __ ___ __ 631-633 
(12) ________ _____ 693 

29.22 ---- ------------- 688 
29.25 ----------------- 698 

(2)----- -------- - 704 29.27 (2) ______________ 681 

29.57 ----------------- 690 
29.575 ------------ ---- 690 

728 
796 (l) ____ __ __ ___ ___ 729 

797 (2) ______________ 797 
(3) ______________ 797 
(6) _______ _______ 798 
(8) ___________ 728,729 
(10) ______ ___ __ __ 729 
(11) _____________ 690 

29.576 - - - ----- -----796, 798 
29.59 (5) ___ ________ 747-749 
29.63 (1) -------------- 693 (3) __ __ _______ 692-693 
35.03 (6) ______________ 659 
35.04 (1) ___ ___ ___ __ 658, 659 

35.24 ----------------- 658 
35.69 --- -------------- 602 

648 
765 

35.70 ----------------- 623 
36.06 (6) ____ ___ ____ 613- 615 
40.04 (5) ______________ 582 
40.13 (l ) ________ ___ 570, 571 
40.21 (2) ______________ 570 

40.29 (2) - - - ------- ---- 571 40.34 (l) ______________ 801 

Stats. Page 
40.50 to 40.60 __ -------- 734 

804 
40.50 -------------- 733, 734 

736 
804 

40.51 (l) _______ ____ 734, 735 
40.52 ---------- ------ - 735 40.535 (2) _________ ____ 570 
40.70 (2) -------------- 573 (3) ___________ ___ 574 

41.15 ------- ---------- 578 
778 

41.15 (7) -------------- 578 (10) ___ _______ 578,579 

41.16 ----------------- 778 
41.17 ----------------- 778 
41.18 ----------------- 778 
41.19 ----- ------------ 778 
41.20 ----------------- 778 
42.32 -------------- - -- 598 
43.50 ---------- ------- 805 45.27 (7) ______________ 358 
46.115 ---------------- 607 
47.08 - --------------- _ 764 (1) ___________ 720,721 

(2) ______________ 721 
(3) ____________ __ 721 

48.01 (l) ______________ 574 

48.20 (2) ------------- - 575 
48.33 --------------- -- 669 (l) ______________ 809 

(5) ______________ 809 
(6) __________ __ __ 764 

808,809 (8) ______ _____ ___ 809 
49.02 (l) ______ ________ 732 

49.27 -------------- - -- 762 
49.28 ----------------- 762 
49.29 (1 ) ------- ------- 762 (2) ___________ 762,763 

49.37 (1) ---- -------- -- 762 (2) ______________ 762 
50.07 ___ _________ __ 650-651 

(3) ______________ 650 

51.10 -------------- - -- 609 
51.12 (l) ___________ 732, 733 

51.19 ----------------- 575 
51.30 ----------------- 733 
52.02 ------ ------- - - -- 576 
54.02 (l) ____ ___ ____ 759,760 
54.03 (l) _____ _________ 760 

(3) ___________ 759,760 

56.18 ----------------- 584 
57.01 to 57.05 ______ ____ 590 
57.03 (1) - - - - ---------- 590 
57.04 - ---- ------ ------ 813 57.06 (l) ____ __ _________ 584 
59.03 (2) ____ __________ 71!! 



INDEX 

Stats. P age 
59.04 --- - --- - --------- 579 (2) ____ ____ ______ 579 
59.05 (l) ______________ 667 

59.07 (3) --------- - ---- 667 
59.15 (1) __ __ _______ 669, 670 

752 
(3) ___________ 752- 754. 
(5) _____ _____ ____ 758 
(7) ___ ___________ 758 
(8) ______________ 758 

59.16 (1 ) --- - - --------- 753 (3) ________ ___ 752-754 
59.20 (2) ______________ 667 

59.50 ------- ---------- 711 
59.79 - ---------------- 774 59.81 ____ .:. ____________ 667 

59.82 - ---------------- 718 
59.94 -------- ------628, 629 59.94 ( l ) ______________ 628 

(2) ___________ ___ 629 

60.29 --- ---- ---------- 718 
60.35 (1) ----------- - - - 718 
60.59 --- -------------- 714 
61.17 ----------------- 573 
62.09 (7) -------------- 656 62.20 (2) _______________ 775 

(3) ______________ 775 
63.05 (6) ______________ 735 
66~5(1) ______________ 682 

66.11 ------------- ---- 812 (2) __________ ____ 680 
67.01 (8) ______________ 571 

67.05 ---- ---- - - --- ---- 571 (2) __________ ____ 572 
(6) ______ _______ _ 572 
(6a) _________ ____ 571 

70.13 (7) __ ___ __ 322, 329,330 
553 

70.205 ( l) ______ 322, 329,331 
(2) _______ 322,329, 331 

70.41 ----- - --------754, 756 70.42 ___ __ _________ 754, 756 

70.46 ----------------- 600 70.47 (4) ______ ________ 600 
(5 ) ______________ 600 

70.555 ---------------- 699 70.59 ( l ) ___ ___________ 699 

71.10 ------------- - 754, 756 (l) ____________ __ 755 

774 (4) _____ __ _______ 756 

774 
71.195 ---- ------------ 755 
74.05 --------- -------- 634 74.11 to 74.14 ___ ___ ____ 677 
74.17 ___________ ___ 674-676 
74.18 ______________ 674-676 
74.19 -- - - - - - -------674, 675 (l ) _____ ____ ___ __ 676 

907 

Stats. Page ( 2) ____ __ ___ __ ___ 676 
(3) ____ __________ 673 

676-677 
74.20 ________ ______ 674-676 

74.29 -------------- --- 756 
74.30 --- -------------- 756 
74.33 ----- - ----------- 820 
74.38 --- ------------- - 634 
74.50 ----------------- 634 
75.01 -------- - -------- 820 
75.14 ----------------- 819 
75.32 ----- ------------ 819 
76.01 to 76.29 __ ------ - - 697 
76.02 ( l ) ____________ __ 697 
76.30 to 76.37 __ -------- 697 
76.38 ----------------- 697 
76.39 to 76.53 __ ------ -- 697 
76.54 _____ __ ___ 695, 697,698 

(1) __ ___ ______ 696,697 
(2) ____ __________ 69G 

80.01 (2) -------------- 567 
80.11 ----------------- 646 
80.47 --------------640, 641 

679 
81.15 ---------------- _ 832 82.02 ____________ __ 672, 673 

(15) __ ________ 245,246 
457 
517 

82.05 ----------------- 719 
761 (l) ____ __________ 709 

(3 ) _____ _________ 709 
83.06 ______________ 829, 831 

(4) _____ _________ 830 

83.08 (1) -----------707- 708 
84.07 (2) - -------- - ---- 743 (5 ) ___________ 829-833 
85.085 ( l ) __________ 810, 811 
85.22 (4) _____ _________ 799 
85.33 (1) to (18) ------- 749 (! ) ______________ 750 

(4) ______ ____ ____ 750 
(5) ______________ 750 

86.16 --------------- -- 622 ( l ) ______ ________ 622 
86.19 (l ) ____________ __ 627 

814 
87.01 ----------------- 647 
89.35 (2) - -------~-- - -- 833 
89.37 ---------- ------- 833 (4 ) ______________ 834 

(5) ___________ 834, 835 
89.376 __________ ___ 620, 621 
89.47 (5) ____ __________ 612 

(6) _____ ______ ___ 612 
( 8) ________ ______ 611 

93.05 -------- - ------- - 737 
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Stats. Page 
93.06 (l) __________ _ 737, 738 

(2) ___________ 737-738 

93.16 ----------------- 742 
94.30 - - -------------- - 683 96.01 (1) ___ ________ 670-671 
· (2) _______ __ __ 670,671 

716 
102.04 ---------------- 812 
102.07 ---------------- 812 
129.08 ----------- - --- - 566 
129.14 ---------------- 566 
137.01 ---- ------------ 745 

(1) - - ----------- 565 
141.06 ---------- ------ 719 (3) ______ ____ 659-661 

142.01 ---------------- 618 
669 

142.02 ---------------- 618 
145.03 (2) __ _______ _ 602, 603 
146.11 --------~------- 747 
147.02 ------ ---------- 702 
147.08 ------ ---------- 701 
147.13 (6) ------------- 625 

637 
147.14 ---------- ------ 702 
147.15 to 147.17 __ ------ 702 
147.15 ---------- ------ 357 

701 
147.19 (l) ______ __ __ 702,703 
151.01 ---------- ------ 724 151~2(2) __________ 722,724 

(8) ________ __ 585,586 
(9) __________ 684,586 

151.03 --- - ------------ 780 161.04 (2) ______ __ _____ 781 
(3) _____________ 586 

780-782 
153.02 (l) _____________ 785 

(2) __ ____ __ __ 785- 786 
(3 ) _____ _____ 785,786 

158.07 (3) _________ ____ 633 
165.25 - - ------------ -- 583 

694 
165.31 (1) - ------------ 589 
165.33 ---------------- 589 
165.35 (4) - ------------ 583 
174.06 (1) __ _____ ___ 807, 808 

174.09 ---------------- 807 
174.11 ---------------- 807 (3) ___________ __ 807 

175.07 --- ----------788, 789 (l) __________ __ _ 789 

180.08 ----- ----.---648, 649 
(3) __________ 648,649 

184.03 __ ___________ 684, 685 
184.17 _____________ 683, 685 

185.08 (7) ------------- 215 
(8)- ------------ 215 

Stats. Page 
192.26 (l) __________ 626, 627 

(3) __________ 626,627 
194.01 to 194.15 ________ 697 
194.01 ---- ---- - ------- 641 (1) __________ 695,697 

(5) _________ __ __ 696 
(6) __________ 641-642 

194.03 _____________ 695, 697 
194.07 _______ __ ____ 695, 697 
194.11 (l ) ____ __ 695-696, 698 
201.05 --------- - ------ 705 
201.06 -------- -------- 705 
201.07 (2) ----------716, 717 
201.38 _________ 765, 768, 769 

(1) ___ _______ 635,636 
769 

201.39 ---- ------ ----- - 635 
765,768,769 

(6) __________ 768-769 
(12) _______ ____ _ 768 

201.40 ---------765, 768, 769 
203.12 ---------------- 596 206.34 (l) __ ____ _______ 598 
208.01 (l) ___ _______ 654, 655 

(4) ____________ _ 655 

20~03(18)------------ 617 
739 (19) _____ __ _____ 654 

208.04 (22) _______ __ 654, 655 
209.04 (1) - ------- --- -- 825 (6) _____________ 826 

209.05 ---------------- 705 221.01 (12) _____ __ _____ 689 

221.12 ---------------- 689 
223.02 --- ------------- 826 
224.02 --- - ----------- - 829 
235.19 (3) ______ __ __ 744, 745 
235.45 - - --------- --730-731 
235.46 ----------- --730, 731 
252.19 ---------------- 818 
252.20 -------------- -- 818 253.08 __ ____ _______ 744, 745 
253.15 (2) __ ________ 669, 670 
253.27 ------ -------744-745 
272.18 ---------------- 795 
274.05 ---------------- 710 

715 
292.45 ---- ---- -------- 703 
304.21 --------------- - 577 

795 
318.06 (6) __ _____ ______ 786 
319.01 _____________ 810-811 

326.05 (2) ------ ------- 799 331.25 ________ _____ 648, 649 
765 

(1)---------- --- 648 
331.35 --- - ----- ------- 746 (1) ___ _______ 593,594 

343.182 --------------- 799 
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Stats. Page 
343.25 ___ __ ______ __ 610, 611 Stats. Page 

359.05 --------- ------- 584 
604 

610,611 
760 

359.07 -- -------- ------ 584 
604,605 

610 
760 

343.69 ----- ----------- 817 
346.39 - -- ------- - - - 724, 725 
348.28 --- - --- --- - --- -- 634 
351.01 ------- - - - - ----- 724 
351.30 -------------- -- 817 
352.02 (2) - --- ---- - - --- 605 
352.05 __ __ ____ _____ 605, 606 

(1) __________ 605,606 360.01 (5) ___ _______ __ _ 693 
799 352.57 __ ___________ 605, 606 

357.12 (3) ___________ __ 607 
363.02 (5) ____________ _ 587 

357.13 (2) ______ ______ _ 607 
(4 ) _____ ____ ____ 608 

366.01 - ----------- ---- 751 
370.01 (1) ---- - ----- - -- 779 

811 
357.20 ---------------- 694 (6) _____ ___ _____ 718 

Street improvements. See Municipal Corporations. 
Super intendent of public proper t y. See Public Officer s . 
Superintendent of schools, county. See P ublic Office.rs. 
Supei·vising teachers. See Education. 
Supervisor. See Counties. 
Super vis9r. See Public Officers . 
Supervisor, county. See Public Officers. 
Supervisor, t own. See Public Officers. 
Superviso1·s. See a lso Public Officers, county board. 
Swamp lands. See Public Lands. 
Tax sales. See Taxation. 

TAXATION 
Ta x sales-provis ions of 75.12, relating to notice of appli

cation for tax deed, apply to county taking tax deed 
under 75.36 as well as to individua ls- --------------- 1 

Whet her or not lands a cquired by U. S. for Upper Missis
sippi River Wild Life and Fish Re fuge under 1.035 are 
subject to lien for t axes of 1926 depends upon owner 
ship on date rolls were deliver ed t o t reasur er under 
70.68 (2) --- - - - --- - ---- --------- ---- ----------- ---- 9 

Motor vehicle fuel tax- liability to pay tax rest s solely 
upon dealer making sales wholly wit hin state or elect
ing t o pay such tax on other sales; he is not r elieved 
of his obligation t o pay into state treasury full a mount 
by fact that bank in which he has deposited money 
has closed its doors----- ------------ - - ------- ------- 12 

Tax sales-inva lid tax cer t ificates issued on sales to count y 
may be canceled and r eassessment directed by county 
board to same extent and in same ma nner as is pro
vided in case of such sales to private per sons_ _________ 33 

Where no objection is made in assessment proceedings to 
assessed va luation of bank stock and tax levied is re 
turned delinquent and owner ther eafter is adjudged 
banlo'upt, county should contend t hat claim must be a l
lowed a s preferred- - - - - - - ---- - --- - ------------ ----- 87 

Where special bonds are issued by municipality for 90% of 
special assessment, other 10% should be cover ed by 
special assessment certificates and collected under pro
visions of 62.20; in case they are not paid they should 
be entered on tax roll in separate column and, if not 
collected by city, r eturned delinquent in separa te col
umn; they should be sold separately from general tax, 
and separate tax certificate issued therefor__ ______ __ 96 
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TAXATION-Cont inued Page 
Title to proper ty which escheated to state on date of death 

of owner, June 15, 1921, was not taxable that year nor 
subsequent years while so owned by state; was not 
subject to any specia l assessments levied after that 
date---------------------------------------------- 160 

Surplus motor vehicle registration fees and motor vehicle 
fuel taxes appropriated under 20.49 (8) may be used 
by towns, villages and cit ies only fo l' purpose of im
proving roads and streets open and used for travel__ 210 

Tax sale-eounty treasurer may sell tax certificate for less 
than face value only by complying with provisions of 
76.34 ---------------------------------------------- 277 

Motor vehicle fuel tax-county board may use county's al
lotment to retire county highway improvement bonds__ 290 

Income tax-irrespective of question of effect of repeal of 
personal property tax offset (71.21, Stats. 1923) prior 
to filing of claim for refund of excess income tax paid 
through failure to present personal properly tax re
ceipts in offset, statute did not authorize payment of 
income tax payable in one municipality with personal 
property tax receipts for taxes paid in another_______ 301 

"Original package," "commercial storage warehouse," "mer
chandise," and "goods, wares, and merchandise," as used 
in ch. 21, L. 1927, creating 70.13 (7) and 70.205, con-
s trued __ --------------------------------- -------- 322 

Telephone company having exchange contract relation ,vith 
another telephone company for service in connection ,vith 
toll and exc):iange services should 1·eport income from 
each service for purpose of determining prope1· license 
tax fees-- ----------------------- - ---------------- 349 

Taxation of telephone company having exchange contract, 
relation with another telephone company for service 
in connection with toll and exchange services on report 
of income from each service is not double taxation____ 349 

Constitutionality of bank stock tax laws of 1923 and valid-
ity of assessment upon banks in 1927 discussed; amend
ments to provisions of statutes suggested____________ 360 

Taxation of income instead of ad valorem tax on capital 
stock of banks proposed by Bill No. 44, A., presents 
valid method ----------------- - ----- --- ------------ 360 

Proceeds of income tax on banks as proposed by Bill No. 
44, A., may be distributed on different basis from other 
income taxes if legislature so provides_______________ 360 

Tax sales-1·esolution of county board attempting to limit 
classes of persons to whom tax certificates held by 
county may be sold or authorizing committee ot· officer 
to make such sales is void _______________ ________ ___ 398 

Tax sales--county board may authorize and direct sale of 
tax certificates held by county prior to taking of tax 
deeds thereon, but cannot change manner provided by 
Ja,v -------------------- --------------- ------------ 398 

County treasurer of county containing Jess than 150,000 
population must furnish to any taxpayer on request 
statement of taxes due on his lands when r equest is 
made after Lax rolls have been delivered to such t reas-
urer--------------------- ------------------------- 398 
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TAXATION-Continued Page 
Lands deeded to board of normal regents after first Mon

day in August are subject to taxation for that year; 
county cannot sell state lands returned delinquent to 
county treasurer, but treasur er must certify to commis
sioners of public lands for payment of taxes descrip-tions of such lands ______________________________ ___ 417 

Delinquent taxes-undivided interest in land less than whole 
may be redeemed from sale of such lands for taxes____ 419 

Tax sales-resolution of county board directing county clerk 
to sell and assign tax certificates owned by county for 
such amounts as in judgment of clerk and special com
mittee are reasonable, less than face value, is void____ 420 

Dog license-requirement that owner of dog pay fee im
posed by statute can be enforced by court action______ 424 

Drainage certificate held by county may not be sold at less 
than face value------------------------------------ 433 

Real estate property cannot be attached for unpaid real 
estate taxes--------------------------------------- 506 

Duty imposed upon county treasurer of county containing 
less than 150,000 population to furnish tax statement 
provided for by 74.61 continues after tax roll is de
livered to him until expiration of right of redemption__ 515 

Under facts stated storage places of certain corporation 
do not constitute commercial storage warehouses with-
in meaning of chs. 21 and 73, L. 1927 ______________ __ 553 

Taxes are supposed to be paid in money; issuing to col
lector check does not constitute payment of taxes until 
check is actually paid------------ ------------------- 568 

Assessor of newly incorporated village elected and qualify
ing in July may make assessment of taxable property 
in such village for current year; assessor of town out 
of territory of which village was incorporated may 
make assessment of taxable property in that portion 
of town outside of village_______ ___ ___ __ ___________ 572 

Equity should not interfere to set aside taxes on r eal estate 
on g round that assessment was excessive or where ex
cessive school tax was levied as to some properties 
where owner failed t o appear before board of review 
and made no effort to have a ssessment reduced_ __ _____ 599 

Drainage district bonds and coupons may be r eceived to 
cancel assessments levied t hereon although bonds and 
coupons are outlawed: holders of other bonds cannot 
prevent such use----- ------- -------- -------------- 620 

Tax sale-member of county board may purchase tax certifi
cates of land sold for taxes when purchase is made in 
his private, individual capacity________________ _____ _ 633 

Where town treasur er returns delinquent taxes to county 
in excess of county levy and county is required to 
bid in property, county is not required to pay excess of 
delinquent roll to towns until such money is actually 
collected ------ ------------------- - ----- - --------- - 673 

County board may not enforce its res~lution directing county 
treasurer to refuse to comply WJth statutory provisions 
respecting receipt of statement of delinquent taxes and 
affidavit of town, city or village treasurer ______ ______ 674 

Common carrier-railroad commission, not tax commission 
is charged with duty of administering 76.54 __ __ ___ __ ' 695 
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TAXATIO N-Continued Page 
Provision for certification by secretary of state to county 

clerk of each county of amount of state taxes appor
tioned and levied upon his county on or befor e fourth 
Monday in October is directory, not mandatory____ __ 699 

Lands to which state acquires title prior to fir st Monday in 
August are exempt for t hat year___ ______ ______ _____ 713 

Occupation tax-no way is provided for off-setting against 
income tax - ------ ------------ - ----- --------------- 754 

Income tax- under 1927 law tax is not assessed for calen-
dar year 1926 in 1927; in 1928 assessment will be made 
and tax levied on average of 1926 and 1927 incomes, 
payable to and collectible by county treasurer in 1928_ 773 

Delinquent taxes-ch. 406, L. 1927, makes no change in law 
as to proper method of entering special assessments 
upon tax roll where instalment bonds were issued there-
on, separate return and separate sale made and sep
arate certificate issued --------- ---- ---------------- 775 

Proper procedure for collection and payment of university, 
normal school and common school funds received by 
state treasurer, right to borrow for each fund from 
general fund and right of treasurer to transmit common 
school funds in instalments as r eceived, discussed _____ 782 

Tax sa le-certificate of sale to individual of land upon which 
county already holds any certificate of sale is invalid; 
county clerk should refuse to issue tax deed to indi
vidual holder of such invalid certificate______________ 819 

Drainage district assessments-rule stated as to priority of 
liens, general taxes and delinquent tax certificates, 
effect of tax deed issued thereon, subsequent taxes and 
drainage assessments and deferred instalments of such 
assessments not yet due ____________ ____ ___ _________ 833 

Teachers' retirement act. See Education. 
Telephone companies. See Corporations. 
Toll bridges. See Bridges a nd Highways. 
Town chairman. See Public Officers. 
Town depositories. See Banks and Banking--depositories, tovm. 
Town meetings. See Municipal Corporations. 
Town mutual fir e insurance. See Insurance. 
Town supervisor. See Public Officers-supervisor, town. 
Trade-marks. See Trade Regulation. 

TRADE REGULATION 
Negotiable instrument--drawer oi check, being only party 

without recourse, should file claim against insolvent 
bank - ------------------ --------------------------- 47 

Discrimination-there is no unfair discrimination in pur
chase of dairy products, so long as difference in price 
is caused by transportation charges only______________ 68 

Trade-mark-infringement discussed ----- - - ----- -------- 176 
Competition-fraudulent advertising may be crime under 

343.413 or 343.25 ------------- - - ------ ----- -------- 178 
Trading stamp-used in connection with sale of merchan

dise which states on its face that purchaser will re
ceive Sc in cash and also cash prize provided he solves 
puzzle violates law, since it authorizes redemption in 
amounts of Sc in certain cases and also since grocer 
who issues it does not also r edeem it_________________ 209 

Negotiable instrument-bank may issue cer tificate of de-
posit in form of nonnegotiable instrument______ ______ 389 
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TRADE REGULATION-Continued Page 
Negotiable instrument-law applies only to bill of exchange 

that is negotiable_____________________ ____________ 389 
Negotiable instrument--assignee of nonnegotiable instru-

ment holds subject to defenses and has rights of as-
signor ----------------------------- --------------- 389 

Trading stamps-card containing amounts which when fully 
punched, showing purchases made, may be turned in; 
and authorizing holder to buy premiums at cost vio-
lates la,v ------------------------------------------ 494 

Trading stamp statute creates misdemeanor and does not 
admit of accessories before the fact__________________ 514 

Trading stamp law-<loes not apply where agents of Illinois 
corporation take orders for hosiery from consumers in 
Wiscons in, manufactured in Indiana and shipped upon 
receipt of order from Indiana C. 0. D. direct to con
sumer in "Tisconsin, consumer, at t ime of placing order 
m~k~ng partial payment to agent, which is latter's com
mission on sale_____________________________________ 536 

\\"arehouse--under .facts submitted storage places of certain 
corporation do not constitute commercial storage ware-
houses within meaning of chs. 21 and 73, L . 1927 ____ 553 

Trading stamps. See Trade Regulation. 
Traffic officers. See Public Officers. 
Traffic officers, county. See Counties. 
Traffic ordinances. Sec l\Iunicipal Corporations-ordinances. 
Transportation of pupils. See School Districts. 
Trust company banks. See Banks and Banking. 
Tuberculin tests. See Live Stock. 

TUBERCULOSIS SAN ATORIUi\IS 
Legal setUement--voluntary and uninterrupted absence for 

one whole year or more defeats necessary legal settle
ment required for admission to county and state sana-
toriums ------------------------------ ------------- 534 

Sec. 20.17 (26) (a) is controlling provision for appropriation 
to board of control for state aid and maintenance of 
inmates of county institutions_ ________________ 650. 

Tuition. See 
"'uition. Sec 
Tuition. See 
Undersheriff. 

Education. 
School Districts. 
University. 
See Public Officers. 

U~IVERSITY 
Use of building by student Christian Science Society for r e-

ligious services violates statute and constitution ____ _ 
Tuition-board of regents cannot exempt for correspondence 

courses of extension division for purpose of awarding 
scholarships ---------------------------------------

i\Ioneys belonging to funds specified in 25.01 (1) may be 
loaned by commissioners of public lands to those mu
nicipalities designated in 25.01 (2) and (3) for pm·-
poses ther ein mentioned in 25.03 and to none other ___ _ 

Annuity board may loan its assets to ·wisconsin Univer
sity Building Corporation under provisions of 42.32 
and 206.34 (1) (c> ---------------------------------

Leases and contracts entered into by regents under 36.06 
(6) must be approved by state engineer and governor __ 

58 

308 

5?" _., 

591 

598 

613 
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UNIVERSITY-Continued Page 
Leasing of property by regents to nonprofit sharing cor

poration for period of years, to construct memorial 
union and to lease building to regents, does not incur 
state debt------------------------------------- --- - 613 

Appropriation of $550,000 to board of regents from univer-
s ity fund income for construction, equipment of build-
ings and permanent improvements in 20.41 (1) (n) for 
addition to library, is available for cons truction of li 
brary building across sh·eet from library of state his
torical society ---- --------- ----------- ------------- 820 

Vacancies. See Public Officers. 
Venereal diseases. See Public Health. 
Village depositories. See Banks and Banking-depositories, village. 
Village justice of peace. See Public Officers-justice of peace, vil-

lage. 
Village supervisor. See Public Officers-supervisor, village. 
Villages. See Municipal Corporations. 
Visiting committee. See Legislature. 
Vocational education. See Education. 
Warehouses. See Trade R-egulation. 
Weapons. See Criminal Law. 
Weeds. See Agriculture. 
Width of highways. See Bridges and Highways. 
Wisconsin general hospital. See Charitable and Penal Institutions. 
Wisconsin general hospital. See Indigent, Insane, etc. 

WISCONSIN STATUTES 
Sec. 236.08 did not amend or r epeal 157.07; cemetery plat 

under latter section need not be approved by town 
board ------------------------------------------ --- 332 

Ch. 269, L. 1927, amending 6.22, does not affect 35.69; lat-
ter section was not amended by any 1927 enactment__ 601 

Witness fees. 
Witness fees. 
Witness fees. 

See Com·ts. 
See Legislature. 
See Public Officers. 

WORDS AND PHRASES 
. "Felony" as construed in statute is broad enoµgh to include 

"assault and battery" when one found guilty is found 
guilty also of having been formerly convicted and im-
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