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FOREWORD

Fifth (Fourth Regular) Meeting of the District

Attorneys Association of Wisconsin

Held at Madison, Wisconsin
March 3 and 4, 1925.

Meeting called to order by President H. E. Stafford at the
Hearing Room, State Capitol, Madison, Wisconsin, at 9:30
a. m., March 3, 1925.

President Stafford announced the purposes of the meeting.
Attorney General Herman L. Ekern welcomed the members

of the association to Madison and added some remarks of

general interest.
H. E. Stafford presented the President's annual address.
The Secretary called roll.
A. L. Godfrey gave the report of the Secretary and Treasurer.
V. M. Stolts discussed the question of search warrants and

reviewed the late decisions of the Wisconsin Supreme Court re
lating to search warrants in liquor cases. A general discussion
of this subject followed.

Justice C. H. Crownhart of the Wisconsin Supreme Court was
introduced to the members present and gave a short address.

Meeting adjourned until 2 p. m.
Meeting called at 2 p. m.
Justice Walter C. Owen of the Supreme Court gave an inter

esting and instructive talk on "The District Attorney and Law
Enforcement." This was followed by a general discussion on the
subject.
A. L. Godfrey having been called home, G. L. Broadfoot was

appointed acting secretary.
J. E. Messerschmidt, Assistant Attorney General, explained

"The Law of Requisitions." Discussion of this matter occupied
the balance of the afternoon.

Meeting adjourned until 8 p. m.
Meeting cahed at 8 p. m.
Circuit Judge E. Ray Stevens spoke on "Constitutional Pro

visions Affecting Criminal Procedure."

V."-
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Judge Stevens was unanimously elected an honorary member
of the association.

The Attorney General's staff was requested to secure Judge
Stevens's paper and to send each member of the association a
copy.

Judge Stevens informed the association that the State Board
of Circuit Judges favors proper legislation to permit an accused
person to waive his constitutional right to a trial by jury. Upon
motion duly presented and carried, the association endorsed
such proposed legislation.

Chief Justice A. J. Vinje addressed the meeting briefly.
Meeting adjourned until 9:30 a. m. March 4th.

March 4th. Meeting called at 9:30 a. m.
"Some Conclusions on the Cause and Prevention of Crime"

was the subject of a paper by District Attorney Eugene Wen-
gert, of Milwaukee. A general discussion followed.
The Attorney General's staff was requested to forward copies

of Mr. Wengert's paper to members of the association.
Miss Dorothy Walker,District Attorney of Columbia County,

spoke on "Handicaps of the Public Prosecutor and Suggestions
for their Elimination." A general discussion of this subject
followed.

Col. J. J. Hannan, Secretary of the State Board of Control,
read a paper on "Pending Legislation Relating to Indetermin
ate Sentences." Discussion of this subject occupied the balance
of the forenoon.

Meeting adjourned until 2 p. m.
The members of the Association were guests of Attorney

General Herman L. Ekern at a luncheon at the Loraine Hotel.

Meeting called at 2 p. m.

James Stone, of Reedsburg, addressed the meeting on "Co
operation between Sheriffs and District Attorneys." He also
spoke of proposed legislation for the establishment of a state
bureau of trained criminal investigators. It was a very practical
and interesting talk and was followed by a lively discussion.

Professor Mathews of the State University gave an illustrated
lecture on "The Scientific Detection of Crime." This was highly
instructive and entertaining.
Mr. Wengert invited the association to hold its next meeting

in Milwaukee. The invitation was accepted unanimously.
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Upon motion duly made, seconded and carried, it was decided
that the dates for the next meeting be left to the Attorney
General and the President of the Association.

Assistant Attorney General Franklin E. Bump spoke on
"Taxation of National Banks," reviewing cases now pending in
court. A discussion of this subject followed.
The following officers were elected for the coming year:

President H. E. Stafford

Vice-president Hy P. Schmidt
Secretary-treasurer G. L. Broadfoot
Executive Committeeman C. A. Erikson
Meeting adjourned.

District Attorneys in Attendance

Name County

Alfred L. Godfrey Walworth
G. L. Broadfoot Buffalo

Elmer E. Barlow : .Trempealeau
Irving Breakstone Oconto
Earl J. Plantz Langlade
Herman R. Salen Waukesha

D. M. Perry ; Jackson
A. L. Devos Clark
J. V. Ledvina Price

Lewis W. Powell Kenosha
Morris Barnett (Assistant) Kenosha
H. J. Marcoe LaFayette
Wm. H. Stevenson Richland

Glenn D. Roberts (Assistant) Dane
Clive J. Strang Burnett
C. E. Soderberg Barron
J. A. Lonsdorf • Outagamie
K. J. Callahan ' Marquette
Marvin King Wood
W. E. Atwell Portage
J. A. Moen Vernon
v. M. Stolts ; Eau Claire
Harold E. Stafford •... • Chippewa
Ward Winton ; Washburn
A. F. Murphy Marinette
Grover M. Stapleton Door
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Name County

Eugene Wengert Milwaukee
L. W. Bruemmer Kewaunee

Bruce M. Blum Green

Arthur M. Sells Florence

C. E. Teitgen Manitowoc
Howard M. Blanding Polk
Jonas Radcliffe Vilas

Hy P. Schmidt Washington
G. J. Boileau Marathon

James Murray Fond du Lac
J. S. Earll Crawford

John Kennedy (Assistant) Kenosha
-Robert E. Kennedy ' Douglas
L. D. Potter Racine

D. K. AUen Winnebago
Dorothy Walker Columbia

Address Of Honorable E. Ray Stevens

The Constitution and the Criminal

You are called upon to enforce the law in a time when there
seems to be a rising tide of crime and an ever increasing dis
respect for law. This condition has in part at least come about
because we are still applying archaic rules adopted for the pro
tection of the accused in the days when persons accused of crime
had no rights which despotic kings were bound to respect. The
need for these archaic rules has long since disappeared, but we
are still compelled to apply them in all prosecutions for crime,
thereby greatly handicapping the administration of justice and
breeding disrespect for law.
I hope that I may be able to so present the situation as to

move you to do more than to merely prosecute those accused of
crime; that you will be moved to take a part in modifying those
rules which now stand in the way of the effective administration
of the criminal law and of the speedy punishment of those
guilty of crime.
Three hundred and twenty-one years ago, November 17,1603,

the highest court of England, driven out of Dmdon by the
plague, sat at Winchester, the Lord Chief Justice presiding, to
try Sir Walter Raleigh for treason. '

' 2 Howell'a State Trials 1.
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This courtly knight who had spread his mantle before the
feet of Queen Elizabeth, this brave adventurer who had sailed
so many voyages of exploration and of conquest, shows the effect
of his imprisonment. He complains of sickness and of weakness
of memory. He is without counsel, without witnesses, without
the right even to be sworn in his own behalf. He has had no op
portunity to prepare his defense. He is alone, opposed to the
greatest lawyer of his time, Sir Edward Coke, who is the chief
prosecuting officer.
In Lord Coke's opening statement to the jury, he turns and

addresses Raleigh:
"Thou art a monster, the absolutest traitor that ever was.

Thou viper! Thou traitor!"
Raleigh (interrupting): "Let me answer for myself."
Coke: "Thou shalt not."

Raleigh: "It concerneth my life."
In spite of Raleigh's protest, Lord Coke continues his abuse

of him until the opening statement is finished.
The chief, it may be said the only, evidence against Raleigh

is an unsigned writing professing to be the confession of an
alleged cotraitor. Lord Cobham. Raleigh produces a letter
written by Lord Cobham's own hand repudiating this confes
sion. Again and again Raleigh asks that Lord Cobham may be
produced as a witness. - Lord Coke seeks to silence his repeated
demands with: "Thou hast a Spanish heart and thyself art a
spider of Hell." With much reason does Raleigh retort: "If this
may be, you may have any man's life in a week." But the con
fession is received in evidence in spite of Raleigh's objections.

The only witness sworn on the trial is a pilot who testifies
that while he was in Lisbon some unknown Portugese said to him
that King James "shall never be crowned; for Don Raleigh and
Don Cobham will cut his throat ere that day come." And this
is accepted as proof that Raleigh plotted the death of the king.

Thus the trial closes without a word of testimony on behalf of
Raleigh, with no chance to present his case, except as he enters
his denials and his protests as this mockery of justice proceeds.
Lord Coke is making his closing argument to the jury. He

seeks to make up for the poverty of his case by the violence of
his demeanor and of his denunciations. Now he is addressing
Raleigh: "Thou art the most vile and execrable traitor that
ever lived."
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Raleigh (interrupts): "You speak indiscreetly, barbarously
and uncivilly."
Coke: "I want words to express thy viperous treasons."
Raleigh: "I think you want words indeed, for you have spoken

one thing a half dozen times."
Coke: "Thou art an odorous fellow. Thy name is hateful to all

the realm of England for thy pride."
Raleigh: "It will go near to prove a measuring cast between

you and me, Mr. Attorney."
Coke: "Well, I will now make it appear to the world that

there never lived a viler viper on the face of the earth than thou,
*  * * Oh damnable atheist."

The evidence adduced against Raleigh is such as would be
laughed at for its absurdity in a petty larceny case in our age.
But Raleigh is disliked and distrusted by James I, and the jury
promptly returns with a verdict of guilty.

Before the sun sinks on this 17th day of November, 1603,
we hear the Lord Chief Justice of England pronounce this sen
tence upon Raleigh: You shall be "drawn upon a hurdle through
the streets to the place of execution, there to be hanged and cut
down alive, and your body shall be opened, your heart and
bowels plucked out * * * and thrown into the fire before
your eyes; then your head to be stricken from your body and
your body shall be divided into four quarters to be disposed of
at the king's pleasure. And may God have mercy on your soul."
The scene changes. This is the Old Bailey in London on the

1st day of September, 1670. William Penn, the founder of
Pennsylvania, is on trial charged with preaching and speaking to
a great concourse and tumult of people in the street "against the
peace of the said lord, the king, his crown and dignity." ̂  Penn
and his fellow defendant are not permitted to testify. No lawyer
represents them. No witness gives evidence for them. When
they seek to present their case to the jury, they are rudely taken
from the court room and the trial is completed in their absence.
The jury retires on Saturday. They are kept without "meat,

drink, fire or any accommodation" until Monday. They render
two different verdicts which the court will not accept, because
they do not find the defendants guilty of the offense charged.
The court attempts to secure the desired verdict by threatening
to starve the jurors, to cut their noses, and even to cut the throat

6 Howell's State Trials 951.
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of a juror named Bushel. At last, driven to an agreement by-
hunger and thirst, the jurors return a verdict of not guilty. The
court is obliged to accept this verdict, but expresses its displeas
ure by fining each juror forty marks and by committing each to
prison until his fine is paid. Penn and his fellow defendant are
found guilty of contempt of court because being Quakers they
have not uncovered their heads in the presence of the court and
are committed to prison as punishment for their contempt.
These two cases are chosen because they concern two men

known to every one familiar with American history. They are
typical of the cases found in volume after volume of the court
reports of the years that precede the establishment of existing
rules for the protection of the accused.
Every means was employed to force jurors to find verdicts

of guilty. The reports contain the record of eases in which jurors
who have returned a verdict of not guilty are coerced into find
ing defendants guilty of offenses punishable with death.'
If such coercion failed, the jury was punished for returning "an
untrue verdict against the king," by long imprisonment and by
fines in some cases amounting to thousands of dollars, large
enough to exhaust the estate of the juror. Before courts com
posed of judges anxious to serve their master, the king, by con
victing persons whom he accused of crime, and before jurors
under constant fear of severe punishment if they did not find the
defendant guilty, it was truly said: "To be accused of a crime
against the state and to be convicted were almost the same
thing."
Many persons accused of crime were kept in prison without

bail while the proceeding leading to their conviction was con
ducted in their absence, their only right being that of hearing
sentence pronounced. Those who were pri-vileged to attend the
trial were almost as helpless as if confined in some dungeon.
They were not permitted to testify in their own behalf, nor
could they have a lawyer to represent them, for, as Lord Coke
said: "If clearly guilty counsel will avail him nothing. If not
clearly guilty he will be acquitted without counsel."

Trial by jury came as a substitute for trial by ordeal. It was
administered in an age that had not lost its faith in red hot iron
and boiling water as a means of invoking divine judgment as to
the guilt or innocence of the accused. It seems to have been as-

*Waiti V. Brains, Croke's Reports, Elizabeth 778-779.
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sumed that, without counsel, without witnesses, without any of
the rights now guaranteed to the accused, divine providence
would bring the innocent through this fiery furnace of the jury
trial unscathed. But it must be confessed that few were at

tended by evidence of the divine assistance shown Shadrach,
Meshach and Abednego.
Turning from the method of determining guilt to the con

sequences that followed the determination of guilt as written
in these old codes of blood, we find more than two hundred
offenses punishable by death, which was often inflicted in the
most cruel manner. "Nothing seemed to be so cheap as human
life."

Men saw trial by the lawful judgment of their peers, guaran
teed by Magna Charta, converted into an instrument to work
the will of the king to find guilty those whom he accused of crime.
Aroused to action by the gi'oss injustice done in the name of the
law, every energy was bent to securely safeguard the rights of
the accused. These efforts were crowned with such success that

today it is too often difficult to convict the guilty.
Most of the abuses against which it was sought to protect

the accused never existed on American soil. The colonists did

not adopt the barbarous penal codes of England. But they did
adopt a mass of technical rules which were invoked to protect
the accused in the days when despotic kin^ sought to convict
persons innocent of crime. The traditions of these abuses came
with the liberty-loving settlers who wove into the warp and woof
of their constitutions the prohibitions found essential to protect
the rights of the accused in Old England.

These constitutional guaranties effectually prevent the
recurrence of such travesties on justice as we saw typified in
the trials of William Penn and of Sir Walter Raleigh. But they
go farther. They often prevent the finding of the truth and the
punishment of the guilty. Since the days of Penn and of Raleigh
these rules have grown from weakness into the strength of a
veritable Old Man of the Sea, bestriding and strangling the
society that labored to give them birth.

Under these constitutional guaranties criminal codes are too
often interpreted and administered in the light of rules estab
lished by humane judges in the days when punishment for crime
was so severe as to shock the sense of justice of many of the
judges who administered the criminal law. In those early days,
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as Mr. Justice Peckham said, "it was natural that technical
objections which, perhaps, alone stood between the criminal and
the enforcement of a most severe if not cruel penalty, should be
accorded great weight, and that forms and modes of procedure,
having no connection with the merits of a particular case,
should be insisted upon as a sort of bulwark of defense against
prosecutions which might otherwise be successful, and which at
the same time ought not to succeed." But there is no longer rea
son for maintaining this protecting wall of ancient legal techni
calities about the person of the accused. To use the words of
Chief Justice Winslow: "The man now charged with crime is
furnished the most complete opportunity for making his defense.
*  * * The modern law has taken as great pains to surround
the accused person with the means to effectively make his de
fense as the ancient law took pains to prevent that consumma
tion."®

Let us turn again to court reports to see the absurd results
that have come from the application of middle age technical
rules to modern criminal trials. In 1841 the suprenie court of the
territory of Wisconsin considered the following indictment:
"That Mau-zau-mau-ne-kah, of the tribe of Winnebago Indians,
on the eastern bank of the Wisconsin river, in the vicinity of
Fort Winnebago (being on lands owned by the tribe of the
Menomonee nation of Indians and under the sole and exclusive

jurisdiction of the United States aforesaid), in the territory
aforesaid, Indian, not having the fear of God before his eyes, but
being moved and seduced by the instigation of the devil, on or
about the eighteenth day of October, in the year of our Lord
one thousand eight hundred and thirty-six, with force and arms,
at and on the eastern bank of the Wisconsin river, in the vicinity
of Fort Winnebago and Territory aforesaid, in and upon the
body of one Pierre Paquette, in the peace of the said United
States then and there being, feloniously, willfully, and of his
malice aforethought, did make an assault; and that the said
Mau-zau-mau-ne-kah, with a certain rifle of the value of four
dollars, then and there charged with gunpowder and one leaden
bullet, which said rifle he, the said Mau-zau-mau-ne-kah, in
both his hands then and there had and held, then and there

^Peckham, J. in Grain v. United Slates, 162 U. S. 625, 646; 40 L. Ed. 1097,
1103.

^Winslow, C. J. in Hack v. State, 141 Wia. 346, 351-352.



feloniously, willfully, and of his malice aforethought, did dis
charge, and shoot off to, against and upon the said Pierre
Paquette; and that the said Mau-zau-mau-ne-kah, with the
leaden bullet aforesaid, out of the rifle aforesaid, then and there,
by force of his gunpowder aforesaid, by the said Mau-zau-mau-
ne-kah discharged and shot off as aforesaid, then and there
feloniously, willfully and of his malice aforethought did strike,
penetrate and wound the said Pierre Paquette, in and upon the
right side of the breast of him, the said Pierre Paquette, giving
to him, the said Pierre Paquette, then and there with the leaden
bullet aforesaid, so as aforesaid discharged and shot out of his
rifle aforesaid by the said Mau-zau-mau-ne-kah, in and upon the
right side of the breast of him, the said Pierre Paquette, one
mortal wound of the depth of five inches and of the breadth of
half an inch, of which he, the said Pierre Paquette, then and
there instantly died. And so the jurors aforesaid, upon their
oath aforesaid, do say that the said Mau-zau-mau-ne-kah, him,
the said Pierre Paquette, in the manner and by the means afore
said, feloniously, willfully and of his malice aforethought did
kill and murder, against the peace and dignity of the said United
States, and contrary to the statute in such case made and
provided." ®
In spite of the care taken to allege minute details even to the

number of leaden bullets and the instigations of the devil, the
court concluded that this indictment did not state the offense

with sufficient definiteness and certainty and that therefore the
judgment must be set aside and that Mau-zau-mau-ne-kah be
relieved from the conviction under this indictment.

Again in 1882, while the evidence proved that the defendant
had committed the crime of burglary in the hoiise of a Mr.
Drake, a new trial was ordered because the testimony did not
show that Mr. Drake's given name was William, as alleged in
the indictment.^ Eighteen years ago, in 1907, one of the jurors
trying a criminal case disappeared during the trial. The defend
ant consented in open court to have the remaining eleven decide
the case. They found him guilty and he appealed to the supreme
court. The conviction was annulled upon the sole ground that
as the constitution guaranteed him a trial by twelve jurors he
therefore could not consent to a trial by eleven.® In 1871 a con-

^ Mau-zau-mau-ne-kah v. United States, 1 Pin. 124-126.
^Jackson v. The State, 55 Wis. 589.
VenntTiffS v. State, 134 Wis. 307.
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viction for murder was reversed because the word "dignity"
had been omitted from the useless rhetorical flourish "against
the peace and dignity of the state," which the constitution re
quires at the conclusion of all indictments. ®
Lest it be assumed that cases of this nature are to be found

only in Wisconsin, it should be observed that the court was led
to make the last decision because the courts of Missouri, Texas
and Virginia had decided the same question in the same way.
Twenty-one years ago the supreme court of California set

aside the conviction of one found guilty of murdering Lee Wing,
a Chinaman, because the indictment did not allege that he was a
human being. Another court of last resort ordered a new trial
of one convicted of murder because the indictment did not allege
that the fatal pistol was fired at the deceased. The court sagely
observes: "It may have been fired into the air or at a flock of
birds. Nor can we see that the deceased was hit; he may have
been a feeble old man who died of fright at the discharge of the
pistol." Convictions for various offenses have been set aside
because larceny was spelled I-a-r-c-e-y, because jirst was spelled
f-i-s-t or because breast was spelled b-r-e-s-t. These cases may
disclose one reason why the disciples of reformed spelling, led by
a strenuous ex-president, criticise criminal law.
These cases do not fairly represent the great body of judicial

decisions of recent years, but they are extreme illustrations of the
effect of slavish adherence to archaic rules. In each of these

cases the evidence fully informed the defendant of the exact
nature of the offense and established his guilt to the satisfaction
of the jury. Yet because of some technical omission in the
indictment, the conviction was wiped out and society compelled
to begin anew its efforts to protect itself, when the lapse of time
had dimmed the memory of witnesses and cooled the ardor of
those who desired to see justice done.
These cases show how far the pendulum of justice has swung

since the days of Raleigh and of Penn. Fortunately there is
evidence on every hand that the pendulum has reached the ex
treme limit of its swing and that it is returning with ever in
creasing rapidity to the median line of equal justice to the state
and to the accused.

With much reason did Chief Justice Winslow ask whether the

defendant should be permitted to juggle with his constitutional

*WHUama v. Stale, 27 Wis. 402.
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rights and privileges; whether he should be allowed to play his
game with loaded dice, and whether justice should travel with
leaden heel.'° From the beginning to the end of the trial these
constitutional guaranties give the accused the advantage. To
illustrate, the prosecution must try the defendant in the county
or district where the offense was committed; it has no choice.
But the defendant may waive this constitutional guaranty and
demand that the place of trial be changed, when he feels that it
will be to his advantage.
Again, in most jurisdictions the defendant may take the

testimony of witnesses anywhere on the face of the globe by
deposition and use that testimony at the trial, but the prosecu
tion, in the absence of such statutes as we have in Wisconsin, is
confined by the constitution to such witnesses as it can produce
in court who can confront the accused while testifying. In the
days of Raleigh it was necessary in order to protect accused
persons from convictions upon such ex parle confessions as that
of Lord Cobham that they be given the right to meet the wit
nesses against them face to face. As applied to the modern
criminal trial, this rule means that the accused may gather his
evidence from the four corners of the earth, but that so far as
the prosecution is concerned no person who has committed a
crime can be convicted and punished so long as the witnesses
who must be called to establish the commission of that crime

remain outside the territorial limits of the state, whether such
absence be through accident or design.

Because the king punished jurors who found defendants like
William Penn not guilty, while the accused had no redress in
case he was convicted, the defendant in the modern criminal
trial is given the right to review upon appeal any action taken
or proceeding had from the time of his arrest until sentence is
pronounced. The prosecution, on the contrary, in most jurisdic
tions cannot appeal from any ruling or other proceeding, no
matter how erroneous the action of the trial court may be.
Thus the timid or incompetent judge or the corrupt juror may
favor the defendant at every stage of the proceeding, knowing
that his action cannot be reviewed so long as it is favorable to
the defendant. This handicap of the prosecution has been
partially removed in a few jurisdictions, but the state is still
powerless to appeal from any ruling of judgment in a criminal

'"Winslow, C. J. in Hack v. Slate, 141 Wis. 346, 352.
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case after the jury has been sworn to try the defendant, because
jeopardy then attaches, and the constitutional provision that
the accused shall not be twice put in jeopardy for the same
offense protects him from being subjected to another trial.

Here again we find the dice heavily loaded to favor the de
fendant. Following rules established by humane judges to avoid
the necessity of imposing barbarous punishments, the courts
have so interpreted this constitutional provision as to jeopardy
that a defendant who is granted a new trial on appeal cannot be
convicted of a higher degree of the offense charged than that
of which he was found guilty on the former trial. A defendant
charged with the murder of his wife was found guilty of the
third degree of manslaughter. When he learned that his friends
had appealed the case to the supreme court without consulting
him, he wrote the chief justice that the appeal was taken without
his knowledge and that he desired to have it dismissed. But
when informed that he could not be found guilty of a greater
offense than third degree manslaughter, if a new trial was
granted, he withdrew all objections and desired the appeal to
proceed. He was willing to play if he could make "heads I win,
tails you lose" the rule of the game.

These old technical rules are no longer enforced in the country
from which we inherited them. If a defendant appeals from a
conviction in England, the court to which the case goes may in
crease or decrease the penalty, take additional testimony or
grant a new trial, as the justice of the case demands. Is it not
time that we clothed our criminal law in some new raiment cut

according to the best English models, rather than to permit
it longer to wear the cast-off garments of the mother coun
try?

Imbued with the ancient idea that the purpose of criminal law
was to protect the accused, the constitutional guaranty of trial
by an impartial jury has been construed to give the accused an
almost unlimited right to challenge jurors. As a consequence
more time is often spent in selecting a jury than should be de
voted to the trial. In a very unusual case more than six thousand
men have been called to the jury box and three months of time
devoted to their examination before twelve jurors were selected
to try the case. It took but eight minutes to empanel the
English jury that tried Dr. Crippen, a world-renowned defend
ant of two decades ago.
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We pride ourselves that great progress has been made since
the abolition of trial by battle. But do we not reproduce most of
the essential elements of the wager of battle in the modem
criminal trial? The state and the defendant are represented by
hired champions, while the accused sits serenely watching the
contest, wrapped in his mantle of presumption of innocence
with the truth securely locked in his breast, because of the
constitutional guaranty that he shall not be compelled to be a
witness against himself. The outcome of the trial often depends
more largely upon the intellectual strength and skill of these
hired champions than upon the guilt or innocence of the accused,
just as the result of the old wager of battle was determined by
the physical strength of the contestants rather than the truth of
the charge against the defendant.
We must not forget that the criminal law, like the tariff, can

give over protection. When society loses faith in the ability of
the law to punish the guilty, it resorts to lynch law and to
vigilance committees, while officers of the law, deprived of the
right to examine the accused in open court, resort to the third
degree or sweating process in the secret confines of the prison
cell in order to prevent the escape of men whom they believe to
be guilty. Torture has long since been abolished, but in the third
degree we find the modern torture, more refined, but often no
less cruel than that of past ages.

Some years ago Sophia Singer was murdered in Chicago.
Three days later Charles N. Conway and his wife were arrested
at Lima, Ohio, and charged with the crime. They were taken to
Chicago and kept without sleep or rest until the woman con
fessed at noon of the following day. While they were in jail at
Lima both Conway and his wife came near to a nervous col
lapse. "They were put through a grilling cross-examination by
the detectives immediately before their departure, and when
Conway * * * emerged from the room where he was under
fire the perspiration was dripping from him and his hands shook
like leaves."

As for Mrs. Conway, "the grilling that began when the Chi
cago officers started their examination in Lima had not ceased
when she boarded the train." The trip from Lima, begun at
two o'clock in the morning, "was an ordeal for the prisoners
which found a culmination in a 'third degree' of interrogation in
Chicago. * * * Confident that she was breaking down and
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that a confession would be wrung from her, they plied her with
question after question, and she was allowed little time for re
sponse. The tortured woman screamed her denial. Her voice
dropped to a moan." She fainted, but was revived. "She was
confronted by * * * the fiance of the slain Woman. This
seemed to mark the beginning of her collapse. Soon thereafter
she became hysterical and searching questions brought the
breakdown."

Let those who assert that the protection of persons accused of
crime demands that they should be privileged from testifying
listen to Mrs. Conway as she half rises from her seat in the hard
straight-backed chair and throws herself across the police
captain's desk, shaking with agony, exclaiming: "I have no
friends here; nobody is for me. I am all alone." How much bet
ter would it have been if that unfortunate woman could have

been examined in open court in the light of day where her at
torney could have invoked the aid of the judge to protect her
from such an examination as that to which she was subjected
by police officers.
The third degree should be prohibited. But we may well

doubt if it will be prohibited so long as it is society's most potent
defense against criminals. Crimes are usually committed in
secret. Most frequently no one sees the more serious offenses
except the criminal and his victim and often he does not see or
cannot recognize his assailant. As long as our slavish adherence
to an archaic rule permits the accused to conceal the truth with
reference to his crime, so long may we expect society to protect
itself by resort to the third degree or other extra-legal means of
finding the truth.

In the days of Raleigh and of Penn, when the accused could
not testify in his own behalf, justice demanded that he should
not be compelled to testify against himself. But now that the
accused is a competent witness for himself, an ancient rule
established to protect the defendant from despotic kings should
no longer give him an undue advantage in a trial conducted in a
free and enlightened republic.
No injustice has been done to the parties to a civil action by

abolishing this archaic rule and by giving their adversaries the
right to examine them upon the trial. No injustice will be done
to the defendant in a criminal case by compelling him to submit

3 Journal of Criminal Law and Criminology pp. 502, 503.
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to an examination, unless it be unjust to compel the defendant
to tell the truth when the truth shows him to be guilty. There is
no evidence that can give the jury more light than the truthful
answers of the accused.

If a defendant urges the English court of criminal appeal to
set aside his conviction because he is innocent, that court may
call the defendant and ask him the questions that will enable it
to determine his guilt or innocence. Why should Americans
hesitate and shudder at the thought of asking a guilty man the
questions that will establish his guilt. If he be guilty, no rule of
law should permit him to conceal that fact. If he be innocent^
the truth cannot harm him.

The tenacity with which we have clung to this old rule well
illustrates the erroneous view that we have taken of criminal

law. The long struggle begun in the days when the pressing need
was to establish laws that should protect the accused has re
sulted in the deep-seated conviction that the chief purpose to be
accomplished by the administration of criminal law is the
protection of the accused. We are beginning to realize that the
finding of the truth, the protection of society against the criminal
rather than the protection of the criminal against society, is the
end that should be attained by the trial of a criminal case.
When applied to the criminal trial of today, the rules that were
essential to protect the accused three hundred years ago put the
prosecution to a disadvantage which may approach that under
which Raleigh and Penn labored.

It is the application of these ancient rules to the modern
criminal trial that is chiefly responsible for the widespread dis
satisfaction with the administration of criminal law. "There is

no part of its work," writes Moorfield Storey, "in which the law
fails so absolutely and ludicrously as in the conviction and
punishment of criminals, and its failures in this respect endanger
the whole foundation of society. * * * It is said with a
certain bitter truth that the only, man whose life is safe is he who
has been convicted of murder." Frequent abortive attempts to
punish defendants whom the public believes to be guilty is
breeding a growing contempt for law and order.

Until very recently criminal law has been marking time, while
all else has been steadily moving forward. It has been so loaded
with ancient technicalities that an English observer of our
institutions has recently said that American criminal procedure
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is very much like that of England in the days of the Stuarts.
Fortunately the attention of society is now being directed to the
need of freeing the state from the thralldom of these ancient
technicalities. The movement has begun that bids fair to place
the administration of criminal law in a position where it will
command the respect and obedience of society. "Law to be
respected, must be respectable."

Courts and lawyers must of necessity be conservative ele
ments in society. Law must be based on precedent if rights of
person and of property are to be secure. Without fixed and
established rules of law these rights would be dependent upon
the ever changing mind of the mob. Like Socrates, every man
would find that his life depended upon the vote of the majority
of the body of citizens that sat in judgment upon him.
From the days when Watt Tyler stormed the London Temple,

dedicated to the law, to the present hour, the twin ministers of
the law, the bench and the bar, have been charged with re
sponsibility for all the ills that arise in the administration of
justice, by men who conscientiously believe that law is nothing
but arbitrary technicality and that the attempts to regulate the
relations of mankind by established rules of law results in in
justice.
Without law civilization cannot exist. Without law we must

return to an age where might makes right, we must begin anew
our struggle for Magna Charta. Those who are impatient with
the law's delay forget that.law is but crystalized public opinion,
that law will be changed whenever public opinion demands such
change.

The defects in the administration of criminal law which we

have discussed are based on provisions of our constitutions
guaranteeing the rights of accused persons. These constitutions
express the will of the people. They are the supreme law of the
land. The laws as enacted by the legislature or as interpreted
by the courts cannot contravene these constitutional rights of
the accused. The people alone can change these constitutions.
Until they do change them, the people who criticise the law
must share with the lawyers and the courts the responsibility
for admitted shortcomings in the law.

As public officials you and I must administer the law as we
find it. But as citizens we should do our part in moulding public
opinion to the end that the people will be led to change those
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constitutional guaranties, which are no longer needed for the
protection of the accused, and which too often prevent the law
from protecting society and too often lead to the acquittal of
those guilty of crime.

Address of District Attorney Eugene Wengert

Some Conclusions Concerning the Cause and Prevention of Crime

Hardly any subject since the war has provoked so much dis
cussion as crime, and since the Loeb-Leopold trial, it has received
special impetus. Any newspaper, magazine or lecturer on the
public platform who wishes to lay claim to respectability or
popularity must take a fling at this subject. The result of so
much discussion and doubtful theory is that the public generally
is wallowing in a mire of shallow talk and opinion, butgettingno
closer to the solution of the important question. About the only
fact on which there is a semblance of agreement is that at this
time a crime wave is engulfing the nation. Murder, robbery,
rape and crimes of every description are the current topics of
the day. Yet most of these crimes seem to have no apparent,
immediate cause. The cause and prevention of crime is, there
fore, undoubtedly a serious public question and merits all the
attention it is receiving. We, as a nation, cannot go on indefin
itely rearing a comparatively large portion of the population
with criminal tendencies. Crime is like a malignant contagion,
and must be dealt with in such manner that will prevent its
spreading. If this is not done, we will as a nation in the end siu^ely
pay the penalty. Our present laissez faire attitude must change
in order to solve the problem.

If it is a serious public question, then it is doubly serious for
us, who, as district attorneys, are by law charged with the duty
of prosecuting crimes and criminals. I believe the public gener
ally will look to us to set the standard as to what attitude it will
take toward this problem. Thus, it is quite necessary that we
should have some very clear and definite notions as to the cause
and prevention of crime, and this is essential, even though we
are in office but a short time. Our duty is not done if we
have only convinced a court or a jury that a certain person is
guilty of a certain crime, and have succeeded in sending him
to prison for a certain term of years. Our task is by far a
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greater one. We must not merely use the office as a stepping
stone to a more renumerative practice, after leaving office. We
must mould public opinion concerning crime and criminals.
Ours must also be an educative work. Unless it is, we have
sorely failed in our opportunity in filling a public trust.

In what I am about to say I do not wish to create the impres
sion that I have said the final word on the cause of crime and its

prevention. Nor do I claim to have discovered a new theory.
What I have to say are merely my conclusions based upon the
experience I have gained in prosecuting over two thousand
criminals while connected with the office of district attorney,
either as district attorney or as assistant. However, I am also
aware that my conclusions do not always agree with the current
opinion of sociologists and criminologists, but I flatter myself
that they might be wrong and I might be right. With this in
mind I want to ask your indulgence while submitting for your
critical examination my conclusions concerning the cause and
prevention of crime.

In speaking of crime and criminals, I shall not attempt to
give an accurate definition, since I realize that the physiological,
psychological and biological facts on the subject are still too
hazy to warrant an accurate, academic definition, which could
be accepted by all. I shall rather proceed merely from the fact
that there are crimes and criminals. Nor have I bound myself
to the generally accepted legal definition of crime, but have
taken a rather narrower classification. Thus, for example, a
person may have lived in the community all his life, bears the
best of reputation, has never been in any kind of trouble, but in
the heat of passion in a violent quarrel takes the life of another.
Such person in the eyes of the law is guilty of homicide, has com
mitted a crime, is a criminal, yet this particular person would
hardly cause us to speak of a crime wave, or of a menace to our
social institutions, or even cause us seriously to reflect on the
cause and prevention of crime. But I have in mind that class of
persons who exist by preying on the property and person of
others as a business, or whose mental attitude towards the rights
of organized society is such that they do not respect them but
wilfully violate them just to gratify a desire of possession or the
infliction of pain. I refer to that class against whom organized
society must protect itself, and who are at war with organized
society in refusing to be restrained by the laws, rules, regula-
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tions and public opinion developed in organized society. Thus,
for example, an able-bodied man who would rather steal than
work belongs in that criminal class who are a menace in the com
munity. Against such people society has a right to protect itself,
and when' the onslaught by this class of persons seriously
threatens to undermine the organization of society, then it be
comes a serious public question.
We can easily understand that a man facing starvation might

steal a loaf of bread. He is merely following the inevitable dic
tates of the law of necessity. But we cannot so easily understand
why the man with plenty should go out and rob a bank, or hold
up an express train, or forge a check, or induce some person
under false pretenses to part with thousands of dollars. Not
only that; after such a person has violated the rules of society,
been caught, convicted and served time in a penal institution,
he will, upon being released from prison, immediately start out
on a life of crime again. In cases of this kind is it economic pres
sure or environment that started him on the road to a life

of crime, or continued him there after he has started? I frankly
confess, I cannot agree with that large class of criminologists and
sociologists who maintain that criminals are merely victims of
environment; in other words, that environment makes the
criminal. These criminologists and sociologists in consequence
of their assumed premises come to the false conclusion that
since society has created and tolerated the environment making
criminals, society is to blame and the criminal is to be pitied and
sympathized with rather than condemned and punished.

My experience with criminals tells me that they are from all
walks of life. They are by no means only from the slums and
habitats of the submerged "one-tenth." They live there after
they have started on their life of crime to evade detection, but
originally they do not grow there.

As an example, take the case of a sixteen year old boy that
we recently had in the municipal court of Milwaukee county.
He came from the average run of families', was bright, intelligent
and his environment was such as most of us had when we were

young. He had an automobile; he had good clothes; he worked
in a meat market run by his mother. Bad company and tempta
tion created by his associates was his downfall, but not the
environment created by economic conditions. Take another
case of recent date. A young man about thirty years old came
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from a respectable family, fairly well situated economically,
had a fairly good education, got into difficulty, served a long
prison sentence; after being released from prison he again got a
position in Chicago as shipping clerk for a large concern at
forty dollars a week. While thus employed he came to Milwau
kee and committed several daring holdups while armed. At no
time may it be said that his economic condition had any connec
tion in forcing him to commit crime. The class of criminals to
which these two individuals belong is by no means small, and a
careful check, I am convinced, does not warrant the conclusion
reached by so many criminologists that economic pressure and
environment is the main cause for crime. Temptation and bad
company should not be laid at the door of society, when the
individual himself seeks the temptation and bad company. The
elimination from society of temptation and bad company is too
ideal a condition to be even hoped for. If the theory of bad
environment were true and the conclusions drawn therefrom
were warranted by the facts, then, indeed, society would be to
blame and the criminal should be pitied rather than censured.
Nor does my experience justify the conclusions arrived at by

another large school of sociologists and criminologists, that
crime is merely "misdirected energy," that this "misdirected
energy" is due to lack of proper education, and that, therefore,
society is again responsible for crime and the criminal. No doubt
education along certain lines will have, as I will later show, a
deterrent effect in directing those with criminal tendencies
away from the path of crime. Yet failure of education would
certainly not explain the reasons for that large class of criminals
of the Loeb-Leopold type. This class may differ in the degree
of education, but would still pass as educated so long as we have
not agreed on an exact practical definition of education.
I now come to that other class of criminals which finds able

contenders among criminologists. These lean very strongly to
the medical point of view. These will grant that society is not to
blame. They will even grant in a measure that the criminal does
not commit crime solely because of "misdirected energy," or of
environmental conditions. Their attention is directed mainly
to a study of the individual, but also relieve him from responsibil
ity and obligation to society. They classify his condition as a
mental case. They tell us, that a person habitually enga^ngin
crime is not responsible, that his choice of a life of crime is
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primarily due to an "exaggerated personality"; that he does not
see and appreciate the proper and fitting relation of things be
cause of his mental deficiency, and, therefore, of course is not to
be held accountable, but that society must deal leniently and
sympathetically with him, and only in extreme cases punish him
by segregation. Now I will grant that there are some criminals
who are mentally deficient; yet on the whole this class is small
in comparison. It is to a great extent confined to petty crimes
and misdemeanors. The individual lacking mental capacity is as
a rule easily detected. These three classes I think take into con
sideration the main classification of criminals. I shall merely
mention in passing that that older school headed by Lombroso
and Ferri, who maintained that criminal tendencies wereprimar-
ily hereditary, has almost entirely lost its influence and position.
Now then, if criminals are the result of environment, or crime

is only "misdirected energy" or exaggerated personality," what
are we going to say about the ethical concepts of responsibility
and obligationoi the individual to society? Are we going to adopt
these views as propagated and shoulder all the responsibility on
society? Is the individual going to escape the burden of his
acts? To carry the argument of any one of the foregoing classes
of criminologists to its bitter, logical conclusion would simply
mean that organized society has no right to protect itself, be
cause it is guilty of contributory negligence to say the least.
Such conclusion would fail in taking into consideration that
individuals make up society and the action of society is nothing
more than the composite action of the individuals.

Now it is easy to say that environment, misdirected energy
and mental deficiency are not the cause of crimes. It is quite
another thing, however, to point your finger at certain facts and
say, that is the cause of crime and that makes criminals. The
reasons for these false conclusions, I think, is due primarily to a
factor that has developed within the last century, namely, the
so-called social aspect, which has resulted in viewng society as
all wrong and the individual as all right. There is a general
tendency the world over in politics, government, legislation and
society to adopt more and more the social, paternalistic purpose
of government and law. Quite naturally out of this mental at
titude grows a strong desire to assume that the present organiza
tion of the social order is all wrong, but when made perfect, and
this attitude assumes that it may bemade so,thentheindi-\iduals
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who are now wrong, because forced to be, will be all right. In
other words, make society right and then the individual cannot
help but be right. With this unproved assumption goes the de
sire to throw overboard and ignore old concepts and principles.
At any rate no effort is made to prove them wrong, but that they
are wrong is assumed without proof or argument. This doctrine
and this false conclusion derived therefrom so readily excusing
the individual from the consequence of his acts immediately
draws attention and false premises are accepted. Now it is my
contention that it has never been established as an ethical

proposition that the individual is relieved from obligation and
responsibility to society,—even granted that society has failed
in its obligation and is by no means a perfect organization. If
such a proposition were established as a true conclusion, then
the individual would of necessity disappear. He would be merely
an automaton shifted about by the will of somebody or some
thing, like the pawns on the chess board, but his own free will
would be absolutely restricted. In other words, he would no
longer have any choice or control over his action and, not having
any choice or control, would of course have no responsibility.
But at this time we have not gone that far in our view of life,
nor do I believe that we ever will. I am still old-fashioned

enough to believe that I have a jree will, and that my free will
enables me, for example, to choose between right and wrong.
Having this free will, I am responsible for my acts and obligated
to perform my duty as prescribed by laws and regulations of
society.

This then is my conclusion in dealing with the cause of crime.
You must place the cause for crime not on society, not even on
the imperfections of society, but squarely on the individual.
And let me say here by way of parenthesis, I am not of the
opinion that society has always done its duty by the individual,
or has no responsibility or obligation towards the individual.

What then is the cause of crime? What makes criminals?
Why then does a man choose to do wrong when he has the power
to choose to do right? It is man's innate depravity—to do wrong,
to violate the precepts of society and become a criminal. I
believe at heart we are all savages. We have just been coated
with a veneer of refinement, culture and civilization. This may
seem a harsh verdict, but does not experience justify the conclu
sion? What difference is there between the gambler on the stock
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exchange who piles up millions, not in the sweat of his brow,
and the highway robber with a gun in his hand? Are not both
actuated by the same motive—lust of possession? The only
difference between the two perhaps is in the judgment of devis
ing the means to the end, but no difference at the seat of emotion
■—the actuating cause. The one may be a little wiser in choosing
his means, because it will keep him out of jail, but I doubt if he
has more courage or prowess. What difference is there at heart
between the savage who hunts his human victim for his next
meal, and the swindler who defrauds his victim to buy his next
meal? If then it is my conclusion that the innate depravity of
man is the cause of crime, has society and the individual no
further duty to perform? Is the situation hopeless? Let me say
the situation is not hopeless.

Of course I must say that I do not believe the world is getting
better. I believe it is getting more refined, but all in all I believe
the world is not better or worse than it ever has been. If, there
fore, you could eliminate the innate depravity of man, you would
eliminate crime. You would then have the perfect brotherhood
of man. You would then have established as a fact not as a law,
"Do unto others as you would have them do unto you." This
ideal condition, in my judgment, not being capable of accomp
lishment, we must do the next best thing. We must resort to
repression of depravity in the individual, and where this deprav
ity, nevertheless, results in action, then society must resort to
suppression for its own protection.

This brings me to the second part of my thesis—the preven
tion of crime. How to prevent crime and criminals is, indeed, a
tremendous question. In other words, how to accomplish re
pression of depravity in the individual and prevent it from
bursting forth into action is the great desideratum. Within the
limits of this paper, which at best is only fragmentary, I can
only in a general way hint at the means of prevention.

As indicated previously, I do not believe that depravity can
be entirely eliminated. But what is the remedy in securing
repression? Repression has to do with the psychology of the
individual, while suppression has to do with the action of society
towards crime and the individual criminal. In both instances,
however, the individual is concerned.

To repress the criminal tendencies of the individual and pre
vent him from breaking forth into violent activities inimical to
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society, three faculties of human psychology come into consider
ation. They are judgment, love and fear. Judgment controls the
intellectual life of a person, while love and fear deal with the
emotional life of the individual. The application of judgment as
a factor in the control of criminal tendencies and inclinations

can only be accomplished by education and experience. In using
the term education, however, I am not referring only to educa
tion acquired in the schools. I am using the term in its broadest
possible sense. I have in mind all educational agencies such as
school, church, and home, nor will the limits I have set for my
self in this paper permit me to digress into the subject matter of
education necessary to bring about repression of depravity.
But permit me to say that I would not want to be understood as
maintaining that our educational system has been a complete
failure. I do contend that the desirable end of education has not

always been kept in view. The mere accumulation of knowledge
is not sufficient if such knowledge does not result in forcing the
individual to draw the proper conclusions concerning the purpose
and object of life. The so-called educated criminal of the Loeb-
Leopold type is certainly not drawing the proper conclusion
from his knowledge. Thus, education must enable the judgment
to make the proper comparisons and compel it to draw the right
.conclusions respecting the individual's position and relation to
wards society, and in this process of reasoning experience also
plays an important part in determining this relationship. The
individual's knowledge and experience resulting in judgment
must force him to conclude that, unless he represses his depraved
inclinations and desires and makes them conform to the de
mands and rules of society, dire consequences will shortly follow.
Judgment, therefore, is entirely utilitarian and selfish. It counts
the costs of an act.

Have you ever stopped to think why the great percentage Of
criminals is among juveniles? Even though they may have edu
cation and knowledge, they lack experience which compels the
judgment to draw the right conclusion as to their relation with
society. Their free will to choose between right and wrong is
uncontrolled by a balanced judgment, and, therefore, their
choice is merely an accident. Their reasoning has no influence in
repressing unbridled inclinations. We call it common sense, and
this common sense dictates to the older person that it will not
pay to be at war with society. That educational system, there-
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fore, is wrong whether in the school or in the church or in the
home, which substitutes moral suasion alone for compulsion be
cause a child lacks the element of experience to form the right
conclusion as to its relationship to the demands of society. He
may know what these demands are, but unless we educate him
to use his wits to reach right conclusions, we are in danger of
helping him merely to concoct schemes to defeat the demands of
society. Judgment then really appeals to the selfish motives of
the individual. He does what he does because his knowledge
and experience tell him it pays, and, therefore, in using the in
fluence of education in laying a foundation that will result in a
right attitude toward criminal tendencies, great care is necessary
in selecting educational material to be used. But judgment alone
emanating from the intellect will not repress the natural corrup
tion of the individual, for he may still reason that he is keen
enough to escape the consequences of his acts. There must be
something supplementing the intellectual life of the individual.
There must be a strong dominating influence upon his emotional
life.

I have mentioned love. But I am not so sure that love really
plays a very important part in the repression of depravity, and
determining the free will in the choice of activities. I am almost
persuaded that what we call love is really only a manifestation
of duty, or it is controlled by an ulterior motive, or inspired by a
superior force. In love of kin, for example, is it love, or only
manifestation of duty? Are we honest because we love honesty,
or is it rather that we fear the consequences of being dishonest?
We speak of patriotism and love of country. Is it not, however,
fear of consequences and again, therefore, a manifestation of
duty that inspires this mental condition? In my own mind I am
persuaded that, what we generally call love in so far as it tends
to repress depravity, is of very little consequence, since in the
final analysis it is really the antithesis of fear.

Fear, therefore, in my judgment is the dominating influence
in repressing the individual and keeping him within the bounds
of the law. When we stop a moment and carefully analyze our
own actions and the actions of individuals of society at large,
why are certain things done and why are certain things left un
done? Because we fear public opinion;because we fear criticism;
because we fear the law; because we fear pain; because we fear
God. The element of fear in our lives is all powerful, and that is
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as it should be. Is not that the meaning of the maxim: "Con
science doth make cowards of us all"? So long as love and
judgment are not sufficient repressive factors in our lives, fear
must be. Permit me here to focus attention on some of the out

standing fears that work for the repression of criminality, and
which fears should be impressed upon the hearts of individuals
for the purpose of preventing crime.

It is my contention that we have woefully neglected to use
fear as a factor for good in our lives, and the protection of society
against crime. Take the home. Where is the home today where
parental authority is feared? Here we have carried moral
suasion to ridiculous lengths. The child today rules the parents
like the iron hand of destiny. We do not love authority, not
even parental authority. We must fear it. If natural tendencies
are to be repressed, and if we do not fear authority at home,
what are we going to say about the school? The teacher today
is bound hand and foot because of the wrong attitude of society
at large, and yet we are told by some educationists that the
parent or teacher who cannot rule a child without inspiring fear
is incompetent to say the least. Show me a wayward, incorri
gible boy, and in most cases I will show you a foolish, doting
father and mother. In all cases I will show you a boy who has
not learned to fear and, because that boy has not learned to fear,
he has not learned to repress his criminal tendencies. You can
not take the fear of authority out of the home and out of the
school without taking it out of the law, and when you have taken
it out of the law you have criminals and crime waves. For who
doth respect the law? Even society itself has ceased to fear the
law. Law and law enforcement is much talked about but little

desired and no longer feared because too often ridiculed and
made light of. Go to the theater, and how we laugh when the
ends of justice are defeated. How we read with abated breath
the scandals of the day. But do we ever stop to think that they
are due to the fact that fear has been taken out of the hearts of

men? We have come to an irreverent and fearless nation and

substituted for it a criminal nation. Not only have we lost the
fear of the law, we have lost the fear of God. And I say in all
seriousness that, when man has lost the fear of God, why should
he fear the law of society? Religion, fear of God must teach men
that, though they might escape the wrath of society, they can
not escape the righteous retribution of God, because in violating
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the laws of man they have also violated the laws of God.
Therefore, to repress the individual, you must put back into his
heart respect for society and fear for the law of man and God.
Then if you have made the individual right you have made
society right.
But if the individual in spite of repression persists in carrying

his depraved inclinations into action in opposition to society,
then society must suppress him.

The suppression of crime presupposes the right attitude to
ward criminals. We cannot make Robin Hoods or Dick Turpins
out of them. There must be real interest in justice for society as
well as the individual, and if society is seriously interested in the
suppression of crime, then it must cease to pet and pamper the
criminal. So long as he knows that he is going to receive sym
pathy at the hands of society instead of stern condemnation,
the violation of society's laws is not going to appear to him as
such a serious matter. In this country we have carried the pre
sumption of innocence of the individual criminal not to the
height of the sublime, but to the height of the ridiculous. We
sit in solemn judgment in a court of justice, and gravely listen
to this fiction; yet all the world knows he is guilty. When a jury
acquits him, we turn him back into society with the blood of
Abel on his hands, and let him go because he has once been in
jeopardy, no matter how guilty. We draw an imaginary line
across the blue sky, and if, perchance, the most vicious and
daring criminal should cross that line into another state, we sit
in solemn conclave on this presumed innocent man devising
ways and means how we might extradite him back over this
imaginary line, and then, having brought this presumably inno
cent man back, we listen calmly to an impassioned plea that it is
better that ninety-nine guilty men should escape than for one
innocent man to go to jail. With such an attitude in society the
suppression of crime is indeed exceedingly difficult and uncertain.

Such a mental attitude sees only the individual criminal, and
not the crime against society. Such sentimentalism forgets that
the criminal is at war against organized society, at war not from
necessity but from choice. Now then, if society as a nation or a
state has a right to protect itself in time of war against invasion,
why not in time of peace against the invasion of its rights by the
criminal? In war the composite judgment of society, of the
nation or the state, whichever you may call it, must prevail. The
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rights of the individual are subordinated, whether that war be
just or unjust. And who will count the thousands that have
fallen in an unrighteous war, or is war never unrighteous if the
judgment of the state determines that it shall be? Are the
thousands who fell on the battle fields of the Confederacy to be
pitied because they fell innocently, or made heroes of because
the judgment of society determined that war was just? No one
will maintain, excepting a confirmed pacifist, that the judgment
of society must not be obeyed, though that war be unjust and,
therefore, every man slain dies innocently. Why then in times
of peace must society place the rights of the individual above its
own, and that notwithstanding that it must be the final judge
and authority as to its rights and means of protection? Until you
subordinate the rights of the individual to that of society you
cannot prevent crime, even if the individual must suffer what he
thinks is an injustice. For did he not of his own free will choose
to violate those very laws of society of which he now complains?
He is only the clay in the hands of the potter. If he knows, as he
does, beforehand society's adjudged standard of justice, why
should he complain? All that he can demand is that he be dealt
with according to rule and not according to caprice. When this
is once fully understood and appreciated in this country of ours
by courts, lawyers, jui'ies and the public, then we have begun
effectively to deal with the prevention and suppression of crime.
Then even-handed justice will be meted out to the man who
dares to violate the rights and laws of society. Then to the crim
inal it will become a verity, what Dante wrote over the gates
of hell:—"He who enters here leaves all hope behind." Thus,
punishment will be sure and swift. Punishment for violating
laws of society should be sure and swift for all whether rich or
poor, great or small. It is because of these two factors in my
judgment that there is today less crime in the whole kingdom of
England than there is in Cook county, Illinois, although the
economic conditions in England are worse and the population
five times as great.

In maintaining my position, however, it does not necessarily
follow that in the .suppression of crime there must be cruelty
and long prison sentences. If judgment and fear are the con
trolling factors in repressing individual depravity, then perhaps
there is hope in saving the individual, so that he will thereafter
conform to the laws of society. But until society is sure that he
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will, segregation must be sure and swift. Yes, this may even
mean that in certain cases probation is the proper punishment
for the suppression of crime.

Thus, speaking of the cause and prevention of crime, it cer
tainly has become a serious public question in this country to
day, and unless we take the right attitude and appreciate that
we must lay the cause at the door of the individual rather than
society, there is little hope of a solution. Man is a rational be
ing, and must be held accountable to society for his acts, and if
the criminally inclined knows that he will certainly have to bear
the responsibility of his acts, he will hesitate to violate the laws
of society. But should he, nevertheless, do so, then without fear
or favor surely and swiftly punishment must follow, and while
this will not eliminate crime, it will surely suppress and control
it for the protection of society.

. ^ vT.
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Education—Where county training school is established by
two or more counties, state aid may be given to each county
under sec. 41.36, Stats., but such aid is subject to limitations
contained in said section.

January 2, 1925.
John Callahan,

State Superintendent of Public Instruction.
You state that Door and Kewaunee counties maintain a joint

county training school at Algoma. Recently they have erected
a dormitory at a cost exceeding $25,000. You inquire whether
under the provisions of sec. 41.36, subsec. (2), par. (c). Stats.,
it is the duty of the state superintendent to certify to the secre
tary of state in favor of each of the two counties which, acting
jointly, have erected the dormitory, at an amount not to exceed
$6,000, or if the total amount to be certified for the erection of
the dormitory shall not exceed $6,000.

The subsection of the statutes above referred to defines the
duties of the state superintendent as follows:

"If he shall be satisfied that the building has been erected or
remodeled substantially in accordance with the plans submitted,
it shall be his duty to certify to the secretary of state in favor of
the county erecting or purchasing and remodeling the building
an amount equal to one-fourth the cost but not to exceed six
thousand dollars in the case of the erection of a school building
or dormitory, * *
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Your question is substantially answered by a former opinion
of this department found in VII Op. Atty. Gen. 315. In this
opinion, it was held that where two counties had joined in the
erection of a county training school, the aid should be given to
each county, as both counties had erected the building in ques
tion. You will note, however, that under the provisions of the
statute above quoted the aid to be given is limited to one-
fourth of the cost. You would not, therefore, be authorized to
give either Door or Kewaunee county any more than one-fourth
the amount expended by such county in the erection of the
dormitory, nor would you be entitled to give either county more
than six thousand dollars. Subject to these two limitations,
however, aid may be given to each of the counties.
CAE

Public Officers—Truant Officers—Chief of police and officers of
cities of fourth class are required to perform dutes of truant
officers in all cases where no other valid order or regulation has
been made by municipal authorities.

January 2, 1925.
Industrial Commission.

You ask to be advised whether it is the duty, under the pro
visions of sec. 40.74 Stats., of the chief of police and police
officers in cities of the fourth class, to perform statutory duties
of truant officers.

Subsec. (1) of said section reads thus:

^'Truancy Officers. (1) NUMBER IN CiTIES; DUTIES, (a)
In all cities of the first class the board of education or any board
having similar powers, shall appoint ten or more truant officers;
in all cities of the second and third classes, such board shall ap
point one or more truant officers, and in all cities of the fourth
class the chief of police and the police officers may be truancy
officers, whose duties it shall be to see that the provisions of this
section are enforced." (Italics ours.)

In par. (b) of the same section we find the following:

"* * * And in all towns and villages the sheriff of the
county, his undersheriff and deputies shall be the truant officers
and it shall be the duty of all truant officers named in this sub
section to enforce the provisions of this section as provided
herein."

We have experienced some difRcultie.s in arriving at a con
clusion in this matter, because the legislature used the word

lA -N
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"may", when referring to truant officers in cities of the 4th class
while the word "shall" is used in referring to cities of the 1st,
2d and 3d classes, and also when referring to towns and villages.

Subsec. (5), pars, (a) and (b) provide:

"(a) Truant officers in cities of the first, second and third
classes shall receive such compensation as shall be fixed by the
boards of education of such cities or boards having similar
powers.

"(b) The chief of police and the police officers of cities of the
fourth class may perform the duties of truant officers in addi
tion to the other duties devohdng upon them, and shall receive
no extra or additional compensation therefor."

Here, again, the word "shall" is used when applying to cities
of the 1st, 2d and 3d classes, while the word "may" is used when
applying to the truant officers of cities of the fourth class.
The question, therefore, confronts us whether the legislature

is using the word "may" intended it to have a permissive mean
ing only, instead of a mandatory one. The rule that "may"
may be construed as mandatory in a statute is given in 20 Am.
& Eng. Enc. of Law, 2d ed., pp. 239-242, as follows:

"The word 'may' in a statute will be construed to mean 'shall'
or 'must' whenever the rights of the public or of third persons
depend upon the exercise of the power to perform the duty to
which it refers; and such is its meaning in all cases where the
public interests and rights are concerned, or where a public
duty is imposed upon public officers and the public or third
persons have a claim de jure that the power shall be exercised.
Or, as the rule is sometimes expressed, whenever a statute di
rects the doing of a thing for the sake of justice or the public
good, the word 'may' will be read 'shall.' Where to give its ordi
nary meaning to 'may' would render the statute in which the
term is used a dead letter, an imperative meaning must be given
to the word. And it has been said that 'may' in a statute is gen
erally construed to have the same meaning as the word 'shall.' "

This rule has often been applied in our supreme court. Cutler
V. Howard, 9 Wis. 309.
The court said, pp. 311-312:

"That rule as deduced from all the authorities is, to use the
clear and explicit language of Chancellor Kent, in Newhurgh
Turnpike Co. v. Miller, 5 John. Ch. R., 113, 'that the word may
means must or shall only in cases where the public interest or
rights are concerned; and where the public or third persons have
a claim de jure that the power should be exercised.' For the
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complete application of this rule, it only remains to be deter
mined in what cases the rights or interests of the public or
third persons are concerned and where they have a claim
de jure to exercise of the power; and here fortunately there
is no disagreement among the authorities. The cases fully
establish the doctrine that when public corporations or officers
are authorized to perform an act for others, which benefits them,
that then the corporations or officers are bound to perform the
act. The power is given to them not for their own, but for the
benefit of those in whose behalf they are called upon to act;
and such is presumed to be the legislative intent. In such cases
they have a claim dejure to the exercise of the power. But where
the act to be done is not clearly beneficial to the public or third
persons, the exercise of the power is held to be discretionary."

See also Hart v. Godkin, 122 Wis. 646; Bratvley v. Mitchell, 92
Wis. 671; The Market 'National Bank of New York v. Hogan, 21
Wis. 317, 322; Equitable Life Association Society v. Host, 124
Wis. 657; Butcher v. Butcher, 39 Wis. 651, 666.
In the last two cases the court also recognized the rule that

" 'the use of words that are plainly compulsory in one as
pect, and the use of the others which literally are permissive
in another, necessarily leads to an inference that the primary
meaning is to be retained.' " Equitable Life Association Society
V. Host, 124 Wis. 657, 670.
You will observe that the lawmakers made provision for a

truant officer in all fourth class cities, and also for towns and
villages. If the word "may" were to be given its primary mean
ing, as meaning "permissive" only, then cities of the fourth class
would be the only municipalities in the state that would not have
truancy officers provided for them, for it would be optional with
the chief of police and the police officers to perform those duties.

I cannot believe that the lawmakers had such intentions. It

would be an absurd situation. 1 can perceive of no reason why
cities of the fourth class should not have truant officers as well as

other municipalities in the state. Even towns and villages have
not been overlooked. I have come to the conclusion that the

word "may" should be construed as "shall" and that possibly
the word "may" was used by the legislature, because in some
cases the common council or mayor may give an order requiring
a certain person on the police force to perform the duty devolv
ing upon a truant officer, which the council is authorized to do
under sec. 62.09, subsec. (13).
You are advised, therefore, that it is the duty of the chief of

police and police officers in cities of the fourth class, so long as no
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other valid orders and regulations have been promulgated, to
perform the statutory duties of truant officers.
JEM

Banks and Banking—Taxation—Tax returned delinquent
levied on shares of stock held by individuals in national bank
(which failed and went into hands of comptroller of the cuiTency
and of receiver subsequently to time when tax became payable)
may be collected by sheriff by levy and sale of property of
owner of shares under county treasurer's warrant as provided
by sees. 74.29 and 74.30 or by action of debt as provided by sec.
74.12, Stats., same as other personal property taxes are collected.

January 2, 1925.
W. V. SiLVERTHORN,

District Attorney,
Hayward, Wisconsin.

You have inquired whether a tax returned to the county
treasurer as delinquent levied on the shares of stock held by
individuals in a national bank (which failed and went into the
hands of the comptroller of the currency and of the receiver for
liquidation subsequently to the time when the tax became pay
able) may be collected as other personal property taxes are
collected against the owners of the shares.

The question is answered in the affirmative.
I see no reason why collection may not be enforced by the

sheriff by levy and sale of the property of the owners of the
shares under the county treasurer's warrant as provided by sees.
74.29 and 74.30, or by action of debt as provided in sec. 74.12.

This opinion, of course, assumes the validity of the statutes
under which the assessment was made and the validity of the
assessment itself. I may say that several actions have been
brought under the provisions of sec. 74.12, and which are yet
undetermined, in which the validity of the statute.s providing
for the assessment of stock of both state and national banks and
under both the 1921 and previous statutes and the 1923 statutes
is assailed. 'The same question is raised also in several actions
in which the tax has been paid by the shareholder, under protest,
and in which the shareholder is seeking to recover the tax so
paid on the ground that the assessment and the statute under
which it was made are invalid.
FEE

• X- '
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Taxation—Where real estate occupied by owner for residence,
garage, oil station, and other purposes is also used by him in
conduct of telephone business owned by him, and it is deter
mined by taxing authorities that at least fifty per cent of such
real estate is used for purposes other than for telephone business,
and fifty per cent of value is assessed to owner as other real
estate is assessed, and remaining fifty per cent of such value is
exempted under sec. 70.11 (20), Stats., as being used for tele
phone business (owner not appearing and offering evidence be
fore board of review in opposition to such assessment), assess
ment and tax levied thereunder is valid.

January 3, 1925.
S. A. Barrett,

District Aiiorney,
Spooner, Wisconsin.

It appears from your original letter of inquiry, supplemented
by letters and other documents submitted herewith, and your
supplemental letter of information, that the Trego Telephone
Company is not a corporation, but is owned by one individual;
that the telephone office is located in a building on a lot, part of
which building is occupied by the owner for telephone purposes
and the remainder by him and his family as a residence; that
adjoining the lot are two other lots on which are buildings,
consisting of a garage and a sort of oil station, which are used
partly for telephone business and partly for other purposes; that
the three lots are owned by the owner of the telephone business;
that the assessor of the town assessed the real estate referred to,
as other real estate is assessed, to the owner to the extent of
fifty per cent of its value as property not used in the telephone
business, that heing the proportion of the property in question,
in the judgment of the assessor, as being used for purposes other
than in the prosecution of the telephone business; that the
owner contends that' none of the property assessed is liable to
taxation, but that all of it is exempt under the provisions of
subsec. (20), sec. 70.11, Stats., and has, made application to the
county treasurer, the county clerk, and the district attorney,
under the provisions of sec. 75.60, Stats., for a compromise of
the tax assessed against said real estate on the ground that it is
illegal as being exempt from taxation; it does not appear that
the owner of the real estate appeared personally or by agent be-
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fore the board of review, as provided by sec. 70.47, Stats., in
relation to this ass^sment.

On the facts above stated, you ask for the opinion of the at
torney general as to whether the assessment of the real estate
in question is valid.
I am of the opinion that the question should be answered in

the affirmative.

Said subsec. (20), sec. 70.11, Stats., reads as follows:

"The property of all telephone companies and of persons,
associations or corporations engaged in the business of trans
mitting messages by telephone or the renting, letting or keeping
of telephones, wires, batteries or apparatus for that purpose
except real estate not used in carrying on their business." (Italics
ours.)

The background or history of the exemption is illuminating.
In the Wisconsin statutes of 1898 the provision is found as
subsec. 27, sec. 1038, reading as follows:

"The property of all telephone companies * * * except
real estate not connected with or used in carrying on their
business."

The revisor's note shows that this provision was derived from
sec. 1222a, Ann. Stats., which section, as enacted by ch. 345,
laws of 1883, providing for the payment of license fees computed
on gross earnings by telephone companies, was as follows:

"The payment of the license fee hereinbefore provided for
shall be in lieu of all taxes for any purposes authorized by the
laws of the state, except taxes upon such real estate as may be
owned by such person, company, association or corporation
which is in nowise connected with or in anywise used in the
prosecution of such telephone business." Sec. 5.

Said subsec. 27, sec. 1038 was amended by ch. 488, laws of
1905, to read:

"The property of all telephone companies * * ♦ except
real estate not exclusively used in carrying on their business."
(Italics ours.)

Said exemption statute was renumbered to be subsec. (20),
sec. 70.11, and amended by "striking out the word 'exclusively'
found in the last line of the subsection" by ch. 69, laws of 1921;
and the revisor in his note to the bill (No. 7, S., sec. 23) said:
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"The word 'exclusively' is stricken out to harmonize the exemp
tion conferred on telephone companies with that extended to other
public service companies." (Italics ours.)

It is the striking out of the word "exclusively" by the amend
ment of 1921 under which the owner of the telephone business
now claims his real estate is exempt from taxation because it is
used in part in the conduct of his telephone business.

I think the striking out of the word does not have the effect
claimed. The revisor's note must be given due consideration in
determining the legislative intent where obscurity would other
wise exist. Pfingsten v. Pjingsten, 164 Wis. 308, 320-321;
Slate ex rel. Globe Steel Tubes Co. v. lyijons, 183 Wis. 107, 119.
With this rule in mind, let us see what the exemption extended
to other public service companies is: it is found in sec. 76.23,
Stats., in the following language:

"The taxes imposed by this chapter upon the property of the
companies defined in section 76.02 shall be in lieu of all other
taxes on such property necessarily used in the operation of the
business of such companies in this state, except that the same
shall be subject to special assessment for local improvements
in cities and villages. '* * *" (Italics ours.)

From the foregoing, I think it is clear that what the legisla
ture intended by striking out the word "exclusively" was
merely not to subject real estate of a telephone company or
business to general taxation simply because it may be used
incidentally for other purposes than that of the telephone busi
ness, but -did not intend that real estate used principally for
other purposes although also used for telephone business should
be entirely exempt from general taxation. In my opinion, the
exemption statute under consideration, in view of its whole
history as outlined above, should be construed as meaning that
that portion of any real estate owned by a telephone company
or the owner of the telephone business which is not necessarily
used in the operation of the telephone business is "real estate
not used in can-ying on" the telephone business, and is subject
to general taxation.

In the case under consideration it appears that the real
estate is used principally for residence, garage and oil station
purposes, and that its use in the telephone business is really
incidental to such other uses, rather than that such other use is
incidental to the use for telephone purposes. The assessor
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determined that at least fifty per cent of the property is used for
other purposes than for the telephone business and assessed it
to the owner accordingly, leaving the remaining fifty per cent
to be included in the license fee to be paid by the telephone
business. I think that the owner has no ground to complain
that the assessment is invalid either because it is illegal or be
cause it is inequitable.
FEB

Bridges and Highways—Bonds—Highway Improvement Bonds
—County board is not bound to provide further funds for carry
ing out highway improvement program for purpose of which
bonds have been issued by former action of board, approved by
electors; amount necessaiy to complete such program is not
indebtedness of county, and is not to be included in computation
either of amount of constitutional limitation upon indebtedness
which county may incur nor of one per cent limitation contained
in sec. 67.14, Stats.; resolution for issuing of highway improve
ment bonds by sole action of county board, under provisions of
sees. 67.13 and 67.14, Stats., amount of which is within two-
fifths of one per cent of assessed valuation of county adopted by
majority vote of board, for purpose of providing for grading,
draining and surfacing with gravel of certain highways, is valid
notwithstanding fact that improvements contemplated by such
resolution are not continuation of highway improvement pro"
gram embraced in former bond issue and notwithstanding fac^
that bonds run for longer period than recognized life of grave^
road.

January 3, 1925.
George A. Hartman,

District Attorney,
Juneau, Wisconsin.

I have carefully examined the statement of facts with refer
ence to the proceedings by the county board of Dodge county
at the annual meeting of the board in November, 1924, prelim
inary to the issue of $200,000 of highway improvement bonds,
the said issue being by the sole action of the county board (that
is, without submitting the same to the electors of the county for
approval), and the several specific questions relating to the
validity thereof submitted by you.
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It is my opinion (based on the statement of facts) that the
proceedings are regular and valid, and that if a certified copy
of the proceedings, disclosing the situation as set forth in such
statement, is submitted to the attorney general with the bonds,
under the provisions of sec. 67.02, subsec. (3), Stats., the pro
ceedings will be approved and the bonds certified.
The value of all the taxable property of the county, according

to the last preceding assessment for state and county taxes,
appears to be $105,923,633; the total indebtedness of the county
is $4,602,000; no bonds of the county issued by sole authority
of the county board are now outstanding; the constitutional
debt limit of the county, therefore, is $5,296,181.50; and two-
fifths of one per cent of that value is $423,694.40; so that the
proposed bond issue is less than half of the amount authorized
by sec. 67.14, and is within all limitations on the amount of
bonds that may be issued by the sole action of the county board.
The specific questions are briefly answered as follows:

1. The resolution for the issuing of the bonds was adopted
by the county board by more than a majority vote of all its
members, and the action-was regular and within the authority
granted by sees. 67.13 and 67.14, Stats.

2. The issue is within both statutory limitations of sec. 67.04,
subsec. (1), par. (c) and 67.14 subsec. (1), Stats.

3. The fact that the bonds are issued for the purpose of grad
ing, draining and surfacing highways with gravel and that (if
it be a fact) the bonds run for a length of time longer than the
recognized life of a gravel road does not affect the validity of the
bonds.

4 and 5. The amount necessary to complete the original road
program contemplated by the resolution of the county board in
1919, approved by vote of electors, for the issuing of the $5,-
400,000 highway improvement bonds does not constitute an
indebtedness of the county, since the only debt incurred was the
amount of the bonds themselves, and is not to be included in
ascertaining the amount of the constitutional limitation on
indebtedness, nor is it to be included in the computation of the
one per cent limitation of sec. 67.14, Stats.
6. The county board is not bound to provide further funds to

complete the highway improvement program contemplated in
the resolution of 1919, approved by the electors, for the issuing
of the $5,400,000 of bonds for the purpose of carrying out that
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program and has power to issue bonds now for other and differ
ent improvements of highways.

7. The order of procedure at the November, 1924, meeting
of the county board in adopting the resolution for the issuing
of the $200,000 of highway improvement bonds now under
consideration was not so irregular, if irregular at all, as to affect
the validity of the proceedings or of the bonds, if issued.
FEB

Courts—Liens—Where summons in equitable action provided
by sec. 3347dd, subsec. 3, Stats., is placed in hands of sheriff
for service and notice of bringing such action is mailed to officer
in whose hands moneys on which lien is claimed within three
months from giving of lien notice, action is begun and notice is
given in time; in any event, officer should not pay out money in
his hands except under final judgment of court in such action.

January 3, 1925.
Highway Commission.

Attention: K. G. Kurtenacker.

On August 18, 1924, you received a notice dated August 15,
1924, by Russell Bros, against the Whitewater Bridge Company,
contractors on Wisconsin highway project No. 320, of their claim
for lien under the provisions of sec. 3347dd, Stats.; said con
tractors disputed the claim; on November 15, 1924, an equitable
action was begun by Russell Bros, against the Whitewater
Bridge Company to determine their right to the lien claim as
provided by subsec. 3 of said section, by the placing of the sum
mons and complaint therein in the hands of the sheriff of Wal-
worth county for service, and notice of the bringing of such ac
tion was mailed by registered mail by the attorneys for the
plaintiff to you on November 16 and was received by you before
any payment was made to said contractors; the contractors now
demand that you pay it the amount which is held by you under
the provisions of said section on the ground that the action was
not commenced and notice was not given to you within the
three-months period provided by the statute, and you ask to be
advised whether you should comply with that demand.
The answer is that you should not, but you should await the

determination of the court in the matter in the action pending.
I am of the opinion that the action was brought in time be

cause the placing of the summons in the hands of the sheriff
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on November 16 for service was the commencement of an action

on that day under well settled rules of law, and that the notice
of the bringing of such action mailed to you on November 16
was a sufficient compliance with the statute. But if that propo
sition is seriously questioned by the contractor, it may be sub
mitted to the court in the action; and, in any event, you should
not pay out any moneys withheld bj'" you under the notice of
lien except in accordance with the final judgment of the court.
FEB

Criminal Law—Prisons—Under sec. 4733 time during which
convict, after sentence, is in county jail or at large on bail or
while his case is pending in supreme court, must not be com
puted as part of term of such sentence.

January 9, 1925.
Board of Control.

The warden of the state prison has submitted a question to
you upon which you desire the opinion of this department.
The warden says:

"It h^ always been customary at this institution in figuring
sentences of men committed hereto to start on the day sentence
was passed, rather than on the day on which the prisoner was
received. That is, if John Smith was sentenced by the court on
January 1st, 1925, to a term of one year and was delivered by
the sheriff to this institution on, say, Januap^ 10th, 1925, the
record clerk, in computing the date of expiration of his sentence,
would figure his time from January 1st, 1925."

The warden says that it seems to him that this is not in ac
cordance with the statute. He directs our attention to sec.

4733, Wis. Stats., the pertinent part of which provides:

"The sentence of any convict to imprisonment in the state
prison shall be for a certain term of time, to commence at twelve
o'clock, noon, on the day of such sentence, but any time which
may elapse after such sentence, while such convict is confined
in the county jail or is at large on bail, or while his case is pend
ing in the supreme court upon writ of error or otherwise, sdiall
not be computed as any part of the term of such sentence.

The language here used is clear and explicit, and should be
literally followed. The time during which the convict, after
sentence, is in the county jail, or at large on bail, or while his
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case is pending in the supreme court, must not be computed as a
part of the term of such sentence.

You are advised, therefore, that the practice to which you
refer is not in compliance with the statute.
JEM

Appropriations and Expenditures—Public Lands—If any
funds appropriated by sec. 23.11, Stats., to be expended in
1924 are unexpended, they may be used to repair ditch on state
fish hatchery property if such repairs are reasonably necessary
to maintain such property.

January 9, 1925.
Elmer S. Hall,

Commissioner oj Conservation.
You state that about fourteen years ago a drainage district

was formed which included the state fish hatchery, a ditch was
dug along the east line of the fish hatchery property for drainage
purposes and the state contributed $450 toward its construction.

It has now filled in so that it is necessary to repair it by dredging
it out and you ask if $200 or $250 of the funds appropriated by
the legislature for conservation purposes can legally be expended
for such work.

Sec. 23.11 empowers and requires the commission to take
general charge of and to care for, protect and supervise all state
parks and all state fish hatcheries and lands used in connection
therewith and grants such further powers as may be necessary
or convenient to enable it to exercise its functions and to per
form all duties necessary and required for such purpose. That
is a very broad general power and clearly would enable the
commission to take whatever action was necessary to protect
the properties and make them useful and effective for such
purposes. By the act several large appropriations were made,
including the specific amounts for proper repairs and main
tenance to be expended in 1924, or at least made available for
that purpose during such year, and other specific appropriations
for administration and operation were made available at said
time.

It is our opinion that if any of said funds have not been ex
pended they are available and can be used by the commissioner
for such purpose if such repairs are reasonably necessary to
maintain the property for such uses, for it is not only the right



14 Opinions of the Attorney General

but it is made the duty of the commission to preserve and main
tain the properties for such uses. Therefore if it- is reasonably
necessary to have the improvements made to preserve and main
tain the property we think the commission could have it done in
the manner suggested and arrange to pay for the cost out of
such funds.

TLM

Banks and Banking—State Depositories—^tate treasurer
must apportion interest earned on state moneys among all
funds in his hands.

January 9, 1925.

Solomon Levitan,

State Treasurer.

Your department has submitted orally the question as to
what interest is to be apportioned, if any, to funds which are not
enumerated under sec. 14.49, Stats.
The section mentioned reads in part as follows:

"The total interest earned on state moneys in all depositories
shall be apportioned by the state treasurer among, added to and
become a part of the several funds as follows: That received
from the general fund deposit, to the general fund; * * *
[Here follows a recital of a number of other funds.] * * *
according to the average amount of each such fund on hand on
the first day of each month."

This section was originally a part of sec. 7, ch. 273, laws of
1891 {sec. 160/, Stats. 1898.)
The method of calculating the interest was before the at

torney general and an opinion was rendered August 26, 1910,
which reads in part as follows:

"The wording of this statute makes it clear that the legis
lators desired that the interest of every fund should be credited
to the fund which produced it. The general fund is specifically
named in the above quoted part of section 160f and I believe
that the general fund should be credited only with the interest
which rightly belongs to said fund. The interest produced by
any other fund should be credited to the fund which produced
it. This can be done by figuring the interest on the daily bal
ances and I believe you are right when you suggest that i;he
average amount of such fund on hand the first day of each
month in the last sentence of the above quoted statute would be
the average daily balance for each day of the preceding month.
Under this construction the normal school fund, as well as all
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the other funds, would receive all the interest accumulated by
such fund, which evidently was the intention of the law makers."
Op. Atty. Gen. for 1912, 598, 600.

It will be noted that sec. 14.49 as now in force provides
specifically that the interest received from the general fund
deposits shall be apportioned to the general fund. It is true that
the funds named in the statute do not include all the funds held
by the state treasurer on which interest is received. However,
as the provisions for placing interest in the general fund only
includes the interest earned upon the general fund, it is clear
that no disposition is made by statute of the interest earned on
these funds which are not mentioned in the statutes. It follows,
therefore, that the interest on these funds clearly belongs to the
particular fund earning the interest.
Such was plainly the opinion of Attorney General Bancroft

in the opinion of 1912, page 598. This is in accord with the
general rule relating to the apportionmen'. of interest as applied
in other affairs.

I am of the opinion that it is the duty of the state treasurer to
apportion interest to the several funds, regardless of whether
or not such funds are enumerated in sec. 14.49.

HLE ■

Education—Tuition—School Districts—High school district
maintaining high school within union free high school district
which has been duly established but which does not maintain
union free high school is not required to admit pupils living out
side free high school district. Such high school may charge
tuition to union free high school district. Amount charged may
be determined by board. High school may collect from union
free high school district tuition for its pupils living within high
school district and also those living outside high school district
but within union free high school district.

January 10, 1925
John Callahan,

State Superintendent of Public Instruction.
In your letters of September 3 and September 18 you present

the following facts: In January, 1924, a union free high school
district was organized, consisting of the town and city of
Wauwatosa. The union free high school district does not main
tain a high school. No high school building has been con
structed or procured for the use of the union free high school dis-
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trict and no funds have been provided therefore. On July 9,
1877, a high school district was organized, composed of the ter
ritory comprising school district No. 5, of the town of Wauwa-
tosa. In 1892 the village of Wauv/atosa was incorporated, and in
1897 the territory comprising the village of Wauwatosa became a
city. It does not appear whether at the time the village was in
corporated or at the time the village became a city the bounda
ries of school district No. 5 of the town of Wauwatosa were
changed. At any rate the high school district, as it was origi
nally organized, was not changed and still continues in opera
tion. Under these facts, you present several questions to this
department for an official opinion.

1. Is the high school district in the city of Wauwatosa re
quired to admit pupils residing in the town of Wauwatosa
which is a part of the new union free high school district, under
the provisions of sec. 40.53, subsec. (2), Stats.?

Sec. 40.53, subsec. (2), provides:

"The free high school board of any free high school district
*  * * shall admit to the high school under its control, when
ever the facilities for seating and instruction will warrant, any
person of school age * * * who may reside in any town or
incorporated village but not within any free high school dis
trict, * *

The persons residing in the town of Wauwatosa do not come
within the provisions of the section above quoted for the reason
that they reside in a town which is a part of a union free high
school district. Hence, the high school district in the city of
Wauwatosa is not required to admit these pupils. XII Op.
Atty. Gen. 70.

2. If the high school district in the city of Wauwatosa is re
quired to admit pupils in the town of Wauwatosa, from whom
can the high school district collect tuition: (a) the town? (b)
the union free high school district? or (c) from the pupil?
In view of the answer to your first question it becomes un

necessary to answer your second question.
3. If the high school district in the city of Wauwatosa is not

required to admit pupils from the town of Wauwatosa, may the
. high school district charge any tuition fee that may be deter
mined upon and admit only pupils who pay such tuition?

Sec. 40.53, subsec. (3), Stats., provides:
"Whenever persons not residing in any free high school dis

trict * * * enter any free high school in Wisconsin » » *
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the free high school board of that district shall be entitled and
is hereby authorized to charge a tuition fee for such pupil not
exceeding two dollars per week."

Provision is made for the payment of tuition of two dollars
per week by the town in which the pupil resides in those cases
where such pupil does not reside in a free high school district.
No provision is made for a case where the pupil does reside in
a free high school district and, in order to supply this deficiency,
sec. 40.52, subsec. (4m), Stats., was enacted. That section
provides:

"Whenever in any year, including the current year, no high
school is maintained in any union free high school district, and
high school pupils residing in such district attend or have at
tended a high school in some other district, the electors or board
of such union free high school district shall pay the tuition of
such pupils in such other high school, and for such pu^ose, if no
funds are immediately available, shall levy a sufficient tax to
cover such tuition."

The amount of tuition which may be charged under this sec
tion was not specifically prescribed by the legislature. Hence,
the amount of tuition which may be charged by the high school
district may be determined by the district.
No authority is given in the statute, either expressly or im-

pliedly, to charge the pupils, or the parents or guardians,
tuition for attending the school. Consequently, if any tuition
is to be charged at all, it must be charged to the union free high
school district and not to the pupil, parent or guardian.

4. Can the high school district in the city of Wauwatosa
charge the union free high school district for each pupil living
in the city and in the town attending the high school?
The provisions of sec. 40.52, subsec. (4m), Stats., already

quoted, are broad enough to allow the high school district in the
city of Wauwatosa to charge the union free high school district
tuition for each pupil attending the high school whether he lives
in the town of Wauwatosa or the city. It was evidently the
intent of the legislature in enacting this section to make pro
vision for the instruction of pupils living in a union free high
school district and to place the burden of educating these pupils
on the union free high school district so far at least as tuition is
concerned. Your 4th question, therefore, is answered in the
affirmative.

ML
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Criminal Law—Prosecution for manslaughter in second
degree where death of mother results may be maintained irre
spective of whether period of quickening has arrived.

January 10, 1925.

Otto L. Glen,
District Attorney,

Clintonville, Wisconsin.
You call attention to the case of Foster v. State, 182 Wis. 298,

and submit the following questions for the consideration of this
department:
h) In this case, if the mother had died, would an action lie

under sec. 4352 for manslaughter in the second degree?
(2) If the complaining witness testified that the intercourse

had happened three of four months before the illegal operation
and the mother had died, would this be manslaughter in the
second degree?
The case of Foster v. State involved a prosecution for man

slaughter in the second degree under sec. 4352 on account of
causing the death of an unborn child before the period of quick
ening. The court held that prior to the time of quickening
there was no human life in existence, and that therefore the
prosecution would not lie. The case, however, would be entirely
different where the death of the mother resulted. In such a case,
it would be clear that the prosecution could be had, regardless of
whether or not there had been a quickening. The case of State
V. Dickinson, 4:1 Wis. 299, is authority for the above proposition.
You are therefore advised that both of your questions are
answered in the affirmative.

CAE

Public Health—Pharmacy—Drugs such as tincture of iodine,
sweet spirits of nitre, and like preparations, which may be pre
pared by anyone, are not proprietary medicines within meaning
of sec. 151.04, subsec. (3), Stats., and cannot be sold except
under personal supervision of registered pharmacist.

January 12, 1925.

Otto J. S. Boberg, Member,
State Board.of Pharmacy,

Eau Claire, Wisconsin.
You state that your board desires the attorney general's

opinion as to the liability of a pharmacist registered as an as-
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sistant pharmacist and conducting a retail variety store and ice
cream parlor in a Wisconsin city of more than 20,000 inhabit
ants, who sells at retail tincture of iodine put up in ounce
bottles, labeled "Purity Tinct Iodine." This iodine is prepared
by a drug corporation in St. Louis and comes encased in paper
cartons similarlj'" labeled. You state that there is no registered
pharmacist in charge of the store. You further state that tinc
ture of iodine is a poison and is also a compound drug.
You further ask the opinion of the attorney general as to the

legality of sales at retail of such compounded drugs as spirit
of camphor, citrate of magnesia, tincture of arnica, sweet
spirits of nitre when such sales are made in department stores
and grocery stores in cities when less than three miles from the
nearest retail drug store.

The provisions of the statute, so far as material to your in-
quirj', are as follows:

"In rural districts with no registered pharmacist or assistant
pharmacist within three miles, the board may issue to mer
chants permit to sell for one year drugs and medicines specified
therein, upon payment of fee fixed by the board, not exceeding
five dollars." Sec. 151.03, Stats.
"(1) Certificates of registration, renewals, and permits shall

be conspicuously exposed in the place of business.
"(2) No person shall retail, compound or dispense drugs,

medicines or poisons, except paris green, in packages labeled
pans green, poison,' nor permit it, in a town, village or city of
five hundred or more inhabitants, unless he be a registered phar
macist, nor institute nor conduct a place therefor without a
registered pharmacist in charge, except that a registered assist
ant pharmacist may do so under the pei'sonal supervision of a
registered pharmacist, and may have charge during the phar
macist's necessary absence, not to exceed ten days. If the in
habitants are less than five hundred, only a registered assistant
pharmacist is required.
"(3) This shall not interfere with the dispensing of drugs,

medicines or other articles by physicians, nor with the sale of
propietary medicines in sealed packages, labeled to comply
with the federal pure food and drug law, with directions for
iBing, and the name and location of the manufacturer, nor with
the sale of alum, ammonia, borax, bay rum, bicarbonate of soda,
cream of tartar, concentrated lye, olive oil, sal ammoniac, sal
soda sulphur, copperas, epsom salts, glauber salts, castor oil,
glycerine, senna leaves, indigo, blue vitriol, turpentine, wood
alcohol and denatured alcohol." Sec. 151.04, Stats.
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I am of the opinion that, except as authorized by sec. 151.03,
all of the sales referred to in your inquiry are illegal. The term
"proprietary medicines," as used in the statute, would appear to
contemplate some medicine which a certain person, or corpora
tion has a proprietorship of. In other words, standard prepara
tions which may be compounded by anyone are not "proprie
tary medicines." All of the preparations referred to in your in
quiry are listed in the United States Pharmacopoeia and, there
fore, are not proprietary medicines as the term is used in the
statutes.

CAE

Bonds—Corporation which issues bonds to retire bonds of
other corporations must pay fee required by sec. 184.21, Stats.

January 12, 1925.

Railroad Commission.
Attention: L. E. Gettle, Chairman.

You state that your commission recently granted a certificate
of authority to the Interstate Power Company, authorizing it to
issue bonds, among other things, for the purpose of refunding
and discharging bonds of certain corporations located outside
of the state of Wisconsin, which corporations the Interstate
Power Company is acquiring. You inquire whether a fee should
be paid for the issue of bonds by this company when the bonds
or proceeds derived therefrom are used for the purpose of re
tiring bonds of the foreign corporations.
The requirement of fees for a certificate of authority to

issue bonds is contained in sec. 184.21, Stats. This section,
after stating the amount of fees to be collected, continues as
follows:

Provided, that no fee shall be required when such issue is
made for the purpose of guaranteeing, taking over, refunding,
discharging, or retiring any bonds, notes, or other evidences of
indebtedness payable at periods of more than one year after the
date thereof."

The purpose of the above proviso would appear to be that
when a bond issue does not increase the indebtedness of the

fe company, but merely changes such indebtedness from one form
of bond or obligation to another form, no feeshould be required.
In this case, however, the Interstate Power Company is issuing
bonds to retire bonds of other corporations. Its total indebted-

it:
<k-'.
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ness will be thereby increased. It is not merely a change of
form, such as the statute contemplates, and, therefore, I am of
the opinion that such company should pay the fee required by
the statute. The interpretation of this section has been con
sidered in the following opinions of the attorney general: X Op.
Atty. Gen. 275, 1034; V Op. Atty. Gen. 662.
CAE

Bonds—Municipal Bonds—Two or more separate, authorized
purposes cannot be united in initial resolution for issuing
municipal bonds under provisions of ch. 67, Stats.

January 13, 1925.
L. W. Bruemmer,

District Attorney,
Kewaunee, Wisconsin.

You have inquired whether a resolution authorizing a pro
posed issue of municipal bonds, which will be submitted to the
attorney general for certification under the provisions of ch. 67,
Stats., may include more than one purpose, in view of the pro
vision of sec. 67.05, subsec. (1), Stats., that the initial resolution
shall state the amount and "purpose or purposes."
I think that the rule of Neacy v. Milwaukee, 142 Wis. 590,

that an opportunity must be given to those voting upon bonding
propositions to vote separately on the issue for each separate
purpose and that bonds for two or more separate purposes can
not be included in one inseparable resolution, has not been
changed by ch. 67. The reviser's note to the bill creating this
chapter indicates that there was no intention to make any such
change. See XI Op. Atty. Gen. 612.
In my opinion the use of the word "purposes" in the statutes

goes no further than to permit the inclusion in the same resolu
tion of purposes which are part of the same general authorized
purpose, as for example, in the case of waterworks bonds issued
by a city the resolution may express the purposes of the con
struction of a waterworks pumping house, the installation of the
necessary pumps, .the laying of the required water mains, the
providing of necessary hydrants, etc., such purposes being part
of the general purpose of the construction and installation of a
waterworks system; but that the inclusion in the same resolu
tion of the separate authorized purpose of providing a water-
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works system and also a sewerage system, or parts of either, is
not permissible.
FEB

MoTtQCiQ€S, Dcids, Btc,—Puhlic Lcitids—iscousin Statutss
Repeal of sec. 207m, Stats. 1911, did not affect authority of state
to make reservation of mineral and water power rights in deeds
of land, as same authority to make such reservations was con
tained in sec. 209, Stats. 1911, which was not repealed.

January 13, 1925.

J. C. Davis,

District Attorney,
Hayward, Wisconsin.

You state that on July 8, 1911, the state of Wisconsin issued
a patent to one A. D. Kleinman, conveying the SWK of the
SWK. section 17, T 41 N of R 5 W, in your county, said con
veyance containing a reservation of mineral and water power
rights. You call attention to sec. 207?^, Stats. 1911, and correctly
state that this section was repealed by eh. 778, sec. 13, Laws
1913. You further direct attention to sec. 24.11, subsec. (3),
Stats. You inquire what, if any, rights the state claims in this
land at the present time, as the question has been submitted
to you in connection with the assessment of this and other
lands containing a similar reservation.

Sec. 207m, Stats. 1911, provided as follows:
"Whenever the state of Wisconsin shall hereafter convey in

any manner whatsoever any of its lands, the conveyance thereof
shall be subject to the continued ownership by the state of a
minerals in said lands and all mining rights therein, and shall
also be subject to continued ownership by the state of all water-
power rights on such lands or in any manner appurtenant
thereto. Such conveyance shall also be subject to a continuing
easement in the state and its assigns to enter and occupy such
lands in any manner necessary and convenient to the removal
of such mineral from such lands and to the proper exercise of
such mineral rights, and shall be further subject to the continu
ing easement in the state and its assigns to enter and occupy
such lands in any manner necessary and convenient to the devel
opment, maintenance and use of any such water rights.'

There was, however, in the 1911 statutes another section con
taining substantially the same provisions, namely, subsec.
(6), sec. 209. Although it is true that sec. 207m was repealed,
as above stated, in the year 19,13, subsec. (6), sec. 209 was re-
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tained and with various amendments is now sec. 24.11, subsec.
(3), of the 1923 statutes. By oh. 597, laws of 1913, subsecs. (2),
(3) and (4) of sec. 209 were repealed and subsecs. (5) and (6)
were renumbered to be subsecs. (2) and (3). This section was
renumbered to be 24.11 by sec. 12, ch. 454, laws of 1917.
You will note, therefore, that there has been authority for the
reseiwations at all times.

Furthermore, it would appear clear that the repeal of sec.
207w in 1913 did not affect the rights of the state in any grants
made prior to that time. You are, therefore, advised that the
state claims all the reservations contained in the deed to Mr.
Kleinman.

CAE

Indians—Tuberculosis Sanatoriwms—Legal settlement is con
dition of admission to county sanatorium at public expense.

Admissibility of indigent Indians residing on reservation
discussed.

January 13, 1925.
G. F. Merrill,

District Attorney,
Ashland, Wisconsin.

You submit the following statement of facts: Application has
been made on behalf of one Peter B. Frost, for admission to the
county tuberculosis sanatorium. He is eleven years of age;
is an Indian, has no allotment, and no means to pay his keep at
the sanatorium. He has lived on the Bad River reservation at
Odanah all his life.

You ask whether he is entitled to treatment in the county
sanatorium under the provisions of sec. 50.07, Stats. A categori
cal answer cannot be given on the facts stated.
A condition of admission to a county sanatorium at public

expense, of a person unable to pay for his care, is that such
person shall have a legal settlement within the state. Sec. 50.07,
subsec. (2). Hence, a person who has no legal settlement cannot
be so admitted. This department has so ruled. XII Op. Atty.
Gen. 261.

A legal settlement can be acquired by residing in a particular
toicn, city or village, within the state for one whole year. Sec.
49.02, subsec. (4). Accordingly, this department has ruled that
an Indian who resides on an Indian reservation that is not

.T-.t
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within the territorial limits of any town, village or city within the
state cannot while so residing acquire a legal settlement. XIII
Op. Atty. Gen. 498.
Applying the foregoing, it can be readily determined whether

a given Indian has a legal settlement.
It should be noted, also, that certain special rules for deter

mining the legal settlement of minors are contained in various
subsections of sec. 49.02. By reference thereto, you can as
certain the status of the Indian minor in question.
FEB

Indians—Indigent, Insane, efc.—Status of indigent Indians
and white persons residing on reservation discussed.

Indian who resides in town in state is entitled to poor relief
if in fact poor and indigent.

January 14, 1925.

R. H. Fischer,

District Attorney,

Shawano, Wisconsin.

You submit to this department three questions, as follows:
Q. 1. Is an Indian residing on the Menominee Indian reserva

tion, a part of Shawano county, a proper charge to receive poor
aid under the county system?
A. 1. The provisions relating to relief and support of the poor

are contained in ch. 49, Stats. Under sec. 49.01 every town,
village and city is charged with the relief and support of poor
and indigent persons "lawfully settled therein." When a
county adopts the county system of poor relief, the county
takes over such liability. Sec. 49.15.
Under sec. 49.02, subsec. (4), a "legal settlement" may be

acquired by residing "in any town, village or city" in this state
"one whole year." A legal settlement can be acquired only by
one year's residence in a particular town, village or city, and the
statute makes no provision for county settlements. Dane
County V. Sauk County, 38 Wis. 498, 503-504.

Sec. 49.03 subsec. (1), provides for local relief of poor persons
who may be "in any town, city or village" "not having a legal
settlement therein." Under sec. 49.03, subsec. (2), "The ex
penses so incurred shall be a charge against the county." Sec.
49.04, subsec. (1), provides for county relief of poor persons
"who have no legal settlement in the town, city or village where
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they may be, except as provided in section 49.03." Thus,
under the county system, the county provides relief for all poor
persons who have no legal settlement.
From the foregoing review of the statutes, it is seen that two

classes of poor persons are entitled to relief under our poor laws:
First, those who have a legal settlement—and they must have
resided in a totv7i, village or city one whole year; second, those
who have not a legal settlement—and they must be residing or
temporarily be in a town, village or city.

It necessarily follows that an Indian who resides on an Indian
reservation not within the limits of any town, village or city in the
state cannot while so residing acquire a legal settlement so as
to be entitled to relief as a member of the first class above
mentioned. Sec. XIII Op. Atty. Gen. 498. Neither is an Indian
while so residing entitled to poor relief within the second class
above mentioned.

Q. 2. Are white people residing on said reservation proper
charges to receive county poor aid?
A. 2. The conclusions made herein in answer to your first

question apply equally to white persons similarly situated.
Q. 3. Is an Indian duly enrolled on the tribal rolls of said

reservation, but residing in one of the regular towns of Shawano
county, entitled to poor aid, or, as a ward of the government is
he under federal care, so that he will look for assistance from the
federal government?
A. 3. This question is answered by stating that an Indian who

comes within either of the two classes described in the answer
to your first question is entitled to poor relief, if in fact he is a
poor and indigent person. The fact that he is an Indian does
not disentitle him to poor relief, nor does the fact that he is en
rolled on the tribal rolls of the reservation. See XII Op. Atty.
Gen. 343.

Whether an Indian receives or is entitled to receive assistance
from the federal government is something to be considered in
determining whether he is in fact a poor and indigent person.
It is a question of fact in each case.
CAE
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Automobiles—Ordinary automobile equipped with runners in
front and caterpillar attachment in rear, called "snowmobile,"
is automobile within provisions of sec. 85.04. subsec. (4), par.
(a), Stats.

January 14, 1925.
Fred R. Zimmerman,

Secretary of State.
In your letter of December 3 you inquire as to the status of a

"snowmobile," under the provisions of the statutes relating to
the registration of automobiles. The machine in question
consists of an ordinary Ford automobile equipped with runners
in front and a caterpillar attachment in the rear. This automo
bile wdth the attachment is used only for short periods during
the winter months, and kept in storage for the remainder of the
year. Your question is whether a license must be obtained for
the machine.

Sec. 85.04, subsec. (4), par. (a), provides:

"There shall be paid annually to the secretary of state for the
registration of each automobile, a fee of ten dollars if said auto
mobile shall weigh sixteen hundred pounds or less."

The statute then goes on to provide for various license fees,
depending upon the weight of the automobile.
The term "automobile" is defined in Webster's International

Dictionary as follows:

"An automobile vehicle or mechanism; esp., a self-propelled
vehicle suitable for use on a street or roadway."

The Practical Standard Dictionary defines the word "automo
bile" as a "self-propelling vehicle; horseless carriage."
The following statement is contained in 1 Words and Phrases,

2d Series, 375:

"Mr. Huddy, in his Law of Automobiles (page 3), speaking
of the machines which he calls 'automobiles' or self-moving car
riages, says the only definition he has been able to find of them
is that in English's Law Die., p. 78, which states that the term
means all motor traction vehicles capable of being propelled on
ordinary roads. Specifically, horseless carriages."

The legislature in enacting the motor vehicle registration
law has established certain classifications of such motor vehicles.

Subsec. (4), par. (a), sec. 85.04 provides for the registration of
"automobiles;" subsec. (4), par. (b), for motor cycles; subsec.
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(4), par. (e), for motor trucks and delivery wagons; subsec. (4),
par. (d), for passenger-carrying automobiles and motor busses;
subsec. (4), par. (e), for trailers or semitrailers; subsec. (4), par.
(f), for tractors.
The machine in question is not a motor cycle, motor truck,

delivery wagon or other motor vehicle specifically mentioned in
the statute. The definitions of automobiles above quoted are
broad enough to include the machine as an automobile, and for
the purpose of the registration law it must be classed as such.
The fact that certain appliances are attached to the original
machine does not make it any the less an automobile. With
such attachments it is used for the same purpose as it is without
the attachments. The only essential change is in the particular
manner in which it is propelled over the road. It does not be
come a tractor or motor truck simply because of the attach
ment. This department, therefore, is of the opinion that it is an
automobile as that term is used in sec. 85.04, subsec. (4), par.
(a), and that a license must be procured before it can be oper
ated.

CAE

Autornobiles—Intoxicating Liquors—Persons carrying moon
shine on his own premises cannot be arrested by officers without
search warrant, in absence of knowledge on their part that
moonshine is actually being earned.

Driver of automobile who is transporting liquor and throws
liquor our of car, which liquor is picked up by officer, may be
prosecuted for transporting liquor under statute; his car is sub
ject to confiscation.

January 16, 1925.

F. C. Aebischer,
District Attorney,

Chilton, Wisconsin.
The material facts presented in your letter of recent date are

as follows:

1. An unlicensed saloon keeper in your county saw officers
raiding a saloon on property adjoining his own. While this raid
was taking place, he attempted to move fifteen gallons of moon
shine from his woodshed. The officers discovered him, seized
the liquor, took samples, and destroyed the remainder. The
officers had no search warrant. You do not state that the officer
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knew the saloon keeper was moving moonshine. You ask
whether, under these circumstances, the saloon keeper can be
legally arrested and prosecuted.

2. The driver of an automobile saw an officer approaching
him. He had a bottle of moonshine in his car and threw it out
on the officer's approach. The officer picked up the bottle.
Under these facts, you ask whether the driver can be prosecuted
for transporting intoxicating liquor, and whether his automo
bile can be confiscated".

1. Your first question is answered in the negative. The
liquor in this case was taken from the saloon keeper forcibly
against his will and without a search warrant for either his
person or his premises. It was thus a search and seizure within
the contemplation of sec. 11, art I, Wis. Const.
In Jokosk V. State, 181 Wis. 160, a search and seizure was made

by officers having a search warrant for a saloon. While the
officers were searching the saloon, defendant came in. The
officers saw a bottle in his pocket and forcibly took it from him.
They did not know that the bottle contained moonshine until
after they had examined its contents. They did not have a
search warrant for the defendant. The court held that there
was an unlawful search and seizure.

The case you present is analogous, under the facts, to the
Jokosh case, and this department is, therefore, of the opinion
that the saloon keeper cannot be prosecuted.

2. Your second question is answered in the affirmative.
Subsec. (3), sec. 165.01, Stats., provides as follows:

"After this act becomes operative, the manufacture, sale or
transportation of intoxicating liquors, as herein defined, within,
the importation thereof into, or the exportation thereof from the
state of Wisconsin, except as may be herein or hereafter pro
vided, is hereby prohibited."

There can be no question but what the driver was transport
ing liquor within the meaning of the statute. When he threw
out the bottle, however, he voluntarily put into the hands of the
officers evidence that he was transporting liquor. The evidence
was obtained in a perfectly legal manner, and, consequently,
the driver is subject to arrest and prosecution for such trans
portation.
Subsec. (32), par. (d), sec. 165.01, Stats., provides, in part as

follows:
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"There shall be no property rights in any liquor unlawfully
possessed, or in any device for the unlawful manufacture of
liquor, or in any vehicle or conveyance used to unlawfully trans
port liquor, and all such liquors, devices, vehicles and convey
ances are contraband subject to seizure, sale or other disposition
by the commissioner, his deputies or any peace officer for the
benefit of the state. * * *"

The automobile in question was used to unlawfully trans
port liquor, and, consequently, is subject to confiscation.
JEM

Education—School Districts—Transportation of Pupils—Con
solidated school district organized in June, 1923, still exists;
must furnish transportation.

January 16, 1925.
John Callahan,

Stale Superintendent of Public Instruction.
The material facts presented in your letter of November 21

are as follows:

In June, 1923, the boards of supervisors of the towns of
Summit and Ottawa and the board of trustees of the village of
Dousman met to consider the matter of the consolidation of

joint school district No. 5 of the towns of Summit and Ottawa,
and joint school district No. 17 of the towns of Summit, Ot
tawa, and village of Dousman. The various boards failed to
agree on consolidation, and the question was appealed to the
committee on common schools. In June, 1923, by order of the
committee, the districts were consolidated.
You raise two questions in regard to the consolidated dis

tricts; (1) whether the consolidated district is in existence at the
present time; and (2) whether the consolidated district must
furnish transportation under the provisions of sec. 40.16, subsec.
(1), par. (a), Stats.

1. Is the consolidated district in question still in existence?
The consolidated district was organized in June, 1923, and,

under the facts presented, was a legally organized district at
that time. In 1923, however, the legislature enacted ch. 329,
laws of 1923. Sec. 5, ch. 329, provides as follows;

"A new section is added to the statutes to read; 40.05 (1) In
all cases where subsequent to January 1, 1921, without a vote
of the electors in the school district affected, any school district
has been consolidated with or annexed to another district or

-
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districts, or any school district has been dissolved by having
all of its territory attached to another school district or districts,
or school district boundaries have been altered, the districts so
consolidated, annexed, altered or dissolved are hereby restored
to their former boundaries and legal status; provided, however,
that any district hereby restored to its former boundaries and
legal status, may remain in the district with which it was con
solidated or to which it was attached, if a majority of the quali
fied electors in such district so consolidated or annexed vote in
favor thereof at the regular annual school meeting following the
taking effect of this section or at a special district school elec
tion held within sixty days after the taking effect of this section.
"(2) The assets and liabilities of any school district dissolved

or from which territory is detached pursuant to subsection (1)
of this section shall be apportioned and assigned to the proper
districts in accordance with the provisions of section 66.03."

Ch. 329 took effect upon passage and publication, was ap
proved June 30 and published July 2, 1923.
The constitutionality of ch. 329 was attacked in Slate ex

rel. Joint School District No. 1 of the Village of Prentice v. Nyberg,
et al., 197 N. W. 724. The court, after quoting sec. 18, art. IV,
Wis. Const, held that sec. 5, of ch. 329, was a local or private law
and as such violated the constitutional provision, in that the
act embraced more than one subject, and because the real sub
ject matter of sec. 5, was not expressed in the title. The court
then went on to say, p. 726:

"The trial court was therefore clearly right in holding that
chapter 329 of 1923, so far as relied upon by the defendants
here, was unconstitutional, * *

In view of the holding in the Prentice case, it is almost certain
that the supreme court under the facts presented would hold
that the law was unconstitutional, at least so far as this par
ticular case is concerned. This department, therefore, is of the
opinion that the consolidated district is still in existence.

2. Must the consolidated district furnish transportation
under the provisions of sec. 40.16, subsec. (1), par. (a), Stats.?
The answer to your first question also answers the second.

:  The consolidated school district is now in existence. Its status
is no different from that of any other consolidated district.

V: Sec. 40.16, subsec. (1), par. (a), provides:

"The school board of any consolidated school district formed
in accordance with any provision of the statutes shall provide
transportation to and from such consolidated school for the
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entire school term for all children residing over one mile from
the school house, distance measured by the nearest traveled
highway."

This department is of the opinion that the consolidated
district in question is a "consolidated district" within the
meaning of sec. 40.16 (1), (a), Stats., above quoted, and that the
consolidated district must, therefore, furnish transportation as
required by the statute.
FEB

Public Officers—District Attorney—County board has no
power to instruct district attorney to perform duties of divorce
counsel.

January 23, 1925.

William H. Stevenson,

District Attorney,
Richland Center, Wisconsin.

You state that your county board passed a resolution at the
regular session in November, 1924, that "that district attorney
who takes office on January 1st, 1925, act as divorce counsel
for all divorce cases." You inquire:

"First:—May the writer ignore this motion on the groimd
that the county board has no jurisdiction over the office of di
vorce counsel, the same being an appointive office through the
circuit court of this county, and for that reason the county
board cannot direct who shall act as divorce counsel and in what
cases he shall act; and for the further reason that the motion
presumes to direct the divorce counsel to act in all cases when
sec. 2360/i—2 of the Wisconsin statutes specifically provides
that the divorce counsel shall act only in certain default cases?"

This question must be answered affirmatively, as the county
board has no powers given to it to direct the district attorney
to act as divorce counsel. This is regulated by statute. The
divorce counsel is appointed by the circuit court, and he is re
quired to perform only those duties which are required by
statute.

In view of the above answer, your second, third and fourth
questions need not be answered.
JEM
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Real Estate—Plats—Owner of platted lands must have plat
approved by town or village board, copy thereof filed with town
or village clerk and recorded with register of deeds before selling
any of the lots. Register cannot refuse to record deeds until plat
is so approved, filed and recorded, but owner is subject to for
feiture of $25 for each lot so conveyed before compliance with
statutes.

January 24, 1925.
J. V. Ledvina,

District Attorney,
Park Falls, Wisconsin.

You say in your letter of January 21 that a plat was presented
to the register of deeds of your county platting an eighty-acre
tract into twenty-five-foot lots, and that it did not have on it
the approval of the town board as required by sec. 2261(7,
Stats., so the register of deeds refused to record it; it was then
filed with the county surveyor and the owners are making deeds
with descriptions based upon such plat. You say the register of
deeds is refusing to record such deeds because he believes they
are not entitled to be recorded.

Sec. 2261p, Stats., requires that the lands be platted to the
satisfaction of the town or village board and requires the owner
to submit a map thereof to the board for its approval, and if it
shall be approved he shall file a copy with the town or village
clerk and thereafter have such map recorded within thirty days
with the resolution of approval of the board certified by the
clerk. Subsec. 2 of that section provides that any person who
shall plat lands and cause the same to be recorded without sub
mitting a map thereof to such town or village board for its ap
proval, and any register of deeds who shall wilfully record any
such plat or map without the evidence of its approval by the
town or village board attached thereto, shall forfeit not more
than one hundred dollars to the town or village. Sec. 2264 pro
vides that every person who shall dispose of any lot designated
upon a plat until all the requisitions of this chapter shall have
been complied with shall forfeit twenty-five dollars for each and
every lot or part of lot so sold.

Sec. 59.51 makes it the duty of a register of deeds to record
all deeds, mortgages, notes, instruments, writings authorized
by law to be recorded in his office and left with him for that
purpose.
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Clearly it was the duty of the register of deeds to refuse to
record the plat without the approval of the town board thereon
and it is just as clearly his duty to record the deeds when they
are left with him for that purpose, if signed, sealed and acknowl
edged as required by law, if the recording fees were paid, and
I do not think the register could refuse to record a deed of a lot
because the plat was not on record.

I think compliance with the statutes can quite easily be com
pelled by recording the deeds, if properly executed, and suing
for the forfeiture of twenty-five dollars for each and every lot
so disposed of without having the plat approved and recorded
as required by law, which seems to be clearly authorized by sec.
2264, Stats.
TLM

Indigevt, Insane etc.—Legal settlement of woman follows
that of her husband.

Woman who, with her husband, moved from state but lived
in another state not long enough to acquire settlement there,
and returned, with her husband, to Wisconsin has legal settle
ment in this state.

January 26, 1925.

Board of Control.

In your communication of January 21 you state that one
E.— H.—■ was committed to theJacksonville state hospital, Illi
nois, on the 3d of September, 1924, for mental treatment; that
the state deportation agent of the state of Illinois submits the
following;

"The husband of this woman is R— H—, 213 S. C— Street,
M—, Wisconsin. In the fall of 1922 this woman went to Wis
consin and married. At this time Mr. H— was employed by
F— Company of B—. In April, 1923, Mr. and Mrs. H— came
to S—, Illinois and remained three months. From S— they
moved to F—, Illinois, and in October, 1923 they moved to
Milwaukee. In April, 1924, Mrs. H— returned to S—, Illinois
to visit her sister, Mrs. F— A—, S— (Illinois). During this
visit her psychosis became evident and she was committed to
the Jacksonville state hospital."

You inquire, assuming the facts with respect to the movement
of this couple to be correctly stated, and that the husband and
wife removed to Milwaukee in October, 1923, and that the hus
band has remained a resident of that city: Should Mrs. H—

-..
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be considered to have a settlement in the state of Wisconsin,
and should that settlement be found to be the settlement of her

husband?

Under sec. 49.02, subsec. (1), it is provided:

"A married woman shall always follow and have the settle
ment of her husband if he have any within the state; * *

Subsec. (7) of the same section provides:

"Every settlement when once legally acquired shall continue
until it be lost or defeated by acquiring a new one in this state
or by voluntary and uninterrupted absence from the town,
village, or city in which such legal settlement shall have been
gained for one whole year or upward; and upon acquiring a new
settlement or upon the happening of such voluntary and unin
terrupted absence all former settlements shall be defeated and
lost."

You will note, under the above provision, that every settle
ment when once legally acquired shall be continued until it be
by voluntary and uninterrupted absence from the town or city
in which such legal settlement shall have been acquired for one
year or upward.

I assume that the husband had a legal settlement in Wiscon
sin, in 1923. I also assume that he has not been supported as a
pauper since that time. He left Wisconsin in April, 1923, and
thereafter lived part of the time in Illinois, but not long enough
to acquire a settlement outside of the state of Wisconsin. He
moved with his wife to Milwaukee, in April, 1924, and has re
mained a resident of the state ever since.
Under the above statute, he has acquired a legal settlement

in Milwaukee; and under the above provision that the legal
settlement of a married woman shall always follow that of her
husband, I am constrained to hold that Mrs. Hammond has a
legal settlement in the state of Wisconsin.
JEM

Prisons—Prisoners—Commutation of sentence of inmate of
state prison by governor makes inmate eligible for parole at any
meeting of board of control.

January 27, 1925.

Board of Control.

With your communication of December 31 you enclose
correspondence which you received from the Wisconsin state
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prison. The question is presented whether a commutation of
sentence by the governor to an inmate of the Wisconsin state
prison, making the prisoner eligible to parole, does by such
commutation make him eligible to appear for consideration for
parole at each of the parole meetings of the board held at the
state prison, or whether such inmate whose sentence has so been
commuted becomes eligible to parole under the same rules as
other inmates. You also enclose a copy of the commutation.
In the commutation of the governor the following language is

used:

"Now Therefore, Know Ye, That, in consideration of the
premises, I as Governor of the State of Wisconsin, do hereby
make the said X eligible to parole by the State Board of Control,
the same as though he had served a longer term and had reached
the grade making him eligible for parole under the rules of the
Board of Control, he to be paroled the same as though he were
presently eli^ble to parole, if, in the opinion of the Board, such
parole is advisable." •

You state that for our information you advise that an
applicant for parole, whose application is denied at the par
ticular hearing, automatically becomes eligible for consideration,
provided he does not bar himself by misconduct at a date six
months subsequent to the time of the parole hearing.
The commutation of the governor does not in any way

interfere with the procedural steps taken by the board of
control nor with any of its rules. The governor has simply made
the inmate subject to parole. If, in the opinion of the board such
parole is advisable the board of control may suspend its rules,
and parole the inmate at any time.
But the governor does not purport by his commutation to

do away with any of the rules of the board of control.
JEM

Public Officers—Board of control has no authority to transfer
inmates of institutions for feeble-minded to farm not con

nected with said institutions, to be used as farm laborers.
January 28, 1925.

Board of Control.

In your communication of January 23 you state that your
board has recently acquired for the industrial school at Wauke-
sha, an additional farm, to enable it to furnish the milk supply
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for the state tuberculosis sanatorium at Wales; that the new
farm will be used to relieve the institutional farm at Waukesha
from the care of the young stock; that his new farm could be
more advantageously operated if there could be employed a
colony of feeble-minded boys to be transferred from the north
ern colony and training school and the southern colony and
training school. You ask if, in the absence of specific authority
in the statutes to transfer the feeble-minded to such a colony
your board would have authority under its general powers to
make such transfer and to conduct such colony.
Your question must be answered "No." I find no statutory

provision which gives you, directly or impliedly, the right to
transfer the inmates of the institution for feeble-minded to such
a farm and to employ them there as fai*m hands in the care of
the stock. If it is thought desirable for the board to have such
power, the matter should be submitted to the legislature for
consideration.

JEM

Trade Regulation—Voluntary Assignments—Written assign
ment of all property for benefit of creditors by insolvent debtor
conveys all property both in and out of state; but where such
assignment is made under law like Wisconsin's, which has com
pulsory discharge provision, it is bankruptcy law and has no
effect on property outside state as against attaching creditors
especially of that state.

January 28, 1925.

Dwight T. Parker,

Commissioner of Banking.

You advise that you have taken possession of an insolvent
bank whose cashier has used some of the bank's funds for his
own use; that there are notes in possession of a Chicago firm
payable to his name and Company; but you think that it is
simply a trade name used by him and that he is, in fact, the
owner of the notes, and you ask if you can sue him in Chicago
and attach the notes.

Laws affecting bank commissioners are of comparatively
recent date, so that there are but few court decisions construing
the provisions relating to their powers and duties, so I think the
question will have to be worked out under the old insolvency
and bankruptcy laws of the state.
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There is a conflict of authority in different states as to the
effect given to insolvency and bankruptcy laws and proceedings
in other states.

I think both Wisconsin and Illinois have adopted the rule
that in voluntary assignment proceedings, where the debtor
executes a written assignment or conveyance of his property to
an assignee for the benefit of creditors, it has an extra-terri
torial effect, but under assignment laws like the Wisconsin and
Illinois laws, which have a compulsory discharge provision,
they are held to be bankruptcy proceedings and have no effect
on property outside of the state as against attaching creditors
especially of such state.
May V. Bank, 122 111. 551; JulUard & Co. v. May, 130 111. 87;

City Ins. Co. v. Commercial Bank, 68 111. 348; Townsend v.
Coxe, et al, 37 N. E. 689; Rhawn v. Pearce, 110 111. 350; Mowry
V. Crooker, 6 Wis. 326; McClure v. Campbell, 71 Wis. 350; Ada^ns
V. Hartzel, 119 N. W. 635; Luick v. Arends, 132 N. W. 353.
In In Re Waite, 2 N. E. 440, at p. 449, the New York court

states the rule as follows:

"The statutory title of foreign assignees in banb-uptcy can
have no recognition here solely by virtue of the foreign statute.
*  * * But the comity of nations * * * allows a certain
effect here to titles derived under and powers created by the
laws of other countries, and from such comity the titles of for
eign statutory assignees are recognized and enforced here, when
they can be, without injustice to oui* own citizens, and without
prejudice to the rights of creditors pursuing their remedies here
under our statutes; provided, also, that such titles are not in
conflict with the laws or the public policy of our state. * * *
Such foreign assignees can appear, and, subject to the conditions
above mentioned, maintain suits in our courts against debtors
of the bankrupt whom they represent and against others who
have interfered with or withheld the property of the bankrupt.

See also Fuller v. Streiglitz, 27 Ohio St. 353; Schular v. Israel,
et al., 27 Fed. 851 and notes.
These cases are mostly based on the old assignment or in

solvency laws where there was a written conveyance signed by
the debtor, while under our banking laws, there is no executed
conveyance, but the supreme court of the United States in the
case of Converse v. Hamilton, 224 U. S. 243, held that while an
ordinary chancellor receiver cannot exercise his powers in jur-
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isdictions other than that of the court appointing him except
by comity, one who is a quasi assignee and vested with the right
of his cestui que trust may sue in other jurisdictions, and his
right so to sue is protected by the full faith and credit clause
of the federal constitution.

I think it may be fairly said that the receiver's title and rights
to the property is by virtue of the laws of the state in the same
sense that the bank commissioner's title and rights to the prop
erty is by virtue of the laws of the state, so that it is my opinion
that you can sue in the state of Illinois and attach and garnish
these notes on account of such indebtedness of the cashier to the

bank, and get service by publication, if the facts are as you have
stated, and the question can be tried out in such proceeding.
TLM

Banks and Banking—Trust Companies—Funds of trust com
pany taken over by banking commissioner cannot be used to
carry out agreement to pay expenses of foreclosing mortgages;
holder of claim must rely on dividends to creditors.

January 28, 1925.
W. H. Richards,

Deputy Commissioner of Banking.
You submitted to this department a form of agreement used

by the Portage Mortgage Loan & Trust Company in the sale
of mortgages before the trust cDmpany was taken over by the
banking department and liquidation proceedings commenced.
The pertinent provisions of the agreement are that the purchaser
of the mortgage

"does hereby employ The Portage Mortgage Loan & Trust
Company to collect the interest due and to become due on said
promissory note, and hereby agrees and consents that said
The Portage Mortgage Loan & Trust Company may retain as
its commission for collecting said interest, all money so collected
by it over and above an amount sufficient to net five per cent
per annum income on said promissory note.
"In Consideration Thereof, The Portage Mortgage Loan

& Trust Company agrees to look after the mortgage in all re
spects necessary; namely, collect interest when due from time
to time; also to collect the principal and to see that taxes are
paid and insurance, if any, is kept in force on buildings."

You ask whether the expenses of foreclosing mortgages sold
under this agreement may be paid out of the funds in the control
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of the special deputy commissioner, (1) in case where no pro
ceedings have been commenced; and (2) in cases where such
mortgages have been foreclosed in the name of the holder of the
mortgage, but no sales have been made under foreclosure judg
ments.

Subsec. (7), sec. 220.08, Stats., provides in part:

"The compensation of the special deputy commissioners,
counsel, and other employes and assistants, and all expenses of
supervision and liquidation * * * shall upon the certificate
of the commissioner be paid out of the funds of such bank or
banking corporation in the hands of the commissioner."

The failure of the trust company to carry out its agreement
is a breach of contract, from which a claim arises. To pay the
foreclosure expenses would constitute a satisfaction of this
claim; also, it would constitute the payment in full of a claim
not an expense of supervision or liquidation, and hence would be
an unauthorized preference of a creditor. The claim for foreclo
sure expenses should be presented like other claims against the
trust company, and may share in the distribution of dividends
as provided by subsec. (8), sec. 220.08, Stats.
ML

Co\inties—Public Officers—Sheriff—Deputy Sheriff—When
Sheriff is on salary for doing criminal work, deputies cannot be
paid extra compensation for performing criminal work in
county.

January 28, 1925.

Herman R. Salen,

District Attorney,
Waukesha, Wisconsin.

You state that your present sheriff is receiving a salary of
$2,000 for doing the criminal work in the county; that this was
fixed by resolution of the county board. You inquire whether
it would be legal for the county board to appropriate the sum of
$1,500 to be paid deputy sheriffs to be appointed by the sheriff,
upon vouchers presented for service rendered for doing work
within the county.
This question is answered in the negative. The salary re

ceived by the sheriff is for doing the criminal work of the county.
This he may do for himself or through his undersheriff and
deputies. If the deputies could file claims for compensation
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for doing criminal work, it would be possible for the sheriff to
delegate all the criminal work to his deputies and the deputies
could then receive extra compensation for doing such criminal
work, although the county pays for such services in the sheriff's
salary. I find no statutory authority for such action.
In subsec. (3), sec. 59.15, Stats., the county board is author

ized at any time to fix and change the number of deputies,
clerks and assistants that may be appointed by any county
officer, and fix and change the annual salary of each such ap
pointee, except that the salaries of the undersheriff and of the
register in probate may be changed only at the annual meeting.
Under this provision, if a definite salary is fixed for each deputy
by the county board, it is valid.
JEM

Dairy and Food—Cheese Makers' Licenses—Cheesemaker
must be constantly present during process of manufacturing
cheese, and so-called helpers violate law if they make cheese in
his absence.

January 29, 1925.
J. Q. Emery,

Dairy and Food Commissioner.
You state that a cheesemaker having a license as such is

living twenty-five or thirty miles from a given cheese factory
and is employed as cheesemaker for that factory; that in the
fulfilling of his contract he employs a helper to do the actual
work, he, the alleged cheesemaker, assuming charge of this work.
You state there are reports and counter reports to the effect that
this alleged cheesemaker is at the factory every day, and that
he is there only occasionally, and that the alleged cheese
maker also acts in a semicapacity at another factory. You
inquire whether under the provisions of sec. 98.05, subsec. (1),
Stats., and under the circumstances stated, so-called helpers are
violating the law by acting as cheesemakei-s without a license.

Sec. 98.05, subsec. (1), provides:

"For the purposes of this section the terms 'buttermaker' and
'cheesemaker' shall respectively mean and include a person em
ployed or who may be employed in any butter or cheese factory
who has charge of and supervision over the actual process of
manufacturing butter or cheese, and shall not include a person
employed in a butter or cheese factory for the purpose of aiding
or assisting in the manufacture of such product. * * *"
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A buttermaker or cheeseraaker must, under this statute,
have charge and supervision over the actual process of manu
facturing butter or cheese. It seems to me that while the so-
called buttermaker and cheesemaker may have a person to aid
or assist in the manufacture of butter and cheese, it is necessary
for him to be present for a sufficient length of time to enable him
to observe and satisfy himself that the process of manufacturing
the butter and cheese is properly carried on. I do not believe
that he may be absent during the time when the process of
manufacturing is carried on and leave the same in charge of the
employe who is there to aid him.
Each case must be passed upon individually, and I believe

that if in the case submitted it is true that the cheesemaker

is at the factory only occasionally, that the so-called helpers
will be violating the law, as they are acting as cheesemakers
without a license.

JEM

1V'
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Military Service—Under facts stated, soldier who served with
credit in army until February, 1920, when he deserted, and who
was granted amnesty and received honorable discharge, is
entitled to bonus.

February 1, 1925.

Ralph M. Immell,

Adjutant General.
You state that your office has received in due form the appli

cation of one Fred J. Geiger for the Wisconsin cash bonus. It
appears that this soldier entered the service on December 4,
1916, and that on December 28,1924, he received an honorable
discharge. It further appears that on February 18, 1920, he
deserted the military service.
You submit with your inquiry a copy of Article of War No.

107 (41 U. S. Stats, at L. 667), and also a copy of a proclama
tion by the president of the United States, granting amnesty
and pardon to all persons who deserted the military service on
or since November 11,1918 (43 U. S. Stats, at L.,— March 5,
1924). You also submit documents showing that the soldier
referred to in your inquiry served in a number of engagements in
France, and that he was wounded on October 9, 1918, and that
on June 1,1919 he was cited for gallantry in action.
You inquirewhether or not,in view of the above circumstance,

the applicant is entitled to the Wisconsin cash bonus.
You are advised that after a consideration of the provisions

of ch. 667, Laws 1919, I see no reason why this soldier should
not be given the bonus up to the time when he deserted the
military service, to wit: February 18, 1920. The law above
referred to does not contain any provisions prohibiting a grant
ing of the bonus under the above circumstances, and although
I think it should be construed to give a reasonable discretion in
regard to the granting of such application, I do not believe that
in the instant case, in view of the service rendered by this sol
dier, and in view of the fact that he received an honorable dis
charge, the application should be denied. You are therefore
advised that this soldier should be granted the cash bonus.

Nothing in this opinion, however, should be construed to
cover more than the facts in the instant case. I do not intend in

any way to prescribe any rule of action which may limit the
discretion exercised in any other situation which may arise.
CAE
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Intoxicating Liquors—Sale of Lash's Bitters, containing
eighteen per cent of alcohol by volume, for medicine, without
prescription, is in violation of sec. 165.01, Stats., if it is fit to be
used for beverage purposes.

February 2, 1925.
Harold J. Marcoe,

District Attorney,
Darlington, Wisconsin.

You state that a young man is licensed to run a soft drink
parlor, and he has in his possession six cases of Lash's Bitters,
which contain, according to the label on the bottle, eighteen per
cent alcohol. He admits that he is selling it by the drink but he
claims he is selling it as a medicine. You ask whether this, in
our opinion, is a violation of the prohibition laws.
In answering this question, I assume that in selling Lash's

Bitters, the purchaser has no prescription from a doctor for the
same.

Sec. 165.01, subsec. (5), provides:

"What Not Subject to Thes Act. (a) The articles enu
merated in this subsection shall not, after having been manu
factured and prepared for the market, be subject to the provi
sions of this chapter if they correspond with the following de
scription and limitations, namely:
"1. Denatured alcohol or denatured rum produced and used

as provided by the 'National Prohibition Act.'
"2. Medicinal preparations manufactured in accordance with

formulas prescribed by the United States pharmacopoeia,
national formulary or the American institute of homeopathy,
that are unfit for use for beverage purposes.
"3. Patented, patent, and proprietary medicines that are un

fit for use for beverage purposes.
"4. Toilet, medicinal, and antiseptic preparations and solu

tions that are unfit for use for beverage purposes.
"5. Flavoring extracts and syrups that are unfit for use as a

beverage.
"6. Vinegar and preserved sweet cider."

Lash's Bitters when so prepared as to be fit to be used as a
beverage are not in the exceptions above enumerated. And if it
is a fact, as you state, that the liquid in the bottle contains
eighteen per cent alcohol, the sale of it is in direct violation of
sec. 165.01, the so-called Severson act.
JEM
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E/ccitows—Signers of nomination papers for county judge
need not all reside in same voting precinct.

Affidavit appended to such nomination paper need not con
tain statement that "he, the affiant, intends to support the"
candidate named therein."

February 3, 1925.

John A. Lonsdorf,

District Attorney,
Appleton, Wisconsin.

You submit a form of nomination paper for the nomination of
a county judge. You inquire (1) whether or not the signers of
each separate nomination paper must all be from the same vot
ing precinct, and (2) if it is necessary for the person making the
affidavit to declare that he intends to support the candidate
named therein, as provided in sec. 5.05, subsec. (5), par. (b).

I am of the opinion that it is not necessary for all the signers
of the paper to reside in the same election precinct. Sec. 5.05,
subsec. (5), par. (a) provides as follows:

"For all nominations, except state officers, representatives in
congress and all judicial officers elected by the voters of one or
more counties, all signers of each separate nomination paper
shall reside in the same ward, town or village."

The county judge is elected by the voters of only one county,
and therefore the above statutory provision applies. The fact
that subsec. (6), par. (c) of the above section provides that such
papers shall be signed by at least three per cent of the party
vote in at least one-sixth of the election precinct does not
militate against the above conclusion. This section merely pro
vides that the number of signers that there must be, and does
not in any way limit the effect of the section above quoted.
In answer to your second question, I refer you to sec. 5.26,

Stats., which provides for the circulation of nomination papers
of judicial officers. Subsec. (3) of this section provides as fol
lows:

"To each separate nomination paper shall be appended the
affidavit of a qualified elector to the effect that he is personally
acquainted with all the persons who have signed the foregoing
nomination paper, that they are electors and that theirresidence,
post-office address and date of signing are truly stated therein.
But such affidavit shall not be made by the candidate named
therein."
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It is apparent that the above section is intended to contain
all the requirements of the affidavit, and I am of the opinion
that no additional requirements contained in sec. 5.05 (5) (b)
can be added to the section quoted. You are, therefore, advised
that the answer to both of your questions is in the negative.
CAE

Intoxicating Liqours—Town board has no power to revoke
license for sale of nonintoxicating liquors.

February 4, 1925.
L. W. Bruemmer,

District Attorney,
Kewaunee, Wisconsin.

You inquire under date of January 20 whether a town board
has the right to revoke a license for the sale of nonintoxicating
liquors.
There is no provision in eh. 165 to that effect, and without

statutory authority the town board has no such power.
Subsec. (41), sec. 165.01 provides:

"The license or permit of any person hereunder shall stand
revoked without further proceeding upon the conviction of such
person for * * * violating any of the provisions of this
chapter or the 'National Prohibition Act.' "

Under this statute a conviction for the unlawful sale of in

toxicating liquors ipso facto revokes the license. There is no
other way of revoking it. See also Bastle v. State, 181 Wis. 164.
JEM

Bonds—Drainage Bonds—Interest on drainage bonds belongs
to drainage district.

February 4, 1925.
Raymond E. Evrard,

District Attorney,-
Green Bay, Wisconsin.

You state that the Brown county farm drainage board No. 4
sold bonds in the sum of about $13,500 of the district; that the
money of the bonds sold was turned over to the county treasurer
and part of the money secured from the sale of these bonds was
placed on interest under the direction of the drainage board.
You inquire whether the interest secured from the money placed
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belongs to the drainage board or whether it should remain with
the county treasurer.

Sec. 88.18 provides:

"Moneys collected for or payable to any 'drainage' shall be
turned over to or paid to the county treasurer of the county
whose court has jurisdiction thereof and such treasurer shall
keep a separate account for each separate 'drainage' and pay
out the funds of such 'drainage' only upon the order of the
court or upon proper warrants of the drainage board."

Under the above statute, the treasurer is required to keep a
separate account for each separate drainage and pay out the
same only upon the order of the court, upon proper warrants
of the drainage board. The money, including the interest,
belongs to the drainage district, but should remain in the county
treasury, as the increase in the money is a part of the fund.
JEM

Criminal Law—Search Warrants—Officer who Informs owner

of premises that he has search warrant for place and shows
him warrant, which is folded, has exhibited same sufficiently
to owner to make execution legal.

February 4, 1925.
George W. Lippert,

District Attorney,
Wausau, Wisconsin.

You submit the following statement of facts:

"A constable gets a search warrant, and, accompanied by
several federal prohibition officers, goes to the farm of the de
fendant in the evening. He meets the defendant just outside
of his house, asks him if he is the owner of the place, which he
admits, says to him: 'I have a search warrant for this place,'
shows him the warrant, which is folded up, by the assistance of
a flash light. He does not read it to him. The place is then
searched for liquor. No copy of the search warrant is left with
him, the case being under the state law and not the federal law."

You inquire whether there was a valid service of the search
warrant.

A search warrant, under sec. 4841, Stats., is

"directed to the sheriff of the county or his deputy or to any
constable of the county, commanding such officer to search the
house or place where the stolen property or other things for
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which he is required to search are believed to be concealed,
which place and property or things to be searched for shall be
designated and described in the warrant, and to bring such
stolen property or other things, when found, and the person in
whose possession the same shall be found before the magistrate
who issued the warrant or before some other magistrate or
court having cognizance of the case."

You will note that the mandate of the search warrant is to
search the premises and seize the property. There is no provi
sion for the service of the search warrant on the owner of the
premises searched. It is necessary that the officer be armed
with a search wan-ant, and he should exhibit it to the person
whose premises are searched. This the officer did. There was
no demand by the owner to examine the search warrant more
closely. You are advised, therefore, that the search warrant
was properly executed. See Lehrer v. State, 183 Wis. 339, 341.
JEM

Banks and Banking—Mortgages, Deeds, etc.—Mortgage
bought by bank at discount should be entered and carried on
books of bank at cost value.

February 6, 1925.
Dwight T. Parker,

Commissioner of Banking.
You say that certain banks buy mortgages at a discount and

enter them upon the books of the bank at full face and then en
ter the discount in the commissioner's account of the bank and

you ask if the banks can so legally charge such discount as com
missions and then immediately place the same in the profit ac
count of the bank.

We think the same legal principle is involved here as in the
opinion in XII Op. Atty. Gen. 511.

It may not be easy to determine the full legislative reasons for
adding the provision at the end of sec. 221.38 which reads as
follows:

"♦ * » Nor shall any bank, except with the previous
written consent of the commissioner of banking, enter or at any
time carry on its books any of its assets at a valuation exceeding
its actual cost to such bank."

Under that statute it is the plain duty of banks to enter and
carry mortgages on their books at their actual cost to the bank,
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unless you have given previous written consent that they may
be entered and carried in some other way.
TLM

Mortgages, Deeds, etc.—Wills—Wisconsin Veteran's Home—
Words and Phrases—Person—Wisconsin veterans' home is
maintained by charitable and benevolent corporation, and
such corporation is "person" within meaning of will and en
titled to residue of estate under provisions of will giving such
residue (in language of will) "to the person I am staying with at
the time of my death," where testator died inmate of such home.
Money constituting such residue should be assigned and paid

to treasurer of board of managers of Wisconsin veteran's home
and not to state, although corporation receives state aid.

February 9, 1925.

Lawrence W. Ledyina,

Attorney at Law,
Manitowoc, Wisconsin.

I have had under consideration your letter in which you state
that one Patrick McCarty, an inmate of the Wisconsin veterans'
home atWaupaca.died on February 4,1924, at that institution,
leaving a will, a copy of which you enclose, and which has been
admitted to probate and under which his estate is now in pro
cess of administration, by which, after directing the payment
of his debts and funeral expenses, he gave, devised and be
queathed his estate in the following language:

"All of my estate of whatever nature to the person I am
staying with at the time of my death, providing the said person
I am staying with takes good care of me during my lifetime and
gives me a decent burial on Lot No. Eight (8) in Block No.
Eight (8) in Evergreen Cemetery, which lot I now own and on
which Lot my wife is burled and on which Lot a tomb stone is
now erected for my wife and myself. 3. Excepting One Hun
dred ($100.00) Dollars which I hereby leave to the City of
Manitowoc for the maintenance of my and my wife's grave."'

You farther state that the East Wisconsin Trustee Company,
of Manitowoc, was the general guardian of the testator for some
time prior to his death; that his estate consisted of money in the
hands of the guardian, and that the said trustee company peti
tioned for the probate of the will and administration of the es
tate; that the residue of the estate, after the payment of debts
and expenses and the one hundred dollars for the upkeep of the
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grave mentioned in the will, will amount approximately to
$206.16.

You further state that if the attorney general agrees that the
Wisconsin veterans' home, at which home the testator was stay
ing at the time of his death, is a person within the meaning of
that word as used in the will, the trustee company, on your ad
vice, will turn the residue of the estate over to the Wisconsin
veterans' home or to the state of Wisconsin, as the attorney
general may direct.
I am of the opinion that the Wisconsin veterans' home is the

person who is the residuary legatee under the will, and that the
money in the hands of the administrator constituting that resi
due should be paid to the treasurer of the board of managers of
the Wisconsin veterans' home for the uses and purposes of that
institution.

The Wisconsin veterans' home is a charitable and benevolent

corporation organized under the laws of the state in 1887, with
out capital stock and not for pecuniary profit; it has all the
powers of such corporations, which includes the power to accept
gifts, devises and bequests for the use of the institution.
The Wisconsin veterans' home is not strictly a state institu

tion, although it receives state aid (sec. 20.15, subsec. (3);
45.07, subsec. (2), Stats.), and is managed by a board of man
agers consisting of the departm.ent commander of the Grand
Army of the Republic for the department of Wisconsin, ex
oficio, and six members appointed by the governor (sec. 45.07,
subsec. (1)), and the members of said board and the treasurer
thereof are under separate bonds to the state to properly ac
count for the funds appropriated to the institution by the state
(sec. 45.08, subsec. (l)),and the institution is subject to annual
visitation by, though not under the direction or management
of, the board of control (sec. 45.08, subsec. (4.) The statute
recognizes the corporate existence of the Wisconsin veterans'
home, as separate and distinct from the state (sec. 45.08 (4)),
although it is provided that if any land is purchased for the in
stitution with funds appropriated by the state the title shall be
taken in and held by the state for the uses and purposes of the
home so long as used for such purposes (sec. 45.08 (2)).
There is no doubt in my mind that the corporation is a per

son within the meaning of the will, and satisfies all the require
ments of the will to be entitled to the residue of the estate.

.'.v-S
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"* * * No doubt a corporation is for many purposes a
juristic person. Corporations, having the right to hold and
enjoy property, to contract and be contracted with, to sue and
be sued, may in all such matters as an artificial person, assert
the rights of property, contract, duty or obligation which a
natural person might assert." Milbreath v. State, 138 Wis. 354,
361.

In the case of In Re Mangan's Will, 200 N. W. 386 (Wis.),

the same court held that the evidence established that a certain

charitable, religious and educational corporation without capital
stock, maintaining a home for aged women, in which home the
testatrix was an inmate at the time of her death, had complied
with the clause of her will giving the residue of her estate to
"whoever will take care of me and provide for me during the
balance of my natural life * * * in a kindly, courteous,
friendly and charitable manner," and directed judgment as
signing the residue of the estate to such corporation.
FEB

Criminal Law—Priso7is—Sentences of defendan-t by court to
state prison, each to begin at certain date, run concurrently.

February 19, 1925
Board of Control.

You state that H A No. 14576, was sentenced by the
circuit court of Lincoln county, on January 15,1919, to the state
prison, on one count—twenty years for arson—and on another
count he received three years for burglary. You enclose copies
of commitment, and you inquire whether these two sentences
are to run concurrently or consecutively. Both sentences pro
vide that the term of such inprisonment shall "commence at
twelve o'clock noon, this 15th day of January, 1919."

Sec. 4733, in part, provides:

"The sentence of any convict to imprisonment in the state
prison shall be for a certain term of time, to commence at twelve
o'clock, noon, on the day of such sentence, but any time which
may elapse after such sentence, while such convict is confined
in the county jail or is at large on bail, or while his case is pend
ing in the supreme court upon writ of error or otherwise, shall
not be computed as any part of the term of such sentence; pro
vided that when any person is comdcted of more than one of
fense at the same time the court may impose as many sentences
of imprisonment as the defendant has been convicted of offenses,
each term of imprisonment to commence at the expiration of
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that first imposed, whether that be shortened by good conduct
or not; * *

The proviso at the end of the above quotation must be con
strued to give the court the power in passing sentence for two
offenses at the same time, to provide that one sentence may com
mence at the expiration of the other, but the court also has the
power to provide that both sentences shall commence to run
on the same date, thus running concurrently. State v. Grottkau,
73 Wis. 589; See Application of McDonald, 178 Wis. 167.
As the judge in these two sentences under consideration ex

pressly provided that the term should begin at a specific date,
it follows that both terms run concurrently.
JEM

Constitutional Law—Public Oncers—County Board—Super
visors—Sec. 59.03, subsec. (1), par. (b), Stats., providing four-
year term for supervisors in Milwaukee county, is constitu
tional.

Legislature can constitutionally amend sec. 17.21, subsec. (5),
to provide that where vacancy occurs within specified time
appointment shall be valid for period of only one year and that
election must be called, and such law can be made to cover ap
pointments already made.

February 12, 1925.
Julius Kiesner, Assemblyman,

Nineteenth District.

You inquire if par. (b), subsec. (1), sec. 59.03, Wis. Stats., in
so far as it relates to the election of supervisors for a term of four
years, is constitutional.
The section of the .statutes referred to by you provides as

follows:

"At the election held on the first Tuesday in April, 1921, one
supervisor from each even-numbered assembly district shall be
elected for a term of two years. Thereafter, beginning with the
election held on the first Tuesday in April, 1924, all supervisors
shall be elected for terms of four years at the election to be held
on the first Tuesday in April next preceding the expiration of
their respective terms. The supervisors elected prior to the
election in 1924 shall be elected from and represent the assem
bly districts as the same existed on the first day of June, 1921."
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The only provision of the constitution with which the above
section could appear in any way to conflict is sec. 4, art. VI,
which provides:

"Sheriffs, coroners, registers of deeds, district attorneys, and
all other county officers except judicial officers, shall be chosen
by the electors of the respective counties once in every two
years. Sheriffs shall hold no other office, and be eligible for two
years next succeeding the termination of their offices; they may
be required by law to renew their security from time to time,
and in default of giving such new security their office shall be
deemed vacant; but the county shall never be made responsible
for the acts of the sheriff. The governor may remove any officer
in this section mentioned, giving to such a copy of tfie charges
against him and an opportunity of being heard in his defense.
All vacancies shall be filled by appointment, and the person ap
pointed to fill a vacancy shall hold only for the unexpired por
tion of the term to which he shall be appointed and until his
successor shall be elected and qualified."

The above constitutional provision prior to the amendment
in 1882 contained the following provision:

"Sheriffs, coronem, registers of deeds and district attorneys
shall be chosen by the electors of the respective counties, once
in every two years, and as often as vacancies shall happen.
Sheriffs shall hold no other office, and be eligible for two years
next succeeding the termination of their offices. They may be
required by law, to renew their security from time to time; and
in default of giving such new security, their offices shall be
deemed vacant. But the county shall never be made respon
sible for the acts of the sheriff. The governor may remove any
officer in this section mentioned, giving to such officer a copy of
the charges against him, and an opportunity of being heard in
his defense."

The supreme court of Wisconsin at an early date held that
supervisors were county officers. In the case of State ex rel.
Gill V. Supervisors of Milwaukee County, 21 Wis. 443, the court
very emphatically stated that supervisors were county officers—
not local officers. This case, however, arose upon the following
state of facts:a pereonwas elected a member of the county board
of Milwaukee county from a certain assembly district. An act
of the legislature changed the assembly districts so that such
person no longer resided in the district from which he had been
elected. The court held that he did not thereby lose his office
as supervisor. The question involved in the instant case, how
ever, was not considered. Although the case is authority for the
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principle that supervisors are county officers, and although the
correctness of this rule cannot be doubted for most purposes,
there still remains to be considered the question of whether or
not supervisors are county officers within the meaning of the
constitutional provision above set forth.
In the case of Stale ex ret. Williams v. Samuelson, 131 Wis. 499,

the question was squarely presented to the court as to whether
or not a county supervisor of assessments was such an officer as
was included within the term "all other county officers" con
tained in art. VI, sec. 4, Const. The coui't held that he was not
such an officer, and recognized that in construing the constitu
tional provision persons who were county officers in one sense
might not be in the constitutional sense. It is true that the
language of the law would seem to include supervisors. How
ever, a quotation from the above case illustrates that the literal
meaning of language does not necessarily govern, p. 505:

"The language of a law is not necessarily free from ambiguity
merely because looking thereto alone no uncertainty of meaning
appears. Ambiguity, as has often been said, may as well spring
from the effect that would result by applying a law in its literal
sense, as from obscurity of expression in the words themselves."

The court also approved the following quotation from Ross-
miller V. State, 114 Wis. 169, 178:

"It is fundamental that if, giving to the words of an act their
literal or natural meaning, the conclusion reached would be un
reasonable or absurd, some other meaning within the reasonable
scope of the words may be adopted to avoid that result, if it
appears that such meaning may probably have been the one
intended."

In view of the doctrine laid down in the above quotation,
it seems proper to consider the history of the organization of
county boards of supervisors in order to determine whether or
not they are county officers within the meaning of the constitu
tional provision.
The first provisions relating to county boards of supervisors

after the adoption of the constitution are contained in the
revised statutes for the year 1849. They are as follows:

"The county board of supervisors shall consist of the chair
men of the boards of supervisors of the several towns, and the
supervisors in any city in the county, authorized to sit in the
county board; * * *." Ch. 10, sec. 25, R. S. 1849.
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"The annual town meeting of the several towns in this state,
shall be held on the first Tuesday in April in each year, and at
such meeting there shall be an election of the following officers:
three supervisors, one of whom shall be designated on the bal
lots as chairman, * * Ch. 12, sec. 6, R. S. 1849.

"Every town officer elected at an annual meeting, except jus
tices of the peace, shall hold his office for one year and until his
successor is elected and qualified." Ch. 12, sec. 43, R. S. 1849.

It will be noted that by these statutes annual terms were
provided for the chairman of the various towns who composed
the board of supervisors. The revised statutes of 1858 contained
the same provisions as the statutes of 1849, the only change be
ing a change in the date of the annual town meeting. Reference
is made to the following sections: ch. 13, sec. 25; ch. 15, sec.
6; ch. 15, sec. 49 of the revised statutes of 1858.

In the revised statutes of 1878 the following provisions occur:

"Section 662. Every ward or part thereof of any city, and
every incorporated village or part thereof, shall be represented
in the county board of supervisors * * * by one supervisor,
who shall be elected annually * *

"Section 663. The county board of supervisors shall consist
of the chairman of each of the several towns, and the supervisor
of each ward, and part of ward of every city, and of each incor
porated village, and part of such village situated in the county."

In sec. 811, it is provided, as in the former statutes, that the
town chairman shall hold his office for a term of one year and
until his successor is elected and qualified.

It is significant to note that the sections referred to, set forth
above, are contained in ch. 36, Stats., which is headed "OF
THE COUNTY BOARD." The following section is contained
in ch. 37, R. S. 1878, and is headed "OF COUNTY OFFICERS":

"Section 698. At the general election in the year one thou
sand eight hundred and seventy-eight, and biennially thereafter,
there shall be elected in each county, for a regular term, the fol
lowing county officers, viz.: a county clerk, treasurer, sheriff,
coroner, clerk of circuit court, district attorney, register of deeds,
surveyor, and in the year one thousand eight hundred and
seventy-nine and biennially thereafter, a county superintendent
of schools in each superintendent district thereof, * * *^
The regular term of office of all county officers above named
shall commence on the first Monday of January next succeeding
their election, and continue two years; but each such officer in-
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eluding those now in office, shall hold his office until his suc
cessor is qualified."

This, then, shows the legislative conception in 1878, which
was just prior to the adoption of the amendment. The county
officers who were conceived to be such were included by the
legislature in the section above set forth. Since supervisors
were not included, it would appear they were not considered
county officers. The amendment which provides for the elec
tion every two years of "all county officers" was passed by the
legislature in the year 1881. It was also passed again by ch.
290, Laws 1882, and was submitted to the people and ratified
by them in November, 1882.

Proceeding now to a consideration of the legislative enact
ment subsequent to the constitutional amendment, it appears
that the same conception of county officers was entertained.
By ch. Ill, Laws 1883, the following provision was enacted:

"The county board of supervisors shall consist of the chair
man of each of the several towns and the supervisor of each
ward and part of ward of every city, and of each incorporated
village and part of such village situated in the county; * * *
nor shall any county officer, or deputy county officer be eligible
to any office named in this section; provided nothing herein shall
affect the power of the county clerk under section 665 of the
revised statutes."

Here, then, is a very clear statement of the legislative con
ception as to whether or not supervisors were county officers.
This law was passed by the legislature convening immediately
after the adoption of the amendment. Many of the members
were undoubtedly members of the legislatures which had passed
the amendment. It clearly shows that, for the purpose of the
amendment, supervisors were not considered county officers.
The legislature in 1885 enacted ch. 53 of the laws of that year,

which provided for certain supervisors to be elected for a one-
-year term and others for a two-year term, and later all super
visors to be elected for two-year terms. This, however, only
applied to Milwaukee county. By ch. 165, Laws 1889, it was
provided that supervisors elected in counties of not less than
100,000 inhabitants during the year 1889 should hold their
office for the term of three years, and that supervisors elected in
1890 should hold for two years, and thereafter all should hold
for the term of two years. Sees. 8926, subsec. 2, 662 and 875
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of the statutes of 1889 provided for the annual election of super
visors in counties of less than 100,000 inhabitants. The statutes
of 1898 provided substantially the same terms for supervisors as
the statutes of 1889. The statutes of 1911 contained substan

tially the same provisions except that it was provided for Mil
waukee county that supervisors should be elected by assembly
districts every two years. Ch. 574, Laws 1913, made provisions
for a four-year term for supervisors in Milwaukee county,
which same provision was contained in the statutes of 1915,
It is deemed unnecessary to continue further with an examina
tion of the statutes since that date, as it is known that no
provision is made for terms of supervisors varying from one to
four years.

It would appear clear, in view of the legislative history above
set forth, that supervisors have never been considered county
officers within the meaning of the constitutional provision.

Referring again to the case of Slate ex ret. Williams v. Saimel-
son, 131 Wis. 499, we quote from the opinion at page 580:

"* ̂ * * The court upon due consideration held that the
term 'state officers' may be construed as meaning only heads of
the executive departments of the state elected by the people at
large, such as governor, lieutenant-governor, state treasurer,
secretary of state, attorney general, and the like, that being its
particular meaning, or given its more comprehensive sense in
cluding every person whose duties appertain to the state at
large, according to the legislative intention; that the exact sense
in which the term is used in any particular law must often be
determined by ordinary rules for judicial construction. Apply
ing the rule that effects and consequences are to be regarded in
construing a law where the words thereof will admit of either of
two reasonable meanings, the court held that in the law in ques
tion the words 'any of the state officers' should be restrained to
heads of departments having their official residence at the state
capitol, and expected to keep open office there during busines
hours and, generally speaking, to be there themselves; that is,
that the term was used by the lawmakers in its narrow and par
ticular instead of its broad and general sense."

Referring again to art. VI, sec. 4, Const., where it requires that
"all other officers except judicial officers, shall be chosen by the
electors of the respective counties once in every two years,"
we are of the opinion that the words "all other county officers"
mean officers whose duties are similar to those officers' specifi
cally mentioned and who constitute the executive or adminis-
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trative branch of the county government and who are elected by
the electors of the county. Supervisors are not included with
the term " all other county officers," as has been shown. Neither
are they now, nor have they ever been, elected by the electors of
the county. Their term, therefore, is not governed by the
provisions of art. VI, sec. 4, Const.
There is another question which should be considered in this

connection, namely, whether the classification of counties as
made in sec. 59.03 violates the constitutionaT provision con
tained in art. IV, sec. 23, which provides:
"The legislature shall establish but one system of town and

county government, which shall be as nearly uniform as prac
ticable."

The validity of such classification, however, has been re
peatedly upheld and is no longer open to question in this state.
Reference need only be made to the case of State ex rel. Scanlan
V. Archihold, 146 Wis. 363. You are, therefore, advised that sec.
59.03, subsec. (1), par. (b), Wis. Stats., is constitutional.

2. You further inquire whether the legislature could consti
tutionally amend sec. 17.21, subsec. (5), so as to provide that
where a vacancy occurs, within thirty days or any other speci
fied time, the appointment shall only be valid for the period of
one year, and that an election must be called, and if such law
could cover appctintments made during the past year.

Sec. 17.21, subsec. (5), provides:

"In the office of county supervisor of counties having a popu
lation of at least two hundred fifty thousand, according to the
last state or United States census, by appointment by the chair
man of the couni:y board from among the electors of the assem
bly district for which such vacancy occurs, subject to approval
by a majority of the members of the county board at the next
session thereof. Persons so appointed and approved shall hold
office until their successors are elected at the next succeeding
general election at which supervisors are elected in such county
and qualify."

The answer to your first question shows that such a law
would not come within the provisions of the following portion
of art. VI, sec. 4, to wit:

"  * * * All vacancies shall be filled by appointment,
and the person appointed to fill a vacancy shall hold only for the
unexpired portion of the term to which he shall be appointed
and until his successor shall be elected and qualified."

- ̂ 4
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Since the conclusion was arrived at that supervisors were
not county officers within the contemplation of that section of
the constitution, it necessarily follows that the filling of vacan
cies is not governed by such section.
The election of supervisors would appear to come within the

following sections of art. XIII of the constitution:

"Section 9. All county officers whose election or appoint
ment is not provided for by this constitution shall be elected by
the electors of the respective counties, or appointed by the
boards of supervisors or other county authorities, as the legisla
ture shall direct. * * *"

"Section 10. The legislature may declare the cases in which
any office shall be deemed vacant, and also the manner of filling
the vacancy, where no provision is made for that purpose in this
constitution."

In other words, it would appear that the manner in which
supervisors shall be elected and the term for which they shall
hold office are matters within the discretion of the legislature.

It was early held in this state that the legislature may change
the system of electing supervisors even if such change operates
to deprive one of the supervisors of his office. State and De
Guenther v. Douglas, 26 Wis. 428. The following quotation
shows the principles of law applicable to the situation, pp. 430-
431:

"It is readily conceded that in a case of a constitutional office,
the tenure of which is prescribed by that instrument, the legis
lature cannot abridge the term thereof, nor transfer its duties
to some other officer. But in respect to an office created en
tirely by an act of the legislature, the case is different. There
the legislature may restrict the term, or abolish the office alto
gether, as they may think the public interest require * * *,
there being no constitutional restriction upon its power in the
special case. Any other rule of law would almost paralyze the
legislature. A reference to the statutes upon the subject will
show that the legislature has been constantly changing the or
ganization of the county boards of supervisors. At one time
the board has been composed of the chairmen of the boards of
supervisors of the several towns. Then it was provided that it
should consist of supervisors chosen from the assembly districts.
Now, the legislature has returned substantially to the constitu
tion of the board as established by the revision of 1858. At the
next session this method of representation may be changed, and
some other adopted. But 'it is of the nature of legislation to
create and abolish offices accordingly as they may be deemed
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Sf COWEN, J., in The People v. MorrelL 21Wend. 563 576. So far as the office of supervisor is concerned
the matter seems to be left by the constitution entirely to the

the le^slature. It may enlarge or restrict the term
tne office, or abolish it, and change the basis of representation

and the constitution of the county boards, as in the present
instance.

The doctrine of the above case does not seem to have been
departed from in any more recent case. In fact, it was approved
in the case of State ex ret. Buell v. Frear, 146 Wis. 291. In the
case of O'Laughlin v. Carlson, 152 N. W. 675, it was held, p. 678:
"* * * In the absence of a constitutional prohibition, the

legislature may change the term of an office even after the elec
tion or appointment of the incumbent thereof."

The following quotation from a recognized authority shows
what is generally considered the true doctrine in this respect:
"If not restricted by the Constitution it is undoubtedly the

law as it has been declared that the state legislature may shorten
the term of an office or extend it." McQuillin, Municipal Cor
porations, sec. 486.

In this connection, reference is also made to the following
authorities, which sustain the above propositions: Branham v.
Long, 78 Va. 352; 8 Cyc. 954; Mechein on Public Officers, sees.
389 and 465; Throop, Public Officers, sec. 305.

It would seem, therefore, that within the purview of the above
authorities, the legislature could determine that it was unwise
policy for supervisors who have been appointed to office for the
term of four years to hold for the full duration thereof, and that
thereafter the legislature could establish a certain date in the
past and provide that appointments made since that date
should be subject to the provisions of the law as set forth by you.
If the date were fixed so that it affected only one appointive
officer, and there were several others who would hold for sub
stantially similar terms, who would not be affected, the legis
lature might be subject to criticism as being special or class
legislation. However, it is doubtful whether it would so be con
sidered, and if such situation is not presented, I am of the opin
ion that the legislature has the authority to enact the law as
outlined by you.
CAE
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AppvopTiations and ExpeTtditures—Ledislature Sergeant at
Arms—Where sergeant at arms first elected thereafter resigned,
received in advance $600 salary and returned $400 to -state
treasury, state treasurer upon proper certification and audit
may lawfully pay his successor $400 in advance, and remainder
at end of session.

February 12, 1925.

E. J. Onstead,
Assistant State Treasurer.

In your letter of February 6, you say that T. W. Bartingale
was elected sergeant at arms of the assembly. He received
salary to the amount of $600 and resigned, because of illness, on
January 16. Thereupon C. E. Hanson was elected as sergeant
at arms. Mr. Bartingale then returned the sum of $400 in the
form of his personal check, which sum was credited to the ap
propriation of the assembly for the ensuing session. You ask:
"What is the proper distribution of the sergeant's salary as

between T. W. Bartingale, resigned, and C. E. Hanson, the
present sergeant at arms?

Sec. 13.12, Stats., provides:

"Each house, at the commencement of each regular session
shall elect a sergeant at arms who shall perform all such duties
as by custom appertain to his office and all duties imposed by
law."

Sec. 20.01, Stats., provides in part:

"There is appropriated from the general fund to the legisla
ture, annually, beginning July 1, 1913, such sum as may be
necessary to carry out its functions. Of this there is allotted:

<1* * *

"(4) Sergeant at Arms. To the sergeant at arms of the
senate, and of the assembly, each, one thousand two hundred
dollars for the regular session, payable one-half at the beginning
and one-half at the end of the regular session and ten dollars
per day for any special session."

The statute contains no provision for the division of the com
pensation between two or more successive sergeants at arms
occupying the position during a regular session, and we have
been unable to find any decisions or precedents bearing directly
on this question on a statute like that now in force. The duty
of making a decision with respect to the question you submit,
therefore, falls, in the first instance, upon the chief clerk of the
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assembly in making the certification, and upon the secretary of
state in making the audit.

It is plain from the foregoing appropriation statute that the
amount of money made available for compensation to the
sergeant at arms during a regular session is twelve hundred
dollars, and it is equally plain that under the authority of law
there was lawfully certified and paid to the sergeant at arms who
resigned six hundred dollars. He having voluntarily returned
four hundred dollars, which you state has been credited to the
appropriat'on, there now remains in your hands available for
the payment of any certifications and audits for the payment
of the sergeant at arms of the assembly for the regular session
the sum of one thousand dollars. You may, therefore, lawfully
pay such amounts as are certified and audited in the usual
course not exceeding the one thousand dollars remaining avail
able for this purpose.
RLE

Public Oficers—County Board—All supervisors hold for term
of one year unless, in case of city supervisors, this term is pro
vided under 62.09, subsec. (5), par. (b).

February 12, 1925.

L. D. Potter,

District Attorney,
Racine, Wisconsin.

You inquire for what term supervisors are elected from
towns, villages and cities.

Sec. 59.03, subsec. (2), Stats., provides as follows:

"Other Counties. In each county containing less than two
hundred fifty thousand population:
"(a) Composition. Of the chairman of the town boards of the

several towns therein.
"(b) Same. Of a supervisor from each city ward or part of

city ward in the county.
"(c) Same. Of a supervisor from every incorporated village

or part of such a village in the county.
"(d) Election; terms. A supervisor for a part of a city ward

or a part of an incorporated village in the county shall be elected
by the electors of such part of ward or village at the same time
and in the same manner that city and village officers are
elected."
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The terms of the various supervisors are set forth in the
following section of the statutes:

"Except as otherwise specially pro^'^ded the regular term of
elective officers except supervisors shall be two years. The term
of supervisors shall be one year unless otherwise provided pur
suant to paragraph (d) of subsection (2) of section 59.03. The
council may by ordinance provide a different term for such offi
cers or any of them, and may provide that the term of one of the
aldermen next elected in each ward shall be for one year only
and that the terms of aldermen thereafter shall expire in alter
nate years." Sec. 62.09, subsec. (5), par. (b).

"Every town officer elected at an annual meeting excepting
justices of the peace shall hold his office for one year, and until
his successor is elected and qualified." Sec. 60.22.

"The term of office of all village officers, except trustees and
justice of the peace, shall be one year and until their respective
successors are elected or appointed and qualify. * * *"
Sec. 61.23.

It seems clear, therefore, under the provisions of the above
statutes that the term of supervisors is one year unless, in the
case of cities, it is changed as provided in the section above
quoted.
CAE

Charitable and Penal Institutions—Residence—Courts—Judge
of county court of Monroe county has power to commit in
mate of state public school at Sparta to one of Wisconsin train
ing schools for feeble-minded although person has not legal resi
dence in Monroe county.

February 14, 1925.
Board of Control.

You state that there are a number of children at the state

public school at Sparta who have, upon examination, been
determined to be feeble-minded; that it is the desire of the board
that these children be sent to training schools for the feeble
minded, but as the children come from many counties in the
state, it would involve a large expense to send each child to its
home county to have its case passed upon by the court of that
county; that it is the opinion of this board that this can be
obviated by having the proceedings in the case of each of these
children brought into the county court of Monroe, county; and
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that the court in determining that the child should be commit
ted to one of the colonies and training schools, could also make a
determination as to the residence of the child and the county
against which the charge for the maintenance of the child at the
training school should be made.
You inquire whether the county judge of Monroe county has

the right to hear and determine these cases. Commitment of
feeble-minded persons to one of the Wisconsin colony and train
ing schools is made under sec. 52.02. It is there provided:

"Except as otherwise provided, sections 51.01 to 51.11, 51.17
and 51.19 shall govern the examination, commitment and cus
tody of feeble-minded * * * persons."

Turning to sec. 51.01, it is expressly provided that a judicial
inquiry as to the mental condition of the person may be made
by the judge of the county court of the county in which such
person is found. It is not necessary that a person have a legal
residence in the county to give the judge of the county court
jurisdiction.
You are advised, therefore, that the judge of the county court

of Monroe county will have jurisdiction to commit any inmate
of the state public school at Sparta in Monroe county, who is
feeble-minded, to one of the Wisconsin training schools for
feeble-minded.

JEM

Civil Service—Public Oficers—Special dairy and food in
spectors appointed under sec. 98.08, Stats., are subject to civil
service law and regulations.

February 16, 1925.
J. Q. Emery,

Dairy and Food Commissioner.
You direct my attention to sec. 98.08in which the dairy and

food commission is authorized to appoint special dairy and food
inspectors under conditions therein specified. Subsec. (2) of this
section provides:

"Each such special dairy and food inspector shall have all
powers conferred by law upon dairy and food inspectors and
shall at all times be under the supervision of the commissioner
and he shall make such reports to the dairy and food commis
sioner as the said commissioner may require. He shall super
vise and inspect the weighing and testing of and shall inspect all

-^1
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milk or cream or butter or cheese delivered to such factory or
plant, or group of factories or plants, and for such purpose may
use any or all weighing or testing apparatus in such factory or
plant. In addition to the duties herein specifically prescribed
he shall perform such duties as the patrons or organizations
compensating him or the commissioner may direct."

You inquire whether such appointees are subject to the state
civil service law and regulations.
In sec. 16.01, subsec. (2), "civil service" is defined as meaning

"all offices and positions of trust or employment, including
mechanics, artisans and laborers, in the service of the state,
except offices and positions in the militia."

In sec. 16.07, "civil service," is divided into the unclassified
service and the classified service. An examination of those
positions, coming under the unclassified service, shows con
clusively that a special diary and food commissioner is not in
cluded therein. Neither does it come under the exempt class.
See sec. 16.08, subsec. (2). The state does not give compensa
tion to these appointees, but provides that they may be com
pensated by those who petitioned for their appointment.

I am of the opinion that these appointees hold positions of
trust in the service of the state, as they are required to report to
the dairy and food commissioner as said commissioner may re
quire, and to perform such other duties as the commissioner
may direct. You are advised, therefore, that they are subject
to the state civil service law and regulation.
JEM

Physicians and Surgeons—Certificate of registration granted
under ch. 87, Laws 1899 need not be exchanged for license to
practice medicine.

February 17,1925.

Dr. Robert E. Flynn, Secretary,
Board of Medical Examiners,

La Crosse, Wisconsin.
You inquire whether it is necessary for a physician now hold

ing a certificate of registration to exchange the same for your
present license.
Subsec. (2), sec. 147.05, Stats., provides as follows:

"Any person holding a certificate of registration in accordance
with the provisions of chapter 87 of the laws of 1899, who shall
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have been engaged in the practice of medicine, surgery or oste
opathy since July 1, 1899, shall be granted a license without
examination upon presenting said certificate to the board with
the application for such license and a fee of five dollars and
surrender said certificate on the issuance of said license."

This subsection does not in terms impose any duty upon the
holder of a certificate of registration to surrender the same and
receive a license. 1 am of the opinion, therefore, that in the
absence of such express direction there is no requirement to the
effect that such certificate must be surrendered.

Further force is added to this conclusion by a consideration
of subsec. (1), sec. 147.02, which provides, in part, as follows:

"No person shall practice or attempt or hold himself out as
authorized to practice medicine, surgery or osteopathy, or any
other system of treating bodily or mental ailments or injuries
of human beings, without a license or certificate of registration
from the state board of medical examiners. * * *"

You will note by the above quotation that holders of certifi
cates of registration are recognized as being authorized to prac
tice medicine and kindred professions. You are, therefore,
advised that the holder of the certificate of registration need not
under our present laws surrender such certificate and receive a
license in exchange.
CAE

Bonds—Bonds for purpose of construction of sewers and
sewage disposal plant are for separate purposes; proceedings
must be separate.

February 17, 1925.
E. G. Nash,

Attorney at Law,
Manitowoc, Wisconsin.

You state that the city of Kiel contemplates the issue of
bonds to raise money to pay for the cost of the construction of a
sewage disposal plant and of an intercepting and a sanitary
sewer, and intends to make the cost thereof a general city
charge; that the plan is to let the contract for the construction
of both the disposal plant and the sewers as one contract.
You ask whether under these circumstances bonds for the

purposes stated can be issued as for one purpose, or whether
there must be separate bond issues, and whether there need be
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any assessment of benefits and damages or assessment under the
provisions of subsec. (9), sec. 62.18, Stats.
Assuming, as you state is the case, that the proceedings and

the bonds when issued, will be submitted to the attorney general
for his approval and certification under the provisions of ch.
67, Stats., I am permitted to express an opinion on the question.
I think that the construction of a sewage disposal plant and

the construction of sewers are separate purposes, and that the
initial resolution or resolutions should be so prepared and the
proceedings had that in case the question of the issuing of the
bonds is required by petition to be submitted to the people, as
provided by par. (b), subsec. (7), sec. 67.05, a vote may be had
on the question as to each separate purpose.

The city has the undoubted power to construct both the dis
posal plant and the sewage system, and may make the whole
cost thereof a general charge against the city, and need not assess
any part thereof against the abutting property owners. Sec.
62.18, subsec. (1). In that event, no assessment will be made
against the abutting property owners. The city also has the
power to issue bonds to provide for the payment of the cost of
both the construction of the sewers and of the disposal plant;
but the construction of the sewers is designated by par. (e),

subsec. (2), sec. 67.04 as one purpose for which bonds may be
issued, and the acquirem.ent of land for a sewage disposal work
is another and separate purpose under par. (h) and the con
struction of a sqwage disposal plant or system is still another
separate purpose under par. (q) of the same subsection, which
subsection enumerates the various purposes for which cities of
the first, second, third and fourth classes are empowered to
issue bonds.

Of course the proceedings for the issue of bonds for each of
these purposes can be initiated and carried through con
temporaneously. The members of the council, and the electors
in case of the submission of the question to them, however,
should have the opportunity of voting upon the question of the
issue of bonds for each of the purposes; they may be in favor of a
bond issue for one purpose and not for other purposes connected
with the general scheme of providing a sewerage system and a
disposal plant, and it would be unsafe, I think, to proceed in
such a way as to deny them the opportunity to vote for or
against the issue of bonds for each of the purposes separately
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enumerated in the statutes, and thereby require them to vote
for or against the combined purposes. See Neacy v. Milwaukee,
142 Wis. 590, with which you are doubtless familiar.
FEB

Corporations—Blue Sky Law—Insurance—Right of insur
ance corporation to sell its stock at lower price than it has
formerly sold for under terms of agreement considered.

February 17, 1925.
Railroad Commission.

Attention; Wm. M. Dinneen, Secretary.
I have your inquiry of February 12, reciting the form of sub

scription and agreement used by a certain insurance corporation
in selling its stock from which you quote the fo'lowing

"The shares of said Corporation have been, are, or are to be
sold at the following prices:
The first 1000 shares have been sold at $175.00 per share;
The second 1000 shares have been sold at $180.00 per share;
The third 1000 shares have been sold at $185.00 per share;
The fourth 1000 shares have been sold at $190.00 per share;
The fifth 1000 shares have been sold at $195.00 per share;
The sixth 1000 shares have been sold at $200.00 per share;
The remaining 4000 shares have been or are to be sold at

$200.00 per share."

You ask whether the company having on hand a part of the
remaining 4000 shares may now sell these shares at $150 per
share and you further state;

"The company has engaged in the operation of the business
for which it was organized, and has met with losses which have
reduced the book value of its stock, and it now desires to sell the
shares of stock remaining unissued at a price of $150 a share.
It is represented that each stockholder will be ̂ ven an oppor
tunity to purchase his pro rata share of the unissued stock at
this price. If he cannot or does not wish to purchase the stock
at this price, certain of the officers of the company will pur
chase it."

Sec. 183.28, subsec. (1), Stats., provides:

"Upon the filing of such application, the commission shall
examine the same and the other pa.pers and documents filed
therewith, and it may, if deemed advisable, make or have made
a detailed examination, inspection, audit or investigation of the
affairs of the company issuing the security for the sale of which
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a permit is sought, the expense thereof to be borne by the appli
cant. If it appears to the commission that the proposed plan of
business of the company issuing the securities is not unlawful,
unfair, unjust or inequitable and that the company intends to
fairly and honestly transact its business and that the securities
which it is proposed to issue or sell, and the methods to be used
in the issuing or sale of such securities, are not such as will work
a fraud upon the purchaser thereof, and the amount of commis
sions to be paid on such issue or sale are not in the opinion of the
commission unreasonable, the commission upon payment of the
fee as hereinafter provided and of any examination or inspection
fees incurred, shall issue a written permit in such form as may
be prescribed by the commission authorizing the sale of such
securities as therein provided in such amounts and for such con
siderations and upon such terms and conditions as the commis
sion may in said permit provide. Otherwise the commission
shall deny the application and refuse such permit and notify the
applicant in writing of its decision. Provided, that no permit
shall be issued for the sale of securities of an insurance company
or of a company whose business consists chiefly in owning and
controlling the securities of insurance companies, without the
approval of the insurance commissioner. If the commission
shall authorize the sale of any securities issued by a company
all such securities and all securities theretofore issued by such
company and having equal rights and privileges with those au
thorized, may be sold and resold without additional permit, but
the commission may in such permit prescribe the terms and con
ditions on which such securities may be resold."

It will be noted that the conditions under which a permit may
he issued are stated in the second sentence of the above subsec
tion. There is nothing in the statutes which specifically pro
vides that stock cannot be sold at a lower price than that for
which stock has theretofore been sold. Whether doing so in any
case would be in violation of the requirements of the second sen
tence of this subsection will depend upon the facts in the particu
lar case. The fact that the company has outstanding contracts
fixing the price at which the stock shall be sold certainly creates
a situation where the burden is upon the company to establish
its right to do so. It is clear that this is a question which the
statute leaves to the railroad commission requiring also the
approval of the insurance commissioner.

The proposal to give each stockholder an opportunity to
purchase his pro rata share of the unissued stock at the reduced
price does not in itself justify the sale of this stock at other price
than that fixed in the contract with the purchasers of the stock.

ir
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On this question see Huber v. Martin, 127 Wis. 412, 105 N. W.
1031. It is, of course, possible that the company has secured or
proposed to secure the consent of all of its stockholders but the
showing of the company so far as recited above, would not, in
my opinion, justify the granting of a permit. I am, however,
expressing no opinion as to what the decision of the railroad
commission and the insurance commissioner should be on a

complete showing by the company.
HLE

Agriculture—Agricultural Societies—County Fairs—Counties
—County board has no authority to appropriate money to pay
expenses of fair which has been previously held.

February 17, 1925.

B. D. Thorp,
Assemblyman.

You inquire if, when a county fair is held in September and
the county board meets in November of the same year, the
board may at such November meeting appropriate money to
cover the expenses of conducting said fair.

Sec. 59.86, Stats., provides as follows:

"The county board of any county having a population of
thirty thousand or more by the last federal census may vote an
amount no exceeding ten thousand dollars and in all other
counties the county board may vote an amount not exceeding
five thousand dollars in the aggregate for all societies in the
county in any one year to aid in the purchase'of, or to make
improvements upon the fairgrounds for any organized agricul
tural society, or to aid any organized agricultural society or any
incorporated poultry association in its preparations for or con
duct its public exhibitions; and any amount so voted shall be
paid upon demand by the county treasurer to the treasurer of
such organized agricultural society, who shall keep an accurate
record of the expenditure thereof by such society and file a veri
fied copy of such record with the county clerk within one year
after the receipt of such amount from the county treasurer."

You will note that in the above statute no express provision
is made for payment of expenses already incurred in conducting
a fair. The rule is well settled that counties cannot appropriate
money in the absence of statutory authority. Hixon et al. v.
Town of Eagle River, 91 Wis. 649.
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I am of the opinion, therefore, that the county board would
not be authorized to appropriate the money for the purpose set
forth in your inquiry.
You are referred to a former opinion of the attorney general

found in Vol. XI, page 134, in which substantially the same
conclusion was reached.

CAE

Bonds—Highway Improvement. Bonds—Resolution for is
suing of county highway improvement bonds under provision
of sec. 67.04 (1) (c) is not resolution for issue of highway bonds
under sees. 67.13 and 67.14, Stats.; it must contain statements
and other information and comply with requirements of sec.
67.05 (1) and be submitted to and approved by electors in ac
cordance with sec. 67.05, (4).

February 18, 1925.
C. L. Holderness,

County Clerk,
Kenosha, Wisconsin.

In re: Highway improvement bonds. Series D, county of
Kenosha, $360,000.
I have examined the certified copy of the proceedings pre

liminary to the issue of the above described bonds submitted
to the attorney general by you.
I regret that I cannot approve the proceedings, and that the

attorney general cannot certify the bonds issued under them on
the record before me for the following reasons:

1. There is no statement anywhere in the record showing the
assessed valuation of the taxable property of the county, nor is
there any statement of the existing indebtedners of the county,
nor any statement of the amount of bo:ids issued for highway
impT0\em9r.t purposes or of the amount outstanding i?Lued by
sole authority of the county hoard.

2. It does not appear that the proceedings have been recorded
in the separate bond record book required to be kept by the
county clerk by the proviMons of subsec. (12), sec. 67.05, Stats.,
and that the cert:"fied proceedings are copies of that record.
3. There is a conflict between the resolution of the county

board authorizing the bonds, and the form of bond submitted.
The resolution states that the bonds are issued "for the origi

nal improvement of portions of state trunk highway commonly
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known as No. 43, the county trunk highway commonly known
as Somers Road, and the road commonly known as Silver Lake
and Twin Lakes Road," under the provisions of sec. 59.98 and
par. (c), subsec. (1), sec. 67.04, Stats.
The form of bond is, presumably, the form approved by the

state highway commission under the provisions of subsec. (1),
sec. 67.13, Stats., and recites that the bond is issued for the im
provement of portions of the system of prospective state high
ways and of the state trunk highway system in compliance with
the provisions of sees. 67.13 and 67".14, Stats.
4. County highway bonds issued under sec. 67.04, subsec.

(1), par. (c), and those issued under sees. 67.13 and 67.14 re
quire greatly different procedure for their authorization.

Bonds issued under the authority of sec. 67.04 (1) (c) must be
authorized by an initial resolution .containing all the statements
required by subsec. (1), sec. 67.05, Stats., as to value of taxable
property in the county according to the last preceding five valu
ations thereof, the average of such values, the aggregate
amount of the bonded indebtedness of the county, and the
amount of outstanding bonds issued by the county for the same
purpose {highway improvement), in addition to*what appears
in the resolution adopted by the county board as certified,
and the bond must be in the form prescribed by sec. 67.06,
which differs much from the form submitted.
Furthermore, bonds issued under the provisions of sec. 67.04

(1) (c) must be submitted to and approved by the electors of the
county at a special election, after the adoption and recording in
the separate bond record book of the initial resolution, called by
the county clerk and conducted in compliance with the require
ments as to contents of notice, ballot, etc., as provided in sec.
67.05, subsec. (4).

The resolution in the record submitted would have been
sufficient for the authorization of bonds by sole action of the
county board under the provisions of sees. 67.13 and 67.14, had
it provided for the issue of bonds under those sections instead of
the other sections referred to and had it appeared that the issue
is for the purpose of improvement of portions of the system of
prospective state highways and of the state trunk highway sys
tem, and had it also appeared either that the limitations of sec.
67.14 as to the amount of bonds which can be authorized by sole,
action of the board had not been exceeded, or if exceeded, that
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the issue had been submitted to and approved by the electors of
the county. The form of bond would have been sufficient had
it been shown that it was the form approved by the state high
way commission under the provisions of sees. 67.13, subsec. (1).
Of course the facts as to the assessed valuation, indebtedness,

and amount of bonds, if any, issued and outstanding under the
provisions of sec. 67.13 by the sole action of the board (had the
resolution been adopted under sees. 67.13 and 67.14) could be
supplied and the proceedings could be recorded in the separate
record book and certified; but I do not see how the other defects
in the proceedings can be cured by further certification of facts.
In other words, it seems to me that it will be necessary for the
county board to meet and adopt the proper resolution under
whichever section of the statutes the bonds are proposed to be
issued. Attention is called to the fact that only bonds for im
provement of the county system of prospective state highways
and of the state trunk highway system can be issued under sees.
67.13 and 67.14.

I enclose herewith for your assistance in case of further
proceedings, a copy of an opinion of this department (found in
XIII Op. Atty. Gen. 86) containing suggestions for recording
and certifying the record of bonds issued; to the form of the
clerk's certificate contained therein, I have added what is re
quired in the case of proceedings under sees. 67.13 and 67.14.
FEB

School Districts—Consolidation—Under sec. 40.01 it is doubt
ful whether there is authority to consolidate school districts;
consolidations are not advised under present law.

February 18, 1925.
Clarence Krause,

Member of Assembly.
In your letter of February 13 you inquire whether under the

provisions of sec. 40.01, Stats., town boards of supervisors have
the power to consolidate school districts.

Sec. 40.01, subsec. (1), provides as follows:

"Town boards of supervisors, village boards of trustees, and
city councils are hereby given power, acting jointly or separately
as the particular case under consideration may demand, to alter
school district boundaries, and to create school districts, or ot
dissolve school districts pursuant to section 40.06. No altera-
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tion of boundaries shall be made under this section by a village
board of trustees or a common council of a city, acting jointly
with one or more town boards of supervisors, except by a sepa
rate majority vote of the supervisors of each town and a major
ity vote of the of the common council or village board. All
territory comprising a school district must be contiguous."

Sec. 40.01 (1), Stats. 1921, reads as follows:

^ "Town boards of supervisors, village boards of trustees, and
city councils are hereby given power, acting jointly or separately
as the particular case under consideration may demand, to alter
school district boundaries, and to create, or dissolve school
districts. All territory comprising a school district must be
contiguous and the number of a school district shall not be
changed without the consent of the state superintendent. A
new district shall not be given the name of a dissolved district.
When two or more districts are united or in any manner con
solidated, such enlarged district shall bear the number of the
district involved having the largest assessed valuation as deter
mined from the last preceding assessment."

Sec. 40.01, subsec. (1), Stats. 1921, was changed to its present
form by ch. 329, Laws 1923, in which the word "consolidate"
was stricken out and the power to dissolve was limited to the
cases rising under sec. 40.06, Stats. The word "consolidate"
was inserted in the statute in 1917 to take the place of the words
"to unite."

The provisions of ch. 329, Laws 1923, providing that districts
consolidated, annexed or altered subsequent to January 1,1921,
are restored to their former boundaries and legal status was held
unconstitutional in State ex rel. Jt. School District v. Nyherg,
183 Wis. 215, decided March 11, 1924.
A question may be raised under the decision just mentioned

whether the entire chapter 329 is not void under that decision.'
There might also be a question even if the amendment by ch.
329 to sec. 40.01, subsec. (1), is valid, whether the power to alter
school districts does not include the power to consolidate,
though the fair inference would be that the striking out of the
word "consolidate" by the amendment was intended to prevent
such action.

In view of the uncertainty introduced by ch. 329, Laws 1923,
and the decision mentioned, it is suggested that the present
legislature give consideration to the matter included in the act
of 1923, and if it is desired to gi'ant the power of consolidation in
sec. 40.01 that the word "consolidate" should be reinserted in
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the statute. In the meantime, the question is in such doubt
that this department does not advise attempts at such consol
idation under this section.

HLE

Constitutional Law—Municipal Corporations—Home Rule—
Cities continue under laws relating to respective classes of cities
in force at time of adoption of amendment to constitution in
November, 1924.

Amendment prohibits new legislation relating to any class or
classes of cities, and such laws now in force may only be amended
or repealed by enactment of state-wide concern uniformly
affecting every city or every village.
Power granted to cities and villages to determine local affairs

and government extends to all matters where action is not
prohibited by constitution or by enactments of state-wide
concern uniformly affecting every city or every village.

It is duty of legislature to promptly prescribe method where
by cities and villages determine their local affairs and govern
ment.

February 18, 1925.

To The Legislature.

Pursuant to Joint Resolution No. 36, A., requiring the at
torney general to give an opinion upon the effect of the adoption
of the amendment to sec. 3, art. XI, Wis. Const., relating to the
power of cities and villages, I respectfully submit the following:
The material part of the amendment to see. 3, art. XI, Const.,

adopted November 4,1924, reads:

"(Article XI) Section 3. Cities and villages organized pur
suant to state law * * * are hereby empowered, to deter
mine their local affairs and government, subject only to this
constitution and to such enactments of the legislature "of state
wide concern as shall with uniformity affect every city or every
village. The method of such determination shall be prescribed
by the legislature. * * *"

Before being so amended, this part of the constitution read:

"(Article XI) Section 3. It shall be the duty of the legisla
ture, and they are hereby empowered, to provide for the organi
zation of cities and incorporated villages, and to restrict their
power of taxation, assessments, borrowing money, contracting
debts and loaning their credit, so as to prevent abuses in assess-
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ments and taxation, and in contracting debts by such municipal
corporations. * * *"

The remaining part of the section prescribing a five per cent
debt limit and requiring a provision for the collection of a direct
annual tax to pay the interest and principal of debt within
twenty years with certain exceptions, is not changed by the
amendment.

Art. IV, Wis. Const., contains the following:

"Section 31. The legislature is prohibited from enacting any
special or private laws in the following cases: * * * 9th.
For incorporating any city, town or village, or to amend the
charter thereof."
"Section 32. The legislature shall provide general laws for

the transaction of any business that may be prohibited by sec
tion thirty-one of this article, and all such laws shall be uniform
in their operation throughout the state."

At the outset it should be noted that the amendment to sec.
3, art. XI is new and entirely displaces the former provision re
lating to cities and villages. The amendment provides:

"Cities and villages (1) organized pursuant to state law are
hereby empowered to (2) determine their local affairs and gov
ernment, (3) subject only (a) to this constitution and (b) to
such enactments of the legislature of state-wide concern as shall
with uniformity affect every city or every village. (4) The
method of such determination shall be prescribed by the legis
lature."

1. As all cities and villages are at present "organized pursuant
to state law," it follows that this qualifying phrase necessarily
indicates that it was within the contemplation of those who pre
pared the amendment that new cities and new villages should
hereafter be organized pursuant to state law. The procedure
by which cities and villages may hereafter become organized
must therefore be that which is prescribed by the statute now in
force or which may hereafter be prescribed by the legislature.
(2) The provision that all cities and villages are hereby em

powered, "to determine their local affairs and government," is
a broad, general grant to cities and villages of inherent home rule
powers with respect to their local affairs and government. It is
plainly designed to avoid the situation heretofore existing re
quiring an affiirmative grant of power by the state legislature
before a city or village could act on any question.
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(3) (a) The grant of power to determine their local affairs
and government is "subject only to this constitution and to
such enactments of the legislature of state-wide concern as shall
with uniformity affect every city or every village." The i-eserva-
tion that the grant is subject to the constitution needs no dis
cussion.

(3) (b) The reservation that the grant is subject "to such
enactments of the legislature of state-wide concern as shall with
uniformity affect every city or every village," limits such en
actments of the legislature to those—first,—of state-wide con
cern, and second,—to those which shall with uniformity affect
every city or every village. The question as to what enactments
of the legislature are of state-wide concern undoubtedly is, in
the first instance, one for the legislature, and ultimately one for
the courts with the presumption in favor of the legislative
action.

The requirement that such enactment shall with uniformity
affect every city or every village imposes a different rule with
regard to legislation affecting cities from that heretofore existing
in this state.

The amendment read as a whole clearly indicates an intention
to depart fron the rule long established under sees. 31 and 32,
art. IV, Const., that cities may be classified, and that (cities can
exercise no powers beyond those specifically authorized by the
legislature. The amendment provides not only that enactments
of the legislature must be of state-wide concern and operate with
uniformity but that these must affect every city or every village.
Subject to this general power in the legislature, cities and vil
lages are inherently authorized to determine their local affairs
and government.

This intent is clearly apparent from the history of legislation
relating to cities in this state. The device of dividing cities into
classes had led to much diversity and confusion in the legislation
relating to cities. If the number of classes should be increased it
would lead to still greater diversity and to even greater demands
upon the legislature for interference in the affairs of ]mrticular
cities or classes of cities. Considering the legislative history and
the language of this amendment, it is plain that it was intended
to prohibit any classification of cities for legislative purposes.
The legislature having prohibited any classification of cities

and all legislation relating to any class of cities, the further ques-
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tion arises as to the effect of this prohibition upon the existing
laws relating to classes of cities. The amendment does not in
terms specify any such existing law. It does, however, empower
cities and villages to determine their local affairs and govern
ment subject, as stated, only to the constitution and to enact
ments of state-wide concern having uniform application.

It is not necessary to hold that such legislation relating to
classes of cities has automatically been repealed by the constitu
tional amendment in order to make effective the power granted
to cities and villages. This power can be made effective if it is
held that such legislation continues in force without any power
of amendment or addition by the legislature and with the right
on the part of any city or any village by a proper determination
as authorized by the legislature pursuant to the last sentence
of the amendment, to substitute for any such enactment an
enactment of its own so far as the same relates to its local affairs
and government.
(4) Referring to the power granted to cities and villages to

determine their local affairs and government, the amendment
provides:

"The method of such determination shall be prescribed by
the legislature."

Having been provided that the cities and villages shall have
power to alter, amend, or create their own charters subject
only to the restriction prescribed in this amendment, the ma
chinery through which this is to be done is to be prescribed by
the legislature. That machinery now exists, if the legislature
chooses to adopt it, in the legislative bodies of the various cities
and also in the power granted to cities to enact legislation
through the initiative. It was undoubtedly contemplated by
the framers of this amendment that, as is common under similar
amendments, provision should be made for the holding of char
ter conventions. This is all a matter of determination by the
legislature in carrying out the mandate imposed upon it by the
constitution. It is therefore the duty of the legislature to act
upon this subject with all possible promptness.
I am therefore of the opinion that cities continue under the

laws relating to the respective classes of cities in force at the
time of the adoption of the amendment; that there exists now
no power in the legislature to enact any law relating to any class
or classes of cities or to amend or change such laws as are now in
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force except by enactments of state-wide concern having the
uniform effect required by the amendment; that the same rule
applies to villages; that the power granted to cities and villages
to determine their local affairs and government extends to all
matters where the action is not prohibited by or contrary to the
constitution or such enactments of the legislature of state-wide
concern as shall with uniformity affect every city or every vil
lage; and that it is the duty of the legislature to promptly pro
vide the method of such determination by cities and villages.
HLE

Courts—Witness Fees—Public O^c^rs—Sheriff is not, entitled
to witness fee when called upon to testify while present in court
on official business.

February 18, 1925.

G. E. OSTRANDEF,
District Attorney,

Princeton, Wisconsin.

You say that the following resolution was adopted by the
county board of your county, fixing the salary of the sheriff:
"Resolved, That from and after January 1st, 1925, and to

continue for two years from said date the sole compensation of
the sheriff of Green Lake county, shall be on a salary basis only.
That said salary shall be in the sum of $1,600 annually, as the
amount to be paid by Green Lake county, which said salary
shall be in lieu of all fees, per diem, expenses and compensation
for services rendered, except that he shall be paid for keeping
and maintaining prisoners in the county jail, at the rate of 30
cents per meal, it is understood that said sheriff shell pay his
own deputies and under-sheriffs and their fees and per diem and
expenses. And that as part of his consideration for said salary
said sheriff shall execute all commitments, sentences and orders
of the circuit court, circuit judge and any justice of the peace or
court of record or court commissioner, without chai'ge to the
county for either himself or his assistants, for transpc-rtation or
expenses of transportation or to his deputies in the execution of
such commitments, orders and sentences."

You inquire:

1. "Does this resolution require the sheriff to turn over wit
ness fees paid to him for testifying in a criminal case and can
such witness fees be taxed in a criminal action?"

In an official opinion under date of May 23, 1910, Op. Alty.
Gen. for 1910, 666, this department held that a factory inspector
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acting as a witness in a case brought by such inspector against
violators of our laws, which it is his duty to en orce, is not en
titled to witness fees. In that opinion is was said, p. 667:

"There are a number of cases found in the courts that hold
that, where it is not part of the officer's duty to act as a witness
in a case, in such an event he may recover witness fees but that,
where it is" his duty to prosecute and to act as witness in the
performance of his official duty, he cannot recover extra com
pensation," citing 30 Am. and Eng. Ency. of Law, 2d ed., p.
1081 [1181]; Healy v. Hillsborough Co., 70 N. H. 588.

We also find, in 40 Cyc. 2183:

Qj^g jg subpoenaed and attends

as a witness is a public officer does not defeat his right to fees
and mileage; but an officer who is called upon to testify while
present in court in the performance of his official duties cannot
claim witness' fees. * * *"

In Starmont v. Cummins, 79 N. W. 897 (Mich.), it was held
that an officer who brings a prisoner into court and testifies in
the case is not entitled to witness fees. The court said, p. 897:
"* * * fpj^g evident purpose of this statute is to compen

sate a witness to some extent for his loss of time. Most men are
engaged in some employment, which they must necessarily
leave in obedience to the subpoena of the court. Relator was
not subpoenaed as a witness. He had not come as a witness.
He had lost no time as a witness. Those who are familiar with
criminal trials are aware that the officer making the arrest is
frequently sworn as a witness. Is he, under those circumstances,
entitled to fees both as an officer and as a witness? No such rule
should be adopted, unless the statute clearly. provides it.
There is nothing in the statute to indicate it. We think the
relator is not entitled to both fees."

In the case of Ex parte Burdell, 32 Fed. 681, it was held:

"A deputy-marshal is an officer of the court, but, unless he be
actually engaged in waiting upon the court, he is entitled to
per diem and mileage if he be summoned as a witness for the
government." (Syllabus.)

In the fee bill for sheriffs found in sec. 59.28, Stats., I find none
provided for witness fees in a criminal case. I am constrained
to hold, under the above authorities, that a sheriff who is at
tending court in an official capacity may be called upon to act
as witness without receiving pay as a witness. If, however,
he is not required to be present in court in the performance of his
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duty, and is needed simply as a witness, I see no reason wliy the
general statute for witness fees should not apply to him s,s well
as to other persons.
You also inquire:

2. "Does this cover witness fees paid to deputies of the sheriff,
for testifying in any action or preliminary when present at the
subpoena of the magistrate before whom the hearing is held?"

This question must be answered in the affirmative.
JEM

Fish and Game—Rough Fish—Provisions of sec. 29.30, {Jtats.,
requiring securing of license and displaying of white flag upon
nets used to take rough fish do not apply to taking of rough
fish when authorized by conservation commission under sec.
29.62, Stats.

February 20, 1925.

Elmer S. Hall,

.Conservation Commissioner.

You state that your commission had some men fishing with
fyke nets for the purpose of removing rough fish under sec. 29.62,
Stats. These men were operating in the Rock River near Fort
Atkinson in Jefferson county. A question has arisen whether

these men are subject to prosecution on the following charges:
1. Having the nets set too close together.
2. Not having a license tag on the nets.
3. Not displaying a white flag on the nets.
The restrictions mentioned in your inquiry are set forth in sec.

29.30, Stats., which provides for the issuing of a license for re
moving certain classes of fish. Sec. 29.62, Stats., under which
these men were operating, provides for the removal of rough
fish by the state conservation commission or by some one oper
ating as its agent. The provisions of sec. 29.62 contain £.11 the
restrictions to be placed upon the methods used in taking such
rough fish.

I am, therefore, of the opinion that the provisions of sec.
29.30 do not apply to the situation mentioned in your im^uiry.
Your question is, therefore, answered in the negative.
CAE
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Contracts—Public Officers—County Highway Committee—
Partly executed contract by county highway committee for
furnishing cement to county by company in which one of mem
bers of committee is stockholder is enforcible by county against
contractor and its surety as to any amount due county there
under.

February 20, 1925.

Hy p. Schmidt,
District Attorney,

West Bend, Wisconsin.
The county, through its county highway committee, entered

into a contract with a company for the furnishing of cement in
bags to the county, under which the bags were leased to the
county, and the county paid to the company ten cents for each
bag as a guaranty for its return and the company bound itself
to refund to the county the sum so paid or advanced for all bags
returned; the bags were returned by the county and part of the
refund which thereupon became due to the county was paid by
the company, but there is still due to the county about $2,500;
the company gave a bond for the performance of the contract
on its part, with two sureties, one of whom is dead^ leaving an
estate; the company is bankrupt; one of the five members of the
county highway committee was financially interested as a stock
holder in the company.
On the foregoing state of facts, you submit the question of

whether the contract is void, and whether the sureties of the
company's bond are liable for the performance of that part of
the contract unperformed relating to the refund for the bags
returned.

The latter part of the question is answered in the affirmative.
It is true from the facts stated that one of the members of the

county highway committee signing the contract on behalf of the
county violated sec. 4549, Stats.; nevertheless, the contract is,
in my opinion, clearly enforcible by the county (the public)
against the contractors and the sureties on its bond, and the
answer to your question does not involve the determination of
whether the contract was void or voidable because of the inter

est of less than a majority of the members of a committee acting
for the county in the contractor company.
The following references to authorities I think sustain the

answer to your question, above given: 13 C. J. 497, sec. 441;

m
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R. C. L. 832, sec. 222; Findlay v. Pretz, 66 Fed. 427; Laun v.
Pacific Mutual Insurance Company, 131 Wis. 555, 571.

Authorities might be multiplied but it is unnecessary to search
further.

FEE

Public Ofiicers—County Superintendent of Schools—School
Districts—Electors of city which is part of joint school district
of such city and certain towns, and is governed by school and
board of such joint district consisting of district clerk and
treasurer, such city having no board of education or superin
tendent of schools, are qualified to vote at election of county
superintendent of schools.

February 20, 1925.
Kenneth S. White,

District Attorney,
River Falls, Wisconsin.

You submit to the attorney general for his approval or dis
approval your opinion to the county clerk to the effect that at
the election of county superintendent of schools to be held
April 9, the electors of the city of River Falls are entitled to vote.

It appears from your letter that the city of River Falls has no
"board of education, a superintendent of schools or other board
or officers vested with power to examine and license teachers
and supervise and manage the schools therein"; that, on the
contrary, the schools of the city are administered by the school
board, consisting of a director, clerk and treasurer of Jt. School
District No. 1 of the city of River Falls, and the towns of Troy
and River Falls.

I concur in your opinion.
The quotation above is the language of sec. 39.05, Stats.,

which alone would disqualify the electors of a city from having
a voice in the election of the county superintendent if the
schools of a city, came within that provision.
FEE
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Education—School Districts—State Aid—School district which

has voted to close its school and transport its pupils to another
district is entitled under provisions of 40.16, Stats., to $150 state
aid, but to no greater amount.

February 24, 1925.
John Callahan,

State Superintendent of Public Instruction.
The material facts presented in your letter of January 20 are

as follows:

A large school district in the state maintained for some time
three schools located in different parts of the district. The elec
tors a year ago voted at the annual meeting to close all these
different schools and transport the children to the city of Chip-
pewa Falls.
You inquire whether under the various provisions of sec. 40.16

the district is entitled to more than $150 special aid for such
transportation.

Sec. 40.16, subsec. (4), (c), Stats., provides:

"If the school has been closed for eight or more months, taxes
levied, contracts legally made for transportation and tuition
and satisfactorily carried out, and a verified report so stating
made to the state superintendent by the district board and ap
proved by the county superintendent, the state superintendent
shall certify to the secretary of state the sum of one hundred
and fifty dollars as due such district as special aid in addition
to the usual apportionments of state and county (town) money."

Sec. 40.16, subsec. (5), Stats., provides:

"Each district in which the electors have voted to close the
school and provide for transportation and tuition under the
provisions of paragraph (c) of subsection (1) shall receive the
usual regular apportionments of state and county school money
as provided by law, and in addition one hundred and fifty dol
lars of special state aid to help meet the expense of transporta
tion."

Under the provisions of both of the above sections, a district
is entitled to $150 as special state aid. There is no provision
for the payment of a greater amount. This department is,
therefore, of the opinion that the payment to the district cannot
exceed $150, as provided by the statute.
ML
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Education—School district is not liable for injuries sustained
by pupils while on school grounds.

February 24, 1925.
John Callahan,

State Superintendent oj Public Instruction.
The material facts presented in your letter of February 21,

and attached correspondence, are as follows:
A school district engaged a man to install some playground

apparatus. The apparatus was left on the school ground one
evening partially erected. About 5:40 in the evening a small
boy entered on the school grounds and was playing with the
apparatus when it fell over and killed him. The boy had been
warned several times during the course of the day to stay away
from it. A claim has been filed against the school district by the
special administrator of the estate of the deceased child amount
ing to $6,200 for the death of the boy.
You inquire under these facts whether the district is liable for

the injury and death of the child.
• This department is of the opinion that the district is under no

liability to the special administrator.

"It is a well established principle in this state that a munici
pality, while performing the duty imposed upon it under the
requirements of sec. 3, art. X, of our constitution, which pro
vides for the establishment of district schools which shall be
free without charge for tuition for all children between the ages
of four and twenty years, shall not be liable for injury to children
attending such school occurring by reason of the negligence of
servants necessarily employed by such municipality or school
district in carrying out what have been designated as the gov
ernmental duties so imposed by law upon it." Juul v. School
District, 168 Wis. Ill, and cases cited. See also Srnka v. Joint
District No. 3, 174 Wis. 38; Sullivan v. School District No. 1 of
the City of Tomah, 179 Wis. 502; Hayes v. City of Oshkosh, 33 Wis.
314; Bigelotv v. Randolph, 14 Gray, 541 (80 Mass.); Hill v. Bos
ton, 122 Mass. 344; IV Dillon, Municipal Corporations, 2862.
CAE
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Optometry—Physicians and Surgeons—Sale of spectacles by
use of eye-testing machines by one not physician or surgeon,
without certificate to practice optometry is violation of op
tometry law.

February 24, 1925.

W. H. Dietrich, Secretary,
Board of Examiners in Optometry,

Madison, Wisconsin.

You inquire whether it is in violation of the optometry law for
one who is not licensed to practice optometry to use eye-testing
machines in the sale of spectacles. You state that these ma
chines are being sold to stores and are arranged with a series of
lenses which are turned to come before the customers' eyes, and
are supposed to be operated by the customer. The machine has
a printed sign "Test your own eyes," but it appears that it is
necessary to give the customer advice and instruction of the
operation of the machine.

Sec. 153.01 provides:

"The practice of optometry is the employment of any means,
other than the use of drugs, for the measurement of the powers
of vision and the adaption of lenses for the aid thereof. No per
son shall practice optometry without a certificate of registration
properly filed. This shall not apply to physicians and surgeons
nor to the sale of spectacles from an established place of business
without attempting to test the eyes."

Sec. 153.07 provides a penalty for anyone not having a certifi
cate who shall hold himself out as qualified to practice opto
metry or anyone who shall violate ch. 153.
I am clearly of the opinion that the use of these machines by

one who is selling lenses or spectacles to a purchaser is in viola
tion of the optometry law, unless the person has a certificate
to practice optometry. The statute says the employment of any
means other than the use of drugs for the measurement of the
powers of vision and the adoption of lenses for the aid thereof
is the practice of optometry. Of course, if the one using the ma
chine is a physician or surgeon, he is exempted from the law.
JEM
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Taxation—Homestead Exemption—Claims for homestead
exemption can be made only when alleged homestead is owned
and occupied by person making application for such exemption.

February 24, 1925.
Harold J. Marcoe,

District Attorney,
Darlington, Wisconsin.

The material facts presented in your letter of February 18 are
as follows:

A man owns a farm of about one hundred and twenty acres
near the city of Darlington which he has rented for several years.
He has rented a house in the city but has never acquired a home
stead except on his farm.
You inquire whether under these facts the man is entitled to a

homestead exemption of $500 under the provisions of sec. 70.66,
subsec. (la). Stats.

Sec. 70.66, subsec. (la). Stats., reads as follows:

"Whenever the valuation is that of a homestead the clerk
shall deduct so much of said valuation as is placed under the
head of 'Improvements,' not exceeding five hundred dollars
thereof, and shall compute the tax against the value of the land
the value of the excess of such 'Improvements' over five hundred
dollars."

Sec. 2984a, Stats., provides:

"Wherever the word 'homestead' is used in the statutes or in
any law of this state, it shall be defined to be the estate or inter
est in land as defined and set forth in section 2983, except as
provided in subdivision (2) of section 2271 of the statutes."

Sec. 2983, Stats., provides, in part, as follows:
"A homestead to be selected by the owner thereof consisting,

when not included in any city or village, of any quantity of
land, not exceeding forty acres, used for agricultural purposes;
and when included in any city or village of any quantity of land
not exceeding one-fourth of an acre and the dwelling house
thereon and its appurtenances owned and occupied by any resi
dent of this state shall be exempt from seizure or sale on execu
tion, * * * and such exemption shall not be impaired by
temporary removal with the intention to reoccupy the same as
a homestead * * *."

Under the statement of facts, the owner does not occupy the
farm in question, and has no intention of occupying it. Under
sec. 2983 property to be a "homestead" must not only be
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owned by the person applying for the exemption but must be
occupied by him as well. It does not appear from the statement
of facts that there is any intention in good faith to occupy the
premises as a homestead such as existed in State Bank of Waupun
V. Storm, 169 Wis. 295. This department is, therefore, of the
opinion that the man in question is not entitled to the home
stead exemption.
CAE

Contracts—Conrls—Statute of Limitations—Action on con
tract under seal with state must be brought within six years
after cause of action accrues; state may prosecute action on
contract under seal at any time within ten years after cause of
action has accrued.

February 25, 1925.

John J. Hannan,
Secretary Board of Control.

The material facts presented in your letter of January 22 are
as follows:

In June, 1915, the state prison at Waupun placed a curb on
Madison Street in the city of Waupun the full length of the
prison property. The city was charged $268.12, one-half of the
contract price, for putting in the curb. The officers of the city
have no record of any agreement on the part of the city to pay
one-half of the contract price for this work. The records in the
prison do not show any such agreement.
In October, 1916, the city of Waupun was charged with $115

for the use of an air compressor belonging to the prison. Neither
of the above bills has ever been paid by the city of Waupun.
During the period from December 31, 1913, to January 2,

1915, the city of Waupun performed sprinkling service for the
state prison amounting to $235.57. This bill has never been
paid by the state.
The city is now willing to pay the state $47.55 the difference

between the amount due to the state and the amount due to the
city. Under these facts you inquire: (1) whether the state board
of control has the power to enter into an agreement whereby the
city will pay to the state $47.55 in full satisfaction of the state's
claim against the city; (2) whether the board has the power to
collect the bill against the city of Waupun, in view of the fact
that no written agreement was ever entered into.



88 Opinions of the Attorney General

1. Your first question is answered in the negative. The claim
of the city has now been outlawed under sec. 4222, Stats., since
the cause of action accured more than six years ago.

2. Your second question is qualifiedly answered in the affirm
ative. Sec. 4229, Stats., provides:

'** * * Any other action in favor of the state, whether
created by statute or otherwise, must be commenced within ten
years after the cause of actions therefor has accrued."

Under this statute, the claim of the state which accrued sub
sequent to June, 1915, has not been outlawed and may still be
collected.

The state can recover from the city provided it can be proved
that the city is actually indebted to the state. From the state
ment of facts, it is not clear whether any such claim exists, but if
evidence supporting the claim can be produced, there is no
reason why the state cannot recover.
CAE

Indigent Insane, etc.—Legal Settlement—Person who is ab
sent from town less than year does not thereby lose his legal
settlement therein.

February 26, 1925.
L. W. Bruemmer,

District Attorney,
Kewaunee, Wisconsin.

You state that a bona fide resident of a town in your county
left there less than a year ago and went to the state of Michigan
with the unquestioned intention of establishing his residence
there; after remaining there for upwards of ninety days he re
turned to another municipality in the state outside of your
county, where he became a public charge; that the last named
municipality is now seeking to place responsibility for his care
upon the town in this county. You state that you are of the
opinion that, in view of the fact that the party has not been
absent from the state more than a year, he still has a legal settle
ment in your county and that this town would be responsible.
You ask whether you are correct.

This must be answered affirmatively. It is very clear that the
person has not lost the legal settlement which he had in the
municipality in your county.
JEM
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Loans and Trust Funds—City which is bonded up to its con
stitutional limitation cannot obtain loan from state trust funds
for purpose of replacing schoolhouse which has been destroyed
by fire.

February 26, 1925.
John Callahan,

State Superintendent of Public Instruction.
The material facts presented in your letter of January 19 are

as follows:

A schoolhouse in a city of the state has been destroyed by
fire. The city has a bonded indebtedness up to its constitutional
limitation, and has no funds available for rebuilding the school-
house.

You inquire as to the possibility of obtaining state aid by
which the city may secure funds for replacing the schoolhouse
which has burned.

Sec. 3, art. XI, Wis. Const., limits the amount of indebtedness
which may be incurred by a municipality to five per cent on the
value of the taxable property therein, to be ascertained by the
last assessment for state and county taxes previous to the in
curring of said indebtedness. This limitation applies to loans
from the state trust funds, and I know of no other available
form of state aid applicable to the situation. It follows that
unless the municiplaity has funds on hand, or can lawfully raise
the same by taxation, which may be used for the purpose of
building a schoolhouse, nothing can be done.
FEB

Counties—Fire Apparatus—County cannot purchase fire en
gine and apparatus or maintain fire department to extinguish
fires in properties of citizens in rural communities in county.

February 26, 1925.
Otto L. Glen,

District Attorney,
Clintonville, Wisconsin.

You ask to be advised if a county board has the right to
purchase and maintain fire trucks and other fire extinquishing
apparatus to be located at some central part of the county and
available to rural and other communities in the county in case
of fire.
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In reply will say that a county could acquire the necessary
fire apparatus to protect its own building but it could not
purchase fire apparatus to protect the property of individuals.
In the case of Frederick v. Douglas County, 96 Wis. 411, the

supreme court says with reference to the powers of counties,
p. 417:

*  * *

"The statutes confer upon them all the powers they possess,
prescribe all the duties they owe, and impose all liabilities to
which they are subject."

That makes a very simple rule for determining the question.
There is no provision in the statute conferring such a power on
counties.

Cities and villages are municipal corporations proper and
have broader powers than counties and towns which are mere
quasi municipal corporations. Mulvaney v. Town of Armstrong,
168 Wis. 476. The statutes expressly authorize cities and vil
lages to purchase fire apparatus and maintain fire departments
for extinquishing fires in properties of individuals. Sec. 60.29,
subsec. (18), authorizes towns to incur such expense when there
is in the town an unincorporated village and that power was
sustained in the case of Bennett v. Nebaga^non, 122 Wis. 295, but,
with the limitation in the legislative declaration, it would prob
ably be held that, the towns not having an unincorporated vil
lage, the power would not exist and, there being no express power
delegated to counties to purchase fire apparatus for the protec
tion of individual property, we do not think such power exists.
TLM

Public Officers—District Attorney—Taxation—District at
torney cannot properly represent bank in action brought against
sheriff to restrain him from collecting alleged illegal assessment
or tax.

February 26, 1925.

Otto L. Glen,
District Attorney,

Clintonville, Wisconsin.

You ask to be advised if you as district attorney can act as
attorney for a bank to restrain the county sheriff of your county
from collecting an alleged illegal assessment. It appears that
the action is also against the city and the city treasurer.
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I am not entirely certain as to whether you refer to an action
brought to restrain the collection of a tax based upon an illegal
assessment, or to an action brought to restrain the collection of a
special assessment. If you refer to the first kind of action, it
would appear that the county would be interested in the proceeds
of the tax, and, therefore, you could not properly represent the
bank, since the district attorney is required by sec. 59.47, subsec
(1), to

prosecute or defend all actions, applications or motions, civil
or cnminal, m the courts of his county in which the state or
county is interested or a party."

The attorney general has rendered an opinion to the effect
that the district attorney could not properly represent a corpora
tion in an action brought to restrain the city treasurer from col
lecting an income tax, since the county was interested in the
proceeds of such tax. IV Op. Atty. Gen. 94.

If, however, you refer to some special assessment in which
only the city is interested, it would appear that the opinion re
ferred to would not be applicable to your situation.

There is a further consideration which would hinder you from
representing the bank in the action to restrain the sheriff.
Subsec. (3), sec. 59.47 provides that the district attorney shall
"give advice to the county board and to the officers of his
county, when requested, in all matters in which the county or
state IS interested or relating to the discharge of the official
duties of such board or officers."

Under this provision, you would be required to advise the
sheriff in matters connected with the lawsuit and, therefore,
it would appear that you could not properly represent the op
posing party.
You are, therefore, advised that as district attorney you could

not properly represent the bank in the action
CAE
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Criminal Law—Requisitions—Governor may issue requi
sition demanding extradition of person who is charged with
having committed an offense in Wisconsin, although he is not
fugitive from Justice.

Mothers' Pensions—Residence—Mother's pension cannot be
granted to mother who has not resided in state one year prior
to application.

February 26, 1925.

R. M. Orchard,

District Attorney,
Lancaster, Wisconsin.

You enclose a letter which you received from a woman in
your county, in which she says that she moved with her husband
and two children to South Dakota four years ago; that he never
half supported her, and after she was in South Dakota he kept
getting worse, until she simply could not stand it any more, so
last April she took her little boy—her little girl having been
with her mother some time—and came to Woodman, where her
folks live, and she now lives with them. She has written her
husband and asked for money but he was never sent her any.
You inquire whether there is any statute by which he may

be compelled to support her and the boy here in Wisconsin.
You say it seems he deserted her in South Dakota, instead of
Wisconsin, and she abandoned him by leaving.
Under the case of Adams v. State, 164 Wis. 223, the desertion

and refusal to provide has taken place in your county as well as
in South Dakota, and the removal of the mother with her chil
dren to the home of her parents, under the circumstances, will
not be construed as an abandonment by her of her husband.
The court said in that case:

"Such removal of the children by the wife to another county,
whether with cause (as in this case) or without cause therefor,
would not justify the father in refusing to support them."
(Syllabus.)

The more diflicult problem, however, is to have the father
extradited to Wisconsin. Not having been a resident of Wiscon
sin at the time of the desertion, he therefore cannot be said to be
a fugitive from justice in this state.
The governor of Wisconsin is authorized to issue a requisition

and demand on the governor of South Dakota for the extradition
of this person, although he is not a fugitive from justice, under
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sec. 4848-1. But whether the requisition will be honored by the
governor of South Dakota is rather doubtful, as I find no similar
statute in the statutes of South Dakota. If, however, the gover
nor will honor the requisition, he may be brought back here,
although he is not a fugitive from justice, as he has committed
the offense of desertion and nonsupport in the state of Wiscon
sin. It might be well to ask for a requisition and send it to the
chief executive of the state of South Dakota, and get his ruling
on the question.
You also inquire whether she can make application for and

receive a mother's pension, inasmuch as she considers Wisconsin
her home, and as she has been in Wisconsin since last April.
Under sec. 48.33, subsec. (5), the mother or grandparent mak

ing the application for mother's pension must have resided in
this state for at least one year. In view of that provision, the
mother in question will have to wait until she has resided in
Wisconsin a year before she can make application for the
mother's pension.
JEM

Marriage—Divorce—One who has received divorce in Minne
sota and*has married again at expiration of six months has not
committed offense.

February 26, 1925.
Olive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

You state that you are asked to prosecute a man and woman
upon the following statement of facts:

"A woman was divorced from a resident of Minnesota, where
she was living at the time. This was in April, 1924. She then
came directly to Burnett county, Wisconsin, and lived here six
months, then went to Duluth, Minnesota, and married again,
and then came back to Burnett county and has lived here with
this man ever since."

The question presented is whether these people have com
mitted any offense.

Sec. 2330, subsec. 2, Stats., provides:

"It shall not be lawful for any person, who is a party to an
action for divorce from the bonds of matrimony, in any court in
this state, to marry again until one year after judgment of di-
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vorce is entered, and the marriage of any such person solemnized
before the expiration of one year from the date of the entry of
judgment of divorce shall be null and void."

You will note that this statute applies only to actions of
divorce in any court in the State of Wisconsin. The Minnesota
statute, sec. 7090 of the General Stats, of Minnesota, for the
year 1913, reads thus:

"No marriage shall be contracted while either of the parties
has a husband or wife living; nor within six months after either
has been divorced from a former spouse; * * *"

Under this Minnesota statute, the divorcee was permitted to
marry again at the expiration of six months after she received
her divorce. She is lawfully married, therefore, and your ques
tion must be answered in the negative.
JEM

Bridges and Highways—Counties—Damages—County is not
liable for damages to person on county highway caused by
operation of one of county trucks working on such highway.

February 27, 1925.
Highway Commission. » .

You ask to be advised if a county which operates trucks on the
highways in constructing and maintaining such highways is
liable for any damage that may occur to persons on the highway
by reason of the operation of these trucks.
You are advised that the general rule is that the county is ■

not liable for any act or omission unless it is expressly made
liable by some statute.
That rule grows out of the old rule that the king could do no

wrong. The county is a part of the state and performs such
state duties as are delegated to it and in the performance of
such duties it acts in the same relation to the public as the state
would if the state performed the duties direct.

It is well established in our state that where a municipal body
is engaged in the performance of a public service like the build
ing or maintaining of highways which it is bound to see per
formed in pursuance to a duty imposed by law for the general
welfare of the inhabitants of the county, no action will lie against
it for negligence or misconduct of its officers or agents in the dis
charge of such official duties, unless it is given by law. Higgins
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V. Superior, 134 Wis. 264, and cases there cited and also sub
sequent cases which cite that case.

There is no statute in the state imposing a liability for main
taining or failing to maintain public highways except that im
posed by sec. 81.15 et seq, which make it liable for injuries
caused by a defective highway, and the liability imposed by the
workmen's compensation laws of the state, which make the
county or municipality liable for compensation for injuries to its
workmen and employes. Answering your question I would say
"No, unless the injury came within one of the exceptions
named."

TLM
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Criminal Law—Gambling—Certain machine for selling gum
described in opinion is gambling device.

March 2, 1925.

D. K. Allen,
District Attorney,

Oshkosh, Wisconsin.

You state that the question has arisen whether the following
described device is a gambling device:

"It consists of a glass container in which balls of gum are
placed. At the top of the container is a card stating that for the
first penny you get one chew of gum, for the second penny two
chews of gum and for the third penny, three chews of gum, which
means that the machine operates differently each time a coin is
dropped in until three coins have been dropped and then it
starts over again. By that I mean that if a penny is placed in
the slot it will pay a chew of gum, for the next penny it pays two
chews of gum, and for the third penny it pays three chews and it
then starts over again with one chew for one penny. This means
that if you place three pennies on the slot consecutively, that
you will get 6 chews of gum, but on entering the place where the
machine is located and playing it the first time, you don't know
whether the penny will earn one stick of gum of two or three."

You ask to be advised whether this is a gambling device.
Under this device, a person playing the first time will certainly
get one chew of gum but he may get three. No money can be
won on this machine; and it may be argued that it is simply used
as a gum seller. The purchaser is required to put a penny into
the machine and he receives, in any event, a chew of gum, which
may or may not be of the value of his gum, and also stands to
win by chance, additional chews of gum the first time he plays.
Your question, in my opinion, must be answered in the affirma
tive.

Sec. 4529, Stats., provides as follows:

"Any person who shall set up, keep, manage or use any table,
wheel or other construction, or any cards, dice or other device,
scheme, contrivance or thing of any name or description adapted
suitable, devised or designed, or which can or shall be used for
gambling purposes and induce, entice or permit any person to
gamble, bet or play for gain with, at, or upon, or by means of,
such table, wheel or other construction, or such cards, dice or
other device, scheme, contrivance or thing, or to bet or wager
anything at or upon any game whatever played by such keeper,
manager or any other person by means or use thereof, or who
shall open, keep or manage any common gambling house shall
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be punished by imprisonment in the county jail not more than
one year nor less than one month, or by fine not exceeding five
hundred dollars nor less than one hundred dollars."

It prohibits any one from permitting the use of gambling
devices. In the case of Lang v. Merwin (Me.), 59 Atl. 1021,
the supreme court of Maine held that a slot machine so operated
that the operator putting into it a nickel coin receives in any
event a cigar of the value of his coin and also stands to win by
chance additional cigars without further payment is a gambling
device. See also, the case of Homer v. U. S., 147 U. S. 449.

"The Austrian government issued bonds, and to induce
piorchase of them by the public, it obligated itself to pay not only
the principal and interest of each bond, but also such additional
sum, if any, as the number of the bond might draw in a lottery
established for that purpose. The fact that the purchaser of the
bond presumably got full value for his money in the bond itself,
and did not stand to lose anything by chance, was held by the
court not to save the transaction from being a lottery. The ele
ment of lot or chance was in it, and that was enough." Op. Atty.
Gen. for 1908, 287, with reference to the Horner ca.se.

In an official opinion rendered by this department in 1907,
it was held that a certain cigar machine, where the purchaser
is required to place a nickel coin into the machine and receives
in any event a cigar of the value of his coin, and also stands to
win by chance additional cigars, without further payment, is a
gambling device. Op. Atty. Gen. 1908, 287.

Attorney General Wm. J. Morgan, in March, 1921, held that a
slot machine giving packages of gum and also the number of
coupons or chips indicated at time nickel is played is gambling
device, since the operator gambles on what t he machine will
pay the second time and chips played may or may not win
trade coupons. XI Op. Atty. Gen. 759.
JEM
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Municipal Corporations—Cities—School Districts—Division
of Assets and Liabilities—Territory outside city which has never
been legally annexed to city for school purposes may sever its
connection with city school system without necessity of having
division of assets and liabilities under sec. 66.03, Stats.

March 2, 1925.

John Cai.lahan,
Stale Superintendent of Public Instruction.

The material facts presented in your letter of February 16 are
as follows: A parcel of territory lying outside the city limits of a
certain city in this state has for many years been considered a
part of the city school district for certain purposes. The terri
tory has not been taxed for building school houses in the city
district. It has, however, been charged for the actual cost of
instruction of the pupils who live in the territory and who attend
the schools in the city. The territory has never been attached
to the city district. You inquire whether the territory may now
be withdrawn from the city district, and, if so, whether there
must be a division of assets and liabilities under the provisions

of sec. 66.03, Stats.

It is the opinion of this department that no division of assets
or liabilities is necessary. The territory has never been legally
annexed to the city district and consequently no legal action is
necessary to remove the territory from the city. The tendtory
has never contributed anything toward the construction and
maintenance of school property. Under these conditions, it
would manifestly be unfair for the outlying territory to share
in any division of assets of the city district.
CAE

Education—Board of Education—Public Officers—Tax Com
mission—School Districts—Tax Commission does not have

authority to audit records of school district or of board of educa
tion.

March 2, 1925.

A. J. Myrland, Secretary,
Tax Commission.

You inquire (1) whether the tax commission has the power to
audit the records of a school district or of a board of education

if requested to do so, and, (2) if such power exists, from whom
the request should come (a) in the case of a school district, and
(b) in the case of a board of education.
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1. Your first question is answered in the negative. Ch. 73,
Stats., prescribes the powers and duties of the tax commission,
Subsec. (14), sec. 73.03, authorizes the commission to "audit
the books of the town, village, city or county officers upon the
request of the town or village board, city council or county board
or upon its own motion."
The commission is not expressly given the power to audit the

accounts of school officers and the power is not given by implica
tion. Under familiar rules of statutory construction, the expres
sion of the power to audit the records of the town, village and
city officers only excludes the power to audit the records of a
school district.

The law relating to school districts negatives the power of a
school district or board of education to request auditing service.
Sec. 40.09 subsec. (20), provides for the examination of accounts
by three electors of a school district. Sec. 40.50, subsec. (3),
makes provision for the auditing of accounts in high school
districts. No provision is made for the auditing of accounts in
cities operating under the city plan as provided in sec. 40.64.
CAE

Insurance—Stock fire insurance company may lawfully insure
lives of its executive officers for benefit of company.

March 2, 1925.
W. Stanley Smith,

Commissioner of Insurance.
I have your request for an opinion as to whether or not a

stock fire insurance company of this state can insure the lives of
its executive officers for the benefit of the company.
There is nothing in the statutes nor in the articles and by

laws of the company as submitted by you which would specifi
cally authorize the taking of such insurance or which specifically
prohibits it, and there appears to be no reason why a stock fire
insurance company is in any different position on this question
than any other private corporation.
The right of a corporation to exercise such powers as are

incidental to its business would seem clearly to include the tak
ing of such insurance so far as the company has any property
interest to protect thereby, and the question, therefore, is
whether or not the corporation has an insurable interest in the
lives of its executive officers.
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It is plain that a corporation has a direct financial interest in
the continuance of the lives of its executive officers while these
officers are actively engaged in the performance of their duti^.
Your question is, therefore, answered in the affirmative.

HLE

Public Officers—Board of Denial Examiners—Special Examin
ations—Wisconsm state board of dental examiners may give a
special examination if it so desires.

March 3, 1925.

Dr. J. L. Blish, Secretary,
Board of Dental Examiners,

Fond du Lac, Wisconsin.
You state that your board has been requested to grant a

special examination to a Michigan dentist who expects to be
come associated with a medical clinic in Milwaukee. You further
state that your board is in favor of the work of this clinic, but
that you hesitate to establish what might be a dangerous prec
edent by granting a special examination, since you have always
refused such requests in the past. You desire the opinion of the
attorney general as to whether, if you granted this request, you
would be obliged to grant other special examinations, and also
whether you would be justified in expending money of the board
in order to conduct said examination.

I do not find anything in the statutes prohibiting you from
giving a special examination. Sec. 152.01, subsec. (2), provides
for a meeting to be held in June or July of each year for examina
tions and other business. It also provides that other meetings
may be called by the board. There is no requirement that all
examinations should be held in June or July.

I think your board is vested with sufficient discretion so that
you can grant one request for a special examination and refuse
to grant others if, you do not think the circumstances justify
such other cases. The attorney general, however, cannot advise
you in regard to the policy of establishing a precedent by grant
ing a special examination, as this is a matter which must be
decided by the board.

There is nothing in the statutes, as far as I have been able to
discover, which would prevent you from expending the funds of
the board for such special examination.
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You are therefore advised that you may grant the special
examination requested if your board so desires, but no opinion
is expressed upon the question of policy involved.
CAE

Education—Transportation of Pupils—Words and Phrases—
Highway—Fact that shortest highway is blocked with snow so
as to prevent automobile traffic during certain periods does not
prevent it from being nearest traveled highway.

Private road leading from public highway to parent's home
cannot be counted in determining distance to schoolyard.

March 5, 1925.

John Callahan,

State Superintendent of Public Instruction.

For the purpose of determining whether a parent is entitled
to compensation for transporting his children to school, you ask
two questions:

1. Does the fact that the shortest highway is blocked with
snow for short periods during the winter months, so as to pre
vent automobile traffic during these periods, prevent it from
being the "nearest traveled highway" as that term is used in sec.
40.16, subsec (1) and (3), Stats.?

2. In determining the distance measured by the nearest
traveled highway, may the length of private road leading from
the public highway to the parent's home be counted?
The nearest traveled highway means a road that is traveled;

not necessarily a road that is traveled continuously, nor one
that can be traveled by an automobile. Any other construction
would lead to absurdities.

Far. (a), subsec. (7), sec. 40.16. Stats., provides:

"Wherever the term 'distance shall be measi^ed by nearest
traveled highway' occurs in this section, the distance is to be
interpreted as commencing at the nearest point to the home in
the nearest traveled highway and to the nearest corner of the
school yard. No distance from the home to the highway shall
be counted."

Subsec. (5), sec. 4971, Stats., provides:

"The word 'highway' may be construed to include all public
ways and thoroughfares and all bridges upon the same."
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The road leading from the home to the highway is a private
road, not a public highway; and therefore it cannot be counted
in determining the distance between the home and the school
yard.
ML

Physicians and Surgeons—Chiropractors—Words and Phrases
—Reputahle—Word "reputable" as used in sec. 147.07 (3),
Stats., defined.

March 5, 1925.
Dr. Robert E. Flynn, Secretary,

Board of Medical Examiners,
La Crosse, Wisconsin.

You request the opinion of the attorney general as to the
meaning of the word "reputable" as it appears in relation to
chiropractors in subsee. (3), sec. 147.07, Stats. The above
quoted paragraph reads as follows:

"Reputable practitioners of chiropractic may practice their
profession in this state, if they do not hold themselves out as
registered or licensed, and conspicuously display in the places
where they practice a sign containing in large and legible type:
'Not registered or licensed in Wisconsin.' "

I do not know that I can give you any better meaning for the
word "reputable" than is implied by the word itself. It is to be
taken in its common, ordinary meaning. The following is a
quotation from the case of State v. Schmidt, 138 Wis. 53, which
shows the meaning ascribed to the word "reputable" by the
Wisconsin supreme court, p. 62:
"The word 'reputable' has a plain ordinary meaning having

reference to general character for some honorable work. Whether
one is reputable or not, means whether he is worthy of praise
or not in the particular line under consideration. It involves a
mere question of fact, determinable by the common idea of men
competent to judge, based on knowledge or reasonable means of
knowledge. * * * Reputable means reputable in the com
mon lexical sense and nothing else. If one is regarded as honor
able and praiseworthy as a member of the medical profession,
of whatever school, or whether classed with any particular
school, by reason of the character of his work and his conduct
professionally, he satisfies the statutory essentials of reputability
as to his particular line, * *

I believe that the above quotation contains as clear a defini
tion of the word as can be found anywhere.
CAE



Opinions of the Attorney General 103

Courts—Criminal Law—Action to collect forfeited recogniz

ance in criminal case should be brought in name of state by
district attorney.

March 9, 1925.

Philip LaFollette,

District Attorney,
Madison, Wisconsin.

You have inquired whether the attorney general will begin and
prosecute actions for the collection of forfeited bail in criminal
cases arising in the county.
The question is answered in the negative.
While such actions should be brought in the name of the state

(State V. Wettstein, 64 Wis. 834), the money collected on for
feited recognizances belongs to the county (State v. Miles, 52
Wis. 488) and they are properly brought and prosecuted by the
district attorney as the prosecuting officer of the county (sec.
4804, Stats.).
FEE

Loans from Trust Funds—School Districts—Temporary loan
from annuity board to school district cannot extend beyond
March 15 next ensuing.

March 9,1925.

R. E. Loveland, Secretary,
Annuity Board.

You say that a tax report of a school district was not sent in
until it was too late to have it assessed on the tax roll for 1925,
and that the district now asks your board for a loan to extend
until about April 1, 1926. You ask whether the annuity board
would be justified in making such a loan.

Sec. 67.12, Stats., governs temporary borrowing to pay cur
rent and ordinary expenses, the sort of loan undoubtedly
contemplated. Subsec. (3) of this section provides in part:

"To evidence such indebtedness the municipality shall exe
cute to the lender its promissory note payable with interest on
or before the fifteenth day of March next ensuing, * *

Clearly the school district cannot borrow under this section
for a period extending beyond the 15th of March next ensuing,
and so necessarily the annuity board cannot make a temporary
loan for a period extending beyond that date.
ML
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Criminal Law—Instead of removing criminal case by stipula
tion, from justice court to circuit court, case should be dis
missed and started anew in circuit court.

Fish and Game—Raccoon—It is unlawful, in closed season in
Wisconsin, to have green raccoon hides in one's possession, no
matter where purchased.

March 10, 1925.
Otto L. Glen,

District Attorney,
Clintonville, Wisconsin.

You state that one B has been arrested for having in his pos
session green skins of fur-bearing animals, after the 5th day
after the beginning of the closed season of such animals, to wit:
three raccoon skins, contrary to sec. 29.41; that these skins were
seized by the game warden from Mr. B on the 16th day of
December, 1924, and Mr. B has a bill dated December 7, 1924,
from D. Nimzinski & Son, dealers in hides and furs, of Escanaba,
Michigan, in which the three raccoon hides were included in the

invoice, and a cheek issued by Mr. B for the payment of these
hides, payable to D. Nimzinski & Son of Escanaba, Michigan.
Mr. B at that time was at Escanaba, Michigan, and purchased
these three raccoon hides in question.
Mr. B also bought other furs and put the three raccoon hides

in his car and brought them to C, to his place of business, with
the other furs, in the usual course of his business; and he had
them in his possession, under the above facts and circumstances,
on the 16th day of December, 1924, when they were seized by the
game warden. You inquire whether, under the circumstances,
there has been a violation of sec. 29.41, Stats.

Said section provides:

"The sldn of any fur-bearing animal lawfully killed, when
separated from the rest of the carcass is not subject to the pro
visions of this chapter; but no person shall have in his possession
or under his control the skin of any fisher, marten, mink, or
muskrat showing that the same has been shot or speared, nor
the green skin of any fur-bearing animal from the fifth day after
the beginning of the close season for such animal until the ending
thereof."

Under sec. 29.18 the open season for raccoons is from October
15 to January 31, but not until 1925. It thus appears that there
was no open season for raccoons at the time when these green
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hides were in the possession of B. Your question, therefore,
must be answered in the affirmative.

The case comes clearly within the provision of the statute,
and I see no reason why the circumstances in the case should
make an exception to its application.
You inquire, in case I advise to proceed with the action,

whether you may sign a stipulation with Mr. B to waive the
trial in justice court and to have the matter tried as an original
proposition in the circuit court of Waupaca county, without a
trial in justice court and without Mr. B's pleading guilty and
appealing.

If it is advisable to try the case in circuit court, I would dis
miss the action in justice court and commence it in circuit court.
Then there can be no question as to the legality of the procedure.
JEM

Banks and Banking—Trust Com/pany Banks—Trust company
organized under laws of Wisconsin can loan money only on real
estate situated in this state and adjoining states.

March 10, 1925.
Dwight T. Parker,

Commissioner of Banking.
You ask to be advised if a trust company organized under the

laws of this state can legally invest its funds in mortgages which
are secured fully or in part by real estate situated outside of this
and adjoining states.

Sec. 223.03, subsec, (1), says that trust companies shall have
power to make all contracts necessary and proper to effect their
purposes and conduct their business. Subsec. (11) says that such
corporation may loan money upon unincumbered real estate
lying and being in the state of Wisconsin and states immediately
adjoining the state of Wisconsin, to wit: Michigan, Illinois,
Iowa and Minnesota.

Sec. 221.32 which relates to the powers of banks, says that no
bank shall lend any part of its capital, surplus or deposits upon
real estate mortgages or on any other form of real estate security
except in this state and adjoining states.

These two sections, so far as they relate to the loaning of
money, are very similar, and why the legislature did not use
exactly the same language is not easy to explain. They each
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grant the power to loan money on real estate in the state and in
adjoining states, which might be said to assume that they would
not have thatright if it was not expressly granted,while the bank
section expressly prohibits loaning in states not so adjoining,
which might be said to assume that the right to do so would
exist if it was not so expressly prohibited; but I think from the
language used, it must be held that the right to loan outside of
the state is limited in each case to the adjoining states. In ease

of trust companies, I can see no reason for the legislature's
expressly granting the right to loan in the adjoining states if it
was not intended to confine the right to such states. I think
there may be a reason for that limitation. Both institutions are
under the supervision of the banking department and it is easy
to see where the legislature might have considered it reasonably
within the reach of the banking commissioner to make an inspec
tion if the securities were in the state and adjoining states but
might not consider it reasonably within the reach of supervi
sion of the banking commissioner if the securities were located
clear across the United States; or the legislature may have con
cluded that the land in Wisconsin and adjoining states was a
safer security than in other states, and there may have been
other reasons, but whatever the reason was, the legislature seems
to have authorized and limited the right to loan money in each
case to property in Wisconsin and adjoining states.
TLM

Bonds—Municipal Corporations—Villages—Village has power
to issue bonds to refund bonds issued in 1906 if it inadvertently
failed to provide direct annual tax or sinking fund sufficient to
pay principal and interest, but has no power to issue bonds to
refund floating indebtedness, although it may make temporary
loans under provisions of sec. 67.12, Stats., payable on or before
March 15 of following year.

March 10, 1925.

Anton Schlosser,
Village Clerk,

Spring Green, Wisconsin.
The attorney general is authorized to give you an opinion on

the subject of your inquiries relating to the proposed issue of
bonds by the village only on the assumption that the proceed-
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ings preliminary to the issue and the bonds will be submitted
to him for approval and certification under the provisions of
eh. 67, Stats.

Assuming that such submission will be made, you are advised
that the village has the power to issue bonds to refund bonds
previously issued by the village, provided that such previously
issued bonds were issued prior to 1913 and the village inadver
tently failed to provide a direct annual tax or sinking fund
sufficient to pay the indebtedness created by the bonds as it fell
due. Subsec. (8), sec. 67.04, Stats. It follows that bonds issued
by the village in 1906 may be refunded if there was such in
advertent failure to provide for the annual tax or sinking fund:
on the other hand, if the annual tax was levied and collected
and the sinking fund provided for and the money raised by
such levies were unlawfully diverted to other uses, a different
question would be presented. I assume from your letter that
the situation contemplated by the statute referred to obtains
with reference to the bonds sought to be refunded, and, there
fore, am of the opinion that such refunding bonds may be
issued.

A further question submitted by you, viz., "Has the village
power to issue bonds to refund floating indebtedness?" is an
swered in the negative. No such power is given by subsec. (4),
sec. 67.04, Stats., nor by the particular paragraphs of subsec.
(2) of that section incorporated therein by reference, and the
statutes do not elsewhere grant the power. The law expressly
and pointedly says:

"Every municipality may borrow money and issue municipal
obligations therefor for the purposes specified * * * in
this ch2.pieT and for no other purpose * *

Subsec. (1), sec. 67.03.

No power to refund floating indebtedness by the issue of bonds
being given by that chapter, none exists. Temporary loans
payable on or before March 15th of the year following the in
curring of the indebtedness may, of course, be made under the
limitations and the procedure of sec. 67.12, Stats., but that is
not a bond issue and I do not understand that your question
relates to temporary boirowing.
FEE
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Bridges and Highways—FsLilnre of commissioners, acting
under sees. 80.17 to 80.21, inclusive, Stats., to file their decision
within twenty days does not render proceedings void.
Appeal to county board from refusal of town to lay out high

way pursuant to commissioner's decision cannot be taken until
year has expired.

March 11, 1925.

William H. Stevenson,

District Attorney,
Richland Center, Wisconsin.

You present the following state of facts for the consideration
of the attorney general:

"On the 24th day of November, 1923, a petition was filed
with the town board of the town of Ithaca in this county,
signed by the requisite number of freeholders asking that a new
highway be laid out in said town. Notices were given and on the
17th day of December, 1923, the board met, heard the parties,
and decided to deny the petition.
"Within thirty days thereafter an appeal was duly taken to

the county judge of Richland county, and, after due notice was
given three commissioners were appointed to view the proposed
road and hear the parties and said commissioners rendered a
decision reversing the decision of the town board and ordering
the road laid, which was in the usual form as prescribed by the
foi-ms in town laws and was filed within twenty days after they
met on January 24th.
"After the commissioners had made their return in this way,

it was discovered that section 80.21 of the statutes was changed
by the legislature of 1923 and instead of the town board being
required to assess the damages andmake an order layingtheroad,
this duty devolved on the commissioners. They were accordingly
notified by the cmmty judge, and, on the 26th day of March,
1924, they signed an order laying out the road and secured a
written release of damages from the owners of lands through
which the road was to run.

"Thereafter the town board did nothing to open up the road,
and at the last meeting of the county board of this county an
appeal in writing was presented to said board asking that 'they
appropriate sufficient funds to lay said road' and to open and put
said road in reasonable condition for public travel. This appeal
is apparently taken under the provisions of section 81.14 (2) of
the Wisconsin statutes and after the matter was referred to a
committee the board adopted their report recommending that
$1,000 be appropriated for such purpose, provided the record
was sufficient to authorize this to be done."
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Upon the above statement of facts, you present two questions
upon which you desire the opinion of the attorney general:

"1. Did the order laying the road and award of damages r^
quired to be made by the commissioners have to be filed within
the time required by sections 80.19 and 80.20 of the statutes or
did they still have jurisdiction to make the same after that time
had expired and they were recalled in March to make their
decision?
"2. Does the provision of subsection (2) of section 81.14 of the

statutes which reads 'in case appeal is taken as hereinbefore
provided for' require that a year shall have expired before the
appeal can be taken to the county board as mentioned in sub
section (1) of this section?"

Sec. 80.17, Stats., under which the procedure set forth in
your inquiry was taken, provides in part as follows:

"Any person aggrieved by any order laying out, altering,
widening, or discontinuing any highway, or refusing so to do
under the preceding provisions may, within thirty days after
such determination, appeal therefrom to the county judge for
the appointment of commissioners to review such order or
determination."

Sec. 80.19, Stats., provides that the county judge shall execute
a warrant directed to the commissioners who are chosen as

prescribed in said section, requiring said commissioners to make
a return of their decision to the town, city or village clerk within
twenty days after the date thereof. Sec. 80.20 requires the com
missioners to file their decision within the time directed in such
warrant. This procedure was not adopted.
There is, however, in the statutes no provision rendering the

proceedings void in case the report of the commissioners is not
filed within the required time.
A similar situation was presented in the case of State ex rel.

Supermsors of the Town of Tola v. Nelson, 57 Wis. 147. In this
case, the court held that failure to file the decision of the com
missioners within the required time did not render the decision
void.

You are, therefore, advised that the commissioners still had
jurisdiction to make and file the order after the twenty days had
expired.

A more serious question, however, is presented by your second
inquiry. Sec. 81.14, Stats., so far as material to your inquiry,
provides as follows:

V
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"If any town * * * ̂ shall refuse, fail or neglect to open
and put in reasonable condition for travel a highway, within one
year from the date when the same has been laid out, or refuse,
fail or neglect to repair any public highway or build or repair
any bridge thereon, in such town or towns, any fifteen freehold
ers, whether residents or not of such town or towns, may appeal
from such decision refusal, failure or neglect to the county board
of the county in which such highway or bridge is wholly situated.

The section then continues to provide the procedure for such
appeal which, however, is not material to your inquiry.

Subsec. (2) of the above section sets forth the procedure
adopted in the instant case, and provides in part as follows:

"In case such highway is laid out in accordance with the decis
ion of commissioners reversing the decision of supervisors on
appeal as provided by sections 80.17 to 80.21, then in case appeal
is taken as hereinbefore provided for, the county board shall at the
next regular meeting thereafter appropriate sufficient funds to
defray the estimated costs and expense, of opening and putting
such highway in reasonable condition for travel, * *
(Italics ours.)

You will note that subsec. (2) refei^ back to subsec. (1).
Subsec (1) allows the appeal in case of refusal or neglect to put a
highway in reasonable condition for travel "within one year
from the-date when the same has been laid out."

I am therefore impelled to the conclusion that the appeal
mentioned in the second subsection cannot be taken before the
expiration of one year and that, therefore, the appeal set forth
in your inquiry was premature. This conclusion, however, does
not in any way affect the validity of the commissioners' decision.
CAE
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Agriculture—County Fairs—Counties—County board cannot
refer to people question of whether money should be appropri
ated to aid in conducting fair.
County board cannot appropriate money to pay unpaid bills

of fair association but can pay bills incurred in maintenance and
upkeep of fair grounds owned by county.

Resolution described in opinion does not constitute any
specific appropriation for maintaining fair during year 1925.

March 12, 1925.

Victor M. Stolts,
District Attorney,

Eau Claire, Wisconsin.

You state that the county of Eau Claire owns the fair grounds
located in that county. The fairs are conducted by a fair associa
tion. The association requested an appropriation from the
county board, which was referred to a committee. At a special
meeting held February 16, the committee made a report, which
was not adopted. A resolution was then introduced and carried,
providing that the sum of $8,500 be appropriated for building
new buildings and maintaining the county fair. A resolution
was then adopted, which provided for a submission to the people
of the question of whether or not the county board should ap
propriate the sum of $14,500 to support the county fair at the
present time and the sum of $2,500 per year thereafter.
A further resolution was adopted, authorizing the county

clerk to pay the unpaid bills for the county fair, to an amount
not exceeding $3,400 from the funds appropriated by the board
at the session. It appears that some of the unpaid bills presented
were for repairs and upkeep of the fair grounds and building.
Upon the above statement of the facts, you request the opin

ion of the attorney general upon the following questions:
(1) Can the county board refer to the vote of the people the

matter of whether money should be appropriated by the board
to aid in conducting a fair?
(2) Can the county board appropriate money to pay the un

paid bills of the association for the year 1924?

(3) Has the county board appropriated $2,500 for maintain
ing the fair in the year 1925?

You state that you have given an opinion to the effect that all
three questions should be answered in the negative.
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The reply to the first question appears, as you state, to be
governed by the case of Meade v. Dane County, 155 Wis. 632.

It is contemplated by the statutes that the county board
itself should vote upon the question. Sec. 59.865 does not cover
the case of an appropriation to aid in conducting a fair, but the
case where the county itself operates a fair. I find no provision
in the statutes authorizing the submitting to the people of the
question of whether or not aid should be given a fair association
in conducting a fair, and am,.therefore, of the opinion that such
power does not exist.

The answer to your second question is disposed of, in respect
to the unpaid bills of the fair association, by the opinion of the
attorney general found in XI Op. Atty. Gen. 134, where it was
held that the county board had no power to appropriate funds
to pay the debts of the fair association.

In respect to the unpaid bills which were incurred in the
maintenance and upkeep of the fair grounds and buildings which
are owned by the county, I am of the opinion that such bills can
properly be paid by the county as they were incurred for the
purpose of caring for the county's property.

In regard to your third question, it appears clear, as you state,
that the resolution appropriating $8,500 for new buildings and
maintaining the county fair did not specify how much was to be
used for the different purposes, and it, therefore, appears clear
that the county board has not appropriated $2,500 or any other
specific amount for maintaining the fair during the year 1925.
CAE

Fish and Game—Transportation of Fish—Sec. 29.47, subsec.
(1), Stats., does not prohibit nonresident from personally con
veying to his home crappies lawfully caught in inland water of
this state.

March 13, 1925.

W. R. Kirk,
District Attorney,

Hudson, Wisconsin. '

You state that a certain nonresident, having a proper license,
caught crappies from inland waters in this state, and that when
he attempted to personally convey them to his home he was
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arrested. You cite sec. 29.47, subsee. (1), Stats., which provides
as follows:

"No person shall transport or cause to be transported, or
deliver or receive or offer to deliver or receive for transporta
tion, any game fish taken from inland waters, during the period
extending from the first day of January to the last day of the
close season for such fish, in each year."

Your question, as I understand it, is whether the above men
tioned nonresident violated the above quoted provision.
From your statement, I assume that the crappies were caught

some time between January 1 and March 1 of this year, during
which time it was open season for crappies. It would seem
absurd if lawfully caught crappies could not in any manner be
removed to one's home by the one who caught them. The above
quoted provision should be read with the provision immediately
following it, in sec. 29.47, subsec. (2), which regulate transporta
tion of fish taken in inland waters, including transportation by
nonresidents. So reading the provision, I am of the opinion,
from the context, that the provision does not prohibit a non
resident from personally conveying to his home crappies which
he has lawfully caught in inland waters of this state. To the
same effect, sec. XII Op. Atty. Gen. 575, construing sec. 29.14,
subsec. (2), and sec. 29.43, subsec. (4).
CAE

Public Officers—School Districts—School District Officers—
Electors of school district do not have power to engage attorney
to maintain and prosecute removal proceedings against officer
of school district.

March 14, 1925.
Irving Breakstone,

District Attorney,
Oconto, Wisconsin.

You inquire if the electors of a school district, assembled in
lawful meeting, have power to engage an attorney to maintain
and prosecute removal proceedings against an officer of the
school district and to pay said counsel compensation out of
district funds, the said school district officer having neglected to
perform his duties, in violation of law.
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There appears to be no provision in the statutes giving the
electors of the school district the power to prosecute removal
proceedings against an ofh' .-r of the district. Subsec. (17), sec.
40.09 empowers the electoi

"to give such direction anc nake such provision as may beneces-
sary in relation to the pr' >ecution or defense of any action or
proceeding in which the iistrict may be a party or may be
interested."

I believe, however, th' . this subsection refers to legal actions
or proceedings brought' ' or against the district, and not to re
moval proceedings.
The manner of removing public officers is specifically set forth

in ch. 17, Stats., which provides in detail how various stateand
municipal officers may be removed. Sec. 17.13, subsec. (3),
provides that any school district officer may be removed
"by the judge of the circuit court of the circuit wherein the vil
lage, town or school district is situated, in term time or vacation
for cause."

Sec. 17.16, subsec. (3), so far as material to your inquiry,
is as follows:

"Removals from office for cause under this chapter, except as
provided in section 17.14, shall be made as provided in this sec
tion, and may be made only upon written verified charges
preferred by a taxpayer and resident of the governmental unit
of which the person against whom the charges are filed is an
officer, and after a speedy public hearing whereat said officer
shall have full opportunity to be heard in his defense, personally
and by counsel. A copy of the charges and written notice of the
time and place for the hearing thereon shall be giv^ such
officer by the removing power by delivery to such officer m
person or by mailing the same to him at his last usual post-
office address not less than ten days prior to such hearing."

The procedure to be adopted is fully set forth in sec. 17.16,
and I believe that a school district officer can be removed in no
other way than by a proceeding initiated by written verified
charges preferred by a taxpayer. The school district, as such,
is not a party to the action nor in legal contemplation is it
interested in such action.

It may be argued, on the one hand, that in many instances
it would be desirable for the electors of the school district to
have authority to employ counsel to institute removal proceed-
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ings, as the district is, of coui^e, vitally interested in having its
officers perform their legal duties. On the other hand", the differ
ences which arise in school district matters might, in some cases,
result in expensive and unjustifiable removal proceedings. The
question of policy, however, is one to be determined by the
legislature, and I believe the legislature has prescribed the one
and only method which can be adopted for removingsuch officers.

I am, therefore, of the opinion that the electors do not have
the power to employ counsel to institute removal proceedings
against a school district officer.
ML

Workmen's Compensation—Wheri injured employe or his
dependents elect to recover from third party under provisions
of sec. 102.29 instead of workmen's compensation act, state is
entitled to payment under provisions of sees. 102.09 (4m) (f)
and 102.09 (6) (d), Stats.

March 14, 1925.
Industrial Commission.
In your letter of recent date you inquire whether under the

provisions of sec. 102.09, subsec. (4m),subd. (f), and sec. 102.09,
subsec. (6), subd. (d), Stats., the state is entitled to payment
in those cases where the injured workman or his dependents
elect to collect from a third party instead of pursuing their
remedy under the workmen's compensation law.

Sec. 102.09, subsec. (4m), subd. (f), provides as follows:

"In each case of injury resulting in death, leaving no person
wholly dependent for support, the employer or insurer shall pay
into the state treasury such an amount, when added to the sums
paid or to be paid on account of partial dependency, as shall
equal four times the deceased employe's average annual earn
ings, such payment to the state treasury in no event to exceed
one thousand dollars."

Sec. 102.09, subsec. (6), subd. (d), Stats., provides:

"In each case of the loss or of the other total impairment of a
hand, arm, foot, leg or eye, the employer shall be required to
pay the sum of one hundred and fifty dollars into the state
treasury."

Sec. 102.29, subsec. (2), Stats., provides:

"The commencement of an action by an employe or his
dependent against a third party for damages by reason of an
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accident covered by sections 102.03 to 102.34, inclusive, oj* tjj®
adjustment of any such claim, shall operate as a waiver of any
claim for compensation against the employer. The amount
accruing to any dependent from any damage had or recovered
by the personal representative of such employe from a third
party shall discharge in equal amount the liability for compensa
tion to such dependent."

The maintenance of an action by an employe or his dependent
against a third party in no wise affects the operation of sees.
102.09 (4m) (f) and 102.09 (6) (d), Stats. While it is true in this
case that the workman is not proceeding under the workmen s
compensation law, nevertheless the provisions of the compensa
tion act are broad enough to allow any party having an interest
to maintain proceedings under the act. In case an action is
brought against a third party, the state might on its own motion
request a hearing and have the state's rights determined by the
industrial commission. After such rights have been determined,
there can be no question but what sees. 102.09 (4m) (f) and 102.-
09 (6) (d) operate to charge the employer with the proper pay
ment to the state. The situation in this respect is no different
from that where the employe himself elects to recover under the
act.

ML

Counties^Public Officers—County Superintendent of Schools—
Actual and necessary expenses incurred by county superintend
ent of schools in addition to allowance made by county board
for maintenance of office of county superintendent must be al
lowed by county board under sec. 39.04 (4), Stats.

March 16, 1925.

John Callahan,

State Superintendent of Public Instruction.
The material facts presented in your letter of February 10 are

as follows: In a certain county the county board of supervisors
voted $3,000 for the maintenance of the office of county super
intendent. Of this amount $2,000 was appropriated for the
salary of the county superintendent and $300 for clerical
services.

"It is presumed that the balance of $700 shall pay for all the
stationery and supplies used by the county supenntendent for
common school diplomas, for examination questions for teach-
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ers, and for all of the traveling expenses of the county super
intendent in visiting annually 127 different school districts which
employ 158 teachers."

The county board has agreed with the superintendent to allow
fifteen cents per mile while he uses his automobile for travel.
You inquire whether if the county superintendent finds that

at the rate fixed per mile by the county board the balance left
over after purchasing such supplies is not sufficient to cover
his expenses in visiting each school as required under the
provisions of sec. 39.07, Stats., and inspecting the work of
the teachers who §ire applying for state aid under the provisions
of sec. 40.14, Stats., he may legally incur additional expenses
at the rate fixed by the county board and, if so, whether this ex
pense would be a legitimate charge against the county.

Sec. 39.04, subsec. (4), Stats., provides:

"All county and district superintendents shall be allowed in
addition to their salary such actual and necessary expenses in
curred in the proper discharge of their duties as may be reason
able and just, and shall be allowed all stationery, postage, and
printing necessary for the proper discharge of the duties of their
office as may be reasonable and just. The county or district
superintendent shall make and present itemized statements of
his accounts for expenses, printing, stationery and postage to the
county clerk prior to the November meeting of the county board
of supervisors, and they shall be audited at the annual meeting
of the county board of supervisors and paid as allowed. The
county board of supervisors are authorized to make provision
for the quarterly payment of such expenses."

The question of what constitutes actual and necessary ex
penses is one which must be determined with reference to the
particular facts existing in each individual case. No specific
expenditures have been made so that the question is as yet moot.
CAE
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Automobiles—Fish and Game—Confiscation—It is doubtful
whether under sec. 29.05 (7) it is intent to forfeit interest of
conditional vendor in automobile confiscated because used by
conditional vendee in violation of game laws.

Burden of proving innocence is upon conditional seller claim
ant.

March 17, 1925,

Matt Patterson Secretary,
Conservation Commission.

A was arrested by a conservation warden for having partridge
in his possession and in his automobile unlawfully. Provisions of
ch. 29, Stats., relating to fish and game. The automobile was
seized. A pleaded guilty to the charge and the court imposed a
fine. The court ordered the automobile confiscated and turned

over to the conservation commission. Seizure and order of

confiscation were made pursuant to sec. 29.05, subsec. (7), con
tained in said ch. 29, Stats., providing, in part, as follows, in
reference to the duties of the commissioner and his deputies:

"They shall seize and hold subject to the order of the court
or judge located in the county in which the alleged offense was
committed, any apparatus, appliance, or any vehicle, or device,
declared by any provision of this chapter to be a public nuisance,
or which they shall have reason to believe is being used in vio
lation of this chapter, and if it be proven that the same is, or has
been within six months previous to such seizure, used in viola
tion of this chapter, the same shall be confiscated if the court
shall so direct in its order for judgment. * *

The conservation commission is now in receipt of a letter from
the Motors Acceptance Company, claiming title to the said
automobile under a conditional sale contract, on which it claims
there remains due the sum of $37.02. Assuming the facts to be as
claimed by the company, has the company a legally enforcible
interest in the automobile or has its interest been forfeited by
reason of the confiscation of the automobile?

In considering this question, it will be assumed also that the
company is an innocent party, without knowledge at the time
that it transferred possession to A that the automobile was to be
used for an illegal purpose, and without knowledge that the
automobile was used for an illegal purpose. Guilty knowledge
on the part of the company would clearly defeat its claim. See
IXOp.Atty. Gen. 473.
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Most of the cases have been in relation to intoxicating
liquors. Under United States internal revenue laws, involving
unqualified statutes, it has been held that a vehicle owned and
let by a liveryman, used in removing spirits with intent to de
fraud the United States of the tax thereon, is subject to forfei
ture, irrespective of any guilty knowledge on the part of the
owner. United States v. Two Horses, 9 Ben. 529, Fed. Case No.
16578. To the same effect are United Slates v. Two Bay Mules
(D. C.), 36 Fed. 84, and United States v. One Black Horse (D. C.),
129 Fed. 167. These cases proceed on the theory that the prop
erty unlawfully used is the offender, and that the innocent
owner must seek redress from the wrong-doer who unlawfully
used the property with which he was intrusted. See also
Dobbins's Distillery r. United States, 96 U. S. 395, 399-404.

In H. A. White Auto Co. v. J. T. Collins, 136 Ark. 81, 206 S.
W. 748,2 A. L. R. 1594, involving facts and procedures very
similar to those in the instant situation, it was held, under an
unqualified statute, that one selling an automobile on credit,
retaining title as security, cannot recover the machine in case
it is confiscated by the state because used for the illegal trans
portation of intoxicating liquor, although he had no knowl
edge that it was to be used for an unlawful purpose. It should
be noted that the statute there under consideration provided
that no property rights of any kind shall exist in a vehicle so
used.

In One Hudson Super-Six Automobile, etc. v. State (Okl.), 187
Pac. 806, 812, the conclusion is reached that the courts, except
with respect to forfeiture under provisions relating to the en
forcement of revenue, have refused to hold as subject to for

feiture property designed for and used in transportation gener
ally, when used in conveying intoxicating liquors contrary to
law, by one to whom it has been let for an innocent purpose, the
owner being without fault, or by one who has executed prior
thereto a bona fide chattel mortgage, the mortgages being with

out notice and without fault, so long as another construction is

possible. The court arrived at such conclusion after a compre
hensive review of the cases, and stated the rule to be that the

property of innocent parties will not be forfeited, because used
by others to unlawfully transport liquor, except where the legis
lature has expressly declared.
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It is worthy of notice that in United Stales v. One Black Horse,
129 Fed. 167, above cited, it was stated at page 168 that where
the legislative intent is left in any way obscure, a forfeiture of
goods for violation of revenue laws will not be imposed, unless
the owner of the goods or his agent has been guilty of an infrac
tion of the law.

Now turning to the instant statute: It provides for the con
fiscation of, among other things, any vehicle declared by any
provision of the chapter on fish and game, ch. 29, to be a nuis
ance, or used in violation of such chapter. A vehicle used in vio
lation of the game laws is not declared to be a nuisance by any
provision of ch. 29. See especially sec. 29.03. Neither does the

statute nor any provision of ch. 29 provide that no property
shall exist in a vehicle so used. The language of the statute does
not disclose an intention to make the vehicle so unlawfully used
the offender; at least it does not express such an intention. In
the above cited cases which decreed forfeiture of vehicles unlaw

fully used, irrespective of interests of innocent parties, it was
found that the legislature had expressed an intention to make
the unlawfully used vehicle the offender. Again, under the ins
tant statute, confiscation is discretionary with the court. The
purpose would seem to be rather to punish the offending person.
Although the statute does not in terms except from forfeiture

the interest of innocent owners, mortgagors, or conditional
vendors, I am of the opinion that, considering its language, in
the light of the principles announced in the cited cases, it is
doubtful whether the intent of the statute was to forfeit the

interest of an innocent conditional vendor in an automobile

confiscated because used by the conditional vendee in violation
of the game laws. The view here expressed is supported by the
language of our supreme court in Gemert v. Pooler, 171 Wis. 271,
277-278, wherein it was held that the statute was not intended

to forfeit the interest of an innocent owner in an automobile
used by a trespasser or thief in violation of the game laws.

It may be taken as settled that in no event can an innocent

claimant rescue the interest of the guilty party. Only the inter
est of the innocent claimant will be protected. Jackson v. United
States (D. C. A.), 295 Fed. 620; State v. Paige Touring Car (Me.),
115 A. 275. Lastly, the burden of proving his innocence is upon
the conditional seller claimant. Bearden v. State (Ala.), 100 So.
93.

CAE
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Indians—School Dislricts—School Fund Income—Words and

Phrases—Residence—Inclusion of name of child in enumeration

made by school district clerk for purpose of appointment of
school fund income is dependent only upon child's being resident
in district.

Residence for such purpose defined.
March 21, 1925.

John Callahan,
State Superintendent of Public Instruction.

You present the following set of facts:
At the time of making the school census there were enumer

ated in the town of Seven Mile Creek, Juneau county, 20 Indian
children. The local Indian superintendent states that while
these Indians have severed their tribal relations,they are Indians
with restricted property rights and that the lands which they
hold are nontaxable. The federal government pays to the school
district tuition at the rate of twenty-five cents per day for each
pupil in attendance at school.

Is the above mentioned town of Seven Mile Creek entitled to

receive its share of the common school fund income for each of

these Indian children described above?

Sec. 5, Art. X, Const, provides for distribution of the school
fund income:

"Provision shall be made by law for the distribution of the
income of the school fund among the several towns and cities of
the state for the support of the common schools therein, iyi some
just proportion to the number of children and youth resident therein
between the ages of four and twenty years. * *

Sec. 20.24, subsec. (4), Stats., provides for annual apportion
ment through the state superintendent

"* * * among the several counties, and the towns, villages,
and cities therein, * * * in proportion to the number of
children resident therein between the ages of four and twenty years,

*."(Italics ours.)

Under the provisions of sec. 40.21, subsec. (1), Stats., it is the
duty of the school district clerk to make the county or city
superintendent an annual report, including a school census,
showing:

"The number, names and ages of children, male and female
designated separately, over the age of four and under the age of
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twenty yearsresiding in the district,Bxidthe names of their parents,
guardians or other persons with whom such children resided,
respectively, on the last day of May or June preceding. But no
such children residing in, held or cared for at any charitable or
penal institution of this state shall be included in such enumera
tion or report; * * (Italics ours.)

It is upon the basis of the school census that the state super
intendent makes the apportionment.

In view of the plain language of sec. 5, Art. X of the constitu
tion, above quoted, the only test to be applied in determining
whether a given child between the ages of four and twenty years
is to be included in the enumeration made by the school dis
trict clerk for the purpose of apportionment of the school fund
income is that such child be resident in the school district.

Our supreme court has held that, where a child of school age
(between the ages of four and twenty, sec. 3, art. X, Const.) is
sent or goes into a certain school district with the primary
purpose of securing a home with a particular family therein, he
is entitled to the benefits of a public school of such district.
State ex rel. School Dist. No. 1. v. Thayer, 14^ Wis. 48, 59; State
ex rel. Smith v. Board of Education of City of Eau Claire, .96 Wis.
95, 99-100. In other words, a child of school age, under the
foregoing circumstances, is resident in the district so as to entitle
him to admission to the public school therein. See the opinion
in the Thayer case at page 59.

If a child of school age whose primary purpose in living in a
certain school district is to make his home with a particular
family therein is a resident of such district so as to entitle him to
admission to the public school therein, it would seem to follow,
and I am of the opinion that it does follow, that such child is
resident in such district so as to be included in the enumeration
made by the clerk thereof for the purpose of apportionment
of the school fund income.
I find nothing in the constitutional provision or in the cases

cited to indicate that the status of such child as such resident
would be altered by the circumstance that he may be an Indian;
or that he, or his parents, may not own taxable property in the
school district or elsewhere; or that the federal government may
be paying to the school district tuition at the rate of twenty-five
cents per day for his attendance at school therein.
A child residing in, held or cared for at any charitable or penal

institution located in any given school district is not to be in-
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eluded in the enumeration made by the school district clerk
thereof. See the above quoted provisions of sec. 40.21, subsec,
(1), Stats.

Applying the above considerations, the answer to your ques
tion, with respect to any of the Indian children above mentioned
can be readily determined. It cannot here be determined, be
cause all of the facts in each case are not presented.
CAE

Peddlers—Showmen—Under sec. 129.14, Stats., rides per
manently located at resorts require licenses; shooting galleries
permanently located at resorts require no licenses.

March 28, 1925.
C. B. Ballard,

State Treasury Agent.
You ask whether under the provisions of sec. 129.14, Stats.,

a state license must be procured for rides and shooting galleries
which are permanently located at resorts and not moved from
place to place. Sec. 129.14, Stats., provides in part:

"Every owner, manager or agent of a caravan, circus or
menagerie, before he shall be allowed to exhibit the same in this
state, shall procure a license * * *; and every owner or
manager of a so-called side show, traveling vaudeville, Ferris
wheel, merry-go-round, ocean wave, or transient shooting gal
ley, and every person exhibiting for money any trained animal,
wild animal or any object of curiosity shall procure a state
license as a public showman and pay therefor twenty dollars;

* "

The statute itself makes a distinction between transient and
stationary amusements. A license is required for a transient
shooting gallery, and there is no authority for ignoring the legis
lative limitation so as to make all shooting galleries subject to
license. Likewise, there is no authority for imposing a limitation
on the legislative language so as to make merely transient Fer
ris wheels, merry-go-rounds and ocean waves subject to license.
ML
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Automobiles—Taxation—State officers and employes operat
ing motor vehicles on highways in state service are not exempt
from payment of motor fuel tax.

March 28, 1925.

Solomon Levitan,

State Treasurer.

You ask the attorney general to advise you on the following
question:

"Whether there is any exemption of the gasoline tax for gaso
line used by state employees and officers for state purposes."

The question is answered in the negative.
Ch. 78, Stats., created by ch. 11, Laws 1925, which is

effective April first next, imposes a tax upon the owners and
operators of motor vehicles propelled by an engine or engines
driven directly or indirectly by the combustion of motor vehicle
fuel, over and upon the public streets, roads and highways, by
requiring them to pay for the privilege thereof, in addition to
the registration fee, at the rate of two cents per gallon for all
motor vehicle fuel so used, such tax to be collected as provided
in said chapter. (Sec. 78.01.)
The term "motor vehicle" includes all vehicles operated or

propelled upon the public highways or streets of the state, in
whole or in part, by the combustion of gasoline, benzine, naptha,
benzol, and all other volatile and inflammable liquids used for
the purpose, except kerosene. (Sec. 78.02.) Every dealer shall
collect from the purchaser and pay to the state treasurer a license
tax of two cents per gallon on all such motor vehicle fuel sold,
used or distributed by him in the state, other than such fuel sold
in the original packages, unless the tax has already been paid,
and may at his option pay the tax on such fuel sold by him in
the original packages. (Sec. 78.05.) The tax is required to be
paid by the purchaser of such fuel in the original packages where
it has not been paid by the dealer. (Sec. 78.07.)

There are no exceptions to or exemptions from the liability
to pay the tax. Every owner or operator of a motor vehicle using
such fuel must pay the tax, and the fact that he may be a state
officer or employe using the vehicle for state business or pur
poses creates no exemption. The only authorized refunds of the
tax are for such fuel used in theoperation of stoffo?iari/gas engines,
tractors used for agricultural purposes, motor boats, aircraft,
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and for lighting, heating, cleaning or dyeing, or other commer
cial purposes, except in motor vehicles. In other words, the
tax must be paid upon all such fuel used for the purpose of
operating motor vehicles in whole or in part upon the public
highways and streets of the state, irrespective of who is the user
or for what purpose or in what business the vehicle is used.
(Sec. 78.09.)
At first blush, it may seem strange that the state should pay

a tax to itself for the privilege of using the highways of the state
in state business; but doubtless the legislature considered that
to provide for the administration of exemptions from orrefunds
of the tax for fuel used by vehicles in the state service would be
very cumbersome and expensive, and might open the door to
fraud, or evasion of the tax, and that there is in fact no real or
permanent loss to the public by reason of the tax paid being in
cluded in state expense since the tax is paid into the state
treasury, and merely results in the transfer from one to another
of the public pockets. Any readjustment of appropriations to
state officers and departments which may be deemed necessary
or expedient because of the expense due to the motor fuel tax
being paid out of the ordinary appropriations to such officers or
departments can, of course, be made at any time by the legis
lature.

FEB

Bonds—Proposition for issue of bonds for sewage disposal
plant and for intercepting sewer to connect disposal plant with
existing sewerage system may be included in one proceeding as
for single purpose; but proposition for issue of bonds for exten
sion or improvement of existing sewerage system is for separate
purpose, requiring separate proceeding.
^  March 28, 1925.
E. G. Nash,

Attorney,
Manitowoc, Wisconsin.

After a careful consideration of the subject matter of our
opinion to you relative to the above mentioned proposed bonds,
dated February 17, 1925 (XIV Op. Atty,Gen.65),as requested
in your letters subsequent to that date, and of the resolution of
the common council directing the construction of (a) a sewage
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disposal plant, (b) an intercepting sewer, (c) a sanitary sewer
(a copy of which you submitted and which is herewith returned
as requested), and after conferences with Mr. C. M. Baker,
state sanitary engineer, on the details of the Kiel situation, from
which it appears that the proposed intercepting sewer is for the
purpose of connecting the sewage disposal plant with the present
sewerage system of the city, and that the proposed sanitary
sewer is an extension or improvement of the present sewerage
system, our conclusion, reached in staff conference late yester
day, is that the opinion referred to must be adhered to; but that
in its application to the facts as they are now before us, we would
approve of proceedings for the issuing of and certify to bonds for
the purpose of paying the cost of the construction of the sewage
disposal plant and the intercepting sewer as an integral part of
the disposal system as a single purpose; that the issue of bonds
for the extension or improvement of the existing sewage system
would be regarded as a separate purpose requiring separate
bonding proceedings, if it is desired to provide for the cost of
such extension or improvement by a bond issue.
The question of the effect of the phrase "purpose or purposes"

in subsec. (1), sec. 67.05, to which you refer, was considered in
XI Op. Atty. Gen. 612, in which it was held that no change in
the required procedure was intended or effected by the addition
of the words "or purposes" so as to permit the inclusion in one
proceeding of bonds for two or more separate authorized pur
poses. We think that ch. 67 preserves to the members of the
governing body of a municipality or the electors, as the case
may be, the right to say whether bonds shall be issued for one or
two or more purposes, even though such purposes may be re
lated to each other, and not for the others.

It is necessary, of course, that a sewage disposal plant be con
nected with the existing sewerage system, and anything that is
necessary for that purpose is a part of the purpose of providing
for the disposal system; but, while it may be true that in order
to get the most benefit out of a disposal plant, the existing sewer-

system ought to be extended or improved, such extension or
improvement is, we think, a separate purpose, and the members
of the city council or the electors may be willing that bonds
shall be issued to pay for the construction of the disposal system,
but be entirely unwilling to issue bonds to provide for the cost
of extending or improving the existing sewerage system, and
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may desire to pay for the latter out of funds already in the
treasury or which may be raised by current taxation or by
assessments, in whole or in part, against the abutting property
owners. In either case, we think they should have, and that the
statute requires them to have the opportunity of choosing the
method of providing for the cost without being required to vote
for one method of payment for both or against both.

If the city of Kiel had no sewerage system at all and the
proposition was for the construction of a complete sewerage sys
tem, including as a part thereof a disposal plant and the issuing
of bonds to provide the cost thereof, the question presented
would be a somewhat different one.
The fact that if the propositions for the issuing of bonds is

submitted to the electors in two separate proceedings, they may
vote for one issue and against the other, as suggested by the city
officials, is but illustrative of just what the law intends to pre
serve, namely, the right to decide as to whether any project
shall be paid for by bonds or otherwise. The power of the city to
order the construction of the disposal plant and the necessary
connecting or intercepting sewer and the further construction
of a sanitary sewer as an extension or an improvement of the
existing sewerage system is one thing; the power to determine
the method of payment of the cost of the construction in each
case is quite another. The exercise of the former power does not
necessarily depend upon the choice of methods of payment; and,
as before indicated, we think that the members of the city
council in the first instance, and the electors, if the question
shall be submitted to them, have a right to determine separately
whether such costs shall be provided by the issuing of bonds.
FEB
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Agriculture—Drainage Assessments—Taxation—Refunds to
purchasers of amounts paid for drainage certificates, irrespective
of reasons for such refunds, must be charged to drainage dis
trict trust funds in hands of county treasurer and deducted from
any sums due or to become due to commissioners of drainage
districts; such refunds cannot lawfully be paid out of county
funds proper.

March 28, 1925.
Tax Commission.

Referring to that part of the opinion to the district attorney
of Juneau county, dated December 29, 1924, which holds that a
county is not obliged to refund to purchasers of drainage tax
certificates the amounts paid therefor merely because the
county holds prior certificates in trust, you state that as a mat
ter of fact Juneau county has actually made refunds to purchas
ers of such drainage certificates where and because the county
held the prior certificates in trust for the drainage districts;
that the commission is engaged in auditing the books of said
county and that before the accounts can be set up properly in
the report of audit, it is necessary to know whether the county
can recover the amount of such refunds from the persons to
whom made or from the drainage districts involved; and if not,
whether the county can retain the amount of such refunds out
of any amount in its possession which belongs to the drainage
district, or whether it must hold the certificates and wait for a
return of its money until such time as the drainage certificates
are redeemed; and you ask for an opinion upon these questions.
The general rule is that where one has obtained public money

to which he is not entitled, it may be recovered back. Quaw v.
Paff, 98 Wis. 586. But while the county was not obliged to re
fund the amount paid because of holding prior certificates, there
may be a question as to whether such refund was unlawful, that
is, as to whether the county, acting in its capacity as trustee,
might not lawfully return to the purchaser the amount paid for
the certificates on the surrender of the latter, and hold such
surrendered certificates as trustee in the same way that it held
the prior certificates.

However that may be, we shall assume that on obtaining the
refunds the purchaser of the drainage certificates turned the
same back to the county, and that the refunds were (as they
should have been) made only out of the funds in the hands of the
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county treasurer held in trust for the proper drainage districts.
Irrespective of the question of whether there may be a recovery'
of the amounts refunded from the pemons to whom they were re
funded,it seems clear that since the county acts merely as trustee
the amounts of such refunds should be charged to the drainage
districts, and may be deducted from any amount in the hands of
the county treasurer to the credit of the commissioners of the
districts, or recovered from the districts, in the same manner as
if the refunds had been made because of illegal certificates.
(See XIII 0. A. G. 637.) In other words, as between the strictly
county funds and the funds held in trust for the drainage dis
tricts, all transactions with reference to the drainage certificates
must be charged or credited to the drainage district trust fund
in the hands of the county treasurer, and cannot be charged or
credited to nor paid out of the county funds proper.

This, we think, answers youi' questions so far as is necessary
for your purposes in auditing the county books.
FEB

Fish and Game—Mink—It is doubtful under present laws
whether conservation commission can authorize or license mink

farms to be operated for commercial purposes without express
legislative authority.

March, 28, 1925.

Paul Raihle,

Member of Assembly,
Madison, Wisconsin.

In answer to your question if a citizen of Wisconsin owning
land suitable for raising minks can enclose and fit the same for
such purpose and raise minks for commercial purposes, will
advise that there is no provision in our statute expressly author
izing the operation of mink farms in this state.

Provision is made in sec. 29.575, Stats., for owning and op
erating muskrat and skunk farms and in sec. 29.576 for owning
and operating beaver farms. Why the legislature stopped
there is not apparent.

There is a general provision in sec. 29.55 which says the state
conservation commission may grant permission to any park
board to take, possess, sell and transport wild animals for park
purposes and subsec. (2) says the conservation commission may
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grant a permit to take and transport wild animals for propaga
tion within the state under the supervision of the commission.
Just what the purpose of that provision was, is not clear in view
of the absolute prohibition in sec. 29.39 against having in pos-
se.ssion any game or other wild animal during the closed season;
but it would seem as though the right to possess for purposes of
propagation under the supervision of the commission would
give the commission the power to say for what purposes and in
what manner that could be so done, and the right of the com
mission to make a workable plan for practical purposes might
have been spelled out of that general provision if the legislature
had not in such specific manner authorized the owning and oper
ating of muskrat, skunk and beaver farms, so-called under an
express license or authority from the conservation commission.
I think the court might easily say now, "Why, did the legislature
go to the trouble of expressly authorizing muskrat, skunk and
beaver farms if the commission could have done the same thing
under the provisions of sec. 29.55 subsec. (2)?" And because of
that sort of legislative construction it would seem as though the
only safe procedure would be to have the legislature extend the
right in a similar way so as to include mink farms. In fact it
might be proper to suggest the wisdom of passing a quite general
law authorizing the operation of farms for raising any kind of
fur-bearing wild animals under the supervision of the commis
sion and under such rules and regulations as will sufficiently
protect the interests of the public.
TLM



Opinions of the Attorney General 131

Dairy and Food—Salt which contains small amount of sodium

oidide is food, not drug, and may be sold as food if properly
branded or labeled.

April 1, 1925.
J. Q. Emery,

Dairy and Food Commissioner.
You have submitted three samples of so-called iodized salt.

Each of the samples contains a small amount of sodium iodide.
You state that a sufficient amount has not been added to make
the product poisonous or deleterious. There is not sufficient
iodide to warrant the salt being administered as a medicine in
cases where the use of iodide would be recommended. It is

claimed that the addition of iodide to the salt makes it valuable

as a preventive of goiter.
You inquire whether or not the so-called iodine salt is to be ; •{

classed as a food or a drug.
The terms "food" and "drug" are defined in sec. 4600, Stats.,

as follows:

"The term 'drug,' as used in this section, shall include all
medicines for internal or external use, antiseptics, disinfectants
and cosmetics. The term, 'food,' as used herein shall include all
articles used for food or drink or condiment by man, whether
simple, mixed or compound, and all articles used or intended for
use as ingredients in the composition thereof or in the prepara
tion thereof."

You will note that the definition of food is very broad and
apparently might include products which might also be classed
as drugs. The definition of food was considered in the case of
McCarthy v. State, 170 Wis. 516, and a broad construction was
given to the meaning of the term "food."

Salt is included within the term "condiment" and a'so is an

article used as an ingredient in the preparation of food. Further
more, "salt" is defined in see. 4601-4a, subsec. (33), as follows:

"Table salt, dairy salt, is fine-grained crystalline salt contain
ing, on a water-free basis, not more than one and four tenths
(1.4) per cent of calcium sulphate * * * ^ nor more than
five tenths (0.5) per cent of calcium and magnesium chloride
*  * *, nor more than one tenth (0.1) per cent of matters
insoluble in water."

You will note that the above definition does not state what

salt shall contain, but is rather negative in form, stating what
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it shall not contain. It would appear clear that the addition of
the small amount of iodide to the salt would not take away its
character of salt and make it a drug within the meaning of the
statutes, since it is still used as salt. The fact that it may have
some medicinal quality and be of value in the prevention of
disea.se does not alter the situation, as many articles of food have
these properties.
You further inquire if this salt can be sold under coined

names, or as iodized salt if plainly labeled or branded so as to
show the true character and composition.

If, as stated in your letter, the addition of the iodide does not
make the salt "poisonous, injurious or deleterious to health,"
you are advised that the salt can be sold in this manner.
CAE

Taxation—Exemption—Lot on which no buildings stand is not
exempt from taxation under sec. 70.11 (4), Stats.

April 2, 1925.
Fulton Collipp,

District Attorney,
Friendship, Wisconsin.

You submit the following set of facts: A Masonic lodge in one
of the villages of Adams county owned a certain lot and a build
ing located on the lot, using the said property exclusively for
lodge purposes. Accordingly, the property was not assessed for
taxes. Sec. 70.11, subsec. (4), Stats. Thereafter the building was
burned. The lodge rented a building located on a different lot in
the village. The lodge continued to own and now owns the lot
on which the lodge building formerly stood, but has not suffi
cient funds now to rebuild. Such last mentioned lot has not been

used for any purpose since the said building burned. Said lot
was assessed for taxes.

Was the assessment legal or did the lot continue to be exempt
from taxation?

Sec. 70.11, Stats., exempts certain property from taxation:

"(4) Personal property owned by any religious, scientific,
literary, educational or benevolent association, or by fraternal
societies, orders, or associations operating under the lodge sys
tem, used exclusively for the purposes of such association, and
the real property necessary for the location and convenience of
the buildings of such association and embracing the same, not
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exceeding ten acres; provided such real or personal property is
not leased or otherwise used for pecuniary proft; * * *"

The above quoted provision was construed in Grein Bay and
Mississippi Canal Co. v. Gutagamie County, 76 Wis. 587. In
such case, it was held that a vacant and unoccupied lot owned
by a religious association and situated at a distance from the
land on which its buildings were located, on which lot a church
was later erected but on which no construction had been com
menced, is not exempt.
In construing the provision (then sec. 1038, subsec. (3)), the

supreme court said:

"(1) It [the lot] is not used for the purposes—that is, the
legitimate purposes—of this church. (2) It is not necessary for
the location and convenience of the buildings of such church. (3)
There must be buildings on the property, or they could not be
embraced in the exemption. This question is too clear for argu
ment, and the strict rule of construction in favor of taxation
need not be invoked." (Ibid. p. 591.)

In other words, the provision is construed to contemplate the
exemption of real property owned by one of the enumerated as
sociations and consisting of land with buildings thereon used
exclusively for the purposes of such association; but not to
exempt merely a lot owned by such association on which build
ings may in the future be erected and the property used ex
clusively for the purposes of such association.
Such construction would seem to settle the question herein

raised. Although in the instant situation the real property of the
lodge once consisted of a lot with buildings thereon used ex
clusively for the purposes of the lodge and thus was exer^pt,
such situation no longer prevailed at the time that the assess
ment was made. As in the above cited case, so here, the lot is
now being used for the purposes of the lodge only in the sense
that it is owned by the lodge. At present the lodge is using other
quarters for lodge purposes. The lot may never again be used
for lodge buildings. Whether the lot is necessary for the location
and convenience of the buildings of the lodge can be determined
only when such buildings are erected or construction thereon
commenced.

It is to be remembered that statutes exempting property from
taxation are not to be enlarged by construction. M. E. Church
Baraca Club v. Madison, 167 Wis. 207, 211. Taxation is the
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general rule and exemption frorh taxation is the exception. The
privilege of exemption from taxation cannot be made out by
inference or implication but must be conferred in clear and
plain terms. In cases of doubt as to the inclusion of particular
property within the terms of the statute, the presumption is in
favor of the taxing power. 37 Cyc. 891-892. With respect to de
cisions generally applying the foregoing rules to the effect that
land on which it is the intention of a religious association to
erect a church building but on which no construction has been
commenced is not exempt from taxation, see notes in 2 A. L. R,
545 and 17 A. L. R. 1038.

Under the above rules and under the construction of the pro
vision in question adopted by our supreme court, the conclusion
is that the lot in question was not exempt from taxation and that
it was properly assessed for taxes.
CAE

Elections—Public Officers—Election Inspector—Town super
visor who is candidate for re-electionisthereby disqualified from
acting as inspector of election.

April 3, 1925.
Harold C. Smith,

District Attorney,
Fort Atkinson, Wisconsin.

You inquire whether a chairman of a town or any supervisor
of a town is eligible to act as inspector of election when he
is a candidate for re-election.
You are advised that such officers are not eligible to act. Sec.

6.32, Stats, provides as follows:

"There shall be three inspectors, two clerks of election and
two ballot clerfe at each poll at every election held under the
provisions of this title, each of whom shall be a qualified elector
in the election district, able to read and write the English
language understandingly and not a candidate to he voted for at
such election. * * *" (Italics ours).

The terms of the statute are specific and not open to construc
tion. This matter was ruled upon in an opinion of the attorney
general found in XII Op. Atty. Gen. 326.
CAE
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Public Officers—County Highway Co7nmissioner—Village Pres
ident—Offices of county highway commissioner and village
president are compatible provided village president is not at
same time supervisor.

April 7, 1925.

K. J; Callahan,

District Attorney,
Montello, Wisconsin.

In your letter of March 25 you inquire whether the offices of
county highway commissioner and village president are compat
ible.

This department is of the opinion that the offices are com
patible. Sec. 82.04, Stats., enumerates the powers and duties
of the highway commissioner. Such duties do not in any way
conflict with those of the village president. The village president
under sec. 61.24 is charged with the enforcement of all village
ordinances. He is also a member of the board of trustees of the
village. Sec. 61.34 enumerates the powers and duties of the
village board of trustees and such duties do not conflict with the
powers and duties of the highway commissioner. The highway
commissioner is not subject to the orders of the village board.
VI Op. Atty. Gen. 577. There is no reason based on public
policy why both offices cannot be held by one person. In the
absence of such reason and in the absence of a specific statute
prohibiting the holding of the two offices by one person, the
offices must be held to be compatible.
This opinion is limited to a case where the village president

is not at the same time a supervisor. Sec. 61.24 provides that the
village president is by virtue of his office a trustee. Sec. 59.03,
subsec. (3), provides that the trustee of a village may also be
supervisor. A member of the county board is not eligible to be
appointed county highway commissioner until the expiration
of his term of office. XII Op. Atty. Gen. 108.
CAE
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Public Officers—Commissioner of Drainage District—Town
Chairman—Offices of town chairman and commissioner of
drainage district are compatible.

April 1, 1925.
Robert P. Clark,

District Attorney,
Elroy, Wisconsin,

In your letter of March 20 you inquire whether the offices of
town chairman and commissioner of a drainage district are
compatible.
This department is of the opinion that the two offices are

compatible. Sec. 89.23 provides for the appointment of com
missioners of drainage districts by the circuit court. Sec. 89.03
provides that the court shall at all times have supervision over
the commissioners and require them to report on any matter
connected with their duties and may for cause remove the com
missioners.

A town chairman has no jurisdiction over the commissioners
of a drainage district. The latter are responsible to the courts
for the performance of their duties. The powers of a town chair
man and a commissioner of a drainage district are separate and
distinct and do not conflict in any way. There is no statute ex
pressly prohibiting the two offices being held by one person. In
the absence of such statute, the two offices must be held to be
compatible.
CAE

Contracts—State Fair—Contract between exhibitor and Wis
consin state fair by which state fair agrees to furnish watchman
service cannot be construed as guaranty against theft.

April 7, 1925.
John D. Jones, Jr.,

Commissioner of Agriculture.
With your letter of March 11 you enclose a copy of a contract

entered into between the Wisconsin state fair and the Sanitation
Products Company. Under the contract the state fair leased to
the Sanitation Products Company certain space in the manu
facturers' building on the state fair grounds. One of the condi
tions of the contract reads as follows:

"This conti-act covers space, general lighting, janitor and
watchman service."
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The Sanitation Products Company occupied the space leased
to it and on August 30 gave a check for $125 to the state fair.
Later the company stopped payment on the check for the reason
that on the night of August 30 goods to the value of $210 were
stolen from the company's booth. The company contends that
the contract contains a waiTanty against theft. You inquire
whether the company's interpretation of the contract is correct.
The contract in question contains no express "warranty" or

"guaranty" against theft. The state fair agrees to furnish
watchman service such as is ordinarily furnished by a fair asso
ciation. The term "watchman service" cannot be expanded to
include anything more than ordinary watchman service. This
department is, therefore, of the opinion that the contract does
not contain any guaranty against theft.
CAE

Corporations—Blue Sky Law—Investment AssociatioTis—
National Mortgage Company is classed as "investment associa
tion" in business of selling its special income bonds; must com
ply with ch. 216, Stats., and also procure license under blue sky
law.

April 7, 1925.
W. H. Richards,

Deputy Commissioner of Bankiyig.
You have submitted certain letters and papers pertaining to

the National Mortgage Company of Texas, including a copy of
the charter of the company and a sample form of the special in
come bond issued by the company. The company proposes to
sell such special income bonds in Wisconsin.
You ask whether the company would be permitted to operate

in Wisconsin under ch. 216, Stats., and if so, whether the com
pany would be under the supervision of the banking commis
sioner.

Sec. 216.01, Stats., provides that the law relating to foreign
building and loan associations shall be applicable to persons,
copartnerships, associations, or corporations which propose to do
business as investment, loan, benefit, co-operative, home, trust
or guarantee companies

"for the licensing, control and management of which there is
no law now in force in this state,"
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where the method of doing business consists of soliciting pay
ments and issuing therefor bonds, shares, coupons, certificates
of membership or other evidences of obligation or agreement to
return to the holder money or anything of value at some future
date.

To answer your question, it is necessary to determine, first,
whether there is any other law in effect for the licensing, control
and management of a company of this kind, for if there is, sec.
216.01 does not apply. If there is not, then the question is
whether the business of the company is such as to bring it within
sec. 216.01.

The National Mortgage Company is a corporation organized
under ch. 83 of the regular session of the 1919 legislature of the
state of Texas, which authorizes the creation of corporations for
any or all of the following purposes;
<« * ♦ * 'Pq accumulate and lend money, purchase, sell and

deal in notes, bonds, and securities, but without banking and
discounting privileges. To act as trustee under any lawful
express trust committed to them by contract and as agent for the
performance of any lawful act. But no corporation organized
hereunder shall act as agent or trustee in the consolidation of or
for the purpose of combining the assets, business, or means of
any other persons, firms, corporations or associations, nor shall
such corporation as agent or trustee carry on the business of
another."

Article II of the charter of the company provides as follows:

■"This corporation is formed for the purpose of accumulating
and lending money without banking or discounting privileges
and the purchase and sale of notes secured by real estate and
other securities, and the issuance, purchase and sale of deben
tures, bonds and other corporate obligations and securities with
authority to do such other business as may be necessary to carry
out the purposes for which this corporation is organized, this
corporation to be organized under the provisions of Chapter 83,
of the Regular Session of 1919 Legislature of the State of Texas,
and having all the authority expressed or implied by said Sub
division."

The attorneys for the company state that its chief business
is dealing in first mortgages on Texas real estate, which first
mortgages form the security for the special income bonds that
the company issues. The principal and interest of these bonds
are payable according to one of several plans stated on the face
of the bond. The bond is payable by the purchaser on the instal-
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ment plan and contains certain loan privileges which may be
taken advantage of by the purchaser. With the money obtained
from the sale of such bonds, the company makes its loans above
referred to at a lower rate of interest than it pays to its bond
holders.

Considering the nature of the business that the company is
authorized under the law of Texas and by its charter to do, and
its method of doing business, I am of the opinion that the busi
ness of the company is one for the licensing, control and manage
ment of which there is no other law now in force in this state;
but that the business of the company is such that the company is
an investment company within the provisions of ch. 216, and
is subject to the regulations and to the supervision of the bank
ing commissioner, as therein provided.
The supervision by the banking commissioner, as provided by

ch. 216, is a somewhat limited supervision. XIII Op. Atty. Gen.
300. Therefore, I am of the opinion that there is grave doubt
as to whether the business of the company is subject to the con
trol and supervision of the banking commissioner to the extent
that the securities, that is, the special income bonds of the com
pany, are exempt from the requirement of a license, under the
provisions of sec. 183.26, subsec. (1), subd. (e). Stats. Accord
ingly, the company should be advised that in addition to meet
ing the requirements of ch, 216, it should apply to the railroad
commission under the blue sky law for a license to sell its secur
ities in Wisconsin.

CAE

Automobiles—Dealers' Licenses—Under sec. 85.05, subsec.
(4), Stats., dealer cannot operate truck under his dealer's
license for purposes not connected vrith his business or personal
use.

April 7, 1925.
Robert L. Siebecker,

Assisiayii Secretary of State.
In your letter of April 1 you inquire whether under sec. 85.05,

Stats., it is illegal for a dealer operating under dealers' special
license plates to use trucks for private service other than that
pertaining to his business or personal use.

Sec. 85.05, subsec. (4), Stats., provides as follows:
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"No manufacturer, distributor or dealer shall use any vehicle
registered under this section for any purpose other than the trial
test or adjustment of such vehicle, or for demonstration or
exhibition or for some purpose necessarily incidental to his said
business or personal use, and in no case shall the vehicle so
registered be rented or let for hire."

Under the statute a dealer may use a motor vehicle registered
under sec. 85.05, Stats., for certain specific purposes. Such vehi
cle may be used for (1) trial test or adjustment, (2) demonstra
tion or exhibition purposes, (3) some purpose necessarily inci
dental to his business or personal use. The object of the statute
was to allow the dealer to use motor vehicles operated under
his dealer's license for purposes incidental to his business as
dealer. In addition, he may use such vehicle for "some purpose
necessarily incidental * * * to his personal use."
The term "personal use" as used in the statute must be given

a meaning consistent with the other provisions of sec. 85.05. If
no limitation were placed on the term the vehicle could be used
for almost any purpose except renting it or letting it for hire.
Under such construction a truck owned by a dealer could be
used by him as a delivery truck in some other business or in
many other ways. The intent of the legislature would thus be
defeated and the bill almost completely emasculated. The use
of a truck for private service not connected with the business
and not for the personal convenience of the dealer is not such
"personal use" as provided for in the statute. Such use, there
fore, is illegal.
CAE

Automobiles—Counties—County board may pass ordinance
regulating traffic on county highways and fines may be collected
by county provided ordinance is in strict conformity with state
law upon subject.

April 9, 1925.

Charles Voigt,

District Attorney,

Sheboygan, Wisconsin.
You inquire if the county board can draft an ordinance regu

lating traffic on county highways in a manner substantially now
provided for by statute, with the idea in view that the fines col-
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lected for violation of the ordinance should be paid into the
county treasury.

Sec. 85.16, Stats., so far as material to your inquiry, provides;

"No city, village, town, county, park board or other local
authority shall have power to enact, pass, enforce or maintain
any ordinance * * * any manner excluding or prohibit
ing any automobile, motor cycle or similar motor vehicle, whose
owner has complied with the provisions of this chapter, from the
free use of all public highways, _ * * *; but the provisions
hereof * * * shall not prohibit any city, village, county,
town, park board or other local authority from passing any
ordinance, resolution, rule or regulation in strict conformity with
the provisions of this chapter and imposing the same penalty for
a violation of any of its provisions." (Italics ours.)

A substantially similar section was considered in an opinion
found in IV Op. Atty. Gen. 838. This opinion reads in part as
follows, p. 839:

"The purpose of this section is to make the rulings and regula
tions relating to the operation of automobiles uniform through-'
out the state so that a person traveling from one part of the
state to another has knowledge of the regulations with which he
must comply.
"It was further recognized that in cities and villages these

regulations must be enforced by municipal authorities and that
more diligence would be exercised in their enforcement if prose
cutions could be had under municipal ordinances and the fines
turned into the municipal treasuries. It was thus specifically
provided that municipalities might pass ordinances embodying
exactly the same regulations and penalties as those prescribed
by statute, and none other."

You are, therefore, advised that the county board may pass
such an ordinance as suggested by you provided the same is in
strict conformity with the provisions of the state law.
CAE
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Bridges and Highways—Relocation of Highway—Farmer who
owns land some distance from highway and who has access to
such highway by traveling over lands of another has no cause
of action for damages in case of relocation of such highway
where he must travel farther to reach relocated highway and
where owner of land over which he now travels to reach highway
is willing to grant legal right of way which will enable farmer to
reach new highway.

April 10, 1925.
N. S. Boardman,

District Attorney,
Mineral Point, Wisconsin.

The material facts presented in your letter of recent date are
as follows; There is in your county a prospective state highway
which the authorities wish to relocate for a distance of from one
to two miles. The present highway runs through land owned by
"A". A farmer who owns a farm at some distance from the pres
ent highway has access to the highway over the land owned by
"A". There is no public highway over which the farmer may
travel to the highway; the farmer merely traveled by sufferance
over "A's" land. The proposed relocation will necessitate the
farmer's traveling a greater distance over "A's" land to reach
the new highway. "A" owns all the land between the farmer's
land and the relocated highway and is willing to convey a legal
right of way to the farmer for the reason that "A" desires to have
the old road relocated. Under these facts you inquire (1) whether
the farmer is entitled to damages by reason of the relocation,
and, if so, (2) whether the claim for damages will lie against the
county or the town in which the highway is located.
Your first question is answered in the negative. No legal

right possessed by the farmer to the use of the present highway
is in any way impaired by the relocation. His rights, if any,
arise only in two possible cases, first, where his property abuts
on the highway, and, second, where he has a legal right of way
leading to the highway. Here the farmer's property does not
abut on the highway; neither has the farmer any legal right of
way to the highway. Hence, the relocation does not disturb any
legal right of the farmer in the present highway.
The fact that if the highway is relocated the farmer will be

obliged to travel farther to reach the relocation does not give
rise to damages. XI Op. Ally. Gen. 424. Public roads are laid
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out for the public convenience. If public interests require an
alteration or relocation of a portion of a highway, the change
may be made even though at the sacrifice of private interests.
o7 Cyc. 161, 162, and cases cited. The owner of the land over

which the farmer is now obliged to travel to reach the present
highway is willing to convey a legal right of way to the farmer.
The latter will be in the same position if the relocation is made
as he was before, except that he will have to travel farther to
reach the highway. Since he had no legal right of way in the first
instance, there is no ground upon which he can complain that
he has to travel farther after the relocation.

In view of the answer to your first question, it becomes un
necessary to answer your second question.
CAE

Agriculture—Drainage—Taxation—Under sec. 88.14, Stats.,
it is not necessary that lands upon which both general taxes and
drainage assessments are delinquent be advertised for sale
separately.

April 10, 1925.
D. M. Perry,

District Attorney,
Black River Falls, Wisconsin.

In your letter of March 31 you inquire whether the county
treasurer must advertise for sale separately land upon which
both general taxes and drainage assessments are delinquent.
You do not state whether the lands were subject to drainage as
sessments under ch. 88 or under ch. 89. In your letter, however,
you quote from sec. 88.14, and I assume that the assessment was
made under ch. 88, Stats.
The question is answered in the negative.
Sec. 74.33, Stats., provides for the publication of notice of sale

of lands upon which the taxes have been returned as delinquent.
Sec. 88.14, subsec. (1), Stats., provides, in part, as follows:

"Each city, town, and village clerk shall insert in the tax roll
for each year the amounts of the unpaid assessments and inter
est thereon due that year against the respective lands and cor
porations as certified to him by the secretary of the board. Such
assessments and interest shall be collected by the treasurer of
each respective town, city, and village and if unpaid, returned
by him to the county treasurer. Such assessments and interest
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shall be kept separate from general taxes and if unpaid shall be sold
in the same manner as general taxes and a separate certificate of
sale shall he issued therefor in substantially the same form as cer
tificates of sale of laiids for general taxes. If taxes and drainage
assessments against the same lands are sold at the annual tax
sale they shall be sold together to the same bidder. * * *'
(Italics ours.)

The statute provides that the drainage assessments shall be
kept separate from general taxes and if unpaid the lands so as
sessed shall be sold in the same manner as for general taxes and a
separate certificate of sale issued therefor. There is no specific
provision regarding the manner in which the lands shall be sold
for unpaid drainage assessments except that they shall be sold
in the same manner as for general taxes. There is good reason
why the assessments should be kept separate from the general
taxes. Such assessments in the hands of the county treasurer
must be accounted for by him and paid out only by an order of
the court or upon proper warrants of the drainage board. Sec.
88.18, Stats. There is likewise good reason why separate certifi
cates of sale should be issued. The drainage assessments are
separate and distinct from general taxes. The drainage asses-
ments are in the nature of special assessments and in case of any
dispute as to such assessments the owner of the land still has the
right to pay the general taxes and to test the validity of the
drainage assessments. There is, however, no good reason why
the lands sold for both general taxes and drainage assessments
should be advertised separately. For the purpose of advertising,
the general taxes and the drainage assessments may be consid
ered as one lien against the property. The fact that after sale
there must be separate certificates given to the person who bids
in the land for both general taxes and drainage assessments does
not have any effect on the proceedings prior to the sale. This
conclusion is in harmony with the provisions of sec. 89.37, sub-
sec. (1), Stats., which governs sale for delinquent drainage as
sessments under the drainage district law.
FEE
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Public Officers—County Treasurer—Malfeasance—Taxation—

Tax Sales—Notice of delinquent tax sale may be published in
newspaper in which county treasurer is stockholder.

April 14, 1925.
R. H. Fischer,

District Attorney,
Shawano, Wisconsin.

In your letter of March 25 you submit the following questions:

"Can the publication of the notice of tax sale, advertising
lands for sale because of failure to pay taxes, legally be published
in a newspaper that is organized as a corporation and in which
the county treasurer is a stockholder?"

Sec. 74.33, subsec. (1), Stats., makes it the duty of the county
treasurer to cause such notice to be published

"in a newspaper printed in his county, if there be one, and if
there be none, then in a newspaper printed in an adjoinii^
county, if there be one, but if there be no newspaper printed in
the same or an adjoining county, then such statement and notice
shall be published in the official state paper, * * *"

Sec. 4549, Stats., forbids any county officer to have any
pecuniary interest, directly or indirectly, in any contract made
by, to or with him in his official capacity

"but the provisions of this section shall not apply to * * *
the publication of legal notices required to be published by any
town, village or county, or by any town, village or county
officer, at a rate not higher than that prescribed by law, * *
*»

Sec. 4276, Stats., defines "legal notice" as including every
notice of sale required to be published by law, hence the notice
of tax sale required by sec. 74.33 is a legal notice. Sec. 74.37
prescribes the fees of the printer for the publication of said notice
of tax sale.

Therefore, I am of the opinion that within the scope of the
above quoted exception contained in sec. 4549, your question is
answered in the affirmative.

In arriving at such conclusion, I have not overlooked sec.
74.38 Stats., which provides, in part, as follows:

"It shall be unlawful for any town or county officer or county
board to make any contract or agreement with the printer or
any other person by which the said fees or compensation or any

, ̂ '^4
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part thereof, * * * may or shall, directly or indirectly,
inure to the use or benefit of any such town or county officer;
and if any such officer or printer shall violate the provisions of
this section he shall forfeit not less than two hundred and fifty,
nor more than one thousand dollars."

Sec. 74.38 was formerly numbered sec. 1134. It has existed
in its present form since 1878 without change. In my opinion,
it was and is aimed against a specific situation, viz., against
a contract or agreement whereby an officer is to receive from the
printeror someother person a rebate or commission in some form
in return for giving the work of printing to that particular
printer. The fact that the penalty for violation is against the
printer as well as against the officer lends support to such inter
pretation. That sec. 74.38 was intended to prevent an officer
from using the pressure of his official power to obtain commis
sions from the printer is shown by ch. 167, Laws 1872, which
made the violating officer liable in his official bond in the sum of
$1000 "to the printer publishing said notice." Finally, the
provision clearly excepting the publication of legal notices from
prohibitions of sec. 4549 was created by an amendment enacted
by ch. 612, Laws 1915.
CAE

Criminal Law—Intoxicating Liquors—Searches—Search war
rant for search of premises cannot be used to search person
visiting on premises.

Voluntary turning over of liquor to officer while searching
premises under such search warrant, by visitor, cures any
insufficiency in warrant.

April 14, 1925.
George F. Geffs,

District Attorney,
Janesville, Wisconsin.

You state that a search warrant was obtained in your county
in the manner prescribed by statute and the officers who
searched the premises found no liquor,butan inmatein the build
ing who happened to be visiting and was present was told by the
officers to produce the liquor he had on the premises, and he
handed them a bottle of alcohol which he took from his pocket.
You enclose a copy of the search warrant which was used for

the search of the premises and not of the person, and you state
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that no objection is made to the validity of the search warrant;
and you inquire:

"Was the search warrant sufficient to authorize the search
of persons found in the premises described in the warrant?"

In the case of State v. Jokosh, 193 N. W. 976, where our court
held that search warrants are issued for the inspection of both
places and persons, and one issued for the search of premises
owned or leased by A cannot be a justification for the search
of the person of B, although he is employed in or has charge of
such premises.
The ruling of our court answers your first question. The

search warrant being for the search of the premises only, the
person of a visitor on the premises can not be searched by virtue
of such search waiTant.

You also inquire, if the warrant was insufficient.

"Was the defect cured by the person handing over the liquor
voluntarily to the officers?"

In the case of Finsky v. State, 176 Wis. 481, the premises were
searched by the officer under a search warrant which was al
leged to have been illegal, but the evidence showed that the
defendant not only consented to the investigation of the premi
ses, but expressly invited the same. The court intimated, al
though it did not definitely pass upon the question, that such
actual consent was sufficient to authorize the search. The in

mate was visiting on the premises and was present when the
officer was searching for the liquor, and produced the liquor at
the request of the officer.

I am of the opinion that the fact that the liquor was voluntar
ily handed over to the officer cures any insufficiency in the
warrant.

JEM
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Education—Schools—Loans from Trust Funds—Public Officers
—County Treasurer—Taxation—High school board, under pro
visions of sec. 40.52, subsec. (4), Stats., may levy tax which,
when added to other taxes levied for operation and maintenance
of high school, will not exceed limitation prescribed in sec. 40.09,
subsec. (10a), Stats.

Determination by high school board of necessity for additional
tax under provisions of sec. 40.52 (4) is final in absence of
abuse of discretion.

Payments of principal and interest on loan from state trust
funds must be considered in determining whether limitations
in sec. 40.09 (10a), Stats., has been exceeded.
County treasurer must sell lands for delinquent taxes where

taxes are illegal.

April 14, 1925.
Gad Jones,

District Attorney,
Wautoma, Wisconsin.

In your letters of December 29 and January 26 you present
the following questions for an official opinion from this depart
ment:

1. Has a high school board power, under the provisions of sec.
40.52, subsec. (4), Stats., to levy a tax which, when added to the
levy by the electors, will exceed the limitation provided in sec.
40.09, subsec. (10a), Stats?

2. Can the determination of the high school board as to the
necessity for levying-additional taxes under the provisions of
sec. 40.52 (4), Stats., be reviewed by a court or other tribunal?

3. Is the annual tax certified under sec. 25.09, Stats., for
paying the principal and interest on a loan from the state trust
funds to be included in determining the maximum amount that
may be levied under sec. 40.09 (10a), Stats.?
4. If the county treasurer discovers that a tax exceeding the

limit prescribed in sec. 40.09 (10a), Stats., has been levied on
any lands that are returned delinquent, can he withhold such
lands from tax sale?

1. Sec. 40.09 (10a) provides as follows:

"The total amount of school district tax hereafter levied in
any school district in this state in any one year for building,
hiring or purchasing any school building, and for the mainte
nance of schools, including teachers' wages and incidental ex-
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penses, shall not exceed two and one-half per cent of the total
assessed valuation of taxable property in such school district for
the preceding year; provided that, except as otherwise provided
in this subsection, any school district maintaining a free high
school and having an assessed valuation of five hundred thou
sand dollars or less may levy a tax for school purposes not to
exceed three per cent of the assessed valuation for the preceding
year. * *

This section provides that the total amount of tax^ levied for
the purposes mentioned shall not exceed two and one-half per
cent of the total assessed valuation of the taxable property in
the district for the preceding year. The statute does not contain
any conditions or exceptions. There is no ambiguity in the stat
ute, and consequently it is not open to construction.

Sec. 40.52 (4), Stats., provides:

"If the electors of any free high school district at the annual
or at a subsequent special district meeting held prior to the
third Monday of November following, shall not vote a tax suffi
cient to maintain said free high school for the term of at least
nine months during the current year, the free high school board
must, on or before the Wednesday next following said third
Monday of November, determine the sum necessary to be raised
to so maintain such free high school and to furnish additional
necessary equipment, and the clerk shall forthwth certify to the
proper town, city or village clerks the amount so fixed. Upon
receipt of this certificate the town, village or city clerks shall
assess the same as other taxes are assessed."

The provisions of the latter section do not authorize the high
school board to levy a tax in excess of the limitation prescribed
in sec. 40.09 (10a), Stats. It merely authorizes the board to levy
a tax sufficient to maintain the school for nine months, in case
the electors have failed to make provision for such maintenance.
The statute does not refer to sec. 40.09 (10a), Stats. This latter
section, however, is a general statute limiting the amount of
taxes which may be levied for the maintenance of schools. Sec.
40.52 (4) is a special statute enacted for the purpose of keeping
the schools in operation in cases where the electors have failed
to make proper provision therefor. There is no provision in sec.
40.52 (4) which may be construed as a grant of power to a high
school board to levy any amount which may be determined as
necessary to maintain the school. If such a construction were
adopted, the provisions of sec. 40.09 (10a), Stats., would be
thereby emasculated. Hence, it is the opinion of this depart-
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ment that the provisions of sec. 40.52 (4), Stats., do not author
ize the board to levy a greater amount than that provided for in
sec. 40.09 (10a), Stats.

2. The members of a high school board are public officers and
as such they are clothed with certain powers and charged with
certain duties. One of these duties is to levy a tax in a proper
case under the provisions of sec. 40.52 (4), Stats. The actual
levying of the tax in case of necessity is a ministerial act, and if
the officers refuse to levy the tax an action of mandamus would
lie against them, but the statute has vested in the members of
the board discretionary powers as well. The board has the power
to determine the amount necessary, if any, to maintain the high
school for nine months. The determination of the amount
necessary is a purely discretionary act, and the determination
of the board is final provided it has not been guilty of an abuse
of discretion. 29 Cyc. 1433. However, any action of the board
is subject to review by the courts in a certiorari action or other
appropriate proceeding; but in the absence of any showing of
abuse of discretion, the determination of the board would not be
disturbed by the court.

3. Your third question is answered in the affirmative. An
opinion on this point was given to Honorable John Callahan,
state superintendent of public instruction, on October 30, 1924
(XIII Op. Atty. Gen. 577).

4. Your fourth question is answered in the negative. Sec.
74.33, Stats., provides:

"The county treasurer shall, on the fourth Monday of April
in each year, make out a statement of all lands upon which the
taxes have been returned as delinquent and shall then remain
unpaid, * *

The statutes provide that the county treasurer shall sell all
such land for taxes then remaining unpaid. The county treasurer
is not charged by statute with any duty to determine the legal
ity of the taxes which have been returned delinquent. Hence,
in the discharge of his duties, he is obliged to sell all lands re
turned as delinquent. He is authorized to withhold lands from
tax sale only in case of irregular assessment, erroneous descrip
tion or other like errors. Sec. 74.39. The taxpayers, of course,
have their remedies by injunction or other proper action to re
strain the collection of the tax or the sale or to set aside the sale
FEB
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Minors—Name of child born in lawful wedlock should be

name of husband of mother; child is presumed to be legitimate;
that presumption continues until it is overcome by competent
proof in action determining that it is bastard.

April 15, 1925.

Board of Health.

In your recent communication you state that the city
registrar of Milwaukee has requested an opinion on the follow
ing statement of facts:

"A becomes pregnant by B and later marries C. The mother
admits that her husband is not the father of the child and that
the husband did not know of her pregnancy previous to the
marriage. C is fond of his wife, giving her every care and con
sideration, but objects to the child of another man bearing his
name."

The Milwaukee registrar desires to know if the child should
take the name of the mother at the time she became pregnant,
or the name of the mother at the time of the birth of the child,
which, of course, would be the surname of her present husband.
In the case of State ex tel. Reynolds v. Flynn, 180 Wis. 556, our

court held that the rule that the child born of a married woman

is in the first instance presumed to be legitimate, applies also
where the conception took place prior to manlage. That case
also holds that the husband and wife are incompetent to testify
as to facts which would bastardize a child.

Since the husband in the case did not know of the pregnancy
of his wife at the time of marriage, he might have grounds for
annulment of the marriage by a court of equity on account of
fraud, but under your statement of facts he does not desire to
set aside the marriage, but is fond of his wife. It follows, there
fore, that the child was born in lawful wedlock, and the pre
sumption holds that it is a legitimate child; and you are advised
that this presumption will continue until it is overcome by com
petent proof in an action which determines that some other
person than the husband is the father of that child. The name
of the mother of the child, therefore, should be the name that
she has at the present time, which is the surname of her husband.
JEM
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Public Officers—Deputy Oil Inspector—-Town Supervisor—
Offices of deputy state oil inspector and supervisor of town board
are compatible.

April 15, 1925.
Irving Breakstone,

District Attorney,
Oconto, Wisconsin.

In your letter of April 3 you inquire whether the offices of
deputy state oil inspector and supervisor of a town board are
compatible.

Sec. 168.04, Stats., prescribes that duties of a deputy state oil
inspector. Under the statute, it is his duty to examine and test
certain oils; to furnish to the state oil inspector a statement con
cerning the oil inspected, the date of such inspection, and the
owner of such oil. He is also required to furnish the state oil
inspector information relative to explosions of oils that come to
his attention. It is also his duty to file an official oath and exe
cute and file an official bond approved by the governor. He is
responsible to the state oil inspector for any acts performed in
his official capacity. His duties other than those enumerated in
the statutes are prescribed by the state oil inspector.
None of the duties of a supervisor of a town board are incon

sistent with those of a deputy state oil inspector. The super
visor has no power of supervision over the deputy oil inspector.
There is no specific statutory prohibition against the holding
of both offices by one person. Neither is there any public policy
which would make the two offices incompatible. This depart
ment is, therefore, of the opinion that both offices may be held
by one person.
CAE

Public Officers—County Treasurer—Taxation—County treas
urer may receive bids for publication of delinquent tax list and
may select newspapers on basis of such bids where list contains
2,000 subscriptions.

April 15, 1925.
Fulton Collipp,

District Attorney,
Friendship, Wisconsin.

You submit the folllwing question: May the county treasurer
let the publication of the delinquent tax list by contract to the
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lowest bidder, as provided in sec. 74.34, Stats., where the list
contains 2,000 descriptions?

Sec. 74.33, Stats., provides that the county treasurer shall
cause such list to be published in a newspaper published in his
county.

Sec. 74.34, Stats., provides that where the list exceeds 4,000
descriptions the county treasurer shall let the publication by
contract to the lowest bidder, the contract price in no case to
exceed the amount prescribed by law as the maximum price.

Sec. 74.37, subsec. (1), Stats., prescribes the fees for publica
tion, in part, as follows:

"The printer who shall publish the list and notice of sale of
lands for taxes shall receive for all insertions not to exceed
twenty-five cents for each tract or lot of land in such list not
exceeding one thousand and fifteen cents for each tract or lot
of land in such list in excess of one thousand, except that when
the same is published under contract, as provided in section
74.34, he shall receive the compensation fixed by such contract
and no more. * * *"

As provided by sec. 74.33 above referred to, the county
treasurer has the duty and authority to select the newspaper
which shall publish the delinquent tax list. Such authority is in
him alone, and the publication of the lists is under his sole direc
tion. Beal V. Suvurvisors of St. Croix Co., 13 Wis. 500, 503; Pott v.
Supervisors of Sheboygan Co., 25 Wis. 506.
Where the list exceeds 4,000 descriptions he is required to let

the publication thereof by contract to the lowest bidder. Where
the list contains 4,000 descriptions or less, no method is pre
scribed.

It is to be noted that, with respect to a list which contains
4,000 names or less, sec. 74.37, subsec. (1), prescribes the fees for
publication "not to exceed" certain designated rates; in other
words, fixes only maximum rates. The statute, therefore, must
contemplate that the publication may be contracted for at less
than the maximum. Since the county treasurer has the sole
authority to select the newspaper which shall publish the list
and has sole direction of the publication, it follows that he has
authority to contract for such publication at less than the maxi
mum. A fortiori, he may receive bids and select and contract
with the newspaper which makes the lowest bid.
To this opinion one reservation should be made: Sec. 74.37,

subsec. (2), prescribes the exact compensation (in contradistinc-
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tion to a maximum rate) for publication where the list does not
exceed one hundred parcels. No such situation is here presented
and this opinion does not purport to pass thereon nor upon the
authority of the county treasurer in relation thereto.
ML

Peddlers—Person who goes from place to place selling electri
cal appliances which he carries with him is required to be
licensed as peddler.

April 15, 1925.

Otto L. Glen,
District Attorney,

Clintonville, Wisconsin.
With your letter of March 23 you submitted the following set

of facts: A person is equipping an auto truck with a supply of
electrical utensils, material and appliances and intends to travel
from place'to place in Wisconsin and do electrical work, and
when he gets an electrical job to do he intends to take the ma
terial from the truck and use it in his work on the contract. The
articles will be taken from their respective boxes or shelves in
the truck and put directly in their permanent place in the build
ing on which he has contracted to work and equip with electrical
appliances.
Your question is whether the above mentioned person will be

required to obtain a peddler's license.
Sec. 129.01, Stats., provides that no person shall engage in or

follow the business or occupation of a peddler in this state with
out having first obtained a license as provided by ch. 129, Stats.
Our statutes do not define what constitutes a peddler, but our
supreme court has said:
"  * ♦ ♦ ^ peddler is simply one who peddles, and any

one peddles who sells at retail from place to place, going from
house to house, carrying the goods to be offered for sale with
him." Dewitt v. State, 15^5 Wis. 249, 251.

Such definition of a peddler is the commonly accepted one in
the absence of a statutory definition. 29 C. J. 219. See also note
in L. R. A. 1916B, 1293, et seq.
You refer to the above mentioned person as undertaking

"electrical jobs." If such jobs are purely contracts for work and
labor they do not come within the definition of peddling because
not involving selling. However, the contemplated business ap-
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pears to consist, at least in part, of selling or offering to sell at
retail electrical appliances. The method of selling is by going
about from house to house carrying along the goods to be offered
for sale. A person who engages in such a business is required to
obtain a peddler's license.
ML

Elections—Nominations—Percentage required by sec. 5.26,
subsec. (4), Stats., should be based upon whole number of votes
cast for all candidates for governor.

April 15, 1925.
Lewis W. Powell,

District Attorney,
Kenosha, Wisconsin.

You direct attention to subsec. (4), sec. 5.26, Stats., and es
pecially to that portion which reads as follows:

"Such nomination papers shall be signed if for a candidate
to be voted for throughout a county, district, or other division'
less than the state, or within a city or ward, by at least three per
centum and not more than five per centum of the whole number
of electors voting therein for governor at the last preceding
general election, but in no case b^y less than fifteen voters."

You inquire if the word "governor" as used in said subsection
means governor-elect or if it means that the petitions must be
signed by a number of electors equal to at least three per centum
of the number of votes cast for all candidates for governor. It
would appear clear that since the statute prescribes that the
percentage shall be based upon the "whole number of electors
voting therein for governor" the total number of votes cast for
all candidates for governor must be considered. Otherwise the
statute would presumably have said, "the governor who was
elected," or "the governor-elect."
CAE
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Corporations—Collection Agencies—Foreign corporation
should be licensed to do business in this state under sees. 226.02
and 226.03, Stats., before filing bond required by sec. 127.01 for
collection agencies.

April 15, 1925.

Fred R. Zimmerman,

Secretary of Slate.
You inquire if a foreign corporation must comply with the

provisions of sec. 226.02, Stats., and receive the license provided
in sec. 226.08 before it can file the bond required by sec. 127.01
for collection agencies.

Sec. 226.02 referred to by you provides, so far as material to
your inquiry, that no foreign corporation shall do business in
this state until it has filed in the office of the secretary of state a
copy of its charter, together with all amendments thereto.
There are various other provisions contained in the section

which, however, are not material to the present inquiry. Sec.
226.03 provides that when the secretary of state shall be satis
fied that the provisions of the preceding section have been com
plied with, he shall execute and deliver to such corporation
a license authorizing it to do business in the state.

Sec. 127.01 provides in brief that no person, association or
corporation shall conduct a collection agency or do a collection
business in this state until there has been filed in the office of the
secretary of state a bond in the sum of $5,000. It further re
quires that the bond shall be approved by the secretary of state.

Although there is no express provision in the statutes requir
ing such foreign corporation to secure a license to do business
before it can file the bond required by sec. 127.01, it would ap
pear that such license should be required as a prerequisite to the
filing. The secretary of state is required to approve the bond.
He cannot take official cognizance of the existence of a foreign
corporation, nor approve its bond, until it has complied with the
terms of sec. 226.02 so as to become authorized to do business in
this state.

You are, therefore, advised that such foreign corporation
must be licensed to do business in this state before its bond can
be accepted for filing.
CAE
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Indigent, Insane, etc.—Legal Settlement—Person absent for
one year from county in which he has legal settlement thereby
loses such legal settlement.

April 16, 1925.
L. W. Bruemmer,

District Attorney,
Kewaunee, Wisconsin.

You state that a person residing in another town, outside of
your county, moved into your county and remained there for
fourteen months, when she became a public charge; that she
insists that she was merely visiting in your county, although she
never during that period of fourteen months returned to her
original home; and that now over two years have elapsed since
she became a public charge. You inquire whether she has
actually lost her settlement in the other county, and whether
she has gained a specific settlement in your county, or whether
you must consider her as a county charge without any specific
residence. You refer me to subsec. (7), sec. 49.02, which provides:

"Every settlement when once legally acquired shall continue
until it be lost or defeated by acquiring a new one in this state
or by voluntary and uninterrupted absence from the town,
village, or city in which such legal settlement shall have been
gained for one whole year or upward; and upon acquiring a new
settlement or upon the happening of such voluntary and un
interrupted absence all former settlements shall be defeated and
lost."

The person in question was present in your county for a period
of fourteen months, and was absent from the other county dur
ing that period of time; and under the express provisions of the
above statute, she has lost her settlement in the other county.
As to whether she has gained a new settlement in your county
is not so clear, in view of the fact that she states that it was not
her intention to make your county her residence, but that she
was only there visiting.
But even though she has not acquired a legal settlement in

your county, it is the duty of your county to give her relief. See
VIII Op. Atty. Gen. 213, where it was held that an indigent
person having no legal settlement must be relieved at the ex
pense of the county in which he lives.
JEM

'■ ii



158 Opinions of the Attorney General

Education—Superintendent of Schools—Under provisions of
see. 40.695, Stats., school board of Appleton could elect super
intendent of schools on January 5 for term of two years com
mencing July 1, next.

April 16, 1925

John Callahan,

State Superintendent of Public Instruction.
You ask to be advised if the city of Appleton could elect a

superintendent of schools on January 5, 1925, for a term of two
years to commence July 1, 1925.
There are two sections of the statutes relating to the election

of city superintendents of schools. The first one is sec. 40.64,
subsec. (7), par. (d), which was formerly sec. 925-115, Stats.
1919. This section provides as follows:

"The board shall annually at its first meeting, or as soon there
after as may be, elect a superintendent of schools for the city
who shall not be a member of the board."

Par. (a) of the same section fixes the date of the first meeting
of the new board for the first Monday in May.
The other section is 40.695. subsec. (2), which was formerly

sec. 926-115, Stats. This section provides in part as follows:

"In all cities except cities of the first class, there may be
elected by the board of education or the board of school com
missioners a city superintendent of schools for a term not to
exceed three years."

The latter section contains no provision as to when the elec
tion shall be held. Both sections were considered in the case of

Sieb V. Racine, 176 Wis. 617. In this case it was held that if there
were any conflict between the provisions of sec. 40.695 (2) and
sec. 40.64 (7) (d), the former section would govern, and there
fore it would appear that the election of the superintendent
might be held at some other time than the first Monday in May.
Your question is therefore answered in the affirmative.

CAE
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Indians—School Districts—Taxation—Any child of school age
is entitled to free admission to public school in school district
wherein he resides; neither he nor his parents are required to own
taxable property therein.
Property not subject to taxation cannot be assessed for taxa

tion and cannot be taxed.

April 16, 1925.
John Callahan,

State Superintendent of Public Instruction.
On March 21 the attorney general rendered to you an opinion

upon the following set of facts {XIV Op. Atty. Gen. 121): At
the time of making the school census there were enumerated in
the town of Seven Mile Creek, Juneau county, twenty Indian
children. The local Indian superintendent stated that while
these Indians have severed their tribal relations, they are Indi
ans with restricted property rights and that the lands which they
hold are nontaxable. The question was whether the town of
Seven Mile Creek is entitled to receive its share of the common

school fund income for each of these Indian children.

The opinion of March 21 ruled in substance: (1) the name of a
child of school age is entit ed to be included in the enumeration
made by the school distri( t clerk for the purpose of apportion
ment of the school fund income if such child's resident in the

district; (2) a child is resident in the dist .ct if his primary
purpose in living therein is to make his ime therein; (3) it
matters not that such child is an Indian o »hat he does not own

taxable property in the district wherein ] resides.
Following such opinion, Mr. M. L. P vers, the town clerk

of Seven Mile Creek raised several questi' s which you restated
in your letter of April 7:

1. Do these twenty Indian children belong to any school
district?

This question cannot be answered categorically. It is an
swered by stating that if a given Indian child of school age is
resident in a particular school district he belongs to such district
in the sense that he is entitled to the privileges of the public
school therein and in that his name is entitled to be included in

the enumeration made by the clerk thereof for the purpose of
apportionment of the school fund income.
2. Can they share in the benefits of the school when the valua

tion of their land is withdrawn and they pay nothing for the
privilege?
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As stated in the answer to question 1, if a child of school age
is resident in a particular school district, he is entitled to the"
benefits of the public school therein. Sec. 3, art. X of the con
stitution provides that district schools

"shall he free and without charge for tuition to all children between
the ages of four and twenty years; * * *" (Italics ours.)

This provision means that each district school shall be free and
without charge for tuition to all children between the ages of
four to twenty years resident in the district. State v. Joint school
District, 65 Wis. 631. Note that the public school in each school
district is free to all children between the ages of four and twenty
years resident therein. No distinction is made as to race or
color; no distinction is made between citizens and noncitizens;
no distinction is made between property owners and those who
do not own property. It is not a condition of the right of any
child of school age to admission to the public school in the school
district wherein he resides that he reside on taxable land therein

or that he or his parents own any taxable property therein.
3. Will not the town clerk have to levy a tax against them?
This question, I assume, means whether a school tax will have

to be levied against the property of the Indian children con
cerned. The answer depends on whether any property subject
to taxation is involved. Property subject to taxation will be
assessed and taxed. Property not subject to taxation cannot be
assessed for taxes and cannot be taxed.

CAE

Public Officers—Dairy and Food Commissioner—Weights and
Measures—Dairy and food commissioner has no duty to per
form enforcing standards and stipulations fixed in private
agreements between American Guernsey Breeders' Association
and farmers or members of its club, as to standards of Guernsey
milk and milk products.

April 16, 1925.
J. Q. Emery,

Dairy and Food Coinmissioner.
With your recent letter, you enclose a communication from

the secretary of the Wisconsin Guernsey Breeders' Association,
Inc., relating to the protection from infringement of the name
"Guernsey" in relation to the sale of Guernsey dairy products.
You state that the inquiry centers upon the following question:
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"If the Wisconsin Guernsey Breeders' Association, Inc.,
adopt the copyrighted label as shown in the accompanying sheet
entitled, 'Agreement for Use of Copyrighted Label or Trade
Mark for Marketing Guernsey Milk' as prepared by the Ameri
ca!} Guernsey Cattle Club or one similar to it, could the Wiscon
sin Guernsey Breeders' Association be assured that they could
receive legal protection from the Dairy and Food Department
on the infringement of its use?"

A copy of an agreement between the American Guernsey
Cattle Club, Inc., and a farmer or member of the club is en
closed. In this agreement the American Guernsey Cattle Club
agrees to permit the farmer or member of the club to use the
label in the tenitory designated in the agreement, subject to the
conditions in the contract. The Wisconsin Guernsey Breeders'
Association have underlined the following statement in said
document:

"All .such milk or other products shall be produced from
Guernsey cattle registered in the Herd Register of The American
Guernsey Cattle Club, or from grade Guernsey cows which have
been sired by a registered Guernsey bull and have the general
breed characteristics of Guernsey cattle."

There are other stipulations as to the standards of the milk in
question.
You ask to be advised as to the legality of the proposition and

your duty as to the enforcement of the stipulations. These stip
ulations contained in the agreement of the American Guernsey
Cattte Club and its members are not in any way incorporated
in the criminal law of this state, and a person who violates such
agreement cannot be prosecuted unless he is misrepre.<^enting, in
the sale of milk or milk products, a fact which would make his
act the obtaining of property or money under false pretenses.
The courts will not be bound to recognize the standards for
Guernsey milk and milk products fixed by said association.
While the association is protected in its trade-mark, under the

trade-mark statute, and will have its remedies in the courts for
the enforcement of said rights, there is no duty devolving upon
you as dairy and food commissioner, or upon the state, to en
force in any way the standards fixed by said association. If it
is thought advisable and a good policy for the state to adopt
such standards in the criminal law, it will require additional
legislation recognizing such standards and fixing and providing
a penalty for violations therefor.
JEM
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Taxation—Where excessive tax is paid to city under protest
and recovered back from city after settlement with county and
state, city is entitled to credit for county and state proportions
of such illegal tax in adjustment with county for ensuing year,
which should be levied back against city in next tax levy.

April 16. 1925.
Warren B. Foster,

District Attorney,
Hurley, Wisconsin.

You say the Odanah Iron Company paid to the city of Hurley
the taxes levied upon its real estate in 1922 under protest be
cause it was claimed the assessment was excessive and void,
and on a reassessment it was found the amount so assessed and

paid was $16,106.02 in excess of the proper amount, which excess
was then refunded by the city. Settlement was made between
the city and the county for county and state taxes on the basis
of the first assessment levy and apportionment.
The city is now claiming credit on the adjustment of the 1924

tax rolls for the state and county's proportionate share of the
$16,106.02 and costs, which was so refunded by the city to the
Odanah Company and you ask to be advised:

1. Should the county treasurer give the city treasurer credit
as applied for under sec. 74.73?

2. If the county treasurer under said section credits the city
treasurer with such sum, what proceeding should the county
take to reimburse itself for such credit?

Under the provisions of sec. 74.73, subsec. (1), the city
properly refunded the excess of the taxes paid, which, of course,
makes its current funds short not only the proportionate
amount of the city's tax but also the proportionate amount of
the county and state tax.
Under section 74.73, subsec. (2), the citj' having refunded the

excess after having paid over to the county the state and county
tax, the city is entitled to be credited by the county treasurer
on the settlement with the county treasurer for the taxes of the
ensuing year the proportionate amount of such illegal state and
county tax so paid in to the county treasurer by the city treas
urer, and the county treasurer is entitled to be allowed by the
state treasurer the proportionate amount of the state tax so
illegally collected and paid with the proportionate share of the
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costs in each c^e, and the same procedure should be followed
as to school taxes, if any.
That section provides the whole scheme for apportioning the

loss and readjusting the credits and debits between the city, the
county and the state. That scheme of apportionment is based
upon the theory that there will be a shortage in the amount of
taxes collected for that year and that shortage should be dis
tributed between the city, the county and the state in proportion
to the amount of such illegal and excessive tax received by each
until it can be readjusted in the next tax levy.

It follows that the answer to your first question is, "Yes."
The answer to your second question is, "Charge the shortage

or loss back to the city in the next levy." The fact that you may
get the burden back to the same place does not relieve the
treasurers form their duties to charge and credit in accordance
with the prescribed procedure.
TLM

Taxation—County treasurer is not required to and cannot
pay town treasurer excess of delinquent roll over county levy
at time of return of delinquent roll.
Town treasurer cannot attach real estate for unpaid real

estate taxes.

April 16, 1925.
A. F. Murphy,

District Attorney,
Marinette, Wisconsin.

You have submitted the following questions:
1. Has the county treasurer any authority on the receipt of a

delinquent tax roll from a town treasurer to advance to the town
treasurer that part of the delinquent roll in excess of the county
levy?
You state that on the authority of III Op. Atty. Gen. 862 and

sec. 74.19, subsec. (3), you have advised the county treasurer that
he has no such authority. Your conclusion seems to be sup
ported by the section of the statutes referred to and the opinion.
You are therefore advised that your first question is answered

in the negative.
2. Can the town treasurer attach real estate for unpaid real

estate taxes?
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You have advised that the treasurer has no such power. Real
estate taxes are a lien against the property upon which they
are assessed. 74.01, Stats. The statutes also prescribe a pro
cedure by which real estate may be sold in order to collect the
taxes due. 74.33 et seq., Stats. Although certain additional
remedies are provided for the collection of personal property
tax, nowhere in the statute is the power given to attach real
estate for the collection of real property taxes. The conclusion
therefore follows that such power does not exist.
Your second question must also be answered in the negative

in view of the absence of statutory authority.
CAE

Courts—Divorce Counsel—Marriage—Divorce—Divorce coun
sel is not authorized to appear as private attorney for plaintiff or
defendant in divorce action.

April 16, 1925.

William H. Stevenson,

District Attorney,
Richland Center, Wisconsin.

You inquire whether the divorce counsel of the county may
appear as a private attorney for either party to a divorce action,
in view of the provisions of the first sentence of sec. 2360/i-3.
Said section provides:

"Neither such divorce counsel nor his partner or partners
shall appear in any action to affirm or annul a marriage or for a
divorce in any court held in the county in which he shall be act
ing, except when authorized to appear by section 2360/i-l. In
case he or his partner shall be in any way interested in such ac
tion, the presiding judge shall appoint some reputable attorney
to perform the services enjoined upon such divorce counsel and
such attorney, so appointed, shall take and file the oath and
receive the compensation provided by law."

The relevant part of sec. 2360/i-l is as follows:
*  * Such counsel shall appear in the action when the

defendant fails to answer or withdraws his answer before trial;
also, when the defendant interposes a counterclaim and the
plaintiff thereupon neither supports his complaint nor opposes
the counterclaim by proof; and when the court is satisfied that
the issues are not contested in good faith by either party." .

Under these provisions of the statute, it seems clear that the
divorce counsel is prohibited from appearing in any divorce
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action, except when he appears as such divorce counsel as author
ized by sec. 2360/i-l. The statute clearly provides that neither
such divorce counsel nor his partner or partners shall appear in
any action for a divorce, except when authorized to appear
under sec. 2360/i-l.

This language is clear and explicit, and I see no ambiguity in
its terms. Neither does the second sentence in sec. 2360i^-3
throw any doubt upon its meaning. In case the divorce counsel
or his partner is in any way interested in such action, then an
other attorney must be appointed to act as divorce counsel.
The "interest in such action" there referred to cannot in any
way be construed to include an interest that the divorce counsel
may have acquired by commencing a divorce action or by being
retained as the defendant's attorney in a divorce action, because
he is expressly prohibited by the first sentence in said section,
from appearing in a divorce action, except when he appears as
authorized by statute, in the public capacity of divorce counsel.
He cannot appear as a private attorney as attorney for either
the plaintiff or defendant in any divorce action in this state.
JEM

Public Health—Cemeien'es—Under sec. 157.11, subsec. (7),
Stats., it is not mandatory upon board to make annual assess
ment upon cemetery lots.

April 16, 1925.

Clive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

You inquire if sec. 157.11, subsec. (7), Wis. Stats., i: manda
tory upon the town boards so that they must make assessments
on the various cemetery lots for the upkeep perpetually of the
same. The section referred to by you provides in part, as follows:

"The board may annually assess upon the lots not exceeding
one per cent per square foot excluding drives and walks, for
cleaning and care of lots and care and improvement of the
cemetery."

You will note that the above section does not in terms require
any annual assessment, but provides that such assessment may
be made. You direct attention, however, to par. (c), which pro
vides as follows;
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"Before ordering distribution of the estate of a deceased
person, the court shall order paid any assessment under this
section, or the sum so fixed for the care of the lot or grave of the
deceased."

This subsection, however, does not in terms make it manda
tory upon the town board to make the assessment, but only
makes it mandatory upon the court to order an assessment paid.
It would appear, therefore, that the proper construction is that
if such an assessment has in fact been made the court shall order

it paid before ordering distribution of the estate.
You will note that in ch. 157 it is provided that cemeteries

may be owned by cemetery associations or by municipalities
and that provision is made for depositing money with the asso
ciation for perpetual care of lots. This seems inconsistent with
the idea of an annual assessment upon lots not exceeding one
cent per square foot, as provided in subsec. (7) above referred to.
You are, therefore, advised that said subsection is not

mandatory upon the town boards in the sense that they must
make the assessment upon the various lots.
CAE

Corporations—Foreign corporations licensed to do business in
this state, which has gone into bankruptcy, must file its annual
report if it continues in business.

Report of bankrupt foreign corporation may be executed by
assignee or trustee in bankruptcy.

April 16, 1925.
Fred R. Zimmerman,

Secretary of State.
The following questions are presented by your letter of recent

date: Where a foreign corporation licenced in Wisconsin has
gone into lankruptcy, (1) Must such corporation file an annual
report? (2) May the report be executed by the a-signee or trus
tee in bankruptcy?
Subsec. (7), sec. 226.02, Stats., provides in part:

"Every foreign corporation which has heretofore filed with the
secretary of state a copy of its charter or articles of association or
incorporation or which shall hereafter file the same as required
by this act, and every foreign corporation transacting business
in this state shall annually, between the first day of January and
the first day of April, file with the secretary of state a report
sworn to by the president, secretary, treasurer or general man-
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ager of the corporation, as of the first day of January, which
shall state:"

Par. (f), subsec. (7), sec. 226.02, Stats., provides in part:

"* * * In case said report is not filed by May first, or
if said corporation shall remove or make application to remove
into any district or circuit court of the United States any action
or proceeding commenced against it by any citizen of Wisconsin
upon any claim or cause of action arising within this state, the
license issued to said corporation shall be void, and the secretary
of state shall enter such forfeit in the records in his department."

According to the provisions of these sections, every foreign
corporation transacting business in this state must file a report.
Failure to file the report makes the license void; and bankruptcy
is not made an excuse for failure to file the report. Consequently
a foreign corporation licensed to do business in this state, which
has gone into bankruptcy, must file its annual report if it con
tinues in business.

It is true that sec. 226.02, Stats., does not contain the pro
vision of sec. 180.08, Stats., for having the reports of domestic
corporations sworn to by the assignee or receiver in case "the
corporation is in the hands of assignee or receiver." However,
the general rule is:

"The receiver of a corporation, conducting its business, takes
the place of the corporation and its officers for the purpose of
performing the neccessary corporate duties and functions, and
has the same powers for such purposes * * 14aC.J. 1005.

Since a report is necessary when the corporation is in the hands
of a receiver, some one must swear to the report; the regular
officers cannot do it; therefore of necessity the trustee or assig
nee must have the power. The trustee or assignee might well be
considered the general manager of the corporation during the
time it is in bankruptcy.
ML
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Counties—County Board—Dance Hall Ordinances—County
board may restrict number of dances which any licensee may
hold during any one year.
County board has not power to exempt soldier veteran or

ganizations which own their own dance hall property from
provisions of dance hall ordinances.

April 17, 1925.
L. W. Bruemmer,

District Attorney,
Kewaunee, Wisconsin.

You submit the following question:

"1. Is it within the power of the county board to restrict the
number of dances which any licensee may hold during any year?"

Under sec. 59.08, subsec. (9), Stats., the county board is given
power to:

"Enact ordinances, by-laws, or rules and regulations, provid
ing for the regulation, control, prohibition and licensing of dance
halls and pavilions, amusement parks, carnivals, street fairs,
bathing beaches and other like places of amusement. * * *"

You will note that the county board not only has the power to
provide for the regulation, control and licensing of dance hails
and pavilions, but that it also has the power to prohibit them.
If it has the power to prohibit them entirely, it certainly has the
power to restrict the number of dances which any licensee may
hold during any year. Your first question, therefore, is answered
in the affirmative.

You also submit the following:

2. "Is it within the power of the county board to grant unto
soldier veteran organizations who are owning their own dance
hall property, exemption from the provisions of the ordinance?"

This question must be answered in the negative. In State v.
Wkitcom, 122 Wis. 110, our court held, p. Ill:

"6. Neither in tax laws nor in police regulations can the fact
of prior completed military service be made the basis of dis
crimination between citizens." (Syllabus.)

On p. 122, the court said:

"* * * Certainly no considerations of gratitude due from
the community to the veteran soldier could be recognized for a
moment as authorizing the legislature to exempt him, as a so-
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called class, from a law imposing punishment for theft or other
crime, for the distinguishing circumstances would have no rela
tion to the purpose of the law, which is to protect the public
against the commission of such offenses. To accomplish that
end, it is just as essential that the war-worn veteran, when he
steals, be punished, as any other member of the community.

To grant such exemption to soldier veteran organizations
would be an unlawful discrimination in their favor, which is
condemned by the above authority.
JEM

Bonds—Corporations—Foreign Corporations—Stock of fore-
eign corporation cannot be sold on execution sale. Negotiable
bonds of foreign corporation may be sold on execution sale.

April 17, 1925.
Dwight T. Parker,

Commissioner of Bonking.
You say that when the Montfort State Bank was taken over

by the commissioner of banking for the purpose of liquidating
its assets, there was found in the bank certain personal property
belonging to C. K. Stephens, cashier. This property was levied
upon and execution sale of it is contemplated. Among this
personal property was certain stock in foreign corporations as
well as debenture bonds in foreign corporations. You ask
whether the stock and bonds can be sold by execution sale.
At common law corporation stock was not subject to levy and

sale on execution. 23C.J. 327. The right to sell corporate stock
whether domestic or foreign, on execution must be found in the
statutes. Sec. 2989, Stats., provides in part:

"Any share or interest of a stockholder in any bank doing
business in this state, whether organized under the laws of the
United States or this state, or other stock corporation which
sha.ll have been organized under the laws of this state, may be
levied upon by leaving a copy of the execution with the clerk,
treasurer, or cashier of the bank or other corporation, if there be
any such officer; * *

This section provides no method for levying on stock of
foreign corporations (except national banks), and consequently
it must be held that the right does not exist.

Sec. 2987, Stats., provides:
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"Upon executions against property the officer shall levy upon
any current money of the United States and shall pay and return
the same as so much money collected without exposing the same
for sale, and he may also levy upon and sell any bills or other
evidences of debt issued by any moneyed corporation and circu
lated as money, or a bond or other instrument for the payment
of money which was executed and issued by any person, govern
ment, state, municipal or other corporation and is in terms
negotiable or payable to the bearer or holder."

"Any * * * coi'poration" includes both domestic and
foreign corporations. State ex rel. Wisconsin Trust Co. v. Leuch,
156 Wis. 121. If the debenture bonds are "in terms negotiable
or payable to the bearer or holder" they may be sold on execu
tion sale.

ML

Corporations—Articles of incorporation submitted to secre
tary of state for filing disapproved.

April 20, 1925.

Fred R. Zimmerman,
Secretary of State.

You submit the articles of incorporation of the Knights of the
Ku Klux Klan of Wisconsin, which have been presented to your
office for filing. You inquire whether there is any legal reason
why these articles should not be filed.

Article V provides as follows:

"Said corporation shall be subordinate to, and subsidiary of,
the Knights of the Ku Klux Klan, a corporation organized and
existing under and by virtue of the laws of the state of Georgia,
and shall be known as a Realm under the .system of organization
of said last named corporation; said Realm shall be divided into
Provinces and Klans, a Province being any major division of
said Realm, and a Klan being a local subordinate lodge or organ
ization; and the constitution, laws, rules and regulations of the
corporation last above named are adopted for the organization
conduct and control of said Realm, Provinces and Klans."

It appears by the above article that the proposed corporation
is to be "subordinate to and a subsidiary of" a corporation by
similar name existing under and by virtue of the laws of the
state of Georgia. This is a most unusual statement in the case of
a nonstock organization. It appears clear that such a corpora
tion cannot be organized under the laws of this state as a sub
sidiary of a foreign corporation. It must have been within the
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contemplation of the framers of the Wisconsin statutes that
the members of a nonstock corporation in this state should elect
the officers and control the corporation, something which is
evidently intended to be prohibited or at least restricted by
article V as drawn.

Under our form of government, the state is the sovereign and
is supreme, and the corporation exists as an entity only as a child
of the state. When the state creates a corporation as a new
entity, it thereby delegates a part of its sovereignty, and it can
not be presumed that it would so delegate a part of its sover
eignty to be controlled by any outside authority, except the
federal government, to the extent of the powers conferred upon
the federal government.

Furthermore, article VII provides as follows:

"The first meeting of this corporation shall be held on the 29th
day of May, A. D. 1925."

The statutes require, in case of a corporation formed without
capital stock that

"the articles shall fix the time and place for the first meeting for
the election of officers." Sec. 180.02, subsec. (7).

You are, therefore, advised that the articles submitted are not
entitled to filing in your office.
CAE

Corporations—Insurance—Title Guaranty Companies—Part
nership may engage in title guaranty business without comply
ing with sees. 180.19 to 180.215, Stats., and may use in its name
words "title guaranty company."

Title guaranty business is insurance, and partnership engaged
therein is subject to insurance laws and jurisdiction of insurance
department.

April 24, 1925.
J. V. Ledvina,

District Attorney,
Park Falls, Wisconsin.

You submit two questions:
1. May a partnership engage in the title guaranty business

without complying with the provisions of sees. 180.19 to 180.215,
inclusive. Stats.?
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It is a general principle of law that an individual may do any
thing that he is not prohibited by law from doing, while a cor
poration, being purely a creation of the law, may do nothing
except what it is authorized by law to do. In the present case
we are considering individuals engaged as partners.
Ch. 180, Stats., of which sees. 180.19 to 180.215 are a part,

relates to the organization and powers of domestic corporations.
A corporation may be organized under ch. 180 "for any lawful
business or purpose" with certain exceptions otherwise specially
provided for and not here relevant. See. 180.01. A corporation
organized under ch. 180 must of course, comply with all the re
quirements applicable to it contained therein. A corporation
may be organized under ch. 180 for the purpose of engaging in
the business of guarantying titles, and sees. 180.19 to 180.215 set
forth certain requirements speciallyapplicable to such a corpora
tion, which must be complied with before it is authorized to do
any business. It is to be noted that these said sections provide
only that corporations shall meet the requirements therein set
forth. No reference is made to individuals or partnerships. I
find no provision in said sees. 180.19 to 180.215 to indicate that
the word "corporations" as used therein shall include an individ
ual or a partnership; nor in any other section of ch. 180; nor in
any statutory provision outside of ch. 180. Unless there is some
statutory provision that the word "corporation" as used in the
sections here referred to includes an individual and a partner
ship, its meaning must be taken to be the ordinary meaning
which would include neither an individual nor a partnership.

Neither do I find any statutory provision that prohibits an
individual or a partnership form engaging in the title guaranty
busine^. There can be no question that such business is a lawful
business which, unless prohibited, may be engaged in by an
individual or a partnership.

Therefore, the conclusion is that a partnership may engage in
the title guaranty business without complying with the provi
sions of sees. 180.19 to 180.215, inclusive.
However, as will be pointed out, it does not follow that a

partnership engaged in the title guaranty business is not subject
to regulation.

The title guaranty business is recognized 3.s,insurance business.
A title guaranty contract constitutes insurance. Joyce, The Law
of Insurance (2d ed.) Vol. 1, sec. 339g, pp. 826-827; Stensgaard
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V. St. Paul Real Estate Title Insurance Co., 50 Minn. 429, 52 N.
W. 910, 17 L. R. A. 575; Trenton Potteries Co. v. Title Guarantee
& Trust Co., 64 N. Y. S. 116, 50 App. Div. 490. Such business is
expressly recognized as insurance by our statutes in ch. 201, sec.
201.04, which enumerates the purposes for which an insurance
corporation may be formed:

"(8) Title Insurance.—To examine titles to real and personal
property, furnish information relative thereto and insure against
loss or damage by reason of incumbrance and defects in titles
and against nonpayment of principal and interest of bonds and
mortgages."

Sec. 201.01 of ch. 201, relating to insurance in general,
provides as follows:

"Unless the context of any statutes or law relating to insur
ance indicates othervdse, the following words and phrases shall
be understood in the sense herein set forth and defined:
"(1) 'Company' includes all corporations, associations,

partnerships, or individuals engaged as principals in the business
of insurance, except mutual benefit societies.

"

Sec. 209.11 of ch. 209, relating to miscellaneous insurance
provisions, provide in part as follows:

"No corporation, association, partnership or individual shall
do any business of insurance of any kind, * * * in this
state * * * except according to the conditions and restric
tions of these statutes. And the term insurance corporation as
used in this chapter may be taken to embrace every corporation
association, partnership or individual engaging in any such busi
ness."

The above quoted provisions are very broad. They, especially
sec. 209.11, clearly show that our insurance laws are intended
to regulate associations, partnerships, and individuals, as well as
corporations doing an insurance business. The term "in this
chapter," as used in sec. 209.11, refers to ch. 89, Stats. 1921;
this because sec. 209.11 (then sec. 1978) was in 1921 a part of ch.
89 which contained all insurance regulations. In 1923 these
regulations were placed for convenience in separate chapters and
renumbered. Their meanings were not thereby changed. In
other words, the provision in sec. 209.11 that the term insurance
corporation as used "in this chapter" may be taken to embrace
partnerships, refers to all of those statutory regulations formerly
contained in ch. 89, Stats. 1921.
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Applying sec. 209.11 (then sec. 1978), the attorney general has
expressly ruled that persons doing insurance business as a
partnership come within the regulation of the state department
of insurance the same as corporations. Op. Atty. Gen. for 1908
486. See also VIII Op. Atty. Gen. 95 and X Op. Atty. Gen. 178.

Therefore, the conclusion is that a title guaranty business con
ducted by a partnership, being an insurance business, is subject
to the insurance laws of this state and to the jurisdiction of the
insurance department. This conclusion is strenghtened by the
fact that whereas formerly sec. 180.21 declared that title guar
anty corporations were not insurance companies within the
meaning of ch. 89, except as to the provisions relating to taxa
tion, now the section does not contain such provision, it having
been removed therefrom by ch. 86, laws of 1923.

2. Is it unlawful for a partnership engaged in the business of
guarantying titles to real estate to use in its firm name the words
"Title Guaranty Company"?

I agree with you that sec. 216.01 does not prevent a partner
ship engaged in such business from using the firm name "Title
Guaranty Company." The legislature dealt with the subject
of unlawful use of a corporate name when it enacted sec. 44706
and 4470c, but it expressly limited the application of such sec
tions to persons or partnerships engaged in mercantile or com
mission business. There appearing to be no prohibition against
the use of the name "Title Guaranty Company" by a partner
ship engaged in the title guaranty business, your second ques
tion must be answered in the negative.
TLM

Appropriations and Expenditures—Bridges and Highways—
Constitutional Law—Limitation in sec. 10, art. VIII, Wis. Const,
on amount that can be appropriated does not apply to appropri
ations for highways. In view of question as to probable inter
pretation, secretary of state is justified in refusing to audit
claims pending court decision.

April 25, 1925.
Fred R. Zimmerman,

Secretary of State.
I have your letter of April 24 in which you state that under

date of April 21, 1925, the Wisconsin highway commission
wrote your department as follows:
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"We enclose herewith voucher in favor of N. B. Dexter, in the
amount of $25.00, to pay for right of way required for the con
struction of Wisconsin Federal Aid Project No. 406-A. This
project is one which is to be financed out of the Federal Aid
Construction funds provided for the calendar year 1925 and is
directly chargeable against the appropriation of one million
dollars made in section 2 of chapter 30, laws of 1925. This ap
propriation is in excess of two-tenths of one mill on the taxable
property of the state as determined by the last preceding state
assessment,"

Your letter further states:

"In order to pay the attached voucher of $25.00, it will be
necessary to set up the million dollar appropriation provided in
section 2, chapter 30, laws of 1925.
"This appropriation, in addition to what has already been set

up for the highway commission for this fiscal year, exceeds the
constitutional limitation of two-tenths of a mill on the taxable
property of the state, as determined by the last preceding state
assessment.

"The language of the amendment to the constitution raises
this question: Does the amendment to section 10 of article VIII
of the constitution limit the appropriation which may be made
in any one year to two-tenths of a mill on the taxable property
of the state, as determined by the last preceding state assess
ment, for all purposes—highway as well as forestation?
"Your opinion on this question will be appreciated."

In reply you are advised that it is my opinion that the limita
tion on the amount that can be appropriated under sec. 10 of
art. VIII as now amended applies only to appropriations for
forestry purposes, and that as secretary of state you may audit
and the state treasurer may make payments upon legislative
appropriations for highway purposes without regard to the
limitation in the provision relating to forestry.

It is, however, proper for you to take into account the fact
that the question you raise has not been passed upon by the
supreme court and that a final decision must come from the
supreme court. The amounts involved in appropriations by the
legislature for highway purposes are so large and the question
is one of such far-reaching importance to the people of the state
as well as to you and to the state treasurer personally that you
would be fully justified, if you so elect, in refusing to audit claims
for highway purposes until the question has been definitely
decided by the supreme court of the state.
HLE
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Counties—Public Offi.cers—County Judge—Salary of county
judge of Iron county is salary fixed by county board for that
county prior to commencement of term of office and covers all
duties imposed on that office during that term.

April 27, 1925'
11: - Warren B. Foster,

District Attorney.
Hurley, Wisconsin.

You say that the salary of the county judge of Iron county
was fixed at $800. The salary of the municipal judge was fixed
at $2000. The county judge died in January and the legislature
then abolished the office of municipal judge by ch. 21, laws 1925
and by ch. 22 imposed the duties of that office upon the county
judge and by that same act provided that for performing such
additional duties the county judge should receive the $2000 per
annum, the same as had been fixed for the municipal judge, until
the salary of the county judge could be legally fixed by the
county board.

After the adoption of that act and on March 23, the governor
appointed a county judge to fill the unexpired term, and you ask
if he can draw the $2000 as so fixed for his added work in addi
tion to the $800 fixed for the salary of county judge.
Your attention is called to the opinion of this department in

XIII Op. Atty. Gen. 486, which I think decides the legal prin
ciples involved in.your inquiry and confirms your opinion as to
the law.

Sec. 14, art. VII, Wis. Const., says the jurisdiction, powers and
duties of judges of probate shall be prescribed by law.
Sec. 2443 prescribes the general jurisdiction of county courts

and it then provides:

" * * ♦ courts shall have and exercise such

other jurisdiction and powers as are or may be conferred by
law."

Sec. 2441 provides that the term of office of county judge
shall be six years commencing on the first Monday in January
after such election.

By the provisions of sec. 14, art. VII of our constitution the
legislature could increase or diminish the duties and powers of
of the county judge at any time, and that is generally true of the
powers and duties of all officers.
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In the opinion of the attorney general, XIII Op. Atty. Gen.
486, attention was called to the fact that in the early case of
Rooney v. Milwaukee, 40 Wis. 23, our supreme court held that
under the provisions of sec. 23, art. IV, Wis. Const., which pro
vides that the legislature shall establish but one system of town
and county government, which shall be as nearly uniform as
practicable, the method of fixing the salary of county officers
by the county board as prescribed by sec. 59.15:

"was a part of the system of county government, * * *
and that an act fixing the salary of a particular county officer
violated the constitutional requirement of uniformity."

The court said in that case, pp. 27-28:

"* * * The salary must go upon the duties of the office,
not upon the influence of the officer. And the statute appears to
be as manifestly part of the system of county government, as
any other statutory provision; as manifestly as the constitution
itself is part of the system of state government. The statute
enters into and foiTns an e.ssential and weighty provision of the
organic law of county, government established by the legislature.
It enacts a vital principle, to control county government
throughout the state. And it would be a signal breach of uni
formity of the organic system of county government required by
the constitution, that the board of supervisors of any county
should be permitted or required to disregard the wholesome
principle binding all the other counties of the state. * * *
The legislature may at pleasure repeal the statute * * *
but cannot suspend its operation in a single county."

That is exactly what the legislature attempted to do here.
It did not repeal the statute which delegates to the county board
the power to fix the salaries of county officers including county
judges but it says that in one particular county for one particular
time the salary of that one particular office shall be a specific
amount for performing certain duties imposed upon the office
in addition to the salary of the office.

If the legislature could do that as to Iron county, clearly it
could do it as to each other county in the state whenever a judge
died or resigned. I think the legislature must have assumed that
this would be a new term of office, but the difficulty of that the
ory is that the law fixes the term at six years and requires that
the salary shall be fixed for that full term of six years before
the commencement of the term and that term of office contin

ues during the full period of six years no matter how many
judges die or resign during that period.
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The constitutional limitation is as binding upon the legislature
as it is upon the county board and with the law as established
in the Rooney case, that the method of fixing the salary of county
officers by the county board, including the salary of the county
judge, is "a part of the system of county government," I can see
no possible justification for the legislature's saying that for this
one particular time in this one particular county the salary of
this one county judge shall be the amount fixed in this par
ticular way for the performance of a part of the duties of that
office. Clearly, under this law the county judge will -perform
these new duties as county judge and not as municipal judge,
for that office was abolished, and he will perform these new
duties in the same way that he performs any other new duties
imposed upon the office during his term. It is quite safe to as
sume that he will find that new or additional duties will be im

posed upon the office by each legislature, for that is the experi
ence of most officers, and the fact that here there were many
duties instead of one or two does not change the legal principle
involved.

TLM

Bridges and Highways—Condemnation—Mortgages, Deeds,
etc.—Where strip of land was conveyed to electric power com
pany by warranty deed with provision that such land is to be
used as and for right of way for construction and operation of
electric railway and for transmission of electric current for rail
way, light, heat, signal and other purposes, both grantor and
grantee should be made parties in condemnation proceeding to
condemn part of such land for other purposes or both should
join in deed convejdng land for such purposes.

April 27, 1925.
Highway Commission.

You say the Northern States Power Company owns a strip of
land along the right of way of the C. St. P. M. & 0. Ry. Co. on
which it maintains a high-power transmission wire but you say
the strip is wider than is necessary for that purpose.
You enclose a copy of the foi-m of deed by which the power

company acquired and holds such land and you ask—
1. Did the Northern States Power Company, which is the

successor to the Chippewa Valley Company, acquire title to the
land without any reservation as to its future use?
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2. Can the company convey this land to the county for high
way purposes?

3. If not, can the county condemn for the highway and should
•the original owner be joined in the condemnation?

4. Would a conveyance from the power company and the
farmer to whom the land might revert protect the county?
The deed is in the form of an ordinary warranty deed (not

statutory form) and contains the usual covenants of seizin and
warranty which indicates that it may have been drawn on an
ordinary printed form of warranty deed, but after the descrip
tion of the premises conveyed it has in it the following provi
sions:

"Such strip or parcel of land is to be used as and for a right
of way for the construction and operation of an electric railway
and for the transmission of electrical current for railway, light,
heat, power, signal and other purposes and in the event that
said grantee, its successors and assigns shall use said premises
for none of such purposes for a period of five (5) years from the
date hereof, title to the premises being conveyed shall revert to
the parties of the first part, their heirs, representatives and as
signs."

The answer to your questions involves the necessity of de
termining under the circumstances whether these special pro
visions as to the use of the premises are covenants or conditions
subsequent.
The general rules of law involved may be settled by a refer

ence to a few general principles decided in a number of decisions
of our own courts.

Deeds, like other instruments, should be construed so as to
arrive at the intention of the parties. If there is no ambiguity
in the deed, the intent must be determined from the language
used and effect must be given to all provisions if that can be
done without doing violence to the language used. Polebitzke
et al. V. John Week Lumber Co., 157 Wis. 377; Dougan v. H. J.
GrellCo., 174 Wis. 17.
The grant of the fee may be coupled with a restriction upon

the use and such restriction may be in the nature of a condition
subsequent or a mere covenant depending upon the language
and circumstances in each case. Polebitzke et al. v. John Week
Lumber Co., 157 Wis. 377.

Conditions subsequent when accompanied by a reverter
clause may work a forfeiture or reversion of the title but rever-
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sions are not favored in the law and will be strictly construed.
Burrows v. Madison Park & Pleasure Drive Assn., 177 Wis. 639;
Polehiizke at at. v. John Week Litmber Co., 157 Wis. 377.

Covenants are favored in the law and I think may be enforced,
by an action for damages in case of a breach of the covenant or
in cases where that remedy is not adequate, equity might be
resorted to to compel proper use or to enjoin improper use of the
premises and there might be cases where a court of equity might
forfeit or revert the title. Polebitzke el at. v. John Week Lumber
Co., 157 Wis. 377; Burrows v. M. P. & P. D. Association, 177
Wis. 639; same case in 163 Wis. 322; Will of Baird, 171 Wis.
215; Dougan v. H. J. Grell Co., 174 Wis. 17.
The deed under which the Chippewa Valley Ry.Lt. & Pr. Co.

holds its title is somewhat different from those any of the cases
cited: It has in it a specific forfeiture or reversion provision if
said company "shall use said premises for none of such purposes
for a period of five (5) years from date," so that no reversion has
taken place under that provision of the deed.
In the case of Dougan v. H. J. Grell Co., 174 Wis. 17, a lease

provided:

"Said premises were to be used only for the purpose of manu
facturing butter and cheese" (pp. 18, 23).

The court said, p. 23:

"What effect such language might have in caseof an attempted
use by the lessees of the premises for some other purpose than
that of manufacturing of butter and cheese it is not necessary
to consider. It is plain, however, that such language cannot be
properly construed to imply an undertaking or obligation on the
part of said lessees or their successors in interest that there
should be continuously kept up for a period of ninety-nine years,
such butter and cheese industry."

The above case does not appear to control this situation be
cause the word "only" was evidently the determining factor in
that case. The word "only" as there used simply expresses the
idea that it should not be used for any other purpose but need
not be used at all, while here, this deed says:

"Such strip or parcel of land is to be used as and for the pur
poses named."

The court here could not apparently limit the time for which
it should be so used without making a new contract. If a limita-
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tion could be placed upon the time or term of such use by the
court, it would have to be done without any expression of the
parties as to their intention.

Considering the provision as a covenant and not as a condi
tion subsequent, it seems to me that the rights and remedies
of the parties and the relief that a court could give would depend
quite largely upon the conditions that may develop and the
form of action brought in case of breach of the covenants in the
future in order to properly protect the rights of the parties and
confine its use to the purposes for which it was conveyed, for,
if it cannot be confined to that use, then a use might be made
that would practically destroy the whole farm.

It is my opinion that, notwithstanding the general warranty
form of deed used, the specific provision that it shall be used
for the particular purposes named gives the grantor an interest
in the land which should be obtained either by making him a
party in the condemnation proceedings or by having him join
in the conveyance.

CAE

Conslitutional Law—Dairy and Food—Oleomargarine—BiW
No. 7, A., relating to manufacture and sale of oleomargarine
and similar products, is not clearly unconstitutional. There is
language in both federal and our state decisions which would
indicate that such legislation may be upheld.

April 28, 1925.

Herman J. Severson, Chairman,
Senate Committee on Agriculture, Labor & Industry.

You have pending before your committee Bill No. 7 A., re
lating to the manufacture and sale of oleomargarine and similar
compounds. The bill has been amended various times and
passed the assembly in the following form:

"Section 1. A new subsection is added to section 98.07 of the
statutes to read: (98.07) (3a) It shall be unlawful for any person,
firm or corporation, by .himself, his servant or agent, or as
servant or agent of another, to manufacture, sell or solicit or
accept orders for, ship, consign, offer or expose for sale or have in
possession with intent to sell, any oleomargarine, article, prod
uct or compound made wholly or partly out of any fat, oil or
oleaginous substance or compound thereof other than milk fats
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to which milk or milk fats or any of the derivatives of either
have been added."

You inquire if the bill would be constitutional if it should be
enacted into a law.

Oleomargarine has been the subject of legislation in this state
since the year 1881. It is unnecessary however, to review the
legislative history for the purpose of this opinion.
The supreme court of our state has sustained the validity of

legislation prohibiting the coloring of oleomargarine in imitation
of the color of yellow butter. See Meyer r. State, 134 Wis. 156;
Essex V. State, 170 Wis. 512.
The supreme court of the United States was called upon to

pass upon the validity of a law prohibiting the sale of oleo
margarine during the year 1887. In this ease, a statute of
Pennsylvania which prohibited the manufacture out of oleo-
aginous substances other than milk products of any article
designed to take the place of butter was upheld. The court said:

.  "* * * The legislature of Pennsylvania, upon the fullest
investigation, as we must conclusively presume, and upon
reasonable grounds, as mi^t be assumed from the record, has
determined that the prohibition of the sale, or offering for sale or
having in possession to sell, for purposes of food, of any article
manufactured out of oleaginous substances or compounds other
than those produced from unadulterated milk or cream from un
adulterated milk, to take the place of butter produced from un-
adulterated milk or cream from unadulterated milk, will promote
Ir 9 health, and prevent frauds in the sale of such articles.If all that can be said of this legislation is that it is unwise, or
unnecessarily oppressive to those manufacturing or selling
wholesome oleomargarine, as an article of food, their appeal
™  ® legislature, or to the ballotbox, not to the judi-ciary. The latter cannot interfere without usurping powers com
mitted to another department of government." Powell v.
Pennsylvama, 127 U. S. 678, 686.

This case has never been directly overruled by the supreme
court. There are, however, a number of more recent eases which
have recognized oleomargarine as a wholesome product. It is
unnecessaiy to discuss these cases. Your attention is directed to
the following citations: Schollenherger v. Pennsylvania, 171 U. S.
1; Collins V. New Hampshire, 171 U. S. 30.
In the case of People v. Marx, 99 N. Y. 377, a statute which

absolutely prohibited butter substitutes was held uneonstitu-
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tional. In this case, however, it was conceded that oleomar
garine was a wholesome food product.
The Minnesota supreme court in the case of State v. Hanson,

118 Minnesota 85, held unconstitutional a statute which prohib
ited the manufacture or sale of oleomargarine made in conscious
imitation of any shade of butter, on the ground that in it effect
prohibited the manufacture and sale of all oleomargarine.
The supreme court of Wisconsin, in the ease of State ex rel.

Carnation M. P. Company v. Emery, 178 Wis. 147, upheld the
constitutionality of a law prohibiting the sale of filled milk,
which product was manufactured by extracting the butter fat
from the milk and inserting in its place cocoanut oil. It was
shown that the compound product so obtained was not injurious
to health, but was a wholesome food product although it did not
contain all the properties of milk. The following quotations
from the opinion seem to have considerable bearing upon the
matter now under consideration.

"It extends further, and embraces the right to prohibit all
things which constitute obstacles to a greater public welfare
*  * *, and to do whatever will promote the general conveni
ence or the general prosperity * * * including even such
matters as the preservation of the reputation of a great industry
of the state against injury in markets outside of the state"
(p. 153).
"The measures which the legislature may adopt for such

purposes may be either regulatory or prohibitory, whichever
the legislature deems the more effective method of accomplish
ing the result, * * * and they may be either in the form of
general directions or of detailed measures against a particular
article" (pp. 153-154).

"If there is any reasonable basis upon which the legislation
may constitutionally rest, the court must assume that the legis
lature had such fact in mind and passed the act pursuant thereto.
The court cannot try the legislature and reverse its decision as
to the facts. All facts necessary to sustain the act must be taken
as conclusively found by the legislature, if any such facts may
be reasonably conceived in the mind of the court. 6 Ruling Case
Law, pp. 102-116, sections 101-116, inclusive, and cases there
cited" (p. 160).
"The constitution of our state was ordained, among other

things, to promote the general welfare. Thus it might well be
that the legislation in issue could be upheld to protect the repu
tation of the state for its dairy products in the markets of the
country from adulteration and misleading representations. The
advertisements of cocoanut-oil compounds have been skilfully
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prepared to give the impression that the compounds are equal
to if not better than the genuine dairy product" (pp. 161-162).

The supreme court of the United States also sustained the
validity of filled milk legislation in the case of Hebe Co. v. Shaw,
248 U. S. 297. The following quotation from the opinion is
deemed significant, p. 303:

*  * It is true that so far as the question of fraud is con
cerned the label on the plaintiffs' cans tells the truth—but the
consumer in many cases never sees it. Moreover, when the label
tells the public to use Hebe for purposes to which condensed
milk is applied and states of what Hebe is made, it more than
half recognizes the plain fact that Hebe is nothing but condensed
milk of a cheaper sort.
"We are satisfied that the statute as construed by us is not

invalidated by the Fourteenth Amendment. The purposes to
secure a certain minimum of nutritive elements and to prevent
fraud may be can-ied out in this way even though condensed
skimmed milk and Hebe both should be admitted to be whole
some. The power of the legislature 'is not to be denied simply
because some innocent articles or transactions may be found
within the prescribed class. The inquiry must be whether, con
sidering the end in view, the statute passes the bounds of reason
and assumes the character of a merely arbitrary flat.' Purity
Extract and Tonic Co. v. Lynch, 226 U. S. 192, 204. If the charac
ter or effect of the article as intended to be used 'be debatable,
the legislature is entitled to its own judgment, and that judg
ment is not to be superseded by the verdict of a jury,' or, we may
add, by the personal opinion of judges, 'upon the issue which
the legislature has decided.' "

In the case of Sligh v. Kirkwood, 237 U. S. 52, legislation pro
hibiting the shipment of immature fruit was sustained. The
court recognized the right of the state to protect its industry,
as is shown by the following quotation, p. 61:

"So it may be taken as established that the mere fact that
interstate commerce is indirectly affected will not prevent the
state from exercising its police power, at least until congress,
m the exercise of its supreme authority, regulates the subject.

"We may take judicial notice of the fact that the raising of
citrus fruits is one of the great industries of the state of Florida.
It was competent for the legislature to find that it was essential
for the success of that industry that its reputation be preserved
in other states wherein such fruits find their most extensive
market. The shipment of fruits, so immature as to be unfit for
consumption, and consequently injuiious to the health of the
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purchaser, would not be otherwise than a serious injury to the
local trade, and would certainly affect the successful conduct
of such business within the state. The protection of the state's
reputation in foreign markets, with the consequent beneficial
effect upon a great home industry, may have been within the
legislative intent, and it certainly could not be said that this
legislation has no reasonable relation to the accomplishment of
that purpose."

Your attention is also directed to the following cases: Bacon v.
Walker, 204 U. S. 311; Hebe Co. v. Calvert, 246 Fed. 711.
There does not seem to be any case precisely in point except

that of Powell v. Pennsylvania, supra. Although this case has
not been directly overruled, the United States supreme court
has, in a number of instances, recognized oleomargarine as a
wholesome food product, and it is not certain that the court
would apply this case to its fullest extent if the matter were not
presented to it. There appears, however, to be considerable
authority for the proposition that the state may go a consider
able way in protecting its citizens against possible frauds.

It is contended that oleomargarine is not sold upon its merits,
but is sold as a product which tastes like butter, and that a
concious effort is made to imitate the taste of butter. It is also

alleged that the milk products, aside from being used as an
emulsifying agent, also impart the butter flavor to the oleomar
garine. Assuming these facts to be true, it might be held that
the manufacture and sale of this article constitutes a species of
fraud.

There is also language in the cases above cited which is broad
enough to sustain the proposition that Wisconsin, being a great
dairying state, can protect this industry from being injured by
products made in imitation of the dairy product known as
butter.

From the authorities above cited, it would seem that, al
though the matter is not free from doubt, the law might be
sustained as a constitutional exercise of the police power. It
cannot, at least, now be said that the law is clearly unconstitu
tional.

CAE
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Corporations—Real Estate—Employe of corporation to secure
purchasers for its real estate must be licensed real estate sales
man.

Town Officers—Election Officers—Elections—Public Officers—
Irregularity in town election, i. e., town supervisors' acting as
inspectors of election and town clerk's acting as one of clerks
of election at election where they were candidates for election,
does not, in absence of fraud, affect legality of election.

Officials are acting in violation of law and may be criminally
prosecuted for their illegal acts.

April 30, 1925.

J. C. Davis,
District Attorney,

Hayward, Wisconsin.
You inquire whether it is necessary, in view of the provisions

of ch. 136, that a person employed on a salary by a corporation
owning land to find and report prospective buyers of the lands
to the corporation officials, be licensed either as a real estate
salesman or as a real estate broker, the said employe not being
authorized to close any transaction affecting the land so offered
for sale.

You also state that said employe is not engaged in the selling
of any other lands than those belonging to the corporation, and
that his duties are not alone selling but checking and following
up matters of trespass, etc.

This question is answered by an official opinion in X Op.
Atty. Gen. 205, in which it was held that officers who have
authority by virtue of their offices and articles and by-laws to
sell lands of their corporation and fix terms of sale do not need
licenses to act; other officem and employes do need licenses,
under sec. 1636-225 (now sec. 136.01) Stats. This section in
cludes in the definition of a real estate broker,—one who offers
or attempts to negotiate a sale, exchange, purchase or rental
of an interest or estate in real estate for another, for commis
sion money or other thing of value. So the fact that this em
ploye is not authorized to close the transaction will not neces
sitate a different ruling.
You make further inquiry and state that at the town election

held on the first Tuesday of April, 1925, in one of the towns of
Sawyer county, two of the town supervisors acted as inspectors
of election, and the town clerk acted as one of the clerks of elec-
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tion; that these two supervisors and the town clerk were candi
dates for re-election; that objections were made by some of the
electors to their acting as such inspectors and clerk of election;
that nevertheless they did so act; that the result of the election
was that these candidates were re-elected to their respective
offices, and so far as you can learn no votes were challenged and
all of the voters at the election voted for the candidates for
which they wished to vote. You submit two questions:
"1. Does such irregularity in the composition of the election

board effect the legality of the election?"

This question must be answered in the negative, in the ab
sence of fraud, which is clearly shown from your statement of
facts. The irregularity will not in any way affect the legality
of the election.

You also inquire:

"2. Would these two supervisors and the town clerk who
served on the election board when candidates for the re-election
violate any criminal law so as to make them liable to prosecu
tion?" ^

This question must be answered in the affirmative. I refer
you for authority for the answers to both of these questions to
XII Op. Atty. Gen. 326.
JEM
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Education—Blind—Fact that person receives blind pension
does not make him pauper; he may acquire new settlement in
place in which he now resides.

May 1, 1925.

Gad Jones,
District Attorney,

Wautoma, Wisconsin.
You state that in the year 1919 one A, then a resident of

Marathon county, was receiving a pension from his county as a
blind person; that he had no property and no means of support,
except this pension; that while in this condition, he removed to
Waushara county, where he has resided for several years; that
his only means of support was the pension which was then being
paid by Marathon county; that in 1923 this pension was discon
tinued, and it became necessary for the town in which Mr. A
resides to aid him as a poor person. You inquire:

"Could Mr. A acquire a new settlement in this county while
being supported or at least partially supported by Marathon
county under the provisions of the blind pension law?"

Sec. 49.02 provides that "no residence of a person in any town,
village, or city while supported therein as a pauper shall operate
to give such person a settlement therein."

Sec. 47.08 provides, concerning the amount of blind pensions,
as follows:

♦  Such pension shall be an amount which when
added to any amount received as an income from other sources
not to exceed four hundred and eighty dollars, if blind, and seven
hundred and twenty dollars if both blind and deaf. In no event,
however, shall any pension exceed three hundred and sixty dol
lars if blind and four hundred and eighty dollars if both blind
and deaf."

It is also provided that the recipient of the blind pension must
not be an inmate of a charitable, reformatory or penal institu
tion, or in any public school for the blind or deaf, etc., and must
not be publicly soliciting alms and must not have relatives who
can be compelled to support him under the provisions of the
statutes.

It is significant that the legislature, in enacting the law, used
the word "pension." "Pension" is defined in Funk & Wag-
nail's New Standard Dictionary as:
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"1. A periodical allowance to an individual or to those who
represent him, on account of * * * some meritorious work
done by him; especially,such an allowance made by a govern
ment. * * * 3. A payment made to one not a servant to
retain his good will, or to royal favorites to assist them to main
tain their state, or to men of science to enable them to carry on
their work."

You will note that under the statute the person receiving the
pension need not be destitute or indigent. He may have prop
erty and even an income but still be entitled to the pension. I
believe the legislature designedly used the word "pension" so
as to take away the stigma that would attach to the allowance
if it were considered a gift to a pauper.
I am of the opinion that one who received a blind pension

cannot for that reason be said to be supported as a pauper at
his place of residence, and I believe Mr. A could acquire a new
settlement in your county while receiving the blind pension
paid to him by Marathon county.
JEM

Abandonment—Criminal Law—Extradition—Abandonment
of wife and child is not extraditable offense under treaties with

Great Britain; one guilty of such offense who has escaped to
Canada cannot be returned by extradition.

May 1, 1925.

Harold P. Smith,

District Attorney,
Fort Atkinson, Wisconsin.

You inquire whether you may secure extradition papers for a
fugitive in Canada who is charged with abandonment of his wife
and child. An international extradition is based on treaties
only, and any offense which is not made extraditable by treaty
between the nations involved is not an extraditable offense.
25 C. J. 274.

Abandonment and nonsupport are not extraditable offenses
under the treaties existing between the United States and Great
Britain, providing for extradition of fugitives from justice of
the United States who may have sought an asylum in Canada.
Ill Op. Atty. Gen. 830; Op. Atty. Gen. for 1912, 959.
JEM
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Criminal Law—Intoxicating Liquors—Evidence—It is lawful
for officer to secure evidence against defendant of unlawful sale
of liquor by inducing detective to purchase liquor from him;
evidence of detective is admissible in evidence against de
fendant.

May 2, 1925.
Otto L. Glen,

District Attorney,
Clintonville, Wisconsin.

In your letter of April 17 you state that a Mr. A went to the
chief of police and told him that he wished to produce evidence
against a certain person for selling liquor unlawfully; that the
chief of police then went with A to the sheriff and the sheriff
gave A two dollars and a marked empty bottle, and the chief
of the police and Mr. A then went to the residence of the de
fendant, and Mr. A rapped at the door and bought a bottle of
moonshine for which he paid defendant two dollars, and re
ceived fifty cents in change. While this was going on, the chief
of police in uniform was standing in the shadow beside Mr. A,
in order to see what was transpiring, and the whole matter was
planned for the purpose of getting evidence of sale against the
defendant, A being used as the agent of the sheriff and police to
procure the evidence. You state that the defendant was duly
arrested and is now bound over for trial in the circuit court.
You inquire:

"Is the evidence of the above transaction admissible against
the defendant?"

It is generally held that evidence obtained by fraud, decep
tion, stealth or strategy may nevertheless be lawfully used
against the defendant in a criminal case. 16 C. J. 570; 8 R. C.
L., par. 190. The rule is laid down in said par. 190, p. 194, as
follows:

"* * * Courts, in the administration of the criminal law,
are not accustomed to be oversensitive in regard to the sources
from which evidence comes, and will avail themselves of all evi
dence that is competent and pertinent, and not subversive of
some constitutional or legal right."

Courts have generally held that one participating in a crime
is not to be considered as an accomplice, if he was simply acting
in the capacity of a detective, and without guilty intent, but
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solely to aid in ferreting out crime of which the defendant had
been suspected. Wright v. State, 7 Tex. Ct. App. 574, 32 Am.
Rep. 599.
In State v. McKean, 36 la. 343, 14 Am. Rep. 530, it was held

that one who enters into communication with criminals and

assists him in perpetrating a crime without any felonious in
tent, but solely for the purpose of discovering and making known
their crimes and disclosing them for the benefit of the public, is
not to be regarded as an accomplice, even though he be not an
officer of the law, or charged with any public duty to detect
offenders.

Under the facts stated, I do not believe that any constitutional
rights of the defendant were violated, and that the evidence
obtained through the instrumentality of Mr. A is admissible
in evidence.

JEM

Constitutional Law—Counties—Public Officers—County Board
—Supervisors—Legislature has constitutional power to limit or
reduce representation of existing cities on county boards.

May 2, 1925.
W. L. Smith, Senator,

24th District,
Senate Chamber.

You submit a proposed substitute amendment to Bill No.
204, A., relating to the number of supervisors in cities, and
amending sees. 59.03, subsec. (2), par. (b), and 62.09, subsec.
(1), par. (a), so as to provide that cities with a population of
10,000 or less shall have but one supervisor (member of county
board) for each 800 or major fraction thereof of population, but
at least one supervisor for each county in which it is located;
and you ask for an opinion on the following question:

"Has the legislature power to limit or reduce the representa
tion of cities now incorporated on county boards?"

The question is answered in the affirmative.
The composition of county boards is a subject over which the

legislature has full control within the constitutional mandate
to "establish but one system of town and county government,
which shall be as nearly uniform az practicable" (art. IV, sec.
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23), and it may change the basis of representation of cities
thereon at its pleasure, and make such change applicable to
existing cities, subject only to the constitutional rule of uni
formity. I can perceive no constitutional objection to the pro
posed substitute amendment, as it applies uniformly to the com
position of all county boards in the state. State v. Kersten, 118
Wis. 287; Cathcart v. Comstock, 56 Wis. 590. See also State v.
Groth, 132 Wis. 283; State v. Archibald, 146 Wis. 363. The case
in 118 Wisconsin seems decisive of the precise question you
present.
I note that the proposed substitute amendment provides that

the act shall not affect the term of office of any supervisor al
ready elected until the expiration of such term, so that no ques
tion is raised or answered as to the power of the legislature to
change the term or abolish the office of present supervisors.
FEB

Prisons—Prisoners—Paroled inmate of Wisconsin state re

formatory may enter into contract of copartnership and sue for
value of his services, so long as he does not violate any orders
or rules of board of control.

May 4, 1925.
Board of Control.

You state that a young man who is out on parole from the
Wisconsin state reformatory. Green Bay, requests information
from your office whether he is legally competent to enter into a
contract or copartnership, and if so, whether he can sue for the
value of his services.

At common law, when sentence was pronounced for a felony,
a convict was deemed to be civilly dead, and he was disabled to
bring an action in court. But it is held in some jurisdictions
that in the absence of statutory provisions, a convict is not
civilly dead. This is the rule in Wisconsin. State v. Duket, 90
Wis. 272, 278.
There are certain consequences that result from conviction

and sentence for a crime in this state, such as the forfeiture of
the right to vote. Sec. 2, art. Ill, Wis. Const. But the right
to contract concerning a convict's private property is not for
feited by his conviction of a felony.

Under sec. 57.07, it is provided;
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"The state board of control may parole any inmate in the
state reformatory, industrial home * * *, whenever suit
able employment has been secured for such inmate, and his past
conduct for a reasonable time has satisfied said board that he
will be law abiding, temperate, honest, and industrious.
"Every such paroled inmate remains in the legal custody of

said board, and may be returned to the institution from which
he was paroled, in the manner prescribed in subsection (3) of
section 57.06."

While the paroled inmate is still in the legal custody of the
board, the board has the right to limit his employment, but I
know of no law which deprives the inmate of the right to make
contracts concerning his private property.

I am of the opinion that the paroled inmate of the Wisconsin
state reformatory may enter into a legal copartnership, so long
as the contract in which he enters, in the formation of said co
partnership, does not violate any of the orders or rules adopted
by the state board of control, concerning such inmate. He has
also the right to sue for the value of his services, as he is not
legally dead in the state of Wisconsin; and it has been held that
an inmate of an institution who is not legally dead and has not
forfeited his civil rights concerning his property has the right to
maintain a suit in our courts. See 13 C. J. 917.

JEM

Education—School Districts—Af^sdrs of union free high school
must be administered by board consisting of three members.

May 4, 1925.

John Callahan,
State Superintendent.

The material facts presented in your letter of March 25 were
as follows: The union free high school district of Boscobel con
tains less than thirty-six square miles as required by statute
for a union free high school district. The union free high school
district lies within District No. 1, which is larger than the union
free high school district. For some time prior to 1917 a town
free high school was maintained in the joint school district.
Sec. 4, ch. 563, laws of 1917, provided for a union free high
school district. For some time the joint school district and the
union free high school district have been administered by a
school board consisting of seven menbers. You inquire (1)
whether the administration of these two districts may be vested
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in a board of seven members; (2) whether the union free high
school board as constituted is also the district board.

Sec. 4, ch. 563, laws of 1917, provides that on and after July
1, 1917, all free high schools theretofore established shall be
designated and known as union free high schools. Under the
provisions of this section the high school board in office July 1,
1917, shall thereafter continue in office as the union free high
school board and the term of the members shall cease on the
third Monday of March, when their successors shall be elected
in accordance with the provisions of the statutes relating to
union free high school districts. Ch. 537, laws of 1919, changed
the date of the annual meeting of a union free high school dis
trict from the third Monday in March to the last Monday in
June.

The union free high school district of the city of Boscobel is
essentially the same as any other union free high school district.
Its affairs are administered by a school board consisting of three
members in accordance with the statutes governing union free
high school districts. Your first question, therefore, is answered
in the negative.
The union free high school district and the joint school district

are separate and distinct school districts. The affairs of the
joint school district must be administered by a board consisting
of three members in accordance with the statutes. There is no

statutory authority for a union free high school board to be at
the same time a joint school district board. Your second ques
tion is, therefore, answered in the negative.
ML

Constitutional Law—University—Constitutional requirement
that state university shall be located at seat of state government,
while requiring that all departments and colleges be in one loca
tion, does not prohibit purchase or erection of university exten
sion building at Milwaukee.

May 4,1925.

C. B. Casperson, Chairman,
Committee on Education and Public Welfare,

Senate Chamber.

I have carefully investigated the question submitted by you
as to the power of the legislature to make an appropriation for
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the purchase or erection of a university extension building at
Milwaukee.

The question you submit refers to Bill No. 63, S., which reads:

"Section 1. Paragraph (e) of subsection (2) of section 20.41
of the statutes is amended to read: (20.41) (2) (e) On July 1,
1923, one hundred and fifty thousand dollars for the erection or
purchase of a university extension building and the securing of a
necessary site therefor in the city of Milwaukee."

The original sec. 20.41, subsec. (2), par. (e), is found in ch.
436, laws of 1923. The only change proposed to be made by
Bill No. 63, S., is the addition of the words "or purchase."
This involves no question of charter powers, as the legislative

enactments in question constitute in themselves amendments
of the charter powers of the board of regents of the university,
and the only question is whether there exists any constitutional
restriction upon the power of the legislature to make such enact
ments.

I am of the opinion that there is no constitutional objection
to the enactment of Bill No. 63, S., and that eh. 436, laws of
1923, is a valid enactment.
The only question of law raised by this bill is whether or not

the original section and the proposed amendment violate art.
X, sec. 6, Wis. Const., which reads:

"Section 6. Provision shall be made by law for the establish
ment of a state university at or near the seat of state govern
ment, and for connecting with the same, from time to time, such
colleges in different parts of the state as the interests of educa
tion may require. The proceeds of all lands that have been or
may hereafter be granted by the United States to the state for
the support of a university shall be and remain a perpetual fund
to be called 'the university fund,' the interest of which shall be
appropriated to the support of the state university, and no sec
tarian instruction shall be allowed in such university."

This section has remained unchanged since its adoption in
1848. We find no decision by our supreme court upon the point
here involved. It has, however, been held that the location of a
university fixed by state constitution determines the location
of its departments and colleges. In re State Institutions, 9 Colo.
626, 21 Pac. 472; People ex rel. Jerome v. Regents U. of C., 24
Colo. 175, 49 Pac. 286. In view of what is said hereafter, no
discussion of these cases is deemed necessary.



196 Opinions of the Attorney Generai.

The decision of the question raised must depend largely upon
the meaning of the word "university," as used in the constitu-

.tion and the meaning of the term "university extension" as
used in the act of 1923.

The word "university" has been defined thus:

"A 'university' is, properly speaking, an aggregation or union
of colleges. It is an institution in which the education imparted
is universal, embracing many branches, such as the arts, sciences
and all manner of higher learning, and possessing power to con
fer degrees which indicate proficiency in the branches taught."
27 R. G. L. 132.

See also 8 Words & Phrases, p. 7185; 11 C. J. 974.
That the university is an aggregation or union of colleges is

also plainly recognized in our statutes. See sees. 36.13 and
36.14, Wis. Stats. 1923; sees. 385 and 386, Wis. Stats. 1898.

This was also recognized at the time of the adoption of the
constitution.

Sec. 9, of ch. 18, title VII, R. S. Wis. 1849, provided:

"Sec. 9. The university shall consist of four departments:
1. The department of science, literature and the arts;
2. The department of law;
3. The department of medicine;
4. The department of theory and the practice of elementary

instruction.

It is thus clear that the university has no existence separate
and apart from the departments or colleges of which it is com
posed. It necessarily follows that it is these departments or
colleges that the constitution declares shall be located at the
seat of state government. The intent of the framers of our con
stitution is very clearly disclosed when comparison is made
with the constitution and statutes of Michigan, from which our
constitution and statutes were in part copied.
The constitution of Michigan omits any reference to the loca

tion of its university. The Michigan legislature had, at the
time the Wisconsin constitution was framed, already provided
for the establishment of branches of its university in different
parts of the state. The Wisconsin constitution not only de
parted in specifically requiring that the state university shall be
located at the seat of state government, but added a provision
for connection with colleges in other parts of the state, which.
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by the very limitations imposed by the next legislature, plainly
refers only to colleges which have not been established by the
state.

Thus the Wisconsin legislature of 1849 enacted:

"Sec. 16. The regents, if they shall deem it expedient, may
receive into connection with the university any college in this
state, upon application of its board of trustees; and such college,
so received, shall become a branch of the university, and be
subject to the visitation of the regents." Sec. 16, ch. 18, R. S.
Wis. 1849.

The above language is now found in sec. 36.08, Wis. Stats.
1923.

Plainly, no application by its board of trustees would have
been required had such branch theretofore been established and
maintained by the state or territorial government. It is equally
plain that if it had been intended to refer to the taking over of a
college established by the state, the jurisdiction of the board of
regents would not have been confined to the power of visitation.
Ch. 18, R. S. Wis. 1849, was copied very largely from ch. 57,

R. S. Mich. 1846.

It is very significant that the Wisconsin law omitted the pro
visions in sees. 19 to 22 of the Michigan act, which directed the
Michigan board of regents to establish branches of the univer
sity in different parts of the state and provided for the govern
ment of such branches.

The Minnesota constitution, adopted in 1857, art. VIII, sec.
4, confirmed the location of the university of Minnesota as
theretofore established near St. Anthony Falls. G. S. Minn.
1913, p. 2088. The university of Minnesota has been kept in
tact in one location and its legislature has from time to time
made provision for farmers' institutes, agricultural experiment
stations, and university extension and home instruction. G. S.
Minn. 1913, sees. 3010-3059. See also Gleason v. U. oj M., 104
Minn. 359, 116 N. W. 650.

The Wisconsin constitutional provision regarding the location
of the state university was plainly inserted for a purpose. A
practical construction by each succeeding legislature from the
first to the present has been in favor of maintaining the univer
sity, including all its departments and colleges, in the one loca
tion specified in the constitution.
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The Wisconsin constitution, in my opinion, therefore, pro
hibits the establishment of a department or college as a part of
the state university at any other place than at or near the seat
of state government.

It therefore becomes necessary to examine whether the pro
posed university extension activities at Milwaukee come within
the constitutional prohibition so interpreted. My conclusion
is that they do not.
The legislature of 1907 provided university credits for corre

spondence study, and such credits have since been granted in
the various departments and colleges. Specific appropriations
have been made by the Wisconsin legislature for university ex
tension since 1907. Ch. 413, laws of 1907, sec. 1494;, provided
that

"The board of regents of the university are authorized to carry
on educational and correspondence teaching."

By ch. 306, laws of 1909, the word "authorized" was changed to
"directed." By ch. 33, laws of 1919, this was consolidated with
the provision for a summer session, and now reads:

^ "The board of regents may maintain a summer session and is
directed to carry on educational extension and correspondence
teaching." Sec. 36.17, Stats.

The nature of the work done is shown by the biennial reports
of the university extension division laid before each succeeding
legislature. The report for the period ending June 30, 1908,
states that the work is divided into four departments: 1. Cor
respondence study; 2. Instruction by lectures; 3. Debating and
public discussion; and 4. General information and welfare.
This activity has steadily grown in importance until the bien

nial enrollment of students has since 1920 been in excess of
20,000, ranging upwards of 30,000 students during each two
years. The 1910 report shows that headquarters had been
located in Milwaukee, and that six assistants were permanently
located in Milwaukee. The 1912 report shows that five districts
covering the state had been so organized, and that class instruc
tion in subjects taught in different departments of the univer
sity had been given in 26 different cities of the state. These
headquarters have been maintained in buildings either rented
by the state or furnished by local authorities or individuals.
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At the various headquarters, students are enrolled for corre
spondence, lectures and class instruction, and such other mat
ters are handled as require personal contact with the students.
The work which may be taken by a student through the univer
sity extension is not confined to any one college but may be in
any college of the university with proper credit upon comple
tion. It is, therefore, what its name implies, an extension of the
work of all the colleges and in no sense constitutes the establish
ment of any new department or college. It merely furnishes
an additional point of contact for the established department
or college. In this respect, it resembles the farmers' institutes
and agricultural experiment stations of the college of agriculture
not provided for under sees. 36.19 and 36.215, Wisconsin Stats.
1923. These had long been in operation at the time when uni
versity extension was first provided for.
The practical construction by the legislature long acquiesced

in and approved by the people, that no departments or colleges
of the state university are to be located distant from the seat
of state government, finds a parallel in long continued recogni
tion of the propriety of farmers' institutes, agricultural experi
ment stations and university extension activities conducted as a
part of the university throughout the state.
The university extension activities being in themselves out

side of any constitutional prohibition, it follows that the pur
chase or erection of a building in Milwaukee for the purpose of
university extension is free from constitutional objection.
HLE

Agriculture—Concentrated Commercial Feed—Salesman who
takes orders in Wisconsin for concentrated commercial feed to
be shipped from adjoining state violates sec. 96.56, Stats., unless
feed is labeled and license procured.

May 4, 1925.

John D. Jones, Jr.,
Commissioner of Agriculture.

You state that a salesman in Wisconsin representing a com
pany in the state of Illinois solicits orders for concentrated com
mercial feed. The feed is then shipped from Illinois to the pur
chaser. It does not have the label required by subsec. (3), sec.
96.56, Stats., nor is any license secured as required by subsecs.
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(6) to (9) of the same section. You inquire if this constitutes
a violation of the feeding stuffs law.

The sections relating to labeling of such feed and to the licens
ing of the sale are rather long, and it is, therefore, not deemed
necessary to quote them in this opinion. Subsec. (8) provides
for a license fee of five cents per net ton on concentrated com
mercial feed sold during the preceding calendar year.
The question of the right of the state to provide for inspec

tions was considered in the ease of Patapsco Guano Co. v. North
Carolina, 171 U. S. 345. In this case, it was held that a law of
North Carolina providing for the inspection of fertilizers and
imposing a charge of twenty-five cents per ton to defray the
cost of such inspection was not an unauthorized interference
with interstate commerce. The opinion states, at p. 354:

"Inspection laws are not in themselves regulations of com
merce, and while their object frequently is to improve the
quality of articles produced by the labor of a country and fit
them for exportation, yet they are quite as often aimed at fitting
them, or determining their fitness, for domestic use, and in so
doing protecting the citizen from fraud. Necessarily, in the
latter aspect, such laws are applicable to articles imported into,
as well as to articles produced within, a State."

In the case of Amos Bird Co. v. Thompson, 274 Fed. 702, a
statute requiring the marking of imported eggs was held to be
valid. The decision was placed upon the ground that a law was
a reasonable exercise of the police power of the state to protect
its citizens against fraud, and that it did not constitute an undue
interference with interstate commerce.

The validity of the Indiana feeding stuffs law, so far as it af
fected interstate commerce, was upheld in the case of Savage v.
Jones, 225 U. S. 501. The court said, p. 524:

"The evident purpose of the statute is to prevent fraud and
imposition in the sale of food for domestic animals, a matter of
great importance to the people of the State. Its requirements
were directed to that end, and they were not unreasonable. It
was not aimed at interstate commerce, but without discrimina
tion sought to promote fair dealing in the described articles of
food. The practice of selling feeding stuffs under general de
scriptions gave opportunity for abuses which the le^slature of
Indiana determined to correct, and to safeguard against decep
tion it required a disclosure of the ingredients contained in the
composition."



Oi'iNiONs OP THE Attorney General 201

In view of the above authorities, it would appear that the
state of Wisconsin has ample power to require feeding stuffs to
be labeled so as to show their true content.

The question as to the right to impose a license fee is not,
however, so clear. The principle is well established that the
state cannot directly tax interstate commerce. 5 R. C. L. 769.
The authorities above quoted, however, support the proposition
that the state may impose a reasonable inspection fee if the ob
ject of such imposition is to pay the costs of the inspection and
not to levy a tax. If, therefore, the license fee required does not
produce a material amount of revenue in excess of the cost of
enforcement, it would appear to be valid. If, however, the dis-
CTepancy between the revenue produced and the expense is so
great as to make it primarily a taxing measure, it would appear
that the state would not have a right to require this license for
the sale of feed in interstate commerce."

CAE

Courts—Garnishment—Assignment of salary of teacher in ad
vance of being earned is valid, and judgment against assignor
filed with secretary of state, under sec. 3716a, does not affect
salary so earned, which must be paid to assignee.

May 4, 1925.
Fred R. Zimmerman,

> Secretary of State.
You state that under date of April 18 there was filed with you

an assignment of salary by X, due and to become due from April
1, 1925, to May 1, 1926, from the state of Wisconsin, in favor
of Y; and that X is employed as a teacher at the school
at . There is no formal contract between the institution

and X but he is under civil service, and may resign or be dis
charged, according to law, at any time. You state that on
April 29 there was filed with you, under the provisions of sec.
3716a a certified copy of a judgment rendered in the circuit
court of county against X, in favor of Z. You inquire
whether the judgment has any force or effect until such time as
the salary due under the assignment shall all have been paid to
the assignee.
This question must be answered in the negative. The assign

ment of the salary is for a valid consideration, and under the
authority of State ex rel. State Bank v. Hastings, 15 Wis. 75, the
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assignment is valid. In that case the circuit judge of Iowa
county assigned his salary for three months in advance to the
Iowa county bank. This assignment was upheld as valid. The
court quoted approvingly the following statement from a New
York court, pp. 77-78:

"* * * If a party is under an engagement for a term of
time, to which a salary is affixed,payable quarterly, especially
if he has entered upon the duties of his office, although at any
time liable to be removed, he has an interest which may be
assigned."

The court said, p. 78:

"We cannot see why this doctrine is not strictly applicable to
the case at bar. It is true we were referred to some English
cases which held that the assignment of the pay of officem in
the public service, judges' salaries, pensions, etc., was void, as
being against public policy; but it was not contended that the
doctrine of these cases was applicable to the condition of society
or to the principles of law, or of public policy in this country.
For certainty we can see no possible objection to permitting a
judge to assign his salary before it becomes due, if he can find
any person willing to take the risk of his living and being enti
tled to it when it becomes payable."

The great weight of authority in this country seems to be the
other way. See 5 C. J. 872, and cases cited under note 70.
State V. Hastings, 15 Wis. 75, is cited as contra, in Note 71, with a
statement that it has been criticized and disapproved in many
New York cases cited in support of the general rule. In view
of the fact that State v. Hastings was decided in 1862, and no
statute has been enacted by the legislature to change the rule,
and the case has not been reversed by our court, we are bound
to accept it as the settled law in this state.
The assignment being a valid assignment, it follows that

there will be no money due to X up to the first day of May,
1926, and you may lawfully pay the money up to May 1,1926,
to Y, the assignee of X.
JEM
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Counties—Public Officers—County Highway Commissioner's
Clerk—Power to appoint clerk to county highway commissioner
is vested in county board under sec. 82.03 (6), but this power
may be delegated to county highway commissioner.
Assuming that power to appoint clerk has been delegated by

county board to county highway commissioner, latter cannot
appoint as clerk member of county board.

May 5, 1925.
George S. Geffs,

District Attorney,
Janesville, Wisconsin.

In your letter of recent date you inquire whether the county
highway commissioner of your county has the power to appoint
as a clerk a member of the county board.
You do not state in your letter whether the county highway

commissioner has been authorized by the county board to ap
point a clerk. Sec. 82.03, subsec. (6), Stats., provides:

"The county board shall provide him [the county highway
commissioner] with suitable offices and such assistants as are
necessary for the proper performance of his duties."

It has been held by this department that the county, highway
commissioner has no power to appoint a highway patrolman
unless that power has been specifically delegated by the county
board to the highway commissioner. VIII Op. Atty. Gen. 610;
X Op. Atty. Gen. 416; XII Op. Atty. Gen. 353. A clerk to the
highway commissioner is in the same position as a highway pa
trolman as far as the matter of appointment is concerned.
Unless, therefore, the county board has specifically delegated to
the highway commissioner the power to appoint a clerk, he
cannot appoint anyone as clerk.
Assuming that the power to appoint a clerk has been delegated

by the county board to the highway commissioner, he cannot
legally appoint as clerk a member of the county board. Sec.
66.11, subsec. (2), Stats., provides:

"No member of a town, village, or county board, or city
council, shall, during the term for which he is elected, be eligible
for any office or position which during such term has been
created by, or the selection to which is vested in, such board or
council."

The prohibition contained in this section extends to an office
or position, the "selection to which is vested in" the county
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board. The power to appoint assistants for highway commis
sioners is vested in the county board under the provisions of
sec. 82.03, subsec. (6), Stats. This power, as has already been
pointed out, may be delegated to the county highway commis
sioner by the county board, but whether the appointment is
made directly by the county board or by the county highway
commissioner makes no difference. The fact remains that the
power of selection vests in the board, and under the provisions
of sec. 66.11, subsec. (2), no member of the county board is
eligible to the position of clerk. XII Op. Atty. Gen. 108, 353;
X Op. Atty. Gen. 416.
You are, therefore, advised that a member of the county

board cannot be appointed as clerk to the county highway com
missioner.

CAE

Banks and Banking—Bonds—State bank in Wisconsin cannot
act as trustee for bond issue unless authorized by commissioner
of banking to exercise such trust powers as provided by sec.
221.04 (6), Stats.

May 5, 1925.

Dwight T. Parker,
Commissioner of Banking.

You ask to be advised if a state bank in Wisconsin can act as
trustee for a bond issue where the bank has not been authorized
by the commissioner of banking to execute trust powers as pro
vided by sec. 221.04, subsec. (6), Stats.
Banks are special corporations organized under special laws

with limited powers and prescribed methods of doing business
based upon the fact that their business is largely accepting and
keeping other people's money and profiting from the use thereof
and for the protection of depositors. The manner of their doing
business and the kind of business they can do is limited and pre
scribed, and they have no powers outside of those specified.

Sec. 221.04, subsec. (6), authorizes banks to act as trustees
in certain cases and to act in other fiduciary capacities in which
trust company banks are permitted to act if specially authorized
to do so by the commissioner of banking.
This clearly recognizes the fact that such powers are not

strictly banking powers and may endanger the funds of the bank
and the depositors so its exercise is placed in the hands of the
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bank examiner, who may authorize or refuse to authorize the
exercise of such powers based upon the conditions in each case.
I think the fact that such trust powers, which are not strictly
banking powers, are authorized to be exercised by banks in cer
tain cases and under certain conditions, when expressly author
ized so to do by the commissioner of banking, clearly indicates
that such powers cannot be exercised by banks where no such
specific authority has been granted by the commissioner of
banking.
TLM

Corporations—Public Officers—Secretary of State—It is not
proper for secretary of state to file amendment to articles of in
corporation which was attempted to be adopted by corporation
after corporate rights and privileges had been declared forfeited
by secretary of state under provisions of sec. 180.08, Stats.

May 5, 1925.
Fred R. Zimmerman,

Secretary of State.
You say you have declared forfeited the corporate rights and

privileges of a corporation under the provisions of sec. 180.08
and you have now rescinded the forfeiture as authorized by that
section, but during the period of such forfeiture an amendment
to the articles was adopted and it is now submitted to you for
filing. You ask to be advised if it is proper for you to file such
amendment so adopted during such period of forfeiture.

Corporations are formed by filing and recording articles of
incorporation and paying the required fees as provided in sec.
180.02; thereupon the secretary of state issues a certificate of
incorporation, which creates the corporation with certain powers
and duties.

Sec. 180.07 gives to corporations the power to amend their
articles of organization in the manner there provided. It will be
noticed that is a corporate right given to corporations.

Sec. 180.08 makes it the duty of each corporation to annually,
between January 1 and April 1, file a report containing certain
information, and, in case it is not so filed, it may be filed before
June 1st upon the payment of $10; in case it is not so filed, no
tice of such default is to be published and posted and the right to
so file is then extended to January 1st upon the payment of the
forfeiture and cost of publication. In case such report is not so
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filed, then the corporate rights and privileges granted to such
corporation shall be forfeited by the secretary of state and such
forfeiture shall be entered on the record of his department.

If that provision stood alone, it would seem to indicate that
the corporation was at an end for all purposes, but subsec. (7)
gives the secretary of state the power to rescind such forfeiture
upon the payment of $25 and a showing by affidavit of certain
facts or conditions, one of which is that the corporation has not
suspended its ordinary and lawful business since the date of such
forfeiture, which indicates that the corporation would continue
to be a corporation for some purposes and might carry on its
ordinary business, though dissolved by action under other pro
visions of the statute.

It is my opinion that the forfeiture under sec. 180.08 would
suspend the corporate powers of the corporation to amend its
articles under the provisions of sec. 180.07, which cannot be
said to be doing the ordinary business of the corporation within
the meaning of subsec. (7), sec. 180.08. I therefore advise that
it is not proper for you to file the amended articles so attempted
to be adopted during such forfeiture.
TLM

Hotels and Restaurants—Weigh's and Measures—Standard
Bottles—Sale of milk, by Milwaukee Athletic Club, in connec
tion with sale of meals, in bottles not of size or marked in ac
cordance with provisions of sec. 125.10, Stats., is sale in viola
tion of such statute.

May 8, 1925.
J. Q. Emery,

Dairy and Food Commissioner.
You advise that the Milwaukee Athletic Club, a corporation

without capital stock runs a restaurant in its club rooms in
which it furnishes meals to its members and their guests only,
the members paying therefor at the end of each month.
In connection with such sale of meals the club sells and fur

nishes milk in )4 quart bottles owned by the club which are
filled by J.H.Williams or his agents, the Gridley Dairy Com
pany, from whom the club buys the milk.
The bottles are not marked as provided for in sec. 125.10 nor

do they bear a distinct designating number furnished by the
state superintendent of weights and measures as they are not of
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the standards mentioned in that section, and you ask to be ad
vised whether or not sec. 125.10, Stats., is violated by such
transaction.

Sec. 125.10 says that bottles for the sale of milk and cream
shall be of the capacities there specified and shall have clearly
blown or otherwise clearly marked in the side of the bottles the
capacity and the word "sealed" and in the side or bottom of the
bottles the name, initials or trademark of the manufacturer and
designating number furnished by you.
The language of that section is very clear and specific that the

sale of milk and cream in bottles shall be of the size and char

acter and marked in the manner there specified. The Milw
aukee Athletic Club, being a corporation, has a separate identity
and individuality from its members and the sale by it even to
its own members when made in bottles must be in accordance

with the provisions of 125.10, Stats.
TLM

Public Officers—De Facto Officer—District Attorney—Justice of
Peace—Query whether justice elected for term beginning May 1
and who qualified previous to said date may act as justice after
his qualification but before May 1; and if he acts, whether he is
de facto officer.

District attorney is justified in refusing to prosecute under
sec. 4508, Stats.

May 8, 1925.

Raymond E. Evrard,

District Attorney,
Green Bay, Wisconsin

You state that at the recent election in your city four justices
were elected; that under the provisions of the statute the term
of the office of justice of the peace begins on the first day of May;
that one justice of the peace immediately qualified, and that,
there being no one acting previously as justice of the peace for
the office for which he was elected, he assumed his duties as
justice immediately and commenced a civil action forthwith.
You state that an attorney from the city of De Pere notified the
justice that in the event that he attempts to proceed previous
to the first of May, the said attorney would apply for a warrant,
under sec. 4508, Stats., which provides:
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"Any person who shall act as a justice of the peace, knowing
that he is not qualified so to act according to law, shall be pun
ished by fine not exceeding five hundred dollars."

You state that you have been interviewed in reference to the
procuring of this warrant, and that you have declined to pro
ceed, for you believe that there is a question as to whether this
justice may exercise his duties at this time as a de facto officer.
You inquire whether the justice can act previous to the first
day of May, where previously there was no justice acting in that
capacity.
The only question which could come before you as district

attorney in this connection is whether or not the person so acting
as such justice of the peace is guilty of such intentional violation
of the law as to subject him to prosecution therefor. As district
attorney, you could have nothing to do with the question of
whether or not his acts as such justice of the peace would be
valid as a de facto officer on any civil matter coming before him.
As stated hereafter, there is conflict in the decision as to the
de facto capacity of a person assuming to act before the begin
ning of his term of office, but on your statement of facts that the
justice of peace qualified, there can, it seems to me, be no ques
tion that he did not have any criminal intent, and, in my opin
ion, you are right in refusing to prosecute.
The question of whether or not a person who has been elected

to an office beginning at a definite time may act as a de facto
officer in such office before that time is one on which there is a

great deal of confusion in the decisions. This question, how
ever, is one which must be determined in testing the validity of
the act of such officer where such officer acts, as will be presumed
in this case, in good faith.
His right to so act as a de facto officer seems to be sustained

by the following cases: McGraw v. Williams, 33 Gratt. (Va.) 510.
The opposite is held in Dabney v. Hudson, 68 Miss. 292, 24

Am. State Rep. 276,
JEM
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Fish mid Game—Beavers—Penalty imposed by sec. 29.63 (1)
(d) is applicable for unlawful hunting or trapping of beavers
in Vilas county.
Where fine is imposed defendant is required in addition to pay

costs.

May 12, 1925.

Jonas Radcliffe,
District Attorney,

Eagle River, Wisconsin.
With your letter of May 1 you submit two questions:
Q. 1. Does the penalty provided in subsec. (6), sec. 29.59

apply to the unlawful trapping of beaver in any other county
than the ones enumerated in said sec. 29.59, or is the minimum
fine for trapping in any other county such as Vilas county,
where there is no open season for trapping beaver, only fifty
dollars, as provided by sec. 29.63?
A. 1. Sec. 29.18 Stats.; establishes a closed season for wild

animals according to a table therein contained and prohibits
the hunting or trapping of any such wild animal except as ex
pressly provided. Subsec. (3), subd. (a), provides for an open
season for beavers in certain enumerated counties, not including
Vilas county. Subsec. (3), subd. (b), establishes a closed season
for beavers in all other counties. Sec. 29.18 does not provide any
penalty.

Sec. 29.59, Stats., subsecs. (1), (2), (3), and (4) authorize the
capturing and removing of beavers by an owner or lessee of land
under a permit to be issued by the conservation commission
upon certain conditions, and regulate the capturing and killing
of beavers under such permit. Subsec. (5) provides for a license
and regulates the taking, catching and killing of beavers under
such license in the counties for which an open season is provided
by subsec. (3), subd. (a), sec. 29.18. The penalty provided in
subsec. (6) of sec. 29.59 is for violation "of this section," and in
my opinion applies only where the preceding provisions of sec.
29.59, as above outlined, are violated.

Therefore, we must look to the general prohibition contained
in sec. 29.18 and apply the general penalty imposed by sec.
29.63 (1) (d), Stats.
Q. 2. Where the costs are large should they be subtracted

from the fine imposed?
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A. 2. This question is answered in the negative by the pro
visions of sec. 4633, in part, as follows:

'  "When a fine is imposed as the whole or any part of the pun
ishment for any offense by any law the court shall also sentence
the defendant to pay the costs of the prosecution. * * *"

CAE

Auiomohiles—Vehicles operated or parked on driveways of
state capitol grounds need not comply with city ordinances of
city of Madison relating to light, speed and method of parking.

May 12, 1925.
0. E. Shaffer, .

Chiej Clerk of the Assembly.
Pursuant to Jt. Res. No. 43, A., the assembly has requested

the opinion of the attorney general as to whether motor vehicles
operated or parked on the driveways of the state capitol grounds
must comply with city ordinances of the city of Madison relating
to lights, speed and method of parking.
The driveways referred to in such resolution are upon state

property and are themselves state property. They are not high
ways of the city of Madison, but are driveways constructed and
maintained by the state in order to provide convenient access to
the state capitol. The ordinances of the city of Madison relating
to lights, speed and method of parking are, therefore, not ap
plicable to vehicles operated or parked on the driveways of the
state capitol grounds.
HLE

Auiomohiles—Municipal Corporations—Municipalities may
not change color of license plates furnished by secretary of state
for municipally owned cars.

May 12, 1925.
Fred R. Zimmerman,

Secretary of State.
You state that under the motor vehicle registration law you

are issuing special plates for all motor vehicles owned by cities,
towns, villages and the state. These special plates are of red and
white combination and, under the law, need not be renewed
each year. You have discovered that the police departments in
various cities are repainting the red and white plates each year
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so as to conform to the regular colors issued. You inquire if there
is any provision of law authorizing them to do this.

Par. (g), subsec. (4), sec. 85.04 provides that motor vehicles
owned and operated exclusively in the public service of the state
or of any county or municipality thereof shall be registered
upon payment of a fee of one dollar. The section then continues
with the following provision:

"* * * The secretary of state shall furnish two number
plates for each vehicle of a special series and color and said num
ber plates shall be good for the life of said vehicle or as long as
it is used exclusively in the public service." (Italics ours.)

Nowhere in the statutes is there any provision authorizing
the municipalities or any departments thereof to change the
color of the license plates each year, and the wording of the pro
vision above quoted repels any inference that such powers can
be implied. It was obviously the intention of the legislature that
the license plates upon municipally owned cars should be so
colored thay they could be readily distinguished from the other
license plates.
CAE

Automobiles—Municipal Corporations—City is not authorized
to issue local license plates for operation of automobiles.

May 12, 1925.

Fred R. Zimmerman,

Secretary of State.
You state that there are anumber of citieswhich are issuing,

through their police departments, special permits to automobile
owners upon proof that they have made application to the
secretary of state for a regular license. These permits bear the
name of the city in which they are issued. A fee is usually
charged for the permit. You inquire if there is any provision
in he statutes authorizing the police departments to issue these
permits.
Your question is answered in the negative. Sec. 85.04, (1),

subsec. (1), provides as follows:

"No automobile, motor truck, motor delivery wagon, pas
senger automobile bus, motor cycle or other similar motor vehi
cle, or trailer or semi-trailer used in connection therewith, shall
be operated upon any highway imless the same shall have been
registered or application for registration shall have been made
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to the secretary of state and the registration fee paid. The
absence of number plates shall be prima facie evidence that the
vehicle is not registered."

The above subsection requires that application be made to the
secretary of state. Nowhere in the statutes is there any provi
sion that cities may require or issue permits. There is, in fact,
an express prohibition contained in sec. 85.16, subsec.(l), which
provides, in part, as follows:

"No city, village, town, county, park board or other local au
thority shall have power to enact, pass, enforce or maintain any
ordinance, resolufon, rule or regulation, requiring local regis
tration or other ' equirements or in any manner excluding or
prohibiting any /.utomobile, motor cycle or similar motor vehi
cle, whose owner has complied with the provisions of this chap
ter, from the free use of all public highways, driveways and
parkways."

It is apparent that the legislature intended to have but one
system of registration and that it should be administered en
tirely by the secretary of state.
CAE

Workmen's Compensation—Statute of Limitations—Aliens—■
Filing of application for adjustment of claims stops running of
statute of limitations.

Application for adjustment of cla'm may be filed by consul
or his representative.

Persons residing in country occupied by enemy are considered
enemies.

Statute of limitations are suspended as regards persons re
siding in country occupied by enemy.

May 14, 1925,
A. J. Altmeyer, Secretary,

Industrial Commission.
You submit the facts in four foreign dependency cases under

the workmen's compensation act, involving the question of
whether the claims have been barred by any statute of limita
tions. Each claim will be considered separately.

Case 1

A Belgian national was fatally injured on October 9, 1914.
Application for adjustment of claim was filed in February, 1923,
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by the attorney for the Belgian consul; and at the same time
there was filed with the commission the power of attorney,
dated May 26,1922, given by the mother of the deceased to the
Belgian consul.

Sec. 2394-11, Stats. 1913, provided:

"No claim to recover compensation under sections 2394-3 to
2394-31, inclusive, shall be maintained unless, within thirty
days after the occurrence of the accident which is claimed to
have caused the injury or death, notice in writing, stating the
name and address of the person injured, the time and place
where the accident occurred, and the nature of the injury, and
signed by the person injured or by some one on his behalf, or in
case of his death, by a dependent or some one on his behalf, shall
be served upon the employer, either by delivering to and leav
ing with him a copy of such notice, or by mailing to him by
registered mail a copy thereof in a sealed and postpaid envelope
addressed to him at his last known place of business or residence.
Such mailing shall constitute completed service. Provided,
however, that any payment of compensation under sections
2394-3 to 2394-31, inclusive, in whole or in part, made by
the employer before the expiration of said thirty days, shall be
equivalent to the notice herein required; and provided, further,
that the failure to give any such notice, or any defect or inaccu
racy therein, shall not be a bar to recovery under sections
2394-3 to 2394-31, inclusive, if it is found as a fact in the
proceedings for collection of the claim that there was no inten
tion to mislead the employer, and that he was not in fact misled
thereby; and provided, further, thai if no such notice is given and
no payment of compensation made, within two years from the date
of the accident, the right to compensation therefor shall be wholly
barred."

In the present case, no notice of accident was given and no
compensation paid; consequent y the right to compensation
was wholly barred two years after the accident. Since the
United States did not enter the war until April 6, 1917, no
question concerning the effect of the war. upon the running of
any statute of limitations need be considered.

Case 2

An Austro-Hungarian national was killed on July 8, 1914.
Application for adjustment of claim was filed on April 29,1916,
by the general representative of the Swedish consul in charge of
Austro-Hungarian interests. The alleged dependents are now
Italian subjects.
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Sec. 2394-16, Stats. 1913, provided in part;

"Upon the filing with the commission by any party in interest
of an application in writing stating the general nature of any
claim as to which any dispute or controversy may have arisen,
it shall fix a time for the hearing thereof, which shall not be
more than forty days after the filing of such application."

The filing of the application must be held to stop the running
of the statute of limitations contained in sec. 2394-11, Stats.
1913, just as the commencement of an action in a court of law
stops the running of the general statutes of limitations. Federal
Rubber Co. el at. v. Industrial Commission, 201 N. W. 261,
justifies the analogy. The question still remains, however,
whether the filing of the claim for adjustment by the general
representative of the Swedish consul in charge of the Austro-
Hungarian interest was sufficient to stop the running of the
statutes.

"A consul, being delegated primarily for the protection of the
interests of his fellow countrymen, is authorized to assert claims
in their behalf even where the claimants are unknown, and this
without any special authority. But he must have special au
thority before he can obtain actual restitution or proceeds."
9 R. C. L. 157.

Clearly, under the general rule, the Austro-Hungarian consul
would have had the right to file the application, and this without
any special provision in our compensation act expressly giving
such authority. (Sec. 2394-17m expressly giving the consul the
right to file the application was not created until 1917.) As
suming the authority of the general representative of the Swed
ish consul to act for the Austro-Hungarian interests—and such
authority should be presumed until disproved—it follows that
the claim for adjustment was filed within the time limits, and a
hearing may now be held on the claim. A liberal interpretation
of the workmen's compensation act is inconsistent with a ruling
that the failure to hold a hearing within forty days after filing
the claim, as provided by sec. 2394-16, Stats. 1913, deprives any
workman or his dependents of the benefits of the act.

Case 3

A Russian national whose dependents are now Polish nation
als was fatally injured on November 15, 1915. Application for
adjustment of claim was filed by the brother of the deceased.
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acting as attorney in fact for the father, on November 8, 1920.
The power of attorney is dated September 26, 1919. Sec. 2394-
17m Stats. 1917, provided in part:

"In case a deceased employe, for whose injury or death com
pensation is payable, leaves surviving him an alien dependent
or dependents residing outside of the United States, the duly
accredited consular officer of the country of which such depend
ents are citizens, or his designated representatives residing
within the state, shall, except as otherwise deterynined by the in
dustrial commission, be the sole legal representative of such de
ceased employe and of such dependents in all matters pertain
ing to their claims for compensation."

The fact that the application was not filed by a duly credited
consular officer of Russia does not render void the application
for adjustment; for, according to the statute just cited, the
industrial commission might determine that the brother of the
deceased was a proper representative of the dependents. The
question still remains, assuming that the claim for adjustment
was made by the person having the authority: Was the claim
filed within the proper time? The United States entered the war
on April 6, 1917. Unless the statutes of limitations were sus
pended by the war, the claim is barred. Sec. 4282, Stats.,
provides:

"When a person shall be an alien subject or citizen of a coun
try at war with the United States the time of the continuance of
the war shall not be a part of the time limited for the com
mencement of the action."

The trading with the enemy act (act Oct. 6, 1917, ch. 106,
sec. 1, 40 Stats, at large 411) defines the word "enemy" to mean
persons residing within the territory occupied by the military
and naval forces of any nation with which the United States is
at war. If the dependents resided in territory that was not oc
cupied by the enemy between April 6, 1917, and November 14,
1917, then the claim was barred by sec. 102.12, Stats. If the
territory was occupied by the enemy during this period, the
statute of limitations was suspended during that period. These
questions, however, are questions of fact which must be deter
mined by the commission.

Case 4

A Russian national whose dependents are now Polish nation
als was fatally injured on March 13, 1918. Application for ad-
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justment of claim was made by the wife on November 3, 1920.
A power of attorney given by the wife to a brother of the de
ceased, dated November 3, 1920, was also filed.
As was said under case 3, whether the application was filed

by a person in interest must be determined by the commission.
It will be noticed that the application by the wife was filed more
than two years after the accident. The limitation contained in
sec. 102.12 barred the claim unless the running of the statute
was suspended by some war condition. This seems doubtful,
however, when it is considered that the Polish treaty was signed
on June 28, 1919.
ML

Prisom—Pnso7i Labor—Prisoner sentenced to county work
house is not allowed time for good behavior.

May 16, 1925.
D. K. Allen,

District Attorney,
Oshkosh, Wisconsin.

You inquire whether the law which allows a prisoner in the
county jail time for good behavior applies to prisoners who are
sent to the county workhouse for similar offenses.
The only provision in the statute which allows a prisoner in.

the county jail time for good behavior is the one contained in
sec. 56.08, subsec. (4), which provides:

"Every prisoner employed under the provisions of this sec
tion who shall perform faithfully all the duties assigned to him
shall, for willingness, industry, and good behavior in such per
formance, be credited with one-fourth of the time of his sen
tence. * * ♦"

The above provision comes under the section which is gener
ally known as the Huber law, and applies to counties having no
workhouse. It provides for employment of prisoners for the
benefit of their dependents. This provision in sec. 56.08, giving
credit for good behavior of the prisoner, is limited to said section,
and does not apply to prisoners in a county workhouse.

I find no similar provision in the statute relating to prisoners
committed to the county workhouse, and for that reason your
question must be answered in the megative.
JEM
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Courts—Prisons—Prisoners—Public Officers—Board of con
trol cannot consent to order in judgment entered in action to
which it was not party authorizing or requiring it to pay over to
judgment creditor of prisoner in custody of board on probation,
funds in possession of board as salary earned by such prisoner
while under probation.

May 21, 1925.
B. M. JOSTAD,

State Probation Officer,
Board of Control.

You have submitted for the consideration of the attorney
general certain findings of fact and conclusions of law which
are proposed to be entered in a certain court action pending in a
circuit court of this state, which is brought against one of your
probationers. It appears from such findings and from the file
submitted in connection with them that judgment is to be
entered against the probationer in the amount of $400. There
is now in the custody of the state probation officer, by whom
all his earnings are taken care of, the sum of $88 over and above
the amount necessary for his living expenses and the support of
his minor child. The future earnings will also be turned over to
the state probation officer. The conclusions of law further
recite:

"That said judgment provide that upon the approval of the
State Board of Control of the State of Wisconsin, any funds be
longing to the said Carl Reamer in the possession of said State
Board of Control, or B. M. Jostad, over and above the amount
necessary for the living expenses of the defendant Carl Reamer
and the care and support of the minor child of the said Carl
Reamer as now being enforced by the said State Board of Con
trol, shall be turned over by the State Board of Control to the
plaintiff in this action for the payment of the judgment to be
entered herein."

The board of control is asked to examine and approve the
findings of fact and conclusions of law, and a judgment to be
entered in accordance therewith. You ask if the board has

authority to give such approval and also if judgment can be
rendered pursuant to the portion of the conclusions of law above
set forth.

You are advised that I know of no law authorizing you to
approve the proposed findings, conclusions and judgment, and I
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know of no law authorizing any such findings and judgment to
be rendered by the court.
You were not a party to this action and were not made a

party to any proceedings in law so as to give the court any
jurisdiction to make any order or judgment affecting you or
that would authorize you to make such a payment or protect
you in making it.

Neither the defendant nor the board has had any day in court
to try out any such question.

It appears in the recitals that the defendant did not answer
in the action which was a mere action to recover judgment
against him but the board of control has not been a party to any
proceeding authorized by law that would give it any power or
right to consent to any such judgment'sbeing entered or that
would be any protection to it in making payment if such a judg
ment is entered.

I think the statute authorizes a proceeding whereby these
funds might be reached by a judgment creditor which might
protect you in making payment of such a judgment but I know
of no law authorizing a procedure of this kind thatwould author
ize you to make such a payment and therefore cannot advise you
to consent to such judgment's being entered. It would put you
in the position of consenting to and acquiescing in a procedure
which I think is wholly void and without authority of law so far
as the board is concerned.

TLM

Cminties — Public Officers — County Highway Committee —
Method by which members of county highway committee are
elected to and removed from office.

May 23, 1925.

G. H. Dawson,

District Attorney,
Crandon, Wisconsin.

You say that in April, 1924, the board of supervisors after
organizing, adopted a rule that the chairman shall appoint all
committees unless otherwise ordered.

At the annual November meeting the chairman appointed
three men as the highway committee, and such appointment was
ratified by a motion and vote of the board.
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Question 1. Was that a legal appointment?
In April, 1925, the board adopted the rules of the old board

and the chairman then appointed a new highway committee.
You say that two members of the old committee were not re-
elected to the board and that two new members were so ap
pointed members of the highway committee in their places.
Q stion 2. What effect, if any, would such appointments

have upon the committee appointed at the annual November
session in 1924?

You say that it is your opinion that the committee appointed
at the annual meeting in November, 1924, is the only legal com
mittee; that the action of the board in ratifying the appoint
ment of the committee at that time was a sufficient compliance
with the provisions of the statute requiring the county board to
elect by ballot or instruct the chairman to appoint such com
mittee members. That while the rule adopted by the board was
not a sufficient authorization for the chairman to appoint this
committee, the subsequent ratification of the action of the chair
man would have the same effect as a prior authorization and that
the action of the board in appointing a new committee subse
quent to that time and while the old committee was still holding
the office would be a nullity, and you ask if you are correct in
this position.
I think you are correct in your conclusion. The resolution

adopted in April authorizing the chairman to appoint commit
tees was evidently the usual resolution or action of the board
and was intended to cover the appointment of the usual com
mittees for carrying on the ordinary work of the board as pro
vided under sec. 59.06, Stats. The highway committee is to be
appointed under the provisions of sec. 82.05, which is an entirely
separate matter and is not to be done until the annual meeting
of the board in the fall, and the statute itself says how that shall
be done, namely, by ballot elect or instruct the chairman to ap
point such a county highway committee. If that pro
vision had stopped with the direction that they should so elect
by ballot, the question would be more doubtful, but with the
provision added, "or instruct the chairman * * * to ap
point," it shows clearly that the legislature did not intend that
the particular method of procedure should be so important.
I think, as you have advised, that the unanimous vote of the
board confirming the selection and the assumption of office by
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the committee members would constitute it a legal committee
to serve for the term of one year and until their successors are
elected or appointed in the manner provided by sec. 82.05.

Question 3. Has the county board the authority to remove a
committee of this kind and appoint some other committee?
You say you have no doubt but what the county board has

the power to remove but you are in doubt whether subsec. (2),
sec. 17.10 would apply, which would require such removal to be
made for cause, or whether the removal would be made under
subsec. (6), sec. 17.10, which could be done at the pleasure of the
board.

I think the provisions of sec. 17.10 (2), would apply. While
that provision says county officers shall be appointed by the
board and sec. 82.05 says the board shall elect or authorize the
chairman to appoint, I think the selection in either way would
constitute an appointment by the board within the meaning of
subsec. (2). If that conclusion is correct, then of course, the
members of the old committee could not be removed by re-
appointing or electing a new committee during the year term of
the old committee members. The fact that the old committee
members were not re-elected members of the county board would
have no bearing upon the situation because members of such
highway committee are not required to be members of the
county board. (See XII Op. Atty. Gen. 40; IX Op. Atty. Gen.
569; VII Op. Atty. Gen. 313,350; V Op. Atty. Gen. 339.)
TLM

Education—Vocational Schools—Means discussed of providing
funds for current expenses of vocational school where there has
been failure to levy tax for purpose.

Statutes contemplate annual levy, and levy that should have
been made in 1924 is not authorized to be made in 1925.

May 23, 1925.

George P. Hambrecht, Director,
Board of Vocational Education.

You submit the following set of facts:
Prior to September 1,1924, the local board of industrial edu

cation at West Allis notified the common council of that city,
and the city clerk thereof, that it would require, for the support
and maintenance of the vocational school during the next fiscal
year, an amount equal to a mill and one-half on the assessed
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valuation of the city of West Allis. The mill and one-half on the
assessed valuation would amount to approximately $45,000.
Of this $45,000, about $40,000 would be needed for maintenance
and operation of the school, and the board planned on using the
remaining $5,000, together with such state and federal aid as it
might receive during the year 1925, together with a balance of
$58,000 which would be on hand at the close of the fiscal year
1924, for the building of a new shop unit for the vocational
school. This unit was to cost approximately between $65,000
and $75,000. This request for a mill and one-half tax was not
placed in the tax roll. The local board of industrial education
was not fully apprised of this fact until recently and is now in
the position of using for maintenance and operation the balance
which was intended to be used for the building of a shop unit.
Preliminary to stating and answering your questions, it is

pertinent to state the substance of certain portions of sec. 41.16,
Stats. Subsec. (1) provides that the local board of industrial
education of every city shall report to the common council at or
before the first of September in each year the amount of money
required for the next fiscal year for the support of all the schools
under sees. 41.13 to 41.21 and for purchase of necessary addi
tions to school sites, building operations, fixtures and supplies.
Subsec. (2) provides that a tax upon all taxable property shall
be levied and collected at the same time and in the same manner

as other taxes are levied and collected by law which, together
with the other funds provided by law and placed at the disposal
of the city, shall be equal to the amount of money so required
by the local board of industrial education for the purposes of the
sections. Subsec. (3) provides that the rate of taxation for such
purposes shall not in any one year exceed one and one-half mills.

Q. 1. Is there any way in which the common council of the
city of West Allis can now rectify its error in not having put this
amount in its tax roll, so as to have this sum of approximately
$45,000 available for the use of the vocational school during the
fiscal year 1925?

A. 1. It is too late now to raise money by taxation for voca
tional school purposes so as to be available for the year 1925.
We therefore turn to the statutory provisions on borrowing.

Sec. 62.11, subsec. (5), confers upon the common council of a
city the power to borrow money. This power is, however,
restricted by the provisions of ch. 67, relating to municipal bor-
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rowing and municipal bonds and consisting of sees. 67.01 to
67.18, inclusive.

Sec. 67.03, subsec. (1), provides that every municipality may
borrow money and issue obligations therefor for the purposes
specified and by the procedure provided in ch. 67, and for no
other purpose and in no other manner except as provided
otherwise in subsecs. (7) and (8) of sec. 67.01. These exceptions
in so far as here relevant will be hereinafter discussed. Sec.
67.03, subsec. (1), also provides that every municipality is for
bidden to become indebted in any manner or for any purpose to
any amount, including existing indebtedness, which in the ag
gregate exceeds five per centum of the taxable property therein.

Sec. 67.04, subsec. (2), par. (b), provides that a city of the
second, third, or fourth class may issue bonds to purchase, erect,
enlarge, equip and maintain buildings ̂ or vocational schools.

Sec. 67.05 provides that the governing body of any munici
pality (in a city, the common council) may adopt a resolution
proposing a bond issue. After adoption, such resolution must
be submitted to a vote of the electors.

Sec. 67 12, subsecs. (1) and (2),provides that every municipal
ity (except a county) which is in temporary need of money with
which to pay its current and ordinary expenses may borrow
money, through its governing body. But by sec, 67.12, subsec.
(4), such temporary borrowing is limited, in the case of a city of
the second, third or fourth class, to twenty-five per cent of the
amount of its tax levy during the preceding year for the same
purposes. Assuming that the power conferred by sec. 67.12,
subsecs. (1) and (2), applies in the instant case (a question which
it is not necessary to decide), still such power is of no avail here
because cut off by the limitation in sec. 67.12, subsec. (4), for
the reason that the city of West Allis did not make any tax levy
during 1924 for vocational school purposes.

Sec. 67.01, subsec. (8), provides that ch. 67 is not applicable
(a) to the borrowing of money belonging to the common school
fund, normal school fund, university fund or the agricultural
college fund, and that such borrowing shall continue to be regu
lated by ch. 25 itself. Although ch. 25 does not appear to ex
pressly limit the purposes for which the state trust funds may be
loaned to cities, the policy and practice have been not to grant
loans therefrom for the purpose of so-called current expenses,
such as salaries and supplies.
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From the foregoing review, it seems clear that the city of
West Allis cannot borrow money for the current expenses of its
vocational schools, such as for salaries and supplies, but that it
can borrow money under ch. 67 or ch. 25 for the purpose of
erecting a new shop unit for its vocational school. If this is done,
the question arises as to how to pay for salaries, supplies, etc.
If the balance above referred to now on hand for the vocational
school does not consist of moneys raised for a specific purpose,
such balance, or so much as is necessary, may be used for such
current expenses. The net result will be the carrying out of the
contemplated vocational school program for the year 1925.
Q. 2. What action should the local board of industrial educa

tion at West Allis take, if any action can be taken, towards
securing this amount of money from the common council of the
city of West Allis?
A. 2. The local board of industrial education possesses only

those powers conferred upon it by statute. Its powers are con
tained in ch. 41 and do not appear to include the power to bor
row money.

However, under the provisions of sec. 41.16, above referred to,
the local board of industrial education has the power to deter
mine the amount necessary for the local vocational school for the
ensuing year and it is then the duty of the common council to see
that so much of that amount as is not available from other

sources is made a part of the next tax levy, provided the rate of
tax for such purpose does not exceed the statutory limit of one
and one-half mills; which duty may be enforced by an action of
mandamus brought by the local board of industrial education.
State exjel. Halhaway v. Mirlach, 174 Wis. 11, 182 N. W. 331.
So far as the tax levy of 1924 is concerned, it is obviously too late
to enforce the performance of such duty by an action of manda
mus.

The question then naturally arises as to whether the said sum
requested prior to September, 1924, for the vocational school
of West Allis for the year 1925 can be included in the tax levy
to be made in 1925.

There are cases to the effect that the legislature may provide
for reassessment and retaxation of property for one or more
previous years in which the assessments and taxes were illegal.
Tallman v. Janesville, 17 Wis. 71; May v. Holdridge, 23 Wis. 93.
These^cases involved specific situations for which legislation
was provided.
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I find no general statute which authorizes levying an omitted
tax in the year afte the year in which the tax was authorized to
be levied. I am of uhe opinion that sec. 70.44, which authorizes
property omitted from assessment in any of the three next
preceding years to be entered once additionally for each previous
year of such omission, is not broad enough to cover the instant
situation. There being no statute covering the situation, the
inquiry is whether there is such authority in the absence of
statute.

It seems clear that sec. 41.16 above referred to, contemplates
an annual tax levy for vocational school purposes and that the
sum requested for vocational schools in West Allis prior to
September 1,1924, was authorized and required to be placed in
the next tax levy, namely, in 1924. Such being the case, I am of
the opinion that the time fixed for making the levy is a limita
tion upon the power to make it, and that a levy cannot be law
fully made in 1925 which ought to have been made in 1924.
It has been so held. Wells v. Commissioners of Hyattsville, 77 Md.
125, 26 A. 357, 20 L. R. A. 89.
I am of the further opinion that the common council where it

is authorized to initiate proceedings to borrow money for voca
tional school purposes, cannot be compelled to do so, but that
such action is discretionary with the council.
HLE

Counties—County Board—Adjourned Meetings—County
board can at close of regular November meeting adjourn such
meeting to third Tuesday in April next.

May 26, 1925.

W. E. Atwell,
District Attorney,

Stevens Point, Wisconsin.
You ask to be advised if a county board can adjourn its

regular November meeting to the third Tuesday in April, next.
You say you found no such authority under the provisions of
sec. 59.04.

You are advised that sec. 59.04 does not limit the power of the
county board to adjourn its regular November meeting. The
adjournment there provided for is not by the board but by the
clerk on the written request of a majority of the members not
acting as a board. That is an unusual power vested in the clerk



Opinions of the Attorney General 225

and its purpose was evidently to save trouble and expense of the
members attending the meeting that would be adjourned if they
went. A meeting adjourned by the clerk under that provision
must be made in the manner and within the t'me specified in
that statute because it is not made by the board, but when the
board is present at a legal meeting there is no provision of law
limiting its power to adjourn the meeting to any time it sees fit.
No notice of such an adjournment would be required to be
served upon absent members, because it was their duty under
the law to be present and, if not, to advise themselves as to what
was done at such meeting. It was held in the state of Michigan,
under a statute which required that a county board act at its
regular meeting in October, that where the board met in October
and adjourned until November the October session embraced
the adjourned meeting. Hubhard v. Winsor, 15 Mich. 146.
It has been held that where a board neglects to perform a

duty required to be performed at its annual meeting, it may be
compelled by mandamus to meet again and perform such duty.
People V. Supervisors, 8 N. Y. 317.
I do not think the fact that such adjournment was beyond the

term of the members or some of them, would affect the question
because the board is a continuing body. Ill Op. Atty. Gen. 731.
TLM

Courts—Garnishment—Liens—Lien claim for labor or ma

terials furnished municipality where proper notice is given as
provided by sec. 3347dd, Stats., is prior to right of judgment
creditor who files certified copy of judgment under provisions of
3716a and prior to order given hy creditor unless judgment
obtained or order given was for lienable claims which had been
perfected by proper notice, in which case all would share equally
in funds.

May 26, 1925.

William M. Gleiss,

District Attorney,
Sparta, Wisconsin.

You say a contractor performed a contract for the county in
constructing a highway and there is still due on the contract
$3,000; that the contractor has given orders to some laborers for
parts of said sum and claims for labor and materials have also
been filed piusuant to sec. 3347dd; some disputed claims have
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been litigated and judgments rendered thereon and certified
copies of such judgments filed as provided by law.
You ask if the county can pay to the laborers or material men

who have received orders from the contractor and whether such

orders would have precedence over such judgments so legally
filed as provided by the statutes.

You are advised that under the rule of the law merchant a bill

of exchange or order was not an assignment of. the funds in the
hands of the drawee until accepted, and that rule was made a
part of our negotiable instrument law by sec. 118.02.

Sec. 3716a provides that when a judgment debtor shall have
money due from the county the judgment debtor may file a
certified copy of the judgment with the clerk and thereupon it
shall be the duty of the county to pay to the owner of the judg
ment such sums as at the time of such filing are due the judg
ment debtor and to deduct the sums so paid from the amount
due. The question is, which of these two statutory provisions
gives the prior right to the funds.

It is my opinion that if the proper written notice was served
by the person having the lien right under the provisions of sec.
3347dd, such lien right would be prior to the right of a judgment
debtor who filed his judgment under the provisions of sec. 3716a.

Sec. 3347dd is in the nature of an extension of the mechanics'

lien law and I think the lien attaches on the money from the time
of doing the work or furnishing the material if the notice is given
and the money has not been paid out at the time of the service of
such notice. If these judgments were obtained on claims for
work or labor for which notices had been given and, because the
claims were disputed, actions brought to establish the claims as
provided by subsec. 3, sec. 3347dd, then the lien rights under
the notices would not be surrendered, and I do not think the
filing of the transcripts of the judgments obtained would give
any additional lien or give the holder any additional rights as to
this fund. It would only be an establishment of his disputed
lien rights as provided bysaidsubsec.Softhatsectionandwould
then stand the same as the other lien claims that were not dis

puted and all would be paid before the orders unless liens were
perfected for the claims for which orders were so given. In that
ease I do not think the orders would affect the lien rights. The
statement of facts does not disclose very clearly whether or not
all of these claims were lienable claims, or whether the proper
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notice was given in all cases, but I have endeavored to make the
answer cover each theory.
TLM

Bridges and Highways—Gravel—Counties—County Board—
County may sell to state, and state may buy from county gravel
for highway construction purposes from pit owned or operated
by county.

May 26, 1925.
Highway Commission,

Attention M. W. Torkelson, Engineer-Secretary.
You state that the commission has determined to construct

a federal aid project in a county which owns and operates a large
gravel pit; that this road is to be surfaced with concrete paving,
and will require a large amount of gravel; that the use of the ma
terial from the county pit will result in a saving of about $1,500
per mile over the cost of material purchased from commercial
pits^ that the county desires to sell the material from its gravel
pit to the state because, first, it will be able to get some return
on its investment in machinery for operating of the pit, and,
second, that the saving in the cost of the road will result di
rectly in benefits to the county; that the improvement is being
made under the provisions of sec. 84.03, Stats., by which a defin
ite allotment of money has been made to the county, and that
the more cheaply the road can be constructed, the more miles of
road can be built; that a question has been raised by a repre
sentative of a commercial pit as to the rights of the county to sell
and the right of the state to purchase, this material, under the
circumstances above set forth, it being contended that while the
county has the right to operate the pit for its own purposes, it
has no right to sell the material.
You ask to be advised on the question so raised.
I have no doubt either of the right of the county, by authority

of its county board to sell, or of the state, through the state
highway commission, to buy the gravel for the purpose stated.

Sec. 59.01, Stats., empowers each county to purchase, take
and hold real and personal estate for public uses and to sell and
convey the same, and subsec. (2), sec. 59.07, Stats., confers
upon the county board of each county the power to

"make such leases, contracts or other conveyances in relation to
lands acquired for public purposes as in their discretion are in
the interest of the public welfare";
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sec. 83.07 Stats, empowers the county board to acquire by
purchase or condemnation any lands or the right to take gravel
or other material from lands for the use of the public and for the
construction of highways; subsec. (14), sec. 82.02 empowers the
state highway commission to contract for any materials neces
sary to be used in the construction or maintenance of any high
way whenever the state pays or may ultimately pay a portion of
the cost thereof. These provisions of the statutes are clear and
comprehensive, and compel the answer to your question which
I have given. This opinion is in accord with a former ruling of
the attorney general made in October, 1916, V. Op. Atty. Gen.
755.

FEB

Intoxicating Liquors—Proprietor of soft drink parlor duly
licensed may be prosecuted for unlawful possession of liquor if
liquor is found in said parlor although placed there without
knowledge of proprietor.

May 27, 1925.
W. E. Atwell,

District Attorney,
Stevens Point, Wisconsin.

You inquire whether a proprietor who is duly licensed to sell
nonintoxicating liquors is guilty of unlawful possession of liquor
where the liquor is found in the soft drink parlor so licensed but
where there is no evidence directly connecting the proprietor
with the actual possession of such liquor.
Sec. 165.01, subsec. (30), Stats., contains the following:

"No such person [referring to a person having a license for the
sale of nonintoxicating liquors to be sold for consumption upon
the premises where sold] shall have in his possession on or about
said premises any intoxicating liquor."

In the case of John Earth Co. v. Brandy, 165 Wis. 196,199, the
court said:

"It has also been held that the pemon having obtained and
holding a license is responsible for whatever is done in that place
of business by his agents in violation of law, even though it be
against the express direction of the person having such license."
Citing State ex rel. Conlin v. Wausau, 187 Wis. 311; Olson v. State,
143 Wis. 413; Reismier v. State, 148 Wis. 593."

In the syllabus of that case, it was stated:
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"One who has obtained and holds a retail liquor license is
responsible for whatever is done in that place of business by his
agents, and must be presumed to be the owner and keeper of
the saloon as to the general public and persons dealing with
those conducting the business."

The same rule applies to the proprietor of a soft drink parlor
who is duly licensed under our law. Possession of intoxicating
liquors in such a parlor is prohibited, and if liquor is found there
the proprietor is guilty, as it is his duty to keep such place free
from intoxicating liquors. Knowledge or intent is not an element
in the crime. Your question is, therefore, answered in the
affirmative.

JEM

Public Health—Cosmeticians—One who engages in marcelling
and otherwise caring for hair of her patrons at their homes is
itinerantcosmetician and is required to be licensed as such under
provisions of new ch. 159, Stats, (ch. 68, Laws 1925).
No opinion is expressed on reasonableness of regulation.

May 27, 1925.
W. E. Atwell,

District Attorney,
Stevens Point, Wisconsin.

You state that a young lady in the city of Stevens Point has
been engaged in doingwhat is known as marcelling and perform
ing other services in the care of the hair of other women; that
she maintains no shop, but serves her patrons by special ap
pointment at their homes.
You inquire whether the lady in question is required to take

out a license under the provisions of ch. 68, laws of 1925, recently
enacted, to which you call my attention.
While it is true, I think, that under the provisions of ch. 159,

Stats., as it existed prior to the 1925 enactment (which repealed
that chapter), no license was required of a person engaged as
stated above, imder the new ch. 159 created by the act she is re
quired to be licensed.
The new chapter is much more comprehensive than the old

and is entitled an act "regulating the practice of cosmetic art,"
among other things. Subsec. (1), sec. 159.01 defines "cosmetic
art" as including, among other things, "manicuring, bobbing,
dyeing, cleansing, arranging, waving and marcelling of the hair";
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"cosmetician" is defined by subsec. (2) as, "any person who,
for compensation, practices cosmetic art"; and "itinerant cos
metician" is defined by subsec. (6) as, "any person who practices
cosmetic art outside of a beauty parlor either in going from
house to house or from place to place at regular or irregular
intervals."

I think that the person in question is an itinerant cosmetician,
as defined by the law, and that in order to lawfully continue in
practice she must apply for and receive a license as such from
the state board of health. I assume that she has been engaged in
such work since July 1, 1924, and is entitled, under the provi
sions of sees. 159.07 and 159.11, to a license to practice without
an examination if she files her application therefor not later
than August 31st, 1925, accompanied by the fee of $7.50 (one
half of the statutory regular fee), and otherwise satisfies the re
quirements of the law.
This opinion, of course, assumes the reasonableness of the

regulation under the police powers of the state as applied to the
facts stated; but no opinion is expressed on that question, which
is a judicial one.
FEB

Escheats—Mortgages, Deeds, etc.—School Districts—Land
deeded to school district for school purposes does not escheat to
state merely because of breach of condition subsequent in deed.

May 27, 1925.
John Callahan,

State Superintendent of Public Instruction.
Some time ago you called the attention of the attorney gen

eral to the record of a deed dated March 15,1856, recorded in the
office of the register of deeds of Dane county, March 25,1856,
in Vol. 36 of Deeds, page 73, from William A. White and wife to
the trustees of School District No. 7 conveying a piece of land
lying west of the city of Madison, which deed contains the fol
lowing recital following the description of the land:

"Said land being conveyed to said trustees to be used to erect
a school house on and in case at any time said school house
should be removed said land to revert to said grantor * * *
to have and hold the same * * * for above mentioned
purposes."
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You state that the land was used originally for school pur
poses, but that you believe it has been used recently for a home;
that it was sold for taxes for the year 1923 to H. C. Bradley.
You ask whether under these circumstances the land has

escheated to the state of Wisconsin.

The question cannot be answered categorically. By the ex
press terms of the deed, if there is a condition subsequently
broken, the land reverts to the grantor, William A. White, or
to his heirs, which would become effective on re-entry by the
grantor or his heirs. The land would not escheat to the state
unless some person holding the title dies without heirs or
devisees,

FEB

Intoxicating Liquors—Physicians and Surgeons—Osteopath is
not authorized to prescribe intoxicating liquors as beverage.

May 27, 1925.

Dr. Robert E. Flynn, Secretary,
Board of Medical Examiners,

La Crosse, Wisconsin.
You inquire whether an osteopath duly licensed in this state

to practice osteopathy and surgery is permitted to prescribe
liquors under the provisions of the federal prohibition act.
The so-called Volstead act contains the following:

"No one but a physician holding a permit to prescribe liquor
shall issue any prescription for liquor." 41 Stats, at Large 311.

In an official opinion under date of July 28, 1921, X Op. Atty.
Gen. 837, this department held that an osteopath is not a
physician within the contemplation of the prohibition enforce
ment act of this state and cannot issue prescriptions for intoxi
cating liquor. The statute, which is now subsec. (9), sec. 165.01,
Stats., was referred to. The conclusion there arrived at we be
lieve is the correct one. The statute has not been changed, and,
unde}' the provisions of our statute, an osteopath is not a physi
cian within contemplation of the prohibition enforcement
law. Your question is, therefore, answered nesativelv.
JEM
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Education—Public Officers—Board of Industrial Education—
Local board of industrial education cannot employ super
intendent or teachers for such school for term exceeding annual
school year.

May 27, 1925.
Geo. p. Hambrecht, Director,

Board of Vocational Education.

You say the question has been raised in a number of cities
maintaining vocational schools as to whether or not such local
board of industrial education has authority to employ its local
director of vocational education and its teachers for a three-

year period, and you enclose the opinion of William F. Haase,
city attorney of Marinette, in which he has advised, on the
strength of 5 McQuillin on Municipal Corporations, page 5083,
that such power did not exist, but that opinion is based in part
on an ordinance of the council of the city of Marinette which
provided that no contract for the employment of teachers shall
extend beyond the first day of July next succeeding the date of
such contract.

I agree with the conclusion of the city attorney that such
employment could not be made for three years but I do not see
any power in the council to limit the statutory powers of the
board of industrial education.

While the board of education is a continuing board because
the terms do not all expire at the same time, yet the primary
method of conducting schools was for the annual term and the
Fuperintendent and teachers were employed with reference to
such term. That general principle is expressed in sec. 40.64,
subsec. (7), par. (d), which authorizes boards of education to
elect superintendents annually.

Sec. 40.64, subsec. (5), par. (e), gave the board power to em
ploy teachers and fix their salaries, and while that provision does
not say annually, it evidently was with reference to the school
year.

Then sec. 40.695 was enacted, which gave to all cities except
cities of the first class the power to elect a city superintendent of
schools for a term not exceeding three years.

Sec. 40.58 provides that the school board of any school dis
trict maintaining a free high school or a union free high school
and not containing a city in which a city superintendent is em-
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ployed, may contract with a qualified teacher as a principal to
act as superintendent for a term of not more than three years.
There are two cases where the legislature has by express en

actment granted the power to elect a superintendent of schools
or a teacher for a period exceeding the annual school year, and it
seems to me that courts would say that that is a legislative con
struction that the school board would not have the power to
employ beyond the school year without such power being so ex
pressly granted.

Attention is called to the following cases as bearing upon the
question: Wait v. Ray, 67 N. Y. 36; Reuhelt v. School Town of
Nohlesville, 106 Ind. 478; Davis v. School Directors, 92 111. 293;
Stevenson v. School Directors, 87 111. 255.
It may be claimed these cases support both theories, but I

think it will be found that the question is determined in each
case by the local statutes, just as I think it must be determined
here, and, when the power is given as to the general schools and
is not given to these special schools, I think the courts will
construe each law as the legislature made it.
TLM

Automobiles — Taxation — Motor Fuel Tax — Gasoline

purchased in Illinois and used on Wisconsin highways is subject
to motor vehicle fuel tax.

May 27, 1925.
Solomon Levitan,

State Treasurer.

You state that there are certain oil stations located a short

distance south of the Wisconsin Illinois boundary, and that con
sumers of gasoline have been driving from Wisconsin into
Illinois and buying their gasoline there in order to avoid paying
the motor vehicle fuel tax. After having purchased the gasoline,
the motor vehicles are driven back into Wisconsin and used upon
the public highways. You inquire if the owners and operators of
such motor vehicles are liable for the tax upon the gasoline so
purchased in Illinois and used upon Wisconsin highways.
Your question is answered in the affirmative.
Sec. 78.01, created by ch. 11, Laws 1925, provides as follows:

"It is the intent of this chapter to impose a tax upon the own
ers and operators of motor vehicles propelled by an engine or
engines driven directly or indirectly by the combustion of motor
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vehicle fuel, over and upon the public streets, roads, and high
ways, by requiring them to pay for the privilege thereof, in ad
dition to the registration fee, at the rate of two cents per gallon
for all motor vehicle fuel so used, which tax is to be collected as
herein^ter provided."

This is a clear legislative declaration of the fundamental
basis of the tax and of the intention of the legislature relative
thereto. It expressly states that it is a tax imposed for the
privilege of using the highways and is imposed upon the motor
vehicle fuel used in, propelling vehicles over the highways. In
other words, the tax is not in terms upon the fuel itself, but is a
fee for the privilege of using the highways, measured by the
amount of fuel consumed.

The law does not state in express terms how the tax should be
collected in a case such as you present, but this does not militate
against the decision that the tax should in fact be paid. This is
shown by the following quotation from a well recognized author
ity;

*  * But instances have occurred of tax laws which
provided for levying the tax, but made no provision whatever
for collection. In such case it may well be held that the legisla
ture contemplated the enforcement of the tax by the ordinary
remedies;and therefore, if the tax was assessed against an indi
vidual, that assumpsit or debt would lie for the recovery thereof.
In other words, the implication of an intent to give a remedy by
suit is so strong as to be conclusive, where the statute provides
for a tax, but is silent as to the method of collection." Cooley,
Taxation, 4th ed., sec. 1331.

Furthermore, the penalty provision contained in sec. 78.10 is
clearly broad enough to cover the situation presented by your
inquiry. It reads as follows:

"Any dealer, person or association of persons, firm or corpora
tion violating any provision of this chapter, or any person, firm
or corporation who shall fail or refuse to pay the tax imposed or
make any false statement in any statement or report required
by this chapter, or who shall make any false statement in con
nection with an application for refund of any money or taxes
paid in the manner provided in this chapter, or who shall collect
or cause to be repaid to him or to any person, any tax paid, not
being entitled to the same under the provisions of this chapter,
shall be deemed guilty of a misdemeanor, and upon conviction
thereof, shall be punished by a fine of not less than one hundred
nor more than one thousand dollars. There shall be no criminal
prosecution due to the violation of any of the provisions of this
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chapter unless such prosecution is initiated within two years
after the violation is committed."

A ruling to the effect that the tax should be paid seems clearly
to be in accord with the legislative intent, as the theory of the
motor vehicle fuel tax is not that of a sales tax, but rather that
of a tax for using the highways in proportion to the use made of
them.

CAE

Intoxicating Liquors—Search—Officer with search warrant
describing forty acres of land as place to be searched, may
search automobile located on said forty acres, especially when
car is owned by owner of land.

May 28, 1925.
William M. Gleiss,

District Attorney,
Sparta, Wisconsin.

You state that a search warrant was issued describing a cer
tain forty acres of land, and that the officer making the search
found the automobile of the man who owned the land on said

forty acres and searched the car and found illicit liquor. You
inquire whether he had the right to search the automobile under
the search warrant. This question must be answered in the
affirmative.

This is not a case like the Hoyer case, to which you refer, 180
Wis. 407, where the automobile was searched while standing on
the highway and the court held that this could not be done with
out a search warrant. In the present ease the officer had in his
possession a search warrant and he was authorized to search the
forty acres for illicit liquor. He was thus authorized to make a
thorough search for liquor anywhere on the forty acres. Had the
liquor been in a trunk or container of any kind the officer would
have been justified in opening the trunk or container in his
search for the liquor. He could also search the houses and build
ings on the forty acres.
In Silber v. Bloodgood, 177 Wis. 608, our court held that the

officer acting in good faith in searching a place duly licensed
to sell nonintoxicating liquors, even without a search warrant,
was empowered to force an entrance into a locked drawer in
which was hidden a bottle of contraband whiskey. The court
said, p. 612:
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"* * * licensee could prevent an effective inspec

tion by the simple expedient of keeping his contraband liquor
under lock and key, the enforcement of the law would be seri
ously frustrated."

The officers are amply authorized by the search warrant to
search the automobile when the same is found on the forty acres
described in the search warrant.

JEM

Bonds—Attorney general has no authority to examine pro
ceedings preliminary to issue of municipal bonds or to certify
to bonds until governing body has, by formal action, submitted
same to him.

Proceedings must be recorded in separate bond record book of
municipality, and a certified copy of that record should be sub
mitted to attorney general.

Thirty-day period within which electors of city may require
referendum of proposed bond issue does not begin to run until
recording of initial resolution or ordinance in separate bond
record book after its final adoption by council.

Initial resolution need not, and, preferably, should not pre
scribe form of bond.

Statutory requirements of statements of value of taxable
property, bonded indebtedness, etc., should be strictly followed,
and language of statute \ised in both initial resolution and bond
forms.

Suggestions for making up separate bond record andforclerk's
certificate to copy thereof on submission to attorney general.

May 29, 1925.

L. W. Bruemmer,

City Attorney,
Kewaunee, Wisconsin.

Re City of Kewaunee 1925 434% sewer improvement bonds.
I have examined the certified copy of the minutes of the

proceedings of the common council relating to the issuing of the
above described bonds as submitted by you to the attorney
general.
The attorney general has no authority to pass upon the regu

larity of the proceedings in the present state of the record be
cause of the fact that there appears to be no action of the com
mon council directing the submission of a certified copy of the
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proceedings preliminary to the issue and of the bonds to him for
his approval and certification, as provided by subsec. (3), sec.
67.02. However, assuming that the council will pass the proper
resolution submitting the proceedings and the bonds, and that
the resolution will be certified as a part of the record, I call atten
tion to the following matters:
There is nothing in the certified copy submitted by you which

shows that the initial resolution or ordinance and a statement of
every step and proceeding had or taken in the course of the
authorization of the bonds has been recorded in the separate
bond record book provided by the city as required by subsec.
(12), sec. 67.05. The certification of the minutes of the proceed
ings of the council is not sufficient. The separate record must
be made up. While the resolution, at the time of its being offered
in the council, as well as at the time of its final adoption, and
each step in the proceedings must appear in the minutes of the
council along with the other proceedings of the council, the
proceedings must also be recorded in the separate bond record
book, which should contain nothing except proceedings relating
to bond issues. That is the record required to be kept by ch. 67,
and it is a certified copy of that record that the statute contem
plates shall be submitted to the attorney general.
The city clerk certifies that thirty days have elapsed since the

introduction and publication of the initial resolution or ordinance
and also since the final adoption thereof by the council and pub
lication as an adopted ordinance and that no petition has been
filed for the referendum. This is not sufficient. The thirty days
within which the electors of the city may petition for the sub
mission of the question of issuing the bonds to the people for
approval does not begin to run until the adopted ordinance has
been recorded in the separate bond record book, so that if there has
in fact been no such recording the time within which the petition
may be filed has not yet begun to run, and the proceedings can
not be approved or the bonds certified in any event until after
the expiration of the thirty days from such recording. See XIII
Op. Atty. Gen. 12; 86.
I call attention to the following paragraph in the first opinion

mentioned, at page 14:

"It may be questioned whether the required statements [as
to valuation of taxable property, bonded indebtedness, etc.] ap
pearing only in the form of the bonds is sufficient, although it is
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true that the form is a part of the initial resolution. It is, I
think, at least preferable that the initial resolution should follow
the statute strictly, and that the form of the bond when em
bodied in the resolution, or (the better way) adopted by the
council after the resolution has been adopted, and approved by
the electors or becomes final without this approval, should also
strictly follow the statute."

Also to the following paragraph:

"The form of the bond is required to state 'that a direct an
nual irrepealable tax has been levied by the municipality suffi
cient', etc. In the form contained in the resolution here, the
statement is 'that prior to the issue and delivery of this bond and
bond issue the city provided for the collection of a direct annual
tax sufficient', etc. It seems very doubtful that a statement that
a city has 'provided for the collection' of the tax is equivalent
to a statement that a direct annual, irrepealable tax has been
levied. The machinery for the collection of the tax, may, con
ceivably, be provided for, and yet there be no levy of a tax."

These observations apply to the initial resolution or ordi
nance of this bond issue and also to the form of the bond con
tained in the resolution.

The statute, sec. 67.06, prescribes the form and contents of
the bond; there is therefore no necessity or advantage to be
gained by the form's being prescribed by the common council,
since in all essential requirements it must be substantially the
form prescribed by the statute; and there is a distinct dis
advantage in having the form embodied in the resolution in
that if error occurs it must be corrected by the council, while if
the form is left out, the city officers prepare the form and any
errors can easily be corrected before it is sent to the printer.
For example, the statute says that the bond shall contain a
statement of the value of all the taxable property in the munici
pality according to each of the last preceding five assessments
thereof for state and county taxes, and that a direct annual irre
pealable tax has been levied by the municipality sufficient to pay
the interest when it falls due, and also to pay and discharge the
principal at maturity. The form of bond prescribed by your
common council leaves out of the statement of the value of

taxable property some important words. The statement in that
form is "that the amount of the assessment of the taxable prop
erty therein for each of the five years preceding the issue of the
bond is as follows:" (then follow the figures.) The required
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statement is that the value shall be stated according to the last
preceding five assessments thereof for state and county taxes.
The words emphasized have a peculiar significance, and I doubt
that a form which omits them can be said to be substantially
in compliance with the statutory requirements. Again, as in
dicated above, your form does not state that a tax has been
levied; it simply states that provision has been made for the col
lection of a tax.

Both the initial resolution and the form of bond should follow
the statutory requirement strictly, using the language of the
statute, in order that there may be no question raised. If the
statements required by the statute to be embodied in the resolu
tion had been contained therein in the statutory language, and
the form of bond has not been prescribed by the resolution, it
would be an easy matter to correct the form of bond as submit
ted.

May I suggest that the record in the separate bond record
book, as to each separate issue of bonds, should be introduced
by a recital in some such form as the following:

"Record of proceedings of the city council of the city of Ke-
waunee preliminary to the issue of $20,000.00 of general liability
bonds for the improvement of thesewerage system of said city:"

Following this should be a statement of the membership of
the common council and of the proceedings of the council at the
several meetings during the progress of the authorization of the
bond issue so far as such proceedings in any way relate to the
issuing of the bonds. There should be recorded the printer's
affidavit of publication of the proposed ordinance or resolution
and of the publication of the ordinance after its adoption. The
record should show the date of the recording of the initial reso
lution or ordinance after its final adoption by the coimcil, and in
fact every step had or taken in the course of the authorization
of the bonds, which includes the resolution or direction of the
city council submitting the proceedings and the bonds to the
attorney general for approval and certification, in case that is
done.

Attached to a verbatim copy of this record should be a certifi
cate of the city clerk in substantially the following form:

State of Wisconsin )
J'SS.

County of Kewaunee j
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I, James W. Cain, eity clerk of the city of Kewaunee, do here
by certify that the initial resolution or ordinance and a full and
correct statement of every step or proceeding had or taken in
the course of authorizing an issue of twenty thousand dollars
($20,000) of bonds of said city for the purpose of the improve
ment of the sewerage system have been duly recorded by me in a
separate record book provided by said city for that purpose, as
required by sec. 67.05 (12) Stats.; that the foregoing and an
nexed copy of said record is a true and correct copy thereof and
of the whole thereof; that annexed hereto is a copy of the form
of the proposed bond; all of which is submitted to the attorney
general of Wisconsin pursuant to the provisions of sec. 67.02
(3), Stats., and the direction of the city council recorded in said
record.

I further certify that on the date hereof the total outstanding
indebtedness of said city of all kinds and for all purposes, in
cluding said bond issue, is the sum of dollars;
that the statements of the valuation of the taxable property of
said city contained in the said initial resolution or ordinance
is the valuation as fixed by the board of review of said city; that
the said city has not adopted the provisions of ch. 65, Stats.,
relating to the budget system for cities.

I further certify that the Kewaunee Enterprise is the official
newspaper of the city of Kewaunee and was such at the times
of the publication of the proposed initial resolution or ordinance
and of the adopted initial resolution or ordinance as set forth
in said record.

I further certify that thirty days have elapsed since the re
cording of the said adopted initial resolution or ordinance in the
said separate bond record book and that no petition requesting
the submission of said initial resolution or ordinance to the
electors of said city as provided in par. (b) of subsec. (7) of sec.
67.05, Stats., has been filed in my office.

Dated this day of 19.

City Clerk.

The attorney general's certificate which was drawn and is
appended to the papers submitted by you is not in proper form.
That was the form used prior to the enactment of ch. 67. As
stated hereafter, if the proceedings are approved, the proper
form of the attorney general's certificate will be furnished you.
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I am returning herewith for further use the certified copy of
the minutes of the common council which you submitted. On
receipt of the certified copy of the record of the proceedings
preliminary to the issue of the bonds it will be examined officially
and if approved, a form of the attorney general's certificate will
be furnished you for printing on each bond.
FEB

Physicians and Surgeons—Married woman who secured
license to practice medicine before her marriage may continue
to practice under her maiden name or she may adopt name of
her husband.

May 29, 1925.
Dr. Robert E. Flynn, Secretary,

Board of Medical Examiners,
La Crosse, Wisconsin.

You submit the following question for the opinion of the at
torney general:

"Is it legal for a woman to continue practicing under her
maiden name if she now is married, or should she have that
married name added to her license?"

Substantially similar questions have been ruled upon in two
preceding opinions of the attorney general, found in XII Op.
Atty. Gen. 256, and XIII Op. Atty. Gen. 632. The following
quotation from the latter opinion is applicable to the situation
presented by you:

"While a married woman generally takes and uses her hus
band's surname, there is nothing in the laws of this state that
affirmately requires it, although the general rule of such custom
is recognized in the divorce laws. See sec. 2360w. .Marriage is
piarely a civil contract under our laws (sec. 2328, Stats.), which
does not change the identity of the parties to it. It is the person
and not the name which was nominated and elected to the
county office and appointed as notary public. The officer-elect
in question was nominated and elected by her maiden surname;
she had already qualified as a notary public by that name;
her identity remains unchanged by her marriage; she may qual
ify as county clerk and thereafter officially act by such name,
or she may qualify and officially act as county clerk and act as
notary public by the sm-name of her husband; but whatever
name she adopts for official use should be uniformly used by her
during her terms of office; and if she adopts the surname of her
husband for official use, her oath and bond as county clerk prop-



242 Opinions of the Attorney General

erly, I think, should contain a recital of identification, and she
must procure a new seal as notary public and file a new auto
graph and an impression of such seal as required by sec. 137.01,
Stats." (p. 633).

Under the authority of the above opinion, you are advised
that the doctor may continue practicing under her maiden
name, or if she so chooses, she may adopt the name of her hus
band.

CAE

Education—Teachers' Retirement Fund—Additional amount

for prior service provided for by sec. 42.51, Stats., does not
apply to death benefits.

May 29, 1925.

R. E. Loveland, Secretary,
Retirement System.

You state that a member of the state retirement system
holding a certificate issued by the public school retirement
board under date of May 25, 1922, and having taught in the
public schools for thirty-two years, died on March 17, 1925,
at the age of sixty while still employed in the public schools. On
the date of death, there was to the credit of the member his
required deposits, with interest amounting to $898.08, making a
total of $2,047.76. A draft for this amount was sent to the
beneficiary in accordance with sec. 42.50, Stats. The beneficiary,
however, refused to accept the draft and makes claim for an ad
ditional amount on account of prior service, contending that
under the provisions of sec. 42.51 she is entitled to such addi
tional amount.

You inquire if the public school retirement board and
the annuity board have authority to certify such additional
amount for payment.

Sec. 42.50, subsec. (1), Stats., which provides for death bene
fits, reads in part as follows:

"* * * Such death benefit shall be the full amoimt of the
accumulation in the retirement deposit fund to the credit of the
member from all member's deposits and all state deposits and
interest thereon."

Sec. 42.51, subsecs. (1) and (2), provides for an additional
amount on account of compensation for prior service as if the
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act had been in effect during such prior service. Subsec. (3)
of this section, however, provides as follows:

"When any member of Class A or Class B who has taught at
least twenty-five years in the public schools, the normal schools
or the university shall be paid an annuity under subsection (3)
of section 42.49 the annuity shall be increased by the annuity
which would be granted at the rates then in force on an accumu
lation equivalent to the amount of the computation above de
fined, and such additional annuity shall be paid from the con
tingent fund. No accumulation from state deposits or transfer
of funds shall be required in case of such additional annuity.
This section shall not authorize or include any increase in or addi
tion to the death benefit provided in section U^.50."

It is clear under the provisions of this subsection that the
legislature intended there should be no increase in death bene
fits on account of prior service. You are, therefore, advised that
you should not certify for payment the additional amount.
CAE
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■ Fish and Game—Fines—Public Officers—Justice of peace has
no power, after plea of guilty, to remit fine and collect only fees
and costs of his court.

June 1, 1925.

Elmer S. Hall,
Conservation Commissioner.

You inquire if a justice of the peace has power to remit the
fine imposed by the fish and game laws and collect only the fees
and costs of his court after a man has pleaded guilty.
Your question is answered in the negative.
This ruling is in accord with two former opinions of the at

torney general—1908 Op. Atty. Gen. 278; V Op. Atty. Gen. 46.
In view of these former opinions, no extended discussion is
necessary at this time.

Briefly, courts of record under certain conditions are given
power to suspend sentences and remit fines, but no such power is
given to justices of the peace, and the conclusion therefore fol
lows that such power does not exist.
CAE

Real Estate—Under sec. 136.01, subsec. (23), Wisconsin real
estate brokers' board is not required to specify in order revoking
license period during which no new license shall be issued.

June 2, 1925.

J. W. Everett, Assistant Secretary,
Real Estate Brokers Board.

In your letter of May 21 you request, on behalf of the Wis
consin real estate brokers'board, an opinion giving to the board
a construction of subsec. (23), sec. 136.01, Stats., which pro
vides as follows:

"No license shall be issued to any person, firm or corporation
whose license shall have been previously revoked, until the
expiration of a period of not to exceed two years from the date
such revocation becomes finally effective, such period to be
determined in each case by the board."

The board desires to know whether such section requires that
an order of the board revoking the license must specify the
period during which no new license shall be granted.
In answering your question, it seems to me that the separate

provision relating to revocation of licenses contained in subsec.
(17), sec. 136.01 must also be examined. Subsec. (17) provides
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that after investigation and public hearing the board "may-
revoke any license issued by it," for certain causes therein
enumerated. Subsec. (17) thus provides simply that the board
may revoke any license. It contains no language that requires
the board to determine at the time of revocation or to state in
its order of revocation the period during which no new license
shall be issued. It seems clear that under the authority conferred
by subsec. (17) the board may issue an order declaring a license
revoked without stating in the order the period during which
no new license shall be issued.

Subsec. (23), above quoted, provides that no license shall be
issued to anyone whose license "shall have been previously
revoked," leaving the period during which no license shall be
issued to be determined by the board, the maximum period
being two years. The language of subsec. (23) does not indicate
that such period shall be determined at the time of revocation or
stated in the order of revocation. In fact, the language of sub
sec. (23) appears rather to contemplate that such determination
may be made after the revocation of the license. Subsec. (23)
apparently intends to give to the board the power to issue a
license to one whose license has been previously revoked within
less than two years after such revocation in a case where one
whose license has been revoked deserves such consideration.

Oftentimes new facts may be developed such that the board will
be in a position better to determine such period after the revoca
tion than at the time of the revocation. Therefore, it would
seem that the spirit of subsec. (23) will be better carried out by
adopting a construction that the board is not required to specify
in its order of revocation the period during which no new license
shall be issued.

Such a construction will be more favorable to the one whose

license has been revoked, for it will enable him to present evi
dence to the board such as will enable the board to determine

that a new license may be issued to him within less than two
years.

CAE
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Elections—Intoxicating Liquors—Wisconsin Statutes—Refer
endum to submit to people question for their opinion cannot,
under any existing statute, be ordered by joint resolution but
requires law enacted by legislature and signed by governor.

June 3, 1925.

J. L. Barber, Chairman,
Committee on State and Local Government,

Legislature.

You have asked my opinion as to whether Jt. Res. No. 42, S.,
needs any further action in order to have the vote properly sub
mitted to the people at the November election in 1926.

Said Jt. Res. No. 42, S., as amended, after relating the history
of the federal enforcement acts, called the Volstead act, under a
number of paragraphs beginning with the usual "Whereas,"
contains the following:

"  * * * Therefore, be it Resolved by the senate, the

assembly concurring, That there be submitted to the voters of
the state of Wisconsin at the general elections to be held in this
state in November, 1926, the following question so as to deter
mine if a majority of the people of the state of Wisconsin desire
the Volstead act amended:

"Shall the congress of the United States amend the 'Volstead
Act' so as to authorize the manufacture and sale of beer, for
beverage purposes, of an alcoholic percentage of 2.75% by
weight, under government supervision but with the provision
.that no beverage so purchased shall be drank on the premises
where obtained."

The question is whether this resolution must be followed with
a bill duly enacted into law submitting the question to the peo
ple in November, 1926.

In an official opinion rendered to the chief clerk of the as
sembly on June 10,1913, by Justice Owen, then attorney general,
it was held that amendment to the constitution may be pro
posed by joint resolution but should be submitted to the people
by a bill duly enacted into law. II Op. Atty. Gen. 193.

In another official opinion by this department under date of
July 14, 1922, it was held that a proposed constitutional
amendment, though duly passed by two successive legislatures,
cannot be submitted to popular vote until the legislature by law
has prescribed the time and manner of such submission, and that
this cannot be done by joint resolution. XI Op. Atty. Gen. 533.
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This department also held on Spetember 14, 1915 (IV Op.
Atty. Gen. 1076), when Justice Owen was attorney general, that
a joint resolution of the legislature does not have the force of law
and that it can neither impose duties on a public official nor
authorize the disbursement of public money. In that ease, Jt.
Res. No. 32 directed the conservation commission to make
investigations relating to taking, protection, propagation and
conservation of fish and game, etc., and recommended a revision
and codification of all fish and game laws, and purported to em
power the commission to employ and fix the compensation of
counsel, experts, stenographers, clerks and assistants as it may
deem necessary, and also provided for reimbursement of actual
expenses. It was held that this resolution imposed no duties on
the conservation commission, as such action could only be
legally taken under authority of law duly enacted.
As far as I have found, the Wisconsin constitution makes no

reference whatever to legislative resolutions. In art. IV, sec. 17,
Const., it is provided that "no law shall be enacted except by
bill." It also provides for the style of the law. The constitution
also expressly provides how a bill may be enacted andbecomea
law.

In art. VIII, sec. 2, Const., there is a provision that "no
money shall be paid out of the treasury except in pursuance of
an appropriation by law."
Ever since the organization of the state, it has been the

practice of the legislature, whenever a constitutional amend
ment has been passed for the second time, to pass an act pro
viding for the submission of the amendment to popular vote.
The only exception to this is Jt. Res. No 49, S., of 1921 (XI Op.
Atty. Gen. 533), and said joint resolution was declared ineffec
tive and void by the attorney general.
Referendum votes on statutes have been taken in this state

but, so far as I have been able to find, they were always sub
mitted by the enactment of a law instead of by resolution. I
refer to the following:

Date Submitted by
November 2, 1852, Banking Laws Ch. 479, 1852
November 3, 1857, Suffrage Law Ch. 44, 1857
November 4, 1862, Banking Laws Ch. 203, 1862
November 8, 1898, Banking Laws Ch. 303, 1897
April 5, 1904, Primary Law Ch. 451, 1903
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November 5,1912, Woman Suffrage Law Ch. 227, 1911
September 2, 1919, Soldiers' Bonus Law Ch. 667, 1919

This practice over a long period of time would seem to be a
practical construction of the constitution of this state, which
would be given considerable weight by the courts. It has been
suggested that the provisions of sec. 6.68, Stats., supplement the
joint resolution and that, therefore, no additional legislation is
necessary. Said section provides:

"Whenever any constitutional amendment shall have been
submitted to the people, or any other question or proposition
shall be submitted by the legislature to a vote of the people, the
votes for and against such amendment, question or proposition
shall be taken, canvassed, certified and recorded, and certified
copies of the statement thereof shall be made and transmitted
by each county clerk to the secretary of state in the manner the
votes for state officers are to be taken, canvassed, certified and
recorded and statements thereof are to be certified and trans
mitted."

I call particular attention to the words in this section, "or
any other question or proposition shall be submitted by the
legislature to a vote of the people." It has been argued that
under this provision a resolution passed by both houses of the
legislature submitting the question to a vote of the people would
authorize a vote to be taken. It must be noted, however, that
the word "legislature" as used in this section must be given its
ordinary and exact meaning. I am of the opinion that the word
"legislature" does not mean the two houses of the legislature,
the senate and assembly, but that it means the lawmaking power
of the state, including the governor, and that under this section
the question or proposition must be submitted by an act of the
lawmaking power, which includes the governor. The word
"legislature" is defined as the "lawmaking power in a state."
Anderson's Law Dictionary, p. 611. "That body of men in the
state which has the power of making laws." II Bouvier's Law
Dictionary, p. 67. Substantially the same definition is given in
18 American & English Encyc. of Law, 2d ed., p. 822; also in
36C.J. 987.

That the word "legislature" is used in a broad sense as mean
ing the lawmaking power in the state throughout the Wisconsin
constitution is apparent from an examination of its provisions.
In art. IV, sec. 22, it is provided:
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"The legislature may confer upon the boards of supervisors
of the several counties of the state such powers of a local,
legislative and administrative character as they shall from time
to time prescribe."

This must be done by act, and not by resolution. It requires
the signature of the governor. The governor is, therefore, in
cluded in the term "legislature" as that term can only be con
strued to be the lawmaking power in the state. I refer to other
provisions.

"The legislature shall establish but one system of town and
county government, which shall be as nearly uniform as practi
cable." Sec. 23, art. IV, Const.

"The legislature shall never authorize any lottery, or grant
any divorce." Sec. 24, art. IV.

"The legislature shall provide by law that all stationery
required for the use of the state, and all printing authorized and
required by them to be done for their use, or for the state, shall
be let by contract to the lowest bidder, but the legislature rhay
establish a maximum price * * *." Sec. 25, art. IV.

"The legislature shall never grant any extra compensation
to any public officer, * * *." Sec. 26, art IV.

"The legislature shall direct by law in what manner and in
what courts suits may be brought against the state." Sec. 27,
art. IV.

I could continue to quote from other sections of the constitu
tion which clearly show that the term "legislature" as used in
the constitution refers to the lawmaking power, and that the
powers given to the legislature can only be exercised by laws
duly enacted, which require the signature of the governor.

It would, therefore, seem that the term "legislature" as used
in sec. 6.68 above quoted means the lawmaking power of the
state, and a question submitted to a vote of the people by the
legislature must be through an act requiring the signature of the
governor instead of by resolution.

It has also been argued that, in view of the provisions of sec.
6.23, subsec. (8), it is apparent that a joint resolution passed by
the senate and assembly may direct a referendum vote on a
question or a proposition.

Said subsection contains the following:

"Whenever a proposed amendment to the constitution, or
any measure or other question shall be submitted to a vote of the
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people, a concise statement of the nature thereof shall be printed
in accordance with the act or resolution directing its sub
mission upon a separate ballot pro\'ided for that purpose, and
underneath the question as thus stated shall appear the words
'yes' and 'no,' and after and to the right of each of said words
there shall Ido a square."

In the third line, where the language is used "in accordance
with the act or resolution directing its submission," it has been
argued that here it clearly appears that a resolution may direct
the submission of a question to the people. And so it does. But
it must be remembered that this statute does not purport to
grant power to the two branches of the legislature to pass a joint
resolution for the submission of a question to the people. It only
refers to the resolution which legally submits a proposition to the
people.
In this connection, it is well to remember that under sec. 2,

art. XII, Wis. Const., direct authority is given to the two houses
of the legislature to submit a question to the electors for the
calling of a constitutional convention. I take it that this is the
reason it was necessary in this provision to refer to resolutions as
directing the submission of a question to the people. Said
section provides:

"If at any time a majority of the senate and assembly shall
deem it necessary to call a convention to revise or change this
constitution, they shall recommend to the electors to vote for or
against a convention at the next election for members of the
legislature. And if it shall appear that a majority of the electors
voting thereon have voted for a convention, the legislature shall,
at its next session, provide for calling such convention."

This is the only provision in the constitution which grants
such power to the two houses of the legislature. Neither in the
constitution nor in the statute is there any other provision which
authorizes two houses of the legislature to submit to the people
a question to be voted on. The constitution in this section
clearly draws a distinction between a resolution passed by the
senate and assembly and an act passed by the legislature, for,
in the fimt sentence, it must be held to refer to the former, that
is, a resolution; and in the last sentence, to an act passed by the
legislature, or the lawmaking power in the state.
The question submitted by you is not entirely free from doubt.

The resolution in question fixes the time when the people are
to vote upon the proposition. To carry it out will require ex-
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penditure of money in the printing of ballots and the giving of
notices. Under a constitution like ours, which provides that
legislation shall be enacted by bills, the legislature certainly
cannot by joint resolution legislate in respect to any subject. It
cannot impose additional duties upon an official unless it does so
by an act which is duly passed and becomes a law by the sig
nature of the governor, or his neglect to send it back to the
legislature, or over his veto. Neither can money be appropriated
by joint resolution.

Authority can be found in other jurisdictions to the effect that
a question may be submitted to the people by a joint resolution
of both houses of the legislature. The constitutional provisions
in those jurisdictions generally recognize such authority in the
two houses of the legislature. Such authority does not apply
here. It is provided in Cyc.:

"Where the constitution provides that legislation on specified
subjects 'hall be enacted by bill, the legislature cannot by joint
resolution legislate in respect to such subjects." 36 Cyc. 948.

Because of the above reasons, and the above quoted authori
ties and those cited in the opinions of the attorney general,
herein referred to, I believe there is grave doubt and uncertainty
as to the sufficiency of the resolution to submit the question
proposed to the people.
In view of this fact, a bill should be passed by both houses of

the legislature and signed by the governor, submitting the ques
tion to the people.
JEM

Criminal Law—Intoxicating Liquors—Evidence obtained by
soliciting persons to sell intoxicating liquor is admissible accord
ing to weight of authority, but Wisconsin supreme court has
never passed upon question, so that no positive statement can
be made as to law in Wisconsin.

June 5,1925.
Honorable John J. Elaine,

Governor.

You state that you have three pardon cases before you in
volving violation of law induced by private detectives, presum
ably employed by county authority. You say that you have
practically come to a legal conclusion in these cases, but in view
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of the opinion of this department of May 2 to the district at
torney of Waupaca county (XIV Op. Atty. Gen. 190), you are
submitting the following brief statement of each ease and asking
for an opinion thereon:

B was convicted on the charge of possession and sale of
intoxicating liquors. Two private detectives went to his place
of business, his wife being present, he absent, and wanted to buy
a lounge. They asked for drinks; the wife left the soft drink
parlor and after some time returned with her husband, who had
a pint of moonshine, and the detectives partook thereof, the
detectives ordering the drinks. Of course, their representation
about buying a lounge was false.

C was convicted of possession and sale of intoxicating liquors.
In this case, C ran a soft drink parlor and pool hall. The de
tectives went to his place of business and bought cigars and
ordered a round of drinks, but C did not have any liquor on the
premises, but left the premises and returned with some moon
shine, or rather diluted alcohol. Then the detectives talked
about buying C's place, and they went upstairs to look at the
rooms, and then went back again and purchased some more
liquor from the supply that C had obtained for them. Where
C got the liquor is not shown.
F was convicted of possession and sale of intoxicating liquors.

The detectives met F at a place other than his residence. A
third detective was employed to decoy F. The two detectives
asked the third detective to tell them where they could obtain
moonshine, and he said if they would wait perhaps a moonshiner
would show up. The third detective went out and came back
with F. The detectives asked him if he was a guide, that they
wanted to go fishing. They asked him for the liquor they had
sent for, and he produced it for them. They did go fishing
thereafter, on four different days. Then they hired him to take
them to another place, and again asked him to get them a pint
of moonshine, and he went out and in about half an hour came
back with it.

In every one of these cases, of course, the defendant had the
right to take an appeal and have the court pass upon the legality
of the conviction. The defendants' attorney probably did not
have faith in being able to secure a reversal on that ground.

Black, on Intoxicating Liquor, sec. 493, says:
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"Prosecutions under the liquor laws are frequently sustained
upon the evidence of 'spotters' or paid informers. The admissi-
bility of such testimony is not questionable, and its weight and
effect are entirely for the jury."

In 23 Cyc. 249, it is said:

"In prosecutions under the liquor laws, the testimony of
'spotters,' detectives, or paid informers, is admissible."

To the same effect is 33 C. J. 750.

In 8 American and English Encyc. of Law, 2d ed., 295-296,
the following principle is announced:

"It is no defense to the perpetrator of a crime that facilities
for its commission were purposely placed in his way, or that
the criminal act was done at the 'decoy solicitation' of persons
seeking to expose the criminal, or that detectives feigning com
plicity in the act were present and apparently assisting in its
commission" (p. 295).

In Sears v. State, 35 Tex. Cr. R. 442, the court said:

"* * * The proposition contended for means that the
purchaser (that is, the party who paid for the liquor) was a
principal in making the sale of the same. In our view, he could
scarcely be said to have participated in the sale of the liquor
with the same intent actuating the seller. * * * He was no
more an accomplice than two persons would be who unlawfully
but willingly and voluntarily, fight together."

In State v. Rollins, 77 Me. 380, the court said, p. 383:

"* * * The employment of detectives is not in all cases
discreditable. In many cases it is the only way of bringing the
offenders to justice. It is as important that laws should be en
forced as it is that they should be enacted. It it is commendable
in the legislature to enact laws prohibiting the sale of intoxicat
ing liquors, or of diseased meat, or other unwholesome food,
it is equally commendable on the part of the community to
endeavor to enforce them; and persons who are willing to spend
their tiine or money in efforts to enforce such laws, should not be
unnecessarily exposed to the ill-will of the persons whose crimes
are thereby detected."

In De. Graff v. State, II Oklahoma Cr. R. 519, after citing and
quoting from a great many authorities, the court said, p. 556:

"* * ♦ We therefore hold the tria^ court did not err in
refusing to strike out the evidence of the witness Kane upon the
ground that he was a paid detective employed by the county
attorney."
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State V. Hoffman, 85 Ore. 276. In that case, the evidence dis
closed that a witness named Hammond, employed by the state
as a detective, purchased from defendant the liquor upon which
the criminal proceeding was based. The court cited State v.
Barber, 2 Kan. App. 679, which was a similar case, and quoted
at length from the opinion, pp. 685-686:

"And, finally, the defendant asks this court to reverse the
judgment, and order a new trial, on the ground that the only
witness who testified to the particular sale of which the defend
ant was convicted admitted, upon the cross-examination, that
he had been furnished the money with which to make the pur
chases testified to by him; that he at that time expected to be
used as a witness against the defendant; that he had been hired
to make the complaint, and to become a witness; that he cared
nothing about the enforcement of the law; and that, in making
the complaint and becoming a witness in this case, he was
prompted solely by the money which had been promised him by
others. In other words, this court is asked to declare, as a mat
ter of law, that such a witness is unworthy of belief, and that the
defendant should not be deprived of his liberty, property or
reputation on the unsupported testimony of a 'spotter,' al
though such evidence was uncontradicted, and no attempt was
made to impeach the witness save by showing the motives which
prompted him to do what he did towards securing the convic
tion of the defendant. The trial court was not requested to sub
mit to the jury an instruction embodying that propostion, and
we know of no law which would have authorized such an in
struction. Neither do we know of any precedent which we might
follow, were we to declare the rule to be as argued, even if we
entertained the views expressed by counsel."

The court also cited State v. Emmons, 63 Ore. 535.
In re Wellcome, 23 Mont. 450. In that case, the principal

witness in a disbarment proceeding against the accused was a
lawyer, who secured his evidence in a reprehensible manner, by
acting as detective, and apparently entering into a criminal plan
with the accused, in order to expose him. The court held that
this did not of itself render his e\ndence unworthy of belief.
The court said, p. 472:

"But, however reprehensible it may be as violative of the
principles of propriety and morality, the fact that a witness has
acted as a detective or decoy, apparently entering into the
criminal plan in order to detect and expose it, does not, of itself
render his evidence unworthy of belief. The adjudicated cases
are numerous where convictions upon this character of evidence
have been sustained. (8 Am. & Eng. Enc. Law (2d Ed.) 295;
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State V. Stickney, 53 Kan. 308, 36 Pac. 714; People v. Noelke,
94 N. Y. 137; Grimm v. U. S., 156 U. S. 604,15 Sup. Ct. 470, 39
li. Ed. 550; Rater v. State, 49 Ind. 507; U. S. v. Slenker (D. C.)
32 Fed. 691; State v. Jansen, 22 Kan. 498; U. S. v. Moore (D. C.),
19 Fed. 39; 3 Rice, Ev. 522, 523.)"

State V. Baden (Minn.), 34 N. W. 24. In that case, prosecution
was for selling beer on Sunday, and the purchaser was the prin
cipal witness. The court said (syllabus):

"* * * A purchaser is not particeps criminis, nor does the
fact that he is in pursuit of evidence against persons selling
contrary to the provisions of the statute make him an ac
complice."

The case was affirmed.

In State v. O'Brien, 35 Mont. 482, O'Brien was convicted of
violating the local option law. The supreme court, in reviewing
the case, said, p. 501:

"* * * But it is argued that it appeared * * * that
the county attorney had furnished the money with which the
purchases were made by the state's witnesses, and that, since
the prosecuting officer had himself thus induced the violation
of the law, a conviction could not be had. Such evidence is al
ways competent {In re Welcome, 23 Mont. 450, 59 Pac. 445),
and it is no defense to a prosecution of this kind that the piu*-
chase was made by a spotter, a detective, or hired informer.
(12 Cyc. 447; 23 Cyc. 184.)"

State V. Holland, 99 Wash. 645. In that case, liquor was il
legally sold by a druggist. In affirming the conviction, the
court said, p. 652:

"* * * Much stress is laid upon the fact that the two men,
Clauder and Wolf, were detectives. That fact, however, went to
the weight and credibility of their testimony, rather than to its
competency." Citing People v. Whitney, 105 Mich. 622.

The case of Kosack v. State, 160 Wis. 155, cited by you, is one
of those cases where the detectives were employed by a private
person against whose property the dynamite was to be used, and
where the detectives were the active parties prompting, urging
and instigating the perpetration of the offense. The court held
that if the accused was only a passive participant through their
incitment and intimidation, such private person was bound by
the acts of the detectives, and the accused was not guilty of the
offense."
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So, in the case of Topolewski v. State, 130 Wis. 244, there was a
prosecution for larceny. It appeared that the owner of the prop
erty, by himself or his agent, had actually or constructively
aided in the commission of the offense, and therefore the court
held the would-be criminal was not guilty of all the elements of
the offense.

We could continue to cite cases, but the above authorities are,
we believe, sufficient to sustain convictions in the three cases
submitted by you.

There are few cases where the court has taken a different
position. Scott v. State, 153 S. W. 871, cited by you is authority
the other way. The employment of detectives was criticised in
Smith V. State (Tex.), 135 S. W. 154, but the great weight of
authority is the other way.
In view of the weight of authority on the question, the at

torneys in each particular case undoubtedly came to the con
clusion that they could not secure a reversal in the higher courts.
We would have welcomed a review in the upper court of any of
these cases so that our court might clearly announce the prin
ciples of law applicable. Until, therefore, our supreme court has
passed upon the question, there can be no positive statement as
to what the Wisconsin law is, but, as above indicated, the weight
of authority appears to be in accord with the decisions of the
trial courts.

JEM

Mothers' Pensions—Under facts stated no emergency exists
and court is not authorized to give more than maximum
mothers' pension under sec. 48.33, subsec. (6), Stats.

June 5, 1925.

Philip F. La Follette,

District Attorney,
Madison, Wisconsin.

You submit the following statement of facts as a basis for an
opinion:

"A mother who is petitioning for aid under the mothers'
pension law has five children. The youngest child is five years
old and the oldest thirteen years old. According to the budget
which has been prepared for the family she needs $108.00 per
month. She is well and able to work, but the household duties
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and care of the children keep her busy. If she is given aid at the
rate of $15.00 per month for the first child and $10.00 per month
for each of the other four children her allowance will be $55.00
per month; which is $53.00 per month less than she needs to
maintain herself and the children."

You inquire whether this is an emergency case under subsee.
(6), sec. 48.33, Stats., so as to authorize the court to make an
allowance in excess of the $55 per month.
Said subsec. (6), sec. 48.33 contains the following:

"The aid granted shall be sufficient to enable the mother,
grandparents or person having the custody of such children to
properly care for the children and shall not exceed fifteen dollars
per month for the first child excepting in emergency cases where
the aid to such first child shall be left to the discretion of the
court and ten dollars per month for each additional child."

This department has defined an emergency as contemplated
in this statute as follows:

"* * * Any unusual, sudden or unexpected happening
or occasion, or combination of circumstances of pressing
necessity in the form of sickness, disease or incapacity of any
kind which, in the judgment of the court rendered it impossible
for the custodian of the children with the ordinary aid to
properly care for them, * * VII Op. Atty. Gen. 218,
220.

The law makers have definitely stated the maximum that
should be given as a mother's pension and a greater amount can
be given only when there is an emergency. Under the facts
stated by you, there is no sickness or incapacity of any kind
present. The mother is well and able to work and there are no
circumstances which could in any way be construed as an emer
gency. To grant more than $55 would be raising the standard to
a higher point than the law makers have set it. Your question
must therefore be answered in the negative.
JEM
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Railroads—Full passenger crew must be carried on fast mail
and express train even though such train does not carry pas
sengers.

June 5, 1925.

A. R. McDonald,
Railroad Commission.

You state that a certain railroad operates what is known as
fast mail and express trains. It is stated in the company's time
cards that these trains will not carry passengers. You direct
attention to sec. 192.41, Stats., commonly referred to as the
"full passenger crew" law, and inquire whether, in the operation
of such trains, it is necessary to have the full passenger crew re
quired by said section. In other words, the question presented
by your inquiry resolves itself into a determination of whether
such fast mail and express trains are "passenger trains" within
the meaning of the law.
The legislature of 1907 (ch. 402) enacted two sections setting

forth the minimum train crew required upon railroad trains.
They read as follows:

"192.41. Full passenger crew; exemptions. It shall be
unlawful for any railroad company doing business in the state of
Wisconsin to run over its road, or part of its road, outside of the
yard limits, any passenger train with three cars or less, with less
than a full passenger crew, consisting of one engineer, one
fireman, one conductor, and one brakeman; for more than three
cars, two brakeman; and on trains of more than three cars said
brakeman shall not be required to perform the duties of the
baggage master or express agent while on the road. Nothing in
this section shall apply to trains picking up a car or cars be
tween terminals in this state, or to trains propelled by elec
tricity."

"192.42. Freight crew of five. It shall be unlawful for any
railroad company in the state of Wisconsin to run over its road,
or any part thereof, outside of yard limits, any freight train of
three cars or more with less than a full train crew consisting of
five persons: One engineer, one fireman, one conductor, and two
brakemen."

It will be noted that the first section above referred to speci
fies the crew for passenger trains, while the second one specifies
the crew for freight trains. Bearing in mind that fast mail and
express trains were operated for a long time prior to the enact
ment of the two laws above quoted, and that the reason for the
requirement would seem to be equally applicable to such trains,
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it is permissible to inquire into the definition of the term
"passenger train" in order to ascertain whether fast mail and
express trains come within this general term.

The following quotation from the case of State ex. rel. Time
Insurance Company v. Superior Court, 176 Wis. 269, clearly
shows that it is permissible to construe the term "passenger
train:"

"The great fundamental rule in construing statutes is to
ascertain and give effect to the intention of the legislature.
36 Cyc. 1106; State ex rel. M., St.P. & S. S. M.R. Co. v. Railroad
Comm., 137 Wis. 80,117 N. W. 846. The general rule is that the
spirit or reason of the law will prevail over the letter. State ex
rel. M., St. P. (& S. S. M. R. Co. v. Railroad Comm., swpra; Wis.
Ind. School v. Clark Co., 103 Wis. 651, 79 N. W. 422; Gilkey v.
Cook, 60 Wis. 133, 18 N. W. 639. It has also been held that,
in order to ascertain the object the legislature has in mind, it is
proper to consider the occasion and necessity of the enactment,
the defects or evils in the former law, and the remedy provided
by the new one, and the statute should be ^ven that construc
tion which is best calculated to advance its object, by sup
pressing the mischief and securing the benefits intended. 36
Cyc. 1110" (p. 274).

As above stated, according to uniform railroad practice
established long before the enactment of the law in question,
there were only two broad classes of service, namely, passenger
service and freight service. It is true that railroads have and
now do operate what is known as mixed trains. The rule in re
gard to such trains, however, is that they are to be considered
as in freight service. This is shown by the schedule of wages
effective November 16, 1922, between the Chicago & North
Western Railway Company and its employes. On page 25 of this
schedule there is the following statement:

"Mixed trains shall be classed as freight trains and men
compensated accordingly."

According to the best information we can obtain, this practice
of so classifying mixed trains has been in effect for many years.

It appears clear that the railroads themselves consider fast
mail and express trains as being passenger trains. Referring to
Time Table No. 311 of the Chicago & North Western Railway
Company, effective March 29, 1925, it appears that train No.
515, which is a fast mail operating between Chicago and Elroy,
is listed as a first class train along with its passenger trains. The
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same situation occurs in the case of train No. 514. On page 12
of the same time table, there is a tabulation of speed restrictions.
The only division made in such tabulation is that between pas
senger and freight trains.

In the table of estimated weights of passenger equipment will
be found the weight of baggage and mail cars. This is particu
larly significant when rule 18 of the agreement between the rail
road and its men above referred to is considered. This rule pro
vides in part as follows:

"Passenger service shall be understood to mean such trains
as are made up entirely of passenger equipment."

You state that on the fast mail and express trains it is the
custom to have one of the trainmen act as train baggageman.
This necessitates his being in the baggage car a considerable
portion of the time. This requirement would appear to be a
clear violation of the full passenger crew law. The law was
designed to protect the trainmen and the public. A considera
tion of the duties of trainmen and baggage men shows that the
law is violated when a trainman is required to perform the duties
of baggage man. This is shown by a reference to a few of the
representative rules governing the conduct of railroad employes.
We quote, first, from the rules relating to train baggagemen:

"They must report for duty at the appointed time, handle
baggage carefully, and remain in the baggage car during the
entire trip except when called upon to perform other duties;
also remain in the car at the end of the trip until all baggage and
other matter is delivered and receipted for or transferred to a
connecting train baggageman.
"Car doors must be securely locked at all times when not in

use, and no person except those in performance of duty must
enter a baggage car."

Referring to the duties of trainmen, we find the following re
quirements laid down:

"They must watch their train very carefully to discover any
thing wrong in the matter of journals, brakes, or other defects
liable to be dangerous: keep a sharp lookout for all signals from
the train and from stations. The rear trainman must ride on the
rear platform of the rear car until his train has passed beyond
the outer switches, to observe any signals which may be given.
On trains containing non-vestibuled coaches, trainmen will, on
starting from a station and when approaching a station at which
stop is to be made, take a position on the coach steps on the side
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which platform is located and remain there until the entire train
has passed the outer end of station platform. On all trains they
will closely observe whether any person attempts to get on or off
the train while in motion and warn these persons against making
such an attempt."

"When a train stops under circumstances in which it may be
overtaken by another train, the flagman must go back im
mediately with flagman's signals a sufficient distance to insure
full protection, placing two torpedoes, and when necessary, in
addition, displaying lighted fusees.
"When signal 14 (d), or 14 (e), has been given to the flagman

and safety to the train will permit, he may return. When the
conditions require he will leave the torpedoes and a lighted fusee.
"The front of the train must be protected in the same way

when necessary by the front brakeman or fireman.
"When a train is moving under circumstances in which it may

be overtaken by another train, the flagman must take such ac
tion as may be necessary to insure full protection. By night,
or by day when the view is obscured, lighted fusees must be
thrown off at proper intervals.
"When day signals cannot be plainly seen, owing to weather

or other conditions, night signals must also be used.
"Conductors and enginemen are responsible for the protection

of their trains."

"When a flagman goes back to protect a train at night, or in
obscure weather, he will place a lighted fusee in the center of the
track five hundred feet back of the rear of the train, and proceed
back until proper distance is reached to insure full protection.
"If a following train is in sight or hearing before the flagman

has reached a point insuring full protection, he must at once
place two torpedoes on the rail, and at night, or in obscure
weather, or if the view is obscured, he will, in addition, display
a lighted fusee and continue toward the approaching train, dis
playing stop signals until they are answered."

The most cursory examination of the above rules would show
that an employe could not adequately perform his duties as a
trainman when he is compelled to perform the duties of a bag
gageman. The reason for having a trainman always on hand to
protect the train would seem to be more applicable to a fast
mail and express train than to an ordinary train, both for the
reason that these trains run at an extremely high rate of speed
and because they are often required to precede or to follow a
regular train at a rather short interval, thus increasing the dan
ger of collision.
The legislature, when it enacted the two sections of the law

above referred to, undoubtedly had in mind the fact that fast
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mail and express trains were considered as passenger trains. It
also must have realized that the need for protection was, if any
thing, even greater in the case of such trains. The roads them
selves, we are informed, ever since the enactment of the law
have carried a full passenger crew, as defined by the law, upon
the fast mail and express trains. The only exception has oc
curred during the past year. This circumstance is entitled to
considerable weight as indicating a practical construction of the
law.

From a consideration of all these facts, it is clear that sec.
192.41 was intended to and in fact does apply to fast mail and
express trains, and that railroad companies are required by the
provisions thereof to carry a full passenger crew upon such
trains.

CAE

Criminal Law—Extradition—Father of illegitimate child may
be extradited from Minnesota to Wisconsin on requisition from
governor of Wisconsin.

June 8, 1925.
J. A. Lonsdorf,

District Attorney,
Appleton, Wisconsin.

You state that A of your county complains that B is the father
of her illegitimate child, now twenty months old; that before the
birth of the child, B admitted that he was the father of the child
and the day was set for the marriage, but B suddenly deserted
her and has since resided in the state of Minnesota.

You ask my opinion as to the possibility of extradition on a
charge of abandonment of an illegitimate child.
In II Op. Atty. Gen. 303, it was held that a father of an illegiti

mate child, having abandoned it even before birth and having
fled to another state, may be brought back to this state on re
quisition. To the same effect is IV Op. Atty. Gen. 140. In this
latter opinion, it was also held that a conviction in a bastardy
proceeding is not a condition precedent to prosecution for
abandonment of an illegitimate child. See also IV Op. Atty.
Gen. 225.

Sec. 4587c, Stats., has not been changed since the above ruling
of this department. The wording of the statute is such that it
clearly bears out the construction given to it.
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You are, therefore, advised that B may be extradited from the
state of Minnesota on requisition from the governor of Wiscon
sin.

JEM

Real Estate—Mining Leases—One who deals in mining leases
is required to have license under sec. 136.01, Stats.

June 10,1925.

J. W. Everett, Assistant Secretary,
Real Estate Brokers' Board.

You ask whether one who deals in mining leases is required to
have a license under sec. 136.01, Stats., relating to real estate
brokers and real estate salesmen. This section provides that one
who sells, exchanges, buys or rents, or offers or attempts to
negotiate a sale, exchange, purchase or rental of an interest or
estate in real estate must have a license therefor. The question to
be decided is whether a mining lease is an interest or estate in
real estate. If a mining lease is an interest in real estate or an
estate in real estate, then one who deals in such leases is required
to have a license. Mining leases so-called are of several classes,
and each class must be examined with respect to the question
herein involved.

Barringer and Adams, The Law of Mines and Mining in the
United States, Vol. 1, p. 35, classify estates in minerals as fol
lows:

First, the absolute corporeal ownership of the minerals
in place;

Second, the incorporeal license or right to mine for the minerals
in the earth;

Third, lying between these is the right and property of one
who holds lands under a lease for years for the purpose of or
with the privilege of mining.

The instruments creating all of these interests are indiscrimin
ately referred to in the cases as mining leases.

First, there can be no question that the absolute corporeal
ownership of the minerals in place constitutes an estate in land.
It is well settled that mineral in place is land; that an estate in
such minerals may exist as an entity entirely distinct from the
overlying surface; that an estate in minerals is considered an
estate in land. Collier, Law of Mines, p. 5. Lindley, On Mines,
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3d ed., Vol.3, p. 2128. Barringer and Adams, Vol. 1, pp. 35-36.
See also Gillett v. Treganza, 6 Wis. 343, 348; and Pfister Land
Company v. City of Milwaukee, 166 Wis. 223.

Third, it is equally well settled that the right and property
of one who holds land under a lease for years for the purpose of
or with the privilege of mining is an interest in land. Barringer
and Adams, Vol. 1, p. 51. Canter v. Atkinson, 35 Wis. 48, 51.

Second, as to the second class of mining leases, this is divided
into (a) licenses, (b) incorporeal hereditaments, Barringer and
Adams, Vol. 1, p. 53, and referred to as profits a. prendre, in
Tiffany, Real Property, 2d ed., Vol. 2, p. 1388.
(a) As to what constitutes a license and what is the character

of the interest created by a license, the following may be said:
A grant of a privilege of mining which, if in writing, would con
stitute an incorporeal hereditament, if made by parol, consti
tutes a license. Barringer and Adams, Vol. 1, p. 67. In Tiffany,
2d ed., Vol. 2, p. 1388, a right to mine on the land of another is
classified as a profit d prendre, and on p. 1397 it is stated that an
attempted grant of a profit d prendre, if invalid as being oral,
creates a license merely. A license to mine is properly merely a
permission to extract mines from the licensor's land, which is
usually revocable at common law and is not assignable. Tiffany,
Vol. 1, 2d ed., pp. 868-869. (In Wisconsin a mining license is
not revocable if a valuable discovery or prospect hasbeenstruck,
sec. 107.01, Stats.) Our supreme court has held that the right to
mine under a revocable license is not an interest in real estate.
Blindert v. Kreiser, 81 Wis. 174, 176. This decision is in accord
with decisions in other jurisdictions.

(b) As before stated, a grant of a right to mine, if in writing,
constitutes an incorporeal hereditament or a profit d prendre.
The right thus created is an interest in land. Barringer and
Adams, Vol. 1, p. 67; Tiffany, 2d ed.. Vol. 2, p. 1397. It is said
that a conveyance of a right to dig for minerals is a conveyance
of an interest in land, though not of an estate in lands. Collier,
p. 8. From the texts and from the cases cited therein, it appears
to be generally regarded that a lease in writing of a right to mine
is an interest in land.

In Gillett v. Treganza, 6 Wis. 343, it was held that a written
agreement bargaining and selling the right of digging for lead
ore does not create a property or estate in the land, but merely a
right or license to dig for minerals. The Gillett case was cited in
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Treat v. Hiles, 68 Wis. 344, wherein it was held that an agree
ment to open and work a stone quarry and share the profits is a
contract which is not within the statute of frauds (sec. 2302,
Stats.), as being for an interest in land. But in Ganter v. Atkin
son, 35 Wis. 48, where by an oral agreement the owner of certain
land gave plaintiffs the right to enter thereon for mining pur
poses and the exclusive right to take away ores therefrom for a
certain rent in kind, it was held that plaintiffs acquired an inter
est in kind and might maintain an action of trespass against
third persons for mining upon and taking ore from the land.
The court took the view that the agreement before it was in
character a parol lease of a specified tract of land, with the ex
clusive right to search for lead ore or other minerals and prose
cute mining operations thereon. Ibid, p. 51. The lease was held
valid as being for only one year.
Although a license is usually created by a parol, it may be

created by an instrument in writing whose terms show an inten
tion simply to confer a personal privilege to take minerals as
land. Barringer and Adams, p. 67. Such appears to have been
the view taken by our supreme court in the Gillett case, the
agreement therein being construed as not intending to create
a property or estate in land. However, the agreements under
consideration in the Gillett case and in the Ganter case were
essentially the same, and it is difficult to reconcile the two de
cisions.

Since it is settled that a lease of the first class above men
tioned is an estate in land and that a lease of the third class is an
interest in land, and since a lease in writing of the second class is
generally regarded as an interest in land, and since our supreme
court has held a lease of the exclusive right to mine to be an
interest in land, I am of the opinion that one who deals in min
ing leases should be required to have a license under sec. 136.01,
Stats.

I have not overlooked the fact that sec. 136.01 refers to an
interest or estate in real estate, while most of the cited cases refer
to an interest or estate in land. I am of the opinion that there is
no distinction between the two terms. See the language used in
the Blindert case above cited.

CAE
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Criminal Law—Preliminary Examination—Person who com
mitted offense in this state and thereafter left state, no matter
for what reasons, and is found in another state is fugitive from
justice within contemplation of sec. 4654, Stats., and need not
be given preliminary examination.

June 10, 1925.

Philip F. La Follette,

District Attorney,
Madison, Wisconsin.

You submit the following statement and request for an
opinion:

"Mr. A. and Mr. B. are both residents of the City of Madison;
they both were seen in this city on the 2d of this month at about
six o'clock p. m. Warrants for their arrest on a charge of
statutory rape were issued that afternoon, and turned over to
the sheriff for service. The sheriff attempted to apprehend these
men that day, but they left the city, and have not been seen or
heard from since. Are these men fugitives from justice within
the meaning of the section (4654) which authorizes the filing
of an information without a preliminary examination being first
held? If this be answered in the affirmative, then, if these men
or either of them be apprehended after the filing of the informa
tion, are they entitled to a preliminary examination?
"If another felony had been committed by these men prior

to their departure, but the complaint had not been made or the
warrant issued, would the filing of the complaint and the issu
ance of the warrant for this other offense and inability to ap
prehend these men on the second charge on the above facts
make them fugitives from justice within 4654 on the second
offense as well as the first?"

Sec. 4654 provides:

"No information shall be filed against any person for any
offense until such person shall have had a preliminary examina
tion, as provided by law, before a justice of the peace or other
examining magistrate or officer, unless such person shall waive
his right to such examination; provided, that information may
iDe filed without such examination against fugitives from justice
within the meaning of the constitution and laws of the United
States and against corporations; but no failure or omission of
such preliminary examination shall in any case invalidate any
information in any court unless the defendant shall take ad
vantage of such failure or omission before pleading to the merits
by a plea in abatement."

It is here expressly provided that an information may be
filed without a preliminary examination against a fugitive from
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justice within the meaning of the constitution and laws of the
United States. In Re Henke, 172 Wis. 36, a habeas corpus pro
ceeding in our supreme court, recognized that extradition is
founded upon the federal constitution and laws and that,
therefore, the decisions of the supreme court of the United
States govern the construction that must be given to the pro
visions relating thereto. A certain principle deducible from the
federal authorities was stated in People ex rel McNickols v.
Pease, 207 U. S. 100, and quoted by our court as follows:

"A person charged with crime against the laws of a State,
and who flees from justice, that is, after committing the crime
leaves the State, in whatever way or for whatever reason, and is
found in another State, may, under the authority of the Con
stitution and laws of the United States, be brought back to
the state in which he stands charged with the crime, to be there
dealt with according to law." 207 U. S. 100,108.

Our court, speaking through Justice Vinje, then said, p. 37:

"It will be seen from the above statement that it is wholly
immaterial in what way or for what reason the accused left the
state where the crime is alleged to have been committed. The
fact that he is found in an asylum state makes him a fugitive
from justice irrespective of the motive that brought him there
or induced the departure from the state where the crime was
committed." (Citing authorities.)

See also 25 C. J. 258, and cases cited under note 66.
Under the above authorities, it must be held that the men are

fugitives from justice under your first statement and also under
your second statement, and under the express provision of the
statute no preliminary examination need be given them.
JEM

Counties—Dance Ball Ordinances—Under facts stated county
ordinance enacted under sec 59.08, subsec. (9), Stats., and also
sec. 4599m, Stats., are violated.

June 11, 1925.
Lewis W. Powell,

District Attorney,
Kenosha, Wisconsin.

You enclose a copy of the dance hall ordinance adopted by the
county board of supervisors of Kenosha county in accordance
with subsec. (9), sec. 59.08, Stats., and you inquire:
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"Would a person who runs a free dance to which the public in
general is admitted as his guests violate the state law or the
ordinance, or would a dance hall proprietor violate either the
ordinance or statute by issuing hundreds of invitationsandper
mit the guests to dance without any cost to themselves, the
proprietor expecting to make his profits on his concessions?"

In the dance hall ordinance of your county, a public dance is
defined as follows:

"* * ♦ A 'public dance' as used in this ordinance sha,ll
mean any dance at which admission can be held by the public
generally upon payment of an admission fee or by the purchase,
possession or presentation of a ticket or token, or in which a
charge is made for the caring of clothing or other property, or
any other dance to which the public generally without restric
tion may gain admission with or without payment of a fee, or a
dance operated for profit."

And, a "public dance hall" as used in the ordinance, shall be
taken to mean

♦  ♦ Any soft drink parlor, road house, room, place
or space at which a public dance may be held, or any ball or
academy in which classes in dancing are held and instruction
given for hire."

Under the facts stated, it is apparent that this dance is
operated for profit, although the profits are made on the con
cessions.

I am of the opinion that the ordinance was violated.
I believe that under the facts stated by you, sec. 4599w,

Stats., is also violated, for it provides:

"No person shall conduct any dance to which the public is
admitted, or conduct, establish or manage any public dance hall
or pavilion, amusement park, carnival, street fair, bathing
beach or other like place of amusement in any county in which
the board of supervisors has adopted an ordinance or resolution
or enacted by-laws in accordance with the provisions of sub
section (8) of section 59.08 without first securing a license there
for from the county board."

Invitations sent out in such large numbers are evidence of the
fact that the public is invited, and the invitations are simply a
subterfuge, which will not prevent a conviction under said
section.

JEM
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Bonds—Corporations—Railroad cominission, in passing upon
issue of additional securities by public service corporation, may
consider value of property as whole and determine whether
corporation has sufficient property to warrant issuance of such
additional securities.

June 11, 1925.
Railroad Commission.

You state that a certain public service corporation has ap
plied for authority to issue approximately $150,000 of bonds,
debenture notes and preferred stock. The company now has
outstanding the following securities; Common stock, $100,000;
preferred stock, $209,000; first mortgage bonds, $410,000, ten-
year debentures, $115,100; total, $835,000. The plaintiff's
valuation of the company's plant as of date December 31,1924,
is $693,548. The commission's tentative valuation, however,
is much lower.

You inquire if your commission is authorized to deny the
application for the issuance of additional securities in case the

value of the property does not exceed $431,000 and it should
appear that the company is in fact very badly over-capitalized.
In other words, you inquire if the commission must com

pletely ignore the past relation of outstanding securities to
capital property, or if it may consider the value of the property
as a whole, including the cost of the new additions, and deter
mine whether the corporation has sufficient property to warrant
the issuance of additional securities.

Sec. 184.08, Stats., provides as follows:

"The amount of bonds, notes, or other evidences of indebted
ness which any public service corporation may issue shall bear
a reasonable proportion to the amount of stock and certificates
of stock issued by such corporation, due consideration being
given to the nature of the business in which the corporation is
engaged, its credit and future prospects, the effect which such
issue will have upon the management and efficient operation of
the corporation by reason of the relative amount of financial
interest which the stockholders will have in the corporation, and
the circumstances surrounding the operation and business of
the corporation."

Sec. 184.09, subsec. (1), Stats., provides that the application
shall set forth, among other things, the total assets and liabilities
and the previous financial operations and business of the cor
poration, in such detail as the commission may require.
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Subsec. (2) of said section provides that the commission

"may also make a valuation of all the property of the corpora
tion if it deems it pertinent to the inquiry or investigation."

Interpreting sec. 184.08 in the light of the other provisions of
the statute and in the light of the purpose of security regulation
to insure stability, it would appear clear that the requirement
that the bonds, notes and other indebtedness shall bear a
"reasonable proportion to the amount of stock" is not to be
limited to a mere consideration of a mathematical ratio. In

addition to considering such mathematical ratio, the commis

sion should consider the value of the property as a whole. Mani
festly there can be no reasonable proportion in the case which
you present, since the company's indebtedness alone now ex
ceeds the valuation which you have mentioned.

If it were to be held that the commission could not consider

the value as a whole, it would be placed in the position of author
izing and giving its stamp of approval to securities which it
knew to be almost valueless.

You are, therefore, advised that the commission may con
sider the value of the property as a whole in order to determine
whether additional securities should be approved.
CAE

Corporations—Amendments to Articles—Under provisions of
sec. 180.10, Stats., affidavit of president and secretary ac
companying amended articles of incorporation increasing capital
stock must show that at least one-half of capital stock, including
proposed increase, has been duly subscribed and at least 20%
of whole actually paid in.

June 11, 1925.
Fred R. Zimmerman,

Secretary of State.
You ask whether or not you can accept an amendment to

the articles of a Wisconsin corporation increasing the capital
stock which is accompanied by an affidavit under sec. 180.10,
"which recites that $10,000 has been paid in cash and $40,000
in notes, making the full payment of 20% on the capital stock."
You are advised that you cannot. Sec. 180.10 is specific that

at least twenty per centum thereof shall be "actually paid in."
That means paid in money, labor or property, and not a mere
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promise to pay at some future time, which may be worthless. If
any part of the 20% could be paid in notes, then of course it
could all be paid in notes, but that is apparently what the legis
lature intended to avoid when it used such specific language.
The 50% subscribed and 20% thereof actually paid in relates to
the total amount of the capital stock including the authorized
increase. See V Op. Atty. Gen. 93, 96; Williams v. Brewster,
117 Wis. 370.

TLM

Physicians and Surgeons—Physician located in adjoining
state whose territory for practice requires him to practice
medicine in Wisconsin must secure Wisconsin license.

June 12, 1925.
Dr. Robert E. Flynn, Secretary,

Board of Medical Examiners,
La Crosse, Wisconsin.

You submit the following state of facts for the opinion of the
attorney general:
A physician licensed to practice in an adjoining state is lo

cated in a border city of such state. His territory for practice
necessarily requires him to enter Wisconsin.
You ask if he would be required to secure a Wisconsin license.
You also present the same situation with respect to a Wiscon

sin physician who is so located that his practice requires him to
go into adjoining states and inquire if such physician would be
required to take out a license in the adjoining states.
The answer to your first question necessitates an examination

of the various statutory provisions, as the right to practice
medicine in this state is governed by statute. Sec. 147.02, sub-
sec. (1),Stats., provides as follows:

"No person shall practice or attempt or hold himself out as
authorized to practice medicine, surgery or osteopathy, or any
other system of treating bodily or mental ailments or injuries
of human beings, without a license or certificate of registration
from the state board of medical examiners, except as otherwise
specifically provided by statute, nor unless he shall record the
same with the county clerk of the county in which he shall
practice and pay a fee of fifty cents for each recording. The clerk
shall enter in a book kept for that purpose, the date of the license
or certificate, the name of the licensee, school or practice shown,
and the date of recording."
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Your board is, however, authorized to license without ex
amination persons holding a license in other states under certain
conditions. The grant of this authority is contained in sec.
147.05,subsec. (1), which provides in part:

board may license without examination a
person holding a license to practice medicine and sxu-gery, or
osteopathy and surgery, in another state, if in such state the re
quirements imposed are equivalent to those of this state, upon
presentation of the license and a diploma from a reputable
professional college, or an honorably discharged surgeon of
the army or navy, or of the federal public health service, upon
filing of a sworn and authenticated copy of his discharge. Fee
for license without examination shall be fixed by the board,
at not more than fifty dollars."

Sec. 147.07 provides that the prohibitions contained in the
preceding sections shall not apply to "physicians of other states
or countries in actual consultation with resident licensed prac
titioners of this state."

It would appear from your statement of facts that the phy
sicians located in the adjoining states are not in "actual consulta
tion with resident licensed practitioners of this state." They are,
therefore, not within the exception above referred to. There is
no exception in the law, and you are, therefore, advised that it
would be necessary for such physicians to secure a license from
your board, although there would probably be no necessity of
an examination.

Your second question must be answered by a consideration
of the laws of the adjoining states, and I think that any inquiry
should properly be directed to the officials of such state.
CAE

Fish and Game—Conservation commission is not prevented
from canceling wholesale fish dealer's license on account of
agreement by district attorney or judge that such license should
not be revoked.

June 12, 1925.

Elmer S. Hall,
Conservation Commissioner.

You state that under the provisions of sec. 29.135, subsec. (1)',
Stats., you issue wholesale fish dealers' licenses. You inquire if,
upon the conviction of a person or corporation for a violation
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under such license, it is competent for the district attorney or
judge to agree with the defendant that the license so issued shall
not be revoked; in other words, if the district attorney or the
judge has power to bind your commission by such understanding
and prevent the same from canceling the license.
The section relating to the cancellation of such licenses is sec.

29.63, subsec. (3), which provides:

"Upon conviction of any person for any violation under any
license issued to such person, such license shall be immediately
revoked and canceled, and no license shall be issued to such per
son for a period of one year thereafter."

This section is mandatory and gives your commission no
discretion. Upon conviction of any person or corporation, it be
comes your duty to cancel the license. Neither the district at
torney nor the judge has power to enter into any agreement or
understanding which would be binding upon your commission
and prevent it from carrying out the clear mandate of the
statute.

CAE

Corporations—Blue Sky Law—Sale by underwriting company
of place as underwriter at United Lloyd's of America is not sale
of security as defined in sec. 183.25, subsec. (3), Stats.

June 12, 1925.
Railroad Commission,

Attention Geo. C. Mathews, Director,
Statistical and Securities Dinsion.

You have requested an opinion "as to whether the sale by the
Preferred Underwriting Company of a place as an underwriter
at United Lloyd's of America constitutes the sale of a security
as security is defined in section 183.25,subsec. (3),ofthe law reg
ulating the sale of securities."
Your letter and the material submitted show that the Pre

ferred Underwriting Company is the attorney authorized to
underwrite for subscribers policies of insurance to be issued by
United Lloyd's of America; that each underwriter assumes a
several obligation for a part of the liability under a policy of
insurance and becomes the owner of a proportionate part of the
premium or consideration for the insurance from which the
proportionate part of expenses and losses are paid and the bal-
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ance remains the property of the underwriter; that for each
place or unit the underwriter is to pay to the attorney the Pre
ferred Underwriting Company $500 and an additional $1,000
in cash or securities; and that this payment is in trust for the
conduct of the business of underwriting policies of insurance;
and that the persons engaged in obtaining the underwriters re
ceive no compensation whatever for so doing but are to act for
the underwriters in placing policies of insurance upon which
they will be paid a percentage of the premium received.

It is evident that in the present case there is no sale in the
sense of atransfer of any property interest. The Preferred Under
writing Company merely acts as a trustee or attorney in fact for
the individual underwriter, the property at all times remaining
the property of the underwriter. There being in our opinion no
sale, the question of whether or not this is a security may be
immaterial. However, it is not considered that this is a security
even in the sense of "an interest in the profits of a venture,"
for the reason that the underwriter in law effects a separate and
several contract to be paid out of his separate and several prop
erty deposited with the attorney, and under the contract there
can be no obligation for the default or obligation of any other
underwriter.

Your question is therefore answered in the negative.
HLE

Counties — County Board — Public Officers — County Clerk—
Town Chairman—County clerk is not ex officio member of
county board in counties having population of less than 250,000,
and cannot cast his vote at election of chairman.

Chairman of town, declared elected by canvassing board and
qualified, may sit as member of county board although suit is
pending in circuit court contesting his election. He is de facto if
not dejure officer.

June 12, 1925.
Arthur M. Sells,

District Attorney,
Florence, Wisconsin.

You state that in electing a chairman of the county board at
the annual county board meeting, there was a tie vote cast for
chairman, four votes being cast for A and four votes for B. The
chairman ruled that the clerk should cast the deciding vote.
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which he did, and B was declared elected chairman of the
county board.

You inquire whether the county clerk is ex officio a member of
the county board and whether the chairman was properly
elected.

The county board of supervisors in counties containing less
than 250,000 population is composed of the chairman of the
town boards of the several towns in the county, of the super
visors from each city ward or part of city ward in the county,
and of the supervisors from every incorporated village or part
of such a village in the county. Sec. 59.03, subsec. (2), Stats.
I find no provision in the statutes which makes the county

clerk an ex officio member of the county board. Neither do I find
any provision in the statute providing for determining who shall
be declared elected in case of a tie vote for chairman of the
county board. The general rule of law would, therefore, apply,
which is thus stated in 20 C. J., par. 268:

"Where the vote results in a tie and no provision is made by
law for determining who shall be declared elected in such case,
there is no election. That is, where two candidates receive the
same number of votes and there is no provision of law for
determining which shall be declared elected, there is no choice
or choosing and consequently no election * *

You are, therefore, advised that the county clerk is not an
ex officio member of the county board, and that the election for
chairman in which the county clerk gave the deciding vote is
void.

You also state that another question has arisen: that in one of
the towns of Florence county, there was an election contest for
the office of chairman; that upon counting the ballots it was
found that there was a tie vote, and upon drawing of lots Mr.
Lund was declared elected chairman; that Mr. Rudstrom, the
opposing candidate, instituted recount proceedings, and the
board of canvassers also declared Mr. Lund elected. Mr. Rud
strom then carried the case to the circuit court for hearing, which
hearing has not yet been heard before the said circuit court.
You state that Mr. Lund was present at the county board meet
ing and voted for the chairman of the county board, and you
inquire whether Mr. Lund had power to sit with such county
board and to cast his vote for chairman of the same, and to as-
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sume any other duties of the members of the county board until
such election contest has been decided by the circuit court.
Mr. Lund was declared elected by the canvassing board, and

until the result has been set aside by legal proceeding he is, in
my opinion, justified in attending the county board meeting and
assuming the duties of said office. He is at least a de facto officer
if not a dejure officer, and the acts of the county board by reason
of his presence are not invalidated.
JEM

Courts — Garnishment — Public Officers — State Employe —
Where certified copy of judgment against state employe, who
has been discharged in bankruptcy, is filed under provisions of
sec. 3716a, Stats., amount due such employe should be withheld
until it is determined whether or not judgment was for obtaining
money or property by false pretenses or false representation, as
such judgments are not discharged by bankruptcy.

June 12, 1925.
Fred R. Zimmerman,

Secretary of State.
I have your inquiry of May 11, 1925, attaching a certified

copy of a judgment against an employe of the state, filed under
the provisions of sec. 3716a.
You say this employe went through bankruptcy proceedings

since the rendition of this judgment, and you say:

"We are therefore asking your opinion as to whetherthis judg
ment may be entertained and the usual deductions made from
the salary of the defendant and paid to the judgment creditor."

You are advised that it does not appear from the judgment
so filed what the character of the indebtedness was for which the

judgment was rendered. I infer from the memo brief attached
that it may have been for obtaining property by false pretenses
or false representation. If that is true, then you are advised that
under the provisions of the bankruptcy law it would not be
discharged by that proceeding in bankruptcy. Sec. 17 of bank
ruptcy act (1 Fed. Stats. Ann. 708), provides:

"A discharge in bankruptcy shall release a bankrupt from all
of his provable debts, except such as * * * (2) are lia
bilities for obtaining property by false pretenses or false repre
sentation or for willful and malicious injuries to the person or
property of another, or for alimony * » ♦ or for mainte-
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nance or support of wife or child, or for seduction of an unmar
ried female, or for criminal conversation * *

If this judgment was based on any of the above liabilities it is
not within the bankruptcy act and, therefore, not affected by the
discharge therein.
TLM

Automobiles—Taxation—Motor Fuel Tax—Federal govern
ment need not pay motor vehicle fuel tax upon gasoline pur
chased by it for use in motor vehicles owned by federal govern
ment and used for motorized organizations of Wisconsin
national guard.

June 13, 1925.
Ralph M. Immell,

Adjutant General.
You ask to be advised as to whether or not the federal govern

ment is required to pay the motor vehicle fuel tax upon gasoline
purchased by the United States for motor vehicles owned by it
and used by motorized organizations of the Wisconsin national
guard.

Sec. 78.01, which declares the purpose of the motor vehicle
fuel tax, states in part:

"It is the intent of this chapter to impose a tax upon the
owners and operators of motor vehicles * *

It is a well recognized principle of law that the state cannot tax
or burden federal agencies, and that the federal government can
not tax or burden its agencies. This rule of law has been con
sistently applied by both governments.

It seems clear, therefore, that the legislature could not have
intended to require the federal government to pay the motor
vehicle fuel tax. Your question is, therefore, answered in the
negative.
CAE
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Education—Military Service—Bene^ts provided by sec. 45.275,
subsec. (1), Stats., are limited to persons in regular attendance
at schools in state of Wisconsin.

June 15, 1925.

Ralph M. Immell,

Adjutant General.
I quote your inquiry as follows:

"Subsec. (1), sec. 45.275 of the statutes is amended by eh.
191, laws of 1925, to read:
" 'Any person described in subsection (1) of section37.25 of the

statutes, who furnishes to the * * * adjutant general such
proofs as * * * he shall require, * * * that he is
eligible to the provisions of section 37.25 shall be entitled to
receive thirty dollars per month while in regular attendance at
any school in Wisconsin * *
"Assuming that a student is unable to obtain the course

necessary to the completion of his work in Wisconsin and is
advised by the university authorities to attend schools outside
of the state of Wisconsin, does the law prohibit the payment of
the educational bonus to such a student?"

Inasmuch as the authority granted by this section is expressly
limited to persons while in regular attendance at a school in Wis
consin, payment of thirty dollars per month cannot be made to a
person in attendance at a school outside of the state. Your
question is therefore answered in the affirmative.
FEE

Automobiles—Motor trucks licensed in foreign state, used for
distributing Tarvia oil in Wisconsin must be licensed in Wiscon
sin before they can lawfully operate on highways of state.

June 15, 1925.

Robert L. Siebecker,

Assistant Secretary of State.
You inquire whether motor trucks carrying Illinois licenses

operated on Wisconsin highways and used for distributing
Tarvia oil in Wisconsin must be licensed under Wisconsin law.

The question is answered in the affirmative.
Subsec. (2), sec. 85.15 provides:

"No motor truck, motor delivery wagon, taxi, motor bus,_ or
other motor vehicle carrying goods or passengers for hire,
registered in any other state, shall be operated on the public
highways of Wisconsin, unless said motor vehicle shall have
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paid the full registration fee provided in section 85.04 of the
statutes, and shall display Wisconsin number plates."

In my opinion, the trucks in question come within the plain
terms of the statute. No exemptions from the requirement of
being licensed in Wisconsin is provided for trucks delivering
road materials, and they are in the same categoiy with trucks
delivering lumber or other commodities. See XIII Op. Atty.
Gen. 159.

FEB

Intoxicating Liquors—Possession of intoxicating liquors on
premises licensed to sell nonintoxicating liquors is separate
offense from possession of privately distilled liquor in residence.
Two offenses committed by same person on same day may be
charged in separate counts in one prosecution.

June 17, 1925.

W. E. Atwell,
District Attorney,

Stevens Point, Wisconsin.

You state that some time ago the sheriff of Portage county
searched premises occupied as a licensed saloon for the sale of
nonintoxicating liquors and found liquor therein; that on the
same day the sheriff searched the residence property owned and
occupied by the same person who was the proprietor of the
licensed soft drink parlor, and found liquor. A search warrant
was duly issued for such search. The building licensed for the
sale of nonintoxicating liquors and the residence are situated in
the same village but are entirely separate and distinct buildings,
being a block or two apart. You state that you have issued a
warrant charging possession of liquor in a licensed saloon, and
have issued a separate warrant charging possession of liquor in a
private dwelling.

You inquire whether these are two separate and distinct of
fenses, liquor having been in the possession of the same person
on the same day.

You express the view that they are separate offenses, he hav
ing had possession of liquor in a place licensed for the sale of
nonintoxicating liquors, and also having had possession of
liquor in a private dwelling.

- fs
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-  You are advised that we agree with the conclusion you have
arrived at.

The first offense is predicated on sec. 165.01, subsec. (30),
which provides:

*  * No such person [referring to those licensed to sell
nonintoxii^ting liquors] shall have in his possession on or about
said premises any intoxicating liquor."

Our supreme court, in the case of Bastle v. State, 181 Wis. 164,
decided that this statute defines an offense and plainly requires
two separate elements which must co-exist before it can be said
that such offense has been committed and the penalty incurred.

"* * * One is the possession of unlawful liquor, the other
is that the defendant be, at the time of such possession, licensed
to sell nonintoxicating liquors" (p. 166).

The second offense is predicated on subsec. (32), par. (d) of
the same section, which declares that unlawful possession of
liquor shall be prima facie evidence of unlawful manufacture of
liquor, and that the possession of any privately manufactur ed
distilled liquor without a permit is prohibited.
You are, therefore, advised that there are two distinct

offenses and it should be so charged, although they were com
mitted by the same person on the same day. I would suggest,
however, that it is not necessary to institute two separate
prosecutions, because these offenses are misdemeanors, and it is
well settled that separate misdemeanors may be charged in
separate counts in the same complaint or information and a
person may be convicted of each count charged in such informa
tion. It is not necessary to cite authorities on that proposition.
In the present case, I believe that would be a proper practice.
JEM

Taxation—Taxes are lien upon land until paid and tax deed
issued therefor would cut off deed to county for highway pur
poses obtained from owner after such taxes were returned
delinquent and sold by county.

June 17, 1925.
Fulton Collipp,

District Attorney,
Friendship, Wisconsin.

You say your county is negotiating for the purchase of a strip
of land for a new No. 13 state highway. You find the taxes on
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some of the land have not been paid for one or two years and
certificates are outstanding therefor and you ask to be advised
whether or not the county must secure a release from the holder
of such tax certificates before the county can safely claim title.
You are advised that under the provisions of sec. 74.01, taxes

leaded on a tract of land are a lien upon the entire tract until
paid, except as otherwise provided by law.
Under that section, if a tax deed is issued on any of these tax

certificates it will convey all interest in the land as it existed at
the time of sale, which, of course, would cut off the title of the
county purchased for highway purposes or any other purpose
from the original owner.
Your suggestion of having the holder of such tax certificate

release his interest in such strip of land would no doubt protect
the county if such relinquishment was endorsed on the certifi
cates so that they could not get into the hands of an innocent
purchaser without notice of such fact. I would suggest, however,
that a simpler and safer procedure could be worked out under
sec. 75.01, which authorizes the owner of any land sold for taxes
to redeem any part thereof at any time within three years from
the date of the certificate by paying such proportion thereof as
the part or interest redeemed amounts to with interest at the
rate of ten per cent per annum from the date of such certificate.
That right to redeem on the part conveyed would pass to the
county if it purchased such a strip from the owner of the land
without requiring the taxes to be paid thereon, as the county
would then be the owner of such strip within the meaning of that
section. But if the county is purchasing such strip, it ought to
insist upon the taxes being paid thereon by the owner or the
price reduced so as to enable the county to pay the outstanding
taxes thereon.

TLM
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Corporations — Public Utilities — Street Railways —Amend
ment to articles of incorporation of Madison Street Railways
Company authorizing it to purchase and otherwise acquire,
maintain and operate motor vehicles for transportation of pas
sengers, etc.,is authorized by our statute; loan for acquiring of
motor vehicles by issuing notes may be authorized by railroad
commission.

June 18, 1925.

Railroad Commission.

You state that the commission is in receipt of an application
of the Madison Railways Company, a street railroad cor
poration operating in the city of Madison, for authority to issue
thirty-six notes maturing serially, one each month, for thirty-
six months, aggregating in amount $19,884, bearing interest at
the rate of 6% per annum until paid, each to be in the principal
amount of $552.33; that these notes are to be sold for cash at
par and are to be issued for the purpose of providing funds for
the purchase of three motor busses for operation in and about
the city of Madison.
You state that the articles of incorporation of the Madison

Railway Company were recently amended so as to add to the
purposes and the powers of the corporation the right to purchase
and otherwise acquire, equip, etc., not only street railways but
also motor vehicles for the transportation of passengers.
You inquire: May the railroad commission lawfully authorize

the issuance of these notes under ch. 184, Stats.
The question hinges upon the right under the statute to

amend the articles so as to include as one of the purposes the
acquiring and operating of motor vehicles, the question being:
Can a street railway corporation, under our statute, be given the
power to acquire and operate motor vehicles?
The -ncorporation of street and interurban railway com

panies is provided for in ch. 193, Stats. Sec. 193.01 contains the
following:

"Corporations for constructing, maintaining and operating
street railways may be formed under chapter 180, and shall have
powers and be governed accordingly."

Ch. 180 provides for the incorporation of domestic corpor
ations. Sec. 180.01 provides:

"Three or more adult pemons, residents of this state, may
form a corporation in the manner provided in this chapter to
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conduct, pursue, promote or maintain any one or more of the
following named purposes, the same being of a lawful nature:"

then a great many purposes are enumerated covering about a
page and a half, and then the section provides:

"Or for any lawful business or pu^ose whatever, whether
similar to the pi^oses herein mentioned or not, except the
bi^iness of banking, insurance, building or operating public
railroads or plank or turnpike roads or other cases otherwise
specially provided for * *

^ I find nothing in any statute prohibiting a corporation organ
ized to construct, maintain and operate street railways from
acquiring and owning and operating motor vehicles for
the transportation of passengers, etc. I take it that the pro
vision that the corporation may be formed under ch. 180
and the provision that it shall have powers and be governed
accordingly means that it shall have the powers that may be
given to corporations under ch. 180. The power given to a cor
poration in that chapter is the right to amend its charter so as to
provide anything which might have been originally provided in
such articles. A corporation may be formed under ch. 180 for
transportation, shipping and forwarding. Corporations for the
maintaining and operating of motor vehicles may be formed
under said chapter.
I am of the opinion that, under these various provisions of the

statute, the amendment authorizing the Madison Railways
Company to purchase and otherwise acquire, maintain and oper
ate motor vehicles for the transportation of passengers, etc., is a
valid amendment, and it follows that authority may be given
to said company to issue the notes as hereinbefore described.
JEM

Automohiles—Taxation—Motor Vehicle Fuel Tax—Several

questions answered involving construction and application of
new gasoline tax law.

June 20, 1925.
Solomon Levitan,

State Treasurer.

You have submitted the following questions involving the
construction of the new motor vehicle fuel tax law, which will be
answered in the order submitted:
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1. A manufacturer of Racine buys a tank of naphtha from a
jobber in Oklahoma. The car is delivered and received in the
original package and a draft mailed to the jobber in Oklahoma
in payment. This naphtha is not to be used for motor vehicle
fuel. This not being a sale wholly within the state of Wisconsin,
is it subject to taxation?

Answer. There is no provision in the law requiring either a
report or the payment of the tax in the situation presented by
this question. You are therefore advised that no tax need be
paid. Your attention, however, is directed to sec. 78.02, subsec.
(3), Stats. 1925, which provides:

" 'Dealer' means and includes any person, firm, association or
corporation who imports or causes to be imported from any
other state or country or uses, sells or deals in any motor vehicle
fuel for distribution, sale or use in and after the same reaches this
state, and also any person, firm, association or corporation who
produces, refines, manufactures or compounds any motor
vehicle fuel in this state for distribution, sale or use within the
state."

Under this statutory definition, it would appear clear that the
importer is a dealer within the meaning of the statute and that,
therefore, he would be required to register as a dealer under the
provisions of sec. 78.03, Stats., which requires such registration.
2. The same manufacturer buys a carload ofnaphthafromthe

Wadham Oil Company of Milwaukee. It is delivered and re
ceived in the original package. This being a sale wholly within
the state of Wisconsin, is it subject to a tax?

Answer. Sec. 78.07, Stats. 1925, provides:

"It shall be unlawful for any person or persons, firm or cor
poration to purchase, receive or accept'any motor vehicle fuel
from any dealer in the original package as the same was imported
into the state as specified in section 78.04, or to pay for the same
or to sell or offer same for sale unless the invoice required by
section 78.05 was by said dealer delivered to him at the same
time of the purchase or receipt of said motor vehicle fuel. Any
person, firm or corporation who shall purchase or receive any
motor vehicle fuel from any dealer in this state in the original
packages in which the same shall have been imported, and upon
which fuel the said dealer shall not have assumed to pay the tax
as required by this chapter, shall on the fifteenth day of each
month render to the state reasurer the same statement required
of the dealer by section 78.04, and at the same time shall remit
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and pay to the state treasurer a license tax of two cents per gal
lon on such motor vehicle fuel upon which the dealer has not
assumed to pay the tax."

It will be noted by the terms of the above section that one who
purchases motor vehicle fuel in the original package must see
to it that he obtains the invoice required by sec. 78.05. The sec
tion also requires that he render a statement, but it will be noted
that the section requires the same statement required of the
dealer by sec. 78.04.

Referring to sec. 78.04, it appears that the only statement
required of the dealer is a statement of the gasoline sold by him.
Since, in the situation presented by you, the purchaser does not
sell gasoline, it would appear clear that he need not render the
statement and also that be need not pay the tax.

3. The Hickok Producing Company of Toledo sells in barrel
lots to farmers in Wisconsin high test gasoline for heating and
lighting. This was delivered in the original packages and was
not used for the road. The sale not being wholly within the state
of Wisconsin, is this subject to taxation?
Answer. The answer to your third question is the same as the

answer to the first question. Your attention is again called,
however, to the fact that such importer should register as a
dealer.

4. The Wadham Oil Company sells a carload of gasoline for
motor vehicle purposes to a dealer in Madison. The dealer
elects to pay the tax himself. This being the first sale wholly
within the state, is the dealer obliged to pay the tax on the car
load when received, or has he the privilege of selling the gasoline
and paying on the scale?
Answer. It is assumed that, since this is the sale of a carload

of gasoline, it is a sale in the original package. Such being the
case, it would appear clear by the provisions of sec. 78.07 that
the dealer in Madison should make a report on the fifteenth day
of each month. Since reference is made to sec. 78.04, it would
also appear that the dealer in Madison would pay the tax, like
other dealers, as the gasoline is sold.
TLM
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Criminal Law^Rape—Newspapers—Vndev ch. 201, Laws
1925, identity of female who may have been raped cannot be
disclosed in any newspaper or other publication.

June 23,1925.

George A. Bowman,

Special Assistant District Attorney,
Milwaukee, Wisconsin.

You desire the opinion of the attorney general as to whether
ch. 201, Laws 1925, prevents a newspaper from publishing a full
and correct report of legal proceedings in rape or similar cases,
and whether it would prevent report of the identity of a woman
who was murdered and raped, as in the Hoover case, or a case
such as just happened in Racine county, where a girl who
was assaulted by her stepfather committed suicide.
The pertinent part of ch. 201 provides:

"Anyperson who shall publish or cause to be published in any
newspaper, magazine, periodical or circular, except as the same
may be necessary in the institution or prosecution of any cml
or criminal court proceeding or in the compilation of the records
pertaining thereto, the identity of a female who may have been
raped or subjected to any similar criminal assult, shall be pun
ished by imprisonment in the county jail for not more than one
year or by fine not exceeding five hundred dollars or by both
such fine and imprisonment."

You are advised that this statute does prohibit a newspaper
or other publication from publishing the identity of a female
who may have been raped or subjected to any similar criminal
assault. The Hoover case and the case in Racine county, to which
you refer, come under this statute as far as the crime of rape and
similar crimes are involved. You do not give the facts applic
able to any specific case, so only a general answer can be given.
While the identity of a female may be disclosed in the pleadings
and other necessary papers filed and served in the court pro
ceedings and in the records pertaining thereto, no disclosure of
such indentity as a matter of news is permitted.
JEM
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Peddlers—Buttermilk dealers who take their product from
house to house need not procure peddlers' licenses, if sales are
ordinarily made in pursuance of prior orders, with only occa
sional exceptions.

June 24, 1925.
Lawrence J. Brody,

District Attorney,
La Crosse, Wisconsin.

In your letter of recent date you say that certain buttermilk
dealers "who peddle buttermilk in this city, get their product
from the creamery, and take it from house to house. They, of
course, have a great many orders to fill each day and a great
many regular customers who have orders in beforehand." The
question you raise is whether these buttermilk dealers require
peddlers' licenses.
This department has held that milk dealers as they ordinarily

conduct their business are not peddlers (1908 Op. Atty. Gen.
602, 606). That opinion was based on the assumption that the
milk was delivered in pursuance of prior contracts. It has also
been held that the occasional sale from a wagon to persons who
have not placed prior orders does not make a butcher (VI Op.
Atty. Gen. 253, VII Op. Atty. Gen. 560), manufacturing baker
(XII Op. Atty. Gen. 162), or milk dealer (1908 Op. Atty. Gen.
602, 606) a peddler. The answer to your question, then, de
pends on how the buttermilk dealers conduct their business.
If the sales pursuant to prior orders are the large part of their
business and the sales to others are merely occasional and inci
dental, no peddlers' licenses are required. If, however, selling to
persons who have placed no orders beforehand is the usual and
ordinary method of selling the buttermilk, then peddlers'
licenses are required.
ML

Bridges and Highways—Repair and maintenance of bridge
located on county trunk highway within city is charge on city
under provisions of sec. 83.06 (1) and sec. 87.02 (10), Stats.

June 24, 1925.
L. W. Bruemmer,

District Attorney,
Kewaunee, Wisconsin.

I have your letter of June 8 in which you state that it is
necessary to repair an abutment on a drawbridge situated in one
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of the incorporated cities in your county. You state that the
bridge is on the county trunk system of highways. You inquire
whether the liability for repairing this bridge falls on the
municipality in which the bridge is located or upon the county.

Sec. 83.06, subsec. (1), Stats., provides;

"All city and village streets or highways improved with state
or county aid under the provisions of this chapter shall be
maintained hy the cities and villages in which they lie."

Sec. 87.02, subsec. (10), Stats., provides:

"After such bridge shall have been constructed it shall be
under the control and management of the board or boards or
council of the respective municipality of municipalities which
have voted to construct said bridge * *

The two sections of the statute above quoted answer your
question. The bridge is located on a county trunk highway and
the maintenance of such highway, which, of course, includes
bridges, is a charge on the city through which the highway
passes. If the bridge were constructed under the provisions of
ch. 87, Stats., its maintenance would likewise be charged to the
city. The fact that the bridge in question is a drawbridge is not
material here.

FEB

School Districts—Where two school districts are con
solidated, agreement on part of one school district to pay other
district seven hundred dollars, in order to equalize difference in
value of respective school properties, is invalid.

June 25, 1925.

John Callahan,
State Superintendent of Public Instruction.

The material facts presented in your letter of June 15 are as
follows: District No. 1 of the town of A and district No. 1 of the
town ofB were, by the actions of the respective town boards of
supervisors, united to form a consolidated rural school district.
At the time the consolidation was effected, district No. 1 of the
town of B entered into an agreement to pay to district No. 1 of
the town of A seven hundred dollars. This agreement was made
in order to equalize the difference in the values of the school
houses in the two districts. You inquire whether this agreement
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is legal and, in this connection, you call attention to sec. 40.15,
subsec. (3), Stats.
There is no statutory authority, express or implied, given to

school districts to enter into such an agreement as that presented
here. Sec. 40.09, which enumerates the powers of the electors of
a school district at the annual meeting of the district, does not
give the electors the power to authorize the school board to make
such a contract. In the absence of such statutory authority, this
department is of tbe opinion that the agreement does not con
stitute a valid contract.

There is no statutory authority for the equalization of assets
in cases where two school districts are consolidated. Sec. 66.03,

subsec. (2). Stats., provides that in case territory is transferred
from one municipality to another, there shall be an adjustment
of assets and liabilities.

There is good reason why there should be no adjustment of
assets and liabilities in a case where two school districts are con

solidated. Sec. 40.15 (3), Stats., provides that when two school
districts are consolidated, the assets of the respective districts
become the assets of the consolidated district, and the liabilities
of the respective districts become the liabilities of the consoli
dated district. It is apparent, therefore, that no real purpose
could be accomplished by an agreement such as was entered into
in this case.

CAE

Physicians and Surgeons—Person employed in state institu
tion as assistant or locum tenens should be licensed to practice
medicine if nature of work is such that he holds himself out as

authorized to practice medicine, surgery or osteopathy or any
other system of treating bodily or mental ailments.

June 27, 1925.

Dr. Robert E. Flynn, Secretary,

Board of Medical Examiners,
La, Crosse, Wisconsin.

You request the opinion of the attorney general upon the fol
lowing questions:
(1) Must a physician employed as an assistant to a licensed

physician of our state be licensed?
(2) Must a physician employed as a locum tenens be licensed?
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(3) Must a physician employed in our state institutions,
either charitable, educational or penal, be licensed?

Sec. 147.02 subsec., (1), Stats., provides:
"No person shall practice or attempt or hold himself out as

authorized to practice medicine, surgery or osteopathy, or any
other system of treating bodily or mental ailments or injuries of
human beings, without a license or certificate of registration
from the state board of medical examiners, except as otherwise
specifically provided by statute, nor unless he shall record the
same with the county clerk of the county in which he shall
practice and pay a fee of fifty cents for each recording * *

The answer to your first question would appear to depend to a
large extent upon the facts in each particular case. If the as
sistant does in fact hold himself out as licensed to practice
medicine, surgery or osteopathy, or any other system of treating
bodily or mental ailments or injuries of human beings, then he
is violating the statute, regardless of whether or not he uses the
term "assistant." If he does in fact treat bodily or mental ail
ments or injuries of human beings, then I believe that he is
holding himself out as authorized to practice within the meaning
of the statutory provision. If, on the other hand, he merely as
sists the licensed practitioner without himself treating ailments
or injuries, then I am of the opinion that a license or certificate
would not be required.

Considering now your second question, I find that locum
tenens is defined as "a substitute or deputy, one filling an office
for a time." The situation you have in mind, as I understand it,
is where the regular practitioner leaves his practice for a time
and a substitute is employed to take care of it during the regular
practitioner's absence. Such a person, it would appear, clearly
holds himself out as authorized to practice within the meaning
of the statute, and I am, therefore, of the opinion that he should
be licensed.

The answer to your third question appears clear, in view of the
foregoing discussion. If the physicians employed in the state
institutions actually do the regular work of physicians in treat
ing mental and bodily ailments, they are holding themselves out
as authorized to practice within the meaning of the statutes and
should, therefore, be licensed.
CAE

1
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Counties — Workmen's Compensation — Jurors —County is
not liable under workmen's compensation act or otherwise for
injuries suffered by person as result of automobile accident
while coming to court house to serve on jury.
Whether juror is employe of county within meaning of work

men's compensation act is not decided.

June 27, 1925.
Harold Smith,

District Attorney,
Fort Atkinson, Wisconsin.

In your letter of June 9 you Rsk^^rhether a county is liable^
injuries suffered by a pergoii'as a result of an automobile accident
while coming to t^- court house to serve on the jury.
The rule is firmly established that where a municipal corpora

tion is performing a duty imposed upon it as the agent of the
state in the exercise of a strictly governmental function there is no
liability to individuals on account of injuries resulting [even]

^ from the wrongful acts or negligence of its officers or agents
thereunder, unless made liable by statute. McQuillin Muni
cipal Corporations, Vol. VI, sec. 262S, pp. 5398-5401. Sullivan
V. School Dist., 1 ̂9 Wis. 502. As corollary to the foregoing rule,
it is generally held that there is no liability on the part of a
municipal corporation to employes of such corporation where
the tort is in connection with a governmental function. McQuillin,
sec. 2620, p. 5391. Taggarl v. Fall River, 170 Mass. 325, 49 N. E.
622. These rules apply in the instant situation, not considering
the workmen's compensation act.
Now considering the workmen's compensation act, which

applies to counties and other public corporations and their
employes, as well as to private employers and their employes:
^ Subsec. (2), sec. 102.03, Stats., provides that an employer is
liable to pay compensation,

"Where, at the time of the accident, the employe is perform
ing service growing out of and incidental to his employment."

With reference to this condition of liability, the vital question
here to determine is whether a person who has been summoned /
for jury service (assuming that a person while serving as a juror J
is an employe of the county within the meaning of the work
men s compensation act) has, while on his way to the court
house and before entering the court house grounds, entered upon
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his employment, i. e., whether during such time the relation of
employer and employe exists as between the county and such
person.

When an employe's work is confined to the premises of his
employer, the employment does not begin until the employe
enters the premises, and ceases when the employe leaves the
premises. So, ordinarily when an employe is injured while
traveling to or from his place of work on his employer's premises,
and the employe is not paid for the time consumed in going and
comingj. the means of conveyance is not furnished by the em-

-■f>}dyS^ andthe"employe^&sJeparted from or has not reached
the employer's premises, the^in]Ury..does not occ^ while the
employe is performing service growing dut-of and incidental to
his employment. Bradbury's Workmen's Cbftipensation Law,
3d ed., 468. In other words, when the foregoing conditions ob
tain, the relation of employer and employe does not exist when
the employe is off the premises of his employer.

Where, however, transportation is furnished by an employer
as an incident of the employment, an injury suffered by the
employe going or coming in the vehicle so furnished by the em
ployer, and under his control, occurs while the employe is per
forming service growing out of and incidental to his employ
ment. Bradbury, p. 480. See also IDA. L.R. 169, note. Tothesame
effect is Rock County v. Ind. Com., 185 Wis. 134, 200 N. W. 657,
a case involving the compensation claim of a county employe,
wherein it was held that, where the contract of employment in
cluded transportation to and from work, furnished by and
under the control of the county, the relation of employer and
employe existed while he was being transported according to the
terms of the contract. See also Milwaukee v. Althoff, 156 Wis.
68.

The work of a person as a juror is done at the court house.
A juror receives four dollars per day for his services. Although,
under the provisions of sec. 2561, he receives four cents a mile
each way in going to and from the court house, this is not paid
for his time consumed in going and coming, and he chooses his
own means of transportation. The county does not furnish
his transportation, and exercises no control thereof whateo-
ever. The employment of a juror is thus clearly distinguish
able from the employment of a county employe such as was
involved in the Rock County case above cited.
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I am therefore of the opinion that a juror does not enter upon
his employment, and that the relation of employer and employe
does not exist between the county and a juror, before he enters
the court house premises. The rule first above stated, citing
Bradbury, 468, applies, and your question is answered in the
negative.
As stated above, it has been assumed herein, without deciding,

that a person while serving as a juror is an employe of the county
within the meaning of the workmen's compensation act. In the
view here taken it is not necessary to decide whether such is the
relation, and this opinion does not persume to pass upon the
point.
CAE
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Indigent, Imane, etc.—Public Health—Wisconsin General
Hospital—Fact that applicant under provisions of ch. 142,
Stats., for admission to Wisconsin general hospital as public
patient, otherwise eligible for admission to hospital, possesses
property does not preclude granting of such application if
county judge, in exercise of sound discretion and judgment
finds, after investigation provided by said chapter, that such
applicant is financially unable to provide proper treatment for
deformity or ailment with which he.is afflicted.

'  - July 2, 1925.
J.A.Clark, - *

District Attorney,
Menomonie, Wisconsin.

You state that a woman about thirty years old, a resident of
Dunn county, with no dependents and no relatives liable for her
support, is afflicted with some nervous disease which has prac
tically paralyzed her leg movement, but which may yield to
treatment; that she has no property except a $1,200 mortgage;
that she has made application to the county judge for admission
to the Wisconsin general hospital as a public patient under the
provisions of ch. 142, Stats.
You ask whether the county judge, under the facts stated, is

justified in allowing her application for admission to the hospital
as a public charge.
On the assumption that the county judge will find as a fact

that although the applicant is possessed of $l,200in property she
is still financially unable to provide proper treatment, the ques
tion is answered in the affirmative.

Ch. 142, Stats., contains the provisions relating to the Wis
consin general hospital. Sec. 142.01 is entitled, "Public pa
tients," and provides as follows;

"A resident of Wisconsin who is afflicted with a deformity or
ailment which can probably be remedied or advantageously
treated, if he or the person liable for his support is financially
unable to provide for proper treatment."

The sentence is incomplete, but a reference to the history of
the section discloses that what was intended was that a person
who answers to the description contained therein may be ad
mitted to the Wisconsin general hospital and treated there as a
public patient.
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The statute of 1921 (sec. 1417a-l) read as follows:

295

"The state of Wisconsin general hospital at Madison is hereby-
designated as a proper place of treatment for persons who are
legal residents of this state, and who are afflicted with any dis
ease, malady, deformity or ailment, which can probably be
remedied or which can be advantageously treated by proper
medical or surgical care, in all cases where such person, or in
the case of a minor, the parents, guardian, trustee, or other
person ha-ving lawful custody of his person, as the case may be,
is financially unable to provide such care and treatment."

The re-visor's bill, No. 9, S., session of 1923, for the revision of
Title XV relating to public health, proposed to re-number this
section as 142.01, and to amend it to read as follows:

"142.01. Treatment of indigents. Legal residents of Wiscon
sin, who are indigents, and who are afflicted with any deformity
or ailment which can probably be remedied or which can be
advantageously treated, may be treated at the Wisconsin General
Hospital at Madison. A person is indigent under this section
when he, or in the case of a minor, the person having lavSul
custody of his person, if financially unable to provide proper
treatment."

Substitute amendment No. 1, S., to the bill was the revisor's
amendment and amended the provision last above quoted by
substituting therefor the language of sec. 142.01 as it now ap
pears in the statute and as first above quoted. The re-visor's
note to the substitute amendment is as follows:

"The main pu^ose of this amendment to the bill is to elimi
nate the word 'indigent' which is considered objectionable in
practical administration. The other changes are ones oj verbiage."

A similar note is appended to other provisions of the substi
tute amendment to the provisions of the bill renumbering and
amending sees. 142.02, 142.03 and 142.04. All of these amend
ments to the bill proposed by the substitute were adopted and
became a part of ch. 448, Laws 1923 in the language in which the
sections now appear in the statute.

It is clear, I think, from the above history of sec. 142.01 and
from sec. 142.04 that if the applicant for admission to the hos
pital is afflicted with a deformity or ailment which can probably
be remedied or advantageously treated, and the county judge
so finds as a fact, and if she is financially unable to provide
proper treatment, and the county judge so finds as a fact, after
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the investigation provided for by sec. 142.03, he may enter
an order granting the application. Whether the applicant is fi
nancially able to provide proper treatment is a question of fact
under all the circumstances. That she has a $1,200 mortgage
is not at all conclusive on that question. The mortgage may not
be salable; her necessities, other than hospital treatment, such
as clothing, etc., her future maintenance if the hospital treat
ment restores her to health entirely or partially, her outstanding
obligations and other factors entering into the question, may
constitute such a situation as to prevent any use of the $1,200
mortgage with which to provide the proper treatment. The de
termination of that question of fact lies in the sound discretion
and judgment of the county judge.
FEB

Appropriations and Expenditures—Superintendent of Public
Property—Appropriation for general administration expenses
of superintendent of public property, made by ch. 178, Laws
1925, is not nullified or reduced by ch. 363, Laws 1925.

July 2, 1925.

John Meeks,
Superintendent of Public Property.

You call attention to ch. 363, Laws 1925, which relates to the
appropriation for your department, and which became a law
after ch. 178, which also relates to the appropriation for your
department, had become a law. Youinquire whether the passage
of the latter act operates as an implied repeal of the general ap
propriation made in the first act.
Ch. 178 was Bill No. 506, S. In this bill, subsec. (1), sec. 20.10,

Stats., was amended to read in part:

"On July 1, 1925, one hundred sixty-five thousand dollars, and
annually, beginning July * * * 1926, one hundred
*  * * sixty-two thousand dollars, for the general administra
tion expenses of his office."

This bill was introduced March 26, 1925.
On March 5, 1925, Bill No. 389, S., was introduced, by which

subsec. (1), sec. 20.10, Stats, was amended to read:

"Annually, beginning July 1, 1923, one hundred fifty-two
thousand dollars, for the general administration expenses of his
office, and the cost of furnishing all supplies, services, janitor
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services, all other materials, supplies and expense except light,
heat, power and water, to the executive residence, the capitol,
the capitol annex, and the public grounds surrounding the
capitol, the executive residence and the light, heat and power
plant and to offices in and outside of the capitol. Provided that a
monthly wage of not less than ninety dollars shall he paid to all
charwomen employed in the capitol building. Of this appropria
tion there is allotted to the superintendent of public property an
annual salary of four thousand dollars."

It is apparent that Bill No. 389 S., was introduced for the
purpose of providing for the salary of charwomen employed
at the capitol. It was introduced before Bill No. 506, S., and,
therefore, it naturally carried the old appropriation of $152,000.
It also seems apparent that when this bill was finally enacted
into a law the legislature had in mind only the provisions for
charwomen and did not intend to decrease the appropriation
which had previously been made by ch. 178, Laws 1925.
This conclusion is in accord with the case of Stale ex rel.

Board of Regents of Normal Schools v. Donald, Secretary of State,
163 Wis. 145, 147, where the following principle is laid down:

"Undoubtedly, * * * the general rule of construction is
that, where a statute rewrites a former statute and states that
the same 'is amended so as to read as follows,' all provisions in
the original statute not found in the amending statute are re
pealed. Ashland W. Co. v. Ashland Co., 87 Wis. 209, 58 N. W.
235, and cases cited.
"This is because the inference is necessarily strong that such

was the legislative intention. The rule, however, is not ironclad.
The idea of all such rules is to caip^ out the legislative intention,
and if it appears that the legislative intention was otherwise the
the rule must go and the intention prevail. The rule is not
sacred, but the intention is. The intention 'is to be determined
from the nature and language of the amendment, from other
acts passed at or about the same time, and from all the circum
stances of the case.' Bank of Metropolis v. Faber, 150 N. Y. 200,
44 N. E. 779."

The application of the above case to the situation presented
by your inquiry is clear. You are, therefore, advised that the
appropriation made by ch. 178, Laws 1925, is not nullified or
reduced by ch. 363, Laws 1925.
CAE
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Physicians and Surgeons—Woman who holds herself out as
able to tell people afflicted with rheumatism and other ailments
herbs that would assist them, and sells such herbs, violates sec.
147.02, Stats. 1923 (147.14, Stats.) relative to practice of
medicine.

July 2, 1925.
James Murray,

District Attorney,
Fond du Lac, Wisconsin.

You state that a certain woman of Indian decent claims to

have had considerable experience with herbs and to know their
value for medicinal purposes. She holds herself out as one able
to tell people afflicted with rheumatism and other ailments the
herb that would assist them. She states that she does not steep
the herbs nor sell medicine, but merely gathers them in and tells
the people how to prepare them for use. In other words, she
sells the herbs and the buyers cook and prepare them.
You inquire if this woman is violating the law.
Sec. 147.02, subsec. (1), Stats. 1923 (147.14, Stats.), provides

in part:

"No person shall practice or attempt or hold himself out as
authorized to practice medicine, surgery or osteopathy, or any
other system of treating bodily or mental ailments or injuries of
human beings, without a license or certificate of registration
from the state board of medical examiners."

When the woman tells the people afflicted with rheumatism
and other ailments the herbs to use, she is holding herself out as
authorized to treat bodily or mental ailments. I am, therefore,
of the opinion that she is violating the law in so doing.
CAE

Appropriations and Expeiiditures—Claims—Under ch. 311,
Laws 1925, money appropriated can be assigned to attorney.

Legislature has power to make appropriation if it arises out of
moral obligation.

July 2, 1925.
Fred R. Zimmerman,

Secretary of State.

You refer to ch. 311, laws of 1925, which makes an appropria
tion to Mrs. Mary Abrahams for the death of her minor son who



Opinions of the Attorney General 299

died as the result of an injury in rifle practice at Oshkosh. You
inquire whether Mrs. Abrahams can make an assignment of
part of the money which she is to receive to her attorney who
handled the case before the industrial commission and in the
circuit court.

The chapter reads thus:

"There is appropriated from any money in the treasury not
otherwise appropriated, to Mary Abrahams, the sum of five
thousand dollars, for the death of her minor son, Henry Herbert
Abrahams, from injuries received by him May 15,1921, while en
gaged in target practice on a rifle range as a member of Company
B, one hundred and twenty-seventh infantry, Wisconsin Na
tional Guard; provided that acceptance of this appropriation
shall operate as a full and complete discharge to the state of any
and all liability or claim on account of or arising from such death
aforesaid. One hundred and twenty-five dollars of such sum
shall be paid to Mary Abrahams on July 1, 1925, and a like
amount every three months thereafter until the full amount
thereof shall have been paid to her, provided that upon her
death such payments shall cease and the balance remaining
shall revert to the general fund."

Under sec. 102.27, Stats., no assignment of moneys for com
pensation under the industrial compensation act is valid before
pajnnent. Said provision is not decisive of the question here,
however, but it indicates only what can not be done to a claim
for compensation under sees. 102.03 to 102.34, inclusive. The
question before us depends upon the construction to be placed
upon the law above quoted. The language there used as to
the payment is general terms that cannot be interpreted as
prohibiting the assignment of Mary Abraham's claims before
they become due. Interest in property, even future and con
tingent interests, are assignable. 5 C. J. 830, 852. You are there
fore advised that your question must be answered in the
affirmative.

You also inquire whether the legislature has the power to ap
propriate money for the purpose stated in said chapter. It is a
well-settled rule of law that the legislature may appropriate
money to pay a claim arising out of a moral obligation. In ch.
154, laws of 1899, the legislature appropriated a certain sum of
money for injuries received by a soldier of the national guard, a
case similar to this. My predecessor held that it was founded
upon a moral obligation. VIII Op. Atty. Gen. 370, 379. But
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this matter has been litigated before the industrial commission
and the circuit court, and the appeal is now pending in the su
preme court. The legislature has the right to settle the case,
which it is doing by the enactment of this chapter. Your second
question, therefore, is answered in the affirmative.
JEM

Public Health—Communicable Diseases—Vaccination—DocsX
board of health, in emergency, may issue order against employ
ment of unvaccinated persons. Employer may discharge
employe for refusal to be vaccinated, if employment is not under
special contract.

July 3, 1925.

Board of Health.

In your letter of June 3 you ask whether under the provisions
of subsec. (2), sec. 143.03, Stats., the local health department
may issue an order to all employers of labor prohibiting such
employers from continuing in their employment persons who
are unvaccinated or who fail to show a certificate of recent

vaccination. The exercise of this authority is desired in Mil
waukee because of the serious outbreak of smallpox and the
inability of the local health department to get the epidemic
under control on account of the large number of unvaccinated
pemons.

Subsec. (2), sec. 143.03, Stats., provides:

"Local boards o' health may do what is reasonable and
necessary for the prevention and suppression of disease; may
forbid public gatherings when deemed necessary to control
epidemics, and under direction of the state board, shall fimnish
antitoxin free to indigent persons suffering from communicable
disease."

The powers granted local boards of health are surprisingly
extensive, but as was said in State ex rel. Nowotny v. Milwaukee,
140 Wis. 38, 40:

"A health officer who is expected to accomplish any results
must necessarily possess large powers and be endowed with the
right to take summary action, which at timesmust trench closely
upon despotic rule. The public health cannot wait upon the
slow processes of a legislative body or the leisurely deliberation
of a court. Executive boards or officers who can deal at once
with the emergency under general principles laid down by the



Opinions of the Attorney General 301

lawmaking body must exist if the public health is to be preserved
in great cities. Lowe v. Conroy, 120 Wis. 151, 97 N. W. 942. It
is well said in People ex rel. Lieberman v. Vandecarr, 175 N. Y.
440, 67 N. E. 913:
" 'The vesting of powers more or less arbitrary in various

officials and boards is necessary if the work of prevention and
regulation is to ward off fevers, pestilence, and the many other
ills that constantly menace great centers of population.' "

It is obvious that the employment of unvaccinated persons
in shops, stores and factories may seriously interfere with, or
make impossible, control and suppression of smallpox epidemic.
If the local conditions warrant a rule against the employment of
unvaccinated persons, the courts—and the courts have the
final word on the proposed order (See The State ex rel. Adavis v.
Burdge, 95 Wis. 390, 405)—would hesitate to declare such rule
unreasonable or unnecessary.

You ask whether an employer would have the authority to
discharge an employe who refuses vaccination for the prevention
of smallpox. Ordinarily, an employer has the right to discharge
an employe for any reason he sees fit or for no reason at all.
However, no opinion is here expressed on whether the failure to
comply with an employer's order for vaccination would be
sufficient for terminating any particular contract under which
an employe might be working.
ML

School Districts—Consolidation—Under sec. 40.64, subsec.
(la), Stats. 1925, only majority vote of quorum of city council is
necessary to effect consolidation.

If school districts in city have been consolidated under pro
visions of sec. 40.64, subsec. (la), Stats. 1925, it is necessary
to hold referendum under provisions of 40.64, subsec. (1), Stats.,
to adopt city school plan.

July 3, 1925.

John Callahan,
State Superintendent of Public Instruction.

In your letter of May 29 you raise the following questions:
1. Under sec. 40.64, subsec. (la), Stats. 1925, is a majority

of the members elected to the city council necessary to effect
the consolidation of school districts, or is a majority of those
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voting upon the question when a quorum of the council is pres
ent sufficient?

2. If the council consolidates the school districts under the
provisions of see. 40.64 (la), Stats. 1925, must a referendum be
held to adopt the city school plan under sec. 40.64, Stats.?

1. A majority vote of the members of the council present at a
meeting is all that is necessary under sec. 40.64 (la), Stats. 1925.
The statute provides that two or more school districts in a city
may be united or consolidated when "the city council, or a
majority thereof shall vote in favor of uniting the several
school districts." If a quorum is present at a meeting of the
city council, those members present are the "council." If
therefore, a majority of the quorum votes in favor of uniting
or consolidating the districts, such vote is a "majority vote"
of the council, as that expression is used in the statute.
2. Your second question is answered in the affirmative. Sec.

40.64 (la), Stats. 1925, authorizes the city council "to take such
proceedings as are now required by section 40.04 of the statutes
for the purpose of uniting such districts under the city plan of
school government." Sec. 40.04 refers merely to the consolida
tion of school districts. The expression used in the statute "for
the purpose of uniting such districts under the city plan of
school government" has reference only to the purpose for which
the city council may unite the several school districts. That is,
the council may consolidate the school districts in order to
expedite the adoption of the city school plan but for no other
purpose.

-After the districts have been consolidated under the provisions
of sec. 40.64 (la) Stats. 1925, the provisions of see. 40.64 (1)
apply. The latter section provides that the city plan of school
government may be adopted "only by referendum in each
school district the whole or part of which is embraced in such
city." In conformity with the provisions of sec. 40.64 (1),
Stats., the question as to the adoption of the city school plan
must be submitted to the voters of the school district united or
consolidated under the provisions of sec. 40.64 (la), Stats. 1925.
FEB
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Courts—Summons—Form of summons used in municipal
court of Outagamie county is changed by eh. 86, Laws 1925, in
cases where municipal judge is acting as justice of peace.

July 3, 1925.
J. A. Lonsdorf,

District Attorney,
Appleton, Wisconsin.

In your letter of June 19 you inquire whether eh. 86, laws of
1925, which amends the form of summons in a justice court, has
any effect on the form of summons now used in the municipal
court of Outagamie county.
The municipal court of Outagamie county was created by ch.

23, laws of 1907. Sec. 22 of this chapter provides that the
municipal judge of the municipal court of Outagamie county is
ex oficio justice of the peace. Sec. 28 confers on the municipal
judge certain powers as justice of the peace. The municipal
judge under ch. 23 possesses some of the powers possessed by
a circuit judge.

Sec. 58 provides as follows:

"In actions in which either a justice of the peace or the circuit
court would have jurisdiction, the form of the process shall
determine the method of procedure and the territorial limits for
service of such process.'

It is apparent that the municipal judge of the municipal court
of Outagamie county has the powers of a justice of the peace
and the powers of a circuit judge, subject to the limitations im
posed. When the judge assumes the functions of a justice of the
peace, the summons is the same as that in a justice court. Ch.
86, therefore, affects the form of summons used in the municipal
court of Outagamie county when the judge is acting in the capac
ity of a justice of the peace.
CAE
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Automobiles—Dealers' Licenses—Dealer operating truck un
der dealer's license violates sec. 85.05, subsec. (4), Stats., in
loaning truck to prospective purchaser where such prospective
purchaser uses truck and receives compensation therefor.

July 3, 1925.

James Murray,

District Attorney,
Fond du Lac, Wisconsin.

The material facts presented in your letter of June 18 are as
follows: The Service Motor Company, a Wisconsin corporation
located in Fond du Lac, is engaged in the business of selling
automobiles and trucks and operate their trucks under a dealer's
license. This company solicited the DuFrane Freight Line, a
concern which is engaged in hauling freight from Fond du Lac
to Milwaukee and to intermediate points, to purchase trucks.
The DuFrane Company agreed to purchase the trucks provided
they could do the work. The Service Motor Company arranged
with the DuFrane Company to allow the latter to use one of the
trucks. The truck was driven at first by a driver from the Serv
ice Motor Company and later by a driver from the DuFrane
Company. The truck was used by the DuFrane Company to
haul freight on its regular line for compensation. The Service
Motor Company did not receive compensation from the Du
Frane Company. The truck has been used by the latter com
pany for ten days. You inquire whether the use of the truck
constitutes a violation on the part of the Service Motor Com
pany of sec. 85.05, Stats.

Sec. 85.05, subsec. (4), Stats., provides:

"No manufacturer, distributor or dealer shall use any vehicle
registered under this section for any purpose other than the
trial test of adjustment of such vehicle, or for demonstration or
exhibition or for some purpose necessa ily incidental to his said
business or personal use, and in no case shall the vehicle so regis
tered be rented or let for hire." (Italics ours.)

Under the statement of facts, the DuFVane Freight Line
receives compensation for the freight hauled in the truck
belonging to the Service Motor Company. The use of the truck
constitutes a renting of letting for hire within the meaning of
the statute, and the Service Motor Company is, therefore,
violating the statute.
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Sec, 85.05, subsec. (6), Stats., provides:

"No person, other than a bona fide manufacturer, distributor
or dealer, shall obtain or use a registration certificate or the
number plates issued to a manufacturer, distributor or dealer
except for the purposes mentioned, and no person shall loan
such registration certificate or number plates or allow it or them
to be used for any other purpose."

It is suggested that perhaps the loaning of the truck in ques
tion constitutes a loaning of the dealer's registration certificate
or number plates. However, it is not necessary to decide this
point for the reason that there is a clear violation of subsec. (4),
sec. 85.05, Stats.
CAE

State Fair—Wisconsin live stock breeders' association may
erect building to be used as live stock headquarters on state
fair grounds.

July 3, 1925.
Reid Murray, Secretary,

Live Stock Breeders' Association.

In your letter of June 4 you ask whether the Wisconsin live
stock breeders' association may erect a building to be used as
live stock headquarters on the state fair grounds, and you recite
various advantages which would result from such building. The
appropriation of the live stock breeders' association is "for the
execution of its functions, as prescribed in section 93.10." (Sec.
20.61, subsec. (9), Stats.)

Subsec. (1), sec. 93.10, Stats., provides:

'The chief of the animal husbandry department of the uni
versity, the commissioner of agriculture and the president of the
Wisconsin live stock breeders association shall approve all
plans for the expenditure of appropriations to the Wisconsin
live stock breeders association for the following objects:
"(a) To encourage and develop the general live stock industry

of the state by the collection and dissemination of information
emphasizing the peculiar advantages of Wisconsin as a live stock
producing state and its unsurpassed studs, herds and flocks.
"(b) To promote a systematic and efficient educational

campaign for the purpose of improving the character and in-
cre^ing the production of the domestic animals of this state.
"(c) To safeguard purchasers from fraud upon the part of

dealers and breeders and generally to protect, perpetuate and
improve the live stock industry of Wisconsin.
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"(d) To conside* and recommend such legislation as mayjbe
needed for the proper development and advancement of Wis
consin's live stock industry.
"(e) To faci'itate the marketing of live stock.

The erection of the building on the fair grounds would
probably facilitate the carrying out of every one of the enumer
ated purposes. As you say in your letter:

"This building wou'd not only serve as a convenience to the
stockmen but wou'd give our association a splendid opportunity
to carry on our educational live stock work during fair week.

The association would undoubtedly have the right to spend
money for a booth or tent at the fair; the expenditure of a thou
sand to two thousand dollars for a permanent building on the
state fair grounds is doing the same thing on a more substantial
basis and is likewise permissible—assuming, of course, that the
provisions of subsec. (2), sec. 93.06, Stats., are complied with.
ML

Trade Regulation—Antitrust Law—Under facts stated follow
ing cases do not establish violation of sec. 133.17, Stats.:
(1) Offer and sale by gasoline jobber of 5% discount to serv

ice station customers who buy on account and settle their ac
counts on Or before 10th of following month;
(2) Offer by seller of rebate of per gallon at end of year to

all customers who have purchased 10,000 gallons or more during
year; ^

(3) Offer by seller of special price to trucks and taxis buying
at service station at 3(i less than price charged to other cus
tomers at service station;
(4) Sale to garages at tank wagon price 1^ below price charged

other customers;

(5) Sale to dealers or resellers Ifi below tank wagon price;
(6) Sale to busses and taxis at filling station 2(4 below filling

station price, etc.
July 3, 1925.

Edward Nordman,
Commissioner of Markets.

You have submitted the following statement of facts and
inquire if the various practices outlined therein constitute a
violation of sec. 133.17, Wis. Stats.:
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gasoline jobber who maintains a service station offers
and allows a 5 per cent discount to service station customers who

and settle their accounts on or before the 10th
?  A in customer who contracts in advancelor $10.00 worth of gasoline at service station by purchasing a
coupon book of that amount is given a 5 per cent discount. The
customer who pays cash for a single purchase of gasoline re
ceives no discount. The customer who buys on open account
receives a 5 per cent discount if he pays by the 10th of themonth,
and no discount if he pays after the 10th of the month. The
question I raise with respect to this price schedule is whether
the panting of a discount to customers who buy on account,
which discount is not given to customers who pay cash, so that
the customers buying on account get gasoline at a lower price
than customers who pay spot cash, is an illegal discrimination
Within the meaning of sec. 133.17.
"B. A seller offers a rebate of 13^^ per gallon at the end of the

year to all customers who have purchased 10,000 gallons or more
d^ing the year. I raise the question whether the difference in
the price between that paid by the customer getting more than
10,000 gal ons and that paid by the customer getting less than
10,000 gallons in the course of the year's transactions is an ille-
ga discrimination within the meaning of sec. 133.17. You will
note that there is no requirement in this practice that a customer
bi^ in larger quantities at any one time in order to receive the
rebate. Similar practices have been reported to me as follows:
(1) Customers taking 50,000 gallons or more during the year—
per gallon rebate at the end of the year; (2) customers taking
30,000 to 40,000 gallons per year— rebate; 40,000 to 80,000
gallons— rebate 80,000 gallon and over—Ip rebate;(3) cus
tomers taking 15,C00 gallons per year from tankwagonsreceivea
pump; (4) a seller in Kenosha reports that he is offering his cus
tomer rebate providing they take more than a specified
amount per year, and s'ates that his reason for doing this is to re
tain the trade 0: garages and other resellers who are being offered
inducements in the form of rentals and equ pment or some other
indirect rebate.

"C. A seller posts a special price to trucks and taxis buying at
service ̂ ^tation at 3^ less than the price charged to other cus
tomers at serv.ce station. I raise the question of whether this
difference in price is an illega d scrimination within the mean
ing of sec. 133.17.

"Other practices have been reported to me in the same form as
fol ows: (1) Garages receive a tank wagon price Iji below the
price charged other customers; (2) dealers or resellers below
tank wagon pnces; (3) busses and taxis at filling station, 2p
below filling station price, and numerous similar practices."
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The section referred to by you provides as follows:

"Any person, firm or corporation, foreign or domesfc, doing
business in this state and engaged in the production, manu
facture or distribution of any commodity in general use, that
shall intentionally, for the purpose of injuring or destroying the
competition of any regular established dealer in such commodity
or to prevent competition of any person who, in good faith, intends
or attempts to become such dealer, discriminate between different
sections, communities, or cities of this state, or between per
sons, firms, associations or co^ora'ions in any locality o' this
state, by sefiing such commodity at a lower rate or price in one
section, community, or city, or any portion thereof, or to any
person, firm, association or corporation in any locality of this
state, than the rate or price at which such person, fiim or cor
poration, foreign or domestic, sells such commodity in another
section, community, or city, or to another person, firm, associa
tion or corporation in any locality of this itate, shall be guilty
of unfair discrimination, which is hereby prohibited and de
clared unlawful." (Italics ours.) Sec. 133.17 (1), Stats.

This section was amended in 1923 and there are no decisions
in Wisconsin interpreting it. Neither have we been able to find
any decisions in point in other states.
The section does not prohibit all discrimination but only such

discrimination as is made intentionally for the purpose of injur
ing or destroying competition or to prevent competition.
The question to determine in each case, therefore, is whether

a discrimination is intentional and whether it is made for any
of the forbidden purposes. If these facts are established, the act
is unlawful.

It follows that each case must be determined upon its own
facts and the question of intention and purpose must be
determined by the jury.

As above stated, the act of charging different prices is not in
itself unlawful. There must be other evidence establishing the
unlawful purpose. It may be suggested that such additional
evidence might be found in written or oral statements of intent
and purpose, the absence of any reasonable relation between the
difference in the cost of the service and the difference in the price
made, or the making of secret prices in violation of law, or in any
other facts or circumstances surrounding the particular case.

In reference to sales of gasoline, your department of markets
has already made its General Order No. 23, requiring the keep-
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ing of a permanent record of the prices charged for gasoline and
the public posting of such prices and that all sales be made at
such posted prices.
In my opinion, the facts set out in the separate statements

submitted do not, in the absence of additional evidence, estab
lish a violation of sec. 133.17, Stats.
HLE

Banks and Banking—Slate Banks—Filing with commissioner
of banking declaration, under provisions of sec. 221.03, subsec.
(7), subscribed and sworn to by only six of seven corporators, is
not compliance with that provision of law and has same effect
as if no such declaration had been filed. Same procedure sug
gested as was suggested in XII Op. Atty. Gen. 229 for failure
to file any such declaration.

July 3, 1925.
Dwight T. Parker,

Commissioner of Banking.

You have submitted the following question for our advice:

"Wil a proper declaration subscribed and sworn to by six of
seven corporators as called for in sec. 221.03 par. (7) of the
statutes act as a stoppage in further proceedings looking to the
granting of a charter for a state bank?"

I think the legal principles involved in your inquiry are
covered by the opinion in XII Op. Atty. Gen. 229, where it was
held that the failure to comply with the provisions of subsecs.
(6) and (7) within the time limited would not affect the existence,
capacity or power of the corporation, but if the delinquency
should continue after warning from you, the failure to comply
with the statutes would be sufficient grounds for the commence
ment of an action to forfeit the charter of the bank.

While that opinion was apparently based upon a failure to file
any declaration subscribed and sworn to by any of the incor-
porators, yet I think the principle is the same here. You will
notice that sec. 221.03, subsec. (7), requires that the corporators
shall file a declaration subscribed and sworn to by each of them
setting forth the facts there stated, so that if the declaration
which was filed with you was only subscribed and sworn to by
six of the seven corporators, it is not the declaration required to
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be filed by that section, so that I think in law it is the same as
though no declaration had been filed, so you are advised to fol
low the procedure indicated in that opinion.
TLM

Public Oficers—Garnishment—State employe who has re
ceived more than $180 in salary for three months prior to filing
of judgment, as provided by see. 3716a, Stats. 1923 (304.21,
Stats.) is not entitled to any exemption.

July 3, 1925.

Fred R. Zimmerman,
Secretary of State.

You inquire if the exemption allowed by sec. 3716a, Stats.
1923 (304.21, Stats.), with reference to state employes is ap
plicable to an employe who has been employed continuously
prior to the filing of the judgment and has received for the three
months prior to said filing a sum equivalent to or in excess of
$180.
The section referred to by you contains the following pro

viso:

"Provided, that if the sum or sums due as aforesaid is for
salary or wages of any officer or employe of any state, county,
city,village, town, school district or other municipal corporation,
the same shall be exempt from the provisions of this section to
the same extent as salaries and wages are by law exempt from
garnishment."

The provision relating to exemption from garnishment is
contained in sec. 2982, subsec. (15), Stats. 1923 (sec. 272.18,
Stats.), which provides that there shall be exempt from execu
tion or any provisional or final process issued from any court
or any proceedings in aid thereof

"The earnings of-any person or persons having a family
dependent upon him or them for support at the time of the com
mencement of proceedings for the collection of the debt, in
cluding the earnings of any minor child or children whose
earnings contribute to the support of such family, for three
months next preceding the issue of any writ of attachment,
execution, garnishment or the institution of proceedings sup
plementary to execution, to the amount of sixty dollars only for
each month in which such earnings are made or earned; pro
vided, they shall not exceed one hundred and eighty dollars in all for
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said time, including such part or share thereof had, by or paid to the
debtor during such three months; however, the debtor shall not
be entitled to the exemption under this subdivision, unless it
shall be shown that he is actually and reasonably contributing
according to his means and circumstances to the support of said
family. The garnishee shall recover costs when the debt or
property sought to be reached is exempt from execution against
the principal debtor at the time of serving the process on the
garnishee."

You will note that the exemption is referable to the three
months preceding the issuance of the writ and that by the
proviso such exemption shall not exceed $180 in all for said time.
In the case of garnishment of public employes, therefore, the
period to be considered is three months prior to the filing of the
judgment. Since in no case can the exemption exceed $180 for
this period, it would appear clear that an employe who has re
ceived for three months prior to the filing of the judgment a
sum in excess of $180 is not entitled to the exemption.
CAE

Bridges and Highways—Eminent Domain—Condemnation—
Lands necessary to widen highway by user can be acquired by
purchase or condemnation by town under provisions of sec.
80.02 or by county under provisions of sec. 83.07 without state
highway commission's having made and filed order and plat
therefor as provided by sec. 83.08.

July 6, 1925.
Warren B. Foster,

District Attorney,
Hurley, Wisconsin.

You state that in the town of Saxon there is a highway which
has been adopted by the county as a prospective state highway
and as such is being improved by the county; that a part of the
highway was legally laid out but relative to about a quarter of a
mile in the middle you find no record of any proceedings for the
laying out; that the road runs on the line between forties except
that part not so legally laid out, which is located on the two rods
north of the forty line and has been so maintained for over
thirty-five years; the owner of the forty south has maintained
a fence about two feet south of the forty line; that the county is
improving the highway and has located the center thereof on
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the line between the forties, which will necessitate the condemna
tion of about two rods south of the forty line because the owner
will not sell at a reasonable price; you think the town could
condemn under sec. 80.02 but you question the authority of the
county to condemn under the provisions of sec. 83.07 because the
state highway commission did not make or file any order, map,
or plat changing or widening the highway at said point, and you
ask what proceedings should be taken to acquire the strip of
land in question.
The highway at the point in question is no doubt a highway

by user but under the law that would only be of the width so
used by the public. Strieker v. Reedsburg, 101 Wis. 457; The Val
ley Pulp and Paper Co. v. West, 58 Wis. 599. That would be
particularly true in this case where the owner of the forty south
has maintained his fence within two or three feet of the forty
line, which would indicate a dedication of that part outside of
his fence.

I think the necessary land could be acquired by the town
under sec. 80.02 or by the county under sec. 83.07. I think your
construction of sec. 83.07 is too narrow. The power of the county
to condemn is not confined to the cases where the state makes

and files an order and plat as provided in sec. 83.08; when that is
done it becomes the duty of the county to acquire the necessary
lands either by purchase or condemnation, but the county has
the power to acquire such lands either by purchase or condem
nation under the provisions of sec. 83.07 without any order or
approval by the state officers; so that I think that the necessary
lands can be acquired by the town under sec. 80.02 or by the
county under sec. 83.07.
TLM

Education—County Training Schools—State aid for year 1925
is payable in accordance with provisions of sec. 20.31, subsec.
(2), par. (c). Stats. 1925, not under sec. 20.31, subsec. (2), par.
(c), State. 1923.

July 7, 1925.
John Callahan,

State Superintendent oj Public Instruction.

In your letter of June 12 you inquire whether the amount
of state aid to county training schools, as provided in par. (c),
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subsec. (2), sec. 20.31, Stats. 1923, shall be paid in accordance
with the provisions of the above section or whether such state
aid should be paid in accordance with the provisions of par. (c),
subsec. (2), sec. 20.31, Stats. 1925.

Sec. 20.31 (2), Stats. 1923, appropriates from the general
fund annually, beginning July 1, 1913, certain sums for county
training schools. Par. (b), subsec. (2), provides that on the first
day of July in each year, the secretary of the county training
school board shall submit a report to the state superintendent
covering the facts relating to the cost of maintaining the school,
the character of the work done, and the number and names of the
teachers employed. Par. (c), of subsec. (2), provides that an
amount not exceeding $4,000 may be paid to a county training
school employing two teachers and a sum not exceeding $5,000
to a county training school employing three or more teachers.
Ch. 240, laws of 1925, which created section 20.31 (2) (a),

Stats. 1925, provides for a greater amount to be paid to the
county training school. Ch. 240, laws of 1925, was published on
June 5.

The payments to the county training school should be made
in accordance with the provisions of sec. 20.31 (2) (c). Stats.
1925. The new statute, as does the old, requires that the county
training school board shall make a report on July 1, of each year,
concerning the sums expended for maintaining the school and
the number of teachers employed. Until this report has been
received, no state aid is due or payable. The old statute has now
been amended and will be amended at the time the report is
received. It follows, therefore, that in determining the amount
due to the county training schools, the latest statute must apply.
CAE

Municipal Corporations — Villages — Public Officers — Town
Clerk—Town Treasurer—Town clerk and town treasurer may
continue to hold their offices until next election and ten days
thereafter although they reside in newly incorporated village
embracing territory of town of which they are officers.

July 8, 1925.
Otto L. Glen,

District Attorney,
Clintonville, Wisconsin.

You state that a portion of the town of Wyoming was recently
incorporated as a village with the name of Big Falls; that the



314 Opinions of the Attorney General

town clerk and town treasurer reside in the present limits of the
newly incorporated village. You direct my attention to sec.
60.19, which provides:

"* ♦ * No person not an elector of the town shall hold
any town office."

and you inquire whether the town clerk and town treasurer may
continue to hold their offices in the town of Wyoming while
residing in the village of Big Falls.

This question must be answered in the affirmative in view of
sec. 61.53, Stats., which provides:

"Any town officer, except justices of the peace, who shall re
side within the territory embraced within any village hereafter
organized, shall continue to be such town, officer and discharge
all the duties thereof until ten days after the next annual town
meeting in said town unless his successor shall have sooner
qualified."
JEM

Fish and Game—Ferrets—Sec. 29.24, subsec. (3), Stats., does
not permit owner or occupant of land to have in his possession
ferrets for purpose of hunting rabbits thereon.

July 8, 1925.
R. M. Orchard,

District Attorney,
Lancaster, Wisconsin.

In your letter of June 29 you ask whether sec. 29.24, subsec.
(3), Stats., permits the owner or occupant of any landtohavein
his possession a ferret for the purpose of hunting rabbits on his
own land.

The answer to your question is in the negative. For full dis
cussion, see XIII Op. Atty. Gen. 165.
CAE
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Peddlers—Transient Merchants—Peddler's or transient mer

chant's license cannot be issued to person disposing of merchan
dise by chance.

Nonresident selling and delivering merchandise direct from
truck to dealers only is not liable for state license as transient
merchant or peddler.

July 9, 1925.
C. B. Ballard,

State Treasury Agent.

You ask whether persons who operate booths in connection
with traveling carnivals, where blankets, jewelry and other
merchandise are displayed and offered as prizes and delivered
to the party who gets the lucky number, come within the law
relative to peddlers and transient merchants.

Persons disposing of merchandise by the method you indicate
are unquestionably violating the laws against lotteries and
gambling. Since there is a well established rule against the
licensing of an illegal business, it follows that no license can
be issued to such persons either as peddlers or as transient
merchants.

You ask whether a nonresident of this state who sells fruit

or other merchandise direct from his truck or other vehicle to

dealers only is liable for a state license as a transient merchant
or peddler. He does not come within the definition of a transient
merchant as given by sec. 129.05, Stats.; and Dewitt v. State,
155 Wis. 251, gives this definition of a peddler:

^ peddler is simply one who peddles, and any one
peddles who sells at retail from place to place, going from house
to house, carrying the goods to be offered for sale with him."

Since the man in question sells only to dealers, he is liable for
no state license either as a transient merchant or as a peddler.
ML



,  : 'mm

316 Opinions of the Attohney General

Building and Loan Associations—CofpoTations—St. John's
Home corporation, which is organized for purposes of furnishing
home for dependent women, cannot become member of building
and loan association either as original applicant or by accepting
property subject to building and loan association mortgage and
assignment of stock evidencing loan.

July 9, 1925.
Commissioner of Banking.

You state that the St. John's Home is a charitable corporation
organized under a special charter to furnish a home for aged and
dependent women upon their transferring to the home such
property as they may possess.
A lady has been admitted to the home upon the transferring

to the home of a piece of real estate upon which there is a mort
gage to the Security Loan and Building Association of Milwau
kee. In connection therewith she holds and offers to transfer

to the St. John's Home her shares of installment stock in the

association. You say the association is willing to accept the
shares as part of the transfer of said property if they have power
to do so, but you say you are advised that such stock cannot be
issued to a corporation and you ask to be advised as to such fact.

In VII Op. Atty. Gen. 383 there is an opinion of the attor
ney general under date of July 8, 1918, in answer to the follow
ing questions:

"Is it legally permissible for corporations to obtain loans from
building and loan associations if the provisions of the general
law requiring the consent of three-fourths of the stockholders of
both corporations for the acquiring of stock of one corporation
by the other has been obtained?
"Can loans be legally made by a building and loan association

to a corporation without such procedure?"

That opinion refers to our statute sec. 215.20, which provides
that any person of full age and sound mind may become a mem
ber in such manner as may be prescribed in the by-laws and con
cludes that such language, "any person of full age and sound
mind" would exclude the idea of a corporation. Reference is
made in that opinion to 9 C. J. 932, where the author says in the
absence of an enabling statute, a corporation cannot be a mem
ber of a building and loan association and there are a number of
cases cited to sustain that rule. In Sundheim, Law of Building
and Loan Associations, sec. 19, the author says the old cases
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and text books hold that a corporation or joint stock company
may not become a member of a building and loan association
but more modern opinions are contra, and that author says:

"* * * One who accepts a certificate of stock, either of an
original issue or by transfer from another person, becomes a
member and shareholder of the association and is bound by all
the statutes and by-laws governing it." Id. sec. 18.

See also North Texas Building Association v. Hay, 23 Texas Civ.
A. 98, 56 S. W. 560; 9 C. J. 937; Standard Savings & Loan Asso
ciation V. Aldrich, 163 Fed. 216. Some of these cases were con
trolled by provisions in the local statutes.
The St. John's Home is evidently a benevolent corporation

rather than a business corporation, and it is the opinion of this
office that under the provisions of our statutes and the opinions
of this department construing them, this corporation has not the
power to become a member of such building and loan associa
tion, either upon original application for loan or by purchase of
mortgaged property. It is therefore suggested that the sale be
made to an individual and the proceeds of that sale turned over
to the St. John's Home.

TLM

Public Officers—District Attorney—Although civil action for
damages for negligent killing of boy resulted in judgment in
favor of defendant, and although party interested at start dis
couraged criminal prosecution, still if facts show that criminal
law has been violated, district attorney is not justified in refus
ing to bring criminal prosecution.

July 9, 1925.
J. A. Moen

District Attorney,
Viroqua, Wisconsin.

You state that on the 7th day of November, 1923, in the town
of Viroqua, a boy 12}/2 years of age was instantly killed by an
automobile operated and owned by oneBrown;that theaccident
happened in front of a school house on the trunk highway when
deceased, with several other boys, attempted to cross the high
way from the school house to the ball ground. You state that
you as district attorney immediately went to the place of
accident and made a careful investigation; that you informed
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Mr. Bentson, the grandfather of the boy, with whom the boy
was making his home, that if he desired you to institute criminal
proceedings you would be ready to prosecute, but that you were
informed by him that Mr. Brown was suffering enough, and
that it would not be necessary to have an inquest, as it would be
immaterial what a jury might find, for they had formed their
own opinion as to the accident.
You state that a civil action for damages was instituted by

Mr. Behteon to recover damages for the death of his grandchild.
It was tried in the circuit court for Vernon county in 1924 and
judgment was entered in defendant's favor; that an appeal was
taken to the supreme court and the judgment of the lower
court was affirmed in April, 1925. See 203 N. W. 380. You in
quire:

"Am I justified in refusing to institute criminal proceedings
against the defendant in this case at this time?"

You state:

"I believe that no action should be brought or be permitted
to be brought against anyone just for spite, as I deem is the
fact in this case. I am satisfied had Mr. Bentson won out in the
civil case that his matter would have been dropped. There
was no willfulness or intentional wrongdoing on the part of the
defendant, although the defendant violated many provisions of
the statute such as to limit the speed of 12 miles an hour while
going by the school grounds, on failure to blow his horn when
required, and by traveling at the left around the curb where the
accident happened."

You also stated over the telephone that you are satisfied that,
in view of the circumstances surrounding this case, it will be
impossible for you to get a conviction in your county. The fact
that Mr. Bentson, the grandfather, discouraged criminal prose
cution shortly after the accident does not prevent the bringing
of such prosecution at the present time if the facts warrant it.
The supreme court held, by a divided court, that the defend

ant was not guilty of gross negligence. The court held that no
recovery could be had for gross negligence where the complaint
charges ordinary negligence only. Justice Crownhart, in a dis
senting opinion, came to the conclusion that, under the evidence
in the case, he believed the defendant was guilty of gross
negligence. A criminal prosecution would be brought under sec.
4363, Stats. 1923 (340.26, Stats.), for the killing of a human
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being by the culpable negligence of another. Our court held, in
the case of Clemens v. State, 176 Wis. 269, that where the accused
inadvertently drove his automobile into a stationary truck,
while violating subsec. (l),sec. 85.13, relating to lights on motor
vehicles, and while violating the statute relating to speed, he was
properly convicted of manslaughter in the fourth degree. It was
also held that he need not be guilty of gross negligence at the
time; that ordinary negligence in such a case resulting in the
death of another is the culpable negligence contemplated by this
section of the statute.

The decision in the civil action in favor of the defendant does

not in any way militate against the right to bring a criminal
prosecution predicated on the same facts and circumstances.
Neither does the fact that a complaining witness may have some
spite in urging a prosecution prevent a district attorney from
bringing a criminal prosecution when the facts clearly show that
the criminal law has been violated and that a conviction may be
obtained. The matter, however, is one particularly within the
discretion of the district attorney. If, from all the facts and
circumstances in the above case, you are of the opinion that it is
useless at this late hour to start a prosecution as no conviction
can be secured in your county, then you are certainly justified
in not bringing the prosecution.
JEM

Intoxicating Liquors—Defendant who is prosecuted for illegal
possession of liquor in place licensed to sell nonintoxicating
beverages may interpose defense that license issued was illegal.
Board which issues illegal license, knowing that it is violating

statute and with intent to violate it, is criminally liable under
sec. 4550, Stats. 1923 (348.29, Stats.)

July 9, 1925.

V. L. Moore,
Assistant District Attorney,

Racine, Wisconsin.
You say that one A was refused a license for the sale of non-

intoxicating beverages by a town board in your county; that,
thereafter, the daughter of the said applicant, whom we shall
refer to as B, applied for a license for the sale of nonintoxicating
beverages for the same premises, she being a minor and not a
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citizen of the United States; that a license was duly issued to her
and the business of a soft drink parlor was then conducted on
said premises by A: that the state prohibition officers made an
inspection of the premises subsequently, and upon finding
intoxicating liquors upon the premises, caused a warrant to be
issued for the arrest of B. Upon the trial the evidence was un
disputed that B had no interest in the business whatsoever, but
that it was conducted entirely by A, who received all of the
profits and assumed all liabilities. B offered as a defense that the
license is illegal under sec. 165.01, subsec. (31), and also the
further defense that the intoxicating liquors on the premises did
not belong to her and that she had no interest in the business
whatsoever. You inquire:

"Can the defendant, B, successfully urge in defense that the
license issued to her was illegal, in view of the fact that she was
a party to the transaction, and is thereby taking advantage of
her own wrong?"

No license could legally be issued to B under subsec. (31), sec.
165.01, Stats., she not being a citizen of the United States. The
license issued to her was therefore void. See State ex rel.
Henskall v. Ludington, 33 Wis. State ex rel. Treat v. Hammel,
134 Wis. 61; Zodrow v. Stale, 154 Wis. 551. The precise question
was also decided in the case of Walsh v. State, 180 Wis. 356.
There it was urged that the defendant had taken out a license
and could not raise the issue of the legality of said license, but
the court held otherwise. This question must therefore be an
swered in the affirmative, but A may be prosecuted for selling
nonintoxicating liquors without a license.
You also ask: Assuming that the board at the time of issuing

the license had knowledge that B was not a citizen of the United
States and was a minor, or that there was sufficient evidence of
that fact to put them upon their inquiry to determine the true
facts, would such misfeasance or negligence on the part of said
board be sufficient to create a criminal liability against them?

Sec. 4450, Stats. 1923 (348.29, Stats.), reads in part as follows:

"Any person mentioned in section 4549 * * * who shall
wilfully violate any provision of law authorizing or requiring
anything to be done or prohibiting anything from being done by
him in his official capacity or employment, or who shall refuse
or wilfully neglect to perform any duty in his office required by
law, or shall be guilty of any wilful extortion, wrong or oppres-
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sion therein shall be punished by imprisonment in the county
jail not more than one year or by fine not exceeding five hun
dred dollars."

You will note that this section uses the word "wilfully,"
it being apparent that no one is guilty of violating its provisions
unless he does it wilfully. This word has a definite meaning in
our statute and our court has passed upon its true meaning. In
Brown v. State, 137 Wis. 543, 549, Justice Dodge, speaking for

the court said:
"* * * -pjjg word 'wilfully' has acquired a pretty well

defined meaning in criminal statutes. While its lexiconic sig
nificance may in some association be no more than intentionally
or even knowingly, yet, when used to describe acts which shall
be punished criminally, it includes, in addition to mere purpose
to do the act, a puij)Ose to do wrong. It involves evil intent or
legal malice, according to the great weight of authority. Felton v.
U.S., 96 U. S. 699, 702; Potter v. U.S., 155 U. S. 438,446,15 Sup.
Ct. U4-,Spurrv. U.S. 174U.S.,728,734,19 Sup.Ct. 812; State ex
rel. V. Alcorn, 78 Tex. 387, 14 S.W. 663; Comm. v. Kneeland, 20
Pick. 206, 220. This meaning for the word has been declared for
Wisconsin statutes in the words of Dixon, C. J., in State v.
Preston, 34 Wis. 675, as satisfied only by 'evil intent without
justifiable excuse.' It is used 'to characterize an act done
wantonly, or one which a man of reasonable knowledge and abil
ity must know to be contrary to his duty;' and that case has
been considered authoritative. State v.Castle, 44 Wis. 670, 676;
State V. Smith, 52 Wis. 134,137, 8 N. W. 870."

You will note that it is necessary to prove that the board acted
with the purpose to do wrong; that they intended to violate the
statute. If you can show that they so acted or acted wilfully
as that term is defined by our court, then they are criminally
liable under said sec. 4550, Stats. 1923 (348.29, Stats.), other
wise not.

JEM

Bonds—Corporations—Railroad commission, in passing upon
issue of securities by public service corporations for refunding
purposes, may consider value of property as whole and deter
mine whether corporation has sufficient property to warrant
issuance of such securities.

July 9, 1925.
Railroad Commission.

You state that the commission has before it an application
of a public service company for authority to issue bonds, notes
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and preferred stock for the purpose, among other things, of
refunding, dollar for dollar, the par amount of its bonds out
standing and falling due. It appears that the total of the securi
ties of said corporation now outstanding greatly exceeds the
value of its property. You inquire whether the commission has
sufficient authority to limit the issuance of securities for refund
ing purposes to the actual value of the property of a public
service corporation.
Your attention is directed to an opinion rendered to your

commission on June 11 of this year (XIV Op. Atty. Gen. 269),
in which a similar situation was presented. In this opinion, it
was held that the railroad commission, in passing upon the issue
of additional securities of a public service corporation* may con
sider the value of the property as a whole and determine whether
the corporation has sufficient property to warrant the issuance
of such additional securities. The present securities are proposed
to be issued under the same provisions of law as the securities
which were involved in the former opinion, and you are advised
that we believe that the former opinion is applicable to the
situation now presented.
CAE

Charitable and Penal Institutions—Home Finding Agencies—
Corporations—It is not necessary for corporation to be incor
porated under laws of Wisconsin in order to receive license as
home finding agency.
Foreign corporations organized for charitable purposes and

not for profit may hold property in Wisconsin without permit
or license.

July 10, 1925.

Board of Control.

Attention Elizabeth Yerxa, Director,
Juvenile Department.

You state that the board of control has received two applica
tions from child placing agencies which are incorporated in
Minnesota to be licensed by the board of control in Wisconsin
to place children in foster homes in Wisconsin. These two
agencies, the Norwegian Lutheran Church of America and the
Lutheran Inner Mission Society, having headquarters in Minne
apolis, are in a large measure supported by members of their
churches residing in Wisconsin. You inquire if it is necessary
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for such agencies to be incorporated under the Wisconsin laws
before the board of control of Wisconsin can license them as
home finding agencies.

Sec. 58.02 provides for the licensing of home finding corpora
tions by the board of control of Wisconsin. The statute author
izes the board to license any corporation organized for the
puiTDOse of seeking out and receiving neglected or delinquent
children and of procuring homes in families for them. The
language is broad enough to include corporations from other
state. I see no reason for limiting it to corporations of this state.
Your question is, therefore, answered in the negative.
You also state that the Lutheran Inner Mission Society has

raised the question whether they, as a nonresident corporation,
are authorized to hold property in Wisconsin without special
permit or license.
I understand this is a corporation organized for charitable

purposes only. Sec. 226.02 Stats., with the immediately suc
ceeding sections, which are regulatory of foreign corporations,
does not apply to corporations "created solely for * * *
charitable purposes, * * * corporations not organized or
conducted for profit." A foreign corporation engaged or organ
ized for charitable purposes may, therefore, under the well
recognized rule of state comity, transact business in this state
without being licensed therefor. This question is, therefore,
answered in the affirmative.

JEM
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Optometry—Applicants who desire to take optometry ex
amination under provisions of eh. 153, Stats. 1925, must pay
fee of $25.

One who has been admitted to practice optometry in another
state must pay fee of $25 to entitle him to certificate to practice
optometry in this state.

Applicants who have not had high school education must pay
fee of $10 for examination to determine whether they possess
equivalent of high school education.

Applicants who fail to pass first examination and who desire
to take second examination must pay fee of $10.

July 10, 1925.

W. H. Dietrich, Secretary,
Board of Examiners in Optometry,

Madison, Wisconsin.

In your letter of June 29 you raise several questions in con
nection with the interpretation of ch. 291, laws of 1925 which
amend certain provisions of ch. 153 Stats., relating to the regula
tion of the practice of optometry in this state.

1. What fee must be charged to applicants desiring to take
the examination who have the required qualifications?
Sec. 153.03, Stats. 1925, provides as follows:

"Applicants shall be examined at time and place fixed by the
board, must pay twenty-five dollars in advance and be at least
twenty-one years of age, and have attended an optometry
school for at least two years, of not less than two thousand hours
actual instruction, or after having attended any such school for
one such year shall have served as assistant to a registered
optometrist for at least two years, and shall have registered with
the board as an assistant optometrist at least two years before
appearing for examination, and such registration shall not have
been made before the nineteenth birthday of the applicant."

The provisions of sec. 153.03 are clear and unambiguous and
no question could arise as to the fee to be charged were it not for
certain provisions in sec. 153.04, Stats. 1925. This latter section
provides, in part, as follows:

"Every person before beginning to practice optometry in this
state, after the taking effect of this section, shall have a high
school education or the equivalent thereof as determined by the
board and shall pass an examination before said board of ex
aminers, for which a fee of ten dollars shall be paid, except as
hereinafter provided. * * *"
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Sec. 153.04, Stats. 1925, was created by ch. 291, laws of 1925.
Ch. 291 was originally Bill No. 364, A. Substitute Amendment
No. 1, A. to Bill 364, A. provided, in part, as follows:

"A new section is added to the statutes to read: 153.04. Every
person before beginning to practice optometry in this state,
after the taking effect of this section, shall have a high school
education or the equivalent thereof as determined by the board
and shall pass an examination before said board of examiners
except as hereinafter provided."

Amendment No. 1, A. to Substitute Amendment No. 1, A.,
which was adopted by the legislature, reads, in part, as follows:

"Amend the printed bill by inserting after the word 'Board'
in line 4 on page 2 the following words 'for which a fee of ten
dollars shall be paid.' "

Ch. 291 as finally passed by the legislature does not conform
to Amendment No. 1, A. The expression "for which a fee of ten
dollars shall be paid" was not inserted after the word "board"
in line 4 on page 2 of the substitute amendment, but was in
serted after the word "examiners" in line 5 on page 2.
The expression "for which a fee of ten dollars shall be paid"

as it appears in ch. 291 causes an ambiguity to arise and raises
the question as to the fee which shall be charged to applicants
who desire to take the examination. This expression evidently
refers to the fee which the board may charge applicants not
having a high school education to determine whether such
applicants have the equivalent of a high school education. Had
this expression been inserted in line 4 on page 2 of the substitute
amendment, no ambiguity would arise. Since, however, there is
an ambiguity, it is proper to refer back to the history of ch. 291
in construing the language of the chapter.

In view of the history of ch. 291, it is the opinion of this
department that duly qualified applicants desiring to take the
examination must be charged a fee of twenty-five dollars.

2. What fee must be charged one who has been admitted to
practice optometry in another state?

Sec. 153.05, subsec. (2), Stats. 1925, provides:

"One who has been admitted to practice optometry in another
state may be issued a certificate in the discretion of the board,
upon the payment of twenty-five dollars and production of a
certificate showing that he has passed an examination in such
other state, and has actually practiced there for two years."
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There is no ambiguity in this section. The answer to your
second question is twenty-five dollars.

3. What fee must be charged for the preliminary examination
for those who have not had a high school education?
The answer to this question is ten dollars. The provision

authorizing this charge is contained in sec. 153.04, Stats. 1925.
This question is treated in the answer to your first question.
4. What fee must be charged for those having failed in the

first examination and who desire to take a second examination?

Sec. 153.04, Stats. 1925, provides that:

"* * * In case of failure at any examination, the applicant
shall have the privilege of taking another examination upon the
payment of a fee of ten dollars at any future regular meeting of
the board."

Sec. 153.04, Stats. 1923, contains no reference to a case where
an applicant has failed to pass the first examination. It is ap
parent, therefore, that the legislature intended to exempt from
the provisions of sec. 153.03 applicants who had failed to pass
^one examination and who desire to take a second examination.
This department is, therefore, of the opinion that the provision
of sec. 153.04 last quoted governs the amount which may be
charged an applicant who takes a second examination.
CAE

Charitable and Penal Institutions—Paroles—Minors—Board
of control has no power to parole inmates of institutions other
than industrial school for boys and industrial school for girls to
which neglected, dependent and delinquent children are com
mitted under sec. 48.08, subsec. (3), Stats.

July 11, 1925.
Board of Control.

You direct my attention to sec. 48.08, Stats., particularly
subsec. (3), where courts are empowered to commit children to
an industrial school for boys or girls, respectively, or to the care
and custody of some association or institution that will receive
it, embracing in its object the care of neglected, dependent or
delinquent children. You also direct my attention to sec. 57.07,
Stats., which gives the state board of control power to parole
inmates of the industrial school for boys or the industrial school
for girls but does not directly give them power to parole inmates
in other associations or institutions. You state that the question
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has been raised whether there is any power to parole a child
committed to the care and custody of assoc ations and institu
tions other than the industrial school for boys and theindustrial
school for girls, and you ask to be advised as to whether your
board has power to parole in case of commitments to such as
sociations or institutions.

This question must be answered in the negative. The board
has only such powers as are given to it by statute. I find no
statute in the state of Wisconsin which expressly or by fair
implication gives the state board of control of Wisconsin such
power.

JEM

Courts—Intoxicating Liquors—Municipal court of Kenosha
county has jurisdiction to try equity cases brought to enjoin
nuisances under national prohibition act.

July 11, 1925.

Lewis P. Powell,

Distric' Attorney,
Kenosha, Wisconsin.

You call attention to sec. 22 of title II of the national prohibi
tion act (41 U. S. Stats. atL. 305), which provides, among other
things regarding an action to enjoin a nuisance under said act
that "such action shall be brought and tried as an action in
equity and may be brought in any court having jurisdiction to
hear and determine equity cases."
You inquire if such actions can be brought in the municipal

court for Kenosha county.

The eighteenth amendment to the United States constitution
prohibits the manufacture, sale or transportation of intoxicating
liquors, or the importation thereof into or the exportation thereof
from the United States or any territory thereof, and declares
that congress and the several states shall have concurrent power
to enforce this article by appropriate legislation.
Under this amendment, the national prohibition act was

passed. Sec. 8351i Barnes' Code, 41 Stats, at Large 814, declares
any place where intoxicating liquor is manufactured, sold, kept
or bartered in violation of that act, and all such liquors to be
common nuisances.

See. 8351w Barnes' Code, 41 Stats.atLarge 314,provides that
an action to enjoin such nuisances may be brought in the name
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of the United States by the United States attorney general or by
any United States attorney, or by any prosecuting attorney of
any state or subdivision thereof. It further provides that such
action shall be brought and tried as an action in equity, and that
it may be brought in any court having jurisdiction to hear and
determine equity cases.
The above provisions of the national prohibition act appear

to be clearly justified under the authority of the eighteenth
amendment. The question presented then, is whether the
municipal court of Kenosha county is such a court as is con
templated by the provisions of the act.
The jurisdiction of your municipal court is prescribed by

sec. 4, ch. 18, Laws 1909, which provides:

"Said municipal court shall have and exercise powers and
jurisdiction in all civil actions and special proceedings within
the county of Kenosha, in law and equity, concurrent with, and
equal to the jurisdiction of the circuit court for Kenosha county,
where the value of the property in controversy, or the amount
of money claimed or sought to be recovered, after deducting
all payments and set-offs shall not exceed five thousand dollars;
and also of all actions for the foreclosure of mortgages and
mechanics' liens, in which the amount claimed does not exceed
the sum aforesaid, although the value of the property to be
affected exceeds that sum."

This act, it will be noted, confers jurisdiction concurrent
with circuit courts where the value of the property in contro
versy does not exceed $5,000. The circuit courts have jurisdic
tion of actions to abate nuisances. The limitation in the statute
cannot be construed as a limitation giving jurisdiction only in
cases where property value or money is involved, but it is a
limitation merely upon the amount that can be involved.
You are therefore advised that your municipal court has

jurisdiction to try equity cases brought toenjoinnuisancesunder
the national prohibition act.
CAE
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Education—School Districts—Where schools of city, or of
city and outlying territory, are administered by board of educa
tion of city, which board has no power to levy taxes and is not
especially authorized to issue bonds, there does not exist
separate school district municipality independent of city munici
pality so that indebtedness may be incurred for school purposes,
which, with indebtedness of city for other purposes, would ex
ceed constitutional limitation of 5% on value of taxable prop
erty,

July 13, 1925.
John Callahan,

State Superintendent of Public Instruction.

You ask for an opinion upon the following questions:
Question 1. In cases where a city and a school district com

prise the same territory and no annual school district meetings
are held, the school affairs being directed by a board of education,
can the city borrow money up to the 5% limit for administration
of city affairs, and a like loan be made also for the purpose of
carrying out the operation of the schools?

Question 2. In a situation where the school district or corpora
tion consists of a city and outlying territory and annual school
district meetings are not held, the school interests being cared
for by a board of education, may the city issue bonds up to the
amount of the constitutional limit and the district as a district

also be entitled to the same privilege?
Both questions, as stated, are answered in the negative.
I call your attention to two opinions rendered to you and

published in XI Op. Atty. Gen. 955, and XII Op. Atty. Gen.
115, in which substantially the same questions were presented
and the reasons for the answers quite fully discussed.
The facts stated and implied in your questions do not permit

the assumption that there exists in either case a school district
municipality, governing the schools and having the power to
levy taxes, separate, distinct and independent of the city mu
nicipality, or that the board of education is especially author
ized to issue bonds, which would have to be the case in order
that subsec. (2), of sec. 67.03 and subsec. (6), sec. 67.04, to
which you refer, would apply to the situation.
FEE
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Intoxicating Liguors—It is violation of state law to manu
facture or make home brew or homemade beer, if same is intoxi
cating.

Mere possession of such home brew in home is not violation of
state law.

Under federal law, possession of any intoxicating liquor, ex
cept such as is specially authorized, is unlawful.

July 13, 1925.
Otto L. Glen,

District Attorney,
Clintonville, Wisconsin.

You inquire if it is against the law to make and have home
made beer or home brew in one's cellar. I assume that the home
made beer and the home brew are intoxicating, under the
definition of that term.

It is a violation of state law to manufacture or make home
brew or homemade beer if the same is intoxicating. This, of
course, needs no authority, because the prohibition amendment
to the constitution and the enforcement acts passed by the
United States and the state prohibit it. The mere possession
of home brew in the home, however, is not a violation of the
state law.

Sec. 165.01, subsee. (28), Stats., provides:
"The possession of liquor by any person without a permit,

other than in his private dwelling used exclusively as such, shall
be prima facie evidence of unla^^ul possession."

Subsec. (30) of the same section provides:
"No such person (referring to those duly licensed to sell

nonintoxicating liquors) shall have in his possession on or about
said premises any intoxicating liquors."

Here it is made unlawful to have any intoxicating liquors in a
place duly licensed to sell nonintoxicating liquors. In sec. 165.01,
subsec. (32), subd. 3, par. (d), it is provided:

"♦ * * possession of any privately manufactured
distilled liquors without such permit is hereby prohibited, and
the possession of any such * * * liquor shall be prima
facie evidence of unla^ul manufacture of liquor."

There is no provision in the state law which prohibits the
possession of homemade beer or home brew in one's home.
If a search is made of the home of a person under a legal search
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warrant, and homemade beer or home brew is found in the cellar
of the person's home, it is not prima facie evidence against him,
nor can he be convicted upon that fact alone. But if, under a
search warrant, socalled moonshine is found in a home, this is
prima facie evidence of guilt under the above statute. The same
rule does not apply to homemade beer or home brew.
The federal statute is somewhat broader, however, and the

possession of any intoxicating liquors except as authorized in
the Volstead act is prohibited.
JEM

Charitable and Penal Institutions—Home Finding Agencies—
Fee of five dollars must be charged for license granted to home
finding institutions and also fee of five dollars for institutions
maintaining homes for children. Two licenses can not be issued
to one institution when only one fee is paid.

July 15, 1925.
Board of Control.

You state that the St. Aemilian's Orphan Asylum, St. Fran
cis, Wisconsin, acts in two capacities, first, as a child caring
agency, second, as a home finding agency, and that several other
private institutions in the state operate in the same dual man
ner. You inquire if in licensing any of these institutions it is
necessary to collect a fee of five dollars for each license or whether
one fee will satisfy the requirement of the statutes for both
licenses.

This is a question that must be determined by the statute.
Sec. 58.03, Stats., provides for the licensing of home finding
agencies. Under subsec. (2) it is provided:

"Upon application by any individual, agency, association or
corporation, to the state board of control and upon satisfactory
proof made to said board that the applicant is in all respects
qualified to engage in the work of finding homes for children,
giving them away by adoption, or placing them in families with
or without contract during their minority, said board may,
upon payment of a fee of five dollars therefor, issue to said
applicant an annual license to engage in said business. * * *"

See. 58.035 provides for the licensing of institutions that pro
vide homes for children. It reads:

"Every firm, association, or corporation, owning, keeping,
conducting or managing any institution or home for the receiv-
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ing, boarding or sheltering of children shall obtain an annual
license, which shall be issued by the state board of control in the
same manner as provided for licensing of home finding agencies
in section 58.03, on proof that the applicant is in all respects
qualified to engage in the work of boarding and sheltering
children."

It thus appears that two licenses are required in case the same
corporation is engaged in the two functions, that of establishing
homes in the institutions or that of finding homes for children
in families. It is expressly provided that the fee of five dollars
shall be charged for the licensing of home finding institutions,
and the license for the institution maintaining a home for
children "shall be issued by the state board of control in the
same manner as provided for licensing of home finding agencies."
This can only mean that a fee of five dollars must be paid for
this license as well as for the one granted under sec. 58.03. No
other construction of this statute seems to me possible.
JEM

Public Officers—County Judge—School Director—Offices of
county judge and director of common school district are in
compatible. County judge accepting latter office thereby
vacates his office.

July 15, 1925.

John Callahan,

State Superintendent of Public Instruction.

You inquire whether a county judge may legally accept and
hold the office of school director of a common school district.

Sec. 2564m, subsec. (2), Stats. 1923 (sec. 256.02, Stats.),
provides:

"The judge of any court of record in this state shall be ineli
gible to hold any office of public trust, except a judicial office,
during the term for which he was elected, or appointed."

The question confronts us whether the office of director of a
common school district is an office of public trust within the
contemplation of the statute.

Sec. 40.17, Stats., provides:

"(1) The officers of the district shall be a director, treasurer
and clerk, who shall be residents of the district and hold their
respective offices for three years and until their successors have
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been elected or appointed, but not beyond ten days beyond the
expiration of their term of office without being again elected
or appointed; * * *"

Sec. 40.18 enumerates the duties of the director.

In an official opinion of this department, under date of July
16,1910, to Judge Fugina of Fountain City, it was held that the
offices of county judge and member of the school board were
incompatible. Op. Atty. Gen. for 1912, 756.

In an official opinion rendered to Governor Philipp, under
date of September 23,1915, it was held that the offices of county
judge and member of school board were incompatible. IV Op.
Atty. Gen. 771.

Neither of these opinions was based upon the provisions of
sec. 2564w. The latter opinion was based upon the fact that the
functions of the two offices are inconsistent, as sec. 507, Stats.
1915, provides for the removal of school district officers by the
county judge. The terms "office" and "public trust" in the con
stitution are nearly synonymous. At least, the term "public
trust" is included in the more comprehensive term "office." The
terms have relation only to those persons and duties that are of a
public nature. Ex Parte Yale, 24 Gal. 241, 244, cited in 6 words
& Phrases, p. 5827. In Conley v. State, a Nebraska case, 46 Neb.
187, 64 N. W. 708, the court said on page 710:

"The language of section 121, Or. Code, is, Tf any person
elected or appointed to any officer of public trust,' etc. This is,
in effect, 'If any public officer,' for in Ex parte Woods, Hopk.
Ch. 8, it was said: 'The words "public trust" appear to include
every agency in which the public, reposing special confidence in
particular persons, appoints them for the performance of some
duty or service.'"

"The doctrine is well-nigh universal that the duties [of an
office, as distinguished from an employment] must be continuous
and permanent, and not merely transient, occasional, or inci
dental." In re Appointment of Reviser, 141 Wis. 592, 608.

It thus appears that the statute of this state has designated
the position held by the director of a common school district as
an office. The duties of the office are such that there is no escape
from the conclusion that it is an office of public trust, in view of
the authorities cited.

You are therefore advised that a county judge may not
accept and hold the office of director of a common school
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district. If he should accept the said office of director of the
school district, he will thereby vacate his office as county judge.
29 Cyc. 1382, and cases cited.
JEM

Taxation—Collection by Distress—It is duty of town treasurer
to collect real estate taxes from personal property, if possible.
County treasurer has no authority to collect real estate taxes

from personal property.
July 16, 1925.

Conservation Commission.

You state that in some places in the northern part of the state
certain lumber companies own large tracts of land. These lands
are not now very valuable, since the timber has been removed
therefrom. The companies allow the taxes to become delinquent
and consequently the lands are returned to the counties. You
inquire if the town and county treasurer could collect the taxes
from the personal property of the companies.

In the case of town treasurers, they are not only authorized
but they are required under their oath of office to collect taxes
from personal property, if possible. Sec. 70.68, Stats., prescribes
the form of the warrant to be delivered to the treasurer. This

warrant reads, in part, as follows:

"You are hereby commanded to collect from each of the
persons and corporations named in the annexed tax roll, and
irom the owners or occupants named of the real estate described
therein, the taxes set down in such roll opposite to their respec
tive names, and to the several parcels of land therein described;
and in case any person or corporation upon whom any such
sum or tax is imposed, shall refuse or neglect to pay the same,
you are to levy and collect the same by distress and sale of the
goods and chattels of the person or corporation so taxed."

Sec. 74.10, subsec. (1), Stats., provides;

"In case any person shall refuse or neglect to pay the tax im
posed upon him the treasurer shal' levy the same by distress and
sale of any goods and chattels belonging to such person,wherever
the same may be found within his town, city or village; and if a
sufficient amount of such property cannot be found in such town,
city or village the treasurer may levy the same by distress and
sale of the goods and chattels belonging to such person, wher
ever the same may be found in the county or in any adjoining
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counties, and shall receive therefor the fees allowed by law to
constables for levy and sale of goods upon execution."

There can be no question, therefore, as to the duty of the
town treasurer to collect real estate taxes from personal prop
erty if possible. See XI Op. Atty. Gen. 95.
In regard to county treasurers, there is no provision in the

statutes giving them power to collect real estate taxes from the
personal property. The conclusion follows, therefore, that such
power does not exist.
CAE

Bridges and Highways—Adjoining land owner cannot obtain
title to any portion of highway even though he has encroached
upon it with his fences for more than forty years.

July 16, 1925.
Phillip F. La Follette,

District Attorney,
Madison, Wisconsin.

You present the following situation and request the opinion
of the attorney general thereon:

"What is now known as state trunk highway 13 in this county
was originally a territorial highway. The width of this road at
the time it was laid out, some time prior to 1848, was four rods.
From time to time the land owners adjoining this highway have
encroached upon the easement and in most instances the road
has been narrowed to three rods. The encroachment has been
by way of fences which have remained in the same position for
more than 40 yeare. This highway has become a federal aid
project which necessitates that the easement be restored to four
rods.

"Have the adjoining land owners by having fenced and culti
vated a portion of the original easement acquired title to the
same by adverse possession? It must be assumed that the pos
session of these owners has been of such a nature that were the
easement held by a private person adverse possession within
the meaning of the law would be established."

The general rule applicable to encroachment upon highways
is set forth in 6 A. L. R. 1210 as follows:

"Where a highway has been established and continually used,
the mere fact that the fences bordering it are not on the true
line and the landowner has occupied up to the fence does not
affect the rights of the public, but the entire width of the high-
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way may be appropriated by the public whenever it is required
for the purposes of travel."

Wisconsin at an early date held consistently with the ma
jority of decisions. In Childs v. Nelson, 69 Wis. 125, it was held
that title to a portion of a street could not be obtained by ad
verse possession. The opinion states, p. 135:

"The plaintiff and his grantors were all the time chargeable
with the notice of the true line between themselves and the
public, or the true south line of lot 7 and the north line of St.
Croix street, and therefore their holding of this strip of land
within the street could not be adverse. Warner v. Fountain, 28
Wis. 405. The public has always used the street as far as neces
sary, and the time had arrived when the city authorities deemed
it proper that the whole street should be opened to the public
use, and that all encroachments or obstructions should be re
moved, and, against the right of the authorities to do so, adverse
possession cannot be set up. Reilly v. Racine, supra."

The same principle was applied to highways in the case of
Nicolai v. Davis el at., 91 Wis. 370. In this case, the court said,
p. 373:

"The mere fact that the plaintiff had for many years en
croached upon the road by putting a portion of his fence in the
road, and otherwise, did not bar the town from the legal right
of having the road at any time opened to its full width as orig
inally surveyed and laid out."

These decisions have never been questioned so far as we have
been able to discover. It is, therefore, clear than an adjoining
land owner cannot, by fencing in a portion of the highway, ob
tain title to such portion even if the encroachment has con
tinued for more than forty years. Your question, therefore, is
answered in the negative.
CAE

Trade Regulation—Trading Stamps—Facts stated show viola
tion of trading stamp law contained in sec. 134.01, Stats.

July 17, 1925.
W. E. Atwell,

District Attorney,
Stevens Point, Wisconsin.

You submit a so-called credit card which a merchant desires

to use in connection with a premium tobe given to his customers.
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This card is to be retained by the merchant and a check made
of the amount of purchases. The card has printed on it:

"$20.00 Cash Trade entitles customer to
One Cootie (Scooter) free

This card shall be kept by merchant for
purpose of keeping record only.

To.

Merchants

record of cash sale"

The card has printed on it a series of denominations from
to $1.00, totaling $20.00, arranged so that the merchant may
conveniently punch the amount purchased. You ask whether
the use of this card is a violation of sec. 134.01, Stats.
This section provides in part:

"No person, firm, corporation, or association within this state
shall use, give, offer, issue, transfer, furnish, deliver, or cause or
authorize to be furnished or delivered to any other person, firm,
corporation, or association within this state, in connection with
the sale of any goods, wares, or merchandise, any trading stamp,
token, ticket, bond, or other similar device, which shall entitle
the purchaser receiving the same to procure any goods, wares,
merchandise privilege, or thing of value in exchange for any such
trading stamp, token, ticket, bond, or other similar device.

- I'xl

It will be assumed that the merchant does in fact keep the
card and that he does not manually deliver it to the customer.
I am of the opinion that the use of this card is a violation of

sec. 134.01, Stats., for the following reasons: It is a device fur
nished by the merchant to a purchaser in connection with the
sale of merchandise and which entitles the purchaser to merchan
dise therefor. When the first sale is made the merchant places
the name of the purchaser on the card and punches the amount
purchased. Although the merchant does not manually deliver
the card to the purchaser, it seems clear from the nature of the
transaction that the purchaser receives it within contemplation
of the statute, the merchant holding the card for the purchaser.
The scheme has all of the earmarks of a trading stamp scheme.
To hold that it is merely a bookkeeping system, that the pur
chaser receives nothing, that the card when punched entitles
the purchaser to nothing in exchange therefor, would be to shut
one's eyes to the real nature of the schem.e.
HLE
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Appropriations and Expenditures—Indigent, Insane, etc.—
Wisconsin General Hospital—Under sec. 46.115, Stats., entire
amount charged by Wisconsin general hospital for treatment
of inmates of any state institution must be paid out of appropri
ation for operation of institution from which patient is sent.

July 18, 1925.
Board of Control.

You direct my attention to sec. 46.115, Stats., pertaining to
the admission of patients to the Wisconsin general hospital who
are inmates of the institutions under the control of your board.
You direct particular attention to the sentence of the section
which reads:

"The board of control shall pay to the regents of the uni
versity for the treatment of such patients at the same rates
charged the county for county patients, and the expense of such
treatment and of transporting such patient to and from the
hospital shall be paid out of the appropriation for operation of
the institution from which said patient is sent."

You quote the provisions of sec. 142.08, which reads:

"The net cost of caring for a certified patient shall be paid
one-ha by the state and one-half by thecountyofhisresidence,"

You ask to be advised whether, under sec. 46.115, the charge
to be made against the institution for the treatment of inmates
certified under the provisions of such section to the Wisconsin
general hospital shall be paid one-half by the operating funds of
the institution and one-half by the state.

After careful examination of these statutes, I have come to the
conclusion that the sentence in sec. 46.115, as above quoted, is
controlling in this matter, and that the entire amount charged by
the state of Wisconsin general hospital for treatment of any inmate
of state institutions must be paid out of the appropriation for
the operation of the institution from which said patient is sent.
The provisions of sec. 142.08 quoted above does not at all

refer to patients sent to the Wisconsin general hospital from
state institutions. A certified patient as there referred to is
one certified in an order of the county judge after the pro
cedural steps outlined in ch. 142 have been taken and the judge
has granted the application for admission to such hospital.
In sec. 142.04 the last sentence provides:
"Upon granting the application, he [the judge] shall ascertain

from the superintendent of the hospital whether the person can
be received as a patient, and if he can the court shall certify
his order to the hospital and to the county clerk."
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The persons here under consideration are those described in
sec. 142.01 as residents of Wisconsin who are afflicted with a

deformity or ailment which can probably be remedied or ad
vantageously treated if they or the person liable for their support
is financially unable to provide proper treatment.

I am of the opinion that certified patients in contemplation
of sec. 142.08 are certified patients certified to by the judge un
der the provisions of sec. 142.04. You are, therefore, advised
that the full amount must be charged to the operating funds of
the institution. This conclusion is in harmony with an official
opinion rendered to your board under date of March 1, 1921,
shortly after the law had been enacted. X Op. Atty. Gen. 189.
JEM

Prisons—Parole—Amendment to sec. 57.06 by ch. 359, Laws
1925, providing that first offender sentenced for general and
indeterminate term may be paroled when he shall have served
minimum for which he was sentenced, does not apply to person
who is serving definite term of years for which he was sentenced
prior to enactment of amendment.

July 18, 1925.

John J. Hannan, President,
Board of Control.

You have referred me to the provisions of ch. 359, Laws 1925,
which amend the parole laws so that a first offender sentenced
for a general or indeterminate term may be paroled if he shall
have served the minimum for which he was sentenced, not de
ducting any allowance for time for good behavior. See sec. 57.06
as amended. You inquire whether this will be construed so that
a man sentenced to serve a term of, say, five years prior to the
enactment of this law may be eligible when he has served the
minimum for which he was sentenced.

This question must be answered in the negative. The change
in the law refers only to those having received a general and
indeterminate sentence. A person who was sentenced for a term
of five years prior to the enactment of ch. 359, laws of 1925, has
not been sentenced for a general or indeterminate term. He
does not, therefore, come within the purport of the law. It is
true that this chapter now provides that if through mistake or
otherwise any person shall be sentenced for a definite period of
time for any offense for which he may be sentenced under the
provisions of the section in question, such sentence shall not be
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void but the prisoner shall be deemed to be sentenced neverthe
less as provided and required by the terms of the section, that is,
for a general and indeterminate term. But it is also there pro
vided that nothing therein shall be construed to extend or
modify the term of imprisonment of any person sentenced prior
to the enactment of the said section. This same provision is also
found in sec. 359.05, Stats.
The present law, however, purports to apply only to those

sentenced for a general and indeterminate term. It is my under
standing that no such sentences could be given in this state
prior to this law.
JEM

Municipal Corporations—Under provisions of sec. 62.12,
subsec. (6), Stats., city cannot issue city orders payable serially
through series of years to pay for fire truck purchased by city
when funds were not in city treasury for payment of same.

July 21, 1925.
Dwight T. Parker,

Commissioner of Banking.
You submit the following questions:

"May a city which purchases a fire truck costing several
thousand dollars provide for the payment therefor by direction
or resolution of the council to the mayor and clerk to issue to the
concern selling the fire truck, city orders payable serially through
a series of years?"

You state that such orders are being offered to state banks
under your control at considerable discount and you ask if they
are legal.

It is my opinion that there is no authority of law for financing
a city in that way. That practice may have grown out of the
practice of counties issuing orders without having funds to meet
them, but there is no limitation on the power of a county to
issue county orders except that they shall not exceed in any one
year the amount of the tax levied for such year, but the law is
different as to cities.

Sec. 925-124 used to provide in very plain terms

"that the council shall not authorize the issue of orders upon the
treasurer unless the money to pay the same is in his hands to the
credit of the fund upon which the orders are drawn."
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In the revision of the general city charter law by eh. 242,
Laws 1921, that section was remumbered as sec. 62.12, subsec.
(6), and divided into subds. (a), (b), (c), and leaving out the
immaterial parts, it provides:
(a) That city funds shall be drawn out only by authority of

the council upon orders.
(b) The council shall not appropriate from any fund in excess

of the money therein.
Clearly the giving of a city order on a fund is an appropriation

of that fund within the meaning of that provision, so that it
seems clear that if the fund was not there, no such order could
be legally issued.
There is a conflict in decisions from different states as to the

power of a municipal corporation to issue an order where there
are no funds to meet it, but I think the apparent conflict is
caused largely by different statutory provisions; that is clearly
illustrated in the difference in the grant of power to counties and
to cities in this state. Counties are expressly authorized to issue
orders up to the amount of the levy even if there is not a dollar
in the treasury at the time. That was true when the general
charter law was first adopted and the limitation in the general
charter law was no doubt put in there to prevent that practice
in cities. Of course, if no one raised any question, a purchase
might be financed in that way without any harm to anyone but
it would not be safe paper for a bank to handle, for a taxpayer
might prevent the payment even though the city officers were
willing to pay the same. My attention has been called to ch.
92, Laws 1925, but that law does not apply to the situation you
describe.

TLM

Physicians and iSwrgreoTCs—Chiropractor is not permitted to
append to his name term "Doctor of Chiropractic."

July 24, 1925.

Lewis W. Powell,
District Attorney,

Kenosha, Wisconsin.

You have enclosed in your inquiry of July 16 a card of one of
the chiropractors of your city. On this card is given the address
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of his office, his telephone number, his office hours and after his
name is appended the letters "D. C.," and under his name,
"Doctor of Chiropractic."
You inquire whether the use of the term "Doctor of Chiro

practic" is in violation of sec. 147.02, subsee. (3), as amended by
ch. 408,, Laws 1925.

Said section reads as follows:

"No person not possessing a license to practice medicine and
surgery, osteopathy, or osteopathy and surgery, under section
147.05, shall use or assume the title 'doctor' or append to his
name the words or letters 'doctor,' 'Dr.,' 'specialist,' 'M.f D.,'
'D. 0.,' or any other title, letters or designation which repre
sents or may tend to represent him as a doctor in any branch of
treating the sick."

I am of the opinion that using the words "Doctor of Chiro
practic" on said card is in violation of said section. It is certainly
a designation which tends to represent him as a doctor in a
branch of treating the sick. It comes within the express inhibi
tion of the statutes.

JEM

Corpora/foKs—Secretary of state may rescind forfeiture of
corporation even though three years have elapsed since date of
forfeiture.

July 24, 1925.
Robert L. Siebecker,

Assistant Secretary of State.
You inquire whether, in view of sees. 180.08 and 181.02, Stats.,

the secretary of state has the right and power to rescind the for
feiture of a corporation provided for in the former of the two
sections, when more than three years have elapsed since the
date of the forfeiture.

Said sec. 180.08, subsec. (7), provides:

^ The secretary of state may rescind the forfeiture provided in
this section on presentation of an affidavit signed by the presi
dent and secretary of a corporation to the effect that such cor
poration has not suspended its ordinary and lawful business
since Its organization or since the date of forfeiture; or that the
corporation at the time the forfeiture was declared held title
or transferable interests in real estate. The secretary of state
may demand such other and further proof as he may deem
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necessary. For rescinding such forfeiture there shall be paid the
secretary of state a fee of twenty-five dollars."

You say that some doubt has arisen in view of the provision
of sec. 181.02 which provides for continuance of a corporation
after dissolution for three years even though annulled by for
feiture for the purpose of winding up its affairs. The language of
the former statute is clear and explicit and gives the secretary
of state the power therein conferred and it is without limitation
as to time so far as the language is concerned. I see no reason
for holding that there is an implied limitation of three years, in
view of the provisions of sec. 181.02.
JEM

School Districts—Ch. 431, Laws 1925, applies to system of
schools operating under special charter.

July 27, 1925.

John Callahan,

State Superintendent.

In your letter of July 14 you inquire whether ch. 431, laws of
1925, applies to the school situation at Whitewater.
The schools of the city of Whitewater are being operated under

the provisions of ch. 227, laws of 1885, as amended by ch. 121,
laws of 1887, and ch. 405, laws of 1891.
Ch. 227 provides that the city of Whitewater and certain

territory outside the city limits shall constitute one school
district. Provision is made for the establishment and main
tenance of a high school in the district.
Chapter 431, laws of 1925, creates sec. 40.85, subsec. (1),

Stats. This section reads as follows:

"Whenever a common school district maintaining a high
school consists of territory both within and without the cor
porate limits which is used for agricultural purposes of any city
or village having a population of five hundred or more, the terri
tory lying outside such limits may be detached as hereinafter
provided; but this section shall not apply to any district which
includes within its limits more than one city or village, or a city
and a village, or which maintains common or graded schools
outside of city or village limits."

The statute, it will be noted, applies to a "common school
district maintaining a high school." The term "common school
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district" has no special meaning. Fundamentally there are only
two kinds of school districts: common school districts and^union
free high school districts. While the system of schools in White
water is that provided by a special charter, nevertheless it is
a school district within the meaning of this statute.
Ch. IX, of eh. 227, laws of 1885, provides, in part, as follows:

"Section 1. School districts and parts of districts within the
COTporate limits of the city of Whitewater shall constitute one
district for the better regulation and management of the public
schools of said city."

The system of schools in Whitewater, therefore, is a school
district.

If a narrow interpretation were to be applied to the term
"common school district," the statute could have no applica
tion. School districts which maintain a high school are in
variably joint school districts. Joint school districts must,
therefore, be comprehended within the term "common school
districts" as used in ch. 431. If a joint school district is, within
the meaning of the statute, a common school district, then the
system of schools provided by special charter for the city of
Whitewater is also a common school district.
This-department is of the opinion that ch. 431, laws of 1925,

does apply to the school situation at Whitewater.
HLE

Agriculture—Taxation—Drainage Assessjnents—Tax deed and
drainage assessment deed have same standing; neither has prior
ity.

July 27, 1925.
William M. Gleiss,

District Attorney,
Sparta, Wisconsin.

In your letter of July 14 you inquire whether a tax deed or a
drainage tax deed has priority.
It is the opinion of this department that neither a tax deed

nor a drainage assessment deed has priority. Sec. 89.37, subsec.
(5), Stats., provides that no tax deed shall cut off any drainage
assessment, nor shall any drainage assessment deed cut off any
tax. It is clear from this provision of the statute that the legis
lature intended a tax deed and a drainage assessment deed to
have the same standing.
FEE
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Public Officers—Register of Photographic method may
be used by register of deeds for recording instruments.

July 27,1925.
Lewis W. Powell,

District Attorney,
Kenosha, Wisconsin.

You ask whether it would be legal for the register of deeds to
record instruments by having them photographed and the
photographs placed in a suitable book.
Subsec. (1), sec. 59.51, Stats., provides;

^  "Record or cause to be recorded in suitable books to be kept
in his office, correctly and legibly, all deeds, mortgages, maps,
instruments and wntings authorized by law to be recorded in
his office and left with him for that purpose."

This section was formerly subsec. (2), sec. 758, Stats. 1917,
which made it the duty of the register of deeds:

"To record or cause to be recorded in suitable books to be
kept in his office, correctly and in plain and distinct handwriting,
all deeds, mortgages, maps, instruments and writings author
ized by law to be recorded in his office and left with him for that
purpose."

The change to this present form was effected by ch. 695,
laws of 1919. This comment appears in Bill No. 565, S:
"Note: New subsection (1) (old subsection (2)) is changed so

as to permit of recording by other means than handwriting.

The identical question here presented was passed on in
People ex ret. Armknecht et alv. Haas, Recorder of Deeds, 311
111. 164, 142 N. E. 549. The Illinois law there under considera
tion provides:

"Every recorder shall, as soon as practicable after the filing
of any instrument in writing in his office, entitled to be recorded,
record the same at length in the order of time of its reception,
in well-bound books to be provided for that purpose."

The court held that this section was complied with by taking
photographic copies and binding them in book form. The court
said, p. 551:

"* * * The law requires him to record certain instru
ments in a well-bound book, but it does not require him to
rword them by any particular method. As long as the method
adopted by him is accurate and durable, he has performed his
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duty While the courts can compel him to record instruments
entitled to be recorded in well-bound books, they have no nght
to compel him to record them in any particular way. No argu
ment is needed to demonstrate that photography is a much more
accurate process of making a copy of an instrument than any
other known method. It will show the instrument exactly as it
is The requirement of accuracy is fully complied with by this
method. The record shows that prints properly made are as
permanent as the paper on which they are made, and so the re
quirement of permanency is met. We are satisfied that no other
known method of recording instruments is as accurate as the
photographic method, that no practicable method excels it in
permanency, and that in counties where the volume of instru
ments recorded is large, as it is in Cook county, no other method
is as speedy and inexpensive.
"There being nothing in the law forbidding the recording ol

instruments by the photographic process, we hold that the re
corder of deeds of Cook county has not abused the discretion
with which he is clothed in recording the deed of petitioners as
he has recorded it. This act complies with the requirements
of the statute, and the instrument is legally recorded."

In an opinion rendered by this department, VIII Op. Atty.
Gen. 792, 794, it was said:

"♦ ♦ ♦ The binding of the certified photographic trans-
scripts in a book is not recording in the sense of extending the
transcripts in full upon the records, * *

Notwithstanding the former opinion of this department it is
now held, following the reasoning of the supreme court of
Illinois, that the photographic method may be used for the
recording of instruments by the register of deeds.
ML

Public Officers^Sheriff—Taxation—Bank Stock Assessment-
Thirty dollar limitation on sheriff's fees on execution, as pro
vided in sec. 59.28, subsec. (7), Stats., applies to each stock
holder who holds stock in bank and who refuses to pay tax as
provided in sec. 70.31, Stats.

July 27, 1925.
Harold E. Stafford,

District Attorney,
Chippewa Falls, Wisconsin.

The material facts presented in your letter of July 6 are as
follows: A number of banks desire to pay the bank tax provided
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for in sec. 70.31, Stats., and they desire the sheriff to make levy
for such tax in order that there may be no question about the
protest. You inquire whether the limit of $30.00 for sheriff's
fees on execution as provided in sec. 59.28, subsec. (7), Stats.,
applies to each bank or to each individual stockholder against
whom the tax is levied.
I am of the opinion that the limitation of $30.00 provided for

in sec. 59.28 (7) applies to each individual stockholder and not to
each bank.

Sec. 70.31, subsec. (3), Stats., provides:

"The shares of stock in any bank shall be liable to assessment
and taxation as personal property and shall be entered upon the
assessment roll in the names of the several owners, separately
from the assessment of other personal property assessable to
such owners. The valuation of such shares of stock and the
taxes thereon shall be separately entered in the tax roll.

Collection may be made and enforced by the sheriff by levy
and sale of the property of the owners of the shares under the
county treasurer's warrant, as provided by see. 74.29 and sec.
74.30. XIV Op. Atty. Gen. 5. Underthis opinion and from the
fact that the assessment is made and the tax levied against the
individual owners of the shares of stock and not against the
bank (although the bank, under the provisions of sec. 70.39,
Stats., may, at its option, pay the tax for the stockholders or
out of its resources), it is clear that the tax provided for in sec.
70.31, so far at least as collection is concerned, is the same as
any other personal property tax and may be collected in the
same manner as other personal property taxes are collected.

Since the bank tax is collected as other personal taxes are
collected, the same limitations apply to each individual stock
holder as to the ordinary person against whom a property tax
is levied. Hence, the sheriff is entitled to fees up to the $30.00
limit for collecting the tax assessed to each shareholder.
FEB
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Indigent, Insane, etc. — Legal Settlements — Feeble-minded
woman cannot acquire legal settlement in her own right.

July 30, 1925.

Howakd D. Blanding,

District Attorney,

St. Croix Falls, Wisconsin.

You state that a woman who is now twenty-seven years old
was sent to the Wisconsin school for the deaf at Delavan when
she was a young girl. For the last several years she has not been
a pupil of this institution but has been employed in the kitchen
at the school and while working was paid a small sum of money
as wages; that the superintendent of the institution wants her
returned to your county; that her folks lived there at the time
she was taken to Delavan but you believe they are now a town
or county charge. You state that owing to her condition, if the
woman was sent back to your county she would have to be com
mitted to the county poor farm. You inquire whether under the
circumstances she has a legal settlement in Walworth county
inasmuch as he she has been employed by the school there for
the last several years.
You direct my attention to subsec. (4), sec. 49.02, Wis. Stats.,

which provides:

"Every person of full age who shall have resided in any town,
village or city in this state one whole year shall thereby gain a
settlement therein; * * *"

The superintendent of the Wisconsin school for the deaf re
ports that the girl is deaf and feeble-minded; that she has been
a pupil in the institution for ten years preceding her employ
ment as kitchen maid. She was sent there from Polk county and
she has received all the education that she is capable of receiving;
that they cannot have her as a pupil nor is she efficient enough
to continue in the service of the state. She has never voted there
but she has accumulated from gifts and from what she has
earned about six hundred dollars, which the superintendent has
saved for her in one of the local banks.

A person who is non compos or insane is incapable of acquiring
a proper settlement in his own right. Strong v. Farmington, 74
Me. 46. This girl, being a feeble- or weak-minded girl or men
tally deficient, comes within the ruling of this case. In that
case the court said that the person in question was weak-minded.
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It is, of course, apparent that such a person cannot of his own
volition and in his own right acquire a legal settlement.
In Boyleston v. Princeton, 13 Mass. 318, it was held that until

it acquires a new settlement by some act of its own, an illegiti
mate child retains the settlement of its mother had at its birth.
If the child in question is a legitimate child, it will have the
settlement of its father, and if illegitimate, that of its mother,
under sec.49.02, subsecs. (2) and (3). Both its mother and father
had a legal settlement in Polk county, as I understand it, and
this settlement continues until a new one is acquired under the
above section.

You are, therefore, advised that the person in question did
not acquire a legal settlement in Walworth county, under the
facts submitted to this department.
JEM

Counties—Dance Hall Ordinances—Municipal Corporations—
Home Rule—Under sec. 59.08, subsec. (9), Stats., as amended
by ch. 66, Laws 1925, county dance hall ordinance does not
apply to city having dance hall ordinance.

Effect of home rule statute contained in ch. 198, Laws 1925,
creating sec. 66.001, Stats., is not involved.

July 30, 1925.
L. W. Bruemmer,

• District Attorney,
Kewaunee, Wisconsin.

You ask whether a city not excepted from a county dance hall
ordinance derives any greater power by reason of the home rule
statute (contained in ch. 198, laws 1925, creating sec. 66.001,
Stats.) in so far as the regulation of its own dances is concerned
than it had before the passage of such statute.
By the provisions of subsec. (9), sec. 59.08, Stats., all county

boards are empowered to enact ordinances, by-laws or rules and
regulations providing for the regulation, control, prohibition and
licensing of dance halls and other places of amusement.

In 1923 subsec. (9), sec. 59.08 contained the following pro
vision:

"* * * The county board may except from the pro
visions of such ordinance or regulation dance halls or other places
of amusement which are already satisfactorily regulated under
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the provisions of any city or village ordinance. Nothing in this
subsection or in section 4599m shall be so construed as to take
away from cities any of the powers which they now have to
license and regulate the places of amusement here enumerated,
nor to prevent cities from passing more comprehensive or strin
gent regulations."

However, by ch. 66, laws of 1925, subsec. (9), sec. 59.08
was amended by repealing the above quoted provision and
adding the following provision:

"Ordinances, by-laws or rules and regulations enacted by a
county board under this subsection shall not apply to any city
in such county which has or may hereafter by ordinance regu
late dance halls or other places of amusement."

A county dance hall ordinance does not now apply to a city
having a dance hall ordinance.
This disposes of your question unless you have some doubt as

to the effect of ch. 198, laws of 1925, and the power of the city to
enact a dance hall ordinance. Construction of the constitutional

home rule amendment of 1924 was given by the attorney gen
eral to the legislature on February 18, 1925. XIV Op. Atty.
Gen. 74. As there held, I am of the opinion that the statutes
theretofore in force giving ample power to cities to enact dance
hall ordinances remain in force subject only to future repeal by
the legislature or to such action of the legislative body of the city
as may be taken pursuant to the amendment and the enabling
act. So far, therefore, as the home rule amendment and statutes
may have any effect on this question, it will be to extend the
power of the city.
HLE •

Intoxicating Ltgwors—Two separate misdemeanors may be
joined in same complaint in separate counts.

July 30, 1925.

Theo. a. Waller,

District Attorney,
Ellsworth, Wisconsin.

You state that a man was arrested for possession and sale of
intoxicating liquors. The complaint charged the offense as of
July 26,1925. The sheriff went out to make arrest and at the
same time had a search warrant and made the search on July
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28, 1925, and found three bottles containing liquor. You in
quire whether it is proper to charge a separate offense in a
separate count for possession on July 28 in the same complaint.

Misdemeanors may be joined in the same complaint and
action in separate counts. This is well established by our court
and needs no citation of authorities. In the present case, I
would suggest that, in view of the fact that the prosecution
charging one offense as of July 26 was already started, the com
plaint be dismissed and a new one made, containing separate
counts charging an offense for July 26 and another one for July
28.

JEM

Public Offi.ccr8—District Attorney—Governor has power to
remove district attorney for acts involving moral delinquency
in prior term of office.

July 31, 1925.
Honorable John J. Elaine,

Governor.

You state that complaint has been filed with you in con
formity with the statutes, asking for the removal of a district
attorney for cause, and that you deem the cause alleged suffi
cient to justify removal if supported by evidence. The cause
assigned antedates the present term of office, namely, the early
part of the fall of 1923, relates directly to the duties and pro
priety of the office, and involves moral turpitude. It occurred
during the district attorney's term of office prior to the election
to the present term as his own successor. You inquire whether
you have the power to remove him on these facts.
The governor is given power in sec. 4, art. VI, of the state

constitution, and also by sec. 17.09, Stats., to remove county
officers including district attorneys. This power conferred is not
an arbitrary one, as such officers may be removed only for legal
cause. State ex ret. Rodd v. Verage, 177 Wis. 295.
The general rule is that an officer cannot be removed for mis

conduct during a preceding term. 29 Cyc. 1411; 23 Am. & Eng.
Encyc. of Law, 2d ed., 445; Throop, Public Officem, sec. 378;
State ex ret. Gill v. City of Watertown, 9 Wis. 254. The decisions,
however, are in conflict upon the question, but the weight of
authority sustains this proposition.

6-:. -•
iiSS-
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The authorities holding that acts during a prior term are not
grounds for removal are Tkurston v. Clark, 107 Cal. 285; Re
Advisory Opinion, 65 Fla. 168; State ex rel. SchuUz v. Patton,
131 Mo. App. 628; People ex rel. Bancroft v. Weygandt, 14 Hun.
546; Carlyle v. Burke, 82 Misc. 282, 144 N. Y. S. 165; State ex
rel. Tyrell v. Jersey City, 25 N. J. Law 536; State ex rel. Rowlings
V. Loomis, 29 S. W. 415 (Texas); Campbell v. Police Commis
sioners, 71 N. J.Law,98; State ex rel. Brickell v. Hasty (Ala.),63
So. 559, 50 L. N. S.553, and extensive note; State ex rel. Gill v.
Watertown, 9 Wis. 254. See also Speed v. Detroit, 98 Mich. 360;
Conant v. Grogan, 6 N. Y. S. R. 322.
In the last case it was said, p. 323:

"The court should never remove a public officer for acts done
prior to his present term of office. To do otherwise would be to
deprive the people of their right to elect their officers. When the
people have elected a man to office, it must be assumed that they
did this with loiowledge of his life and character, and that they
disregarded or forgave his faults or misconduct, if he had been
guilty of any. It is not for the court, by reason of such faults or
misconduct, to practically overrule the will of the people."

In the above cited Michigan case. Speed v. Detroiti the court
said, p. 364:

"There is no restriction upon the power of the people to elect,
or the appointing power to appoint, any citizen to office, not
withstanding his previous character, habits, or official mis
conduct."

The attorney general has held in III Op. Atty. Gen. 737 that
a town assessor is not subject to removal under sec. 1095a,
Stats. 1913 (now sec. 17.14) for having knowingly and wilfully
undervalued property during a prior term.

The cases holding a contrary view are the following: State v.
Welsh, 109 la. 19; State ex rel. Dillon v. Bourgeois, 45 La. Ann.
1350; Territory v. Sanches, 14 N. Mex. 493; State ex rel. Douglas
V. Meggarden, 85 Minn. 41; State v. Hill, 37 Neb. 80; Tibbs v.
Atlanta, 125 Ga. 18. In State ex rel. Atty. Gen. v. Lazarus, 39 La.
Ann. 152, the court held that where the acts constituting the
misconduct of a judge whom it was attempting to remove from
office were continuous, extending over several terms and were
not publicly known until the succeeding term, a plea denying
the authority of the court to entertain charges of acts commit-
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ted prior to the beginning of the second term would not be
sustained.

In the Iowa case, the court said, p. 21:

"* * *The very object of removal is to rid the com
munity of a corrupt, incapable, or unworthy official. His acts
during his previous term quite as effectually stamp him as such
as those of that he may be serving. Re-election does not condone
the offense. Misconduct may not have been discovered prior
to election, and, in any event had not been established in the
manner contemplated by the statute."

Our court in the Gill case, in holding that the charges relating
to a prior term could not be considered, said, p. 262:
"* * * -^Q not say that in no case could acts done diu*-

ing a prior term, justify a removal. Thus, if, after a treasurer
was elected, it should be discovered that during his prior term
he had committed a defalcation, and been guilty of gross frauds
in the management of his office, it might perhaps be just ground
for removal. But where, as in this case, the charges show nothing
more than a mere neglect of some formal duty which the law may
have required, involving no moral delinquency, and which, if
violations of duty at all, must have been well known to the ap
pointing power, we do not think where they relate entirely to
acts during a prior term of office, that they constitute due cause
in law for the removal of an officer. For such offenses, if offenses
at all, his reappointment should be regarded as a condonation.
For, notwithstanding such acts, it does not follow but that after
his reappointment, he may have fulfilled his duties with the
strictest propriety."

This case was decided as early as 1859, has not been reversed
nor distinguished since, and we feel that it is still the law in this
state.

From the above language, it would appear that you are justi
fied in removing a district attorney from office if he has been
guilty of a gross fraud or crime involving moral delinquency,
even though it was committed during a prior term of office.
JEM
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Bridges and Highways—Under existing law, any change in
state trunk highway system which would increase total mileage
of system above 10,000 miles cannot be made.

July 31, 1925.

Highway Commission.

You state that under the authority of subsec. (7), sec. 84.02,
Stats., the mileage of the state trunk highway system was in
creased in 1923 to 9,998 and a fraction miles; that the commis
sion has received a petition from the county board of one of the
northern counties requesting that a certain portion of the state
trunk highway system selected in the lay-out of 1923 be dis
continued as a state trunk highway and another route substi
tuted in lieu thereof; that the route, the discontinuance of which
is desired, passes through an unsettled territory in which there
is no road at the present time; that the route which the county
board desires substituted is along a county trunk highway, but
that the distance is several miles greater than along the route
designated in said lay-out, and that if the change is made this
increase in distance will cause the total mileage on the state
trunk highway system to be in excess of the 10,000 mile limita
tion

You call my attention to paragraph (a), subsec. (3), and par.
(f), subsec. (7), sec. 84.02, Stats., which authorizes the commis
sion to change the trunk highway system under certain condi
tions, and ask to be advised whether it is lawful for the com
mission to make such changes in the trunk highway system as

will increase the total mileage of the system to more than
10,000 miles.
I think the question must be answered in the negative.
Par. (a), subsec. (7) provides:

"The Wisconsin highway commission is authorized and di
rected to make the necessary investigations, hold the necessary
hearings, and to add to the state trunk highway system an
additional mileage of highways, provided that this additional
mileage shall not cause the total mileage on the said system to
exceed ten thousand miles * *

Said subsec. (7) was added to sec. 84.02 by the legislature of
1923, and paragraph (f) provides in part:

"Any necessary changes may be made in the trunk system
from time to time by the commission, if it deems that the public
good is b^t served by making such changes * *
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The limitation on the total mileage of the system under sub-
sec. (1), sec. 84.02, then existing, was 7500 miles, and paragraph
(a), subsec. (3), sec. 84.02 relates to the system as it existed
prior to the additional mileage authorized by said subsec. (7),
and provides, in part:

"The highway commission may change the trunk highway
system if it finds that the public welfare and public travel would
thereby be promoted or benefited * *

In my opinion it is clear, from a reading of all the provisions
of the law relating to the laying out of the state trunk highway
system and the construction and maintenance thereof, that the
intention of the legislature was that, whilethecommissionshould
have the power to make necessary or expedient changes in the
system after it had been laid out, yet the total mileage on the
system shall at no time exceed ten thousand miles, and that the
power to make changes is at all times subject to that limitation.
To hold otherwise would be to say that thecommission has power
to increase the total mileage indefinitely and without limitation
simply by making a determination that it is necessary or expedi
ent to make changes in the system. If by so doing it could in
crease the total mileage one mile, it could in the same way in
crease the mileage by a hundred or several hundred miles.
From the beginning, each legislature that has authorized the
establishment and the addition to the state trunk highway sys
tem has limited the total mileage on the system, and I think that
that limitation has been and is absolute, and that the total
mileage authorized cannot lawfully be exceeded by any means
or by any authority except the authority of an act of the
legislature.
FEB — ^ ^

Criminal Law—Conspiracy—Spiriting away Witnesses—
Defendant may be charged in same complaint in separate
counts with conspiracy under sec. 4568, Stats. 1923 (sec. 348.40,
Stats.), and with common law crime of spiriting away witnesses.

July 31, 1925.
C. E. SODERBERG,

District Attorney,
Rice Lake, Wisconsin.

You state that you had two girls subpoenaed to appear as
witnesses in a criminal case in which the defendant was charged
with statutory rape, but while the defendant was out on bail he
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talked with the older girl with the idea of getting the younger
girl out of the way before trial, the younger girl being the one
with whom he had committed the crime. The older girl says
that he talked to her about it at least three times. He told her

he was going to get some money and promised to give her $150.
He later came back, had plenty of money, but gave her only
twenty-five dollars, which was to keep her and the younger
sister out of the way. He obtained a car and drove the girls at
night and during the next day to some relatives in an obscure
place. The defendant plainly induced the older sister and the
older sister in turn helped induce the younger sister to leave.
You inquire whether in view of these facts the defendant can be
charged with two offenses, first, the offense of conspiracy, and,
second, a common law offense of spiriting away material wit
nesses to obstruct the due course of justice.

It is apparent that the defendant is guilty of conspiracy under
sec. 4568, Stats. 1923 (348.40, Stats.). The defendant also is
guilty of spiriting away witnesses and preventing their at
tendance at the trial. This was an indictable offense at common

law. This is shown by the case to which you have referred me.
State V. Hardin et al. (Iowa), 120 N. W. 470. On page 473 of said
decision, the following cases were cited on this proposition:
State V. Keyes, 8 Vt. 57, 30 Am. Dec. 450; State v. Carpenter,
20 Vt. 9; Commonwealth v. Reynolds, 14 Gray (Mass.), 87,74Am.
Dec. 665; Martin v. State, 28 Ala. 71; State v. Ames, 64 Me. 386.

I find no statutory provision covering this common law case.
The punishment prescribed in sec. 4635, Stats. 1923 (358.27,
Stats.) is, therefore, applicable. See Smith v. State, 63Wis. 453,
463. I see no objection to charging the defendent with con
spiracy under sec. 4568, Stats. 1923 (348.40, Stats.), and with
the common law offense of spiriting away and hindering wit
nesses from attending a court trial.
In 16 C. J. par. 475, we find the following:

"Where a conspiracy to commit a crime is a substantive of
fense, as is generally the case, neither an acquittal nor a convic
tion of a conspiracy to commit a crime is a bar to a prosecution
for the commission of that crime. ♦ ♦ ♦ For the same rea
son an acquittal or a conviction of a particular crime is no bar
to a subsequent indictment for a conspiracy to commit the same.
See cases cited in notes."

I therefore answer your question in the affirmative.
JEM
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Taxation—Tax Sales—Sec. 75.27, Stats., applies to tax deeds
issued to counties as well as to deeds issued to individuals.

August 1, 1925.
Clive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

You state that Burnett county holds several tax certificates
that are nearly six years old and is about to take tax deeds as
provided by sec. 75.36, Stats.; that you have advised the county
board that the original owner would have three years from the
issuance of such deed to the county in which to set aside the sale
on account of irregularities in the proceedings; in other words,
that sec. 75.27, Stats., applies to deeds issued to the county as
well as to deeds issued to individuals, and that it would be three
yeare from the date of the deed to the county before the pre
sumption of regularity therein provided for would apply.

Sec. 75.27, Stats., provides:

"No action shall be maintained by the former owner or any
person claiming under him to recover the possession of any land
or any interest therein which shall have been conveyed by deed
for the nonpajTnent of taxes or to avoid such deed against any
person claiming under such deed unless such action shall be
brought within three years next after the recording of such deed.
Whenever any such action shall be commenced upon any tax
deed heretofore or hereafter issued after the expiration of three
years from the date of the recording of such deed, unless such
action shall be brought by a person who was a minor at the time
the right of action shall accrue as aforesaid, such deed, if exe
cuted substantially in the form prescribed by law for the execu
tion of tax deeds, shall be conclusive evidence of the existence
and legality of all proceedings from and including the assessment
of the property for taxation up to and including the execution of
such deed."

Sec. 75.36, Stats., provides:

"When any lands upon which the county holds a tax certifi
cate shall not be redeemed as provided by law the county clerk
shall execute to the county, in his name of office, a deed therefor,
witnessed, sealed and aclmowledged and in like form as deeds to
individuals; and such deeds shall have the same force and effect
as deeds executed by such clerk to individuals for lands sold for
the nonpayment of taxes; but no such deed shall be issued until
the county board shall, by resolution, order the same."
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I agree with you that sec. 75.27, Stats., applies to tax deeds
issued to the county under sec. 75.36, Stats. See Bemis v. Weege,
67 Wis. 435, 436-437, wherein such application was made. In

this connection, see also sees. 75.32 and 75.33, Stats., and the
following cases: Baldwin v. Eli, 66 Wis. 171; Lombard v. White,
76 Wis. 445; Cole v. Van Ostrand, 131 Wis. 454, 465-466.

However, your attention is directed to this: that the limita
tion of action prescribed in sec. 75.27, Stats., is three years next
after the recording of the tax deed and that the presumption of
regularity arises at the expiration of three years from the date of
such recording.
HLE

Bridges and Highways—Shade Trees—Corporations—Public
Utilities—It is unlawful for utility company, in construction
of transmission line along public highway, to cause shade trees
in highway to be injured or destroyed, or to in any way molest
such trees, even with consent of owner of adjoining land, without
permission of state highway commission; company and all per
sons concerned in such acts are liable to penalties provided by
law for each act of injury to such trees.

August 4,1925.
Highway Commission.

I quote your request as follows:

"Last year in constructing a federal aid project on state trunk
highway No. 14, in Rusk county, the commission took special
pains to save as many shade trees as possible along the road.
During last winter, or after the grading operations were stopped,
a public utility, constructing a transmission line along this road,
finding a number of shade trees in the way, without consulting
anyone, as nearly as can be found out, have cut down all of the
shade trees that the commission had been at such pains to save.
This is not an isolated instance. There are numerous cases
where public utilities constructing transmission lines, telephone
lines, etc., along the public highways, proceed to cut and slash.
In some cases they have the permission of the abutting land
owner; in others, they do not.
"The commission is, of course, interested from the public

standpoint and desires to preserve the shade trees as much as
possible.
"We desire youi* advice with reference to the remedies that we

may have in such a case, and \vith reference to the proper pro-
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cedure to bring about a restoration of the damage to such an ex
tent as may be possible, and to impose such penalties as may be
lawful in cases where it is impossible to restore the damage.
"If you can give us any advice in the matter outside of the

direct lines of our inquiry, we will appreciate it very much."

Sec. 180.22 authorizes corporations formed under ch. 180
to build and operate electrical wire lines along public highways,
but provides—subsec. (6):

"Nothing contained in this section shall authorize or empower
such telegi-aph, telephone, electric light, heat or power trans
mission company or corporation, to in any manner destroy, trim
or otherwise injure any shade or ornamental trees along any
such lines or systems * * * except by the consent of the
owner, and any person or corporation violating any of the
provisions of this section shall be liable to the person aggrieved
in three times the actual damage sustained besides costs."

Sec. 86.07, Stats., provides:

"All trees standing or lying on any land over which any high
way shall be laid out shall be for the proper use of the owner of
such land or person otherwise entitled thereto, except such of
them as may be requisite to make or repair the highways or
bridges on the same land or within one mile of the same; but
no trees reserved for shade or ornament shall be used for such
purpose."

Sec. 86.08, Stats., provides:

"Any person owning or occupying land adjoining any highway
may plant or set out trees on each side of said highway con
tiguous to his land, which trees shall not be set in the highway
more than ten feet from the margin thereof, and if any person
shall cut down, injure or destroy any tree that may have been or
shall be so planted or set out or which shall have been left on the
side of such highway for shade he shall be liable to treble dam
ages to the owner or occupant of such adjoining lands."

Sec. 86.11, Stats., provides:

"Every person who shall cut down, break, girdle, bruise or
mar the bark or in any other manner injure any public or private
shade trees growing on the side of or in any highway, or allow
any animal under his control to do any injury to any such tree,
or hitch any horse or other animal thereto shall pay five dollars
damages for every such act, to be collected by the superintendent
of highways for the benefit of the highway fund, and such person
shall be further liable to the owner of the land in treble dam
ages. Every officer having any charge of a highway who shall cut
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down, destroy or damage any such shade tree shall forfeit
twenty-five dollars, one-half to the use of the person prosecuting
therefor, unless his act be done for the improvement of the high
way and may be said to conduce thereto."

Sec. 86.16, Stats., authorizes any person, firm or corporation,
with the written consent of the town board and the approval of
the state highway commission, to construct electrical lines within
the limits of any highway, but subsec. (3) and (4) of said section
provide:

"(3) No tree shall be cut, trimmed or the branches thereof
cut or broken in the construction or maintenance of any such line
without the consent of the owner of the tree."

"(4) Any person erecting any telephone, telegraph, electric
light or other pole or stringing any telephone, telegraph, electric
light or other wire in violation of the provisions of this section
shall forfeit a sum not less than ten nor more than fifty dollars."

In Vol. IX Op. Atty. Gen. 311, it was said that the law gives
to the state highway commission the function of protecting the
trees along the public highways, and that the legislature in
tended by the acts then in force (and which are still in effect,
with perhaps added sanction) that the commission should pre
serve such trees for the public and should prevent their destruc
tion or injury by those seeking to use the highways for purposes
other than those incident to travel.

I have quoted some of the provisions of the law applicable to
the situation you outline, and am of the opinion that the com
pany guilty of having caused the destruction of, or injury to
any shade tree within the highway, as well as every person
directly committing or assisting in the committing of the act
which caused the injury, without the permission of the owner of
the abutting land and the state highway commission, is liable to
a forfeiture of ten to fifty dollars for each such act under sec.
86.16, which may be sued for and recovered on conviction in an
action brought by the district attorney of the proper county;
and that such company and such persons are also liable under
sec. 86.11 for each such act in the sum of five dollars to be paid
into the highway fund, and are further liable to the owner of the
land abutting on the highway in treble damages for each such
act, under the provisions of sec.s. 86.08 and 86.11.
I doubt that the highway commission has any power to per

mit the injury to or destruction of shade trees in the public
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highway; rather, it is charged with the duty of protecting them.
Certain it is, I think, that since no permission was obtained
from the state highway commission by the utility company to
in any way molest the shade trees, the acts referred to by you
were wholly unlawful, and the penalties may be enforced as
indicated, even though permission had been obtained from the
owner of the adjoining land.
I may add that the company and persons concerned in the

acts to which you refer, if certain facts exist which do not appear
in your statement, be prosecuted for the commission of a mis
demeanor under the provisions of sec. 4441, Stats. 1923 (sec.
343.44, Stats.).

FEB

Ckaritdble and Penal Institutions—Home Finding Corpora-
/lorw—Opinion that home finding corporation cannot place
child in home outside state is adhered to.

August 5,1925.
Board of Control.

You have referred me to the official opinion by my pre
decessor in XI Op. Atty. Gen. 297, in which it was held that a
home finding corporation to which a child has been committed
by court has no authority to place such child with a family
residing outside of the state. You state that you are often asked
by these children's home finding societies that they be allowed
to place children in good homes for adoption outside of the state
of Wisconsin.

As an illustration, you say that a child has been released to
the Jewish Social Service Association of Milwaukee for adoption;
that a very fine Jewish family in Chicago has been interested in
the child and has asked to have the child placed in their home
so they may adopt it; that the Jewish Home Finding Association
of Chicago has agreed to supervise the child after it has been
placed in this home by the Jewish Social Service Association of
Milwaukee. You inquire whether this can be done. You ask for
a reconsideration of our former opinion.
Under the ruling of the former opinion, a negative answer

must be given to your question. I have carefully examined the
reasoning given in the former opinion and I agree with the con
clusion reached. It will require additional legislation to grant
the power desired to these home finding corporations.
JEM
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Bridges and Highways—Construction of three separate
bridges over main channel of stream and two water power
canals, each separated from others by 125 to 150 feet of solid
ground, one over main channel only being necessarily in excess
of 300 feet in length, cannot be considered as one bridge project
under provisions of sec. 87.04, Stats., so as to make bridges over
canals eligible to reconstruction with state aid.

August 5, 1925.

Highway Commission.

Attention M. W. Torkelson, Engineer-Secretary.
You state that pursuant to a petition filed by the county

board of Winnebago county under the provisions of sec. 87.04,
Stats., praying for aid in the construction of a bridge over the
south channel of the Fox River, one of the outlets from Lake
Winnebago into Little Lake Butte des Morts, where the same
is crossed by the street used as a connection for state trunk
highway No. 15 through the city of Neenah, the commission held
a hearing and proceeded to make a preliminary investigation of
the proposed bridge work; that it was found that the said chan
nel of the river is slightly in excess of 300 feet in width; that at a
distance of approximately 150 feet south of the channel is a
canal carrying a stream slightly in excess of 100 feet in width,
and at a distance of approximately 125 feet south of this canal
is a second canal of substantially the same width; that reference
to the old government plat of 1835 on file in the state land office
shows at the place in question a race leading from a point in the
channel up stream from the site of the proposed bridge, to a
point down stream; that presumably this race is one of the canal
referred to; that the old plat does not show the second race and
presumably this was opened subsequently; but that at any rate
it seems that the purpose of these canals is to carry water from a
point above the bridge through power plants and to discharge
below the bridge.

On the foregoing statement of facts, and a map of the city of
Neenah, subsequently submitted at my request, which shows
industries, stores and other business buildings on either side of
the streets between the two canals and the river, you ask for an

opinion on the following question:
If the commission should find the construction or reconstruc

tion of the bridge over the main channel to be necessary, and
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that it will necessarily be more than 300 feet long, not including
approaches, and it should also be found that the reconstruction
of the existing bridges over the two canals is necessary, could the
commission lawfully include the bridges over the canals as
portions of the bridge project and extend state aid for their re
construction the same as for the bridge over the main channel?
Whether the reconstruction of the three bridges in question

in the city of Neenah constitutes one single or three separate
bridge projects under the law, is a question of fact to be decided
on the exact situation existing there. It is primarily a question
for the commission to decide; but since you have asked for an
opinion on the application of the law to the facts stated, I am
constrained to say that I think the question should be answered
in the negative.

Subsec. (2) of the statute (sec. 87.04), under which the
petition was filed by the county, provides in part:

"If the state highway commission, after hearing shall find that
said construction or reconstruction is necessary it shall locate
the place at which the bridge should be constructed or recon
structed, and if the bridge at such location will necessarily be
more than three hundred feet long, not including approaches,
the said bridge project shall be constructed or reconstructed at
the expense of the state and counties especially benefited as here
inafter provided. * * * "

I think that within the meaning of the statute there are three
separate bridges. Each one is separated from the others by
approximately half a city block of solid ground constituting
parts of a city street. In my opinion, each bridge must answer
the calls of the statute independently of the others in order to
be eligible to reconstruction with state aid, and that therefore,
only the bridge over the main channel of the stream is so eligible.
This opinion is confined to the facts as stated. I do not want

to be understood as saying that there may not be situations
(such as where a stream divides into two or more natural chan

nels with solid ground between the channels on which a roadway
may be constructed as a part of the entire project of bridging
the stream) where the construction or reconstruction of bridges
over the several channels may not be considered as one bridge
within the statute referred to. As already indicated, each appli
cation for state aid under the statute must be considered and
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decided on its own peculiar facts and with reference to the
precise situation involved.
FEB

Cor'poratioTis—Blue Sky Law—Corporation raising its money
through trustee who acts as manager, solicits subscriptions for
stock and divides profits is required to obtain permit from rail
road commission before it can operate.

August 6, 1925.
George W. Lippert,

District Attorney,
Wausau, Wisconsin.

You submit the following:

"A concern is incorporated under the laws of the state of Wis
consin for the purpose of going into the automobile accessories
business, dealing as wholesalers, jobbers and retailers, and also
to conduct gasoline stations. The company raises its money in
this manner: The board of directors of the corporation appoint
a trustee in the town. This trustee is requested to raise, say
$10,000. He comes to various prospective buyers of stock, and
has these prospective buyers subscribe, say, for a thousand dol
lars worth of stock. He consults ten of them, who subscribe the
$10,000 required. No money is paid in until all have sub-
scrilDed, and then the ten pay their $1,000, making the total.
"The trustee acts as a sort of manager, takes in the money

from the business, and on every Saturday night divides the net
profits with the stockholders. When the company has made
money enough to pay back the $1,000 that the subscriber has
paid in, plus another $1,000, the stockholder is considered out of
the corporation, and the stock reverts back to the corporation
proper. In other words, when the stockholder has made $1,000
on his investment, he is out.
"The trustee holds the deed of the property in trust for all of

the stockholders until they have their money, and then turns it
(the deed) back to the corporation."

You state that the company has not secured a permit from
the railroad commission.

You ask whether this is in any way a violation of the law.
The company operating in the way described is certainly

required under our statute to secure a permit from the railroad
commission before it can operate in the manner stated. It is
selling securities as that word is defined in sec. 183.25, subsec.
fS), Stats. 1923 (sec. 189.02, subsec. (7), Stats.). The purchaser
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acquires an interest in a profit-sharing agreement and the fact
that there is a trustee appointed does not militate against the
conclusion here arrived at, for the word "company" as defined
in subsec. (2) of sec. 183.25, Stats. 1923 (sec. 189.02, subsec.
(5), Stats.), includes trusts.
You are, therefore, advised that the company has violated

sec. 183.35, Stats.
JEM

AutomoUles—Foreign motor truck carrjdng goods for hire
upon public highways of state is required to have state motor
truck license.

August 7, 1925.
Lawrence J. Brody,

District Attorney,
La Crosse, Wisconsin.

You state that representatives of the secretary of state are
prohibiting automobile trucks from entering into La Crosse
across the La Crescent Bridge for the purpose of transporting
goods purchased in Wisconsin back into Minnesota. The reason
for the prohibition is that they do not have a Wisconsin truck
license. You inquire if such trucks are required to have the
license.

Your attention is directed to ch. 234, laws of 1925, which
provides as follows:

"Subsection (2) of section 85.15 of the statutes is amended to
read: (85.15)(2) No motor truck, motor delivery wagon, taxi,
motor bus, or other motor vehicle carrying goods or passengera
for hire, registered in any other state shall be operated on the
public highways of Wisconsin, unless said motor vehicle shall
have paid the full registration fee provided in section 85.04 of the
statutes, and shall display Wisconsin number plates. The
penalty applying to violations of section 85.04 shall apply to this
subsection."

If, therefore, these trucks are carrying goods for hire, they
are required to have a Wisconsin truck license.
CAE
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Bonds—Park Improvement Bonds—Board of park commis
sioner of city in which park district comprises only territory
within city and does not include territory without city has no
power to issue park improvement bonds.

August 12, 1925.
Alfred C. Bosser,

City Attorney,
Appleton, Wisconsin.

Re $50,000 4M per cent proposed Pierce's park improvement
bonds of the park district of the city of Appleton.

I have examined the certified copy of the record of the pro
ceeding of the board of park commissioners of the city of Apple-
ton of July 28, 1925, preliminary to the issue of the above
described bonds, submitted to the attorney general by you
pursuant to direction of such board.

I cannot approve the proceedings, nor can the attorney
general certify to the validity of the bonds if issued, for the
reason that it appears from the proceedings that the board of
park commissioners has no power or authority to issue bonds for
the purpose contemplated.
The ordinance passed and adopted by the common council

of the city of Appleton on June 4, 1924 (published June 17,
1924), creates a single park district within the city of Appleton,
comprising all of the territory within the corporate limits or
boundaries of the city. By a prior ordinance of the common
council (passed and adopted April 2,1924, and published April 4,
1924), a board of park commissioners for the city was established
with the powers and duties prescribed by sees. 27.08, 27.10 and
27.14, Stats.

Subsec. (7), sec. 67.04, Stats., confers the power to issue bonds
only upon "any board of park commissioners constituting a
distinct municipality." A board of park commissioners in a city
is a distinct municipality, separate from the city, only when the
park district comprises territory both within and without the
corporate limits of the city. Subsec. (7), sec. 27.08, Stats. The
park district of the city of Appleton is coextensive with the city
limits only, and it therefore has no power to issue bonds, and
it follows that bonds for the improvement of the park district
can be issued only by the city itself.
FEB
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Bonds—Proceedings for issuing of bonds of city made payable
exclusively without state cannot be approved nor bonds certi
fied by attorney general.

August 12, 1925.
Edgar Norman,

City Clerk,
Stoughton, Wisconsin.

Re City of Stoughton $100,000 4^14% electric light and power
plant bonds.

I have examined the certified copy of the record of the pro
ceedings preliminary to the issue of the above described bonds,
submitted by you to the attorney general pursuant to direction
of the common council.

Approval of the proceedings and certification of the bonds
is refused on the ground that both principal and interest is made
payable exclusively at a place without the state, namely, at the
Harris Trust and Savings Bank, Chicago, Illinois.

Sec. 67.07, Stats., provides:

"* * * The place for all such payments shall be the place
designated for that purpose in said initial resolution, and the
terms of the bonds, when issued, shall comply therewith. But
in addition to the place within the state named for that purpose
by cities, a place without the state may also be designated by
them for such payments."

Neither the initial resolution nor the bonds themselves

designate any place within the state for payment of principal
or interest, but, as before stated, make a place without the state
the exclusive place of such payments. Proceedings for the issu
ance and bonds containing such provisions cannot be lawfully
approved or certified by the attorney general. XII Op. Atty.
Gen. 227.

FEB

Criminal Law—Fraudulent Advertising—Verbal misrepresen
tation is not advertisement within contemplation of sec.
343.413, subsec. (1), Stats. 1925.

August 13, 1925.
C. B. Ballard,

State Treasury Agent.
You refer me to ch. 264, laws of 1925, and inquire whether

a verbal misrepresentation constitutes a violation of this
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statute, or whether the selling of a grade of merchandise of less
value than was ordered and paid for by the customer violates
this statute.

The pertinent provision of said chapter, for the purpose of
this inquiry, is subsec. (1), sec. 343.413, and reads thus:

"No person, firm, coloration or association shall, with intent
to sell or in any wise dispose of merchandise, securities, service,
or anything, offered by such person, firm, corporation or asso
ciation, directly or indirectly, to the public for sale or distribu
tion, or with intent to increase the consumption thereof, or to
induce the public in any manner to enter into any obligation re
lating thereto, or to acquire title thereto, or an interest therein,
make, publish, disseminate, circulate, or place before the public,
or cause, directly or indirectly, to be made, published, dis
seminated, circulated, or placed before the public, in this state,
in a newspaper or other publication, or in the form of a hook,
notice, handbill, poster, bill, circular, pamphlet, or letter, or in any
other way, an advertisement of any sort regarding merchandise,
securities, service, or anything so offered to the public, which
advertisement contains any assertion, representation or state
ment of fact which is untrue, deceptive or misleading." (Italics
ours.)

An advertisement is defined in Anderson's Law Dictionary
as "information given by handbill or newspaper." Verbal
representations are not included in the word "advertisements."

It is true that the statute here, after enumerating newspapers
or other publications, books, notice, handbill, poster, bill,
circular, pamphlet or letter, uses the general words "or in any
other way," and the question may arise whether this expres
sion was intended to broaden the statute so as to include
representations by word or mouth. The ejusdem generis rule of
statutory construction is to the effect that where the enumera
tion of specific terms is followed by general words, the general
words are presumed to embrace only things of the kind desig
nated by the specific terms. The specific enumerated terms here
used embrace only printed representations, and under this rule
the statute does not apply to oral representations.
Your questions are, therefore, answered in the negative.

JEM
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Courts—Prisons—Convicts—Former opinion adhered to, hold
ing that convict is not entitled to witness fees and that state
cannot collect witness fees from county on account of convict's
testifying in response to writ of habeas corpus ad testificandum.

August 13, 1925.
Board of Control.

You have referred me to the official opinion rendered by my
predecessor in X Op. Atty. Gen. 1168 and you have also re
ferred me to a letter from Oscar Lee, warden of the state prison,
with respect to the expenses of conveying prisoners under
subpoena from the state prison to courts at various points in the
state, which expenses, according to the opinion referred to, are
not chargeable against the counties.
You state that the only funds out of which you can defray

such expenses is the operating fund of the prison, and you ask a
reconsideration of the question submitted, as you believe that
the expenses of taking prisoners into court and returning them
to the prison after having them testify should be defrayed by the
county subpoenaing such prisoners.
I have carefully examined the said official opinion of this

department in which it was held that the state is not entitled to
collect witness fees from counties on account of convicts'testify
ing in response to writ of habeas corpus ad testificandum. It was
also held that the warden is entitled to be reimbursed actual and

necessary traveling expenses incurred in taking convicts into
court on such writ, but this is to be paid by the institution, and
that the convict is not entitled to witness fees.

This opinion was rendered in December, 1921. The subject
was exhaustively treated and a conclusion arrived at which
seems to me to be supported by reason. Since that time two
legislatures have been in session and no change has been made in
the statute. I do not believe that we should reverse said opinion
at this time. I believe if any change is to be made in the law on
the question involved, is should be made by the legislature.
JEM
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Public Health—Dentistry—Minor who has requisite qualifica
tions and has passed required examination is entitled to practice
dentistry.

August 13, 1925.

Dr. S. F. Donovan, Secretary,
Board of Dental Examiners,

Tomah, Wisconsin.
You state that a certain resident of Milwaukee passed the

state dental examinations held in June of this year. He will not,
however, be twenty-one years of age until January 16, 1926.
You inquire if he can practice dentistry now or if he will have to
wait until he is twenty-one years of age.
I know of nothing in the law which would prevent a minor

from practicing dentistry if he has the requisite qualifications
and if he has passed the required examinations. The limitations
upon his right to contract on account of being a minor do not,
I believe, concern your board.
You are, therefore, advised that the minor can practice

dentistry immediately if he so deisres.
CAE

Trade Regulation—Trading Stamps—Giving of card with sale
of coupon book by oil company which entitles purchaser to
receive thousand-dollar travel accident insurance policy is vio
lation of trading stamp law.

August 13, 1925.

J. Q. Emery,
Dairy and Food Commissioner.

You submit the following:

"A certain oil company issues coupon books containing ten
dollars worth of coupons selling the same for nine dollars and
eighty cents. With each purchase of a coupon book, a card is
given which card has been designated as registration card or
application card. This card contains blanks to be filled in by
the oil company selling the coupon book, to indicate that a ten
dollar purchase has been made from the oil company. This card,
when sent to a specified address by the purchaser together with
eighty cents, will entitle said purchaser to receive a one thousand
dollar travel accident insurance policy."

You inquire whether the foregoing scheme is in contravention
of sec. 134.01. This section is subsec. (1) provides as follows:
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"No person, firm, corporation, or association within this state
shall use, give, offer, issue, transfer, furnish, deliver, or cause or
authorize to be furnished or delivered to any other person, firm,
corporation, or association within this state, in connection with
the sale of any goods, wares or merchandise, any trading stamp,
token, ticket, bond, or other similar device, which shall entitle
the purchaser receiving the same to procure any goods, wares,
merchandise privilege, or thing of value in exchange for any such
trading stamp, token, ticket, bond, or other similar device, ex
cept that any manufacturer, packer or dealer may issue any
slip, ticket, or check with the sale of any goods, wares or mer
chandise, which slip, ticket or check shall bear upon its face a
stated cash value and shall be redeemable only in cash for the
amount stated thereon, upon presentation in amounts aggregat
ing twenty-five cents or over of redemption value, and only by
the person, firm or corporation issuing the same * * »
(Italics ours.)

The card is a trading stamp, for it is given in connection with
the sale of a coupon book, which comes clearly within the desig
nation of any goods, wares or merchandise, and it entitles the
purchaser receiving the same to procure something of value in
exchange for such card. It comes clearly within the letter and
purview of said statute, and the same is thereby violated.
JEM

Criminal Law—Gambling—Slot Machines—Mint selling ma
chine in which customer places nickel and receives package
always of equal size and by moving characters on machine has
his fortune told, is not gambling device nor violation of any law.

August 13, 1925.

George F. Geffs,
District Attorney,

Janesville, Wisconsin.
You inquire whether a certain mint selling machine is in vio

lation of any state law. A nickel is placed in the machine and
the ])urchaser receives a package of "Refresh-Mints." In addi
tion, by moving characters at the top of the machine, the fortune
of the customer is told. This machine with this amusement

feature, naturally attracts the attention of the passersby and
results in many more mint sales than by the usual display show
case method. This is not in any way a gambling device as the
packages are all of the same value and there is no chance to win
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or lose money or anything of value. There are no blanks nor
any nickels put in that bring nothing.
I know of no law that this method of selling mints would

violate.

JEM

Bridges and Highways—Filling Stations—Counties—County
Board—Under sec. 59.07, subsec. (11), Stats., county board does
not have power to regulate location of filling stations on or
along highways.

Unauthorized encroachment of filling station on public high
way so as to interfere with public right of travel is unlawful and
may be enjoined.

Sec. 86.04, Stats., requires town board to order removal of
highway encroachments.
Sec. 66.05, subsec. (1), Stats., empowers municipalities to

permit obstruction within highway, but this is limited to
obstruction that will not unreasonably interfere with public use
of highway.

August 13, 1925.
Highway Commission.

Attention of M. W. Torkelson, Engineer-Secretary
You state that a number of instances have come to the atten

tion of the highway commission where so-called filling stations
built for the purpose of selling gasoline have been erected with
the pumps so close to the traveled portion of the highway as to
be a cause of danger to traffic on the highway.
You ask whether it is in the power of the county board to

enact an ordinance that would require filling stations to stay
entirely without the limits of the highway, or to require them
to stay far enough back so that they would not be a source of
danger. You refer to sec. 59.07, subsec. (11), Stats., which em
powers each county board to

"Enact ordinances or by-laws regulating traffic of all kinds on
any highway, except street or interurban railways, in the county
which is maintained at the expense of the county and state, or
either thereof; declare and impose forfeitures, and enforce the
same against any person for any violation of such ordinances or
by-laws; provide fully the manner in which forfeitures shall be
collected; and provide for the policing of such highways and to
provide for what purposes all forfeitures collected shall be used."
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I am of the opinion that the above quoted provisions confer
ring upon county boards the power by ordinance or bylaws to
regulate "traffic" on certain highways, does not include the
power to regulate the location of filling stations on or along such
highways.

It is well settled, however, that an unauthorized obstruction
or encroachment upon a public highway is unlawful, at least if
it interferes with the enjoyment of the public right of travel
over the highway. 29 C. J. 548, 616 et seq.; 13 R. C. L. 186 et seq.
Our supreme court has held that independent of statute a
municipality may maintain an action in equity to compel the
removal of an encroachment upon a public street. City of Eau
Claire v. Matzke, 86 Wis. 291, 292; City of Wauwatosa v. Dreutzer,
116 Wis. 117, 120.
In my opinion the unauthorized encroachment of a filling

station upon a public highway endangering or otherwise inter
fering with traffic on such highway is clearly unlawful as an
invasion of the public right and an action may be brought
by the district attorney of the proper county to compel the
removal, or to restrain the erection, of such encroachment. I
think that it would be proper for the county board by resolution
to direct the district attorney to bring the action in a given case.

It might be stated here that our supreme court has said that a
permanent obstruction such as stone columns within a traveled
street, which may interfere with public travel, constitutes a
public nuisance. Hughes v. City of Fond du Lac, 73 Wis. 380,
382; Chase v. City of Oshkosh, 81 Wis. 313, 320. As to the man
ner of bringing an action to enjoin a public nuisance, see XI Op.
Atty. Gen. 914, discussing sec. 3180a, Stats. 1923 (280.02, Stats.)
Your attention is directed further to sec. 86.04, Stats., which

requires the town board to order the removal of highway en
croachments.

It should be noted further that see. 66.05, subsec. (1), Stats.,
empowers towns, villages and cities to grant under certain con
ditions a privilege for an obstruction beyond the lot line or
within a highway; in other words, authorizes said municipalities
to grant privileges to erect and maintain within their corporate
limits what would otherwise be an unlawful obstruction in the
public highway. See Anger v. At G. Barnes Amusement Co.,
183 Wis. 272, 275. This power extends only to permitting an
obstruction that will not unreasonably interfere with the public
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use of the highway. See Hotel Wisconsin Realty Co. v. Phillip
Gross Realty Co., 184 Wis. 388, 391. Subsec. (1), sec. 66.05,
Stats., also provides that any such privilege may be revoked and
such obstruction may be ordered removed upon ten days'
notice by the state or the municipality. It also provides a pen
alty for anyone causing an obstruction contrary to its provisions.
HLE

Public Officers—Coroner—Justice of Peace—Offices of coroner
and justice of peace are incompatible.

August 13, 1925.
Frank Kuehl,

Executive Secretary.
You inquire if the offices of justice of the peace and coroner

are compatible.
Your attention is directed to sec. 59.34, Stats., which provides

that the coroner shall perform the duties of the sheriff and serve
and execute process of every kind when the sheriff is a party to
the action.

Sec. 59.34, Stats., provides that coroners may call to their aid
such persons as they may deem necessary for the purpose of
apprehending and securing any person for a felony or a breach
of the peace. The above duties appear to be clearly incompatible
with the duties of a justice of the peace.
I am of the opinion, therefore, that the offices of justice of the

peace and coroner are incompatible.
CAE

Public Officers—Supervisor of Dance Halls—Workmen's Com
pensation—Supervisor of dance halls while performing duties
of his office comes within provisions of workmen's compensation
act; if he was appointed by chairman of town who had no specific
authority to appoint him, still he is de facto officer and while
performing duties of office comes within protection of workmen's
compensation act.

August 13, 1925.
Philip F. La Follette, ,

District Attorney,
Madison, Wisconsin

You state that Dane county enacted an ordinance regulating
public dances pursuant to the authority of the Wisconsin stat-
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utes; that the dance ordinance provides for the selection of
certain persons as dance inspectors by representatives of the
county board; and that such inspectors are given authority of
deputy sheriffs in enforcing the provisions of the ordinance and
paid a sum equal to the license fee collected from the proprietors
of public dances at which such persons were selected to act as
inspectors. You inquire whether a dance hall inspector while
discharging his duties as such comes within the provisions of the
workmen's compensation act so as to be entitled to compensa
tion for injuries received in ejecting a patron of a public dance
hall at which such inspector was acting in his official capacity.
Under subsec. (2), sec. 102.07, Stats., deputy sheriffs are

deemed employes within the meaning of the workmen's compen
sation act.

Subsec. (9), sec. 59.08 expressly provides that the person
while engaged in supervising public dances shall have the powers
of deputy sheriffs.

In Stale ex rel. Brovni v. Aw^eby, 139 Wis. 195, it was held
that a municipal marshal, in the broad general sense, is a police
man; that it is the nature of the duties of the place and not,
necessarily, the title of the incumbent, which is the determining
factor as to what such incumbent is. This was followed in West
Salem v. Industrial Commission, 162 Wis. 57, where it was dis
tinctly held that a village marshal in doing police duty is in
respect thereto a policeman and, hence, an employe under the
workmen's compensation law.
The rule is the same in Kiel v. Industrial Commission of Wis

consin, 163 Wis. 441. Our court has also held in Holman
Creamery Association v. Industrial Commission, 167 Wis. 470,
that the term "employment" as used in the workmen's compen
sation act refers to the nature or kind of service rendered rather
than to the nature of the contract of hire.
As deputy sheriffs are expressly placed under the workmen's

compensation act, and as the inspector of dances is given the
powers of a deputy sheriff while performing the duties of his
office, I am constrained to hold under the above authorities that
he comes within the provisions of the workmen's compensation
act and is entitled to compensation for injuries received while
acting in his official capacity.
You also inquire whether a person designated by a town chair

man to act as a dance inspector at a particular public dance,
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and who so acts, and is injured while so acting, comes within the
provisions of the workmen's compensation act when the method
for selecting dance hall inspectors, under the terms of the afore
said ordinance, is by specified representatives of the county
board and not by individual members thereof. You have also
stated to me orally that the town chairman in the instant case
was not a member of the committee of the county board author
ized to appoint inspectors of public dances.
I assume also that there was no other person appointed by the

specified representatives of the county board to act as inspector
or supervisor of the dance in this particular case. The ofhcer,
having in good faith assumed the duties of inspector of the dance
after being appointed by the chairman of the town as a repre
sentative of the county board and having rendered the services,
was a de facto officer. Laver v. McGlacklin, 28 Wis. 364; In re
Boyle, 9 Wis. 264; Stnte v. Bloom, 17 Wis. 521; In Re Wolcott,
163 Wis. 34; 8 Am. & Eng. Encyc. of Law, 2d ed., 789, 791; 29
Cyc. 1392.
As such de facto officer, his acts cannot be collaterally attacked

and he is liable to punishment for misfeasance or malfeasance in
office the same as an officer dejure. 8 Am. & Eng. Enyc. of Law,
806. Such de facto officer is entitled to the emoluments of the
office so long as there is no dejure officer claiming them. State ex
tel. Kleinsteuher v. Kotecki, 155 Wis. 66, 68; State ex rel Elliott v.
Kelly, 154 Wis. 482. Having in good faith accepted the office
and render the service, I believe the injured dance inspector,
under the facts embodied in your second question and the above
authorities, including those cited in answer to your first question,
is entitled to compensation under the workmen's compensation
law.

JEM

Counties—County Employes—Vacations—-Trustees of pure-
air Sanatorium at Bayfield have power to grant eniploye two
weeks' vacation with pay.

August 14, 1925
Board of Control.

You have submitted a communication from the superintend
ent of the Pureair Sanatorium of Bayfield, Wisconsin, with the
request that we give you our opinion on the question submitted
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by him. In his communication he states that about four years
ago the trustees of the Pureair Sanatorium decided to grant a
two weeks' vacation with pay to all employes who had been in
continuous service for one year and who would return after the
said vacation. You state that this custom has been in vogue
since that time but that the question has been raised whether
the trustees have the power to grant a vacation with pay. You
state that the trustees in granting this vacation did so, realizing
the necessity of offering some inducement to faithful employes
to remain in that isolated locality. I understand that under this
arrangement a year's pay is given for services rendered during
the period of eleven months and a half, while half a month or
two weeks are taken off for vacation.

This is a matter of contract between the trustees and the

employes, and the arrangement made is in all respects reason
able. I see no objections to it. I believe that the trustees have
full power to make and carry out this arrangement.
JEM

Agriculture—Noxious Weeds—Where highway is located
along line between two farms but wholly on one side of such line
owner of each farm must destroy noxious weeds to center of
highway.
Owners may be prosecuted under provisions of sec. 96.01,

subsec. (2), Stats., for failure to destroy such weeds, but if
weed commissioner destroys such weeds under provisions of
sec. 96.03, none of costs thereof can be assessed upon owner
whose land does not extend into highway.

August 14, 1925.

Lawrence J. Brody,
District Attorney,

La Crosse, Wisconsin.
You say a highway in your county is located along a line be

tween two farms but it is wholly on the east side of and abuts
upon the line between the two farms. You say the farmer whose
land adjoins on the west side of the road refuses to cut the
noxious weeds on the west side of the center of the road on the
theory that the highway land does not belong to him, and there
fore the cost cannot be assessed against his land under the pro
visions of ch. 96, Stats. You ask to be advised whether or not
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the farmer upon whose land the road is situated could be pun
ished for failure to cut such weeds, under the provisions of ch. 96.

Sec. 96.01, subsec. (1), requires every person to destroy all
noxious weeds upon lands which he shall own, occupy or control
and out to the center of any highway on which such lands may
abut.

The duty imposed by that section is not based upon owner
ship of the soil in the highway, but it is a specific statutory
duty imposed upon the owner or occupant of the land which
abuts upon the highway. By that statute it is the duty of the
farmer whose land adjoins on the west side of the road to cut
the weeds to the center of the highway and under the provisions
of subsec. (2), he may be punished by a fine of five dollars for
every day he neglects to do so after notice has been served upon
him as required by that provision.
Sec. 96.03, subsec. (1), authorizes the weed commissioner to

destroy such weeds if they are not destroyed after the ser\dce of
such written notice and add the assessment of such costs as a

tax on the land upon which such weeds were destroyed.
This is also a specific provision and if the weeds are destroyed

by the weed commissioner the cost could only be assessed as a
tax upon the lands upon which such weeds were destroyed. It
will be seen that these two provisions do not fit in a situation
like the one described, where the owner of the land to the west
does not own the land to the center of the highway and there
fore the weeds to the center of the highway were not destroyed
upon any of his lands, so that I do not think that any part of the
cost of destroying the weeds in the highway could be assessed
upon the owner of the land to the west of the highway, although
he could be compelled to destroy them as the owner of the
abutting lands by prosecution under the provisions of sec. 96.01.
Under the law as it stands now, I think that would be the better
procedure because it would distribute the burden where it was
evidently assumed by the legislature that it would be distributed.
This situation is quite unusual and under the rule for construc
tion of tax laws, I do not think it could be assessed to a tract of
land where the ownership stopped at the margin of the highway.
TLM
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Physicians and Surgeons—Board of medical examiners has no
power to reinstate license to practice medicine of one who has
ijeen convicted of crime committed in course of his professional
conduct.

August 14, 1925.

Dr. Robert E. Flynn, Secretary,
Board of Medical Examiners,

La Crosse, Wisconsin.
You state that two doctors were convicted of the crime of

manslaughter as the result of performing criminal operations.
The court in each case revoked the license to practice medicine.
Applications have now been made to your board for the rein
statement of such licenses. You inquire if you have the power
to grant the applications.
The matter of revocation of licenses is provided for in sec.

147.20, Stats. Subsecs. (3) and (4) of this section read as follows:

"(3) If any person licensed or registered by the board of
medical examiners shall be convicted of a crime committed in
the course of his professional conduct, the court in which such
conviction is had shall in addition to other punishment revoke
the license or certificate.
"(4) When a license or certificate is revoked, the clerk of the

court shall file a certified copy of the judgment with the board
of medical examiners, and no license or certificate shall be
granted thereafter to such person."

It is clear under these subsections that the court was required
to revoke the licenses of the two applicants, and it is equally
clear that your board has no authority to reinstate such licenses
nor to grant a new license or certificate to the applicants. This
opinion is in accord with an opinion of the attorney general
printed in II Op. Atty. Gen. 571.
CAE
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Criminal Law—Fish and Game—Public Oficers—Justice of
peace has no jurisdiction to hear, try and determine case in
which twenty wild ducks have been sold in violation of game
laws.

August 14, 1925.
G. E. OSTRANDER,

District Attorney,
Princeton, Wisconsin.

You state that a certain person has been arrested for selling
wild ducks in violation of sec. 29.48, Stats., and that twenty
ducks are involved. You ask whether the case is within the
jurisdiction of a justice of the peace to hear, try and determine.
The penalty applicable is that provided by sec. 29,63, subsec.

(1), par. (c), as follows:

"For the violation of any provision relating to game birds, by
a fine of not less than fifty nor more than one hundred dollars,
and in addition thereto five dollars for each bird affected by such
violation, or by imprisonment in the county jail not less than
thirty days nor more than six months, or by both such fine and
imprisonment."

The jurisdiction of a justice of the peace to hear, try and
determine charges for criminal offenses is limited by sec. 4789
(5), Stats. 1923 (sec. 360.01, Stats.), to those where the punish
ment

'does not exceed six months' i^Prison^®^t in th® ®®nnty jail
or a fine of one hundred dollars, or both such fine and imprison*
ment, except as otherwise provided."

It is clear that the penalty of "five dollars for each bird
affected by such violation" is a part of the punishment pre
scribed for the misdemeanor. In the instant case twenty birds
are affected by the violation, and accordingly the conclusion
must be that the case is not within the jurisdiction of a justice of
the peace, to hear, try and determine. To the same effect, but
involving a different penal statute, see III Op. Atty. Gen. 186.
CAE

i-:
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Railroads—Full Passenger Crews-~lt is violation of sec.
192.41, Stats., known as full passenger crew law, for railroad
company operating train of three cars or less to compel brake-
man to perform duties of baggage man when there is only one
brakeman on train.

August 14, 1925.

Railroad Commission.

You state that a certain railway company operates a number
of trains with three cars or less. Until a short time ago these
trains were operated with a crew consisting of one engineer, one
fireman, one conductor, and one brakeman. In addition to the
train crew there was employed a train baggageman upon all
of these trains. Recently the baggageman has been taken off
and the brakeman has been required to handle baggage and mail
upon all of the trains. You inquire if this is a violation of
sec. 192.41, known as the full passenger crew law.
The section referred to by you provides as follows:

"It shall be unlawful for any railroad company doing busine^
in the state of Wisconsin to run over its road, or part of its road,
outside of the yard limits, any passenger train with three cars or
less, with less than a full passenger crew, consisting of one
engineer, one fireman, one conductor and one brakeman,' for more
than three cars, two brakeman; and on trains of more than three
cars the said brakeman shall not be required to perform the
duties of the baggage master, or express agent while on the
road. Nothing in this section shall apply to trains picking up a
car or cars between terminals in this state, or to trains pro
pelled by electricity." (Italics ours.)

You direct attention to an opinion of this department to the
Honorable A. R. McDonald, railroad commission, under date
of June 5,1925 (XIV Op. Atty. Gen. 258). Although the opinion
referred to is not precisely in point, the reasoning in the opinion
is applicable to the present situation. In the former opinion,
it was shown that a brakeman could not consistently with his
duties perform the duties of a baggageman. The statute con
templates clearly that there shall be one brakeman upon each
train. If the brakeman is compelled to spend a large portion of
his time in the baggage car, he is a brakeman in name only and
not in fact.

You will note by a reading of the statutes that a complete
crew is provided for on trains of three cars or less and another
complete crew is provided for trains of more than three cars.
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The two provisions are not dependent upon each other and do
not refer to each other. No inference can be drawn, therefore,
that the words in the latter portion of the section, namely, "and
on trains of more than three cars the said brakeman shall not
be required to perform the duties of a baggage master" impliedly
authorizes the company to require a brakeman on trains of less
than three cars to perform the duties of a baggageman.
You are therefore advised that if a brakeman is compelled

to perform the duties of a baggageman the full passenger crew
law is violated.

CAE

Taxation—Delmquent Taxes—Special assessments should be
entered in tax rolls in separate column and, if not paid, returned
in delinquent roll in separate column and sold separately;
separate certificates should be issued for each.

Holder of special assessment certificate must redeem general
tax certificate to protect his lien. . , ,

Special assessment so returned as delinquent should not be
charged back to county nor credited to city as part of uncol-
lected delinquent tax.

August 15, 1925.
George S. Geffs,

District Attorney,
Janesville, Wisconsin.

You say a certain lot in an incorporated city is assessed for
taxation purposes at $500. The municipality afterwards made a

, special assessment against this lot to the extent of $1,362. The
.taxes were unpaid and returned as delinquent and the lot offered
,/or sale in June. You say no bids were made and the county
treasurer, acting upon your advice, refused to buy the same for
the county. You ask,

"Can this tax be charged back to the local municipality next
year, including special assessments?"

Answering your inquiry, will say that your statement of the
facts does not disclose how the taxes and assessments were
entered upon the tax roll, how the same were returned delin
quent or how the lot was sold or offered for sale by the county
trrasurer.
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Your attention is called to an opinion in XIII Op. Atty. Gen.
342, where attention is called to the opinion of Justice Marshall
in the case of State ex rel. Donnelly v. Hobe, 106 Wis. 411. In that
case it was held that the special assessments levied under the
provisions of the special city charter of Superior shc^uld not only
be entered on the tax roll separately, but should be )-etumed in a
separate column and a separate sale and certificate of sale made
and the money collected kept separate for the holders of the
improvement certificates. There -was no such separate detailed
procedure in the provisions of the special charter of Superior,
but it had in it a provision similar to that found in sec. 62.20,
subsec. (3), par. (c), Stats., which is as follows:
« * ♦ * Thereafter the same proceedings shall be had as in

case of other taxes, except that all moneys collecte«l by the city
treasurer and all moneys collected by the county treasurer on
account of such taxes, and all the tax certificates issued to the
county on the sale of the property for such tax, il" the same is
returned delinquent, shall be delivered to the owner of the same
on demand."

After the decision, the legislature adopted sec. 926-136, Stats.
1919, which practically enacted the procedure indicated by
Justice Marshall in the Donnelly case, and while the revisors of
the statutes dropped that procedure provision in the new revi
sion, the revisor's note in the act clearly indicates that it was not
left out for the purpose of changing the remedy and procedure,
bul because it was assumed that the same rights and remedies
were covered and provided for under the provisions of sec. 62.20
(3). With that expression of what the legislative Intent was, I
think it must be held that the legislature assumed that it was
continuing the same procedure and that a separate entry, a sep
arate return and a separate sale for special assessments should be
made as was formerly provided by sees. 926-136 and 926-137,
Stats. 1919.

You will notice that sec. 926-136 expressly provided that the
special assessment so returned delinquent shall not be charged
to the county nor credited to the city but the county treasurer
shall proceed as in other cases of delinquent taxes to advertise
and sell the assessed lands by separate sale.
I think if that practice was followed here, as it should have

been, then the holder of the tax certificate on the sale for the
special assessment would hold a lien subject to the prior lien
of the general tax certificate and he would have to redeem from
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the prior lien of the general tax certificate or have his lien cut
off by the tax deed issued on that certificate.
TLM

Criminal Law—Indeterminate Sentences—Definite sentence to
state prison, except in certain specified crimes, must be con
strued in view of sec. 359,05 and sec. 359.07, Stats., as indeter
minate sentence, minimum imprisonment provided by statute
being minimum sentence and definite sentence being maximum.
Court has no power to add to maximum of indeterminate

sentence imprisonment in state prison for failure to pay fine
and costs.

Municipal court of Milwaukee county has no power to sen
tence prisoner to house of correction to serve indeterminate
sentence wherein minimum is less than one year.

August 17, 1925.
Board of Control.

You have submitted several questions relative to the proper
method of determining sentences at the penal institutions under
the provisions of ch. 359, laws of 1925, providing for indeter
minate sentences in certain cases. The questions will be taken
up in the order submitted.

1. When a definite sentence to the Wisconsin state prison is
given instead of the indeterminate sentence, what method is to
be used in determining the minimum and maximum of the
sentence in each individual case?

Sec. 359.05, (4731) and 359.07, (4733) are repealed and, in
a changed form, re-enacted by said ch. 359, laws of 1925. The
material part, so far as this question is concerned, reads thus:

"In every case in which the punishment of imprisonment in
the state prison is awarded against any convict, except persons
convicted of treason, murder in the first degree as defined by
law, rape, kidnapping, or in the case of any crime for which
a penalty is fixed by statute at twenty years or more, the form
of the sentence shall be substantially as follows:
" 'You are hereby sentenced to the state prison at Waupun

at hard labor for a general indeterminate term of not less than
(the minimum for the offense) years, and not more than (the
maximum fixed by the court) years' and shall have the force and
effect of a sentence of the maximum term, subject to the power
of actual release from confinement by the board of control or
actual discharge of the governor upon recommendation of the
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board of control or by pardon as provided by law. If through
mistake or otherwise any person shall be sentenced for a definite
period of time for any offense for which he may be sentenced
under the provisions of this section, such sentence shall not be
void, but the person shall be deemed to be sentenced neverthe
less as defined and required by the terms of this section.
"The sentence of any convict found guilty of treason, murder

in the first degree as defined by law, rape, kidnapping, or of any
crime the minimum penalty for which is fixed by statute at
twenty years or more, to imprisonment in the state prison, shall
be for a certain term of time. In all other cases the sentence
shall be for a general or indeterminate term not less than the
minimum nor more than the maximum term of imprisonment
prescribed by law for the offense."

Under this statute, a definite sentence by the court is not
void but must be considered as the maximum of sentence im

posed, and the minimum of the sentence will be determined by
examining the statute providing for the penalty. The minimum
imprisonment that can be imposed under the statute must be
considered the minimum sentence, for the statute expressly
provides that if a definite sentence is given by the court, the
prisoner shall be deemed to be sentenced nevertheless as pro
vided and required by the terms of this section. In other words,
the sentence is an indeterminate sentence, the minimum im
prisonment prescribed by the statute being the minimum sen
tence that can be imposed, and the maximum being the definite
sentence imposed by the court.

2. Under such a sentence would the definite sentence by the
court be a determination of the maximum sentence under the

indeterminate sentence law?

The answer to this question is "Yes."
3. When an indeterminate sentence is given by the court can

there be added to this sentence a further amount of time for

failure of the prisoner sentenced to pay court costs and fines?
The only provision which I have been able to find in our

statutes authorizing imprisonment for nonpayment of fines and
costs is sec. 4633, Stats. 1923 (sec. 353.25, Stats.). It reads thus:

,  "When a fine is imposed as the whole or any part of the pun
ishment for any offense by any law the court shall also sentence
the defendant to pay the costs of the prosecution and the costs
incurred by the county at request of the defendant, and to be
committed to the county jail until the fine and costs are paid or
discharged; but the court shall limit the time of such imprison
ment, in each case, in addition to any other imprisonment.
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in its discretion, in no case, however, to exceed six months;
and the court may also issue an execution against the property
of the defendant for said fine and costs. In all crim
inal cases when the coste cannot be collected from the defend
ant on his or her conviction or when the defendant shall be
acquitted such coste shall be paid from the county treasury."

In Starry v. State, 115 Wis. 50, 54, the court said concerning
this statute:

"That is plain. There is no room for argument but that it
applies to sec.-1550. The words 'by any law' render sec. 4633 as
clearly a part of every enactment providing for punishment, in
whole or in part, by a fine, as if its language were embodied
therein."

It appears by this statute that the court can only imprison
in the county jail to enforce the payment of a fine and costs and
no amount of time can be added to the sentence to the state

prison or the reformatory. There is no authority in the statute
nor is it contemplated by any law that there may be added to an
indeterminate sentence a further amount of time as imprison
ment in the state prison or the reformatory for failure to pay the
fine and costs. This question must, therefore, be answered "No."

4. Can the municipal court of Milwaukee county sentence
prisoners to the house of correction to serve indeterminate
sentences from one month to one year, one month to two years,
or six months to two years?
I find no authority anywhere authorizing the municipal court

of Milwaukee or any other court to sentence prisoners to the
house of correction to serve indeterminate sentences, wherein
the minimum is less than one year. A negative answer must,
therefore, be given to this question.
JEM
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Appropriations and Expenditures—Public Officers—When
legislature fails to make appropriation for officer during his term
of office, he is entitled to his salary, but right to collect it can be
enforced only under provisions of sec. 3200, Stats. 1923 (sec.
285.01, Stats.).

August 17, 1925.
A. E. Frederick,

State Humane Officer,
Sparta, Wisconsin.

You ask whether the state of Wisconsin is obliged to pay you
your salary as state humane agent until the close of your term,
assuming that you perform your duties. You were appointed
state humane agent for the term commencing on the first Mon
day in February, 1923, and ending on the first Monday in
February, 1927, under the provisions of sec. 175.02, Stats. The
legislature of 1925 failed to make an appropriation for your
office.

Subsec. (3), sec. 175.02,''Stats., provides as follows:

"The state humane agent shall receive such compensation as
may be fixed by the commissioner of agriculture and shall be
reimbursed for actual and necessary traveling expenses incurred
in the discharge of his official duties."

The appropriation to you in 1923 was in the following
language:

"20.60. There is appropriated from the general fund to the
department of agriculture:

*  :4c

"(10) STATE HUMANE AGENT. For the fiscal year beginning
July 1, 1923, five thousand dollars, and for the fiscal year
beginning July 1, 1924, five thousand dollars, to carry out the
provisions of section 175.02."

Under the provisions of subsec. (2), sec. 20.77, Stats., this was
a lapsable appropriation, the unexpended portion of which
reverted to the general fund.

Art. VIII, sec. 2, Wis. Const., provides in part:

"No money shall be paid out of the treasury except in pur
suance of an appropriation by law."

As no appropriation for your work was made by the 1925
legislature, no salary can be paid to you out of the state treasury.
The question remains, however, whether you will have a lawful
claim against the state for your services.
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Art. IV, sec. 26, Wis. Const., provides:

"The legislature shall never grant any extra compensation to
any public officer, agent, servant or contractor, after the services
shall have been rendered or the contract entered into; nor shall
the compensation of any public officer be increased or di
minished during his term of office."

That the state humane agent is a public officer seems clear
beyond question. See Hall v. The State, 39 Wis. 79, 85; Hall v.
State of Wisconsin, 103 U. S. 5; U. S. v. Hatch, 1 Pin. 182; State
ex rel. Brown Co. v. Meyers, 42 Wis. 628; 22 R. C. L. 372-376.
The constitutional restriction against increasing or diminishing
the compensation of public officers during their term of office
applies only to officers having a fixed salary from the state.
State ex rel. Smith v. Outagamie Co., 175 Wis. 253, 263, and cases
cited.

Subsec. (3), sec. 175.02, Stats., expressly provides for a
"compensation * * * fixed by the commissioner of agri
culture." Since you are a public officer having a fixed salary
from the state, it necessarily follows that your compensation
cannot be increased or diminished during your term of office;
and you are entitled to your salary notwithstanding the failure
of the legislature to make an appropriation for its payment.
The only available method of collection, however, is to proceed
under see. 3200, Stats. 1923 (285.01 Stats.), which provides:

"It shall be competent for any person deeming himself
aggrieved by therefusal of the legislature to allow any just claim
against the state to commence an action against the state by
filing a complaint, setting forth fully and particularly the
nature of such claim, with the clerk of the supreme court either
in term time or vacation. He shall at the same time file an un
dertaking, with two or more sureties, to be approved by the
state treasurer, to the effect that he will indemnify the state
against all costs that may accrue in such action and to pay to the
clerk of said court all costs, in case the plaintiff shall fail to
prosecute his action or to obtain a judgment against the state,
not exceeding one thousand dollars; and thereupon the action
shall be placed upon the calendar."

ML
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Criminal Law—False statement for purpose of obtaining
credit made in Wisconsin under sec. 4438^, Stats. 1923 (343.41,
Stats.), while offense is consummated partly in Chicago, may be
prosecuted in this state in view of sec. 4635a, Stats. 1923
(353.28, Stats.), and sec. 4635&, Stats. 1923 (353.29, Stats.).

Renewal of credit by referring to same statement is also
offense under said sec. 4438^ and should be set forth in separate
count in same complaint, as two offenses arising out of same
transaction may be prosecuted together.

August 17, 1925.
George W. Lippert,

District Attorney,
Wausau, Wisconsin.

You have submitted the following statement of facts as the
basis for an opinion:

"A makes a statement of his assets and liabilities in Wausau,
which statement is delivered to a broker in Chicago, who loans
A $5000.00 on that statement. The broker then brings the
statement and the note, which he took from A, to this county
and sells it to Bank X here. The statement is false. After the
note falls due, Bank X renews it to A. The bank asks for a new
financial statement from A. He does not give a new statement
but points to the then existing statement and refers to it in a
manner that must be construed to indicate that the statements
made in the financial statement are true as of his then existing
condition, and the bank extends his loan, relying upon that
statement."

You inquire:

"Could A successfully be prosecuted under section 4438fe on
the initial statement he made in this county to the broker?"

Sec. 4438/i, Stats. 1923 (sec. 343.41, Stats.), reads thus:

"Any person who shall, directly or indirectly, designedly make
or cause to be made any false signed statement in writing, in
reference to his assets or liabilities, or both, or the assets or lia
bilities of any firm or corporation of which he may be a member,
stockholder, officer or employe, whether made to a mercantile
agency or otherwise, ̂ r the purpose of securing fidelity or
surety bonds or procuring credit in any form, or for the purpose
of procuring any extension of credit already given, provided
such statement is relied upon and actual financial loss is thereby
sustained iDy the person, firm or corporation so relying upon
such statement, shall be punished by imprisonment in the
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county jail not more than one year or by a fine not exceeding
five hundred dollars."

I assume that A made the written statement for the purpose
of obtaining credit. The statement was made in Wausau, while
part of the offense was committed in Chicago.

Sec. 4635a, Stats., provides:

"Any person who commite an act or who omits to do an act
which act or omission constitutes a part of a crime by the laws
of this state shall be punished the same as if he had committed
the whole of such crime within this state."

Sec. 46356, Stats., provides:

"Whenever a person, with intent to commit a crime, does any
act or omits to do any act within this state in execution or part
execution of such intent, which culminates in the commission of
a crime, either within or without this state, such person is
punishable for such crime in this state in the same manner as if
the same had been committed entirely within this state."

Under the provisions of the two sections last quoted, that
part of the offense under sec. 4438^ which was committed in
Wausau may be prosecuted in your county. Your question is,
therefore, answered affirmatively.
You also inquire:

"What is your opinion as to the revival of the statement at
the later time when Bank X asked him for a new statement and
he refers to it in a manner indicating that that was his then ex
isting financial condition, this again under 4438/i? In short, can
he by such attitude and expression be held to have made a
'false signed statement in writing * * *' 'for the purpose of
procuring an extension of credit already given * * *' as is
provided in 4438ft?"

I believe this also should be answered in the affirmative. It

was the same written statement that had been prepared before
by A which was used in extending the credit. I would suggest,
however, that you make this a separate count in the same com
plaint in which you have a count for the offense partly com
mitted in Wausau. In other words, have two counts and try
him for both in the same prosecution, both counts being predi
cated upon facts and transactions which are the same or
closely related.
JEM
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Public Health—Plumbing—Person holding temporary permit
under sec. 145.07 to do plumbing is not licensed plumber, hence
not qualified under sec. 145.02, subsec. (2), Stats., to act as
plumbing inspector for city of Madison.

August 18, 1925.
Dr. C. a. Harper,

Stale Health Officer,
State Board of Health.

In your letter of August 11 you ask whether a temporary
permit to do plumbing until the date of the next examination
of applicants for plumber's license entitles the holder to act as
plumbing inspector for the city of Madison.
Sec. 145.02, subsec. (2), Stats., requires that plumbing in

spectors in cities of the first, second and third class

"shall be licensed plumbers, when first appointed, but need
not renew their licenses while they continue in office. * * *"

Such provision applies to the city of Madison.
Sec. 145.03 and 145.06 provide for the licensing of plumbers

by the state board of health. The examinations therefor are
conducted by examiners provided by sec. 145.05. Sec. 145.07
provides that the board may issue temporary revocable permits
pending examination.
From the provisions referred to in the next above paragraph

I think it clear that only those are licensed plumbers who have
been licensed in accordance with the requirements of sec. 145.03
and 145.06, and that one is not a licensed plumber who merely
holds a temporary permit under sec. 145.07.

It follows that the person whom you describe is not a licensed
plumber, and therefore that he is not qualified to act as plumb
ing inspector for the city of Madison.
CAE
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Bankruptcy—Mortgages, Deeds, etc.—Sales under bankruptcy
act, sec. 58 a (4), and general order XVIII, discussed.

Effect of bankruptcy act, sec. 67 f, on judgment lien obtained
within four months of petition in bankruptcy discussed.
Time for review of referee's order or decision under bank

ruptcy act, rule XIV, U. S. D. C. W. D. Wisconsin, discussed.

August 19, 1925.
W. Sta^iley Smith,

Commissioner of Insurance.
As requested by your letter of August 6, I have re-examined

the title to the following described premises situated in Dane
county;

South 30 acres of the NW34 of the and the West 10
acres of the SWJ^ of the NEj^ and the SE3^ of the NW3^ of
section 17, town 9, range 11.

The original opinion was rendered on May 7, 1925. The
abstract has since been continued to July 31, 1925, by the
addition of thirteen entries. Unless otherwise noted, entry
references are to entries of the last continuation.

The original opinion found that title had been in C— T—,
but that he had been adjudicated a bankrupt.
At that time the plan proposed was that the applicant and

banla*upt was to purchase the equity of the trustee, discharge
all existing liens and encumbrances and then obtain a loan upon
said premises from the insurance fund. Arrangements were
under way for discharge of bankruptcy and for sale of trustee's
equity to Mr. T—.

1. The original opinion (objection 7) requested that the ab
stract show the order of sale, proof of notice to creditors, and
approval of sale by the court.
The abstract now shows the following:
a. Entry No. 5—Order by referee of sale "at either public or

private sale" "subject to liens and homestead exemptions,"
dated and filed May 12, 1925.

b. Entry No. 6—Proof of publication of notice in Wisconsin
State Journal to all creditors of filing of petition for sale, notice
dated April 30, 1925, proof of notice dated May 2, 1925, filed
May 2, 1925.

c. Entry No. 7—Order discharging bankrupt, dated June 1,
1925, recorded June 2, 1925.
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Sec. 58 a (4) of the bankruptcy act, citing from Collier on
Bankruptcy, 13 ed., Vol. 2, p. 1189, requires "ten days' notice by
mail to creditors of all proposed sales of property." General
order XVIII, quoting from Collier, Vol. 2, p. 1822, provides:

"1. All sales shall be by public auction unless otherwise
ordered by the court.
"2. Upon application to the court, and for good cause shown,

the trustees may be authorized to sell any specified portion of
the bankrupt's estate at private sale; in which case he shall keep
an accurate account of each article sold, and the price received
therefor, and to whom sold; which account he shall file at once
with the referee.
"3. Upon petition by a bankrupt, creditor, receiver, or

trustee, setting forth that a part or the whole of the bankrupt's
estate is perishable, the nature and location of such perishable
estate, and that there will be loss if the same is not sold im
mediately, the court, if satisfied of the facts stated and that the
sale is required in the interest of the estate, may order the same
to be sold, with or without notice to the creditors, and the pro
ceeds to be deposited in court."

Recommendation: a. General order XVIII (2) has been con
strued to authorize a court, including the referee, to direct a
private sale of real property, with or without notice, for good
and sufficient cause shown. In re Hawkins (D. C. N. Y.) 125
Fed. 633; see also Collier, Vol. 2, p. 1195. In the instant case,
however, the order provides for either public or private sale.
Since general order XVIII (2) obviates the requirement of
notice only in the case of an order for private sale, it would seem
that notice by mail to creditors, as provided in sec. 58 a (4)
would be necessary here, and that notice of publication would
not satisfy the requirement. Therefore, the abstract should
show that notice by mail was given.

b. General order XVIII (2) authorizes private sale "for good
cause shown." It has been held that the discretionary power of
the referee directing a private sale of a bankrupt estate cannot
be disturbed unless it fairly appears to be improvidently
exercised. In re Hawkins, supra; In re Knox Automobile Com
pany {D. C. Mass.), 210 Fed. 569; see also Collier, Vol. 2, p. 1822.
The abstract herein does not show the reason for the order of

private sale, and this should be done.
c. The approval of sale by the court should be shown on the

abstract.
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2. The original opinion (objections 4 and 5) directed attention
to two judgment liens in favor of Bank of Sun Prairie and Chase
Lumber and Fuel Company, respectively, and stated:

"If this judgment lien was obtained within four months prior
to the filing of the petition in bankruptcy, it comes within sec.
67/ of the bankruptcy act, which provides that all judgments
or other liens obtained through legal proceedings against a
person who is insolvent, at any time within four months prior
to the filing of a petition in bankruptcy, shall be deemed null
and void in case he is adjudged a bankrupt.
"However, by the weight of authority, a lien such as is

mentioned in sec. 67f is dissolved by the subsequent bankruptcy
of the debtor only if the latter was insolvent at the time when
such lien was obtained. Collier on Bankruptcy, 13th ed.. Vol.
2, p. 1584. It seems also that adjudication in bankruptcy does
not conclusively show insolvency on the part of the bankrupt at
any time prior to such adjudication and that the burden is on
the person who claims the lien is void to plead and prove the
insolvency of the person against whom it was obtained at the
time that it was secured. Collier on Bankruptcy, Vol. 2, p. 1585.
See also In re Ann Arbor Mack. Co. (D. C. Mich.) 278 Fed. 749,
752-753."

Entry No. 8 shows petition by trustee for finding by referee
that said judgments are not liens, dated June 29, 1925, filed
July 20, 1925.
Entry No. 9 shows order of referee to show cause, etc., on

July 8, 1925 and that a copy of the petition and the order be
served at least five days before the time fixed for showing cause,
order not dated, filed July 10, 1925.
Entry No. 10 shows affidavit of service of petition on July 2,

1925, dated July 9, 1925, filed July 10, 1925.
At entry No. 11 appears findings of fact and conclusions of

law by the referee, dated July 10, 1925, recorded July 10, 1925,
containing recitals as to the filing of the petition (both judg
ments affected having been docketed on November 6, 1924),
the order to show cause and hearing held on July 8, 1925, and
the bankrupt being duly sworn on oath and examined by at
torneys for the trustee. The referee finds that the voluntary
petition of bankruptcy of C— T— was filed on March 4, 1925;
that he was adjudged a bankrupt on March 4, 1925; that on
November 6, 1924, he had assets consisting of a farm and per
sonal property of a market value of $18,200, out of which he was
entitled to a homestead exemption of $5,000 and personal prop-
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erty exemption aggregating $1,105, making net assets subject to
claim of creditors $12,095; that on November 6, 1924,he was
indebted on mortgage judgments and to unsecured creditors in
the sum of $20,452.77; that he was on November 4, 1924, in
solvent. The referee finds as a conclusion of law that the said

judgments do not constitute a lien on any of the property, real
or personal, of the said bankrupt owned by him on November
6, 1924.

Recommendation: a. I understand that the said Bank of Sun

Prairie and the Chase Lumber and Fuel Company filed their
claims against the bankrupt estate by filing copies of their
judgments. I am of the opinion that the referee had jurisdiction
to determine whether said judgments constituted liens. In re
Community Stores of Iowa (D. C. Iowa), 282 Fed. 328.

b. On the review of a referee's decision, it appears that no
time is specified in either the bankruptcy law or in the general
order. See Collier, Vol. 1, p. 963, et seq. However, rule XIV of
rules in bankruptcy, adopted January 1, 1924, United States
district court, western district of Wisconsin, provides as follows:

"The petition for review under rule 27 General Orders in
Bankruptcy must be filed with the referee within ten days after
making the order or rendering the decision sought to be re
viewed unless the time shall be extended for cause by the judge,
and all such petitions for review shall be brought to a hearing
within thirty days after filing the petition for review unless the
time is extended for cause. In the absence of a Judge from the
district the referee with whom the petition for review is filed
may make an order extending such time."

I understand that no appeal or petition for review from the
above mentioned order has been filed with the referee. More

than ten days have elapsed since he rendered his decision. Under
the proceedings shown, it would seem improbable that there
would be cause for extending time for review. I am, therefore,
of the opinion that the said decision is not now reviewable, and
that it is safe to consider the said judgments of no effect as liens
upon the property in question.

3. Entry No. 12 shows a mortgage for $9,000 from C— T—
and wife, Sarah, to the state fire insurance fund, dated and
recorded June 12, 1925, in Vol. 329 on page 196.

4. Entry No. 13 shows the land to have been sold for taxes
at the sale of June 9,1925, to A. W. Gratz for $110.27.
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Recommendation: The property should be redeemed from said
tax sale.

5. Objection No. 2 being a mortgage in favor of John Deer,
and objection No. 3 being a judgment in favor of Ernest Arians,
remain. Mr. Bull, the attorney for the loan applicant, informs
me that the mortgage has been satisfied and that the satisfaction
is now in his possession.

6. The patents requested at objection No. 1 have been fur
nished but the affidavit of identity requested at objection No. 6
has not been furnished.

7. Questions of survey.
Rights of parties in possession, if any, not shown of record.
Claims for mechanics' liens, if any, not shown of record.
Special taxes, special assessments, not confirmed.
Note: The abstract should contain a certificate concerning

liens for United States taxes.

FCS

Public Health—Cemeteries—Mausoleums—It is duty of state
board of health to approve or disapprove, before it is used,
mausoleum plans and specifications for which were submitted to
board only after its completion.

August 20, 1925.
Dr. C. a. Harper,

State Health Officer.
You state that a certain monument company in Minnesota

entered into a contract with one "A" of Thorp, Wisconsin, for
the erection of a vault for nine corpses; that it appears that the
monument company was not aware of the provisions of sec.
157.12 and subsec. (2) thereof; that the state board of health
had no knowledge whatever of the fact that a mausoleum was
being built near Thorp by said company until it was completed
and ready to be turned over to Mr. "A". Mr. "A" apparently
refuses to pay for the mausoleum on the ground that it was not
built according to plans and specifications furnished by the said
monument company as a part of the contract with Mr. "A."
You also state that after the mausoleum was completed, the
monument company became aware of sec. 157.12 and thereupon
sent to your board plans and specifications, in compliance
with which they had constructed the mausoleum at or near
Thorp; that you submitted the plans and specifications to the
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state architect and engineer, Mr. Peabody, who after examining
the plans, wrote to the board of health as follows:

"I have examined the plans and specifications for the mauso
leum for the cemetery near Thorp, Wis. The plans are satis
factory and if the building is constructed in accordance, it will
comply with the law."

Since Mr. "A" refuses to pay for the building, claiming that it
is not built according to plans and specifications, the monument
company, through its attorney, is demanding that you decide
whether or not the plans and specifications have been followed.
Their contention is based on subsec. (2), par. (a), of said sec.
157.12, Stats. You state that the building was completed before
you had any knowledge of its being built; that it would be un
doubtedly more difficult now to determine whether the building
was constructed according to plans and specifications than it
would have been at a time when the mausoleum was in the pro
cess of construction.

You state that there are no funds appropriated to the state
board of health for this specific purpose, and that it might be
necessary, if you are required to issue an approval or disapproval
of this building, to have certain parts opened up to determine
whether the plans and specifications were followed.
You inquire whether, in view of this situation, it is a function

of the state board of health to approve or disapprove this build
ing and determine as far as possible whether it was constructed
to comply with the plans and specifications that were presented
to you after the building was completed.

Said par. (a), subsec. (2) of said sec. 157.12, Stats., reads thus:

"No person shall build a structure for corpses, wholly or
partly above ground, except in compliance with reflations
of the state board of health, and plans and specifications
previously approved by such board in writing. The state board
of health may adopt and enforce regulations governing the lo
cation, materials and construction of the same. Municipalities
may make and enforce additional consistent regulations. Such
board shall control the construction, and see that the approved
plans and specifications are followed. No departures shall be
made except upon approval in writing by such board. No such
structure shall be used until such board certifies in writing that
api^roved plans and specifications were followed and that the
maintenance fund has been deposited."

This statute makes it the duty of the board to control the
construction of mausoleums and see that the approved plans and
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specifications are followed. It also contains the prohibition pre
venting the use of the structure until the board has certified in
writing that the approved plans and specificationswere followed.
You are advised that it is the duty of the state board of health

to approve or disapprove this building. In view of the fact,
however, that this monument company was negligent in not
informing the state board of health of its contemplated construc
tion of this building, I think it should furnish you with the evi
dence and cause any parts of the building to be opened up, if
necessary, at its own cost so as to inform your board as to
whether the plans and specifications were followed.
JEM

Counties—Dance Hall Ordinances—Municipal Corporations—
Cities—County ordinance on regulation of dance halls does not
apply to city in county which has adopted ordinance regulating
dance halls.

August 21, 1925.
L. W. Bruemmer,

District Attorney,
Kewaunee, Wisconsin.

You state that under the dance hall ordinance in force in

Kewaunee county a licensee operating a dance hall in the city
of Kewaunee had his license revoked by the chairman of the
county board, and in accordance with the provision of the
county ordinance, it would stand revoked until the next meeting
of the county board, which in all probability would be in Novem
ber.

Under the recent amendment in sec. 59.08, subsec. (9),
giving to the cities the right to pass an ordinance regardless of
the existence of a county ordinance, the city of Kewaunee has
prepared its own ordinance and is preparing to issue a permit to
the licensee whose license was revoked by the county board.
You inquire: In the event a dance is held under the permit

granted by the city, is it a violation of the county ordinance,
or has the recent amendment of the legislature taken this case
out of the control of the county?

Subsec. (9), sec. 59.08 is amended by ch. 66, Laws 1925, by
inserting the following, at the end thereof:

"* * * Ordinances, by-laws, or rules and regulations en
acted by a county board, under this subsection shall not apply
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to any city in such county which has or may, hereafter, by
ordinance, regulate dance halls and other places of amusement."

This provision applies to your county and the city of Ke-
waunee, and your county ordinances do not apply to the city.

It follows that there can be no violation of the county
ordinance, by a dance being held under a permit granted by the
city of Kewaunee.
JEM

School Districts—Words and Phrases—School Year—In view
of uncertainty as to meaning of ch. 251, Laws 1925, and decision
of circuit court that no territory can be detached leaving less
than thirty-six square miles within union free high school dis
trict, no opinion is expressed on this question.
Term "school year" as used in subsec. (6), sec. 40.595, Stats.,

means academic year.

August 21, 1925.
John Callahan,

State Superintendent of Public Instruction.
In your letter of July 22 you present the following questions:
1. Does ch. 251, laws of 1925, permit the reduction of the size

of a union free high school district below that of thirty six square
miles, as prescribed in sec. 40.47, Stats.?

2. Does the term "school year," as used in ch. 251, laws of
1925, refer to the academic year which begins with the opening
of school in the fall and ends with the closing of school in the
spring, or does it refer to the fiscal year which begins July 1 and
ends June 30 of each year?
Ch. 251, laws of 1925, provides, in part, as follows:

"A new section is added to the statutes to read: 40.595. In
addition to any other method provided by law for altering the
boundary of a union free high school district, in any such
district having no union high school building approved by the
department of public instruction and having no bonded in
debtedness, territory may be detached as follows:
"(1) An application shall be filed with the school board signed

by at least two-thirds of the electors and by the owners of more
than one-half of the taxable property by assessed value, of the
territory which is requested to be detached.

"(4) Said application shall be filed with the clerk of the board
and within ten days thereafter such board shall meet and enter
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an order detaching the territory as requested and also de
termine the amount of the current indebtedness of such district
properly to be paid by the territory so ordered detached."

The section created by ch. 251 is placed in the statute im
mediately following the section providing for the method of
dissolution of any free high school district. Another procedure
for alteration of boundaries of union high school district is
prescribed in sec. 40.51, Stats. This provides for alteration by
joint action of the town board or boards and the trustees or
common council of any town, village or city which is a part of
such district. This section contains the following provisions:

"(4) Nothing in this section shall authorize the reduction of
the area of any union free high school district to less than thirty-
six square miles. Neither shall anything in this section author
ize the inclusion of any new territory without the consent of a
majority of the electors residing therein, * *

The foregoing provision is a part of the original statute re
lating to the establishment of union free high schools. This
statute requires the inclusion of at least thirty-six square miles
in the territory which is to be made a union free high school
district.

On its face ch. 251 appears to provide a complete additional
method for detaching territory from union free high school dis
tricts. This method differs from any which has been prescribed
in the statutes heretofore. The only provision corresponding to
it in any respect is that provided by ch. 431, laws of 1925,
relating to common school districts maintaining a high school.
Of necessity, this question can be finally decided only by the
courts.

The question has already come before one of the circuit courts
of the state, in the case of State ex rel. Irwin J. Morgan v. A. H.
Dornhrook, Director J. L. Havey, Clerk, and John White,
Treasurer, as the school hoard of the Rosendale Union Free High
School District. In this case which arose in Fond du Lac county,

the court held that territory could not be detached so as to
leave a union free high school district containing less than thirty-
six square miles of territory. We are informed that this case will
be appealed to the supreme court and undoubtedly we will have
an authoritative decision on this question in the near future.

While the question is very much in doubt, it would appear
that in view of the probability of an early decision by our
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supreme court and the disturbance which would be caused by
any attempt to detach territory to reduce a district below

thirty-six square miles where such detachment might be held to
be illegal, it would be the better policy not to make any order of
detachment pending such decision by the supreme court, where
such order of detachment would leave a district containing less
than thirty-six square miles.
The term "school year/' as used in ch. 251, laws of 1925,

refers only to the academic year which begins with the opening
of school in the fall and ends with the closing of school in
spring.

Subsec. (6), sec. 40,595, Stats. 1925, provides as follows:

"If application is filed within ten days of the close of any
school year or during vacation, but more than ten days before
the opening of any school year, the order shall be effective from
and after ten days from the date of filing of the order. If appli
cation be made during any school year the order shall be
effective at the end of such school year."

It is clear from the above provision that the legislature when
it used the term "school year," referred to the academic year
and not to the fiscal year. The term "fiscal year" has a definite
and well-accepted meaning. So also has the term "school year."
The fact that the legislature used the term "school year" instead
of the term "fiscal year" indicates that the language of the stat
ute was to be interpreted in the commonly accepted manner.
CAE

School Districts—It is necessary that petition to detach prop
erty from school district under ch. 431, Laws 1925, include all
property lying outside city or village.

August 24, 1925.
Geo. W. Lippert,

District Attorney,
Wausau, Wisconsin.

You direct attention to sec. 40.85, subsec. (1), Stats., being
ch. 431, laws of 1925, which provides, in part, as follows:

"Whenever a common school district maintaining a high
school consists of territory both within and without the corpo
rate limits which is used for agricultural purposes of any city
or village having a population of five hundred or more, the terri
tory lying outside such limits may be detached * * *."



402 Opinions of the Attorney General

You inquire whether or not the property to be detached must
include all the property outside the corporate limits used for
agricultural purposes or whether only a part of such property
can be selected so to be detached.

The statute seems very clear on this point. It provides for
detachment of "the territory lying outside such limits." I am
of the opinion that this language is so clear as to not admit of
construction and that the order of detachment and the petition
therefor must include all the property authorized to be included
under the statutes.

There is, of course, an option as to including lands used for
agricultural purposes within a city or village, which may or may
not be included as the petitioners may elect on the joining of
electors residing on such property.
HLE

Counties—Education—Bliyid—Check erroneously issued by
county officials may be returned and new check issued for cor
rect amount. New check can be issued only to party entitled to
money, in this case deceased blind person. It may be cashed by
his legal representative.

August 24, 1925.

Otto L. Glen,

District Attorney,
Clintonville, Wisconsin.

You state that one A, on June 3, 1925, made application to
the county board of your county for a pension as a blind person.
His petition was granted in November, 1924, and he received
one check for the first payment in January, 1925, and second
quarterly payment on April 1, 1925; on May 3, 1925,he died;
that no information was brought to the county officials and on
July 1, 1925, they issued county check, signed by county chair
man, county treasurer and county clerk, on a county depository
for the sum of $37.50.

Mr. A died without leaving any money and his relatives, who
are poor, were required to defray the funeral expenses. You
inquire:

"Can this check be cashed by his son to defray his funeral
expenses?"
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The answer is that it cannot. No one but the person in
whose favor it is drawn or his legal representatives can cash the
check.

"If the answer is no, can this check be surrendered to the
county and canceled and a check for the pro rata from April 1st
to May 3, 1925, be written by the county board in the name
of his son who defrayed the funeral expenses?"

This answer must also be in the negative. The check may be
surrendered to the county and canceled and a new check issued
for the pro rata from April 1st to May 3d, but the check must be
made in the name of A, the party who had the legal claim for it.
The check can then be cashed by the legal representative of A,
or if the son gives a bond to the depository the said depository
will probably cash the new check to the son, but it does so at
its own risk.

JEM

Elections—Ballots—Primary election ballot for special elec
tion for United States senator should not contain separate
ticket under title "LaFollette-Wheeler Progressivism,"as there
is no such political party in Wisconsin.

August 24, 1925.
Fred R. Zimmerman,

Secretary of State.
Replying to your inquiry with regard to whether or not there

should be placed upon the primary ballot a separate ticket under
the title of "LaFollette-Wheeler Progressivism," I beg to say
that the designation you mention was used by the independent
candidacies of Robert M.LaFollette for president and Burton
K. Wheeler for vice-president at the last presidential election,
and that there is no such party.
The statute, under ch. 448, laws of 1925, sec. 5.05,subsec. (6),

par. (d), provides the only method under which the group sup
porting such independent candidacies can be converted into a
political party. Such action must be taken by the chairman and
the secretary of such organization, and in the absence of action
on their part, there can be no such party and you are not author
ized to add a separate ticket on the primary ballot.
HLE



401 Opinions of the Attorney Generat.,

Fish and Game—Hunting Licenses—Nonresident who, by
false statement concerning his residence, obtains resident
hunting license, violates sec. 4562c, Stats. 1923 (sec. 348.383,
Stats.).

Nonresident who hunts without having nonresident hunting
license violates sec. 29.09, subsec. (1), Stats.

August 25, 1925.
Conservation Commission.

Mr. Matt Patterson, Secretary.

From your letter and enclosures of August 17, the following
appears: In the fall of 1924 one "G" filled out an application for
a resident hunting license. The application was in affidavit form,
stated "G" 's post office to be Kenosha, and that "i * * *
have been a resident of Wisconsin for one year preceding this
date;" and was signed by "G". However, it was not subscribed
and sworn to before a notary public or other authorized officer
and so was not "verified by the affidavit of the applicant," as
provided by sec. 29.09, subsec. (2), Stats. Nevertheless, a
resident hunting license with deer tag was issued to "G" through
the county clerk of Iron county by his clerk in the absence of the
county clerk. In June, 1925, "G" applied for a nonresident
fishing license, stating his address to be Chicago, 111., and "I
have been a resident of said city and state for the period of 52
years."

Your question is whether "G" violated the Wisconsin fish and
game laws in obtaining the resident hunting license. You state
that the district attorney of Iron county desires an opinion from
the attorney general before taking steps because (1) the applica
tion for a resident hunting license was not .signed in the form of
an affidavit by a notary public and (2) the county clerk did
not issue the license himself.

Sec. 4562c, now numbered 348.383, Stats., provides:

"Any person who shall make to any county clerk authorized
to issue licenses for the pursuit, hunting or killing of game a
false statement concerning his residence, and thereby obtain
such a license therefor as only residents of this state are entitled
to, shall be punished by a fine of not less than five hundred dol
lars nor more than one thousand dollars, or by imprisonment in
the county jail not less than four months nor more than one
year, or in the state prison not exceeding one year."
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Sec. 29.10, Stats., authorizes the issuance of resident hunting
licenses and deer tags by county clerks. Accordingly applica
tions therefore are submitted to the various county clerks.

It would, therefore, seem clear that any false statement on
such an application would be a false statement made to a county
clerk within contemplation of sec. 4562c, Stats. 1923.

Manifestly one of the above cited statements as to the
residence of "G" must have been false. If in his application for a
resident hunting license, which was submitted to the county
clerk of Iron county, "G" 's statement as to his being a resident
of Wisconsin was untrue, then, in my opinion, he violated sec.
4562c, above quoted, by making to a county clerk a false state
ment concerning his residence and thereby obtaining a resident
hunting license. Very probably "G" did not commit perjury
under sec. 4471, now numbered 346.01, or false swearing
under sec. 4471a, now numbered 346.02, because he did not
make the statement under oath. Under sec. 4562c, the fact that
his statement was not verified before a notary public or other
authorized officer does not render it any the less a false state
ment. Nor would it seem that "G" could set up that the resident
hunting license which he obtained was not in fact a license be
cause issued by the county clerk's clerk, and I am of the opinion
that the setting up and proving of such facts would not consti
tute a defense.

Your attention is further directed to sec. 29.09, subsec. (1)
Stats., which prohibits hunting any game "unless a license
therefor has been duly issued * * The statutes clearly
indicate that a nonresident must have a nonresident hunting
license. Sec. 29.12. Hence, in my opinion, a resident hunting
license would be no protection to a nonresident while hunting
thereunder. I am, therefore, of the opinion, that if "G" being a
nonresident, hunted under a resident hunting license only, he
violated sec. 29.09 (1), Stats. The penalty applicable would be
that provided by sec. 29.63, subsec. (1), par. (b), Stats.
FCS
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Peddlers—Retail merchant who carries goods from house to
house does not require peddler's license if sales are ordinarily
made in pursuance of prior orders, with only occasional excep
tions; but if he makes regular practice of selling to persons who
have not placed prior orders, he does require license.
He may be peddler though his sales are to regular customers.

August 25, 1925.
John A. Thiel,

District Attorney,
Mayville, Wisconsin.

In your letter of August 10 you state that one Weinberger is
engaged in a general grocery business at Knowles, Wisconsin;
that as part of his business he makes regular and usually daily
trips into the surrounding territory; that he has a permanently
established business at Knowles; that all of the people he goes to
see are his regular customers; that recently one hundred of his
customers signed the following request:

"I, the undersigned, hereby request that James Weinberger
call at my place once a week and deliver to me all necessary
groceries, food-stuffs, bakeries, meats and dry goods and any
other articles which he sells at his place of business at LeRoy,
Wisconsin;"

that accordingly Weinberger makes trips with an auto into
the country, taking groceries with him, delivering the orders and
taking orders for more goods; that he also sells some groceries
directly to the customers from his truck. The question is whether
Weinberger is liable to pay a state peddler's license.

It is well established that a person may have a fixed business
domicile and yet be a peddler, and that he may be such regard
less of whether he carries the whole or only a part of his stock of
goods with him. DewJtW i). 155 Wis. 249, 251. It is equally
well settled that going about from place to place making sales
at retail of goods carried along is peddling even though the sale
be made to regular customers. 21 R. C. L. 184. So in the Dewitt
case above cited the defendant was held to be a peddler under
the following facts: He was engaged in going about the country

selling at retail Watkins remedies which he carried with him;

he had a definite territory which he covered; he had regular cus

tomers upon whom he periodically called.
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It is the method of disposing of the goods which makes a
person a peddler. As defined by our supreme court in the Dewitt
case:

*'♦ » * A peddler is simply one who peddles, and any
one peddles who sells at retail from place to place, going from
house to house, carrying the goods to be offered for sale with
him." Demtt v. State, 155 Wis. 249, 251.

It is likewise generally held that peddling involves the mak
ing of present sale and that mere order taking or delivery of
goods previously ordered is not peddling. 21 R. C. L. 184; XI
Op. Atty. Gen. 56 and 59.

Basing his opinion on the assumption that the milk was
delivered pursuant to prior orders, the attorney general has
ruled that a milk dealer is not a peddler. Op. Atty. Gen. for
1908, 602, 606. He has also ruled that the occasional sale
(incidental to the main business of delivery of prior orders)
from a wagon to persons who have not placed prior orders does
not make a butcher (VI Op. Atty. Gen. 253, VII Op. Atty. Gen.
560), manufactiu-ing baker (XII Op. Atty. Gen. 162), or milk
dealer (Op. Atty. Gen. for 1908, 602, 606) a peddler.

Although mere order taking or delivery in case of previous
orders is not peddling, it has been held that the same individual
may be both an order taker or an order filler and a peddler by
habitually making sales of both types. Saulshury v. State, 43
Tex. Grim. 90, 63 S. W. 568. See also Standard Oil Co. v. Com
monwealth (Ky.), 80 S. W. 1150.

From the foregoing the conclusion is that if Weinberger's
main business in going about the country carrying his goods
with him consists in taking orders and delivering goods previ
ously ordered with only an occasional and incidental sale to
persons who have not placed prior orders, then he is not a
peddler; but that if in addition to taking orders and delivering
goods previously ordered he also makes it a regular practice to
sell to persons who have not placed prior orders, then he is a
peddler.

I think it clear that the "request" above quoted is not an
order for future delivery of goods such as would take Wein
berger out of the category of a peddler. In fact no specific goods
are ordered thereby. Nor would it seem that the language "call
at my place once a week and deliver to me all necessary gro
ceries, food-stuffs, bakeries, meats and dry goods and any other
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articles which he sells" would bear the construction that the

person signing the "request" would be bound upon delivery of
"all" and "any" such goods to accept the same. The "request"
is obviously only a semblance of an order and an attempt to
evade the peddlers' licensing law. See Johnson v. State (Ala.),
78 So. 419. See also Op. Atty. Gen. for 1908, 602, 606.
You cite certain attorney general's opinions. What VII Op.

Atty. Gen. 560 ruled is above stated. IV Op. Atty. Gen. 608
ruled that a butcher need not take out a peddler's license to sell
meat to his regular customers from a delivery wagon. In so far
as inconsistent with the present opinion the earlier opinion is
overruled. Ill Op. Atty. Gen. 611 ruled that one selling at
wholesale to dealers for purposes of resale is not a peddler. Such
opinion is not here in point for the reason that the facts pre
sented show Weinberger to be engaged in selling at retail.
FCS

Bridges and Highways—Order of town board altering high
way, where such alteration involves construction of two bridges
costing more than three hundred dollars each, must be submit
ted to and approved by electors before county is under any legal
obligation to appropriate money to pay portion of cost of such
bridges.

August 26, 1925.
N. S. Boardman,

District Attorney,
Mineral Point, Wisconsin.

You state that the town board of a town in your county,
pursuant to a proper petition, ordered an alteration or relocation
of a highway under the provisions of sec. 80.02, Stats.; that the
road which was altered ran in an irregular or meandering line;
that the greatest distance between the highway in its original
location and its present location is 300 yards; that the altera
tion establishes the highway in a straight line; that there were
two bridges on the original highway, and that it is necessary to
have two bridges on the highway as altered; that these bridges
will each cost $1200 to construct; that such order of the town
board was not submitted to and approved by the electors of the
town.

You inquire whether the county may legally pay a proportion
ate share of the cost of these bridges, as provided in sec. 87.01,

'U'
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Stats., in view of the fact that the order of the town board was
not submitted to and approved by the electors of the town.
You state that in your opinion the proposed change in the

highway is a mere "alteration," and not a "laying out" of a
highway within the meaning of sec. 80.02, Stats., and for that
reason that the order of the town board did not have to be sub
mitted to and approved by the electors. I have carefully con
sidered your well stated reasons for that opinion, but I am un
able to agree with it.
I think that the order, before becoming effective, must be sub

mitted to and approved by the electors of the town, irrespective
of whether it is to be considered as an order for the "laying out"
or the "alteration" or "relocation" of the old highway.

Sec. 80.02, Stats., as amended by eh. 84, laws of 1925, pro-
\'ides, in part as follows:

"When six or more resident freeholders or homesteaders under
the laws of the United States vdsh to have a highway laid out,
widened, altered or discontinued in their town, they may make
application in writing to the supervisors of said town for that
purpose. * * * When the laying out of a highway would
require the construction of a bridge costing more than one
thousand dollars, the order of the supervisors laying out such
highway shall not be effective unless approved by the electors
of the town, * *

The limitation was formerly three hundred dollars.
In my opinion, the words "laying out of a highway" involving

the construction of bridges costing in excess of one thousand
dollars each, contained in the sentence requiring approval by the
electors, includes an alteration or relocation of an existing high
way, as well as the laying out of an entirely new highway; in
other words, that an alteration or relocation which requires the
construction of new bridges is a laying out, within the meaning
of this requirement. It is a familiar rule of construction, as you
say, that we must look to the intent and purpose of the legisla
ture, and the evils to be remedied or prevented, as ascertained
from the whole statute, in ascertaining the meaning of statutory
language. Applying this rule here, it is plain to my mind that the
legislature intended that the electors should not only have the
veto power as to an order of the town board which involves the

building of bridges costing more than the stated amount when a
highway is originally laid out, but should also have it as to an
order so altering or relocating such a highway as to provide for
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a changed route which requires the construction of such
bridges, and that the evil to be prevented was the effective mak
ing of any order by the town board necessitating such extra
ordinary expense in the matter of town highways without the
consent of the electors.

Sec. 87.01, subsec. (1), Stats., reads in part, as follows;

"When any town has voted to construct or repair any bridge
or highway maintainable by the town, and has provided for such
portion of the cost of such construction or repair as is required
by this section, the town board shall file a petition with the
county board setting forth said facts and the location of the
bridge; and the county board, except as herein provided, shall
thereupon appropriate such sum as will, with the money pro
vided by the town, be sufficient to defray the expenses of con
structing or repairing such bridge."

Under this statute, the county is obliged to appropriate
money (within the limitations contained in subsec. (2) of this
section) to defray a portion of the cost of the construction of a
bridge or bridges in a town when the town has "voted to con
struct" a bridge in the town, but before any liability for such
appropriation rests upon the county the statutory requirements
must be complied with. Since the electors have not approved the
order of the town board of supervisors, the town has not "voted
to construct" a bridge within the meaning of sec. 87.01 (1),
Stats. Hence, until such approval has been had, the county is
under no legal obligation to appropriate money to pay a portion
of the cost of the bridges. But under subsec. (6), sec. 83.03, the
county board may, in its discretion, construct or aid in con
structing any bridge in the county.
FEE

Public Officers—Coroner is not required to sign certificate of
death in case where no inquest is held.

August 29, 1925.
Board of Health.

You inquire whether a county coroner can legally certify
to the cause of death in cases where a coroner's inquest is not
held. For example, in a case where the coroner makes an investi
gation and there is evidence that the cause was suicide and con
sequently an inquest is not held, can the coroner enter the cause
of death on the death certificate over his signature?
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See. 69.39, Stats., provides:

"Any coroner whose duty it is to hold an inquest on the body
of any deceased person, and to make the certificate of death
required for a burial permit, shall state in his certificate the
nature of the disease, or the manner of death, and if from ex
ternal causes or violence whether "probably" accidental, suicidal
or homicidal, as determined by the inquest; and shall, in either
case, furnish such information as may be required by the state
registrar to classify the death."

I find no provision in this statute or in the law anywhere
requiring the coroner to sign a death certificate in any case
where no inquest is held. Sec. 69.39 refers only to a certificate
of death made by the coroner when an inquest was duly held by
him. A certificate of death in other cases is required to be made
by a physician. See sees. 69.36 and 69.37.
Your question must, therefore, be answered in the negative.

JEM

Public Officers—District attorney may properly defend one in
civil action for damages for assault and battery after criminal
prosecution predicated on same facts in justice court in which
district attorney had no part has been terminated and time for
appeal has expired.

August 29, 1925.
Irving Breakstone,

District Attorney,
Oconto, Wisconsin.

You inquire:

"Is it lawful and ethical for a district attorney to defend a
civil action for damages for assault and battery in the circuit
court after a criminal action based on the same set of facts has
been disposed of in justice court, wherein the defendantin circuit
court paid a fine and costs in justice court, the district attorney
having absolutely no connection with the prosecution in justice
court?"

It is not a part of the duties of the district attorney to prose
cute common assault and battery in justice court, under sec.
59.47, subsec. (2).

In sec. 59.49 it is provided:

"No district attorney shall * ♦ * be concerned as at
torney or counsel for either party, other than for the state or
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county, in any civil action depending upon the same state of
facts upon which any criminal prosecution commenced but un
determined shall depend; * *

There is no statutory provision from which it could be in
ferred that it is unlawful for the district attorney to defend in a
civil action one sued for assault and battery.
I assume that no appeal has been taken to the circuit court

and that the time for appeal has gone by so that the prosecution
can be considered terminated as contemplated by the statute
and finally disposed of. If, however, the time for appeal has not
gone by, or if the defendant in the criminal case has taken appeal
to the circuit court, then it would be improper for the district
attorney to defend him in the assault and batterycivilactionfor
the reason that it is his duty to prosecute in the circuit court.
Sec. 59.47 Wis. Stats.; I Op. Atty. Gen. 472; VI Op. Atty. Gen.
290.

Under the facts stated and assumed, I believe it is perfectly
lawful and ethical for a district attorney to appear for the de
fendant in a civil action for damages charged with assault and
battery.
JEM

Education—Military Service—Soldiers' Bonus—Ex-service
man who has been attending approved school in Wisconsin
without assignment is entitled to soldiers' bonus upon assign
ment by adjutant general.
Person who has been attending school outside of state since

July 1,1924, is not entitled to bonus.

August 29, 1925.
Ralph Immell,

Adjutant General.
You submit the application of one Morton A. Lee for an

educational bonus. It appears that Mr. Lee for some time past
has been in attendance at the university of Wisconsin law school.
He had received his cash bonus prior to his entrance to the law
school. During the year 1923 he made application to the state
superintendent for assignment to the university law school. He
was informed by an official in that office that as the benefits of
the educational bonus would expire before the amount he had
originally received as a cash bonus could be liquidated, it would
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be needless for him to file a formal application. It now appears
that if he had filed formal application he would have, in fact,
received more than the amount of his cash bonus. You inquire
if he is now eligible to back bonus.
Owing to the fact that the soldiers' bonus law had been

amended by several legislatures and to the further fact that the
operation of the law has been extended several times, the inter
pretation of the various provisions is somewhat difficult.

It is not deemed necessary in this opinion to review the history
of the legislature as this has been done in former opinions of the
attorney general. The legislature of 1925, however, unmistak
ably showed that it intended that the operation of the law
should be extended so as to give the bonus, wherever reasonably
possible, to one who was attending an educational institution
in Wisconsin.

Your attention is directed to subsecs. (1), (2), and (3), sec. 2,
ch. 191, laws of 1925, which provide as follows:

"(1) Any person described in subsection (1) of sec. 37.25 of
the statutes, who furnishes to the adjutant general such proofs
as he shall require, that he is eligible to the provisions of sec
tion 37.25 shall be entitled to receive thirty dollars per month
while in regular attendance at any school in Wisconsin ap
proved by the adjutant general, but not to exceed, in addition
to all sums heretofore received under the provisions of section
37.25 of the statutes, a total of one thousand eighty dollars.
"(2) All powers and duties conferred on the state superin

tendent of public instruction by sections 37.25, 37.251, 37.252
and 37.253 of the statutes are conferred upon the adjutant gen
eral to such an extent as to enable him to carry out the provi
sions of this section.
"(3) The benefits provided in this section shall not be avail

able after July 1, 1927. Any person described in subsection (1)
of section 37.25 who has been in regular attendance at an ap
proved school in Wisconsin since July 1, 1924, but who has not
received any benefits under this section because of the limita
tions in subsections (1) and (3) heretofore in effect, shall be en
titled to receive the benefits provided for by this section from
July 1, 1924."

Wisconsin was the first state to adopt a comprehensive system
of soldiers' bonus legislation. Each successive legislature has
clearly shown its desire that ample educational facilities be
given to honorably discharged soldiers. From the beginning
Wisconsin has been probably more solicitous for the welfare of



414 Opinions of the Attorney General

the ex-service man than almost any other state in the union.
I am of the opinion, therefore, that the legislature intended that
all persons who would be otherwise entitled to the bonus and who
are attending approved institutions in this state should be en
titled to the bonus upon assignment by the adjutant general.
You further inquire if an applicant who was attending school

at an institution outside of the state since July 1,1924, is entitled
to the bonus. This question is answered in the negative. Your
attention is called to subsec. (3), above quoted:
*  * *"Any person described in subsection (1), of section

37.25 who has been in regular attendance at an approved school
in Wisconsin since July 1, 1924."
You should not, therefore, grant any application for bonus

after July 1,1924, when the applicant has been attending school
out of the state.

CAE

Corporations—Securities Law—Co-operative agreement de
scribed herein is security, sale of which in this state requires
permit under sec. 189.02, subsec. (7), Stats.

Foreign corporation cannot sell such security in this state
without having license to transact business in this state as
foreign corporations.

August 29, 1925.
Railroad Commission,

Securities Division.

Attention George C. Mathews, Director.
You have furnished me with a copy of a so-called co-operative

membership agreement which you say is being sold in various
communities in Wisconsin by the United States Consolidated
Fox and Fur Corporation. You inquire whether this con.stitutes
a security within the meaning of the terms as defined by the
security act.
The said co-operative membership agreement is made be

tween the corporation and the person purchasing the member
ship, who is referred to herein as purchaser. It purports to give
the purchaser a membership in ten pairs of foxes, said foxes to be
located on a ranch in a specified county. The said foxes will be
set aside under the United States Fox and Fur Corporation
membership plan of ownership, said plan to consist of fifty
memberships valued at three hundred dollars each, each mem-
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bership representing the ownership of a one-fiftieth part of the
above mentioned ten pairs of foxes.
The party of the first part agrees to ranch the ten pairs of

foxes, together with the increase of their young, until such time
as their increase together with the original ten pairs have reached
such a number that each membership has received one pair of
equal quality foxes for each membership paid in full. Enough of
the increase of the above ten pairs would be sold each year to
cover the ranching charges of one hundred and fifty dollars per
pair per season, together with a bonus of ten dollars for each pup
raised to maturity. When all members are to receive their
respective pair of foxes, each consisting of one male and one
female, under this plan, the membership club will be closed.

Securities under sec. 189.02 are defined in subsec. (7) as
follows:

" 'Security' or 'Securities' include all bonds, stocks, certi
ficates of interest in a profit-sharing agreement, notes or other
evidences of debt, or of interest in or lien upon any or all of the
property or profits of a company; and all interest in the profits
of a venture and the notes or other evidences of debts of an
individual; and any other instrument commonly known as a
security."

This definition has been enlarged by legislation since the
decision of our court in the case of Creasy Corporation v. Enz
Brothers Company, 177 Wis. 49, and the opinions in IX Op.
Atty. Gen. 482 and 485, X Op. Atty. Gen. 683 and XI Op. Atty.
Gen. 857 and 350. It is now so broad in its scope that it certainly
includes a membership such as is described herein. The pur
chaser certainly acquires an interest in the profits of a venture.
You are advised that this membership agreement constitutes

a security within the meaning of our statutes, and it cannot be
sold without a permit. Neither can it be sold in this state by
a foreign corporation, such as you say this is, being incor
porated in Delaware, without having been authorized to trans
act business in this state as a foreign corporation.
JEM
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Mothers' Pensions—Mother with three children whose hus
band is in prison for six months may receive pension provided
other conditions set forth in statute are present.

September 1, 1925.
R. M. Orchard,

District Attorney,
Lancaster, Wisconsin.

You state that a resident of Grav county was recently com
mitted to the house of correction a\ Milwaukee for a term of
six months and that he has a wife and three children who are
dependent upon the public for support. You direct my atten
tion to the provisions of subsec. (5), sec. 48.33, which provides
among other things that "the period of aid must be likely to
continue longer than one year" and you inquire whether these
children are entitled to receive aid under the mothers' pension
act.

It will be impossible to decide definitely the question sub
mitted. The same subsection of the statute provides:

mother must be without a husband or the
wfe of a husband * * * who has been sentenced to a penal
institution for three months or more, or of a husband who has
continuously deserted her for three months or more, * * *"

The fact that this man was sentenced to the house of correction

for a term of six months does not necessarily prove that the
mother and children will not need to receive a mother's pension
for a period of longer than a year. The express terms of the
statute require an imprisonment of the husband for only three
months and the implication is that if the circumstances are such
that the family needs aid for a period likley to continue longer
than one year, the aid may be granted.
You have not given sufficient data for me to state whether this

mother is entitled to receive a mother's pension. I can only
say that the imprisonment of the husband for only six months
does not show that the negative answer must be given.
JEM
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Municipal Corporations—City Salaries—Public Officers—
City Clerk—City Water Commission Secretary—It is not lawful
to increase salary of city clerk on account of his performing
duties of secretary of city water commission.

September 2, 1925.

Railroad Commission.

You call attention to par. (d), subsec. (6), sec. 62.09, Stats.,
and inquire whether or not it is lawful to combine the duties
of city clerk with those of secretary of the city water commission
and increase the salary of the city clerk for performing the
duties of both offices.

The subsection referred to by you provides as follows:

"No officer receiving a salary shall receive for services of any
kind rendered the city any other compensation, but he may re
ceive moneys from a pension fund, or for services rendered the
school board of the city in any night school, social center, sum
mer school or other extension activity."

In view of the prohibition contained in this section, I think
it is clear that it would not be lawful to increase the city clerk's
salary on account of performing the duties of secretary of the
city water commission, and your question is, therefore, answered
in the negative.
CAE

University—University extension department does not have
authority to give correspondence courses without cost to
ex-service men.

September 2, 1925.

Dean L. E. Reber,

University of Wisconsin.
You have requested the official opinion of the attorney

general as to whether the university extension division can give
free tuition to soldiers affected by ch. 191, laws of 1925.

Sec. 37.25, Stats., provides for certain educational benefits for
persons who served in the United States forces during the world
war and who have received an honorable discharge from such
service. Sec. 37.251, subsec. (1), provides that any person
described in sec. 37.25 who does not avail himself of the full

time educational opportunities provided for in that section
"may take without cost correspondence courses from the uni
versity extension division of the University of Wisconsin."
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Sec. 37.253, subsec. (2), provides that the educational oppor
tunities provided for in sees. 37.25 and 37.251 shall not be avail
able after July 1, 1924. The right to take correspondence
courses %vithout cost, therefore, expired on July 1, 1924, and
unless the legislature of 1925 gave you authority to give such
courses without cost, you are not authorized to do so.
Ch. 191, laws of 1925, contains no provision which extends the

benefits provided in sec. 37.251, Stats., above referred to. It
contains the provision that "the benefits provided in this sec
tion shall not be available after July 1, 1927." It does not,
however, provide for benefits by way of correspondence courses.
Since the right to give such courses expired on July 1, 1924,
and neither ch. 191, laws of 1925, nor any other law has renewed
or reenacted the correspondence course provision, it appears
clear that you do not now have authority to give correspondence,
courses without cost.

CAE

Elections—Polls—In town's at special primary held on Sep
tember 15, 1925, for nomination of candidates to fill vacancy
in office of United States senator, polls must be opened at
nine o'clock in morning and closed at eight o'clock in evening,
unless changed by petition as provided in sec. 6.35, subsec. (2),
Stats.

September 2, 1925.
Dorothy Walker,

District Attorney,
Portage, Wisconsin.

You ask to be advised as to what time polls must be opened
and closed in towns at the special election for the nomination
of candidates for United States Senator on September 15.
This is governed by the provisions of sec. 6.35, Stats. In

subsec. (3) it is provided:

"The provisions of subsections (1) and (2) as to the time of
the opening and closing of polls and to the extension of such time
by petition shall apply to the September primary excepting that
in towns the polls during such primary shall be opened at nine
o'clock in the morning and closed at eight o'clock in the evening,
unless a petition as provided for in subsection (2) is filed with
the town clerk in fixing such time at not earlier than nine o'clock
in the forenoon and not later than five-thirty o'clock in the after-
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noon. The time fixed in said petition shall become effective from
and after the date of the filing thereof."

In sec. 5.25, relating to primaries for special elections, subsec.
(5) provides:

"Except as otherwise provided and except when inconsistent
herewith the provisions of this chapter respecting September
primaries are applicable to all primaries held under this section."

Subsec. (1), sec. 5.29 reads thus:

"Except as otherwise specially provided all the provisions of
chapter 6 of the statutes, relating to the qualification or registra
tion of electors, notices of or pertaining to elections, poll lists,
party challengers and challenges, officers and their duties, hours
when the polls are to be opened and closed, canvass and return
of votes, the solicitation of voters at the polls or to any other
step or proceedings in preparation for or in the conduct of elec
tions, are applicable to primaries in so far as they are consistent
with this chapter."

You will note that under sec. 5.25, subsec. (5), the provisions
of ch. 5 respecting September primaries are made applicable to
primaries held for special elections. It is true that the pro
visions of sec. 6.35, subsec. (3), above quoted, are not contained
in ch. 5, but in view of the provisions of sec. 5.29 that all the
provisions of ch. 6 of the statutes relating to the hours when
the polls are to be opened and closed are applicable to primaries,
so far as consistent with ch. 5, it is manifest that this incorpo
rates into ch. 5 the provisions relating to the September primary
in sec. 6.35, subsec. (3).
You are therefore advised that the special primary to be held

on September 15 for the nomination of candidates for a United
States senator to fill the vacancy caused by the death of the
late Senator Robert M. La Follette must be opened in towns at
nine o'clock in the morning and closed at eight o'clock in the
evening, unless a petition for a change of time has been filed
as provided in subsec. (2), sec. 6.35, Stats.
JEM



420 • Opinions of the Attorney General

Fish and Game—Hunting Licenses—County clerk is required
by sec. 29.09 to collect hunting license fees and to return same
to conservation commission on first day of each month, less his
commission of 10 per cent for collection.

If he deposits such funds in local bank until so remitted, they
are deposited at his risk, and he is not relieved from his duty
to return such funds to conservation commission because of

failure of bank.

September 3, 1925.
Elmer S. Hall,

Conservation Commissioner.

You enclose a letter from Samuel Meyer, county clerk of
Buffalo county, in which he says that the moneys received by
him for hunting licenses was $476.20, for which you have made
demand, and as an excuse for not paying the same to you he
says that this money was deposited by him in the ordinary
course of business at the First National Bank of Alma, Wis
consin, and that the bank failed and was closed by the national
bank examiner on October 27, 1924, and is in the hands of a
receiver for liquidation.
He states that at the time these funds were deposited in this

bank, it was a depository for state funds, designated as such by
the state treasurer of Wisconsin and was also a depository of the
county's funds. And he says when he deposited such funds
he exercised due care and diligence in view of this situation and
for that reason he feels that the loss should not fall on him

personally.
In reply will state that sec. 29.09 requires the county clerk

to issue licenses upon payment to him of the license fees; and it

provides that he shall retain 10 per cent of the amount so re
ceived for his compensation and the remainder he shall return
to the state conservation commission on the 1st day of each
month.

That section provides very clearly the procedure and the re
lationship of the county clerk to such license fees.

I notice that the county clerk claims that he deposited the li
cense money in a bank which was designated for both county
and state funds, but he does not state how he deposited it and
he does not state that such depositing was in the name of the
conservation commission or that it was so deposited under any
arrangement with the conservation commission as a payment
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to the commission of such funds, so that I do not see how the
county clerk can claim that because he deposited this license
money in the same bank that the county treasurer deposited
the county funds it would relieve him from the duty imposed
upon him by sec. 29.09 to return such funds to the state con
servation commission on the first day of each month.

Sec. 14.42 provides that the state treasurer shall receive and
have charge of all money paid into the treasury. Sec. 14.46
provides that the state treasurer may deposit any state moneys
in his hands in any bank that has complied with the law as a
state depository.

Sec. 59.20 provides that the county treasurer shall receive all
moneys belonging to the county and all other moneys which by
law are directed to be paid to him, but clearly none of these
provisions cover the funds in question, for these funds are col
lected by the county clerk under the provisions of sec. 29.09
and are to be held by him until the first day of the next month
when he is required to return them, not to the county treasurer
nor to the state treasurer, but to the state conservation com
mission. That would require him as county clerk to keep the
funds so received by him until the first of the next month in any
way that he saw fit and, if he deposited them in any bank, it
would be in his name and at his risk and under his duty to re
turn to the state conservation commission such funds on the

first day of each month less his percentage for collection.
TLM

Criminal Law—Vagrants—Peddlers—Side Shows—Fortune
teller is not "side show" under sec. 129.14; is vagrant under
sec. 348.351, Stats.

September 4, 1925.
C. B. Ballakd,

State Treasury Agent.

In your letter of August 31 you refer to sec. 129.14 Stats.,
which requires, among other things, the licensing of a "side
show," and you ask whether a palmist or fortune teller opera
ting at fairs is a side show and liable to take out-a license.
The answer is in the negative.
Under sec. 4556a, Stats. 1923 (sec. 348.351, Stats.), "fortune

tellers and other like impostors" are deemed vagrants, and are
liable to be punished by imprisonment at hard labor in the



422 OpinioxVS of the Attorney General

county jail not exceeding ninety days or by solitary confine
ment therein not less than three days nor more than ten days.

Since fortune telling is thus declared to be unlawful, it is clear
that the legislature did not intend to authorize the licensing of
the same. See XIV Op. Atty. Gen., 315.
FCS

Appropriations and Expenditures—Superintendent of public
property is justified in refusing to accept bid of concern whose
typewriter has proved unsatisfactory.

September 4,1925.
John Meeks,

Superintendent of Public Property.
In your communication of September 1 you direct my atten

tion to sec. 20.10, in which a revolving appropriation for your
office has been made for the purchase of office supplies, etc.,
which you are to furnish to the various offices as in the judg
ment of the requisitioning officers are required for their respec
tive offices. You state that a requisition from the secretary of
state's office for twenty-four new typewriters and twenty-four
typewriter desks and other office supplies was received in your
office during your temporary absence; that in compliance with
sec. 33.04 the chief clerk requested several typewriting con
cerns to enter bids, among them a concern which was repre
sented by a local agent. The bid for this machine was the
lowest, but the secretary of state refused to accept the machine,
and the contract was let to the next lowest bidder, whose
typewriter was acceptable for the work required.
You have received communications from the attorneys for

the agent, who have notified you that they demand as his at
torneys that the superintendent of public property accept his
bid for these machines and countermand the order which you
have given to the company who sells the typewriting machine
that was acceptable, and state that unless this is done they
will begin such action as they deem proper to recover for the
agent damages suffered by reason of an alleged failure to com
ply with the law. You ask to be advised as to what course you
should take in regard to this matter.

Sec. 33.04 so far as is pertinent provides,

*  * When such supplies, materials, fixtures, apparatus
or equipment cannot be purchased at the state prison or any of
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the other public institutions of the state and the cost thereof
exceeds one hundred dollars, the said superintendent shall, in
such manner as he shall deem best to secure the attention of
probable bidders, invite proposals to furnish the same and shall
purchase from the lowest responsible bidder."

You state that you know from your own knowledge that there
are in operation in the capitol tj^iewriters of this make which
are not satisfactory.
The lowest responsible bidder is a term that has often been

considered by the court. It means not only the bid by the one
whose pecuniary ability to perform the contract is best but the
one in point of skill, ability and integrity who is most likely to
do faithful, conscientious work and fulfill the contract promptly
according to its letter and spirit. 5 Words and Phrases 4255
citing Hoole v. Kinkead, 16 Nev. 217, 220.

"lowest bidder"
"A statute requiring municipal contracts to be given to the

lowest bidder is not to be 'construed literally, and accepted as an
absolute restriction. In such case undoubtedly the bid should be
bona fide, and should conform strictly to the prescribed specifi
cations; but in determining whether a bid is the lowest among
several others the quality and utility of the thing offered—in
other words, its adaptability to the purpose for which it is re
quired—must be first considered. The offer in nominal amount
may be exceedingly low, while the thing offered may be exceed
ingly worthless.' Cleveland Fire Alarm Co. v. Metropolitan Fire
Com'rs (N. Y.), 7 Abb. Prac. (N. S.) 49, 55; Id., 55 Barb. 288,
292." 5 Words and Phrases 4254.

The machine's having proved unsatisfactory and the secre
tary of state's refusing to accept the same, justifies you in re
fusing to accept the bid.
You are, therefore, advised that you have pursued the proper

course and may safely refuse to comply with the request of the
attorneys for the agent.
JEM
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Constitutional Law—Markets—Wholesale produce dealers
act, ch. 389, Laws 1925, is constitutional.

September 5, 1925.
Edward Nordman,

Commissioner of Markets.
Your letter of September 4 asks whether ch. 389, laws of 1925,

the so-called wholesale produce dealers' act is constitutional.
My opinion is that the statute is constitutional.
Three possible constitutional objections to the statute may

be made: (1) Is the statute beyond the scope of the police
power? (2) Does the definition of "wholesale produce dealer"
set up an unreasonable classification? (3) Do the administra
tive features of the statute constitute an undue delegation of
power? I am constrained to answer all of these questions in the
negative and to hold the statute constitutional.
ACR

Criminal Late—Embezzlement—"B," who failed to turn over
money received to his partner, "A," under agreement made
by "A" and "B," but not signed, may be prosecuted for em
bezzlement of money of partnership if he has refused to account
for money to "A" and has appropriated it to his private use.

September 10, 1925.
Otto L. Glen,

District Attorney,
Clintonville, Wisconsin.

You state that "A" and "B" went into partnership and in
December, 1923, an agreement was drawn up but never signed
by either party; that they, however, went into such business.
"A" furnished farm machinery and "B" was to sell the ma
chinery. "B" was to receive for his services one-half of the
profits of the business and stand his own personal expenses and
give all his time to the business. "B" also owned the store
building, the use of which was given free to the partnership for
the implement business, no other money or property was put
into the business by "B". "A" owns and operates a depart
ment store in New London and in order to keep the imple
ment business free from his department store, a checking ac
count at the First National Bank of New London, Wisconsin,
in the name of "B and A" Implement Co., was opened, and
only "A" could draw checks on this account. "A" did all the



Opinions of the Attorney General 425

ordering from wholesale houses and kept all the books and all
the money was to be accounted for tp "A".
"B" in selling machinery among the farmers had a right to

take old machinery in trade and to take money or paper for the
balance, also sell for cash. This business was entered into in
this manner about December, 1923, and lasted until about the
first of October, 1924, during which time the firm was sued for
an account that had been run by "B" and the judgment en
tered was paid by "A." On September 5, 1924, under this
arrangement "B" sold some machinery for the sum of $200
and received said money, and has so far not accounted for the
money to "A." So far there has been no settlement between
the parties.
You state that you have been asked to start a criminal action

on the above statement of facts, and you ask to be advised if
they are sufficient to justify you in starting a prosecution under
any Wisconsin laws.
You do not state whether "B" has refused to account for the

money to "A." Assuming that he has and that he has ap
propriated the money to his own private use, you are advised
that a criminal prosecution for embezzlement under sec. 4418
Stats., 1923 (sec. 343.20, Stats.), would be the proper offense
to charge him with. As a general rule, a partner in a partnership
cannot embezzle the property of which he is part owner. 20
C. J. 445. But this rule has been changed in England by
statute and the revisors of 1898 amended said sec. 4418 by ad
ding the clause "as to partners and beneficial owners," which
is based on the English statute. Said amendment reads thus:

"* * * Any person who is a member of any copartnership
or one of two or more beneficial owners of any property specified
in this section or of any property or thing which is the subject
of larceny, who shall embezzle or fraudulently convert to his own
use or to the use of any other person, except the other members
of such copartnership or the other beneficial owners of such
property or thing, or who shall take, carry away or secrete with
intent to convert to his own use or to the use of any other person
except as aforesaid, any such property or thing shall be punished
as provided in this section the same as if he had not been or was
not a member of such copartnership or one of such beneficial
owners."

Under this statute it has been held in England that a partner
in business may be convicted of embezzlement. Regina v.
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Atkinson, 41 E. C. L. 287. It is necessary for you, however,
to carefully examine all the facts as there is no signed partner
ship agreement and there is a possibility that through ac
quiescence in certain lax ways of handling the money "B" may
be justified in not accounting for the money received on the
sale of the machinery until he has been asked to account. If he
has appropriated the money to his own use and refuses to ac
count for the same, I am of the opinion that he may be con
victed of embezzlement under the above provision of sec. 4418,
Stats. 1923 (sec. 343.20, Stats.)
JEM

Mothers' Pensions—Mother with three children whose hus

band is in prison for six months may not receive pension when
period of aid is not likely to continue longer than one year.

September 10, 1925.
R. M. Orchard,

District Attorney,
Lancaster, Wisconsin.

An official opinion was given to you on September 1, holding
that a mother with three children may receive a mother's pen
sion if she has a husband in prison for six months, provided the
other conditions set forth in the statute are present. You now
state that the husband in question is a young man who sup
ported his family prior to being sent to the house of correction,
and in all probability as soon as he is released he will again sup
port his family. You also state as far as you know he is able-
bodied and capable of earning a substantial living for his wife
and children. You inquire whether with these additional facts
it is my opinion a mother's pension should be granted.

Subsec. (5), sec. 48.33, provides among other things that "the
period of aid must be likely to continue longer than one year."
Under the facts stated by you, it would seem that the period

of aid would not be likely to continue longer than one year, and
your question must therefore be answered in the negative.
JEM
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Constitutional Lo.iu—Elections—Provisions of sec. 10.39,
Stats., authorizing cities of fourth class to provide for holding
elections in one room in city hall to be conducted by one set of
officers, are held to be constitutional.

September 10, 1925.
R. M. Orchard,

District Attorney,
Lancaster, Wisconsin.

You advise that Lancaster is a city of the fourth class, having
four wards, and has for some time held elections in the city hall
with separate election officers acting for each ward, as provided
in sees. 10.39 and 10.39, subsec. (1); that on September 4 the
council, under the provisions of subsec. (2) of that section,
for the purpose of saving expense, designated one room in the
city hall for holding elections, using but one set of officers, which
were selected from the names of old election officers in the city.
You ask whether an election so held according to the provisions
of sec. 10.39 will be legal or whether they should follow sec. 6.32.
In reply will advise that the provisions of sec. 10.39 were held

to be constitutional by Attorney General Bancroft in 1912,
see I Op. Atty. Gen. 97, and we see no reason for changing that
holding.
TLM

Public Health—Dentistry—Person not licensed to practice
dentistry who conducts dental office and hires licensed dentist
to work for her may be prosecuted for practicing dentistry
without license.

September 14, 1925.
Dr. S. F. Donovan, Secretary,

Board of Dental Examiners,
Tomah, Wisconsin.

You state that a certain lady in Racine, Wisconsin, has hired
a dentist to work for her. This lady is the proprietor of the
dental business but she is not a licensed dentist herself. You

inquire if she is violating the law in so conducting a dental
office.

Your attention is called to sec. 152.02, subsec. (1), Stats.,
which provides in part as follows:

"* * * A person shall be deemed to be engaged in the
practice of dentistry who treats diseases or lesions of the human
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teeth or jaws or performs operations thereon, or inserts artificial
teeth, fixtures, or appliances for the restoration, regulation or
improvement of the dental organs, or who is manager, 'proprietor
or conductor of a place for so doing, * * (Italics ours.)

The terms of the above section make it clear that one who is a

manager or proprietor or conductor of a dental office is engaged
in the practice of dentistry. Therefore, if such person does not
have a license to practice dentistry, the law is violated. Your
question is, therefore, answered in the affirmative.
CAE

Intoxicating Liquors—Pharmacists—Amendment to sec.
165.01, subsec. (30), by ch. 376, Laws 1925, exempting from its
regulation registered pharmacist who owns pharmacy, does not
exempt corporation owning pharmacy and employing registered
pharmacist.

September 14, 1925.
James Murray,

District Attorney,
Fond du Lac, Wisconsin.

You direct my attention to ch. 376, Laws 1925, amending
subsec. (30), sec. 165.01. It refers to those licensed to sell
nonintoxicating liquors and contains the following:

such person shall have in his possession on or
about said premises any intoxicating liquor. The provisions of
this subsection shall not apply to any bona fide registered pharma
cist who is the owner of a retail drug store who may hold a Class
A permit and a federal permit to purchase and dispense intoxicating
liquor on the prescription of a physician."

The underlined is the amendment passed by the last legislature.
You state that a Wisconsin corporation operates one drug

store located at Fond du Lac and has a state and federal

permit to purchase and dispense intoxicating liquor on the
prescription of a physician. This corporation employs a regis
tered pharmacist. You inquire whether the amendment ex
empts said corporation from the operation of said subsec. (30),
sec. 165.01.

The amendment provides that the subsection shall not apply
to any bona fide registered pharmacist who is the owner of a
retail drug store, etc. The corporation cannot be a registered
pharmacist under our statute, and the registered pharmacist
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that the corporation employs is not the owner of the drug store
within contemplation of this statute.
The exemption does therefore not apply to the corporation

and said corporation is still subject to the provisions of said
subsection.

JEM

Automobiles—Tank truck delivering gasoline from Illinois to
dealers and other customers in Wisconsin must be licensed

in Wisconsin under sec. 85.15, subsec. (2), Stats.

September 14,1925.
Fred R. Zimmerman,

Secretary of State.
From your letter and enclosures of August 18, the following

appears: A certain oil company operates tank trucks, which
it owns, for the delivery of petroleum products from Warren,
Illinois, into Wisconsin. It makes no additional charge for
such deliveries, e. g., it delivers gasoline at the Warren, Illinois,
tank wagon price to dealers, merchants, contractors, farmers
and other customers in Wisconsin, the only difference in price
charged in Wisconsin being the Wisconsin gasoline tax.
Assuming that these tank trucks are registered and licensed

in Illinois, the question is whether they are exempted from
further registration by sec. 85.15, subsec. (2), Stats., as amended
by ch. 234, Laws 1925, and providing.

"No motor truck, motor delivery wagon, taxi, motor bus, or
other motor vehicle carrying goods or passengers for hire,
registered in any other state shall be operated on the public
highways of Wisconsin, unless said motor vehicle shall have paid
the full registration fee provided in section 85.04 of the statutes
and shall display Wisconsin number plates." .

The attorney general has ruled that motor trucks licensed in
Illinois operated on Wisconsin highways and used for distribu
ting Tarvia- oil in Wisconsin are not exempted from the pro
visions of the above quoted section, and must be licensed in
Wisconsin before they can lawfully operate on the highways of
this state. XIV Op. Atty. Gen. 278. No exemption from the re
quirement of being licensed in Wisconsin is provided for trucks
delivering petroleum products and they stand in the same
category as trucks delivering Tarvia oil or other commodities.
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In the instant case the oil company contends that its trucks
are not carrying goods "for hire" because no additional delivery
charge is made in Wisconsin over the price at Warren, Illinois,
and, hence, that they are not within the statute. In my opinion
the answer to this contention is that although no specific de
livery charge is made in Wisconsin, nevertheless the price
charged in Wisconsin must necessarily include the price or cost
of delivery. The manifest purpose of the statute is to require
licenses from all motor vehicles carrying goods or passengers in
a commercial way for gain, the theory being that such vehicles
will be so constantly using our public highways that they should
pay a license therefor. Precisely that—carrying goods in a
commercial way for gain—is what the trucks in the instant case
are doing.

Therefore, it is my opinion that the trucks in question are
not exempted from sec. 85.15, subsec. (2), and must be licensed
in Wisconsin in order legally to operate on the public highways
of this state.

FCS

Counties—Prisons—County Jails—Public Officers—Sheriff—
Duty to keep prisoners confined in county jail is imposed upon
sheriff and county is liable to him for actual disbiu^ements made
for such purpose, except that county board may prescribe diet
and fix maximum compensation but may not hire cook nor pur
chase supplies necessary for such maintenance.

September 15, 1925.
Lewis W. Powell,

District Attorney,
Kenosha, Wisconsin.

You state that the county board of Kenosha county has hired
a matron to cook for and feed prisoners in the county jail and
provided that all food for prisoners is to be purchased by the
county agent and you ask if the county board has authority to
make such provision or if the feeding and preparing'of the food
must be left in the hands of the sheriff.

We can start out with the general proposition that counties
are mere auxiliaries of the state and the statutes confer upon
them all the powers they possess, prescribe all the duties they
owe and impose all the liabilities to which they are subject.
Such powers are to be exercised by its officers in the manner pre-
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scribed by law for the compensation fixed, and if any duty
is imposed upon any officer where no compensation or fees are
prescribed or fixed he is presumed to be compensated for by the
other fees or salary fixed or prescribed. Frederick v. Douglas
Co., 96 Wis. 411.

Sec. 59.15, subsec. (1), provides that the county board shall
fix the salary of each county officer before his term, which shall
be in full for all services except the compensation to the sheriff
for keeping and maintaining prisoners in the county jail and
sec. 55.03 says that all charges for maintaining prisoners shall
be paid out of the county treasury.

Sec. 59.23 says the sheriff shall take charge and custody of
the jail and persons therein and keep them himself or by his
deputy or jailer.
Sec. 59.07 grants the powers to the county board to inter alia

subsec. (6), have the management of the affairs of the county
where no other provision is made, and sec. 55.07, subsec. (1),
gives the board the power to prescribe the diet of the inmates of
the jail and fix the maximum compensation.
That paragraph seems to be a modification of the provisions

of sec. 59.23 in the particulars specified, viz.: to prescribe the
diet and fix the maximum compensation that could be collected
by the sheriff for the keep of the prisoners, but the duty is still
imposed upon the sheriff to keep them, which I think would in
clude everything that would be necessary to keep them in the
manner prescribed by the county board and within the maxi
mum cost prescribed by the county board if it makes such
maximum under the provisions of subsec. (1), as above specified.

It seems to me from these provisions of the statutes that the
only power that the county board would have with reference to
the maintenance or keep of the prisoners would be the power to
prescribe the diet of the inmates and fix the maximum compen
sation under the provisions of subsec. (1), sec. 55.07, because the
power of the county board to manage the affairs of the county
under the provisions of sec. 59.07, subsec. (6), is limited to the
cases where no other provision is made and other provision is
made by sec. 59.23 for the jailer or sheriff to keep the prisoners,
which would include the right to collect the actual costs of such
keep, within the limits prescribed by the county board, if the
board prescribed the limits under the provisions quoted. I do
not think the county board could interfere with the sheriffs per-
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formance of his duties by hiring a cook or buying the materials
necessary for the keep of the prisoners, for-that duty is clearly
imposed upon the sheriff except in the manner specified.
TLM

Indigent, Insane, eic.—Man who is citizen of Canada but lives
in this state may be committed to state hospital for insane.

September 17, 1925.

Harold C. Smith,

District Attorney,

Fort Atkinson, Wisconsin.
. Under date of September 5 you inquire:

"Is it possible to commit a man to the state hospital if he is a
Canadian citizen, but has lived in this country four months and
has taken out his first papers?"

Application for commitment to the state hospitals may be
made "whenever any person within this state shall be believed
to be insane," under sec. 51.01. It matters not whether the
person is a citizen of this country and it is not even necessary
that he have a residence in the county in which the application
is made. See VI Op. Atty. Gen. 251 and also sec. 51.12, subsec.
(6), which provides:

"Whenever it shall be found that any inmate of any hospital
or asylum for the insane is a nonresident of the state the board
shall, if possible, ascertain the state, country, or other political
division in which such inmate has his legal residence or is en
titled to support, and cause him to be transported there if that
can be done at a cost not exceeding two hundred fifty dollars;
provided that such transportation shall be by the most direct
and usual route both going and returning and shall be accom
plished in the shortest practicable time and that only necessary
and reasonable expenses shall be allowed and actual time
necessarily taken by said trip."

Sec. 49.10, Stats., authorizes the recovery of the cost of the
maintenance of an inmate of a state institution out of his es
tate. See XII Op. Atty. Gen. 307, where it was held that under
said section, a claim may be filed against the estate of a person
who has been maintained at a hospital for the insane to cover the
cost of such maintenance.

The district attorneys who are familiar with the facts in each
case should see to it that in all cases where the inmates of state
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institutions have an estate, steps be taken to recover from the
said estate the cost of maintenance in the state institutions.
JEM

Trade Regulation—Chattel Mortgage Loans—Under provi
sions of sec. 115.07 person or corporation loaning money on
chattel security may charge commission at rate of four per cent
per annum for time of loan, not exceeding one year.

September 18, 1925.
Dwight D. Parker,

C(ynimissioner of Banking.

You enclose copies of articles of incorporation, amendments
and by-laws of the Wisconsin Acceptance Corporation and you
ask to be advised if they are entitled to a permit from you to do
business under sec. 115.07, Wis. Stats.
You are advised that so far as the articles of incorporation are

concerned, they show that the purposes of the corporation are,
inter alia, loaning money on chattel security, which is a legiti
mate business if conducted in the manner provided by law and
if there was nothing to show to the contrary, the presumption
would be that the business would be conducted in accordance

with the law. But there is submitted to you, in addition to the
articles and by-laws of the association, an affidavit of J. W.
Liska, secretary and treasurer of the company, which states the
way that the company conducts such business and states that it
charges ten per cent per annum on all loans made, which is legal,
and four per cent of the amount of the loan for their investiga
tions, drawing chattel mortgages, conditional sales contracts,
and other necessary acts done in making the loans as authorized
by sec. 115.07, Stats.
You are advised that the section of the statutes does not

authorize a straight charge of four per cent of the amount of a
loan for examination, etc., but only the rate of four per cent
per annum for the time of the loan and not exceeding one year in
any event. According to this affidavit, this company will charge
four per cent commission if the loan is only for 20, 30, 40, 50 or
60 days, or if the loan is for more than a year, it would be four
per cent for the full time of the loan, which is absolutely pro
hibited by the statute.
As we stated in the opinion in XIII Op. Atty. Gen. 170, so

far as the articles of incorporation are concerned, they are legal
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and regular, but in that case as here, an affidavit showed a
method of conducting business by the corporation in its charges
of interest and commission that is illegal under the statute. I
do not think you are required to issue a permit under the pro
visions of subsec. (3a) to permit the transaction of such business
by such corporation when you are advised in. advance that if
authorized, it will conduct its business in violation of the statute.
Of course, if a permit is issued and the business conducted in the
manner specified, by making an illegal charge, they could be
prosecuted for violating the law but I do not think you are re
quired to authorize a violation of the statute.
TLM

Taxation—Exemption—Property of Onaway-Camping Asso
ciation, organized exclusively for educational, benevolent,
charitable and reformatory purposes, is, to amount specified in
statute, exempt from taxation, although it has capital stock,
unless its property is used for pecuniary profit.

September 21, 1925.
Otto L. Glen,

District Attorney,
Clintonville, Wisconsin.

You state that the town of Farmington in your county has
assessed the real estate of the Onaway Camping Association
situated on a lake in that town and you enclose a copy of the
articles of incorporation of the association and a letter stating
the activities of the association. You say that the revenues of
the association from all sources have not been sufficient to pay .
its expenses and you ask if the property of the association was
subject to taxation or exempt under the statutes of Wisconsin.

It appears from the articles of incorporation that the purpose
of the corporation is to maintain a camp for physical, moral and
spiritual training of young people and the articles state that the
corporation is organized exclusively for educational, benevolent,
charitable and reformatory purposes.
By sec. 70.11, subsec. (4), the personal property owned by any

religious, scientific, literary, educational or benevolent associa
tion used exclusively for the purpose of such association and the
real property necessary for the location and convenience of the
buildings of such association and embracing the same, not ex-
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ceeding ten acres, is exempt from taxation if not used for
pecuniary profit.

If this land does not exceed the amount specified and is used
exclusively for the purposes described, it would seem to come
squarely within the provisions of the statute exempting prop
erty of benevolent associations from taxation.
The only provision in the articles that would look su.spicious

is the fact that it is organized with capital stock, but I do not
think that fact is controlling, as that may be used simply as a
means for securing the necessary funds to meet the expenses of
the association and, as the articles provide that no dividends
can ever be paid, that would, on the face of it, bring it within the
provisions of the statute, unless it could be shown that it was a
mere blind to cover up the distribution of profits in some other
way. The fact that salaries might be paid for actual services
would not prevent the property from being exempt under the
provisions of the statute.
Your attention is called to the case of St. Joseph's Hospital

Association v. Ashland County et al., 96 Wis. 636, 639, where
the supreme court construing the word "benevolent," in the
statute, says that it means literally "well-wishing;" that it is a
word of larger meaning than "charitable." It has been well said
that though many charitable institutions are very properly
called benevolent, it is impossible to say that every object of
benevolence is also an object of charity, and the court also says
the fact that patients who are able to pay are charged a moder
ate weekly sum, does not render the work done any the less
benevolent.

Under that decision, it would look as though this association
might easily make a showing that would entitle it to have its
property exempt from taxation to the amount specified.
Whether property is taxable or exempt, is a question of fact to
be determined in each case, but upon the facts which you have
submitted in this case, it would appear that the corporation
is a benevolent association within the scope of the hospital as
sociation case referred to.

TLM
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Public Lands—Fire Protection—Public Officers—Fire Wardens
—Only one-half expense of state fire wardens in putting out fire
or assisting therein can be apportioned to county where town
chairman appointed emergency fire warden.
Compensation and expenses of such emergency fire warden

as well as compensation and expenses of those whom he may
employ to assist him are to be paid one-half by state and one-
half by county.

September 22, 1925.
Conservation Commission.

Attention: C. L. Harrington, Superintendent of Forests and
Parks.

You have submitted a statement concerning conditions that
have arisen out of the forest fires in the northern part of the
state where both state and town fire wardens have been engaged
in extinguishing such fires. You then submit the following
question for an opinion:

"Can expenses incurred by employes of the conservation com
mission acting as fire wardens in the prevention and suppression
of forest, swamp, marsh or other running fires be made a 50%
claim against the state and also a 50% claim against the county
where such services are performed?"

You say you are clear that where temporary appointments are
made upon the recommendation of the town chairman 50% of
the expense so incurred by the state can be charged back to the
county but you are in doubt if that can be done where such men
are engaged directly by your department and serving as fire
wardens without recommendation of any town or county officer.

I agree with you that there is no question but what the state
has the right to apportion its expense incurred under sec. 26.14
where temporary emergency appointments were made by the
state fire warden on the recommendation of the town chairman

in the cases there named; and I think there is reason for your
being in doubt as to the right of the state to apportion such ex
pense where the state voluntarily incurs such expense either
to suppress a fire or to help a town to suppress a fire without
any previous call or recommendation of the town chairman, for
the intent is not so clearly expressed.

It seems to me that under this law two separate and distinct
fire warden forces are provided for; and the theory of the law
seems to be that the town warden's force, headed by the chair-
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man of the town and being at or near the place of the fire, is
made primarily responsible for fire suppression, and that may
be, and I suppose in most cases is, done without the knowledge
of the state warden. But in case of a large fire or because some
special or peculiar conditions create an "emergency" which
the town chairman considers necessitate help from the state,
he can then call upon the state force for assistance with the
knowledge of the fact that the expense of such assistance, if any,
will be apportioned 50% to his county under the provisions of
sec. 26.14. Of course that does not prevent the state warden
or any of his appointees or employes from suppressing or as
sisting in suppressing any forest fires without such a call from
the town chairman. Clearly, it would be their duty to do so
if they had knowledge of the facts; but when an officer of the
state or any subdivision of the state is given the right to impose
an expense or burden upon another body without its consent,
that power ought to be and usually is very clearly expressed in
the law and I confess I cannot read out of this provision any
clear expression of legislative intent to make the expense of state
fire wardens or their appointees apportionable except in the one
case of a fire which the town chairman determines, because
of some unusual condition, is an emergency which justifies him
in calling for state help at the expense, in part, of his town.

I think the "emergency" fire wardens referred to in sec.
26.14, subsec. (1), are the wardens appointed in the "cases of
emergency" referred to in sees. 26.12 and 26.14 (1), for that
section says very specifically that such emergency wardens shall
receive $3.50 per day, one-half to be paid by the county and
one-half by the state. While the emergency apportionment idea
is not carried into the provisions in the last part of subsec. (1)
as to the persons employed to assist, yet I think it assumes that
it is dealing with the same conditions and means the employes
so engaged by the state warden in the cases of emergency pre
viously spoken of, and, if that is so, then in subsec. (2) it
means the fire wardens so appointed and in subsec. (3) it
means any such accounts, all relating to the same conditions of
an emergency fire as determined by the town chairman.
I think the reviser's headings to these sections indicate that

he had that understanding of the provisions because he heads
sec. 26.12 as "emergency appointments" and sec. 26.14 as
"emergency wardens and employes," and while that may not be
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very persuasive as to the legislative intent, yet those titles have
stood for years, so that it might be said that the legislature has
acquiesced in that construction. I think therefore, we are
justified in saying that the expense incurred by the state can
only be apportioned when incurred on a call from a town chair
man.

You further request the opinion of the attorney general upon
the following questions:
Are the expenses of an emergency fire warden appointed under

the provisions of sees. 26.13 and 26.14, Stats., including his own
time, his own expenses and the time, expenses or services of
others hired by him, chargeable one-half to the state and one-
half to the county in which the services were performed?

It appears from your statement that some question has
arisen as to whether the only charge which can be made against
the county is for the compensation and direct personal expenses
of the emergency fire wardens.

This question is answered in the affirmative.
The latter portion of subsec. (1), sec. 26.14, clearly gives such

wardens authority to employ assistants in fighting fires. It is
obvious that such wardens and the assistants will have to incur
expenses in connection with the fighting of fires, and therefore
the legislature must have contemplated that such expenses
were to be included in the appropriation.
TLM

Armories—In accordance with provisions of articles of in
corporation of First Battery Association, corporation is now in
existence for purpose of holding, managing and controlling its
armory.

September 22, 1925.
Ralph M. Immell,

Adjutant General.
You have submitted to this department the articles of in

corporation of the First Battery Association of Milwaukee,
Wisconsin, and you request an opinion as to whether the cor
poration is still in existence for the purpose of owning, operating
and controlling its armory.

Article 5 of the articles of incorporation provides as follows:

"The membership of this association shall consist of the
officers and enlisted men of the First Battery Keld Artillery,
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Wisconsin National Guard, and no election to membership in
this Association of any of said officers or enlisted men shall be
necessary to make'such officers and enlisted men members of
this association."

Article 9 of the articles of incorporation provides as follows:

"The expulsion or exclusion of any member of this association
from said First Battery Field Artillery shall terminate his mem
bership in this association and annul and extinguish all his
interests or rights therein and all his interests or rights in or to
any property or business of said association, except as herein
after provided.
"A member of this association ceasing to be a member of said

First Battery Field Artillery by expiration of term of service,
or by honorable discharge for any cause, shall receive from the
secretary of this association a certificate showing his service in
said First Battery Field Artillery provided such member shall
have faithfully served in said battery three or more years, which
certificate shall be nontransferable and without value, except
that in the event of dissolution or mustering out of said First
Battery Field Artillery from the Wisconsin National Guard and
the consequent winding up and di^olution of this association,
the property of said association having been sold and all its out
standing obligations discharged, then and in that case, the
funds remaining as proceeds of the property and the moneys of
said association shall be divided among the surviving certificate
holders and those entitled to such certificates pro rata, according
to the length of the respective terms of service of said surviving
certificate holders as members of said First Battery Field
Artillery of the Wisconsin National Guard."

It is clear from the articles of incorporation that at the expira
tion of the term of service of a member of the First Battery Field
Artillery that .such member shall receive from the secretary of
the association a certificate showing the length of service of
such member. The certificate entitles a member to a pro rata
share in the distribution of the proceeds of the sale of armory
property should such sale ever be consummated.
Under the articles of incorporation it is necessary that the

association be formally dissolved by action of the members
themselves. Until such action is taken, the corporation may
continue to exist as sucb and, of course, may hold, manage and
control its property.

This opinion is based solely upon the articles of incorporation
of the First Battery Association. Attention has been called to an
opinion in IX Op. Atty. Gen. 338. Since, however, the existence
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of the First Battery Association as a corporation is determin-
able solely by its articles of incorporation, it is not necessary to
refer or rely upon the opinion above referred to.
SOA

Courts—Intoxicating Liquors—Sentence under penalty pre
scribed in sec. 165.01, subsec. (32), par. (a), must be fine and
costs in addition to jail imprisonment.

Erroneous sentence may be corrected during same term by
trial judge.

September 22, 1925.

Otto L. Glen,
District Attorney,

Clintonville, Wisconsin.
You have referred me to sec. 165.01, subsec. (32), par. (a),

Stats. You inquire:

"Has the court authority on the second offense to simply im
pose jail sentence and not impose fine and costs?"

The material part of said provision reads thus:

"* * * And for a second and subsequent offense shall be
fined in addition to the costs of the action not less than two
hundred dollars nor more than two thousand dollai-s, and be
imprisoned in the county jail not less than one month, nor more
than one year."

You will note that the conjunctive "and" is used here instead
of the disjunctive "or" and I believe the court must impose not
only a fine and costs but also a jail sentence. I believe the lan
guage used must be literally construed as it was undoubtedly
used advisedly. When the lawmakers in our statutes have ex
pressed the idea that either a fine or imprisonment may be im
posed, invariably the word "or" has been used instead of the
word "and." This is exemplified in sec. 4543ij, Stats. 1923 (sec.
34S.226, Stats.), which contains the following:

"Any person violating any provision of chapter 12 of these
statutes, shall upon conviction thereof, be punished by imprison
ment in the county jail for a period of not less than one month
nor more than one year, or by imprisonment in the state prison
for a peiiod of not less than one year nor more than three years,
or by a fine of not less than twenty-five^'dollars nor more than
one thousand dollars, or by both such fine and imprisonment."
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To impose a jail sentence only under the section referred to by
you is erroneous and such sentence is not in compliance with the
statute. The court has no authority to impose it.
You also inquire, in case the court has no authority to impose

simply jail sentence on second offense what should be done with
the defendant thus sentenced. You do not state whether the
matter is taken up at the same term of court in which the
sentence was imposed, nor do you state whether the judgment
has been executed or partly executed. In 16 C. J. 1814-1315,
the following rule is laid down:

"At any time during the term the court has power to recon
sider the jud^ent, and to revise and correct it by mitigating
and even by increasing its severity, where the original sentence
has not been executed or put into operation. » * * Within
the rule that a sentence may be modified during the term it has
been held that if defendant has been sentenced irregularly, or
inadvertently and without due consideration, or without
compliance with the requirements and formalities of the law,,
it is a proper exercise of authority to resentence him in accord-
dance with the law * *
"As a general rule, where defendant has executed or entered

upon the execution of a valid sentence, the court cannot, even
during the term at which the sentence was rendered, set it aside
and render a new sentence. Nor can any amendment to the
judgment be allowed where it would require a new sentence to
1)6 pronounced."

On p. 1315, the same authority says:

"Where the sentence imposed is absolutely void, the court
may set it aside and pronounce a valid sentence, even though
the execution of the void sentence has commenced."

Not knowing the facts surrounding this sentence, I can only
say in answer to your second question that I believe the above
rules stated by Corpus Juris are applicable, and the matter
should be submitted to the trial court, and if possible, the sen
tence should be corrected so as to comply with the provisions of
the statute.

JEM
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Physicians and Surgeons — Chiropractors — Public Health —
Chiropractor is not physician within contempla

tion of statutes and is not permitted to enter quarantined house
without permission of health officer.

September 26, 1925.
Board of Health.

You ask to be advised whether, under the existing laws, a
chiropractor is permitted to enter a quarantined home for the
purpose of treating a patient who is sick with a dangerous
quarantinable disease or for the purpose of treating other mem
bers of the family without a special written permit from the
health officer as provided for by sec. 143.05. Said sec. 143.05,
subsec. (3), contains the following:

^ placard shall be posted in a conspicuous
position on the place, giving the name of the disease or the
words 'quarantine' in letters not less than two inches high, and
contain the following: 'All persons, except the health officer or
his representative, attending physician and nurses and clergy
man, are forbidden to enter or leave these premises without
a special written permit from the health officer, and all persons
are forbidden to remove, obscure or mutilate this card or to
interfere in any way with this quarantine without written
orders from said health officer, under penalty of fine or imprison
ment.' "

The question confronting us at the threshold is whether a
chiropractor is a physician within contemplation of this statute.
Sec. 4971, subsec. (41), Stats. 1923 (sec. 370.01, Stats.), lays down
the rule in the construction of the statutes of this state which
shall be observed unless such construction would be inconsistent
with the manifest intent of the legislature. It provides:

"The words 'physician,' 'surgeon,' or 'osteopath' mean a
person holding a license or certificate of registration from the
state board of medical examiners."

A chiropractor is not licensed by nor does he receive a certifi
cate of registration from the state board of medical e.xaminers.
He receives a license to practice chiropractic from the board of
examiners in chiropractic under sec. 147.23. A chiropractor must
also have a certificate of registration granted by the state board
of examiners in the basic sciences. But this does not qualify him
as a physician, and in order to be a physician within contempla
tion of the statutes of Wisconsin he must have a license or
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certificate of registration from the state board of medical ex
aminers.

You are therefore advised that a chiropractor is not a physi
cian in contemplation of our statute and your question must be
answered in the negative.
JEM

School Districts—Taxation—Under provisions of ch. 303, Laws
1925, one school district may recover from another school
district taxes on property in former school district which have
been erroneously assessed, levied, and paid to latter school
district. Ch. 303 contains no limitation as to number of years
for which such recovery may be had.

September 26, 1925.
John Callahan,

State Superintendent of Public Instruction.
In your letter of September 23 you state that a portion of the

property of a certain district was returned by the assessor of the
town in which the school district was located as a part of an
other school district. The taxes of this portion have been levied,
collected, and paid to the treasury of the latter-named school
district. You inquire whether the former school district may
recover the taxes so paid in accordance with the provisions of
ch. 303, Laws 1925. You also inquire whether ch. 303 contains
any limitation as to the number of years for which the taxes
may be recovered.
Chapter 303, Laws 1925, provides as follows:

"A new section is added to the statutes to read: 40.22.
Whenever any tax owing by one school district is erroneously
assessed against the property of and paid by another district,
the latter district shall be reimbursed as follows:
"The officers of the district paying such tax shall make api)li-

cation to the town clerk of the town containing the other district
for a co^ection of such error by extending said tax so paid on the
succeeding tax roll of his town against the property in the dis
trict which should have paid the tax. After and upon such
erroneous assessment and payment having been pi oven, said
clerk shall on the next succeeding tax roll of his town extend
against the property of the district which should have paid the
former tax a sum sufficient to reimburse the other district for
the amount so paid, with interest at six per cent from date of
payment, and the same shall be collected and paid as other
school district taxes are collected and paid. When such tax is
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paid to the town treasurer he shall draw his warrant therefor
payable to the treasurer of the district which paid such taxes."

It will be noted that ch. 303 contains no limitations as to the
number of years for which the taxes may be recovered. I have
been unable to find any statutory provision which contains any
limitation on the recovery provided for in ch. 303. In the ab
sence of such statutory limitation it is the opinion of this de
partment that no such limitation exists.
The school district therefore which is entitled to the refund

may be reimbursed in accordance with the provisions of ch.
303 for the full nine-year period during which the taxes were
erroneously assessed, levied, and collected.
SOA

Corj}oratiQns—Blue Sky Law—Courts—Evidence—Certificate
of railroad commission showing that no application has been
made for permit to issue or sell stock in this state is presumptive
evidence of facts so certified.

September 29, 1925.

W. R. Kirk,
District Attorney,

Hudson, Wisconsin.
You state that you have two or three actions pending under

the blue sky law for sale of stock without a permit having been
issued. You inquire whether a certificate of the commission
showing that no permit has been issued for the sale of the par
ticular stock would be proper evidence.

Sec. 4163 (renumbered 327.09) provides as follows:

"Whenever any officer to whom the legal custody of any
document, instrument or paper belongs, shall certify (under
his official seal, if he have any) that he has made diligent
examination in his office for such paper, instrument or document
and that it cannot be found or that the same has not been filed
or recorded in his office, such ceitificate shall be presumptive
evidence of the fact so certified as if such officer personally
testified to the same. Such certificate, when made by the chief
clerk of the commissioners of public lands of this state under
their official seal, shall be presumptive evidence of the fact so
certified as to any document, instrument or paper required by
law to be kept in the office of said commissioners."

Sec. 183.27, Stats., provides that the application for a permit
must be verified and filed in the office of the commission. It
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also provides that such application shall include facts therein re
ferred to and such other facts as the commission may require.
If the company is a partnership or unincorporated association,
trust, or joint stock company, it is necessary to file with the ap
plication a copy of the articles of partnership or association, or
any other papers pertaining to its organization which may be
required by the commission. If the company is a trustee, it is
necessary to file a copy of all instruments by which the trust is
created, and if a foreign corporation, a certificate of recent date
executed by the proper officer of the sta,te, territory or govern
ment where such corporation is organized, showing that such
applicant is authorized to transact business in such state, terri
tory or government and also a cerificate of the secretary of state
to the effect that such foreign corporation has complied with the
provisions of sec. 226.02, or if not a corporation, its written
instrument in such form as the commission may require irre
vocably appointing the secretary or assistant secretary of the
commission and his successor in office its true and lawful at
torney upon whom all processes in any action or proceeding
against it may be served.

Under these provisions, I am of the opinion that the com
mission may issue a certificate to the effect that they have made
diligent examination in the office of the commission for the ap
plication for a permit of the person designated and that no such
application or bond can be found and that the same has not
been filed or recorded in the office of the commission. Such
certificate may be presumptive evidence of the facts there cer
tified to.
JEM

State Fair—Taxation—Verson^X property owned by con
cessionaires and situated on state fair grounds is liable to tax
ation in town of Wauwautosa wherein said fair grounds are lo
cated.

September 29, 1925.
Tax Commission.

You ask whether certain personal property owned by con
cessionaires, and situated on the state fair grounds under an
arrangement with the commissioner of agriculture is subject
to taxation in the town of Wauwatosa.
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The personal property in question is not exempted by statute
from taxation and no claim is made in such respect. If the land
comprising that part of the state fair grounds upon which the
said personal property is situated were owned by private parties
there would be no question as to the location of said land in the
town of Wauwatosa or as to the taxation of said personal proper
ty in the town of Wauwatosa.

It is not contended on behalf of the owners of the said personal
property that it is not subject to taxation in the town of Wau
watosa merely by reasqn of the fact that it is located on state
owned land. It is urged, however, that the said land being
owned by the state, and the state having taken over the exercise
of the various governmental functions thereon, such as mainte
nance of highways, fire and police protection, is withdrawn from
the town of Wauwatosa to the same extent that it would have
been had it been expressly detached therefrom; that therefore
said personal property is not within the town of Wauwatosa
(at least not for taxation purposes) and, accordingly, is not
subject to taxation by such town. It is also set forth, and it is
a fact, that the percentage of receipts that the state is to re
ceive from said owners under their contracts with the com
missioner of agriculture was based on the assumption that the
said personal property had not been, and would not be, taxed.

In support of such contention it is stated on behalf of said

owners;

"The fundamental reason why the legislature cannot author
ize a municipality to tax extraterritorially, as to authorize a city
to tax land within a certain distance of its boundaries, is because
property cannot be taxed when it has no interest in the subject
matter of the tax—that is no part in the purpose and benefits.
Cooley on Taxation, 3d ed.. Vol. 1, p. 249.
"By force of logic, when all the governmental functions are

taken frorn a municipality—that is the territory removed from
the municipality for all other purposes, it is likewise removed for
the purposes of taxation."

Personal property having a fixed situs within the state is
assessed in the assessment district where the same is located or
customarily kept. Sec. 70.13, subsec. (1), Stats. In effect the
claim is that the personal property in question is not located
in any assessment district; that, although having a fixed situs
within the state and although not exempted by statute from
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taxation, it is not subject to taxation anywhere in the state;
in other words, is, in effect, exempted from taxation.
Formerly personal property was assessed in the assessment

district where the owner resided. Sec. 1040. Stats. 1898. So,
now, if it saw fit the legislature might prescribe a like mode of
assessment, and if it did so prescribe and if the owners of the
personal property in question resided in the town of Wauwatosa,
the said personal property would be assessed in the town of
Wauwatosa—irrespective of the fact that the state owned the
land on which said property was located and had taken over all
of the governmental functions pertaining thereto. This illus
tration of what might be done in relation to assessment of
personal property discloses the fallacy of the contention that
the personal property in question cannot be considered subject
to taxation by the town of Wauwatosa.
Again, the personal property in question does have some in

terest in the subject matter of the tax. The taxes collected by
the town of Wauwatosa include the state tax. The said personal
property does receive benefits from the state. Taxes are not
invalidated by the fact that the resulting benefits are unequally
shared. Thomas v. Gay, 169 U. S. 264, 278.

It is a familiar principle that taxation is the rule and exemp
tion the exception, M. E. Church Baraca Club v. Madison, 167
Wis. 207, 211; and that statutes on the subject of taxation are
to be construed, where construction is possible, strictly against
exemption, U. S. National Bank v. Poor Handmaids, 148 Wis.
613, 617. The privilege of exemption from taxation cannot be
made out by inference or implication but must be conferred in
clear and plain terms. 37 Cyc. 891-892.

Sec. 93.06, subsec. (2), Stats., provides that buildings erected
by exhibitors on the state fair grounds and which are to become
the property of the state shall be "free from taxation." The
fact that the legislature has expressly exempted from taxation
certain building erected on the state fair grounds and has not
exempted other property located on the state fair grounds rather
negatives any intention on the part of the legislature to exempt
any other property so situated.
In view of the considerations aforesaid I am of the opinion

that some expression on the part of the legislature is necessary
in order to indicate that personal property, owned and located
as is that in question, is not subject to taxation. I do not find
any such expression in the statutes.



448 Opinions of the Attorney General

fe.V ^

t-* •'

It follows that your question is answered in the affirmative.
It is immaterial to the question here submitted that under

sees. 93.06 and 93.07, Stats., the commissioner of agriculture
has complete jurisdiction over the fair ground property.
FCS

-
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Physicians and Surgeons—Chiropractor is not permitted to
append to his name letters "D. C./' which mean doctor of
chiropractic.

October 1, 1925.
A. L. Devos,

District Attorney,

Neillsville, Wisconsin.

You inquire whether it is permissible for chiropractors to
append to their names the letters "D. C." meaning "doctor of
chiropractic."
Your question is answered in the negative. Subsec. (3), sec.

147.02, as amended by ch. 408, laws of 1925, provides:

"No person not possessing a license to practice medicine and
surgery, osteopathy, or osteopathy and surgery, under section
147.05, shall use or assume the title 'doctor' or append to his
name the words or letters 'doctor', 'Dr.,' 'specialist,' 'M. D.,'
'D. 0.,' or any other title, letters or designation which repre
sents or may tend to represent him as a doctor in any branch
of treating the sick."

The above subsection clearly prohibits the use of the letters
"D. C.," as these letters tend to represent and, in fact, do
represent a chiropractor as a doctor in a branch of treating
the sick.

CAE

Bridges and Highways—County aid in cost of construction of
bridge cannot be granted by county board on application there
fore made after bridge has been constructed.
Rule under sec. 87.01, Stats., for determining amount of

compulsory county aid to town in construction of bridges over
stream forming boundary between town and city or village
stated.

County board may, in its descretion, prior to letting of con
tract for bridge, contribute such amount as it may determine to
cost thereof.

October 2, 1925.
Raymond Eyrard,

District Attorney,
Green Bay, Wisconsin.

You state that a new bridge has been constructed on a newly
laid out highway over a stream which forms the boundary
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between a city and a town; that the bridge has a 40-foot span.
You inquire how the cost of the bridge is to be apportioned

between town, city and county.
You refer to sees. 80.11, 87,01, 87.02, 87.03, 87.04, and 87.05,

Stats., and conclude that the only section applicable to the
situation is sec. 87.01, and that the town is chargeable with one
fourth, the city one fourth, and the county one half of the cost
of the bridge.

I agree with you that sec. 80.11 does not relate to county aid,
and that sec. 87.02 is not applicable because the bridge is less
than 475 feet in length, and that sec. 87.03 is not applicable
because it is not a reconstructed bridge, and I may add the fur
ther reason that it is less than 475 feet in length. I also agree
that sec. 87.04 is not applicable for the reason that the bridge is
not on a state trunk highway, and that sec. 87.05 is not appli
cable because it is not on a state boundary. But I do not agree
that sec. 87.01 is applicable to the situation.

Sec. 87.01, in my opinion, is not applicable because the bridge
has already been constructed, and it must be assumed from your
letter of inquiry that no petition had been filed by the town
board with the county board under said section prior to the
letting of the contract for and the construction of the bridge.
The attorney general has had occasion heretofore to rule that no
appropriation of county funds in the aid of a bridge already
constructed can lawfully be made by a county board under the
provisions of what is now sec. 87.01. See III Op. Atty. Gen. 91,
and V. Op. Atty. Gen. 844, for a full discussion of the question;
also see State ex rel. Hamburg v. Vernon County, 145 Wis. 191.
By the revision and renumbering of this statute, which was
formerly sec. 1319, no change in the meaning was intended.
See reviser's note to sec. 246, Bill No. 1, S., session of 1923.
To save possible further inquiry, I think I may say that had

the proper proceedings been had before the county board prior
to the letting of the contract for the bridge which would entitle
the town to county aid, then assuming the bridge was con
structed jointly by the town and city, I am of the opinion that
the city would pay its share of the cost, and the county's contri
bution under sec. 87.01 wouldbetheproportion of the town's share
of the cost arrived at undertherule for the ascertainment thereof
(based upon the assessed valuation of the town) provided for in
subsec. (2) of said section, the county tax to raise the county's
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contribution being levied, however, only upon the taxable
property in the county lying outside of the city in question and
all other cities and villages in the county maintaining their own

bridges. (Subsec. (6).) In other words, the part of the cost of
the joint bridge over a stream forming the boundary line be
tween a town and a city or village would be within the provisions
of sec. 87.01 and be considered as a bridge to be constructed by
the town to the same extent that a bridge wholly within the
town would be within the section.

Again, outside of the provisions of sec. 87.01 (which provides
for compulsory county aid) the county board, prior to the let
ting of the contract for the construction of the bridge, probably
would have had the power, in its discretion, to grant such aid in
the construction of the bridge as it might determine under the
authority of subsec. (6), sec. 83.03, which provides that the
county board may construct or improve or aid in constructing
or improving any road or bridge in the county. Aid granted
under this section would not seem to be subject to the restric
tions as to the levy of the county tax found in sec. 87.01 already
referred to, because the aid is not given to either city or town as
such, but is a contribution to the total cost of the bridge which
benefits the one as much as the other. But even this discretion
ary aid is not available for a bridge already constructed.
FEB

Bridges and Highways—Municipal Corporations—Cities—
Until next national census is taken and result proclaimed, popu
lation of cities of state according to federal census of 1920
determines their classification for disbursement of appropriation
per mile of improvement of streets made by subsec. (8), sec.
20.49, Stats.

Special federal census of given city is not "last federal census
contemplated by appropriation statute; nor would population
of present enlarged territory thereof, as shown by last federal
census, give city different classification under that statute.

October 3, 1925.

Highway Commission.

Subsec- (8), sec. 20.49, Stats., makes an annual appropriation
beginning January 1,1926, to the towns, villages and cities of the
state for the improvement of the public roads and streets within
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their limits, which are open and used for travel and which are
not portions of the state or county trunk highway systems and
which are not direct connections through cities between state
trunk highways, of $25 per mile of such streets in towns and
villages, $50 per mile of such roads and streets in cities "with
a population not more than ten thousand by the last federal
census," $100 per mile of such roads or streets in cities "with a
population of more than ten thousand and not more than
thirty-nine thousand," $150 per mile of such roads or streets in
cities "with a population of more than thirty-nine thousand and
not more than one hundred and fifty thousand," $200 per mile
of such roads or streets in cities "with a population of more than
one hundred and fifty thousand."

According to the federal census of 1920, the city of Madison
had a population of 38,378; since that time the city has an
nexed a school district, formerly a portion of the town of Madi
son, with a population sufficient, in the judgment of its mayor,
to cause the city to have a population in excess of 39,000 in 1920.
Furthermore, it is thought the city has had a substantial in
crease in population through natural growth such that its popu
lation at the present time is, in all probability, in excess of
39,000 from that cause alone. It has been suggested that a spe
cial census taken under federal supervision in the manner pro
vided by United States authority, would show this to be the
case.

On the foregoing statement, you ask for the opinion of the
attorney general on the following questions:

1. In the event such a special census under federal super
vision should be taken, would this be "the last federal census"
as contemplated by subsec. (8), sec. 20.49, Stats., and if it
should thus be shown that the population is in excess of 39,000
would the city of Madison be entitled to receive the allowance
for the cities of the class with a population between 39,000 and
150,000?

2. If it could be shown by the federal census of 1920 for the
then city of Madison, supplemented by a school census, poll
lists, etc., showing the population of the territory annexed, that
the population of the territory now included within the limits
of the city of Madison was 39,000 or more in 1920, will the city
then be entitled to receive allowance for cities of the class with
a population between 39,000 and 150,000?
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1 think that both questions must be answered in the negative.
The words "last federal census," used in the appropriation

statute, mean the last national census, which is the census of
1920; and under the present federal law there will not be another
federal or national census taken until 1930. If any doubt could
arise from the words used in this statute, it would be made clear
by the statutory rule for the construction of our statutes found
in sec. 370.01 (formerly 4971) which provides:

"In the construction of the statutes of this state, the following
rule shall be observed, unless such construction would be in
consistent with the manifest intention of the legislature; that is
to say: * * * "(27) The word 'population,' when used in
connection with a classification of towns, villages, cities or
counties * * convenience of legislation, means the
population of such towns, villages, cities or counties according
to the last national census."

In my opinion, not only is the above construction not incon
sistent with the intention of the legislature as manifested in the
appropriation statute under consideration, but such statute
clearly and specifically expresses the intent to establish a uni
form and fixed rule by which to determine the amount per mile
each city in the state shall receive annually from the general
funds for the improvement of its streets. The legislature in
tended by that rule to do away with any controversy under the
statute as to what the actual population of cities is. It was
doubtless recognized that without that rule, theofficialsin charge
of the administration and disbursements of the appropriation
would be obliged to make investigations and findings on the
claim of many cities in the state each year, as to what their
population is, in order to determine the amount to which they
are entitled per mile of the class of streets named in the statute,
which would be most burdensome, expensive and unsatisfac
tory; and so the statutory rule of construction was written into
the appropriation statute itself. The rule as thus stated is un
alterable as to each city of the state under the present statute
until the next federal or national census has been taken in 1930,
and its population thereby established in accordance with the
federal law. A special federal census during the interim be
tween the last national census and the taking of the next one,
would not affect the operation of the appropriation statute.
FEB
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School Dislricts—Property purchased by city for park pur
poses, payment for which was made by tax levied, may be used
for school purposes where schools are operated under city plan
as provided in sec. 40.64, Stats.

October 5, 1925.

John C. Callahan,

State Superintendent of Schools.

The material facts presented in your letter of October 5 are
as follows:

A city of the third class has purchased property to be used for
a public park. The land was originally purchased on a land con
tract. The payments of principal and interest were taken care of
by a tax levied by the city council. It does not appear whether
the deed contains any restrictions or conditions, but I assume
that there are none. It is now desired to use a portion of the park
site for school purposes. The schools of this city are operated
under the city.plan as provided in sec. 40.64, Stats. You inquire
whether the city may devote a portion of the park site to school
purposes.

The statutes give a city the power to acquire through pur
chase or condemnation, property to be used for park and for
school purposes. The mere fact that property is purchased for
one purpose does not preclude its use for another provided the
use is a public one. Under the facts it is assumed that the prop
erty was acquired free from conditions and restrictions. It is the
opinion of this department, therefore, that the city may proceed
to erect a school building on a portion of the park property.
SOA

Civil Service—Public Officers—Deputy oil inspector is to be
selected from list of eligibles prepared by civil service com
mission, without reference to whether or not any eligible
candidates reside in inspection district where vacancy exists,
subject to application of rule XI, subsec. 3, of civil service
commission.

A. E. Garey, October 5, 1925.
Secretary and Chief Examiner,

State Civil Service Commission.

You quote the following language in sec. 168.03, subsec. (1),
Stats., used in describing the powers and duties of the state
supervisor of inspectors of illuminating oils:
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* The said supervisor may, with the advice and con
sent of the governor, appoint a sufficient number of deputy
inspectors eligible under the provisions of chapter 363, laws of
1905, and amendments thereto to properly inspect all oils,
gasoline, benzine, naphtha, and other like products of petroleum
sold in this state for illuminating, heating, or power purposes.
The inspection districts shall be defined by the supervisor, with
the approval of the governor."

The "provisions of chapter 363, laws of 1905, and amend
ments thereto" are now contained in ch. 16, Stats., relating to
civil service.

Y ou state:

"To meet the needs of the state oil inspector and to comply
with the requirements of the law quoted and the civil service
section referred to, this commission makes up, after state wide
examination, a list of candidates eligible for appointment to
the position of deputy oil inspector. In accordance with sub
section 3 of rule XI of this commission, certification is made,
whenever possible, of the names of candidates eligible and
residing within the inspection district in which the vacancy
exists. However, inasmuch as it lies within the power of the
state oil inspector to create new districts, soinetimes districf^s
are defined subsequent to the date of examination by this com
mission and during the period of eligibility of the lists of can
didates made up therefrom in which instances it happens fre
quently that no eligible candidates live within the confines
of the territory described by such newly created districts.
Your question is:

"Under the circumstances, must selection be made from the
list of candidates eligible through examination even though
none of such persons reside within the confines of the district
in which the vacancy exists?"

Sec. 16.18, Stats., provides in part:

"(1) Appointing officers shall give written notice to the com
mission of the existence of any vacancy in any office or em
ployment in the competitive class, under the provisions of
sections 16.01 to 16.30, inclusive, and within ten days after the
receipt of such notice the commission shall certify from the
register of eligibles appropriate for the group in which the po
sition to be filled is classified, the three names at the head thereof
which have not been certified three times to the department or
office in which the vacancy exists. * * *
"(2) The appointing officer shall appoint on probation, with

sole reference to merit and fitness, one of the said candidates
whose name is certified in the manner above set forth, * * *^
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Sec. 16.20, subsec. (1), Stats., provides:

"Whenever there are urgent reasons for filling a vacancy in
any position in the competitive class and the commission is un
able to certify to the appointing officer upon requisition by the
latter a list of persons eligible for appointment after a com
petitive examination, the appointing officer may nominate a
persOT to the commission for noncompetitive examination,
and if such nominee is certified by the said commission as quali
fied after such noncompetitive examination, he may be appoint
ed provisionally to fill such vacancy only until a selection and
appointment can be made after competitive examination. In
case of an emergency an appointment may be made without
regard to the rules of this section, but in no case to continue
longer than ten days, and in no case shall successive emergency
appointments be made."

Acting under authority of sec. 16.04, subsec. (1), Stats., the
civil service commission has prescribed certain rules and regula
tions, including rule XI, subsec, 3, which provides:

"In certifying from the eligible list for deputy game warden,
027 inspectors and deputy treasury agents, where the service
is confined to a locality, the secretary of the commission shall
upon request of the appointing officer, give preference in cer
tification in their order of eligibility to the person or persons
residing in the district in which the service is required."

From your statement it appears that the civil service com
mission has conducted a state-wide examination of candidates
for the position of deputy oil inspector, and has made up a list
of eligibles from the state at large. Applying the plain pro
visions of sec. 16.18, above quoted, it is clear that selection of a
deputy oil inspector to fill a vacancy in any inspection district
must be made from such eligible list, regardless of whether or
not any of the candidates on the eligible list reside in the in
spection district where the vacancy exists; subject, of course, to
the application of rule XI, subsec. 3 of the rules and regulations
of the civil service commission, where eligible candidates do
reside in the inspection district where the vacancy exists. The
provisions of sec. 16.20, subsec. (1), Stats., above quoted, will
come into operation only if and when the said list of eligibles
becomes depleted so that "the commission is unable to certify
to the appointing officer upon requisition by the latter a list of
persons eligible * *
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It should be noted also, that none of the provisions relating
to the inspection of illuminating oil, contained in eh. 168,
Stats., provide, either directly or by inference, that a deputy oil
inspector shall be selected from among the residents of the in
spection district. See especially sees. 168.03 and 168.04, Stats.
FCS

Fish and Gathe—Rattlesnakes and other snakes are "wild

animals," as tenn is used in ch. 29, Stats.
Ch. 29 does not protect or regulate taking, possession, or use

of snakes; conservation commission has no jurisdiction over
same.

October 5, 1925.
Elmer S. Hall,

Conservation Commissioner.

In your letter of September 12 you state that a complaint
has been received by you from Sheboygan alleging: That a
person interested in wild animals in that city has a den of
poisonous snakes, including rattlesnakes; that this person claims
to use the rattlesnakes for the purpose of taking venom from
them for experimental purposes as he is working on an anti
toxin for rattlesnake bites, in other words, claims to be engaged
in scientific research work in connection with snakes; that dur
ing the past month rattlesnakes have been found at large in the
vicinity of this person's place, and as a result the neighborhood
is considerably alarmed; that it i s a fact that there were for
merly no rattlesnakes in that section of the country, but that
a half dozen have been found at large and were killed since this
place was established.
The question put to you is whether the conservation com

mission can do anything to compel this person to keep these
snakes within a safe enclosure, or to require that he obtain a
permit before raising these wild animals, if they are wild animals.
You ask to be advised whether rattlesnakes or other snakes are

wild animals as contemplated by sec. 29.01, Stats., and, if so,
whether a person is required to have a permit before raising
them, and further, whether he has authority to keep them penned
up.

Sec. 29.01, subsec. (1), Stats., defines, as used in ch. 29, Stats.,
relating to fish and game, a wild animal as follows:
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'"Wild animar means any mammal, bird, fish, or other crea
ture of a wild nature endowed with sensation and the power of
voluntary motion."

Under this comprehensive definition rattlesnakes and other
snakes are clearly wild animals within the meaning of eh. 29.

However, eh. 29 does not appear to protect snakes of any kind
nor to regulate the hunting or taking of the same. Sec. 29.18,
which prescribes closed seasons for certain wild animals and birds,
and prohibits the hunting or trapping of the same except during
the open season therefor, does not include rattlesnakes or any
other snakes. In fact ch. 29 makes rattlesnakes outlaws, for sec.
29.61, subsec. (1), provides that any county, town, city or vil
lage may offer a reward of fifty cents for any rattlesnake killed.

Sec. 29.17, subsec. (1), provides that the conservation com
mission may grant a certificate to any member of an incor
porated society of natural history, or to any professor of any
university, school or college, or to any person properly accredited
by any such institution, or to any custodian of a public museum,
authorizing such person or institution to collect for scientific
pui*poses only, any nests, eggs, or "wild animals," except deer.
By inference this provision prohibits collecting wild animals for
scientific purposes, except under authority of a certificate. Lit
erally applied, the provision would include rattlesnakes and
other snakes. However, construing the pro\nsion in connection
with the other provisions of ch. 29,1 am of the opinion that the
sense of sec. 29.17, subsec. (1), is that it includes only protected
wild animals. It follows that one is not required to hold a
certificate under such provisions, in order to collect rattlesnakes
or other snakes for scientific purposes.

Sec. 29.02, subsec. (1), provides that the legal title to, and the
custody and protection of, all wild animals within this state is
vested in the state for the purpose of regulating the enjoyment,
use, disposition and conservation thereof. Subsec. (2) of the
same section provides that the legal title to any wild animal
taken or reduced to possession in violation of ch. 29 remains in
the state; that the title to any wild animal, lawfully acquired,
is subject to the condition that upon the violation of any of the
provisions of ch. 29 relating to the possession, use, sale, barter,
or transportation of such wild animal, by the holder of such
title, the same shall revert to the state;and that in either case,
any such wild animal may be seized, wherever found, by the
state conservation commission or its deputies.
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Since, as I have above outlined, ch. 29 does not protect or
regulate snakes in any way, I am of the opinion that none of the
provisions of sec. 29.02 are applicable in the instant case. See
discussion in VIII Op. Atty. Gen. 274.
The conclusion is, therefore, that the conservation commis

sion has no jurisdiction in the premises.
Of course a person can not lawfully maintain a nuisance upon

his property. With reference to such a situation, however, un
less covered by the provisions of ch. 29, or some other specific
statutory provision, the conservation commission has no
authority to act.
FCS

Bridges and Highways—Public Lands—Towns, cities and
villages are not empowered to obtain allotment provided for
in sec. 20.49, subsec. (8), Stats., for roads and streets in state
parks and Indian reservations.

October 5, 1925.

Highway Commission.

In your letter of August 28 you inquire as to the eligibility of
certain roads in the state to receive sums allotted for the im
provement of public roads and streets under subsec. (8), sec.
20.49, Stats. 1925. One class is the roads in the northern
park in Vilas county. The other is the roads in the Lac du Flam
beau Indian reservation. The specific question you raise is that
whether there is any town, village or city in the state that
is entitled to draw the allowance under the provisions of subsec.
(8), sec. 20.49 for the roads within the park and the Indian
reservation.

Subsec. (8), sec. 20.49, provides as follows:

"On January 1, 1926, and annually thereafter, to the towns,
villages, and cities of the state, for the improvement of public
roads and streets within their respective limits which are open
and used for travel, and which are not portions of the state or
county trunk highway systems, and which are not direct con
nections through cities between state trunk highways, the fol
lowing sums: each town and village shall receive for each inile
of such road or street, the sum of twenty-five dollars; each city
with a population not more than ten thousand by the last
federal census shall receive for each mile of such road or street,
the sum of fifty dollars; each city with a population more
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than ten thousand and not more that thirty-nine thousand
shall receive for each mile of such road or street, the sum of
one hundred dollars; each city with a population more than
thirty-nine thousand and not more than one hundred and fifty
thousand shall receive for each mile of such road or street, the
sum of one hundred and fifty dollars; and each city with a popu
lation more than one hundred and fifty thousand shall receive
for each mile of such road or street, the sum of two hundred
dollars. The amounts alotted to cities under this subsection
shall be paid into their respective treasuries; the amounts al
lotted to the towns and villages shall be paid into the treasuries
of the counties in which such towns and villages are located.
The amounts allotted to the towns and villages shall be ex
pended by the town and village officers, subject to the super
vision and approval of the county highway committee, but the
town and village boards may authorize the work to be done by
the county. A report of the work done shall be made each year
by the town or village board, if the town or village does the
work, and by the county highway commissioner if the work is
done by the county. Copies shall be filed with the clerk of the
^wn or village, the county clerk and the highway commission.
The board of every town and village, and the council of every
city, shall not later than September 1, 1925, file with the com
mission and with the county clerk, a correct plat of their re
spective towns, \dllages and cities showing the mileage of roads
and streets open and used for travel. In computing the mileage,
the lengths included in road and street intersections shall not
be included more than once. One-half of the mileage of roads
or streets on boundary lines shall be considered as lying in each
town, village or city.

The statute, it will be noted, provides for the allotment of
certain sums to towns, villages and cities of the state "for the
improvement of public roads and streets within their respective
limits which are open and used for travel, and which are not
portions of the state or county trunk highway systems, and which
are not direct connections through cities between state trunk
highways." Roads which are portions of the state or county
trunk highway system and which are direct connections through
cities between state trunk highways are expressly exempted
from the provisions of this section.

The allotments are made for the purpose of "improvement"
of roads. Towns, villages and cities are charged with the duty
of improving only those roads which they are charged with the
duty of constructing and maintaining. The answer to your
question therefore depends upon whether towns, villages and



Opinions op the Attorney General

cities are charged with the duty of constructing roads in the
northern state park and in the Indian reservation.

Sec. 27.01, subsec. (Im), par. (a), provides that the state
conservation commission of Wisconsin shall have charge and
supervision of all parks now owned or hereafter acquired by the
state, and the commission has the special power "to lay out and
ornament any state park, to govern and manage the same, to
lay out and construct all proper roads and bridges therein."
Under the provisions of this latter section the construction

and maintenance of roads in state parks rests with the state
conservation commission. Towns, villages and cities have no
power and are not charged with the duty of constructing and
maintaining roads in state parks. Such roads, therefore, are not
entitled to any allotment under the provisions of sec. 20.49,
subsec. (8), Stats.
Towns, villages and cities are not empowered under the

statutes to construct and maintain roads in Indian reservations.

Such roads therefore do not come within the provisions of sec.
20.49, subsec. (8), Stats.
SOA

Building and Loan Associations—Insurance—Building and
loan association, being corporation, cannot be licensed as agent
to collect insurance premiums.

October 5, 1925.
Dwight T. Parker,

Commissioner of Banking.

Attention C. P. Diggles, Building and Loan Supervisor.
You have submitted for my examination a form of agreement

proposed to be entered into between a certain local building and
loan association and an insurance agent, and which was sub
mitted to you for approval. The question is whether the build
ing and loan association can legally enter into such an agree
ment.

The substance of the proposed agreement in part follows;
1. The insurance agent agrees to employ and place a salesman

at the disposal of the building and loan association, such sales
man to devote all his time and effort towards increasing the
membership of the building and loan association as to holders of
installment stock under the "Guaranteed Income Membership
Plan."
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2. The building and loan association agrees to furnish to such
salesman the names of members of the building and loan associa
tion that are holders of installment stock of the building and
loan association.

4. The building and loan association agrees that in com
pliance with its agreement with the insurance agent for the
purpose of the sale and distribution of "Guaranteed Income
Memberships" it will make all payments of money received for
insurance premiums to the insurance company named by the
insurance agent.

5. For and in consideration of efforts and services so rendered

by the insurance agent in the sale of the installment stock of the
building and loan association the building and loan association
further agrees to pay to the insurance agent such proportionate
share of the membership fees as may be agreed upon between the
parties.
The nature of the "Guaranteed Income Membership Plan"

is not disclosed in the contract. However, it is clear from the
provisions of par. 4 that under the plan proposed the building
and loan association will be engaged in collecting insurance
premiums.

Sec. 209.04, Stats., provides in part:

"(1) No person, officer, or broker, agent or subagent of any
insurance corporation of any kind required to pay any tax or
license fee to the state shall act or aid in any manner in trans
acting the business of or with such corporation in placing risks
or in collecting any 'premiums or assessments or effecting insur
ance therein, without first procuring from the insurance cor
poration a certificate of authority; * * *
"(6) No corporation or stock company shall be licensed as

agent of any insurance company for the purpose mentioned
in subsection (1)."

Under the provisions of subsec. (1) and subsec. (6) of sec.
209.04 a corporation cannot legally be licensed as agent to
collect any premiums on behalf of any insurance corporation of
any kind required to pay any tax or license fee to the state. So
far as I have been able to deteimine there is no insurance cor

poration organized for profit which does not fall within subsec.
(1), sec. 209.04. A local building and loan association is a cor
poration. Sec. 215.01, Stats. Therefore, viewing the question as
a practical one, the answer must be in the negative. Sec. VI
Op. Atty. Gen. 244.
FCS
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Constitutional Law—Public Officers—County Jwdpe—Legisla
ture can change salary of county judge during his term of office,
as that is no part of system of county government, required by
art. IV, sec. 23, Const., to be as nearly uniform as practicable.

October 6, 1925.

Warren B. Foster,

District Attorney,

Hurley, Wisconsin.

You say that the salary of the county judge of Iron county
was fixed at $800. The salary of the municipal judge was fixed
at $2,000. The county judge died in January and the legislature
then abolished the office of municipal judge by ch. 21, laws of
1925, and by ch. 22 imposed the duties of that office upon the
county judge and by that same act provided that for performing
such additional duties the county judge should receive $2,000
per annum the same as had been fixed for the municipal judge
until the salary of the county judge could be legally fixed by the
county board. After the adoption of that act and on March 23,
the governor appointed a county judge to fill the unexpired term
aTid you ask if he can draw the $2,000 as so fixed for his added
work in addition to the $800 fixed for the salary of county judge.
By sec. 2, article VII, Wis. Const., the judicial power is vested

in a supreme court, circuit courts, courts of probate and justices
of the peace, and the legislature is there given the power to (re-
ate municipal courts and inferior courts in the several counties.
By sec. 14 the legislature is given power to abolish the office of

judge of probate in any county and confer probate powers upon
such inferior courts. Under that pro\dsion the legislature
abolished courts of probate and by sec. 2440, Stats. 1923 (sec.
253.01, Stats.), the legislature established county courts in each
county. By that section such courts were given the jurisdiction
conferred by the constitution on courts of probate and such
other jurisdiction and powers as are or may be conferred by law,
so that we now have only the county courts created by that
statute in lieu of the probate courts mentioned in the constitu
tion.

These several provisions seem to make the county judge a
county officer at least for the purpose of his election, the location
of his office and the exercise of his duties. But does it make the
office a part of the system of county government within the
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meaning of sec. 23, art. IV, Const., which provides that the
legislature shall establish but one system of town and county
government which shall be as nearly uniform as practicable?
In the case of Rooney v. Milwaukee, 40 Wis. 23, the supreme

court held that the method of fixing the salary of county officers
by the county board as provided by sec. 694 (now 59.15) "was
a part of the system of county government" within the meaning
of that provision of the constitution and that an act fixing the
salary of a particular county officer (in that case, county treas
urer) violated the constitutional requirement of uniformity of
county government.
On the strength of that decision and the fact that the legis

lature included county judge in sec. 694 (now 59.15) in which it
provided;

"* * * The salary so fixed (which would include the county
judge) shall not be increased or diminished during the officer's
term."

I wrote the opinion in XIII Op. Atty. Gen. 486, advising that
the salary so fixed included the salary of county judge and could
not be increased during the term as provided in that law, and for
the same reason so advise here; but my attention has been di
rected to the case of State ex rel Binner v. Buer, 174 Wis. 120,
in which the court specifically held, p. 128, that the judicial
power of the state is separate and distinct from the system of
county government referred to in sec. 23, art. IV, and that judges
are not county officers. I am now satisfied that the fixing of the
salary of the county judge is no part of the system of county
government within the meaning of sec. 23, art. IV, Const., re
quiring but one system of county government to be established
and that to be as nearly uniform as practicable.
My former opinion, XIII Op. Atty. Gen. 486, Sept. 3, 1924,

on the subject is to be regarded as modified by this opinion.
The prohibition against increasing the salary during the term

as found in sec. 59.15, although it includes the salary of the
county judge, is a legislative prohibition and could therefore be
modified or changed by the legislature.
TLM
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Workmen's Compensation—Employer subject to Wisconsin
compensation act, who hired employe in Wisconsin, is liable for
pajonent of compensation under par. (f), subsec. (4m), sec.
102.09, Stats., although employe was killed in Michigan and
dependents made settlement under Michigan law.

October 8, 1925.
A. J. Altmeyer, Secretary,

Industrial Commission.

You ask whether par. (f), subsec. (4m), sec. 102.09, Stats.,
is applicable to an accident which occurred in Michigan to an
employe who had been hired in Wisconsin by an employer sub
ject to the Wisconsin compensation act. You say that the
dependents of the deceased employe have made a settlement
under the provisions of the Michigan law and also have received
some money from the third party.

Par. (f), subsec. (4m), sec. 102.09, Stats., provides:

"In each case of injury resulting in death, leaving no person
wholly dependent for support, the employer or insurer shall
pay into the state treasury such an amount, when added to the
sums paid or to be paid on account of partial dependency, as
shall equal four times the deceased employe's average annual
earnings, such payment to the state treasury in no event to ex
ceed one thousand dollars. The payment into the state treasury
so provided shall be made in all such cases regardless of whether
the dependents or personal representatives of the deceased
employe commence action against a third party as provided in
subsection (2) of section 102.29."

In Anderson v. Miller Scrap Iron Co., 169 Wis. 106, 115,
the court said:

"The liability of the employer under the act being statutory,
the act enters into and becomes a part of every contract, not as
a covenant thereof, but to the extent that the law of the land
is a part of every contract. Every contract is enforced and in
terpreted in accordance with the law of the place where it is
made, and the rights and liabilities of the parties thereto are to
be determined in accordance with that law. * * *

"By the law of this state, when an employer enters into a
contract with an employee, both being within its terms, in the
event of injury to the employee the employer becomes liable
therefor in the manner and to the extent prescribed by the
workmen's compensation act, and he has no other or different
liability. * *
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In the case that you present the liability of the employer
arose under the Wisconsin compensation act, and hence it must
be "enforced and interpreted" in accordance with the Wisconsin
law. If certain facts obtain, under the statutory provision here
tofore quoted the employer is liable for the payment of certain
money into the state treasury; and this obligation cannot be
extinguished by a settlement under the Michigan law, or by the
acceptance of money from a third party.
ML

Criminal Law—Masking—Threats to Injure—Persons wear
ing masks and robes while entering restaurant and informing
owner that she must "clean up * * * ^nd run this place
respectable * * * Unless you obey our orders we are going
to * * * ship you straight back to England," are making
threats to injure business of owner and to compel her to do act
against her will, in violation of sec. 4380, Stats. 1923 (sec.
340.45, Stats.)

In such case it may be alleged and proved at trial that
offenses were committed while persons' faces were masked, in
creasing penalty pursuant to sec. 4738^, Stats. 1923 (sec. 359.17,
Stats.)

October 10, 1925.

Robert P. Clark,
District Attorney,

Elroy, Wisconsin.

You state that on September 29 at 12:30 a. m. about 15 or 20
persons wearing masks and robes came to a certain restaurant
in automobiles; they entered the restaurant in an orderly man
ner and asked for the owner. The owner, a woman, lived above
the restaurant and was asleep, but came down into therestaurant
at the request of one of the hired help. The spokesman, who was
the only person who said anything, took a paper and said to the
woman: "You've got to clean up around here and run this place
respectable." Something was then said about the state law and
further: "Unless you obey our orders, we are going to take you
and ship you straight back to England." The spokesman then
held a paper towards the woman and she took hold of it. Across
the top of the paper was written: "This is the third warning" or
"This is the third time of warning." The woman does not know
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the contents of the paper. She returned the paper and left the
room and the intruders left the restaurant in an orderly manner.
The only patron who was in the restaurant had finished eating
and left as they came, and the owner and two of the hired help
were the only persons in the restaurant with the intruders. They
made no noise and did not touch any person before they left.
You inquire whether sec. 4511, Stats. 1923 (sec. 347.02,

Stats.), or any other section has been violated.
The statute which was violated is sec. 4380, Stats. 1923 (sec.

340.45, Stats.), which reads thus:

"Any person who shall, either verbally or by any written or
printed communication, maliciously threaten to accuse another
of any crime or offense, or to do any injury to the person, prop
erty, business, profession, calling or trade, or the profits and
income of any business, profession, calling or trade of another
with intent to compel the person so threatened to do any act
against his will or omit to do any lawful act, shall be punished
by imprisonment in the state prison not more than two years
nor less than one year or by fine not exceeding five hundred
dollars nor less than one hundred dollars."

The threat was one to injure the business of the owner of the
restaurant and they intended by their threat to compel the
woman to do an act against her will. A threat to take her and
ship her back to England after they had practically given her an
order to run her business in a different manner than she was

running it, was a threat to prevent her from running the business
at all by shipping her back to England. It appears, therefore,
clearly to be a threat to injure the business of the woman.
In starting a prosecution, I would also charge them in a

separate count with an offense under sec. 4511, Stats. 1923 (sec.
347.02, Stats.), for having attempted to do an unlawful act in an
unlawful manner where three or more persons were together for
that purpose. I would also allege in the complaint and prove at
the trial that the offenses were committed while the faces were

covered with masks so as to conceal the identity of the persons,
in violation of sec. 4738f, Stats. 1923 (sec. 359.17, Stats.)
JEM
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Public Officers—Highway Commission—State Geologist—Per
son duly appointed as acting state geologist who has qualified
and is performing duties of state geologist, as that position was
known at time of creation of state highway commission, is ex
officio member of such commission.

October 10, 1925.
Highway Commission.

You have been officially notified by the secretary of the board
of commissioners of the geological and natural history survey
of the state of Wisconsin that, effective September 18, 1925,
E. F. Bean was appointed by such board as "acting state geo
logist," and the secretary of state has informed you that Mr.
Bean has filed an oath of office.

You inquire whether Mr. Bean is, ex officio, a member of the
Wisconsin highway commission, and entitled to vote at its
meetings.
In my opinion, your question must be answered in the affirm

ative.

It is assumed that the appointment was made by the board of
commissioners under the authority conferred upon them by sec.
20.73, subsec. (1), and sec. 36.25, Stats., and that the appointee
is performing the duties of state geologist as they were defined
and established by such board of commissioners at the time of
the creation of the state highway commission by ch. 337, laws
of 1911 (now sec. 82.01, Stats.).
The state geologist is not, and never has been as far as I have

been able to find, a statutory officer. That position had been
created and the duties of the incumbent established by the board
of commissioners of the geological and natural history survey
prior to the creation by the legislature of the state highway com
mission, and was in existence and filled by W. 0. Hotchkiss at
that time. See Wisconsin Blue Book of 1911, p. 632. Theoriginal
law creating the state highway commission provided, as the
present statute does, for a commission composed of three mem
bers appointed by the governor for definite tenns and two ex
officio members, namely, the state geologist and the dean of the
college of engineering of the university of Wisconsin. The
tenure of both of the ex officio members depends solely upon
their continuing to perform the duties of state geologist and
dean of the engineering college—the one an employe of the board
of commissioners of the geological and natural history survey,
and the other an employe of the regents of the university of Wis
consin, holding their positions and performing their duties at the
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pleasure of such employing boards. Neither the title of "state
geologist" nor that of "dean of the engineering college of the
university of Wisconsin" appears, or has appeared, in any other
section of the statutes than the one providing for the composi
tion of the state highway commission.

Without going into a long discussion of the matter, it is plain,
I think, that the legislative intent was that the two ex officio
members should be those persons who, for the time being, were
performing the duties of two certain well known positions
created by other lawful authority, and then denominated the
state geologist and the dean of the engineering college, and that
it is not the titles of the positions but the duties and services
performed by the incumbents thereof that qualify the ex officio
members of the state highway commission. It follows that Mr.
Bean, being the person duly appointed as "acting state geo
logist," having qualified and entered upon the performance of
the duties of "state geologist," as that position was known at the
time of the creation of the state highway commission, is, ex
officio, a member of that commission and entitled to vote and to
exercise all the powers and privileges that any other member of
the commission has.

FEB

Public Officers—Highway Commission—Meetings—Holding of
meetings of state highway commission is subject solely within
control of commission itself. Notice of time and place of any
meeting having been duly given to each member of commission,
meeting held pursuant thereto, if quorum is present, whether
it be considered as adjourned regular meeting or as special
meeting, is legal meeting. Meeting held without notice, at
which all members are present and consenting thereto, is like
wise legal meeting.

October 10, 1925.

Highway Commission.

I quote your statements and inquiry as follows:

"By formal resolution the state highway commission de
termined to hold its meetings regularly on the first Tuesday of
each month. On a number of occasions, however, changes in
this date have been requested by various members of the com
mission and, following such requests, the wishes of the members
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with respect to the postponement have been learned and changes
in the dates of the meetings have been made, notice of the
change always having been given to all members of the commis
sion.

"At the meeting of the commission held September 1, 1925,
the commission adjourned to meet Tuesday, October 6, but
shortly after the meeting a request for a postponement to Oc
tober 13 was made. Three members of the commission signi
fied that they prefeiTed the October 13 meeting to October 6,
one member who expressed no particular preference was agree
able to the postponement, and one member was opposed.
Notice was thereupon sent out to all members of the commis
sion, stating that the meeting would be postponed from Octo
ber 6 to October 13, and no meeting was held on October 6.
"Will you kindly advise if, in your opinion, business can

legally be transact^ at the meeting to be held on October
13?"

The question is answered in the affirmative.
Whether the meeting proposed to be held on October 13th

may be regarded as an adjourned regular meeting or not, is im
material; if it should be considered as a special meeting, notice,
having been duly given to all members of the commission of the
time of meeting, it will be a legal meeting if a quorum is present.
To forestall possible future inquiry, I will add that if all

members are present and consenting thereto, a meeting of the
commission held at any time, without notice, is a legal meeting.
The times and places of the meetings of the commission is a

subject solely within the control of the commission itself.
XIII Op. Atty. Gen. 55, 57.
FEB

Automobiles—Taxation—Motor Vehicle Fuel Taa:—State treas
urer is authorized to require gasoline dealers to report number
of gallons of gasoline purchased and firms or persons from whom
gasoline was purchased, and number of gallons purchased from
each firm or person.

October 10, 1925.
Solomon Levitan.

State Treasurer.

You enclose a printed form which you have been sending to
gasoline dealers, upon which they are supposed to make their
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report of sales. Under par. 2 of said form you have the following
requirement:

"State number of gallons of gasoline purchased during month
of (Give names on line 11 of firms or persons
from whom gasoline was purchased, and number of gallons
from each l^m or person)."

It appears that several of the dealers have objected to giving
this information, contending that you have no right to ask from
whom the gasoline was purchased, and that it makes public
their private business. You state that it is necessary for your
department to secure this information in order to have a check
upon the sales of gasoline. You inquire if you have the power
to insist that the information above refen-ed to be furnished.

Sec. 78.11, Stats., which provides for the administration of
the motor vehicle fuel tax law contains the following provision:

"The state treasurer is authorized to employ such clerical
assistance as may be necessary to carry out and administer the
provisions of this chapter, and to prepare and print such blanlcs,
forms, reports, and receipts, and any and all other things that
may be necessary to provide for such administration."

Sec. 78.08, Stats., provides as follows:

"The records of all purchases, receipts, sales, distribution and
use of motor vehicle fuel of every dealer shall at all times during
the business hours of the day be subject to inspection by the
state treasurer or by any agent or employe thereof duly au
thorized by him,"

It appears, therefore, that the legislature contemplated you
should have power to examine purchases, as well as receipts.
It may obviously be necessary to examine purchases in order to
determine whether sales are being correctly reported. Such
being the case, I am of the opinion that the power given to you
in sec. 78.11 to prepare blanks, forms, and reports gives you
power to demand the information as to purchases.
CAE
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Appropriations and Expenditures—Bridges and Highways—
All balances in appropriations made by legislature prior to en
actment of ch. 11, Laws 1925, for federal aid highway construc
tion remain available and may be expended on federal aid con
struction whether allocated to specific projects on or prior to
June 30, 1925, or not.

October 12, 1925.
Highway Commission.

You call attention to sec. 1 and part of sec. 4 of ch. 11, laws of
1925, and state that a statement has been made that appropria
tions made available prior to the enactment of said chapter for
federal aid construction of state highways under the provisions
of the federal aid acts approved November 9,1921, and Junel9,
1922, and the state funds necessary to match the same, have
lapsed and become unavailable unless allocated to definite
projects not later than June 30, 1925; that a majority of the
members of the state highway commission and the members of
the engineering staff "are unable to find any support for that
contention," and are of the opinion that the provisions of the
statutes referred to "contain positive authority to the contrary,
but in view of the fact that the question has been raised," the
opinion and advice of the attorney general is requested.

Said sec. 1 reads as follows:

Subsection (3) of section 20.04, the introductory paragraph
and subsections (1), (2), (3) and (4) of section 20.49 of the
statutes are repealed, but such repeals shall not affect the ap
propriations made therein for the fiscal year ending June 30,
1925, or any prior year, except as otherwise specifically provid
ed m section 5 of this act, and all balances in any of these ap
propriations shall remain available and may be expended for the
purposes for which originally made."

That part of said section 4 to which you particularly refer is
the first sentence of subsec. (9), sec. 84.03, Stats. 1925, which
reads as follows:

"The highway commission shall first set aside, and use for
that purpose, from the amount appropriated for the improve
ment of the state trunk highway systems and the county trunk
highway systems by subsection (9) of section 20.49, a sufficient
amount each year so that all of the federal aid allotted to this
state under the federal aid acts approved November 9,1921, and
June 19, 1922, and available to this state in the four fiscal years
ending m 1922 to 1925, shall be received from the United States,
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and the total allotments under said acts, and the state money
necessary to match the same, expended on projects determined
in the manner specified in subsection (3) of this section."

In connection with the above quotations from existing laws
of the state, subsec. (3), sec. 84.01, Stats. 1925, is significant.
That section reads as follows:

"The legislature of the state of Wisconsin hereby declares its
purpose and intent to make arrangements for and to provide
such legislation as will insure the receipt by this state of the
total funds that may be allotted to the state under any and all
acts of congress enacted subsequent to the acts approved
November 9, 1921, and June 19, 1922, amendatory and supple
mentary to the federal aid act of July 11, 1916, by which fur
ther allotments of federal aid for the improvement of highways
may be made available to this state, so that such roads in this
state as may be entitled to receive federal aid in accordance with
the provisions of any such acts, may be constructed, maintained,
marked and signed in accordance therewith."

The sections of the statutes of 1923 repealed by sec. 1 of said
ch. 11, first above quoted, are those making the appropriations
and providing for the distribution of the surplus automobile
registration fees and the appropriations to the state highway
commission. Pars, (a) to (h), inclusive, of sec. 5 of said chapter
(referred to in the exception contained in the saving clause to the
repeal provision of sec. 1), make a somewhat different distribu
tion of the motor vehicle registration fees, but par. (i) expressly
provides:

"After the amounts appropriated in paragraphs (a) to (h),
inclusive, have been set aside, the remainder shall be used to pay
the state's proportion of the cost of federal aid construction
under the provisions of section 84.03 of the statutes."

In my opinion, there is no mistaking the intent of the legisla
ture, as accurately expressed by the language used in these
provisions, which is that, except as provided in sec. 5 of the act,
all balances remaining in the prior appropriations remain avail
able and may be expended for the purposes for which originally
made. It follows, and I so hold, that unless the prior appropria
tions themselves were allocated by statute to specific federal aid
projects (and I know of none) there need have been no alloca
tion thereof to definite projects on or before June 30, 1925, in
order to make the balances available for allocation to definite
projects after that date.
FEE
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Education—Soldiers' Bonus—Military Service—Soldiers' Re
habilitation—Veterans who receive instruction while on farms

but who do not attend any school are not entitled to educational
bonus.

October 12, 1925.

Ralph M. Immell,

Adjutant General.

You state that certain disabled veterans have been receiving
special field instruction from the university of Wisconsin college
of agriculture. These students are not resident students of the
university nor are they extension students but they are trainees
who have been placed on farms for practical instruction. The
instructors gave their instruction in person on the farms con
trolled by the trainee. You inquire if these men are entitled to the
educational bonus for the period from July 1,1924, to August 1,
1925.

Subsec. (3), sec. 2, ch. 191, Laws 1925 (sec. 45.275, subsec.
(3), Stats.), provides as follows:

"The benefits provided in this section shall not be available
after July 1, 1927. Any person described in subsection (1) of
section 37.25 who has been in regular attendance at an approved
school in Wisconsin since July 1,1924, but who has not received
any benefits under this section because of the limitations in sub
sections (1) and (3) heretofore in effect, shall be entitled to re
ceive the benefits provided for by this section from July 1,1924.
(Italics ours.)

Under your statement of facts the trainees cannot be held to
be in regular attendance at an approved school in Wisconsin,
as they do not in fact attend school. They are merely working on
farms and receiving a course of instruction while so doing. You
are, therefore, advised that these men are not entitled to the
educational bonus.

CAE
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Mothers' Pensions—Mother's pension may be granted to
woman who has resided in county one year prior to application
for pension, although she received mother's pension from county
from which she moved during part of said year.

October 12, 1925.
James Murray,

District Attorney,
Fond du Lac, Wisconsin.

You state that you desire my opinion concerning a matter
which involves the practical application of the statutes pertain
ing to mother's pension to a concrete case. The mother resides
in a county and makes application for a pension and upon in
vestigation is found to be a resident of the county and entitled
to a pension. She receives one payment and then removes from
the county into another county. The county from which
she moved continues to send monthly allowance to her for
eleven months, and at the end of that time discontinues to pay
her the pension. She then waits a little over a month and then
makes application to the new county, in which she has
resided a little over a year. The pension is refused on the ground
that she has been receiving aid from the county from which she
moved while she was living in the new county, upon the
ground that she must remain in the new county a whole
year without receiving assistance from the former county before
she can receive a mother's pension. You inquire whether this
position of the new county is justified under the statute.

In sec. 48.33, Stats., pertaining to mothers' pensions, subsec.
(6), we find the following:

"* * * Such aid shall be the only form of public assistance
granted to the family, excepting medical aid, and no aid shall
continue longer than one year without reinvestigation."

In subsec. (5) of the same section I find as one of the condi
tions prescribed there that the mother must have resided in the
county in which application is made for aid for at least one year
prior to the date of such application. Nowhere do I find a con
dition prescribed that she must not have received aid from any
other public source for a year prior to the application. The
mother in question under your statement of fact has resided in
your county for over a year prior to the application. She is not



476 Opinions of the Attorney General

now receiving public assistance. In view of these facts I am
constrained to hold that she is entitled to a mother's pension
if other conditions prescribed in the law are met.
JEM

Elections—Public Records—County clerk is required to pre
serve in his office and not destroy tally sheets and poll lists de
livered to him under sec. 6.59, Stats.

October 12, 1925.
Lewis W. Powell,

District Attorney,
Kenosha, Wisconsin.

You direct my attention to sec. 6.59, Stats., which provides,
among other things, that the clerk of the town, city or village
in which an election is held shall with all convenient dispatch
and within two days after said election, deliver to, or send by
letter from the nearest post office, the other tally sheet, state
ment, and one poll list, to the county clerk.
You inquire whether it is the duty of the county clerk to

preserve this tally sheet and poll list, or whether he may de
stroy it after it has performed its mission as required by the
balance of ch. 6.

There is no express provision in the statute which requires
the county clerk to file and keep in his office the documents in
question, but sec. 18.01, subsec. (1), provides:

"Each and every officer of the state, or of any county, town,
city, village, school district, or other municipality or district
is the legal custodian of and shall safely keep and preserve all
property and things received from his predecessor or other
persons and required by law to be filed, deposited, or kept in his
office, or which are in the lawful possession or control of him
self or his deputies, or to the possession or control of which he or
they may be lawfully entitled, as such officers."

Here officers, including county clerks, are required to safely
keep and preserve the property which is in his office, possession
or control.

I am of the opinion that the provisions are broad enough to
include the documents here in question. Your question must,
therefore, be answered, in the affirmative.
JEM

-■ 's

■J
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Bridges ayid Highways—Trunk Highways—Provisions of sec.
1313, subsec. 1, Stats. 1921, relating to establishment of "con
struction limits" in places having population of 2,500ormoreare
still in full force and effect, even though omitted from sec. 84.02,
subsec. (1), Stats.
As cities become more thickly populated "construction

limits" automatically recede. Highway commission, under
broad general powers delegated to it, has power to make neces
sary determinations as "construction limits" recede.

October 13, 1925.

Highway Commission.

The material facts presented in your letter of August 18
are as follows: Sec. 1313, subsec. 1, Stats. 1921, provided that
the state trunk highway system should be laid out exclusive of
every street and road in a place having a population of 2,500 or
more by the last federal census, except that portion of any such
street or road along which the houses average more than 200
feet apart in any platted block or equivalent distance. In ac
cordance with the provisions of sec. 1313, subsec. 1, so-called
"construction limits" were established in 1917-1919 and 1921

at the points where state trunk highways entering cities having
a population greater than 2,500 stopped, and the so-called con
necting streets began. There has been rapid development in
many of the cities so that the so-called "construction limits"
correctly established in previous years are now located in
densely built-up sections. It has also happened that cities have
annexed thickly built-up adjoining territory so that the same
result has been accomplished in a different manner. You in
quire whether the highway commission may change the po
sition of the "construction limits" from time to time in order
to preserve the same at the point where the houses begin to
average less than 200 feet apart. Sec. 1313, subsec. 1, Stats.
1921, provides as follows:

"The commission shall, as soon as practicable after the pas
sage and publication of this act, lay out a system of main
traveled roads, interconnecting every county seat and every
city with a population of five thousand and over, which system
of roads, when laid out and approved by the commission, shall
be known as the 'State Tmnk Highway System.' The total
mileage of all roads and streets included in the state trunk high
way system shall be not more than five thousand miles. Pro
spective roads as yet not public highways may be included in



478 Opinions of .e Attorney General

said system. Insofar as">i*actieable, this system of roads shall
coincide with state highways or with the roads now on the
county systems of prospective state highways connecting the
same points, but the commission shall have power in its dis
cretion to select roads other than those on the system of pro
spective state highways if it shall deem that the public interest
demands a change in routes along the whole or part of the dis
tance between any two points, and may remove from the sys
tem of prospective state highways any duplicating roads serv
ing essentially the same purpose and territory. The state
trunk highway system shall be laid out exclusive of every street
and road in a place having a population of twenty-five hundred or
more by the last federal census, except that portion of any such
street or road along which the houses average more than two
hundred feet apart in any platted block or equivalent distance."

Sec. 1313, subsec. 1, Stats. 1921, was renumbered sec. 84.02,
subsec. (1), by ch. 108, laws of 1923, and was revised to read
as follows:

"The system of main traveled highways interconnecting every
county seat and every city with a population of five thousand
heretofore laid out by the state highway commission and by
special legi.slative state trunk highway committees and approved
by said commission is hereby adopted and shall be known as the
'Trunk Highway System.' The total mileage of said system
shall not exceed seventy-five hundred miles. Said system shall
as far as practicable, coincide with state highways and with the
county systems of prospective state highways. But the high
way commission may, in its discretion, select other routes if it
shall judge that the public welfare would be promoted or public
travel benefited by a change in the routes between any two
points, and may remove from the county system of prospective
state highways any duplicating roads which serve essentially
the same purpose and territory."

It will be noted that the provision in sec. 1313, subsec. 1,
Stats. 1921 relating to the establishment of "construction
limits" was omitted in sec. 84.02 (1), Stats. 1923.
Ch. 108, laws of 1923, was originally Bill No. 1, S. This bill

was a revisor's bill. The revisor attempted to codify the state
trunk highway law. Obsolete provisions in the statutes were
omitted. Changes were made and suggested. The original
bill was amended in some respects before final passage. No
reference is made in the revisor's notes as to the reason for the
omission in sec. 84.02 (1) of the provision in sec. 1313, subsec.
1, establishing the so-called "construction limits."
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The provision for "construction limits" was apparently taken
from 39 U. S. Stats, at Large 355, approved July 11, 1916, en
titled "An act to provide that the United States shall aid the
states in the construction of rural post roads, and for other
purposes." Section 2 of this act provides in part as follows:

"That for the purpose of this act the term 'rural post road'
shall be construed to mean any public road over which the
United States mails now are or may hereafter be transported,
excluding every street and road in a place having a population
as shown by the latest available federal census, of two thousand
five hundred or more, except that portion of any such street
or road along which the houses average more than two hundred
feet apart; * * *■"

The act of 1916 was amended November 9, 1921, by 42 U.
S. Stats, at Large, p. 212. Sec. 2 of the act provides in part as
follows;

"The term 'highway' includes rights of way, bridges, drain
age structures, signs, guard rails, and protective structures in
connection with highways, but shall not include any highway
or street in a municipality having a population of two thousand
five hundred or more as shown by the last available census, ex
cept that portion of any such highway or street along which
within a distance of one mile the houses average more than two
hundred feet apart."

By the enactment of sec. 84.01 the legislature of the state of
Wisconsin assented to the provisions of the act of congress
above referred to. Consequently, as far as the state trunk
highways constructed with federal aid are concerned, the pro
visions in regard to the establishment of construction limits
still obtain.

The general rule of statutory construction is that a statute
must be construed in accordance with the legislative intent.
The intent of the legislature is usually determined by the
language used. Under this rule it might be said that since the
provision for the establishment of "construction limits" was
omitted in sec. 84.02 (1) the legislative intent was to abolish
the so-called "construction limits." Various provisions of ch.
84, however, indicate that such was not the legislative intent.
Subsec. (7), 84.02 provides that the laying out of additional
mileage to the state trunk highway system "shall be insofar as
possible, similar to the procedure followed in laying out the
original five thousand mile system." Under this section "con-
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struction limits" must be established on all additions to the

state trunk highway system.

Again, the legislature has plainly indicated that not all roads
and streets in cities are to be treated as a part of the state trunk
highway system. Sec. 5, ch. 11, Laws 1925, which appropriates
money for the highway commission provides in part as follows:

"(h) * * * In computing the amount to be allotted to
each county for the maintenance of the state trunk highway
system lying therein, the state highway commission shall add to
the state trunk highway mileage Ijdng in each county the mile
age of streets in cities, not a part of the state trunk higWay
system but forming connections through said cities between
state trunk highways. * * *"

Subsec. (4), 20.49, Stats. 1925, provides for an appropriation
to counties, cities and villages of the state for the maintenance
of state trunk highway systems within their limits and of con
necting streets in cities between portions of the state trunk
highway system. There is here a clear manifestation of the
legislative intent to exclude from the state trunk highway system
certain connecting streets in cities.

There are, therefore, clear manifestations of an intent on the
part of the legislature to exclude from the state trunk highway
system certain streets in cities. If the legislature intends some
streets to be excluded there must be some method provided to
ascertain the particular streets to be excluded. In cases where
new highways are constructed with federal aid, the "construc
tion limits," as has already been shown, must be established in
accordance with the provisions of sec. 1313, subsec. 1, Stats.
1921. For the purposes of administering the lawrelating to state
trunk highways, a uniform system for determining the location
of "construction limits" should be followed. In view of the fact
that specific provision was made in the statutes of 1921 for the
location of these limits, and in view of the further fact that the
legislature has clearly indicated that such "construction limits"
in certain cases still exist, it is the opinion of this department
that the provisions of sec. 1313, subsec. 1, Stats. 1921, so far as
it provides for the establishment of "construction limits" is
still in full force and effect. In this connection attention
should be called to the fact that sec. 1313 (1), Stats. 1921, was
revised only; it was not repealed. Had sec. 1313, subsec. 1,
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been repealed, and a new section added to the statutes, a differ
ent situation might have arisen.
The specific question you raise is whether the highway com

mission may change the so-called "construction limits" pro
vided for in sec. 1313, subsec. 1, Stats. 1921. Since the provi
sions of sec. 1313, subsec. 1, Stats. 1921, are still in full force and'
effect, it is the opinion of this department that the "construc
tion limits" automatically recede in both of the situations you
present—where the city becomes more thickly settled, and
where the city annexes thickly settled territory. As a practical
matter, however, the power to determine when the "construc
tion limits" change must be vested in some one. The highway
commission has the power and is charged with the duty of ad
ministering the state trunk highway law. Under the broad,
general powers delegated to the highway commission, it has the
power to make the necessary determinations as the "construc
tion limits" recede.

Building and Loan Associations—Frovisions of sec. 215.312,
Stats., which require building and loan associations to pay fees
and assessments to state banking commissioner, can be enforced
in action to recover liability imposed by statutes.

October 15, 1925.

Dwight T. Parker,

Commissioner of Banking.

You state that under the provisions of 215.312, Stats., you
have notified a certain mutual building and loan association on
three different occasions to remit to you the annual assessment
and license fees of said company under the provisions of that act
and you say the company has failed to make payment and you
ask how compliance with that section can be compelled.

Sec. 215.312, Stats., provides that on or before the 15th day
of July, 1925, and on or before the 15th day of June of
each year thereafter, every building and loan association
carrying on business in this state shall be required to pay
to the commissioner of banking for supervision and examination,
as hereinafter provided, certain specified fees. That section is
practically the same provision as sec. 220.05 of the banking
laws of Wisconsin. There is no penalty provided in the law for
a failure to comply with the statute and I assume that is the
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reason for your inquiry. It will be noted that the duty to pay
is specifically imposed by the law and it says that the association
shall be required to pay to the commissioner of banJdng the
amounts therein specified, so that is clearly a liability imposed
by statute which can be sued for and recovered in a civil action
under the authority of State v. C. & N. W. Ry. Co., 132 Wis. 345,
and cases there cited.

It must be admitted that there is a conflict in the decisions of
different states on the question of the right to recover a license
fee by action in the absence of a specific statute authorizing it.
See case of State v. Shores-Mueller Co., 166 N. W. 62, and list of
cases there cited. But the rule in Wisconsin seems to be estab
lished in favor of the right to sue for and collect such a license
fee.

TLM

Physicians and Surgeons—Chiropractor, under present law,
is not permitted to use word or title "doctor" or "doctor of
chiropractic."

October 15, 1925.
Lewis W. Powell,

District Attorjiey,
Kenosha, Wisconsin.

In your letter of October 2 you direct my attention to sec. 3,
ch. 408, laws of 1925, which reads in part as follows:

"No person not possessing a license to practice medicine and
surgery, osteopathy, or osteopathy and surgery, under section
147.05, shall use or assume the title 'doctor' * *

You also direct my attention to ch. 284, laws of 1925, by which
sec. 147.05 was renumbered to be section 147.17. The legisla
ture evidently omitted making the change in sec. 3 of said ch.
408, as there is a new section numbered 147.05 which pertains
to the new basic science law and does not relate to the use of
the title "doctor."

You inquire whether this fact would have any effect upon the
conclusion arrived at in my opinion under date of July 24, 1925,
in which it was held that chiropractors should not use the word
or title "doctor" or "doctor of chiropractic."
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This question must be answered in the negative. In view of
the history of the statute, the courts would have no trouble in
holding that sec. 3, eh. 408, refers to sec. 147.05 as formerly
worded and now renumbered 147.17.

JEM

Weights and Measures—Words and Phrases—Berries—Plums
and grapes are not included in provisions of subsec. (10), sec.
125.13, Stats.

October 17, 1925.
J. Q. Emery,

Dairy a7id Food Food Conunissioner,
Ex Officio State Superintendent of
Weights and Measures.

In your letter of October 6 you refer to an opinion rendered
by this department on June 22, 1918, VII Op. Atty. Gen. 357,
in which it was held that subsec. (10), sec. 125.13, governs as to
berries named therein and other similar berries, while subsec.
(11) of said section governs as to all other fresh fruits and vege
tables. You say that you are confronted with the question as to
what fruits are included in the term "other similar berries."

You inquire whether plums and grapes would be similar berries
in view of the fact that the legislature has classed cherries in
common with blackbeiTies, blueberries, currants, raspberries,
and strawberries. You say that it seems to you cherries are
similar to plums and grapes.
In answer, I will say that I do not believe that the term

"other similar berries" would include plums and grapes, as those
are not berries in any sense of the word. It is true that cherries
are not berries, but they were classified with the berries enu
merated for the reason that they are generally sold in the same
manner that the other berries enumerated are sold, and when
the general terms were added to the enumerated fruit and
berries the word "berries" was inserted, by which it seems to
me the legislature intended to restrict the general terms to
berries and not extend the meaning to fruit sales which are
governed by other provisions.
JEM
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Fish and Game—Net Fishing—Rough Fish—Provisions of
subsec. (5a), sec. 29.33 and sec. 29.625, Stats., construed.

October 17, 1925.

Elmbr S. Hall,

Conservation Commissioner.

Attention Matt Patterson, Secretary.

You refer to subsec. (5a), sec. 29.33 and sec. 29.625, Stats.,
which were created by ch. 74, Laws 1925.
Subsec. (5a), sec. 29.33 provides:

"Nets with a mesh of not less than seven inches and not more
than twelve meshes deep may be used for taking carp and other
undesirable rough fish, which are detrimental to game fish in
the following bays or harbors in Door county, to wit: Sturgeon
Bay, Little Sturgeon Bay, Riley's bay, Egg harbor. Fish creek
harbor. Eagle harbor, Bailey's harbor. Mud bay. North bay, and
Washington harbor, Jackson harbor and Detroit harbor in
Washington Island, upon the conservation commission grant
ing a permit for such taking."

Sec. 29.625 provides:

"Permission may be granted to any person by the conserva
tion commission upon such terms and conditions as it may re
quire to take carp and other undesirable rough fish, which are
detrimental to game fish in the following bays or harbors in
Door county, namely: Sturgeon Bay, Little Sturgeon Bay,
Riley's bay, Egg harbor. Fish creek harbor, Eagle harbor,
Bailey's harbor, Mud bay, North bay, Rowley's bay, and
Washington harbor, Jackson harbor and Detroit harbor in
Washington Island."

You submit several questions relating to the construction
to be given these two new provisions. Although separate pro
visions, they were created by the same act and deal with the
same subject matter. For these reasons I am of the opinion
that neither is to be construed independently of the other, but
that both must be construed together.

Construction of subsec. (5a), sec. 29.33.

Q. 1. Under subsec. (5a), sec. 29.33, should a regular license be
issued?

A. 1. This is answered in the negative. Although subsec.
(5a) is a part of sec. 29.33, which relates to the issuing of net
licenses in outlying waters, the language of subsec. (5a) when
considered in connection with other subsections of sec. 29.33

clearly shows that no license was intended to be required under
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subsec. (5a). Subsec. (1), sec. 29.33, provides that net licenses
authorizing the use of nets as prescribed in sec. 29.33 "shall he
issued, » * * by the state conservation commission to any
'person duly applying therefor." Subsec. (5a), sec. 29.33, on the
other hand, authorizes the use of certain sized nets in certain
designated waters "upon the conservation commission granting
a permit for such taking." Subsec. (5a) thus uses the specific
word "permit." Such word has a distinct meaning of its own,
and does not mean "license." Note also that sec. 29.625 uses
the word "permission." Subsec, (5), sec. 29.33, contains an
absolute prohibition against the use of nets of any kind in the
same waters that are described in subsec. (5a), sec. 29.33. It
seems obvious that subsec. (5a), sec. 29.33, was intended merely
to legalize, so far as the taking of carp and other undesirable
rough fish is concerned, that which is prohibited by subsec.
(5), sec. 29.33, upon a permit being granted by the conservation
commission.

Q. 2. and A. 2. In view of the answer to Q. 1 it becomes
unnecessary to answer Q. 2 relating to the fee to be charged for a
license.

Q. 3. Is it compulsory that the conservation commission is
sue such a permit upon application therefor?
A. 3. From what has been said in discussing Q. 1 I think

it must follow that the answer to Q. 3 is in the negative. The
language of subsec. (5a), sec. 29.33, does not create a mandate
to the conservation commission. Relative to inland waters the
conservation itself is not authorized to take rough fish by means
of nets (seines) except "whenever it shall find that such fish
are detrimental to, retard the propagation of, or destroy game
fish therein, * * *" subsec. (1), 29.62.
Q. 4. Will such a permit entitle the holder thereof to fish

with legal mesh net the year round for carp and other unde
sirable rough fish?
A. 4. This question cannot be answered categorically. Sub

sec. (5a), sec. 29.33, does not provide as to the time during which
a permit granted under it shall remain in effect. It is therefore
suggested that the conservation commission, when granting
such a permit, should specify in the permit the duration of the
same.
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Construction of sec. 29.625.
Q. 5. Under sec. 29.625 is the conservation commission

limited to granting the use of seines only or may nets of any kind
be used?

A. 5. In this question you have in mind subsec. (1), sec. 29.62,
which authorizes the conservation commission to take rough
fish "by means of seines only." However, the authority thus
conferred is limited to inland waters, whereas the subject matter
of sec. 29.625 is outlying waters. I think, therefore, that the
limited method of taking prescribed by the former is not per
suasive in determining what limits as to method of taking, if
any, are prescribed by the latter. Rather the provisions of sub-
sec. (5a), sec. 29.33, should be compared with the provisions
of sec. 29.625. A holder of a permit under subsec. (5a), sec.
29.33, is expressly limited to taking carp and other undesirable
rough fish by means of nets with a mesh of not less than seven
inches and not more than twelve inches deep. Although it does
not specifically so state, and although it does not contain the
word "net" sec. 29.625, in fact, relates to net fishing as dis
tinguished from hook and line fishing. However, in contrast to
subsec. (5a), sec. 29.33, sec. 29.625 does not prescribe the type
of net that may be used, but leaves it to the conservation com
mission to prescribe the "terms and conditions" of taking.
Therefore I am of the opinion that the conservation commission
in granting permission under sec. 29.625 may prescribe the type
or types of nets that may be used thereunder.
FCS

Bridges and Highways—Navigable Waters—Bridge cannot
lawfully be constructed between island and main shore of
navigable lake.

October 17, 1925.
Arthur M. Sells,

District Attorney,
Florence, Wisconsin.

Supplemented by an examination of the government plat, on
file in the state land office, of township 44 north of range 19
east, I understand your letter of inquiry states the following
facts:
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Spread Eagle Lake is a navigable meandered lake situated
partly in said township, in Florence county; government lot
8 is in the southeast quarter of section 33 of said township,
and was originally, and at the time that it passed into private
ownership, a point of land extending easterly into the lake
from the quarter line, containing 13.2 acres; the private owners
of said lot at some time in the past dug a channel through this
lot 8, deep enough to be navigable for row boats, thus converting
the easterly end of the lot into an artificial island, which is now
known as "Eagle Island;" the owner of the main land to the
east of this "island" has recently purchased the "island" and
desires to improve the buildings and build a summer hotel on it,
and in order to gain access to the "island," he wants to build a
bridge spanning the navigable waters between the "island" and
the main land to the east, and has made application to the
county and town authorities for permission to build such a
bridge; the proposed bridge would take the place of a foot
bridge already there, would rest upon cement piers built up
from the bottom of the lake, would be of such a substantial and
permanent character as to permit travel with automobiles to
and from the "island" and. the mainland, and the span over
the deeper part of the lake would be of sufficient width and
height to permit the passage of motor boats without inter
ference or danger, and a passage for row boats would be pro
vided between the piers and the "island" and between the piers
and the mainland, where the water is not deep enough for the
passage of motor boats.

Construing your inquiry as to "whether there will be any
legal objection on the part of the state to the building of the
proposed bridge," as a request for an opinion on the question
of whether the construction thereof, with the consent of the
county authorities, would be lawful, I answer it in the negative.
The lake in question is a navigable lake, under the provisions

of sec. 30.01, Stats. It has been long settled that the title to the
waters and the bed of a navigable lake is in the state, in trust,
however, for the public for the purposes of navigation and the
incidents of navigation. But even the state has no proprietary
interest in the waters of a navigable lake nor in the lands under
them, and cannot abdicate its trust in relation to them. See the
United States and state supreme court decisions referred to and
quoted from in XII Op. Atty. Gen. 251. As far as I have been
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able to discover, the legislature has never attempted to authorize
counties or other municipalities, or state agencies, or private
individuals, to build or to consent to the building of bridges
across navigable lakes.
Such a bridge as is proposed to be constructed in Spread

Eagle Lake is clearly not in aid of navigation, even though it
would not substantially obstruct navigation; therefore, neither
the county nor the town nor any private owner of land abutting
upon, or of islands in, this navigable lake have the right to
construct or consent to the construction of the proposed bridge,
and the unlawful building thereof will subject those responsible
therefor to the penalties provided by sec. 31.23, Stats., and to the
expense of removal. See the late Wisconsin case of Breese and

the State of Wisconsi7i v. Wagner, 203 N. W. 764 (decided by the
supreme court last May), where one Wagner attempted to con
struct a causeway, and bridge in and over comparatively shallow
water from the mainland owned by him to a large natural island,
also owned by him, in Lower Lake Nemahbin, in Waukesha
county, for a purpose similar to that involved in your statement,
and where a permanent mandatory injunction, enjoining him
from completing the proposed causeway and bridge, and com
manding him to remove, at his own expense, all portions of the
structures already built, was affirmed.

If the owner of the artificial island in Spread Eagle Lake
proposed to build a bridge across the artificial channel, referred
to in your statement, a different question would be presented;
but my understanding of your statement is, that he desires to
bridge from what was formerly the end of the point of land
known as lot 8, constituting a part of the mainland shore of the
lake, to the opposite mainland shore.
FEE
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Bridges and Highways—Eminent Domam—Condemnation—
County highway committee may abandon and discontinue
condemnation proceedings brought before county judge under
provisions of sec. 83.07, subsec. (3), Stats., at any time before
actual payment or tender and deposit of amount of award. Such
discontinuance is not bar to new proceedings to acquire same
land under provisions of ch. 32, Stats.

Notice of Us pendens should be filed in office of register of
deeds in condemnation under either procedure referred to.

October 17, 1925.
Clarence E. Teitgen,

District Attorney,
Manitowoc, Wisconsin.

I concur with your opinion expressed in your letter of inquiry,
that the county highway committee, being dissatisfied with the
award made by the county judge in proceedings before such
judge provided for by subsec. (3), sec. 83.07, Stats., for the
acquiring of land needed to carry out the provisions of ch. 83,
Stats., may abandon and discontinue the proceedings at any
time before the actual payment or tender and deposit of the
award without liability for damages or costs. See IV Op. Atty.
Gen. 739 and authorities there cited.

I concur also in your opinion that after the abandonment and
discontinuance of such proceedings before the county judge, the
committee may institute new proceedings to acquire the same
lands pursuant to the procedure provided for by ch. 32, Stats.
See 20 C. J. 1085; Lewis, Eminent Domain {3d ed.) sec. 960.

With reference to your third question as to whether the filing
of a notice of Us pendens in proceedings before the county judge,
under subsec. (3), sec. 83.07, is required by sec. 281.04 (formerly
3187a), I think I may agree with you that such filing is not re
quired by that particular statute for the reason that the appli
cation is not made to any court, county board, common council
or village board, but is made to the county judge, and since the
county judge is not a court, the rule of Rude v. St. Marie, 121
Wis. 635, probably applies. Nevertheless, I am of the opinion
that notice of Us pendens should be filed in proceedings under
said subsec. (3), sec. 83.07, as well as under ch. 32, Stats. I
think this is required by sec. 281.03 (formerly 3187), subsec. (1)
of which requires such notice to be filed in the office of the regis-
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ter of deeds in any action affecting the title to real estate, and
subsec. (2) of which provides that proceedings for the acquiring
of land by the exercise of the right of eminent domain shall be
held to be actions affecting the title to real property within the
meaning and provisions of this section. The proceedings au
thorized by said subsec. (3), sec. 83.07, are denominated by the
subsection itself as proceedings in "the exercise of the right of
eminent domain," and while the second of the two methods of
procedure authorized is commenced before the county judge,
and not the court, yet an appeal from his award proceeds in the
circuit court the same as though the proceedings were originally
brought in the circuit court.
FEB

Counties—Dance Halls—Provisions in statutes regulating
dance halls and county ordinances apply to dance halls con
ducted by villages.

October 17, 1925.
Theodore A. Waller,

District Attorney,
Ellsworth, Wisconsin.

You state that a certain village in Pierce county has erected a
village hall and expects to conduct public dances, the receipts
to go to said village. You refer to ch. 66, Laws 1925, which
amends sec. 59.09, subsec. (9), to the effect that "ordinances,
by-laws or rules and regulations enacted by a county board
under this subsection shall not apply to any city in such county
which has or may hereafter by ordinance regulate dance halls or
other places of amusement." You state that you assume that
the word "city" does not include "village," and under the read
ing of the statute "village" would be included, but you question
whether or not there is any constitutional objection to the
county's compelling the village to take out a license to pay for
dance hall inspectors. You say that you suppose this is not
the case where buildings and other property are owned by the
municipal corporation and appropriated to public uses, since
they are the means and instrumentalities used for governmental
purposes and should be exempt from taxation. You say that
this is your assumption merely, but you would like my opinion
on that matter.
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You are correct in assuming that the word "city" does not
include "village."

Sec. 351.57 provides in subsec. (1):

"No person shall conduct any dance to which the public is
admitted, or conduct, establish or manage any public dance
hall or pavilion, * * * in any county in which the board
of supervisors has adopted an ordinance or resolution or en
acted by-laws in accordance with the provisions of subsection
(8) of section 59.08 without first securing a license therefor from
the county board."

The question confronts us whether the word "person," as
used herein, is broad enough to include a village. Sec. 370.01
provides that in the construction of the statutes of this state the
following rules shall be observed unless such construction would
be inconsistent with the manifest intent of the legislature; that
is to say:

"(30) The word 'person' shall extend and be applied to
bodies corporate unless plainly inapplicable."

And in subsec. (12):

"The word 'person' may extend and be applied to bodies
politic and corporate as well as to individuals."

The license fee required is not a tax, but a license under the
police power of the state. It is a regulation of dance halls and
the taxing power is not invoked in such cases. I am of the
opinion that the village will come under the same regulations
as other individuals, and that a license for a dance hall is re

quired.
JEM
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Deteciives^Private J)etecte—Nonreaident may be licensed
as private detective in Wisconsin, but he is required to establish
place of business or office in state.

Secretary of state has no specific duty to perform when he is
informed of violation of detective law, except duty that he
owes as citizen, to report knowledge of commission of offense to
prosecuting attorney.

October 17, 1925.

Fred R. Zimmerman,

Secretary of State.

You inquire whether a private detective or private detective
agency whose headquarters are in another state, and having no
office or fixed place of business in this state can be licensed under
the provisions of eh. 289, Laws 1925, sec. 175.07, Stats.
The said statute provides that no person shall act or hold him

self out as a private detective. The prohibition is against every
person, including partnerships and corporations irrespective of
their residence. It prohibits nonresidents from acting as detec
tives or detective agencies without a license as well as those that
have a residence in this state. It also provides that the applica
tion for a license in order to receive consideration must be ap
proved by the fire and police commission of the city wherein
the applicant proposes to conduct his business or by the chief of
police in cities where there is no fire and police commission,
and in addition thereto by not less than five reputable citizens,
freeholders of the county wherein such city is located. The ap
plication must also state the age, residence, present and previous
occupation of such applicant and the name of the city and par
ticular location in such city where the place of business is to be
located, and such further facts as will show the good character,
competency and integrity of the applicant.

There is no requirement that the applicant be a resident of
Wisconsin. A holding that a nonresident cannot be licensed in
this state would be tantamount to holding that a nonresident
cannot act as a private detective in this state. I do not believe
that the legislature intended to so provide. While this is true,
I do believe that the licensee is required under the Wisconsin
statutes to establish an office or place of business in some locality
in this state in order to be entitled to a license. Subsec. (4),
sec. 175.137, Stats., says:
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"Such application shall state the age, residence, present and
previous occupation of such applicant and the name of the city
and particular location in such city where the place of business
is to be located,* * *."

It provides further:

"The fire and police commission in those cities where there is
a fire and police commission and the chief of police in cities
where there is no fire and police commission shall have the right
to conduct hearings and make inquiry into the character, com
petency and integrity of such applicant before approving any
application and may compel, by appropriate notice and sub
poena, any person or persons to be present at such hearings, and
to give testimony under oath, said oath to be administered by
any person authorized to administer oaths in the state of Wis
consin. In the event that any person so subpoenaed shall fail
to comply with such subpoena, the said fire and police commission
or chief of police, may certify the matter to the circuit court
of the county wherein such hearing is held for disposition or
punishment by said circuit court."

It is manifest that the legislature had in mind a detective whose
office or place of business was located in some city in this state.
The legislature has not the power to prescribe rules and regula
tions for cities in other states. Neither can it confer upon mu
nicipalities beyond the state line any powers as given here. It
seems to be a necessary inference that although a person who is
not a resident may secure a license, he must establish a place
of business in this state, and the municipal authorities of the lo
cation where his office is located are the ones referred to in the

above quotation from the statute.
You also state that a nonresident of Wisconsin employed a

private detective from another state who is not licensed in this
state to investigate the cause of death of a relative who was
killed in Wisconsin; that these facts are reported to the secretary
of state. You inquire whether the secretary of state has any
duty to perform in connection therewith.
There is no duty prescribed by statute for the secretary of

state pertaining to this matter. The secretary of state in com
mon with all other citizens, of course, should report to the dis
trict attorney of the proper county when he obtains knowledge
of the violation of any law. Outside of this general duty, the
secretary of state has no specific duty to perform in connection
with the said matter.

JEM
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Counties—Public Officers—County Board—Da^ice Hall Super
visor—County Humane Officer—Member of county board acting
as supervisor of dances is not entitled to compensation for such
services out of county treasury.
County humane officer may draw compensation out of county

treasury for such office although he is member of county board
and receives compensation as such.

October 19, 1925.
D. K. Allen,

District Attorney,
Oshkosh, Wisconsin.

You inquire whether a member of the county board can draw
pay from the county treasury for services rendered as a public
dance supervisor in the county. You state that the supervisors
are paid on county orders out of county funds.

Sec. 59.08, subsec. (9), which relates to ordinances passed by
county boards for the regulation, control, prohibition and licens
ing of dance halls, etc., contains the following provision:

"* * * Upon the passage of such an ordinance the county
board shall select from persons recommended by the county
board a sufficient number thereof whose duty it shall be to su
pervise public dances according to assignments to be made by
the county board. Such persons while engaged in super
vising dances or places of amusement shall have the power of
deputy sheriffs and shall make reports in writing of each dance
visited to the county clerk, and shall receive such compensation
as the county board may determine and provide."

Sec. 66.11, subsec. (2), Stats., provides:

"No member of a town, village, or county board, or city
council shall, during the term for which he is elected, be eligible
for any office or position which during such term has been cre
ated by, or the selection to which is vested in, such board or
council."

The selection of a supervisor of dances is vested in the county
board. It follows from the above provisions that no member of
the county board is eligible to the office of supervisor of dances.
For the county board to appoint one of its members is, there
fore, in violation of law and the member appointed, whose duty
it is to attend and take part in the proceedings and business of
the county board, is a particeps criminis and I do not believe
that any court would hold that such appointee would be enti-
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tied to the salary if he has performed the services. He is pre"
sumed to know the law and should not profit by his own mis
deeds. I am not overlooking the fact that it has been held in
other jurisdictions that a person in possession of an office, under
a claim of having been appointed thereto, is an officer de facto
though the board under which he was appointed was without
authority to do so. 8 Am. & Eng. Ency. of Law, 2d ed., 789. I
have found no authority which would lead me to hold that such
a person could receive the salary pertaining to that office if he
has himself partaken in the unlawful act of his own appointment.
Your first question must, therefore, be answered in the nega

tive.

You also inquire whether a member of the county board who
is holding that office when appointed county humane agent by
the governor, can draw a salary from the county for his services
as humane agent when he is also receiving pay as a member of
the county board of super^^£ors.
The county board does not select or appoint the county hu

mane officers. Your question must, therefore, be answered in
the affirmative as there is no law prohibiting the drawing of the
said salary.
JEM

Courts—Garniskvient—Assignment of exempt salary or wages
of married man working as highway patrolman is void unless
made in writing and signed by his wife and her signature wit
nessed by two witnesses; such assignment not witnessed by two
witnesses is void as to that part of salary exempt. As to balance
of salary, it takes precedence over judgment filed with treasurer
after such assignment unless assignment was made to defraud
creditors.

October 19, 1925.
Howard D. Blanding,

District Attorney,
St. Croix Falls, Wisconsin.

You enclose a form of assignment of wages by a highway pa
trolman in which, for value received, he assigns to a person
named, all moneys due or to become due to him from Polk
county or the state of Wisconsin for work done by him or for
him on county or state highways, and directs the proper officer
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to make remittance of such moneys to such person and at the
foot thereof is this provision:

"This assignment to remain in full force and effect until re
voked by me in writing, and with the consent of "

On September 2, a certified copy of a judgment from the cir
cuit court was filed with the county clerk, as provided by sec.
3716a, Stats. 1923 (sec. 304.21, Stats.). The patrolman is and
was, at the time of such assignment, a married man. You say
the county treasurer has asked your advice as to to whom the
patrolman's salary should be paid. You say you think it is the
duty of the county treasurer to pay on the judgment the amount
above exemption in his hands at the time the judgment was
filed regardless of such assignment.
Your attention is called to the provisions of the assignment

which in terms only covers wages for work done at the time of
the assignment, which seems to be August 14, and I do not think
the provision at the end, that it should remain in full force and
effect until revoked, would extend the scope of the assignment
so as to cover other wages than the wages specified in the assign
ment but would simply continue it in force and effect as to all
wages for work then done until the same was finally paid. It
would not be valid for any purpose as to the part of the wages
exempt by law from garnishment, because not witnessed so
that I would say that, the assignment being void as to the part
of the salary exempt, it should be paid to the patrolman, and
as to the part of the salary not exempt from garnishment, the
assignment would not need to be signed by the wife nor her sig
nature witnessed and it would therefor be valid as to that part
of the salary unless it could be shown that it was made to de
fraud creditors.

As you say the risk of the proper application of the sums is on
the treasurer and, where that cannot be determined with rea
sonable certainty I have advised on a number of occasions to
have the treasurer hold the funds until a suit was brought and
then interplead the judgment creditor by setting up all the facts
in the answer so that the court may order him made a party
defendant under the provisions of sec. 2610, Stats. 1923 (sec.
260.19, Stats.), and the treasurer could then hold the fund sub
ject to the final order of the court. I would suggest here that,
if there is any reasonable doubt as to the facts which would
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determine who is entitled to this money or any part of it, the
treasurer hold it until action is brought and then interplead the
other claimant.

TLM

Counties—Courts—Clerk of Circuit Court—In county where
clerk of circuit court is compensated by fixed salary and "all
fees" he is entitled to $3.00 per day for each day's attendance
upon session of any regular or special term of circuit court of his
county.

October 21, 1925.
Frederick C. Aebischer,

District Attorney,
Chilton, Wisconsin.

You state that for a number of years past the clerk of the
circuit court in your county has been compensated by a fixed
salary, together with fees. In March, 1924, your county board
passed the following resolution:

"Resolved that the salary of the clerk of the circuit court of
Calumet county be fixed at the sum of twelve hundred dollars
per year from the next ensuing term and all fees."

The above and foregoing scale of compensation became effec
tive at the commencement of the current term of office, which
was January 5, 1925. The present incumbent of the aforesaid
office has held the position for eighteen consecutive years, during
most of which time he has been compensated on the basis of a
fixed salary and such fees as are allowed by law. For a number
of years he has included in his fee bill an item of $3.00 per day
for each day's attendance upon sessions of the circuit court in
accordance with the provisions of subsec. (41), par. (b), sec.
59.42, Stats. The fee bills have been paid in the past, but now
you inquire, first, if under the above method of compensating
the clerk he was, and is, entitled to the $3.00 a day for attend
ing the sessions of the circuit court.

Sec. 59.15, subsec. (5), provides as follows:

"The county board may at any time change the compensation
of any county officer from fees collected and retained by him to
a salary, and may fix the annual salaiy of such officer. However,
if such change is made after election or appointment of the
officer, the board and such officer shall stipulate in writing the
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amount of compensation . which shall be received and
accepted annually by such officer for the remainder of his
term as equivalent to the fees or fees and salary to which he was
theretofore entitled. The county board of any county wherein
such change has been made may at any time change the com
pensation of any such officer from a salary to fees collected or to
part salary and part fees collected; but no change of compen
sation shall be made during the term for which any such officer
was elected or appointed except as provided in this subsec
tion."

Under the authority of the above section the county board
was authorized to adopt a basis of compensation which included
a fixed salary and also the fees allowed by law.

Sec. 59.42, Stats., prescribed the fees to which the clerk of the
circuit court is entitled. Subsec. (41) provides as follows:

"In counties wherein he is compensated otherwise than by
salary, he shall be entitled to:
"(a) Two dollars for making out and transmitting to the

secretary of state the certified list of the names of justices of
the peace as required by law, to be paid by the county.
"(b) Three dollars per day for each day's attendance upon a

session of any regular or special term of the circuit court of his
county, or as much more as the county board directs; and for
similar attendance and service by his deputy the latter shall
be paid the same amount. Such payments shall be made by
the county upon the certificate of the circuit judge."

It appears clearly that in your county the clerk of the circuit
court is compensated "otherwise than by salary," for he is com
pensated by fees in addition to salary. He therefore comes with
in the provisions of the subsection above referred to, and is en
titled to receive $3.00 per day for each day's attendance upon a
session of any regular or special term of the circuit court of his
county. Your first question is therefore answered in the affirm
ative.

In view of the answer to your first question it is unnecessary
to answer the remaining questions which relate to the procedure
to be adopted in recovering the fees in case they were illegally
paid to the clerk.
CAE
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Bonds—Public Utility Mortgage Bonds—It is not duty of at
torney general, and he is not authorized by law, to examine
proceedings preliminary to issue of public utility mortgage
bonds or certificates issued by municipalities under provisions
of sec. 66.06, Stats.

October 21, 1925.
Frank E. Bachhuber,

Attorney at Law,
Wausau, Wisconsin.

On behalf of the city you have submitted to the attorney
general for his examination and approval a certified copy of the
record of the proceedings of the common council of the city of
Oconto Falls, preliminary to the issuing of $14,000 of public
utility mortgage bonds under the provisions of sec. 66.06, Stats.,
such submission being pursuant to a resolution of the council,
which assumes that the attorney general will examine such
records and, if approved, will certify to the mortgage bonds
under the provisions of sec. 14.53 (5a), Stats.
The copy of the record so submitted is returned to you here

with, without opinion for the reason that the attorney general
has no authority to approve or disapprove the proceedings or to
certify to such mortgage bonds.

Sec. 14.53, Stats., so far as material here, reads as follows:

Duties of Attorney General. The attorney-general
shall: * ♦ *
"(5a) * » * make * * * examinations and certifi

cates respecting municipal bonds in the cases specified in sub
section (3) of section 67.02, * *

The municipal bonds referred to insaidsubsec. (3) are only the
general liability bonds of municipalities issued under the pro
visions of ch. 67 (which, as is specifically and properly stated
in the proceedings and in the bond form adopted, the proposed
city of Oconto Falls mortgage bonds are not), and par. (g),
subsec. (8), sec. 67.01, expressly provides that said ch. 67 is not
applicable to mortgage bonds or mortgage certificates issued
pursuant to sec. 66.06. Hence, the attorney general has no
duty to perform with reference to the certified copy of the record
of proceedings submitted, and is not authorized by law to ex
amine such proceedings or to certify to the proposed mortgage
bonds, and his examination and approval of the proceedings
would be without legal effect.
FEE
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Hotels and Restaurants—Dances—Hotel furnishing music
and permitting its guests to dance after dinner comes within
statute requiring license for public dance.

October 21, 1925.
C. F. Merrill,

District Attorney,
Ashland, Wisconsin.

You state that one of the hotels in your city proposes to
furnish music and an opportunity to the guests of the hotel for
dancing during dinner time in the evening. The propri
etors asked you whether they would be obliged to pay a license
under the public dance hall statute and county ordinance.
You ask to be advised in regard to the matter.

Sec. 351.57 provides:

"No person shall conduct any dance to which the public is
admitted, etc."

Is the public admitted to this dance? I believe that the ques
tion is answered in the affirmative. An hotel is open to the
public. If guests are not selected but are comprised of anyone
who desires to be present, and if it becomes known that these
dances are given in connection with the dinners it is manifest
that the public, by patronizing the hotel and taking their dinners
there, would be permitted to dance.
In other words, practically everyone that pays the price of

the dinner could attend the dance. This seems to me is a public
dance and in violation of the above statute, unless a license is
obtained.

JEM
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Trade Regulatio7i—Tradmg Stamps—Giving of coupons for
$1.00 as part payment on account of purchase of lot of hosiery
entitling purchaser to send seller sum of $3.00, together with
coupon, whereupon receipt and contract are sent, giving pur
chaser option of receiving $10 worth of hosiery either by sending
$6.00 additional, or by selling 3 similar coupons for $1.00 each,
upon which $3.00 is remitted by each purchaser, is in violation
of trading stamp law.

October 22, 1925.

J. Q. Emery,
Dairy and Food Commissioner.

Under date of October 15 you have submitted with your
letter a specimen of a contract and coupon used by an Illinois
company in the sale of hosiery in this state. You submit the
question whether the use of this contract and coupons in the sale
of hosiery is in violation of sec. 134.01, Stats.
The plan is modeled on the old chain letter idea. The pro

posed purchaser pays $1.00, receiving a coupon, which is mailed
the company with $3.00.- In return the purchaser gets three
coupons which are sold to three others, the purchaser retaining
the $3.00. The others are expected to repeat the process, and
when $8.00 has been received from each of the other three, the
original purchaser is notified and becomes entitled to $10.00
worth of hosiery. If only two of the coupons are returned, the
original purchaser may send in the remaining coupons with
$3.00. If only one of the coupons is returned, the original pur
chaser may send in the two remaining with $5.00. If no coupon
is returned, the original purchaser may send in $6.00. In any
case this completes the purchase of $10.00 worth of hosiery.
Your request and other correspondence here indicate that

this plan is being extensively used in this state and throughout
the United States.

The coupon has on one side, printed, the name, "* * *
Company," together with its telephone number and Chicago
address. In large letters the figure "$1.00," number of the
coupon, a blank place for the name of the holder to be written
in, together with his address, and the words, "important:
READ THE OTHER SIDE." The Other side reads thus:

"The sum of One ($1) Dollar paid for this coupon is part pay
ment on account of the purchase price of one lot of hosieiy to
be chosen from those described on the reverse side of the con-
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tract to which this coupon was attached and of which contract
the holder of this coupon acknowledges having received a true
copy; said holder declares having carefully noted the terms of
sale stipulated in said contract and hereby accepts and agrees
to fully comply with the same in their entirety.

"The holder of this coupon undertakes and agrees to im
mediately send to the * * * Company the sum of Three
($3) Dollars together with this coupon and will receive in return
therefor an original receipt and contract acknowledging four
($4) Dollars payment on account of the purchase price of the
lot of hosiery mentioned, which contract is similar in all re
spects to the one to which this coupon was attached.
Send Money Order or Check. Cash remittances must be

registered."

The contract referred to in the above coupon has on one side
the pictures of three separate lots of hosiery, together with the
description giving the kind, color of the same, and a statement
that the value of five pairs in the cases of No. 1 and No. 2 is
$10.00, and in the case of Lot No. 3 the value of twelve paire is
$10.00.

The contract reads as follows:

"* * * Company, Chicago, 111.
No

The * * * Company, hereinafter known as the Com
pany, acknowledges receipt of the sum of Four (4) Dollars
from

hereinafter known as the Receipt Holder, on account of the
purchase of one lot of hosiery to be chosen from those described
on the reverse side hereof, of the agreed price and reasonable
value of Ten ($10) Dollars, the Company to make immediate
delivery upon the payment of the balance of Six ($6) Dollars on
the purchase price within the period of one (1) year from the
date hereof.
"The Company, being desirous of extending its business

through Its customers, rnakes the following offer, of which the
RECEIPT HOLDER may, if he so desires, avail himself prior to
p3-3^ent of the balance of the purchase price.
"The Receipt Holder may sell under contract three (3) lots

of hosiery to three (3) purchasers, under similar terms and con
ditions as herein stipulated, in the follo\ving manner:
"He shall issue the three (3) coupons attached hereto for the

si^ of C)ne ($1) Dollar per coupon to anyone desiring to pur
chase a lot of hosiery of similar description and sh^l retain
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the money so received as his own with the consent of the re
spective purchasers, forwarding to the Company, for its records
the names and addresses of such coupon holders on the enclosed
sheet.
"The holder of the coupon shall immediately remit the same

to the office of the company, together with the sum of Three ($3)
Dollars, and will receive in return therefor a receipt and con
tract acknowledging Four ($4) Dollars payment on account of
said hosiery and similar in all respects to the one herein issued.
"As soon as all three (3) of these coupon remittances are re

ceived by the Company, there will be forwarded to the Receipt
Holder the lot of hosiery selected, without any further pay
ment ON HIS PART.

"The same offer applies to all persons contracting for the
purchase of said hosiery; that is, either to remit the sum of Six
($6) Dollars balance, or assist in the sale of the Company in
the manner herein above described.
"In the event that the Receipt Holder shall sell only two

lots of Hosiery, said Receipt Holder shall remit to the Company
the sum of Three ($3) Dollars accompanied by this contract and
the unsold coupon, and he shall immediately receive delivery
of the lot of hosiery selected.
"In the event that the Receipt Holder shall sell only one lot

of hosiery, said Receipt Holder shall remit to the Company the
sum of Five ($5) Dollars accompanied by this contract and the
two unsold coupons, and he shall immediately receive delivery
of the lot of hosiery selected.
"It is distinctly understood that for the purpose of this con

tract, a sale shall not be deemed consummated by the Receipt
Holder until the sum of Three ($3) Dollars has been remitted to
the * * * Company by each coupon purchaser.
"It is understood and agreed that the system of the * * *

Company is by no means imposed upon prospective purchasers.
On the contrary, it represents a proposition to them whereby
they may obtain Ten Dollars' worth of hosiery at a consider
able reduction in proportion with the results obtained by them
in assisting and promoting the sales of the * * * Company
"The Receipt Holder undertakes to communicate to his

coupon purchasers the exact terms of this contract so as to
avoid any misunderstandings and insure proper execution of the
terms and conditions in the contract, and for that purpose
receives herewith three (3) true copies of said contract.

*  * COMPANY

By
Date

Please mention the number of your contract or coupon in
all correspondence."
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The material part of sec. 134.01 reads thus:

"(1) No person, firm, corporation, or association within this
state shall use, give, oiTer, issue, transfer, furnish, deliver, or
cause or authorize to be furnished or delivered to any other
person, firm, corporation or association within this state, in
connection with the sale of any goods, wares or merchandise,
any trading stamp, token, ticket, bond, or other similar device,
which shall entitle the purchaser receiving the same to procure
any goods, wares, merchandise privilege, or thing of value in
exchange for any such trading stamp, token, ticket, bond, or
other similar device, * *

I am of the opinion that the sale of these coupons and the
giving of the contract above described in connection with the
sale of hosiery is in violation of the above provision of the
trading stamp statute. It comes within the designation of
"trading stamp, token, ticket, bond or other similar device."
Itis "used" in connection with the sale of hosiery, and it entitles
the holder to a "thing of value" in exchange for such "trad
ing stamp, token, ticket, bond or other similar device" other
than cash. It therefore comes clearly within the letter of the
statute and also violates the spirit of it because as pointed out
by our court in the case of Trading Stamp Cases, 166 Wi& 613,
by an appeal to cupidity it lures to improvidence.
JEM

Corporaiions-—Insurance—Preferred Insurance cor
poration of this state organized upon stock plan may issue pre
ferred stock if preferred stock plan conforms to all require
ments of law relating to particular insurance corporation.

Liabilities of preferred stock will be same as liabilities of com
mon stock and corporate obligations to others than stockholders
cannot be changed by preferred stock plan.

October 22, 1925.
W. Stanley Smith,

Insurance Commissioner.

In your letter of October 15 you ask whether an insurance
corporation of this state may issue preferred stock. As appears
from the file which you submitted, this question has been raised
by a fire insurance corporation and a casualty and surety cor
poration.
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In considering this question it becomes necessary to examine
and compare the statutes relating to insurance corporations and
the statute relating to corporations in general.
Ch. 201, Stats., relates to insurance corporations in general.

Sec. 201.02 provides as follows:

"Subject to the conditions and in the manner prescribed by
law, a corporation may be organized by fifteen or more residents
of this state to transact the business of insurance and the ar
ticles thereof may be amended, in the manner provided in chap
ter 180 of the statutes, except that such articles and amend
ments shall be filed in the office of the commissioner of insur
ance instead of being filed in the office of the secretary of state."

Ch. 180 relates to the organization and powers of domestic
corporations in general. Whether the provisions of ch. 180,
other than those provisions which relate specifically to organiza
tion and amendment, are intended by sec. 201.02 to apply to
insurance corporations, it is not important here to consider, for
the reason that ch. 180 does not contain any provision expressly
conferring upon corporations generally the power to issue pre
ferred stock.

Sec. 201.05, subsec. (1), provides as follows:

"Companies may be formed upon the stock or the mutual
plan to transact any kind of insurance authorized by section
201.04."

The next above quoted provision empowers insurance cor
porations to issue stock but does not state what kind of stock
may be issued. It does not expressly authorize issuance of
preferred stock. Neither does it expressly authorize issuance of
common stock.

I have examined all of the other provisions of ch. 201 and
do not find in any of such provisions any expression that in
dicates in any way that an insurance corporation may not is
sue preferred stock. I have examined all of the other provisions
of the statutes relating to insurance and insurance corporations,
and I do not find therein any expression on the subject of pre
ferred stock

In Fletcher Cyc. Corporations, vol. 6, sec. 3622, pp. 6003-
6004, the rule is stated:

"* * * And it is well settled that, even when no such
power [to issue preferred stockj is expressly conferred upon a
corporation at the time of its creation, it is implied, in the ab-
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sence of prohibition or restriction, subject to the qualification
that it must be exercised for a legitimate corporate purpose, and
that the contract rights of shareholders cannot be impaired.

In Hogsett v. Aetna Building and Loan Association, 78 Kan. 71,
96 Pac. 52, it was said that the issuance of preferred stock, in the
absence of statutory prohibition, violates no rule of public
policy, citing 1 Cook on Stock and Stockholders, sec. 268
[3rd ed.].

Before the enactment of the statute relating to preferred
dividends herenafter referred to, our supreme court held that
interest-bearing railroad stock payable until dividends should

be earned was valid. Racine County Bank v. Ayres, 12 Wis. 512.
See also M. & N. R. Co. v. Field, 12 Wis. 340.
Under the rule above cited it would seem clear that an in

surance corporation of this state, being empowered by statute
to issue stock, and not being prohibited by statute from issuing
preferred stock, may issue preferred stock.
There are, moreover, certain provisions of the statutes re

lating to corporations in general which expressly authorize the
issuance of preferred stock, and which provisions by their terms
appear to include insurance corporations as well as other cor
porations.
Oh. 182 is a separate chapter relating to the powers and

duties of domestic corporations. In Stats. 1898 this was ch. 85,
with the title "Of General Provisions Relating to Corporations."

Sec. 182.01 provides in part:

"Every corporation organized under any general or special
law, when no other provision is especially made by law or by
its articles of organization, shall have the following powers:
[Here follows an enumeration of the powers.l"

Sec. 182.13 provides in part:

"Any corporation may provide for preferred stock in its orig
inal articles of organization, or by amendment thereto adopted
by a three-fourth's vote of the stockholders, and may in such
original articles or by such amendment thereto adopted by a
three-fourth's vote of the stockholders, provide for the payment
of dividends on such preferred stock out of the profits at a
specified rate before dividends are paid upon the common stock;
for the accumulation of such dividends; for a preference of such
preferred stock, not, however, exceeding the par value thereof,
over the common stock in the distribution of the coi*porate
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assets other than profits; for the redemption of such preferred
stock, and for denying or restricting the voting power of such
preferred stock. * * *"

The subject matter of ch. 182 is general provisions relating to
domestic corporations. The language of sec. 182.13 is clear and
all-inclusive. It provides that any corporation may issue pre
ferred stock. In view to the all-inclusive language of sec. 182.13
I am unable to say that it excludes from its provisions an in
surance corporation of this state.
The issuance of preferred stock by an insurance corporation

of this state under the limitations prescribed by Sec. 182.13 will
not in any way relieve the liabilities of holders of preferred stock.
The liabilities of holders of preferred stock will be the same as
the liabilities of holders of common stock. Neither will the
corporate obligations be affected thereby in any way.

It should, of course, be noted that before any such insurance
corporation can lawfully issue preferred stock, its preferred
stock plan must be such that it does not conflict with any of the
requirements of law applicable to the particular insurance cor
poration.

FCS

Peddlers—There is no authority in statutes for paying money
out of state treasury as refund to one who surrenders license
under sec. 129.17, Stats.

October 23, 1925.
C. B. Ballard,

State Treasury Agent.
Sec. 129.15, Stats., requires of anyone who is not a permanent

merchant or dealer a-license to sell bankrupt and certain other
enumerated stocks of goods.

Sec. 129.17, Stats., provides in part:

"Upon application in proper form and the payment of seventy-
five dollars as a fee the treasury agent shall issue to the applicant
a license authorizing him to advertise and make such sales as
are specified in section 129.15 for the term of one year, com
mencing on the first day of May, or for such portion of a year
as^ may intervene between the date of the issuance of the re
ceipt and the first day of May next ensuing, the full license fee
to be paid in every case, unless such license be sooner surreMered
for cancellation."
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In your letter of October 17 you ask whether sec. 129.17 au
thorizes a refund to one who surrenders his license for can
cellation, and, if so, what amount shall be refunded.

It is clear under sec. 129.17 that the full license fee of $75 must
be paid to the treasury agent before the issuance of the license.
Under sec. 129.11, Stats., it is the duty of the treasury agent
upon the receipt of any license fees under sees. 129.01 to 129.24,
inclusive, to "pay all such fees into the state treasury * *

Article VIII, sec. 2, Const., provides in part:

"No money shall be paid out of the treasury except in pur
suance of an appropriation by law * *

I do not find any statute making an appropriation for the
purpose of refunds under sec. 129.17. Sec. 20.06 relating to
refunds does not cover th j i stant situation.

Neither in my opinio i oes the language of sec. 129.17 amount
to an appropriation in the constitutional sense. It has been
ruled that a legislative act "to authorize the employment of a
limited number of additional employes for the remainder of the
present session of the legislature, prescribe their duties, and
provide for their suitable compensation," did not amount to an
appropriation in the constitutional sense, and did not authorize
payment from the state treasury, even though it provided:

"Payment of the salaries and per diem * * * shall be
made in the usual manner on the warrants of the secretary of
state as now provided by law for such services." 1904 Op.
Atty. Gen. 148.

Assuming that sec. 129.17 contemplates the remission of a
part of the license fee to one who sun*enders his license for
cancellation prior to the 30th day of April following its issuance,
still the conclusion must be that there is no authority for paying
such refund out of the state treasury, since no appropriation
is provided for the same.

In passing it might be added that sec. 129.17 does not provide
any method of determining the amount of the refund and that
it would be quite impossible to work out a practicable method.
All licenses under the statute expire on April 30th but not all
are issued at the same time, thus making the license periods
vary within possible limits of from one day to one year.
FCS
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Criminal Law—Requisitions— Complaint which fails to al
lege intent to defraud under sec. 4467, Stats. 1923 (sec. 343.69,
Stats.), is defective.

October 23, 1925.
John J. Blaine,

Governor.

I have examined the annexed application for the rendition
of Lottie Fuller, also known as Mrs. 0. F. Fuller, and the ac
companying documents, and I find the same defective in that
the complaint for selling mortgaged personal property in viola
tion of sec. 4467, Wis. Stats. 1923 (sec. 343.69, Stats.), fails to al
lege the necessary element that the act was done with intent
to defraud. Under sec. 4676, Wis. Stats. 1923 (sec. 355.40,
Stats.), it is necessary to allege this. In all other respects I
find the document to be in compliance with law.
You are therefore advised that I cannot approve the same.

JEM

Bridges and Highways—Public Officers—Town Board—When,
under provisions of sec. 83.14, Stats., town meeting has voted
tax (not in excess of limitations therein contained) for improve
ment of designated portion of county system of prospective
state highways, it is mandatory upon town board to petition
county board to appropriate at least equal amount for improve
ment, and upon county board to make such appropriation,
even though such designated portion of county system of pro
spective state highways is also part of state trunk highway
system.

October 26, 1925.
Highway Commission. ,

You state that the electors of a town at a regular town meet
ing voted a special tax of $1,500 for the improvement of a por
tion of the county system of prospective state highways, intend
ing to vote this money under the provisions of sec. 83.14 and
with the intention that the town board should petition the
county board for county aid under the provisions of that sec
tion ; the particular portion of the county system of prospective
state highways which it was proposed to improve with county
aid under the appropriation is also a portion of the state trunk
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highway system; the town board now declines to^file the petition
with the county board because of the fact that the improvement
is for a portion of the state trunk highway system.

In connection with this statement of facts you ask for an
Opinion upon the following question:

If a town meeting votes a tax for the improvement of a
designated portion of the county system of prospective state
highways which is also a portion of the state trunk highway
system and the tax is within the limits prescribed by sec.
83.14, is it then mandatory on the town board to file its petition
with the county board at the next annual meeting and man
datory on the county board to grant the petition?
The question is answered in the affirmative. Both the town

board and the county board may be compelled to perform the
purely ministerial duty (imposed by the statute upon them) in
mandamus proceedings. I Op. Atty. Gen. 69; II Op. Atty. Gen.
82; and the authorities referred to in such opinions.

In the second of the two opinions above cited, the then
attorney general said, p. 84:

"It appears to me that if the town board refuses to make the
petition it is their duty to make, the court would probably hold
the individual members of the board liable for the amount of aid
the town would have received had the petition been made. I
should think that if this matter were called to the attention of
the board there would be no trouble in getting them to make
proper petition."

That remark is applicable here.
The county system of prospective state highways is a com

plete system in itself, independent of the state trunk or any other
systems of highways. The fact that a portion of such system
has also become a part of the state trunk system is immaterial.
As a matter of fact, the greater part of the state trunk system,
as well as the federal aid system, has been, and the new federal
highway system in this state will be, superimposed upon the
county system of prospective state highways, but such facts do
not withdraw any roads included in the state trunk or federal
systems from the county system of prospective state highways,
and towns and villages may still initiate improvement of any
part of the county system even though such part is also a portion
of the other systems.
FEE
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Bridges and Highways—It is necessary for exercise of powers
of county board under subsec. (6), sec. 83.03, Stats., in con
structing or granting of aid in construction of bridges in county
•that such bridges shall be on legal highways; county board may
not, on authority of that statute, contribute to cost of construc
tion of bridges already constructed.

October 30, 1925.
N. S. Boardman,

District Attorney,
Mineral Point, Wisconsin.

Referring to the opinion to you dated August 26, 1925
(XtV Op. Atty. Gen. 408) and to the following statement con
tained therein:

"But under subsec. (6), sec. 83.03, the county board may,
in its discretion, construct or aid in the construction of any
bridge in the county,"

you inquire whether the county board may vote aid in the build
ing of a bridge costing more than $1,000 involved in the laying
out of a highway where the order of the town board has not been
approved by the electors as required by sec. 80.02, Stats.
The question is answered in the negative.
While the county board, under said subsec. (6), has the

power (a) on its own initiative to construct any bridge in the
county or (b) to aid in the construction thereof when con
structed on town, village or city initiative, it is clear that it is
necessary to the exercise of the power that the bridge to be
constructed or aid granted therefor must be on a legal highway.
Moreover, if the bridges to which you refer have already been
constructed, the county board has no power to contribute to
the cost of such construction. See opinion to District Attorney
Raymond Evrard, Brown county, dated October 2, 1925, a
copy of which is enclosed for your information.
FEB

.  r .
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Prisons—Prison term began on February 7 of prisoner sen
tenced to state prison, refused admission from February 7 to
February 24 because of epidemic.

November 2, 1925

Board of Control.

You have submitted to this department correspondence re
ceived from the Wisconsin state prison relative to the case of
one X. You submit the following question:

"In view of the fact that X was sentenced on February 7,1920,
by Judge Backus of the municipal court of Milwaukee to serve a
term of ten years, the judgment of sentence reading 'your
sentence to begin at 12:00 noon today' and in view of the fact
that he was denied admission to the Wisconsin state prison by
the warden of the prison at that time, the denial being due to a
flu epidemic, and that because of this denial his admission to the
Wisconsin state prison was deferred from February 7 to Feb
ruary 24, should the sentence of this man be considered to be in
effect from 12:00 noon of the date of sentence or possibly the day
thereafter, or should the sentence be computed from the date of
his arrival at the state prison, in accordance with a former
decision by yourself?"

Sec. 359.07, so far as here pertinent, provides:

"The sentence of any convict * * * to imprisonment in
the state prison shall be for a certain term of time. All sentences
shall commence at twelve o'clock, noon, on the day of such sen
tence, but any time which may elapse after such sentence, while
such convict is confined in the county jail or is at large on bail,
or while his case is pending in the supreme court upon writ of
error or otherwise, shall not be computed as any part of the term
of such sentence; * * *"

In applying this statute to the facts and circumstances em
bodied in your question, it must be noted that we have before
us an exceptional case. The delay in this case was not due to
any cause originating from the action of the prisoner nor from
any necessary delay in the proceedings or in the actions of the
sheriff. Owing to a "flu" epidemic, and the danger of con
tagion therefrom, the prison doors were necessarily closed from
February 7 until February 24. I believe in this case the prison
term began on February 7, when the prisoner was denied ad
mission. It must be considered as an exception to the rule,
and it would be too technical a construction of the law to hold

that in such a case the prisoner should be required to serve the
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time when he was necessarily in the county jail, where he was
detained for no other reason than the existence of an epidemic
because of which he could not be taken into the prison.
JEM

Bridges and Highways—Road Machinery—County is proper
party plaintiff in action brought to recover for damages done to
road machinery and to enjoin blasting of rocks in vicinity so as
to cause damage to such machinery.

November 2, 1925.
Raymond Evrard,

District Attorney,
Green Bay, Wisconsin.

You have sent a copy of a summons and complaint in an ac
tion which you have brought in the name of your county high
way commissioner against the X Company to enjoin that com
pany from blasting rocks in their stone quarry. The quarry is
located adjacent to property owned by your county. On that
property is located a building owned by the county in which the
highway commissioner stores the county's highway machinery
used by him in the maintenance of highways. It appears that,
by the method of blasting stones and rocks are thrown on to
and against such building, damaging it and making holes in the
sides and roof. This endangers the highway machinery in the
charge of the highway commissioner. In the complaint it is
further prayed that the plaintiff recover of the defendant the
sum of $500 damages to the building under the supervision of
the plaintiff in the action. You say a demurrer has been served
by the defendant on the ground that the plaintiff is not the real
party in interest and cannot maintain such action. You ask
to be advised as to the right of plaintiff to maintain such an
action.

Sec. 260.13, Stats. 1925 (formerly sec. 2605), provides as
follows:

"Every action must be prosecuted in the name of the real
party in interest except as othei*wise provided in section 260.15;
but this section shall not be deemed to authorize the assignment
of a thing in action not arising out of a contract."

Sec. 260.15 provides:
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"An executor or administrator, a trustee of an express trust
or a person expressly authorized by statute may sue without
joining with him the person for whose benefit the action is
prosecuted; a trustee of an express trust, within the meaning of
this section, shall be construed to include a pereon with whom
or in whose name a contract is made for the benefit of another,"

From the above sections of the statutes it would appear that
unless the county highway commissioner is a trustee of an ex
press trust or a person expressly authorized by statute, the
action should not be brought in his name.
The duties of the county highway commissioner with respect

to the care of road machinery, etc., is set forth in sec. 82.04,
subsec. (3), as follows:

"He shall have charge of all county road machinery and tools,
and shall be responsible to the county board for their proper
maintenance, repair and storage, and shall in his annual report
make a complete inventory of the same, which inventory shall
show the date of purchase, the location and condition of such
machinery and tools, and the cost and present value thereof."

Neither in this subsection, however, nor in any other portion
of the statutes is there any suggestion that the county highway
commissioner becomes vested with any legal title or interest so
as to constitute him the trustee of an express trust, within the
meaning of sec. 260.15 above quoted. Neither do I find in the
statutes any provision expressly authorizing him to sue. I am,
therefore, of the opinion that the county highway commissioner
is not a proper party plaintiff, and that the action should have
been brought in the name of the county.
CAE
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Bonds—City has no authority to issue bonds payment of
which is to be extended over series of years for purpose of pro
viding supplies for waterworks plant or system.

It is dangerous to validity of proceedings for authorization of
bonds to omit statutory language in drafting resolution and
other documents required.

November 2, 1925.
George B. Swan,

City Attorney,
Beaver Dam, Wisconsin.

Re Proposed $10,000—43^% waterworks replacement bonds,
city of Beaver Dam.

I have examined the certified copy of the record of the pro
ceedings preliminary to the issue of the above described bonds,
submitted to the attorney general by you pursuant to a reso
lution of the common council.

The proceedings cannot be approved, nor the bonds certified,
by the attorney general for the reason that it appears from the
face of the proceedings that the city was and is without power to
issue such bonds.

The initial resolution states, in substance, that the purpose of
the bond issue is "to provide for the payment of supplies and
replacements in the waterworks system of Beaver Dam."

General liability bonds may not be issued by a city except for
the purposes specified in ch. 67, Stats. The purposes specified
relating to waterworks systems in cities of the fourth class, to
which the city of Beaver Dam belongs, as the statute read on
June 2, 1925, when these proceeding were instituted, is as fol
lows (sec. 67.04, subsec. (2), par. (f). Stats. 1923):

"To construct, acquire, enlarge, extend or maintain any plant
or equipment, or any part of a plant or equipment, for the pro
duction, transmission, delivery or furnishing of * * *
water, * * * either directly or indirectly, to or for the
public,"

and the purposes specified relating to waterworks systems in all
cities, as the statute now reads, is as follows (sec. 67.04, subsec.
(2), par. (e). Stats. 1925):

"For the construction and extension of waterworks plants,
or the purchase of existing plants; construction and improve
ment of water mains * *
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In my opinion, the specific provisions of eh. 67 did not, and
the laws of Wisconsin never have, either expressly or by impli
cation, authorized a municipality to issue bonds or other evi
dences of indebtedness, the payment of which is to be extended
over a series of years, for the purpose of providing for the pur
chase of supplies for a waterworks plant or system, or any other
plant, system, building or institution, owned, leased or operated
by the municipality. "Supplies" are in the class of current run
ning expenses, which the law now and always has contemplated
shall be provided for by the levy of taxes each year. The au
thority to issue serial bonds of a municipality has, almost with
out exception, been limited to the providing of funds for pur
poses in the nature of capital expenditures and never for opera
tion and running expenses. The purpose of refunding indebted
ness is the only exception I now call to mind. Temporary bor
rowing by the municipality, the authorization of which might
be resorted to for the purpose of providing money for the pur
chase of supplies, does not involve the spreading of the repay
ment of the indebtedness over a period of years.
Under the language of sec. 67.04 (2) ff). Stats. 1923, above

quoted, "replacements" might, perhaps, be regarded as equiva
lent to the word "maintain" used in the statute, but "supplies"
certainly is not included; and since it is impossible to determine
what part of the proceeds of the issue of bonds attempted to be
authorized is to be used for the legal purpose and what part for
the illegal purpose, the entire proceedings must fall. Neacy v.
Milwaukee, 142 Wis. 590.

It may be noted, in passing, that under sec. 67.04 (2) (e),
Stats. 1925, above quoted, bonds for the purpose of maintaining
waterworks plants are not expressly authorized.
In connection with the use of the word "replacements" in

the initial resolution, I may say, what has often been said be
fore, that it'is dangerous in following the statutory procedure
to omit statutory language as to purposes and requirements of
the contents of resolutions, bond forms, etc., and to substitute
therefor the language of the draftsman.
There are other defects in the record of the proceedings sub

mitted, due to the failure to show some steps in the procedure
and to the failure to follow the statutory provisions, especially
as to the bond form, in some of the particulars discussed in the
opinion in XIV Op. Atty. Gen. 236, a copy of which was sent
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you September 10, last, but which you did not have at the time
the proceedings were instituted, and due further to apparent
errors in the detailed tax levy contained in the initial resolution.
Further reference to these defects, however, need not be made
in view of the fact that the entire proceeding is held to be in
valid because of the inclusion of an unauthorized purpose.
FEB

Bridges and Highways—Taxation—Total amount of taxes
which could have been legally levied for highway purposes (ex
clusive of amount levied under provision of sees. 1317w—1 to
1317?n—15, inclusive) in 1921 in town containing two congres
sional townships and more than 500 inhabitants, was seven mills
on dollar of assessed valuation of taxable property of town plus
$4,000, subject to further limitation that total of all highway
taxes must not have exceeded 1% of assessed valuation of tax
able property of town, and together with total amount of taxes
levied for all other purposes in town (except taxes for schools
and antecedent liabilities and except income taxes in treasury),
must not have exceeded 13^% of such assessed valuation for
year 1920.

November 3, 1925.

Tax Commission.

You state that the town of Argonne, Forest county, is a town
containing two congressional townships and more than five
hundred inhabitants. To aid you in auditing the accounts of
such town, you ask for the opinion of the attorney general on the
following question: What amount of taxes for highway purposes
(exclusive of the amount levied under sees. 1317m—1 to
1317m—15) could have been legally levied by the town under
the provisions of sec. 1240 in the year 1921?
I think the answer is (a) seven mills on the dollar of the as

sessed valuation of the taxable real and personal property of
the town plus (b) $4,000; provided that the sum of (a) and (b)
did not exceed ten mills on the dollar of such valuation, and
together with the total amount levied by town authority for all
other purposes, except for schools, and antecedent liabilities
and except income taxes in the treasury, did not exceed one and
one-fourth per cent of the assessed valuation of the town for
1920.
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The statute, as it applied to the town in question in 1921,
read as follows:

"Section 1240. In making an assessment of highway taxes
the supervisors shall proceed as follows:
(1) The highway taxes, to an amount not less than one nor

more than seven mills on the dollar, shall be assessed on the
valuation of the real and personal property in each town;
provided, that in addition to such amounts there may be as
sessed any additional amounts which shall have been authorized
by the last preceding annual town meeting, not exceeding in all,
ten mills on the dollar of such valuation; provided further,
*  * * that no town containing two congressional townships
or more and more than five hundred inhabitants shall levy
or collect a highway tax exclusive of that first authorized herein,
not including any amount raised under the provisions of sections
1317w—1 to 1317w—15, inclusive, of the statutes, of more than
four thousand dollars in any j^ear. No further tax levy men
tioned in this subsection shall be made if the total levy of taxes
for all town purposes has reached the limit of one and one-fourth
per cent of the assessed valuation of the town for the preceding
year, as fixed by subsection (1) of section 60.18."

The one and one-fourth per cent limitation provided by sub-
sec. (1), sec. 60.18, referred to in the last sentence of the above
quoted statute, is upon the amount authorized to be levied for
town purposes except taxes for schools and liabilities of the
town theretofore contracted, and except income taxes in the
treasury.

The clause "exclusive of that first authorized herein," in the
subsection, the antecedent of which you say you have difficulty
in locating, referred to the one to seven mill tax provided for in
the first clause. This statute, unchanged in meaning (see re-
visor's note to sec. 93, Bill No. 1, S., session of 1923, ch. 108,
Laws 1923), is now sec. 81.11, and is much better arranged and
clearer in the 1923 and 1925 statutes than it was in the statutes
of 1921 and prior years.
FEB
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Courts—Mwors—County is liable for fixed rate of $4.00 per
week for maintenance of child committed to either public or
private institution as dependent or neglected child; court can
not fix amount less than such prescribed statutory fee.

November 4, 1925.

Board of Control.

You call attention to the provisions of sec. 48.07, Stats., and
ask if it is compulsory that the county pay a fixed rate of $4.00
per week if a child is committed to a private orphanage by the
county court or if permissible for a court to fix a charge less than
the $4.00 per week prescribed by ch. 195, laws of 1923.
You are advised that sec. 48.07, subsec. (1), s&ys that the

court may make an order committing such child to the care,
custody and guardianship of some suitable state or county in
stitution or to some incorporated association willing to receive
it, embracing in its objects the pui-pose of caring for or obtain
ing homes for dependent or neglected children; or the court may
make a temporary disposition of such case by placing such child
in the care or custody of the probation officer or of some suit
able person or institution for such period of time as the court
shall see fit, not exceeding three months at any one time or not
exceeding a total of one year.

Subsec. (3) provides that during such period the county shall
be liable for the reasonable expense and maintenance of such
child, such expense to be at the rate of $4.00 per week, and it
then says that the superintendent of the state public school
shall charge to each of the several counties the said sum of
$4.00 per week for the care and maintenance of such child.
The provisions of this law as it is now found in the statute is

the result of numerous amendments and enactments based upon
the experience of years in handling cases of that kind. I think,
under the provisions of the present act, the court has nothing
to do with fixing the amount of the charge. The old provision
of the law, that the county shall be liable for the reasonable
expense of the maintenance of such child, is left in the law, but
it is followed with the positive provision that such expense is to
be at the rate of $4.00 per week, which makes the liability abso
lute at that amount.

Under the provisions of the last part of sec. 48.07 (1), the
court is given the power to make a temporary disposition of the
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child by placing it in the care and custody of the probation offi
cer or some suitable person or institution for such period of
time as the court shall see fit, not exceeding three months, so
that if the child was committed under those provisions to a pri
vate orphanage determined by the court to be a suitable insti
tution for the care and custody of such child, the county would
be liable for the $4.00 per week maintenance in the same way
that it would if the child had been committed or sent to a state
institution, and the court could not fix an amount less than
such statutory fee under the present law.
TLM

Courts—Costs and Fees—Ivdigent, Insane, etc.—Polish na
tional, being nonresident in suit in courts of Wisconsin, may be
required to give security for costs. He cannot sue in forma
pauperis.

November 5, 1925.
Honorable John J. Elaine,

Governor.

You have submitted to this department a request from the
department of state, Washington, D. C., inquiring under what
condition, if at all, a Polish national is allowed to sue in the
courts of Wisconsin in forma pauperis.
In Campbell v. The Chicago & Northwestern Railway Company,

23 Wis. 490, the court had under construction on appeal an
order in justice court dismissing the action because the plaintiff
did not give security for costs after an order had been given re
quiring the nonresident plaintiff to give security for such costs.
The nonresident made an affidavit that "he was a stranger
there and utterly unable on account of his poverty to give the
security." The court in affirming the order of the lower court
said, p. 491:

"* * * We have no statute which authorizes a person to
sue in forma pauperis. It seems almost like a hardship that a
poor person should not be able to litigate. But this is a matter
for the legislature to regulate and not the justice."

In sec. 271.28, Wis. Stats., it is provided that where any ac
tion is commenced in such [circuit] court:
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"(1) (a) For a plaintiff not residing within the jurisdiction
of such court or for several plaintiffs who are all nonresidents:
*  * ♦ *

"(2) The defendant may require such plaintiff to file security
for the payment of costs that may be incurred by the defendant
in such action or proceedings."

You are therefore advised that a Polish national is allowed
to sue in the courts of Wisconsin, but is required to give security
for costs, although he is a poor person. He cannot sue in forma
pauperis.
JEM

•' "S

Trade Regulation—Trading Stamps—Trading stamp law is
not violated by company selling dolls at lOfi each where it is not
required that purchaser shall use insert attached to products
sold, but law is violated if it is required that insert be returned
in purchasing doll,

November 5, 1925.
J. Q. Emery,

Dairy and Food Commissioner.

You have submitted to this department a number of sample
insert slips which a company located outside of Wisconsin is
proposing to use in its business. It is stated that this company
desires to sell cloth dolls for ten cents each, and the dolls will be
sold to anyone who writes them for the stated price, whether
the person so ordering a doll or dolls encloses any evidence of
purchase of its products or not. These points are made for
advertising purposes. The position of the company is stated as
follows:

"The * * * Company believes that when customers
write the Company that that fact alone is good advertising,
since it gets the name of the Company in the mind of the cus
tomer. The * * * Company is desirous too of having a
check-up and definite information as to whether these dolls have
any effect on boosting sales. In order to get this information
they propose to ask the customers for the latters' voluntary
assistance in this. The inserts herewith enclosed are drafted
with the idea of getting the customer's voluntary cooperation,
and it will be observed, we believe, that no coupon, slip, or
device of any character whatever is necessary for the purchase
of the dolls in any of the inserts enclosed."
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Sample Insert No. 1.

(Front side:)

"To all users of

*  ♦ * COOKED OATS or ROLLED OATS

who send us 10^ in stamps or coins and the information
asked for on the reverse side of this slip we will send any
one of the beautiful cloth dolls, Daddy Bear, Mamma
Bear, Baby Johnnie Bear or Goldielocks, as illustrated
lithographed in six colors.

If you have tried the 'Oat Yeast Bread' recipe printed on
the side of the box of * * * Cooked Oats or Rolled
Oats, and will tell us about your success with it and send us
30)^ in stamps or coins we will send you the entire family of
three bears and beautiful Goldielocks.

*  COMPANY
^  4:

Be sure to write name and address carefully on reverse
side hereof, if you use this slip in writing us."

(Reverse side of Sample Insert No. 1.)

"(For your convenience you may use this blank.)
*  * * Company, * * *
I enclose (stamps or coin) for which
please mail: Daddy Bear

Mamma Bear (Cross off dolls
Johnnie Bear not wanted.)
Goldielocks

I bought my package of * * * Cooked or Rolled
Oats from

(Name of grocer)

(If you want whole family of dolls, answer this: Have you
tried Oat Yeast Recipe?
With what success

Name .\

Street

Town State ''
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Sample Insert No. 2.

523

'A little information from you about

*  * * COOKED or ROLLED OATS

and 10«f in stamps or coins will entitle you to any of the
beautiful cloth dolls, Daddy Bear, Mamma Bear, Johnnie
Bear, or Goldielocks as illustrated, lithographed in six
colors. Or 30fi in stamps or coins and this information will
entitle you to entire family of three bears and beautiful
Goldielocks. See Reverse side for information asked from
you.

*  * * Company

*  * *

(Write name and address plainly.'

(Reverse side of Sample Insert No. 2.)

"* * * Company, [This slip is
*  * * {printed for your

Enclosed find cents in
(convenience.

/coin for which
\ stamps

Daddy Bear
Please mail me Mamma Bear / Cross off dolls

Johnnie Bear \N0T wanted
Goldielocks

Information desired from you:
From whom did you buy your *  * »

Cooked Oats
(name of grocer)

Have you tried 'Oat Yeast Bread Recipe' on side of box?
With what success

Name
Address

Town - State "
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Sample Insert No. 3. ,

(Front side)

■  '

"To all users of

*  * * COOKED OATS or ROLLED OATS:

For lOji in stamps or coins we will send any of the
beautiful cloth dolls, Daddy Bear, Mamma Bear, Johnnie
Bear, or Goldielocks, as illustrated, lithographed in six
colors; if you want the entire family of dolls, send us 30^5
in stamps or coins.

Will you be good enough to cut out and enclose one
'Oat Yeast Bread' recipe from the side panel of a box of
*  * * Oats for each doll you orda*."

(Reverse side of Sample Insert No. 3.)

"* * * Company,
:k 4c 4=

Enclosed find.... labels and cents in coin.

stamps for which please send

Daddy Bear
me Johnnie Bear

Mamma Bear

Goldielocks

(Cross out dolls NOT ordered.)

Name

Street .•

Town State
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The trading stamp law, sec. 134.01, so far as here relevant,
contains the following:

"(1) No person, firm, corporation, or association within this
state shall use, give, offer, issue, transfer, furnish, deliver, or
cause or authorize to be furnished or delivered to any other
person, firm, corporation, or association within this state, in
connection with the sale of any goods, wares or merchandise,
an;^ trading stamp, token, ticket, bond, or other similar device,
which shall entitle the purchaser receiving the same to procure
any goods,. wares, merchandise privilege, or thing of value in
exchange for any such trading stamp, token, ticket, bond, or
other similar device, * *

Sample insert No. 3 requires the sending in of a coupon
which I believe violates the law. As to Nos. 1 and 2 there is no

trading stamp, token, ticket, bond or any device that is re
deemable for any goods, wares, or merchandise. The dolls are
given to anyone who sends in the required purchase price and it
makes no difference whether the sample application in the insert
is used or not. You are therefore advised that sec. 134.01,
Stats., is not violated by using sample inserts Nos. 1 and 2.
JEM

Intoxicating Liquors—Noninioxicating Liquors—Under sec.
165.01 (29) (a) license for sale of nonintoxicating liquor can be
collected only upon application for and granting of license.

Statutes do not impose upon governing body of municipality
or anyone else duty of requiring party selling nonintoxicating
liquor to make application for license.
Party selling nonintoxicating liquor without required license

is subject to prosecution.
November 5, 1925.

Solomon Levitan,

State Treasurer.

From your letter of October 21 it appears that in several
towns, villages, and cities of the state, nonintoxicating liquors
are sold, but no license fees are collected therefor. In other
words, parties are selling nonintoxicating liquors in said munici
palities without being licensed as required by sec. 165.01,
subsec. (29), par. (a), Stats.
You ask whose duty it is to collect the license fees prescribed

in sec. 165.01 (29) (a). The state is interested because it re

ceives ten per cent of such-license fees collected. Sec. 165.01
(29) (b). By your question you mean whether it is the duty of
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the governing body of the municipality to search out parties
who are selling nonintoxicating liquors, and to require those
who are not licensed to take out licenses.

The provisions as to licenses, fees, and collection of license
fees for the sale of nonintoxicating liquors are all contained in
sec. 165.01 (29) (a), which provides in part as follows:

"Each town board, village board and common council shall
grant licenses to such persons as they deem proper for the sale
of nonintoxicating liquors to be consumed on the premises where
sold and to manufacturers of nonintoxicating liquors who are
not required to obtain a permit from the state prohibition com
missioner, and to wholesalers, retailers, and distributors of non
intoxicating liquors for which a license fee of not less than five
dollars not more than fifty dollai's to be fixed by the board or
council shall be paid, except that where nonintoxicating liquors
are sold, not to be consumed on the premises, the license fee
shall be five dollars. Such license shall be issued by the town,
village or city clerk, shall designate the specific premises for
which granted and shall expire the thirtieth day of June there
after."

The above quoted provision means that the governing body
of the municipality must act upon the application for a license
and determine whether or not the applicant is a proper person
to license. If the governing body determines favorably and
grants a license, then, but not until then, the clerk shall issue a
license. Walsh v. State, 180 Wis. 356, 358.
The duty of the clerk arises when the governing body has

granted a license. The duty of the governing body arises when a
party makes application for a license. Under the statutes it is
not the duty of the governing body to search out parties who
are required to take out licenses or to require them to make
application for licenses. See XI Op. Atty. Gen. 801, 802. Nor
does it appear that any provision of the statute makes it the
duty of anyone else to require parties to make application for a
license. Of course, no license fee can be collected, except upon
application for a license and granting of the same by the govern
ing body of the municipality.
A party who is selling nonintoxicating liquors without the

required license is doing so in violation of law, the penalty for
which is prescribed in .sec. 165.01 (32). It is the duty of anyone
having information as to violations to report the same to some
one of the prosecuting officers named in sec. 165.01 (2) (g).
FCS
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Mortgages, Deeds, etc.—Real Estate—Taxation—Rights of
Lien Holders—Ch.. 313, Laws 1925, sec. 74.695, Stats., does not
affect rights and interests of person holding first or prior lien,
whether mortgage or other lien.

November 5, 1925.
R. E. Loveland, Secretary,

State Retirement System,

I have before me your letter of recent date in which you ask
what effect, if any, sec. 74.695, known as ch. 313, Laws 1925,
has upon first mortgage securities.
The law was published and took effect June 16, 1925, and

expressly provides in subsec. (6) of the section created that it
shall not apply to any lien in existence at the time the law takes
effect. The law, therefore, relates only to mortgages executed
and liens created since the passage of the act, whether such liens
be first liens or subsequent liens.
In subsec. (1) of the statute, it provides, in effect, that any

person holding a lien on real estate, subject to a prior lien, may
pay any or all of the items mentioned in subsec. (2). These
items are as follows:

(a) Any past due or defaulted principal or interest of a prior
lien. This would include the principal or interest of a first
mortgage.
(b) Any interest or amortized installment due under a prior

lien.

(c) Insurance premiums or assessments necessary to protect
the security of the one holding the lien and making the pay
ments or of any prior lien and authorized under the terms of
either such lien.

(d) Taxes or special assessments due and unpaid on any
realty covered by the lien, with interest, penalties and costs.

(e) Any portion of a prior lien. This would also include a
first mortgage.

(f) Any charge for improvements or any other item author
ized by statute or by the terms of any prior lien.

Subsec. (1) of the statute then provides:

"* * * All sums so paid shall be collected as a part of and
in the same manner as is the lien by virtue of which said pay
ments are made and be entitled to the same priority."
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This last sentence, in my opinion, simply means that in case a
second mortgagee, for instance, pays an installment of principal
or interest due and unpaid on a first mortgage, the payment so
made can be added to the amount of his second mortgage, and
it will have the same priority as his second mortgage.

Subsec. (3) provides that such payments shall be proved by
an affidavit of the person making such payments to be recorded
with the register,of deeds; and that such payments shall have
priority over liens subsequent to the lien of the person making
the payments at the date of such payments; and shall also have
priority over any lien filed after such affidavit is recorded; and
shall also be prior to any liens filed before the recording of such
affidavit if such liens were filed with knowledge of such pay
ments.

After providing in subsec. (4) that such payments may be
made during the period in which a lien is being enforced, or
during the redemption period, the act provides in subsec. (5)
that if the lienor at the time of making such payment has an
equal priority with other lienors and the property securing such
liens does not sell for a sufficient sum to pay all liens, the person
making such payment shall be repaid the amount thereof before
the other lienors receive any share in the proceeds of the sale.
The law can in no way, in my opinion, affect the rights and

interests of the person holding the first or prior lien, whether
the same be mortgage or otherwise.
ATT

Criminal Law — Gambling—Trade Regulation — Trading
Stamps—Vending machine which gives in return for nickel pack
age of mints alone or varying number of metal slugs, good for
five cents in trade, as shown by indicator before nickel is de
posited, is gambling device. It is also violation of trading
stamp act.

November 5, 1925.
C. E. SODERBERG,

District Attorney,
Rice Lake, Wisconsin.

You state that complaint has been made regarding the opera
tion of a certain type of slot machine or so-called "Mint Vend
ing Machine" and that salesmen for this machine have in-
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formed you that this department has ruled that it is legal to
operate this type of machine, and you therefore give us the
facts in full, and desire an opinion.

"For every nickel played in the machine it always gives one
package of mints and one only. There is a place on the machine
which tells the operator in advance just what he will get for his
nickel, besides the package of mints, in the way of a trade check
or slugs, each good for five cents in trade.
"The person playing the machine always knows in advance

just what he is getting. The machine does not always give the
same thing for each nickel played, always giving one package
of mints and sometimes giving these trade checks in addition.
"Trade checks can be played in the machine, but no mints are

given with the trade checks, but additional trade checks can be
obtained in this way. There is a warning on the machine not to
put trade checks in the machine. It locks automatically when
the mints are used up."

You state that in your opinion this is a gambling device, be
cause the players will always be looking two plays ahead in the
hope that the second play will bring them something additional
besides a package of mints, and that the facts also show that
there appears to be a violation of the trading stamp law.
That this is a gambling device is apparent from your state

ment of facts. In an official opinion it was held that slot ma
chines, giving a package of gum and also a number of coupons
or chips any time a nickel is played, is a gambling device, since
the operator gambles on what the machine will pay the second
time. In that opinion it was said:

"I will admit that the machine is very clever, and that the
maker thereof can speciously argue that because the player
knows exactly what he is going to get for his nickel that the
element of chance is eliminated. This sounds very good theo
retically, but as a matter of practice common sense tells us that a
player is not going to abandon the machine when the indicator
shows that his next play would yield him a profit. It can be
assumed therefore that the indicator would show the second
player that what he would get for his nickel would be no more
than his money's worth. The inducement, however, would re
main to play the machine in the hope that after his first play
the machine will indicate a large reward for a second venture,
and he gambles on what the machine will pay on the second
operation." XI Op. Atty. Gen. 759. See also opinion on p. 757,
same volume.
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You are therefore advised that we agree with you that the
machine is a gambling device and illegal. We also agree that it
is in violation of the trading stamp law, see. 134.01, for there is
given in connection with the sale of goods, wares, and merchan
dise a "trading stamp, ticket, token, bond or other similar de
vice" which entitles the purchaser receiving the same to procure
any goods, wares, merchandise privilege or thing of value in
exchange for such trading stamp, token, ticket, bond or other
similar device.

No such machine as the above has been declared lawful by
this department. I enclose a copy of an opinion of August 13,
1925, XIV Op. Atty. Gen. 371, holding a mint vending machine
as there described not a gambling device, but the facts stated
were entirely different than those stated here.
JEM

Building and Loan Associations—Words and Phrases—"Or
ganized"—Association which submitted articles of incorpora
tion to commissioner of banking before required number of
members and stock subscriptions had been reached and before
sec. 215.05 was amended by 1925 legislature must comply with
sec. 215.05, Stats. 1925, in order to be entitled to certificate of
incorporation; must pay fee of $25 under sec. 215.02, Stats.
1925.

When association is "organized" discussed.

November 6, 1925;

Dwight T. Parker,

Commissioner of Banking.

Attention C. P. Diggles, Building and Loan Supervisor.
In your letter of October 26 you state that the articles of in

corporation and the by-laws of a certain proposed building and
loan association in Milwaukee were submitted to, and approved
by, the commissioner of banking. This was in accordance with
sec. 215.02, Stats.
At that time sec. 215.05, Stats. (1923), provided:

"No association shall be organized in any city of over one
hundred and fifty thousand inhabitants with less than one
hundred adult initial members with an initial stock subscription
of not less than two thousand shares."
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The proposed association had not reached the stage where it
had acquired members and stock subscriptions, and this re
mained to be done and proof thereof submitted to the commis
sioner before the issuance of a certificate of incorporation.

Before these requirements had been met, sec. 215.05 was
amended by the legislature of 1925 so as to read, in part:

"* * * In any city of four hundred thousand inhabitants
or over no association shall be organized with less than three
hundred adult initial members and six thousand installment
shares. * * *"

Your question is whether it will be necessary for the proposed
association to comply with the law as amended before a certifi
cate of incorporation can be granted.
The answer to your question depends upon whether the pro

posed association was "organized" prior to the passage of the
amendment. If it was, then the answer will be in the negative.
If it was not, then the answer will be in the affirmative.
The words "organized" and "organization" are often used as

synonymous with "incorporate" and "incorporation" and in this
sense include all the steps necessary to perfect the incorporation
of an association. Fletcher Cyc. Corporations, Vol. I, p. 475.
These terms are also often given a meaning as including those
things that are necessary to be done after incorporation in order
to give the corporation power to act and to carry out the objects
and purposes for which it was formed. Fletcher Vol. I, pp.
476-477.

Under our law relating to building and loan associations, the
requirements as to initial members and initial stock subscrip
tions must be complied with before the association is entitled
to a certificate of incorporation. Hence, in my opinion a pro
posed association clearly is not organized before it has complied
with such requirements. Whether other steps after its incor
poration are necessary to its complete organization in a legal
sense is not material here.

Applying the foregoing to the instant situation, the conclu
sion must be that the above proposed association was not or
ganized at the time that the former requirements of sec. 215.05
were superseded by the requirements now contained in sec.
215.05 as amended, and that the association before it will be
entitled to a certificate of incorporation must comply with the
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present requirements, namely, have at least three hundred adult
initial members and six thousand installment shares.

It is to be noticed further that the fee for the certificate of

incorporation has been changed from ten dollars to twenty-five
dollars. Sec. 215.02. The above proposed association will be
required to pay a fee of twenty-five dollars.
FCS

Appropriations and Expenditures—Normal Schools—Where
there are two appropriations for "permanent property and im
provements, except purchase of land," one of which contains
provision that certain amount of money "shall be used for no
other purpose than for completing the construction, making
repairs, and equipping the new gymnasium," amount so stated is
not limitation on total cost of gymnasium project.

November 7, 1925.

William Kittle, Secretary,
Board of Normal School Regents.

You say that the gymnasium at the Superior normal school
is now under course of construction under a contract approved
by the governor which calls for an expenditure of $39,829; and
you ask whether the board of regents of normal schools may
authorize the payment of two projects for the improvement or
equipment of the gymnasium out of the normal school funds
available under sec. 20.38, subsec. (10), par. (b), Stats. 1925, ch.
335, Laws 1925.
•  Sec. 4, ch. 49, Laws 1925, provides in part:

"There is appropriated from the normal school fund income to
the board of normal school regents for permanent property and
improvements, except the purchase of land, * * * (g)
For the normal school at Superior forty-four thousand seven
hundred dollars, of which forty-two thousand dollars shall be
used for no other purpose than for completing the construction,
maidng repairs, and equipping the new gymnasium."

Sec. 20.38, subsec. (10), par. (b), Stats. 1925 (ch. 335, Laws
1925), appropriates:

"On July 1,1925, fourteen thousand one hundred dollars, and
on July 1, 1926, eleven thousand one hundred fifty dollars, for
permanent property and improvements, except purchase of
land."
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Both appropriations are for the same purpose, that is, perma
nent property and improvements, except the purchase of land.

Sec. 20.77, subsec, (4), Stats. 1925, concerning the construc
tion of appropriation statutes, provides:

"In case more than one appropriation is made by law to or for
any state officer, department, board, commission or other body,
or for any purpose, such appropriations shall, unless otherwise
specifically provided, be construed as supplementary to and not
in exclusion of any other appropriation to or for the same officer
or body or for the same purpose."

It follows that the appropriations above referred to are sup
plementary and both may be used for the same purpose. There
is no special appropriation for the constructing, repairing and
equipping of the new gymnasium; there is only the requirement
that at least $42,000 of the sum appropriated for permanent
property and improvements, except the purchase of land, should
be used for that purpose. There is nothing in the appropriations
which prevents the use of a greater sum for that purpose, and
the money may be taken from either of the two appropriations
for "permanent property and inprovements, except purchase
of land."

Sec. 20.36, subsec. (7), Stats. 1925, provides, in substance,
that no contract for the construction of new buildings for the
normal schools should be entered into until the governor has
satisfied himself that the building is required for the proposed
purpose and "that it can and will be erected and fully completed
according to such plans or contracts for the sum proposed for
the same out of the appropriation made for such purpose."

Since the building projects bring the cost of the building be
yond the amount authorized by the contract approved by the
governor, it is necessary to have his approval to the contracts
for the additional work.

ML
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Public Officers—County Board Member—Trustees of County
Institutions—Superintendent of County Institutions—During
term for which he was elected, member of county board cannot
serve on board of trustees of any institution mentioned in sec.
46.18, subsec. (1), Stats.

Office of member of county board and superintendent of such
institution are incompatible.

November 10, 1925.
Raymond E. Evrard,

District Attorney,
Green Bay, Wisconsin.

In your letter of November 5 you refer to several provisions
of the statutes and ask several questions relative thereto.

Sec. 46.18 provides in part as follows:

"(1) The management of every poorhouse, asylum for the
chronic insane, tuberculosis hospital or sanatorium, house of
correction, or workhouse, established by any county whose
population is less than two hundred and fifty thousand, shall be
controlled and directed, subject to regulations approved by the
county board, by a board of trustees composed of three electors
of the county, elected by ballot by the county board. * * *

"(2) No member of the county board shall serve as such trus
tee during the term for which he was elected. No such trustee
shall have any other lucrative office or employment in the
county government; * * *"

Sec. 46.19, subsec. (1), provides as follows:

"Every such county institution shall be managed pursuant to
regulations prescribed by the board of trustees, by a superin
tendent who shall be appointed by and be removable at the
pleasure of said boai'd."

Q. 1. Is a member of a county board eligible for the office of
trustee on the board of trustees above mentioned previous to
resigning from the county board?
A. 1. Under the express provisions of subsec. (2), sec. 46.18,

above quoted, no member of the county board shall serve as a
trustee during the term for which he was elected. A county board
member does not become eligible therefor by resigning from the
county board. He cannot become eligible until the term for
which he was elected has expired. See X Op. Atty. Gen. 470.
Q. 2. Can a member of a county board be the superintend

ent of one of the institutions mentioned in subsec. (1), sec.
46.18?
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A. 2. One cannot be a member of the county board and su
perintendent of any such institution at the same time. The
county board has the power to remove the trustees of such
an institution. Subsec. (3), sec. 46.18. The trustees have the
power to remove the superintendent of the institution. Sub-
sec. (1), sec. 46.19. If a member of the county board were super
intendent of such an institution he would be subject to removal
by its trustees. At the same time, as a member of the county
board, he would have a vote to remove the trustees. Such being
the case I am of the opinion that the two offices must be
deemed to be incompatible.
Q. 3. Can the county board pass a regulation providing for

the election of a superintendent of such an institution at a
meeting of the county board?
A. 3. This is answered in the negative. The only power

which the county board has with respect to regulations pertain
ing to such an institution is contained in subsec. (1), sec. 46.18,
above quoted. By the terms of such subsection the manage
ment of the institution shall be controlled and directed by the
board of trustees thereof subject to regulations approved by the
county board. The county board is without power to prescribe
the regulations, the power to prescribe the regulations being
conferred upon the board of trustees of the institution. Sec.
46.19, subsec. (1), above quoted. Further, the power and the
duty of appointing the superintendent of the institution is ex
pressly conferred upon the board of trustees thereof. Sec. 46.19,
subsec. (1), above quoted. The county board has no power in
the premises.
Q. 4. Can one board of trustees act for all of the county

institutions?

A. 4. This is answered in the affirmative. Subsec. (9), sec.
46.18 provides as follows:

"The county board may provide that the board of trustees
of any such institution already existing shall be, ex officio, the
board of any other such institution."

FCS



536 Opinions of the Attorney General

Appropriations and Expenditures—Adjutant General—Auto
mobiles—Voucher covering automobile purchased under sec.
21.25, Stats., requires only approval of governor.

November 10, 1925.
Fred R. Zimmerman,

Secretary of State.

You inquire whether a voucher presented for payment by
the adjutant general, covering a Buick sedan which was pur
chased under the provisions of sec. 21.25, Wis. Stats., requires
the approval as provided under sec. 20.73, subsec. (4).

Sec. 21.25 provides in part:

"* * * The quartermaster-general shall, subject to the
approval of the governor, provide by purchase or by hire such
public animals and motor transport as are necessary for the proper
training of any military unit at home station and field camp of
instruction and for the care and keep of such public animals and
transport. The quartermaster-general, subject to the approval
of the governor, may contract for the purchase and transporta
tion of the supplies provided for in this section."

Sec. 20.73, subsec. (4), provides:

"No automobile shall be purchased for any department,
board, commission, or institution of the state, without specific
statutory authority therefor or the approval of the governor, the
secretary of state, and the state treasurer."

It should be noted that under sec. 20.73 (4), Wis. Stats., no
automobile shall be purchased without specific statutory author
ity or the approval of the governor, secretary of state, and the
state treasurer. Under sec. 21.25 the quartermaster-general is
authorized, subject to the approval of the governor, to provide
by purchase or hire such motor transport as is necessary under
this section. The latter section provides its own method of pro
cedure whenever any motor transport is purchased under said
section. Only the governor's approval of such purchase is re
quired thereunder.

It is the opinion of this department that sec. 21.25 contains
the necessary statutory authority required by sec. 20.73 (4),
and hence the purchase of an automobile under the provision of
sec. 21.25 does not need the approval as provided under sec.
20.73 (4).
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You are, therefore, advised that the voucher requires only
the approval of the governor.
CAE

Criminal Law—Gambling—Lotteries—Trade Regulations-
Trading Stamps—Scheme by which that purchaser of merchan
dise is given phonograph whose key is only one of 5,000 keys
given such purchasers which fits certain Yale lock is violation
of lottery law, sees. 348.01 and 348.02, and trading stamp law,
sec. 134.01, Stats.

November 11, 1925.

James Murray,
District Attorriey,

Fond du Lac, Wisconsin.

You have submitted a letter to this department from a law
firm in your city in which the question is asked whether the fol
lowing transaction will be in violation of law. You submit the
question to this department. The transaction is stated as fol
lows:

"A local merchant has purchased a phonograph, together with
a mass of advertising literature, one Yale lock, and five thousand
keys to the same. He wishes to give away one key with each 25^
purchase at his store.
"Only one key out of the entire group will open this lock.

After the keys are sold a date certain is announced upon which
all persons holding keys may try them in the lock, and the one
holding the key that unlocks the Yale lock is given the phono
graph.
"The proposition is simply a trade stimulator. There is no

charge made for the keys, and no chances are sold on the propo
sition whatsoever."

In answer will say that this violates the lottery law of this
state. This is alleged to be a scheme for stimulating trade
which is similar to a proposition upon which an opinion of this
department was rendered in XII Op. Atty. Gen. 135. There a
key of a chest was given to a purchaser of merchandise which
entitled the holder of the lucky key to the contents of the chest.
See also XI Op. Atty. Gen. 630. There is a consideration paid
for the key, as no one but the purchaser of merchandise will re-
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ceive a key, and he wins by chance, so there can be no question
but that the scheme is a lottery.

It is also in violation of the trading stamp law, sec. 134.01.
The material part of said section reads thus:

"(1) No person, firm, corporation, or association within this
state shall use, give, offer, issue, transfer, furnish, deliver, or
cause or authorize to be furnished or delivered to any other
person, firm, corporation, or association within this state, in
connection with the sale of any goods, wares or merchandise,
which shall entitle the purchaser receiving the same to procure
any goods, wares, merchandise privilege, or thing of value in
exchange for any such trading stamp, token, ticket, bond, or
other similar device, * *

Here a token is given in connection with the sale of merchan
dise which entitles the purchaser receiving the same to procure
something of value. It clearly violates the above statute.
JEM

Bridges and Highways—Arterials—Counties have not as yet
been given authority to designate highways as arteries for
through traffic, and ordinance of county board declaring certain
highways to be arterials and to compel all vehicles entering
same to come to complete stop under penalty for violation
thereof, is invalid.

November 11, 1925.
Lewis W. Powell,

District Attorney,
Kenosha, Wisconsin.

You state that the county board of your county recently
enacted an ordinance making three state highways arterials and
requiring all vehicles entering such highways to come to a com
plete stop and providing a penalty for violation thereof; that
the validity of the ordinance has been questioned, but that you
are of the opinion that the county board is given power to enact
the ordinance in question by subsec. (11), sec. 59.07, Stats.,
relating to the general powers of county boards, and you ask for
the opinion of the attorney general on the question.
The answer to the question is to be found in the provisions

of sec. 85.16, Stats., and is that the county board was without
power to enact the ordinance, and that its penal provisions can
not be enforced.
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The same question was presented and answered in an opinion
found in XI Op. Atty. Gen. 762 (1922), where it is said that
until the legislature extends the power given to cities by sub-
sec. (2), sec. 85.16, to counties, towns and villages, or either of
them, none of the latter is authorized to make such a regulation.
Since that time the power has been extended to towns, and
villages, but it is still withheld from counties. See the subsec
tion, amended by ch. 211, laws of 1925, as it appears in the
statutes of 1925. Sec. 85.16 must be read in connection with

subsec. (11), sec. 59.07, and constitutes a restriction upon the
powers granted to county boards by the latter with reference
to the regulation of traffic on highways.
FEB

Constitutional Law—Municipal Corporations—Cities—Real
Estate—Land Contracts—City may not enter into land contract
which obligates city to pay such amount as when added to other
indebtedness will exceed constitutional limitation on indebted

ness which may be incurred by municipality.

November 12,1925.

John Callahan,
Superintendent of Public Instruction.

Your letter of September 19 has just been received. The ma
terial facts contained in your letter are as follows:
A city in this state desires to build a high school costing

$250,000, including the site. Under the constitutional limita
tion the city may borrow only $70,000. The city owns a site
valued at $25,000. The city proposes to sell the site for the sum
of $25,000 to a private individual. The city proposes to issue
bonds for $50,000. The purchaser of the site has agreed to con
struct a school building costing $250,000, including the site.
The proposed purchaser of the school site has agreed to convey
the school site, after the new building has been erected, to the
city for the sum of $250,000, receiving as part payment the
$25,000 paid for the site, and the $50,000 secured through a
bond issue. He has agreed to accept as the balance of the
purchase price payments extending over a period of ten or more
years, in accordance with the terms of a land contract to be
entered into between himself and the city. You inquire whether
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the city has the power to enter into a land contract upon the
conditions above stated.

It is the opinion of this department that the city has no power
to enter into any such agreement. If the city should enter into
this agreement it would thereupon obligate itself to pay the
balance of the purchase price, amounting to $175,000. It would
thereby become indebted to that amount. The indebtedness
therefor would exceed that authorized by sec. 3, art. XI of the
constitution of the state of Wisconsin.

SOA

Counties—County Board—Education—School Board Conven
tion—Public Officers—Assessor of Incomes—Farm Drainage
Board—Under sec. 59.08, subsec. (8), Stats., county board can
not abolish school board convention provided by sec. 39.07,
subsec. (9), or assessors' meeting provided by sec. 70.75, subsec.
(1), or farm drainage board appointed by county court under
sec. 88.04, Stats.

November 12, 1925.

Fulton Collipp,

District Attorney,

Friendship, Wisconsin.

In your letter of October 23 you ask several questions as to
the application of sec. 59.08, subsec. (8), Stats., which provides
as follows:

"The county board, at any annual meeting, may abolish,
create, or re-establish any office or position (other than the
county officers designated by section 59.12 of the statutes,
judicial officers and the county superintendent of schools),
created by any special or general provision of the statutes and
the salary or compensation for which is paid in whole or in part,
by the county, and the jurisdiction and duties of which lie
wholly within the county or any portion thei'eof, notwithstand
ing the provisions of any special or general law to the contrary."

At the outset it should be noted that under the above quoted
provision the authority of the county board is limited to abolish
ing, creating, or re-establishing an office or position, and the
salary or compensation for which is paid in whole or in part by the
county, and, the jurisdiction and duties of which lie wholly within
the county or any portion thereof. Unless all of the three forego
ing conditions concur, the board is without authority to act.
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Q. 1. May the board abolish the school board convention
provided by sec. 39.07, subsec. (9), Stats.?
A. 1. Without going into other possible considerations, this

is answered in the negative for the reason that the school board
convention is neither an office nor a position.
Q. 2. May the board abolish the assessors' meeting provided

by sec. 70.75, subsec. (1), Stats.?
A. 2. This is answered in the negative for the same reason as

stated in answer to your first question.
Q. 3. May the board abolish a farm drainage board appointed

by the county under sec. 88.04 contained in ch. 88, Stats., re
lating to farm drainage?
A. 3. The word "drainage" when used in ch. 88 refers to the

lands or district included in a drainage project organized under
such chapter. Sec. 88.02, subsec. (8). The compensation of
members of the drainage board appointed by the county court,
under sec. 88.04 is prescribed in subsec. (10) of such section.
The "cost of construction" of a drainage includes the compensa
tion of the drainage board. Sec. 88.02, subsec. (4). All of the
ccpenses of the drainage, including benefits and "cost of con
struction" are assessed against the lands included in the drain
age. Sec. 88.08. All moneys collected for or payable to any
drainage must be paid to the county treasurer "who shall keep
a separate account for each separate 'drainage' and pay out the
funds of such 'drainage' only upon the order of the court or upon
proper warrant of the drainage board." Sec. 88.18.

Sufficient of the provisions of ch. 88 have been referred to to
show that the expenses of the drainage are paid out of a separate
drainage fund, which fund is provided by assessments against
the lands in the drainage. The county has no property interest
in the drainage assessments. The county treasurer acts merely
as a collection agent, and in case he receives payments he be
comes trustee of the fund, not for the county, but for the drain
age. IX Op. Atty. Gen. 304, 305. In other words, the drainage
fund is not a county fund. Moneys paid by the county treasurer
out of the drainage fund as salary or compensation for any office
or position connected with the drainage, are not paid by the
county, within the meaning of sec. 59.08, subsec. (8), above
quoted.

Finally it should be noted that sec. 88.04, subsec. (10) ex
pressly provides that the compensation of members of the drain-
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age board "shall be paid by the county treasurer out of money
in his hands belonging to such 'drainage'

It follows that the office or position of a member of the drain
age board is not an office or position the salary or compensation
for which is paid in whole or in part by the county. Your ques
tion is therefore answered in the negative.
FCS

Mothers' Pensions—Aid may be granted in discretion of
court to woman unable to earn and receiving only $15 support
for her children from her divorced husband, who is under
simervision of board of control.

November 12, 1925.
Otto L. OlEN,

District Attorney,
Clintonville, Wisconsin.

In your letter of October 23 you state that H. is a mother of
two children, one seven and the other eight years of age. She
was divorced from her husband and was given the custody of
the two children. He was required to pay her for their support
the sum of $15 per month. For some time he paid this then quit
paying. He was married again and is the father of two children
by the second marriage. He has been convicted of larceny; was
sentenced for a term of years; was paroled and now is under the
supervision of the state board of control. The board pays H.
the sum of $15 per month for the support of her children out of
the wages of her former husband, but no back pay has been re
ceived nor will be received. H. is residing with her mother who
is aged and has no means. It is necessary that H. stay at home
and help care for the children. The $15 per month is not enough
to clothe, feed and permit the children to go to school. There is
no manner in which H. can receive any more aid from her
former husband.

You ask whether under the above facts H. is eligible to re
ceive a mother's pension under the provisions of sec. 48.33.
Stats.

Such aid is granted by the county court. The conditions under
which it may be granted are prescribed in sec. 48.33, subsec. (5),
the pertinent part of which provides:
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"* * * Or such mother must be divorced from her
husband and must show that she has used all provisions of law
to compel her former husband to support her and has not been
able to do so. Such deserted or divorced woman need not show
that she has used all provisions of law to enforce support, if the
court shall be of the opinion that such procedure on her part
would be of no avail; * * "

Here the mother is divorced. She is not receiving any sup
port for herself from her former husband, but only for the two
children. Under the facts stated it would seem idle for her to

attempt to obtain any additional support from him. I am of
the opinion that the court may in its discretion grant a mother's
pension to her within the above quoted provision. The court
will of course pass upon the facts and exercise its discretion ac
cordingly.
The fact that the mother is now receiving $15 a month from

her former husband for the support of the two children may
properly be considered by the court, but the existence of such
income does not deprive the court of power to grant a pension.
In X Op. Atty. Gen. 384 it was ruled that a mother's pension
may be granted in the discretion of the court to a woman who
is receiving $15 a month from moneys earned by her husband
while serving a term in prison.
You refer to XIII Op. Atty. Gen. 651, where it was ruled that

a woman who has been deserted by her husband who has been
compelled to pay her $25 a month for support of herself and the
children, which he is paying, cannot be granted a mother's pen
sion. There the mother was receiving some, although perhaps
inadequate support for herself, and the opinion negativing her
eligibility to receive a mother's pension was based on the pe
culiar requirement of the statute that the wife of a husband
who has deserted her is eligible where all provisions of the law
have been used to enforce support and none has been obtained.
The facts under consideration in XIII Op. Atty. Gen. 651 were
different than the facts presented here. A different statutory
provision governed there than governs here. These distinc
tions are here pointed out to make it clear that the present
opinion does not conflict with the opinion in XIII Op. Atty.
Gen. 651.

FCS
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Agriculture—Agricultural Societies—Appro'priations and Ex
penditures—Counties—County Fairs—Under sec. 59.86, Stats.,
county board may appropriate money to county fair not owned
by county, subject to statutory limitations contained in said
section.

November 12, 1925.
Theodore A. Waller,

District Attorney,
Ellsworth, Wisconsin.

In your letter of October 26 you ask whether the county
board of supervisors of your county can legally appropriate
money for a county fair when the county does not own or have
any supervision over the said fair.

Sec. 59.86, Stats., provides as follows:

"The county board of any county having a population of
thirty thousand or more by the last federal census may vote an
amount not exceeding ten thousand dollars and in all other
counties the county board may vote an amount not exceeding
five thousand dollars in the aggregate for all societies in the
county in any one year to aid in the purchase of, or to make im
provements upon the fairgrounds for any organized agricultural
society, or to aid any organized agricultural society or any in
corporated poultry association in any of its public exhibitions
held or to be held; and any amount so voted shall be paid upon
demand by the county treasurer to the treasurer of such organ
ized agricultural society, who shall keep an accurate record of
the expenditure thereof by such society, and file a verified copy
of such record with the county clerk within one year after the
receipt of such amount from the county treasurer."

The statute provides that county boards in counties having
a population of less than 30,000 may appropriate an amount
not exceeding $5,000 for the societies in the county "to aid in
the purchase of, or to make improvements upon the fairgrounds
for any organized agricultural society."

It is assumed that the Pierce County Fair and Stock Ex
change, for whose benefit the appropriation was made, is an or
ganized agricultural society within the meaning of the statute.
It appears that the amount appropriated was used for the pur
pose of fencing the fairgrounds and for the purpose of construct
ing a Boys' and Girls' Stock Club building. It would seem that
the appropriation was made for the purpose of erecting im
provements upon the fairgrounds within the meaning of the
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statute. Consequently, it is the opinion of this department
that the county board has the power to appropriate money for
the Pierce County Fair and Stock Exchange, subject, however,
to the statutory limitations.
SOA

Public Officers—District Attorney—Under sec. 59.46, subsec.
(2), Stats., district attorney is authorized to appoint clerk or
stenographer only when number and salary have been fixed by
county board.

November 16, 1925.
Lawrence J. Brody,

District Attorney,
La Crosse, Wisconsin.

You call attention to sec. 59.46, subsec. (2), Stats., which
now provides as follows:

"The district attorney in any county containing a city of the
first, second or third class may also appoint one or more clerks
and one or more stenographers, the number and salary of whom
is to be fixed by the board at any meeting thereof."

You inquire if the district attorney may appoint a stenographer,
and if it then becomes the duty of the county board to provide
a salary for her.
The statute gives the district attorney authority to appoint

one or more clerks and stenographers when the number and
salary has been fixed by the county board. The county board
must determine .what county money should be expended in this
manner, and when it has so determined, the district attorney
has power to select the clerk or stenographer as he is naturally
in a better position to make such selection.
HLE
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Criminal Law—Intoxicating Liquors—Oral testimony may
be introduced to supplement docket entry showing that suffi
cient evidence was adduced to issue search warrant when
challenged.

November 16, 1925.
Jerome V. Ledvina,

District Attorney,
Park Falls, Wisconsin.

You state in your recent letter that you are prosecuting Mr.
K. on a charge of possession of intoxicating liquor, which liquor
was obtained pursuant to a search warrant; that the justice's
docket showing the proceedings preliminary to the issuance
of the search warrant read as follows:

"J. J. appeared before me and being first duly sworn in the
above entitled matter, testified as follows: 'On the investigation
I have made I believe that A. K. has been and is now violating
the prohibition laws of this state and believe he has intoxicating
liquor unlawfully concealed on the premises occupied by said
A. K. described as follows: (here follows the legal description);'"

that the officer gave sworn testimony before the justice as to
the violation that was taking place, and went into detail re
garding these violations; that the justice made no record of the
entire testimony and merely inserted in the complaint and
docket the language quoted above. At the preliminary hearing
the defendant's attorney objected to the introduction of the
liquor found on the ground that the record did not show suffi
cient grounds for the issuance of the search warrant, basing his
objection on the language above quoted; and he also moved to
suppress the evidence. Both motions were denied, and the
liquor was introduced in evidence, and the defendant bound
over for trial to the circuit court.

The entry in the docket of the testimony before the search
warrant was issued, you contend, is nothing but a mere conclu
sion and it would not be sufficient to justify the issuance of the
search warrant.

You state that the defendant was convicted once before for
violation of the liquor law and he is aware that the next convic
tion will result in a jail sentence. You believe that he would be
willing to plead guilty and pay a fine of several hundred dollars
if you would not allege the prior conviction. You ask to be
advised as to the best course to pursue in view of the condition
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of the record in the case. In the case of State v. Baltes, 183 Wis.
545, 553, the court said:

"Generally it will be presumed that the proceedings resulting
in the issuance of a search warrant are regular and sustain the
issuance of the warrant."

In the case of State v. Blmnenstein, 202 N. W. 684, 186 Wis.
428, the court held that the search warrant in that case was not
void because the justice did not at the time he examined the
witness under oath reduce the testimony to writing. The coiort
in that case referred to the fact that there is no provision in the
statute requiring the examination to be reduced to writing, and
said, p. 430;

"* * * If probable cause be shown either by the sworn
oral statements of the applicant or witnesses, or from such
statements when reduced to writing, a search warrant may
issue."

Then, following that statement, the court said, pp. 430-431:

"Therefore, when in the Baltes Case this court laid down
certain methods constituting a proper procedure, it merely out
lined and defined a method which when pursued would form a
practical standard for the administration of the law in search-
and-seizure cases."

The court in that case also answered the following question in
the affirmative:

" 'The justice having failed to reduce the testimony to writing
at the time it was taken, could the facts relative thereto be sub
sequently established on motion or upon the trial so as to
establish the validity of the search warrant?' " (P. 432.)

In that case a justice and a witness were called and gave sworn
testimony as to what oral testimony was adduced prior to the
issuance of the search warrant.

Bryant's Justice states:

"A justice in making entries in his docket acts ministerially
and not judicially, and the circuit court may by mandamus
compel him to correct such entries to make them conform to
the facts." (Bryant's Justice, 8th ed., par. 37.)

The minutes of evidence which the justice is required to keep
by sec. 3638, Stats. 1923 (sec. 302.03, Stats.), need not be en
tered in the docket. (Id. par. 59.)
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In Bacon v. Bassett, 19 Wis. 45, the court held that the state
ment of the return of the officer is required to be entered in the
docket by direction of the statute. This duty is ministerial and
not judicial.
In Elderkin v. Fellows, 60 Wis. 339, it appeared that the jus

tice did not write down all the material testimony, but much
of it he preserved in his memory and returned it from his recol
lection. The court said, p. 340:

*'* * * at least, was an irregularity, but it may have

been waived * *

In State ex ret. Marsh r. Whittet, 61 Wis. 351, in an action by
mandamus to compel a justice to correct his docket entries to
conform to the facts, the court said, p. 354:

"* ♦ * In the trial of causes and in the rendition of a judg
ment he acts judicially. In the issuing of process and making
docket entries he acts ministerially."

In McGeoch v. Carlson, 96 Wis. 138, the court held that the
minutes of the justice of the peace are not evidence of what the
deceased plaintiff testified to on the trial before the justice of
the peace, but that on appeal to circuit court, the justice of the
peace may testify from memory as to what the plaintiff said in
his court and may use minutes to refresh his recollections. The
rule as to the minutes of evidence in criminal cases is the same

as in civil cases, and if evidence can be given from recollection
in civil cases, the same course can be followed in criminal cases.
See sec. 4743, Stats. 1923 (sec. 360.05, Stats.).
Even in the Baltes case the court said that the testimony

taken by a magistrate before issuing a search warrant and the
judicial action resulting in the finding of probable cause are the
essential prerequisites. The first essential prerequisite of taking
sworn testimony exists here, and it is certainly logical that proof
thereof can be made at the time of the trial in the circuit court.

I do not believe that the hands of the state are tied in this

case simply because the justice of the peace inserted into the
record what he considered a summary of the testimony given
him by the officer. The presumption of law is, as is stated in
the Baltes case, that the issuance of the search warrant was regu
lar, and if it is questioned by the defendant, then the state may
prove by oral testimony, under the case of State v. Blumenstein,
186 Wis. 428, that there was sufficient oral testimony taken by



Opinions of the Attorney General 549

the justice to sustain the issuing of search warrant. This does
not contradict his docket; it supplements it..
You are, therefore, advised that you should allege prior con

viction in the information and proceed to trial.
JEM

Counties—County Board—Detectives—Public Officers—Dis
trict Attorney—County board has no power to appropriate
$2,500 as fund to be used by district attorney in employing spe
cial investigators to look into complaints as to certain law vio
lations, unless extraordinary and unusual state of affairs arises
respecting violation of criminal law, and unless it is brought
within sec. 59.88, Stats.

November 16, 1925.

L. D. Potter,
District Attorney,

Racine, Wisconsin.
You inquire whether the county board of a county may le

gally appropriate and set aside a sum of money to be known as
the district attorney's fund, said fund to be expended in em
ploying special investigators to look into complaints as to cer
tain law violations, to be used at the discretion of the district
attorney, and if there happens to be a balance remaining of said
fund at the end of the year it will revert to the general fund of
said county. The district attorney of the county is to make a
report at the end of the year as to how he has used said fund
and for what purpose. You enclose a copy of the resolution
of your county, appropriating $2,500 for such purpose.
In an official opinion by this department under date of Febru

ary 1, 1923, it was held that without an order from the court
the district attorney cannot bind the county in employment of
a detective except in compliance with sec. 59.88. XII Op. Atty,
Gen., 47. The answer to your question must be found in this
statute. Unless there is a provision of statute expressly grant
ing such power or from which the power is necessarily implied,
the power does not exist. I find no statutory provision outside
of sec. 59.88 which authorizes the county board to make an
appropriation such as is attempted in the case presented by
you. See the case of Frederick v. Douglas County, 96 Wis. 411,
cited in the former opinion, and also see Flannagan v. Burton,
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145 Wis. 81. The exception referred to in the latter case where
the power might be employed is where special or extraordinary
circumstances exist which require the employment of detectives
or investigators. Nothing appears in your resolution or in the
facts submitted which would show that an extraordinary or
unusual state of affairs exists in your county. You are therefore
advised that the county board has no power to appropriate as
much as $2,500 for the purpose suggested in your letter, and
that the only authority for appropriating money of this kind is
found in sec. 59.88. Anything exceeding the authority there
granted is in violation of law, except under extraordinary cir
cumstances.

JEM

Indigent, Insane, e^c.—Expense of rehearing as to continued
insanity of person committed to hospital for insane is to be
charged to and paid for by county from which patient was com
mitted in .same manner as expense of original hearing.

November 17, 1925.
Board of Control.

Attention G. C. Haas, Secretary.
You present a letter from Adin Sherman, superintendent of

the northern hospital for the insane, in which he says that oc
casionally someone comes with an application for the re-
examination and rehearing of a patient, and he is asked to take
such patient before a notary public in order that he may be
sworn to the application. You state that the board requests an
opinion as to whether or not the institution is required, under
the law, to render such services and undergo any expense in con
nection with applications for a rehearing.
You are advised that sec. 51.11, Stats., provides that any

person adjudged insane may, on his own verified petition, or
by his guardian, relative, or friend, have a re-trial or re-examina-
tion on the question of his or her insanity before the judge of
any court of record of the county where he resided or was ad
judged insane. That section provides for the form of the peti
tion and what shall be set forth therein and it requires that the
petitioner and parties interested be notified of the hearing and
they may appear at the examination and offer testimony; and
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subsec. (6) provides that all persons who render services in such
proceedings shall receive the same compensation as is allowed
by law to persons rendering similar services in a judicial inquiry
as to the mental condition of a person alleged to be insane, and
all expenses of such proceedings shall be allowed, paid and ad
justed as provided in sec. 51.07.

Sec. 51.07, subsec. (3), provides that all expenses of the pro
ceedings from the presentation' of the application to the actual
commitment or discharge of the alleged insane person shall be
allowed and paid by the county from which such person is com
mitted or discharged, in the same manner as expenses of a
criminal prosecution in a justice court are allowed and paid.

These provisions seem to make the county from which the
person was committed liable for the cost of a re-examination in
the same way and to the same extent as it is for the first ex
amination and the cost of the first examination is charged to
and paid by the county in the same manner as the costs of
criminal examinations or prosecutions.
To make the law workable, it is plainly the duty of the super

intendent to provide an opportunity for the patient to verify
a proper petition before a notary. There is, however, no duty on
the part of a superintendent to pay the notary's fees or expenses.
These are, in my opinion, chargeable to the county in the same
manner as other costs of the proceedings.
HLE

Education—Teachers' Retirement Act—Remittance covering

5% on each payroll of city for its teachers' salaries, required by
sec. 42.41, Stats., sent by check of city is not remittance of
amount so deducted until it is paid and can be deposited and
sent through clearing house in usual course of business for pay
ment. If bank fails before it is actually paid, money is at risk of
city and is not transmitted or paid to state treasurer as re
quired by law.

November 17, 1925.

R. E. Loveland, Secretary,
Annuity Board.

You submit the following statement of facts for an opinion:
February 28, 1925, the city of Crandon drew its check on the

First National Bank of Crandon for $40.60 payable to Solomon
Levitan, state treasurer. March 31, 1925, a similar check was
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drawn for $19.80. These checks were each drawn to transmit
to the teachers' retirement fund the amount of deductions made
from the salaries of teachers of that city for the months of
February and March, 1925, under the provisions of sec. 42.41,
Stats. Subsec. (2) of that section requires the employer, when
ever any deduction from the salary of teachers is to be made, to
immediately send to the retirement board a copy of the pay roll
of the teachers with a remittance payable to the order of the state
treasurer. That law further provides:

"The remittances may be by draft, money order or check or
otherwise according to the rule adopted by the said board."

If no such rule has been adopted by the board, it would prob
ably be held that the city could adopt any one of the methods
suggested. The city in this case elected to make the remittance
by check on its Crandon bank. Subsec. (3) requires the retire
ment board to audit the pay roll with the check and transmit it
to the treasurer.

You say these checks were sent to the board by mail and
received April 16 and you so checked them with the pay rolls
and transmitted them to the state treasurer on April 16, and
they were on that date endorsed by him and deposited in the
Capital City Bank of Madison for collection; that they went
through the Marine National Bank of Milwaukee, which is the
regular clearing house bank for Madison banks, and by that bank
sent to the First National Bank of Crandon for payment, and
they are stamped paid by that bank April 18, 1925, and were
thereafter returned to the city of Crandon as paid and canceled
checks. You advise that the manner of such payments was that
the Crandon Bank drew a bank check or draft on another Mil
waukee bank payable to the order of the Marine National Bank,
but before such draft was received and presented for payment
by the Marine National Bank in the ordinary course of business,
the Crandon bank failed and payment of the draft was refused.
You also present an opinion by the city attorney of Crandon

in which he holds that the city is not liable for the loss of the
funds and cites some cases and statutes which he claims sustain
such contention, but the difficulty with that law is that it does
not apply to this situation.
These checks were dated, one February 28 and the other

March 31. They were sent to you by mail but not received here
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until April 16. There is no explanation of that long delay but
you say that after they were so received here, they went
through the regular and ordinary course of business where such
funds are transmitted in that way.
I at first thought that the act of the Marine Bank of Mil

waukee in sending these checks direct to the First National
Bank of Crandon for payment was a peculiar way of presenting
such checks for payment, but I am advised by the bank com
missioner that that is the usual and customary way of collecting
bank checks or drafts, especially in small cities. So assuming
that to be the usual method of collecting such bank checks,
then it appears from the endorsements made that the checks
were deposited and went through the regular and usual course
of banking business which was implied in the method selected
by the city for transmitting these funds to the state treasurer,
but the method so selected failed to transmit the amount so
deducted to the state treasurer, which is required to be done by
the provisions of sec. 42.41, Stats.
True, the statute authorizes the remittance to be made by

draft, money order, check or otherwise, so that the state treas
urer could not refuse to take such draft if remitted in that way,
but the difficulty here is that the method so selected did not
remit the money to the state treasurer. Clearly, the giving of a
bank check by the Crandon bank to the Milwaukee bank was
not a payment of the money in the Crandon bank because the
bank failed before it could be presented for pajmient. Payment
of the draft was refused when presented in the usual course of
business, so that neither the city's fund in the Crandon Bank
nor the Crandon bank's funds in the Milwaukee bank were
refused by reason of such checks or drafts, and, while this was
quite a long, circuitous route to make payment or remittance
of the amount of the deductions from the teachers' salaries, it
was the method adopted by the city and it must be held that
the city knew of the usual and ordinary course that would be
followed in the collection of its check and assumed all the risk
of that method of remitting the money.
The fact that the method of transmitting the fund by check

or bank draft is expressly authorized by the statute does not
change the rule, because the method so selected did not trans
mit the funds to the state treasurer when carried out in the

usual and ordinary course of banking business.
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The fact that the city's check was returned to it stamped
paid, which the city attorney relies upon as proof that the fund
was so transmitted, is of no significance because of the explana
tion that it was so paid by a bank check on its Milwaukee bank
which refused payment because the city's bank had failed before
such check could be presented for payment. So the whole ques
tion comes back to the original proposition that the city was re
quired to transmit this money to the state treasurer, which it
has not done by the method selected by it, and the city is still
under the same duty imposed by law to transmit to the state
treasurer the amount deducted from the teachers' salaries on

account of the pension fund.
The city is, no doubt, protected against loss by a bond, but

whether that is true or not, does not change the duty of the city
to transmit these funds to the state treasury, which it has not
done.

TLM

Counties—Prisons—County Jails—Public Officers—Sheriff—
Where county board has not fixed maximum compensation as
provided in sec. 55.07, subsec. (1), Stats., county sheriff is en
titled to pay for actual and necessary expenses in keeping and
maintaining prisoners in county jail including expenses for
necessary help.
Such expenses do not include services of any person as

jailer.
Whether in particular case expenses were necessary and

whether amounts expended were reasonable, are questions of
fact for county board to determine.

November 17, 1925.

John A. Thiel,

District Attorney,
Mayville, Wisconsin.

In your letter of October 27 you state that the county board
of Dodge county has, under sec. 59.15, subsec. (1), Stats., fixed
the annual salary of the county sheriff. The statute provides
that the salary so fixed shall not be increased or diminished dur
ing the officer's term and shall be in lieu of all fees, per diem, and
compensations for services rendered, except:
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"(a) Compensation to the sheriff for keeping and maintaining
prisoners in the county jail; * *

The sheriff has presented to the board a bill for a matron in
the county jail, his wife acting in that capacity. Your question
is whether he is entitled to compensation therefor within the
meaning of subsec. (1), par. (a), sec. 59.15 above.

Sec. 55.03 provides as follows:

"All charges for maintaining, while in county institutions,
convicts who have been sentenced to confinement in the state
penal institutions, prisoners charged with offenses and duly
committed for trial, prisoners committed for the nonpayment of
fines and expenses, and prisoners sentenced to imprisonment
therein, shall be paid out of the county treasury; but no claim
shall be allowed to any sheriff or jailer for keeping or iDoarding
any person in the county jail unless such person shall have been
committed thereto pursuant to law."

Sec. 55.07, subsec. (1), provides as follows:

"The keeper of each prison shall see that the same is con
stantly kept in a cleanly and healthful condition, and that strict
attention is paid to the personal cleanliness of all the prisoners in
his custody, and shall cause the apparel of each prisoner to be
properly laundered. He shall furnish each prisoner daily with as
much clean water as may be necessary and with a clean towel
once a week. He shall serve each prisoner three times daily with
wholesome food, well cooked and in sufficient quantity. The
county board shall prescribe the diet of the prisoners in the
county jail as to kind and fix the maximum compensation to be
paid therefor."

If the county board has acted pursuant to the power granted
by subsec. (1), sec. 55.07 above quoted, and has prescribed the
diet of the prisoners in the county jail and fixed the maximum
compensation to be paid therefor, then it must follow that the
sheriff is entitled only to such compensation and is not entitled
to any other or additional compensation. See discussion in XI
Op. Atty. Gen. 99.

If the county board has not fixed such maximum compensa
tion then, in my opinion, the sheriff is entitled to pay for his
actual and necessary expenses in keeping and maintaining
prisoners in the county jail, including expenses for necessary
help. See Deissner v. Waukesha County, 95 Wis. 588; Doty v.
Sank County, 93 Wis. 102; Parsons v. Waukesha County, 83 Wis.
288.
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It should be borne in mind that such expenses do not include
the services of a turnkey or deputy in performing the duties of
jailer. See Hartwell v. Supervisors Waukeska County, 43 Wis.
311. Hence, if the matron in the instant case acted merely as
jailer, for example as jailer for women prisoners, the sheriff is
not entitled to compensation for the expenses incurred for
such services.

However, the mere fact that services were rendered by the
wife of the sheriff does not, in my opinion, disentitle the sheriff
from compensation for the expenses of the same. In passing
upon his claim for compensation the important elements here to
consider are whether the service was rendered in connection
with the keeping and maintenance of the prisoners confined in
the county jail, whether necessary for that purpose, and whether
the expense incurred therefor was reasonable.
Whether in a particular case the expenses incurred by the

sheriff for keeping and maintaining prisoners confined in the
county jail were necessary for such purpose, and whether the
amounts expended were reasonable are questions of fact which
the attorney general cannot determine. They are for the county
board to pass upon. The sheriff is to present his bill to the
county board, which may require him to furnish all the facts,
and upon such facts the board determines whether the bill is
necessary and jastifiable.
FCS

Criminal Law—Worthless Checks—One who issues checks
which are paid out of balance on bank after he is notified of his
balance, which was through error of clerk $140 moi^e that it
should have been, is not guilty of criminal offense under sec.
343.401, Stats., nor any other statute.

November 18, 1925.

G. H. Dawson,
District Attorney,

Crandon, Wisconsin.

In your communication of November 7 you state that one A
had a checking account in one of the local banks of your county
since October, 1924; that there was an average balance of about
$30, and at no time a balance of over $150 to his credit; that on
July 1 another depositor of the bank deposited $140; that
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through an error of one of the clerks this deposit was credited
to the account of the above named A; that on August 1, a state
ment of account was mailed to said A showing such credit; that
on August 7 a check of $125 was drawn on this account and was
paid; and that on August 9 a check of $41 was drawn on this
account and was also paid, leaving a balance of On
August 10 the error in credit was noticed, and A's account was
charged $140 to correct the error which caused an overdraft
on the account of $139.25. At no time had an overdraft been
allowed on said account, and would not have been then, were
it not for the fact that A checked against the credit given him in
error. Upon the error being discovered the cashier of the bank
had an interview with A and he admitted his liability and of
fered to give his note to make the shortage, which was refused.
He was advised by the bank that they wanted cash. A then
said that he would pay the same when he could. The bank
now wishes to have criminal proceedings instituted against him.
You inquire whether there is any criminal statute which this
man has violated.

This man is civilly liable to the bank for the amount of money,
but he cannot be prosecuted under sec. 343.401 for issuing a
worthless check, because he had credit in the bank when he
drew the check which had been given to him by the bank, and
the checks were paid. A criminal law must always be strictly
construed against the state and liberally construed as against
the defendant. You are advised, therefore, that I. know of
no criminal offense that A has committed.

JEM

Mothers' Pensions—Where public aid is being granted under
sec. 48.33 father and mother of children concerned cannot be

granted public aid under ch. 49, Stats., at same time.
November 18, 1925.

J. A. Lonsdorf,
District Attorney,

Appleton, Wisconsin.

You submit the question of whether under the provisions
of sec. 48.33 (the so-called mother's pension law), subsec. (6),

"* * * Such aid shall be the only form of public assistance
granted to family excepting medical aid and no aid shall con
tinue longer than one year without reinvestigation,"
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additional aid other than medical aid may be given to the
mother or father under ch. 49, stats.
You state that it appears to you that sec. 48.33 provides for

aid to children; that the statute does not expressly provide that
no public aid may be given to the mother or father where aid
for their children is being furnished under sec. 48.33.
No doubt the purpose of sec. 48.33 is to furnish aid for needy

children. Still I am of the opinion that the word "family" as
used in the above quoted provision includes father and mother,
and that therefore when aid is being furnished under sec. 48.33,
additional aid other than medical aid cannot be furnished to the

father or mother under ch. 49, Stats. If the family desires aid
under ch. 49, it must give up its aid under sec. 48.33. Both
forms of aid cannot be granted one family.
The opinion in XIII Op. Atty. Gen. 448 is to the same effect

although that opinion did not expressly state that no additional
public aid other than medical aid could be given to the father
or mother.

FCS

Prisons—Prisoners—Federal prisoners may, under contract
made pursuant to sec. 56.20, Stats., be sent or committed by
United States to Milwaukee house of correction notwithstanding
term of imprisonment exceeds eighteen months.

November 18, 1925.
Eugene Wengert,

District Attorney,

Milwaukee, Wisconsin.

You have submitted the question:

"May persons be incarcerated in the house of correction of
Milwaukee county, sentenced there by the courts of the United
States, and in particular the United States district courts of
Wisconsin, if the term of imprisonment exceeds eighteen
months."

You state:

"At this time there are confined in the house of correction
nine prisoners, committed within the past year, sentenced by the
United States district court from various parts of the United
States, not only from the state of Wisconsin, to more than
eighteen months' imprisonment. The general statute, sec. 55.11,
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seems to limit the imprisonment of persons committed to penal
institutions to a period of time not exceeding eighteen months,
while sec. 56.20 seems to give to the county the right to enter
into contract for the keeping of prisoners sentenced by the
United States courts, no term of imprisonment being men
tioned."

I am also informed that the terms of inprisonment do not
exceed five years, and that in at least one case, the original
sentence was to Ft. Leavenworth, and that the prisoner is now
kept in the house of correction pursuant to contract between
the proper authorities of the county of Milwaukee and the
United States.

Sec. 56.18, Stats., authorizes commitment or sentence by
courts of Milwaukee county of any person to said house of cor
rection for any term not exceeding five years, and further
authorizes Milwaukee county to contract with other counties to
receive into said house of correction persons committed or
sentenced from such other counties. This section further pro
vides for payment by every ̂dllage or city in Milwaukee county
of such amount as fixed by the county board, and for payment
by other counties to Milwaukee county of such amounts as
agreed upon by the respective county boards.

Sec. 56.20, Stats., provides:

"The county of Milwaukee may contract with the United
States for the keeping and support, within its house of correction,
of all prisoners who are sentenced to imprisonment by the courts
of the United States within this state, upon such terms as may
be agreed upon by the county board and the officers of the
United States having authority for that purpose."

Sec. 56.20 was originally enacted as sec. 7 of ch. 189, laws of
1865, and this section, as now worded, was revised and re-
enacted, together with sec. 56.18 by ch. 351, laws of 1919.
The making of such contracts on the part of the United

States is specifically authorized by U. S. R. S. 5547, 8 Fed.
Stats. Ann., 2d ed., p. 288.
Sec. 55.11, subsec. (1), Stats., which provides for the receiving

and keeping by sheriffs, jailers and prison keepers of this state,
of persons sent or committed by virtue of legal process issued by
or under authority of the United States, contains the following
proviso:

"* * * Provided, that no person sentenced to imprison
ment by any court of the United States for a term exceeding
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eighteen months shall be received in the house of correction of
Milwaukee county, the state prison or any other penal institu
tion within this state."

Sec. 55.11 further provides:

"(2) The United States shall be liable to pay for the support
and keeping of said prisoners the same charges and allowances
as are allowed for the support and keeping of prisoners com
mitted under the authority of this state."

It should be noted that the wording of sec. 55.11 is the same
as in sees. 4958, 4959, and 4960 of the Wis. Stats. 1898, and that
the proviso above quoted was taken by the revisors from ch.
315, laws 1897.

The sending or committing of prisoners of the United States
to penal institutions of this state provided for by sec. 55.11 is
clearly that authorized by U. S. R. S. 5541, 8 Fed. Stats. Ann.,
2d ed., p. 278, which provides:

'Tn every case where any person convicted of any offense
against the United States is sentenced to imprisonment for a
period longer than one year, the court by which the sentence is
passed may order the same to be executed in any State jail or
penitentiary within the district or State where such court is held,
the use of which jail or penitentiary is allowed by the legislature
of the State for that purpose."

A similar provision for sentences including confinements to
hard labor is found in U. S. R. S. 5542, 8 Fed. Stats. Ann., 2d
ed., p. 280.

Sec. 55.11 was re-enacted by ch. 78, laws of 1919, and placed
by the revisor's bill as enacted by the legislature in a separate
chapter from the provisions of sees. 56.18 and 56.20, which were
revised by the revisor and re-enacted by the same legislature, in
ch. 351, laws of 1919.

Reading the Wisconsin statutes and the federal statutes to
gether, it clearly appears that two separate and distinct methods
are provided for keeping federal prisoners under sec. 55.11 and
sec. 56.20. Persons sent or committed by the United States as
provided in sec. 55.11 are to be paid for by the United States
according to a fixed rule laid down in that section, while the
keeping and support of prisoners may be specially contracted
for by the county under sec. 56.20 upon such terms as may be
agreed upon by the county board and the officers of the United
States having authority for that purpose. Having in mind the
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recognized rule of statutory construction that these provisions
must be given such construction, if possible, as to give effect to
both, it is plain that sec. 55.11 deals with cases of sentences
direct to the house of correction for eighteen months or less,
and sec. 56.20 deals with the keeping and support under contract
of prisoners of the United States which do not come under the
provisions of sec. 55.11.
I am therefore of the opinion that your question should be

answered in the affirmative.

HLE

Fish and Game—Sec. 29.29, subsec. (3), Stats., contains ab
solute prohibition against depositing or permitting to be tlirown
or deposited into any waters within jurisdiction of state any of
substances therein enumerated.

November 25,1925.

Conservation Commission.

Attention Matt Patterson, Secretary.

In your letter of recent date you ask for an interpretation of
sec. 29.29, subsec. (3), Stats., which provides as follows:

"No person shall cast, deposit, or throw overboard from any
boat, vessel or other craft into any waters within the jurisdiction
of the state, or deposit or leave upon the ice thereof until it
melts, any fish offal; or throw or deposit, or permit to be thrown
or deposited, into any waters within the jurisdiction of the state
any lime, tanbark, ship ballast, stone, sand, slabs, decayed wood,
sawdust, sawmill refuse, planing mill shavings, or any acids or
chemicals or waste or refuse arising from the manufacture of any
article of commerce, or any other substance deleterious to fish
life other than authorized drainage and sewage from munici
palities."

Your question is: Does the above quoted provision prohibit
depositing or permitting to be thrown or deposited into waters
within the jurisdiction of the state, fish offal, lime, tanbark,
ship ballast, stone, slabs, decayed wood, sawdust, sawmill re
fuse, planing mill shavings, or any acids or chemicals or waste
or refuse arising from the manufacture of any article of com
merce, irrespective of whether the same is in fact deleterious
to fish life?

In my opinion the answer to your question is in the affirma
tive.
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From the language of the statute, I think it clear that the
intent was to prevent the deposit in the waters of the state of
substances deleterious to fish life. Consistent with such intent,
I think it equally clear from the language that the statute ab
solutely prohibits the deposit of any of the enumerated sub
stances into the waters of the state.

The history of the statute bears out this construction.
The same subject matter was dealt with in sec. 4567, Stats.,

1913. At that time the statute contained a provision that "the
fact of any fisherman coming to the shore with dressed fish
in his boat and without the offal produced by such dressing,
shall be prima facie evidence of the violation" of the clause re
lating to the deposit of fish offal. Such provision was a rule of
evidence only, but it showed clearly that the legislative intent
was absolutely to prohibit the deposit of any of the enumerated
substances in the waters of the state.

A fundamental rule in the construction of statutes is to as

certain and give effect to the intention of the legislature. In
ascertaining this intention, the history of the statute may be
considered. Dagan v. State, 162 Wis. 353, 354-355. So too,
the appeal of a portion of a statute does not prevent a resort
to the part repealed in interpreting so much of the statute as
remains in force. Harrington v. Smith, 28 Wis. 43, 62.
FCS

Education—Industrial Education—Under sec. 41.16, subsec.
(5), Stats., board of industrial education in village has only
power to issue orders directing payment; village treasurer
actually pays orders.

November 25, 1925.

Geo. p. Hambrecht, Director,
Board of Vocational Education.

The material facts presented in your letter of November 4
are as follows:

A local board of industrial education has decided that in

order to facilitate the transaction of business, bills for operation
expenses such as teachers' salaries, equipment, etc., be combined
in a single order on the village treasurer. The order was duly
authorized by the board, signed by its president and secretary
and presented to the village treasurer, who refused to sign it.
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The object of the board was to provide a fund and pay directly
by checks drawn against the fund all current bills and expenses.
You inquire whether the board may legally adopt such a prac
tice, and whether the village treasurer is obliged to sign the
order and pay over the money to the board.

You also inquire whether the board may draw a single order
for the entire amount appropriated for the industrial board of
education and require the village treasurer to sign the order and
pay over to the board such amount.

Sec. 41.16, subsec. (1), Stats., provides that the local board of
industrial education of every village, city or town shall report
to the common council or to the village or town clerk at or be
fore the first day of September in each year, the amount of
money required for the next school year for the support of vo
cational schools in such village, city or town, and for the pur
chase of necessary additions to school sites, building operation,
fixtures and supplies.

Subsec. (2), sec. 41.16, provides for the levy and collection
of a tax which, together with other funds provided by law and
placed at the disposal of the city, village or town for the same
purpose, shall be equal to the amount of money required by the
local board of industrial education.

Subsec. (5), sec. 41.16, provides as follows:

"The treasurer of the town, village or city shall keep such
money separate from all other money, to be used exclusively for
the purpose of vocational education as provided in sections
41.13 to 41.21. All moneys appropriated and expended under said
sections shall be expended by the local board of industrial education
and shall be paid by the toicn, village or city treasurer on orders
issued by said board and signed by its president and secretary."

The statute provides that the money appropriated for vo
cational school purposes shall be expended by the local board of
industrial education. The statute, however, expressly provides
for the method of payment. It provides that the money shall be
paid by the town, village or city treasurer on orders issued by
the board and signed by its president and secretary. The
language of the statute is plain and unambiguous. It was
clearly the intention of the legislature that the board issue an

order signed by its president and secretary, and that the town,
village or city treasurer pay that order. The board is not
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authorized to make payment directly; it is merely authorized to
direct that payment shall be made.

It is the opinion of this department that the board of educa
tion has no power to adopt either of the plans suggested, and
that the village treasurer is not obliged to sign and pay such
order.

SOA

School Districts—Under sec. 40.85, Stats., when land used for
agricultural purposes outside village limits is detached from
common school district it is not necessary that territory outside
village limits used for residential purposes should be included in
oroperty detached, since only agricultural territory lying out-
•■ide city limits may be detached.

November 25, 1925.
xEORGE W. LIPPERT,

District Attorney,
Wausau, Wisconsin.

The material facts presented in your letter of November 2
are as follows;

A common school district maintaining a high school is com
posed of an incorporated village, agricultural territory outside
of the village limits, and a residential district outside the village
limits. You inquire whether under sec. 40.85, Stats., the resi
dential district outside of the village limits must be included if
the agricultural territory is withdrawn from the school district.

Subsec. (1), sec. 40.85, Stats., provides as follows:
"Whenever a common school district maintaining a high

school consists of territory both within and without the cor
porate limits of any city or village having a population of five
hundred or more, the territory lying outside such limits which is
used for agricultural purposes may be detached as hereinafter
provided; but this section shall not apply to any district which
includes within its limits more than one city or village, or a city
and a village, or which maintains common or graded schools
outside of the city or village limits."

This section provides that "the territory lying outside such
limits which is used for agricultural purposes may be detached.
In accordance with the plain lanugage of the statute only such
territory as is used for agricultural purposes may be withdrawn.
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Sec. 40.85 does not authorize the withdrawal of territory not
used for agricultural purposes.

This department is of the opinion, therefore, that the agri
cultural territory referred to in your statement of facts may be
detached and that the residential district cannot be detached
under sec. 40.85, Stats. The constitutionality of this statute is
being tested in several cases.
SOA

Public Health—Chiropractic—Wisconsin state board of ex
aminers in chiropractic has no power to enter into reciprocal
agreement whereby resident of another state may practice
chiropractic in this state upon basis of license secured from such
other state.

November 25, 1925.

Frederick G. Lundy, Secretary,
Board of Examiners in Chiropractic,

Marshfield, Wisconsin.

In your letter of November 11 you state that a duly licensed
chiropractor in Wisconsin desires to move to the state of Kansas
to practice chiropractic, and is asking the Kansas state board
to grant him a license in Kansas by filing his Wisconsin license
on a reciprocal basis. The board of examiners of the state of
Kansas has written to you and has sent a copy of the reciprocal
rule adopted by the Kansas board which they use where they
extend reciprocation to other states. The Kansas board will not
accept the party licensed to practice chiropractic in this state
unless Wisconsin will reciprocate with Kansas. You state that
it is your opinion that the law governing chiropractic in Wis
consin has no reciprocity feature. You therefore inquire whether
the Wisconsin state board of examiners in chiropractic has a
legal right to enter into a reciprocal agreement with the State
of Kansas.

Ch. 147, which regulates the practice of chiropractic contains
no reciprocal provision similar to the Kansas law. I have been
imable to find anywhere in the statute any such reciprocal pro
vision. This department therefore concurs in your opinion that
the Wisconsin law governing chiropractic has no reciprocal
feature. In the absence of such a provision, the Wisconsin state



566 Opinions gp^ the Attorney General

board of examiners in chiropractic has no power to enter into a
reciprocal agfi'eement with another state.
SOA

Peddlers—One who goes from place to place, selling at retail,
cigarettes which he carries with him, is peddler, required to be
licensed by sec. 129.01, Stats.

November 25, 1925.
V. M. Stolts,

District Attorney,
Eau Claire, Wisconsin.

In your letter of November 6 you submit the following set
of facts:

A person selling cigarettes at reduced prices to consumers on
the streets and in places of business was stopped by local police
officers, because he did not have a peddler's license. The cigar
ette salesman claims that he is not making anything on the sale
of the cigarettes, but is selling them for local retailers, who have
previously purchased them. He states that they are able to sell
these cigarettes below the usual price because the manufacturer
has sold them to the jobbers at greatly reduced prices; that this
has been done in other cities in his state; and that he does not
feel that he is a peddler, because the business is more in the na
ture of an advertising scheme and a trade stimulator.
The question is whether the person in question is a peddler

and required to be licensed by sec. 129.01, Stats.
The facts that the sales are made for local dealers without

profit, and that the business constitutes an advertising scheme
are not determinative on the question of whether the person is
or is not a peddler.

It is the method of disposing of the goods which makes a
person a peddler. A peddler is simply one who peddles, and
anyone peddles who goes about from place to place making sales
at retail of goods carried along with him. De Witt v. State, 155
Wis. 249, 251.
Under the facts submitted the person in question is doing

precisely that which makes him a peddler. The question is
therefore answered in the affirmative.

FCS .
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Corporations—Articles of incorporation of Knights of Ku
Klux Klan of Wisconsin approved.

November 25,1925.

Fred R. Zimmerman,

Secretary of State.

You have rereferred to the attorney general the articles of
incorporation of the Knights of the Ku Klux Klan of Wisconsin.
Under date of April 20, 1925, XIV Op. Atty. Gen. 170, an
opinion was rendered calling attention to certain defects in the
proposed articles of incorporation. The defects mentioned in
such opinion appear to have been corrected in the articles now
submitted, and you are therefore advised that such articles may
properly be filed.
CAE

Indigent, Insane, etc.—Wisconsin Statutes—The figures 51.01
to 51.11, as used in sec. 52.02, subsec. (1), Stats., include sec.
51.11.

November 27, 1925.

Board of Control.

Attention Mr. A. W. Bayley, Secretary.

In your letter of November 10 you inquire whether the
words "51.11," as used in sec. 52.02, subsec. (1), Stats., include
sec. 51.11, or whether such words exclude the latter section.

See. 52.02, subsec. (1), Stats., declares, in part:
"Except as otherwise provided, sections 51.01 to 51.11, 51.17

and 51.19 shall govern the examination, commitment and
custody of feeble-minded, epileptic and idiotic persons; but all
commitments of such persons shall be to one of the institutions
named in section 52.01."

Ch. 370, Stats., relates to the construction of statutes. It
should be noted that subsec. (28), sec. 370.01, provides:

"When a statute refers, by number, to more than one chapter,
section, subsection or paragraph of the statutes, the reference
includes both the first and the last numbers mentioned."

Since there is nothing in the context of sec. 52.02 to indicate
that such a construction would be inconsistent with the manifest
intent of the legislature, sec. 370.01 (28) is controlling. It is
therefore the opinion of this department that the words "51.11,"
as used in sec. 52.02 (1), Stats., include sec. 51.11.
CAE
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Insurance—University—State Insurance—Property of Uni
versity Building Corporation cannot be insured in state in
surance fund provided by sees. 210.01 to 210.04, Stats.

November 27, 1925.
0. H. Johnson,

Deputy Insurance Commissioner.
You inquire whether the buildings now being built by the

University Building Corporation, organized pursuant to sec.
36.06, subsec. (6), Stats., may be insured in the state insurance
fund provided for by sees. 210.01 to 210.04, Stats.

This corporation is organized under the general corporation
law and sec. 36.06 (6) as a nonprofit sharing educational cor
poration and as such conducts its own business and handles its
own funds.

Any insurance which it will require must be paid for out of
the funds of the corporation and not out of the funds of the
state. There is no account against which the state treasurer
can or should charge the premium for such insurance. It fol
lows that this is not an insurance to be carried in the state in

surance fund.

HLE
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Criminal Law—Ga^nbling—Slot machine in which nickel is
placed and package of mints is secured together with two or
more chips or blanks is gambling device.

December 7, 1925.
Theodore A. Waller,

District Attorney,
Ellsworth, Wisconsin.

You refer to the opinion of this department, XIV Op. Atty.
Gen. 371, relative to a certain mint vending machine, and you
state that in your county a certain machine is operated in the
following way:

"A nickel is placed in a slot machine. The machine may pay
in addition to a package of mints, two or more chips, or blanli
which are good for a certain amount in trade, such chips or
blanks being good for five cents in trade, the customer having
received for his nickel at least a package of mints, but if he has
been lucky, he has also received a chip or blank, and since he
desires to continue playing, he puts the chip or blank into the
slot machine in anticipation, of course, of receiving additional
chips or blanlcs, but when these chips or blanks are placed back
into the machine, he does not receive any mints; however, for
his original investment of five cents, he has received at least one
package of 'Refresh-Mints.' "

You inquire whether this is in violation of law. In answer,
will say that the machine is a gambling device when operated as
you state. The person puts a nickel into the machine and re
ceives a package of mints, but in addition to that he has the
chance of receiving more or less chips or blanks. Under the
ruling of this department this is clearly gambling, for the player
has the chance of receiving more at some times than at others,
and he is gambling on this chance.
JEM



570 Opinions of the Attorney General

Public Health—Basic Science Law—Sixty-day limit for
registration under "previous practice" exemption provision of
basic science law, sec. 147.09, Stats., is directory merely; state
board of examiners may in their discretion accept applications
after expiration of such sixty days.

December 8, 1925.

Dr. M. F. Guyer, Secretary,
Basic Science Board.

I have given careful consideration to your request with regard
to the duty of your board in advising and certifying applicants
for registration under the "previous practice" exemption
provision of sec. 147.09, Stats.
This section is a part of ch. 284, laws of 1925, which took

effect June 13, 1925. This section provides:

"Any person who, on February 1,1925, was regularly licensed
or registered in the state of Wisconsin to treat the sick need not-
be registered under the basic science law. Any person who, on
February 1, 1925, was not registered or licensed in the state of
Wisconsin to treat the sick, but nevertheless on that date was
la^ully engaged in this state in treating the sick, shall be regis
tered upon presenting to the board, within sixty days after this
section goes into effect, an application therefor, with sufficient
and satisfacto^ evidence that he was, on such date, lawfully
engaged in this state in treating the sick, and is of good moral
character, and upon the payment of a registration fee of five
dollars. The certificate shall recite registration solely as a person
who, on February 1, 1925, was lawfully engaged in this state in
treating the sick. Such certificate shall be in force only when
filed with the county clerk in the manner provided in section
147.14."

The question arises how far your duties with respect to the
time for receiving such applications may be held to be directory.
Persons who would be affected by this act had theretofore been
transacting a business which by this act is recognized to be law
ful upon proper registration or obtaining a license. It is, of
course, extremely probable that such persons would in fact
obtain no knowledge of the enactment of this law within
the time so limited.

The facts upon which registration is permitted are deter
mined by the situation as of February 1, 1925, regardless of
when such registration is actually made. Directory statutes
are such as are not of the substance of the thing provided for.
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It seems, therefore, entirely reasonable to hold that the pro
vision for a sixty-day limit is directory, and that such registra
tion may be made at a later date in the discretion of your board.

Similar statutes have been held directory. See the following
cases: Cramer v. Hanaford, 53 Wis. 85; Stale ex rel. Johnson v.
Nye, 148 Wis. 659, 669; State ex ret. Baker v. Haugen, 164 Wis.
443, 449, 160 N. W. 269, 271.

I am therefore of the opinion that you can accept such appli
cations after the expiration of 60 days from June 13,1925.
HLE

Fish and Game—Construction of wing dam into open water
does not change character of such water; it is violation of sec.
29.25, Stats., to shoot at game birds from such dam.

December 9, 1925.
Elmer S. Hall,

Commissioner of Conservation.
Attention Matt Patterson, Secretary

You state that hunters are setting decoys out from wing dams
constructed in the Mississippi River and are shooting at game
birds therefrom. You ask whether shooting at game birds from
such wing dams is in violation of sec. 29.25, Stats., which pro
vides, in part, as follows:

"(1) No person shall hunt any game bird * * * by
shooting it or at it from any boat, canoe, raft, blind, contrivance
or device in open water, * * *,
"(2) 'Open water' is any water outside or beyond a natural

growth of vegetation extending over the water surface, and of
such height as to offer partial or whole concealment for the
hunter.

<<:(c >f

The statute appears absolutely to prohibit shooting at game
birds from open water, whether from a boat, canoe or otherwise.
A person who shoots at game birds from a wing dam violates the
statute provided that the water area beneath the dam is open
water.

Assuming that the area involved would be, without the ex
istence of a wing dam, open water as defined by the statute, I
am of the opinion that the construction of a wing dam would not
alter the situation. In other words, purely artificial alterations
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do not change the characteristics of "open water" as defined by
the statute. To the same effect see IX Op. Atty. Gen. 469 and
471.

It will be noted that the boundary line of the state on the
Mississippi is the center of the main channel of the river. Art.
II, sec. 1, Wis. Const. The jurisdiction of the state does not ex
tend beyond such boundary line.
FCS

Peddlers—Transient Merchants—One who opens up store and
sells merchandise only during holiday season is transient
merchant under sec. 129.05, subsec. (1), Stats.

December 10, 1925.

George W. Meggers,

State Treasury Agent.
In your letter and enclosures of December 8 the following set

of facts is submitted: In Milwaukee, just before the holidays
certain persons secure stocks of lamps, ties, scarfs, etc., and set
up store for a month or so to get the holiday business. As soon
as the holiday season is over they close up and quit business.
Most of these persons are residents of Milwaukee.
Your question is whether a person who does business as above

described is required to be licensed as a transient merchant
under sec. 129.05, Stats.

Sec. 129.05, subsec. (1), Stats., contains the following defini
tion:

"A transient merchant within the meaning of sections 129.01
to 129.24, is defined as one who engages in the vending or sale
of merchandise at any place in this state temporarily, and who
does not intend to become and does not become a permanent
merchant of such place. * * *"

From the above quoted definition it is at once apparent that a
transient merchant is not necessarily a transient person. It is
engaging temporarily in the sale of merchandise at any place
without intending to become, and without becoming, a perma
nent merchant of the place, which stamps one as a transient
merchant. Under a similar statute it has been held that the
term "transient merchant" does not have reference to the resi
dence of the individual, but to the character of the business
carried on by him. Ottumwa v. Zekind, 95 Iowa, 622, 64 N. W.
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646, 29 L. R. A. 734; Scranton v. Henson, 151 Iowa 221, 130
N. W. 1079. See also the note in Ann. Cas. 1917E 505-508.

Under our statute it has been ruled that one may be a tran
sient merchant in a city although a resident of the same. VI
Op. Atty. Gen. 561, VIII Op. Atty. Gen. 717.
In my opinion a person who sets up a store and engages in the

sale of merchandise only for the duration of the holiday season,
with no intention of continuing in business thereafter and with
the intention of quitting business at the end of the holiday
period, and who does quit business at the end of the period, is
engaged in the business temporarily without any intention to
become, and without becoming, a permanent merchant of the
place. Such a person is therefore a transient merchant under the
statute. See Ottumwa v. Zekind, 95 Iowa, 622, 64 N. W. 646;
Scranton v, Henson, 151 Iowa 221, 130 N. W. 1079; Carrollton v.
Bazzette, 159 111. 284, 42 N. B. 837, 31 L. R. A. 522.
FCS

Corporations—Investment Associations—Ch. 58, Laws 1925,
creating sec. 216.04, Stats., relating to investment companies,
does not repeal or supersede sees. 216.01, 216.02, and 216.03, al
though it authorizes corporations doing same kind of business to
organize at any time under sec. 216.04.

December 11, 1925.

Railroad Commission.

Attention Mr. Geo. C. Mathews, Director, Statistical and
Securities Divisions

You state that several companies issuing so-called collateral
trust bonds which they sell to the public upon an installment
basis have made application for permits to sell such bonds.
Such companies are organized under the general corporation
laws, and not under ch. 58, laws of 1925. You ask to be advised
as to whether or not a company not organized under ch. 58 may
engage in business of receiving payments either in a lump sum
or on the installment plan and issue therefor certificates,
securities, contracts or other choses in action evidenced by writ
ing under which all or part of the total amount received is to be
repaid at some future time with or without profit.
Upon request for further information you say:
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"This company desires from us a permit for the sale of
$1,000,000 par value of collateral trust fund certificate units.
This company plans to sell such units in denominations of $100,
$500 and $1,000 each. Each purchase!' of a $100 unit receives a
trust fund certificate in which it is specified that he shall receive
back his $100 at the end of ten years. He is also given a profit
sharing agreement with the value of $25, which gives him a pro
rata share of the profits in the Investors Trust Fund Corpora
tion of Wisconsin. $75.00 out of each $100 received by the cor
poration is turned over to the National Bank of Commerce as
trustee. The trustee invests this money in securities which are
legal investments for trust funds or for mutual savings banli,
and the principal increases from the return of interest so that
after the end of ten years the $75 deposited will have accumu
lated to $100. The $25 remaining of the investment is used in
the business of the Investoi-s Trust Fund Coloration, which is
stated to be 'dealing in investment securities and personal
property of every kind.' "

You will notice that that act created a new section to be
numbered 216.04, Stats., relating to investment companies,
which leaves in full force and effect sees. 216.01, 216.02 and
216.03, which authorize practically the same kind of business
to be done by persons, copartnerships, associations and cor
porations providing they comply with ch. 215, relating to for
eign building and loan associations authorized to do business in

this state, so I think there is no question but what copartner
ships or associations can still do such business if they comply
with the provisions of ch. 215 relating to foreign building and
loan associations doing business in this state, so far as such laws
are applicable to such business.

Therefore your question must be answered in the affirmative.
That seems to be very clearly recognized in subsec. (13), sec.
216.04, which authorizes corporations organized under the
corporate laws of the state of Wisconsin, whose corporate pur
poses include the transaction of any part of the business of an
investment company, to organize and become an investment
company under the provisions of this law. You will notice that
can be done at any time. So a corporation organized under the
general corporate laws of the state after the passage of this act
could thereafter reorganize under this chapter. It seems quite
clear that the two acts are entirely separate and independent.
Your attention is called to XIII Op. Atty. Gen. 390 and 393.

TLM
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Bonds—Temporary investment of proceeds of county high
way bonds issued and sold but not immediately needed, may be
made only in securities specified in sec. 66.04, subsec. (7), Stats.

December 12, 1925.

W. E. Atwell,
District Attorney,

Stevens Point, Wisconsin.

You state that in the event that a proposed issue of $1,000,000
of county highway bonds is authorized, about $400,000 thereof
will be issued next spring, but that a great deal of that amount
will not be needed until November or December of next year,
and you inquire whether it will be legal to invest the money not
needed in "short time A No. 1 gild-edge securities, for instance
government certificates of indebtedness, approved bankers'
acceptances or other like investments."
The authority for the temporary investment of county funds

(which I think would include the moneys derived from the sale
of county highway bonds), not immediately needed, is found in
subsec. (7), sec. 66.04, Stats., which reads as follows:

"Temporary investments. Any county, city, village, town
or school district may temporarily invest any of its funds, not
immediately needed, in bonds or securities of the United States
or of any county, city, village, town, or school district of this
state, and may sell or hypothecate the same."

The class of securities in which such investments may lawfully
be made is thus distinctly and clearly prescribed by the statutes.
Hence, I conclude that the investment in government certifi
cates of indebtedness is an investment in government securities
and therefore authorized by law; but that investment in bank
ers' acceptances is not authorized. I think that such investments
should be confined to the classes of securities specified in the
statute quoted.
FEE
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Fish and Game—Muskrats—One who traps muskrats out of
season without having trapping license commits offense under
sec. 29.09, subsec. (1), Stats., which prohibits trapping without
license.

He commits also offense under sec. 29.18, Stats., which pro
hibits trapping out of season.

December 12, 1925.

W. E. Atwell,
District Attorney,

Stevens Point, Wisconsin.

You submit the following set of facts:
Two warrants have been issued for the same person. The

first information charges the violation of sec. 29.09, Stats., of
trapping without a license. The second information charges the
violation of sec. 29.18, Stats., of trapping muskrats out of season.
Both warrants grew out of the fact that defendant was caught
by the game warden in the act of trapping muskrats out of sea
son.

The applicability of sec. 29.18, prohibiting trapping out of
season, isnotin question. The question raised is whether the act

of trapping out of season without a trapping license is a violation
of sec. 29.09 prohibiting trapping without a license.

Sec. 29.09, subsec. (1), provides in part:

"* * * No person shall * * * trap * * * any
game * * * unless a license therefor has been duly issued
to him * *

In my opinion the above quoted provision makes it an offense

to trap without a trapping license without regard to whether the
trapping was done in or out of season. A trapping license
authorizes the use of traps for trapping fur bearing animals.
29.13, subsec. (1), Stats. It is effective from the last day of May
until the next succeeding 30th day of April. It is subject to the
limitations that it does not authorize the licensee to trap any
specified fur bearing animal except during the open season
therefor. Sec. 29.09, subsec. (3). But the fact that the privilege
under the trapping license is so limited does not alter the fact
that one must have a trapping license which covers the entire
year in order to lawfully do any trapping at all. I think it plain,
therefore, that it is an offense under sec. 29.09, subsec. (1), to
trap at any time of the year without having the license so re
quired. See State v. Morgan, 133 La. 1034, 63 So. 509-
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If trapping without a license is done out of season then an
offense under sec. 29.18 is committed. But such offense is a dis
tinct and separate offense from the offense under sec. 29.09 (1).
There can be no doubt that a single act may constitute two

separate offenses. 16 C. J. 58-59 and 263 e,i seg.; 8 R. C. L. 148
et seq.; Winn v. State, 82 Wis. 571, 575.
The question here is whether the act involved does, under

our statutes, constitute two separate offenses.
I am of the opinion that itidoes.

PCS

Prisons—Pardons—Where application for pardon, in which
all statutory requirements have been followed, has been denied,
if governor reopens such case, he may grant pardon only after
statutory requirements as to notice, publication, etc., have
again been complied with.

December 12, 1925.

Honorable John J. Elaine,

Governor.

In your letter of December 3 you submit the following and
request an opinion thereon:

"When a pardon application has been heard, all the statutory
requirements as to notice, etc., having been followed and the
application denied, if the governor reopens the case upon the
application on which there was a denial, will the governor have
jurisdiction to extend executive clemency without a new peti
tion, publication and service of notice, etc.?"

Art. V, sec. 6, Wis. Const., provides, in part:

"The governor shall have power to grant reprieves, commuta
tions and pardons, after conviction, for all offenses except
treason and cases of impeachment, upon such conditions and
with such restrictions and limitations as he may think proper,
object to such regulations as may be provided by law relative to the
manner of applying for pardons."

Sec. 57.08, Stats., provides:

"All applications for pardon of any convict serving sentence
of one year or more, except for pardons to be granted within ten
days next before the time when the convict would be otherwise
entitled to discharge pursuant to law, shall be made and conducted
in the manner hereinafter prescribed, and according to such ad-
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ditional regulations as may from time to time be prescribed by
the governor."

Sec. 57.09 provides for notice of application for pardon,
service of such notice, publication of notice, etc. Sec. 57.10
enumerates the data and papers which must accompany such
application. Sec. 57.11 relates to conditional pardons. Sec.
57.115 relates to temporary release from confinement, and sec.
57.12 to the execution, return, and record of warrants.

It is elementary that:

"A pardon which is not void at its inception cannot be re
voked for any cause after its delivery and acceptance are com
plete." 29 Cyc. 1569.

Hence, when a pardon has been granted, such action is final
and terminates the case. Conversely, when a pardon has been
denied, such action also terminates the proceeding. In the
latter case, a new application for pardon may be filed but the
statutory requirements as to notice, publication, etc., must be
followed.

The statutes contain no provision for reopening a case in
which a pardon was denied. This would indicate that it was the
intention of the legislature that the statutory procedure relative
to notice, publication, etc., should be followed in all applications
for pardon, regardless of whether such application is considered
for the first time or whether such application is made in a case
in which a pardon has been denied on a prior application.
In any case where a definite denial of an application for a

pardon has been entered of record in the governor's office, I am
therefore of the opinion that the case cannot be reopened and a
valid pardon granted unless the provisions of the statutes are
complied with the same as in the case of any original application
for a pardon.
Your question is, therefore, answered in the negative.

HLE
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Charitable and Penal Institutions—Counties—In county of less
than 250,000 population having poorhouse, trustees and super
intendent of poorhouse have charge of all county poor relief out
side poorhouse; county board cannot elect separate poor com
missioners to perform such function.

If county has no poorhouse, county board may place all
county poor relief in charge of board of trustees and superin
tendent or may provide for support of poor of county in some
other manner.

December 15, 1925.
Harold C. Smith,

District Attorney,
Fort Atkinson, Wisconsin.

You state that at its last session the county board of Jefferson
county elected three poor commissioners and allotted to them
certain sums for poor aid. You find that sec. 49.14, Stats., pro
vides that the trustee.? and superintendent of the poorhouse
shall have charge of all county poor relief outside of the poor
house. You ask whether the poor commissioners elected by the
county board can act for the coming year.

Sec. 49.14 provides, in part, as follows:

"(1) Each county, whether having abolished the distinction
between county poor and town, village or city poor or not, may
establish a county poorhouse for the relief and support of the
county poor, pursuant to the provisions of section 46.17.
"(2) In ail counties whose population is less than two hun

dred and fifty thousand such poorhouse shall be governed
pursuant to sections 46.18, 46.19 and 46.20; and the trustees and
superintendent of the poorhouse shall also have charge of all
county poor relief outside of the poorhouse, * * *.

Sec. 46.18, subsec. (1), provides, in part, as follows:

"The management of every poorhouse, asylum for the chronic
insane, tuberculosis hospital or sanatorium, house of correction,
or workhouse, established by any county whose population is
less than two hundred and fifty thousand, shall be controlled
and directed, subject to regulations approved by the county
board, by a board of trustees composed of three electors of the
county, elected by ballot by the county board. * * *"

Sec. 46.19, subsec. (1), provides:
"Every such county institution shall be managed, pursuant

to regulations prescribed by the board of trustees, by a superin
tendent, who shall be appointed by and be removable at the
pleasure of said board."
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Formerly a county board could appoint a superintendent or
superintendents of the poor solely to have charge of poor relief
outside the poorhouse. Sec. 1520, Stats. 1917.
Now, however, if a county whose population is less than

250,000 has established a poorhouse pursuant to sec. 46.17,
then, by the provisions of sec. 49.14, subsec. (2), the trustees of
the poorhouse, elected by the county board pursuant to sec.
46.18, subsec. (1), and the superintendent of the poorhouse, ap
pointed by the trustees pursuant to sec. 46.19, subsec. (1), shall
also have charge of all county poor relief outside of the poor
house. The provision is clear. In the absence of some other
qualifying provisions (and I find none) the power of the county
board in the premises is limited to electing the trustees of the
poorhouse. It is the duty of the trustees and the superintendent
to have charge of poor relief outside the poorhouse. The county
board has no authority to elect a separate commissioner or com
missioners to perform such function.

If the county has not established a poorhouse then sec. 49.14,
subsec. (3), governs. It provides:

"In all counties in which a county poorhouse is not established
the county board may place all county relief of the poor in
charge of a board of t^stees and superintendent governed
pursuant to sections 46.18 and 46.19, so far as applicable; or
may provide for the support and maintenance of the county
poor in such other manner as they shall direct."
PCS

Education—Words and Phrases—Schools—Word "schools"

as used in subsec. (1), sec. 39.14, Stats., refers to educational
establishments maintained by school district and does not mean
separate departments of such establishments.

December 18, 1925.
H. F. Duckart,

District Attorney,
Ladysmith, Wisconsin.

In your letter of November 19 you inquire as to the interpre
tation of the word "schools" as used in sec. 39.14, subsec. (1),
Stats., which provides, in part, as follows:

"The county superintendent shall appoint a supervising
teacher to assist such superintendent in supervising schools. In
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counties or superintendent districts having more than one hun
dred twenty-five schools the superintendent shall employ two
supervising teachers."

You state that the number of schools in your county is such
that if the state graded schools and high schools are classed as
units, only one supervising teacher can be appointed. If the de
partments of state graded schools and high schools are classed as
single units then the number of schools would exceed one hun
dred twenty-five, and the county superintendent could engage
another supervising teacher.

Subsec. (1), sec. 39.14, does not define the word "schools."
A "school" is a generic term and denotes an institution for in
struction or education. 35 Cyc. 811; State v. Kalaher, 145 Wis.
243, 247. A "school" is an educational institution; a place
where instruction is carried on. Standard Dictionary. A
"school" is an educational establishment. Omaha Medical Col
lege V. Rusk, 35 N. W. 222. A school or institution of learning is
not measured by the walls of the building. It may occupy one
building or it may occupy two or more. State v. Kalaher, 145
Wis. 243, 248.

The term "school" as used in subsec. (1), sec. 39.14, must be
construed in connection with the definitions of the term and also
in connection with the other provisions of sec. 39.14. Subsec.
(4), sec.39.14, requires the supervising teacher "to report weekly
to the county superintendent the number and names of the
schools visited." It is obvious that the different departments
in a school are not named; the school only is named. Literal
compliance by the supervising teacher with this section is con
sistent with the definition of the term "school" as an educa
tional establishment. Subsec. (5), sec. 39.14, provides that it
shall be the duty of each county superintendent "to send a
written report of each formal personal visit to any school in the
territory under his jurisdiction to the clerk of the school district."
Subsec. (5) further provides that "each supervising teacher
shall make a similar report on each visit to a school to the
county superintendent," and that "on receipt of such report
from the supervising teacher the county or district superintend
ent shall thereupon send the district clerk of each school visited
by the supervising teacher, such a written report based on this
inspection report as he shall deem wise and necessary."
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It will be noted that the repoi'ts referred to in the statute are
to be sent to the district clerk of the school visited. Here again
reference is made to an educational establishment conducted by
a school district and not to the separate departments thereof.

It is the opinion of this department that the word "schools"
as used in subsec (1), sec. 39.14, refers to the educational estab
lishments maintained by the school districts. It is possible that
one school district may have two schools within its boundary,
but in such a case there would be two separate educational
establishments each having a name. In other words, the statute
refers to what is commonly known as a district school, state
graded school, or high school.
The construction placed upon the word "schools" in this

opinion is confined to sec. 39.14, Stats., and is not intended to
apply to any other section of the statute.
SOA

Fish and Game—Bounties—Coanty board cannot authorize
bounty on wolves and foxes to be paid by county.

December 18, 1925.
J. S. Earll,

District Attorney,
Prairie du Chien, Wisconsin.

You state that at its last session the county board of Craw
ford county provided for a bounty on wolves and foxes to be
paid by the county, and that you have advised the county clerk
that the action of the board was unauthorized. You cite rele
vant statutory provisions and ask for an opinion.

Sec. 29.60, Stats., provides for a bounty on wolves and foxes
to he j)aid out of the state treasury. Proofs are furnished to the
nearest conservation warden or county clerk.

Sec. 29.61, Stats., authorizes the county board to provide for a
bounty on certain enumerated animals, but the enumeration
does not include wolves and foxes.

Subsec. (4), sec. 670, Stats. 1917, relating to special powers
of county boards, authorized county boards to allow bounties for
the destruction of wolves and foxes. By ch. 695, laws 1919,
such provision was renumbered and incorporated into sec.
29.60, subsec. (1), Stats. 1919. Sec. 29.60, subsec. (1), Stats.
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1919 and 1921 expressly authorized the payment of a bounty on
wolves and foxes by both the state and the county. But by eh.
264, Laws 1923, sec. 29.60, Stats. 1921, was repealed, and the
present sec. 29.60 was created, which last, as above stated, pro
vides only for a bounty on wolves and foxes to be paid out of the
state treasury.

The foregoing review shows plainly that a county board has
no authority to provide for a bounty on wolves and foxes to be
paid by the county.
FCS

Education—Tuition—Amount of tuition charged and method
of computation of tuition for nonresident pupil attending free
high school maintained by school district is governed by provi
sions of sec. 40.53 and not by sec. 40.29, Stats.

December 18, 1925.

R. M. Orchard,

District Attorney,
Lancaster, Wisconsin.

In your letter of November 21 you request an opinion as to
the method to be used in computing the tuition due from a non
resident pupil who attends a free high school You call attention
to subsec. (4), par. (d), sec. 40.29 and inquire whether under
this section a deduction should be made for each day that the
pupil is out of school or whether tuition should be charged for
the period of the enrollment.
You do not state whether the high school in question is a high

school maintained by a school district under the provisions of
sec. 40.43 or whether it is a union free high school. The state
superintendent of public instruction, however, has informed me
that the school district maintains a free high school, and this
opinion is based upon the assumption that the information fur
nished by the state superintendent is correct.
The statute governing the charging of tuition for nonresident

pupils attending a free high school is sec. 40.53, Stats., and not
section 40.29. Sec. 40.53, subsec. (3), provides that the free
high school attended by such nonresident pupil "shall be enti
tled and is hereby authorized to charge a tuition fee for such
pupils not exceeding two dollars per week." Subsec. (4), sec.
40.53, provides that the tuition for such nonresident pupil shall
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be a charge against the town, city or village where such nonresi
dent pupil resides and shall be allowed as other claims are al
lowed.

In view of the fact that the charging of tuition in the case pre
sented by you is governed by sec. 40.53, it becomes unnecessary
to answer your specific questions with reference to sec. 40.29.
SOA

Fish and Game—Minnow Nets—Under subsec. (2), sec. 29.32,
Stats., minnow seines and nets may be used in streams and
creeks containing trout for purpose of taking rough fish min
nows for bait only, if supervised by state conservation commis
sion or its deputies.

December 19, 1925.
Conservation Commission.

Attention Matt Patterson, Secretary
You refer to the following provisions contained in ch. 29,

Stats.

Sec. 29.26 provides in part:

"No person shall take, capture, or kill fish of any variety, or
fish for fish during the close season for trout, in streams and
creeks containing trout; * * "* »

Sec. 29.32 provides in part:

"(1) No person shall set, use or operate any minnow seine or
minnow dip net in any of the waters of this state for taking,
catching or killing fish of any variety, other than as specified
in this section.
"(2) Minnow seines not exceeding forty feet in length and

five feet in depth, and minnow dip nets not exceeding six feet
in diameter may be used in all inland waters for taking, catching
or killing rough fish minnows for bait only; but not in any such
waters, creeks or streams inhabited by trout or in which trout have
been planted, or in Turtle creek in Walworth and Rock counties,
unless supervised by the state conservation commission or its
deputies."

Your question is whether in streams and creeks containing
trout minnow seines or nets of the kind prescribed in subsec.
(2), sec. 29.32, may be used for taking rough fish minnows for
bait only, if supervised by the state conservation commission
or its deputies.
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The provisions relating to the use of minnow seines or nets
for taking rough fish minnows for bait were first contained in
sees. 4560a—38 and 4560d,subsec. l,par. (8), then in sec. 62.41,
and are now contained in sec. 29.32, Stats. The legislation af
fecting these provisions is contained in ch. 612, Laws 1907,
ch. 525, Laws 1909, chs. 2, 19, Laws 1912 (Special Session), ch.
594, Laws 1915, eh. 668, Laws 1917.
From a careful examination and consideration of the history

of such provisions, I am of the opinion that the question pre
sented is to be answered in the affirmative.

PCS

School Districts—Although clerk of school district failed to
call meeting of board as required in sec. 1, subsec. (6), ch. 431,
Laws 1925 (sec. 40.85, Stats.), county superintendent must,
nevertheless, sign order of detachment.

December 19, 1925.

Miss Dorothy Walker,

District Attorney,
Portage, Wisconsin.

You state that certain residents of joint school district num
ber 2, Columbia county, Wisconsin, comprising the village of
Cambria and portions of the towns of Courtland, Randolph, and
Springvale, in said county, made application pursuant to ch.
431, laws of 1925, for an order of detachment from said joint
school district. You submit copies of the application from which
it appears that it was in due form.

It appears that the application was duly filed with the clerk
of the school board, but that the clerk failed to call a meeting of
the board within twenty days from the date of such filing, and
therefore the board has not acted upon the application. After
the expiration of twenty days the petitioners appealed to the
county superintendent pursuant to subsec. (6), sec. 1, ch. 431,
Laws 1925, which provides as follows:

"Failure of the school board to enter the order of detachment
as required in subsection (4) may be appealed from by any five
or more of the applicants to the county superintendent of schools
in any county in which such territory or any part thereof is
locat^. Such appeal shall be made within sixty days after the
filing of the application with the clerk. Said superintendent
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shall forthwith make and enter the order provided for in sub
section (4) if he finds that the application is signed as required
in subsection (1)."

You inquire if the county superintendent has authority to
sign the order of detachment. The contention is made that the
school board has not failed to act but that the clerk of the school

board has failed to act, and that therefore the county superin
tendent has no authority to sign the order of detachment.
I am of the opinion that this contention is unsound, and that

the county superintendent does have authority to sign the order
of detachment. You will note from a reading of ch. 431 that it is
mandatory in terms. No discretion is left with the school board
or with the superintendent. If the application is in due form the
order must be signed. Such being the case, it would appear that
it should not be necessary to institute a separate proceeding in
the nature of mandamus. The correct view, I believe, is that
when the clerk fails to act the school board fails to act.

In regard to constitutionality of this statute you are advised
that several actions have been instituted in the various circuit

courts of the state, some of which should be heard at an early
date in the supreme court.
CAE

Public Officers—Town Chairman—County Highway Commis
sioner—Malfeasance—Employment of town chairman by county
highway commissioner is not violation of sec. 348.28, Stats.
XII Op. Atty. Gen. 141, cited and followed.

December 21, 1925.
Al. C. Anderson, Chairman,

Wisconsin Highway Commission,
Menomonie, Wisconsin.

In your letter of December 5 you state that the county high
way commissioner of a county has employed several town chair
men to do highway work and you inquire whether this action is
illegal.
Your question is answered in the negative. In an opinion

given to 0. M. Hilliard, district attorney, under date of March
29, 1923, XII Op. Atty. Gen. 141, it was held that the employ
ment of a town chairman does not constitute a violation of sec.

4549, renumbered sec. 348.28, Stats.
SOA
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Public Officers—Board of Education—Malfeasance—School
Districts—Action of electors at school district meeting does not
operate to relieve members of board of education from penalty
prescribed in sec. 348.28, Stats.

December 21, 1925.
Clive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

The material facts presented in your letter of November 21
are as follows:

At the annual school meeting of a school district in your
county the electors voted to build a schoolhouse. At the same
meeting the electors unanimously voted that the clerk should
supervise the building operations, and that he should receive
for such services thirty-five cents per hour. The electors also
unanimously voted that the other two members of the board
should constitute the building committee and should receive for
their services thirty-five cents per hour. The amount received
by each member of the board for this work was more than one
hundred dollars. These men also worked as carpenters on the
building. You have been asked to prosecute the members of the
school board for violation of sec. 4549, Stats., renumbered sec.
348.28, and you inquire whether the action of the electors
operates to relieve the members of the board from the penalty
prescribed in sec. 348.28.
This department is of the opinion that the action of the

electors does not operate to relieve the members of the school
board from the penalty prescribed in sec. 348.28. The electors
of a school district have no power to alter or repeal a legislative
act. Such power resides solely in the legislature. If the members
of the board of education have violated sec. 348.28 they have

subjected themselves to the penalties prescribed in that section
regardless of any action taken by the electors of the school
district.

SOA

-
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Corporations—Avmidments to Articles—Sec. 180.07, Stats.,
requiring that duplicate copies of amendment to articles of in
corporation shall be forwarded to secretary of state requires
that two copies so required be exact duplicates. This section is
not complied with by submitting one original certificate of
amendment and one verified copy of such certificate.

December 21, 1925.

Fred R. Zimmerman,

Secretary of State.
You have submitted a proposed amendment to articles of

incorporation certified by the president and secretary with a
copy certified by the president and secretary and verified by the
oath of these two officers as signers of such amendment. You
ask whether the proposed amendment so submitted to you com
plies with the requirements of sec. 180.07, Stats., which requires
that duplicate copies of the amendments with the certificates
thereto affixed, signed by the president and secretary, shall be
forwarded to the secretary of state, one copy to be filed by him
and the other to be returned with his certificate attached show
ing when the amendment was accepted and filed.

It is clearly the purpose of the law to require the submission
of exact duplicates. This facilitates the certification by the
secretary of state of one of the duplicates as a duplicate of the
amendment filed in his office. This obviously cannot be done in
case the one is designated as a copy and sworn to as such.

"A duplicate is the double of anything. It is either one of
two originals, both of which are executed by the same party or
parties, and may be offered in evidence." McCraig v. City
Savings Bank, 111 Mich. 356.

I am therefore of the opinion that the proposed amendment
as submitted to you is not in the form required by the statutes.
CAE
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Public Officers—Constable—Deputy Sheriff—Constable is en
titled to fees prescribed in sec. 60.55. Fact that sheriff is serv
ing on salary does not affect right of constable to such fees.

Fees collected by deputy sheriff for serving criminal process
in county where sheriff is serving on salary cannot be retained
by him but must be turned over to county.

December 22, 1925.
Gad Jones,

District Attorney,
Wautoma, Wisconsin.

In your letter of December 2 you state that the county board
of your county has fixed the annual salary of the sheriff, which
shall be in lieu of all fees. You inquire whether a deputy sheriff
or a constable is entitled to the fees prescribed by statute for
serving criminal process.

1. A deputy sheriff is not entitled to the statutory fees for
serving criminal process. Subsec. (7), sec. 59.15, provides:

"Any officer who shall receive a salary in lieu of fees shall
collect the fees appertaining to the office and turn them over to
the county treasurer."

Any fees, therefore, collected by a deputy sheriff must be turned
over to the county.

2. A constable is entitled to receive the statutory fees for
serving criminal process. Sec. 60.54 prescribes the duties of a
constable. One of the constable's duties is to serve criminal

process. Sec. 60.55 prescribes the fees which the constable may
receive. The fact that the sheriff is serving on a salary in lieu
of fees does not in any way affect the right of the constable to
receive the statutory fees.
SOA
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Counties—Public Officers—County Board—Register of Deeds—
County board has no authority to adopt resolution imposing
duties on register of deeds not prescribed in statutes.

December 22, 1925.
Harold J. Marcoe,

District Attorney,
Darlington, Wisconsin.

In your letter of December 14 you state that the county
board of your county has adopted the following resolution:

"Whereas, there has been considerable discrepancy in the
descriptions of real estate returned to the county as delinquent,
by the several town, village and city treasurers:
"Be It Therefore Resolved, that each treasurer, before mak

ing his return to the county, shall have the register of deeds
check up and compare the descriptions on the delinquent return
with the records in said register's office and approve of them as
being correct in so far as they appear of record in said office,
before they are submitted to the county treasurer; and
"The county treasurer is also hereby instructed not to receive

any delinquent returns on real estate unless this resolution has
been complied with."

You inquire whether the county board had the power to
adopt such a resolution in view of the fact that it imposes upon
the register of deeds additional duties without making provi
sion for extra compensation.

Sec. 59.51, Stats., prescribes the duties of the register of deeds.
Subsec. (11), sec. 59.51, provides that the register of deeds shall
"perform all other duties required of him by law." It should
be noted that the register of deeds is not required to perform
such other duties as may be required by the county board, but
only such other duties as are required by law. There is no provi
sion in the statutes requiring the register of deeds to perform
the duties imposed by the resolution adopted by the county
board. In the absence of such provision it is the opinion of this
department that the county board has no power to impose
upon the register of deeds the duties enumerated in the reso
lution.

SOA
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Dairy and Food—Cheese—Under sec. 352.06, Stats., if K,
manufacturer, and S, his servant, jointly manufacture for sale
or exchange, cheese containing more than permitted amount
of moisture, both are liable and each may be separately prose
cuted. May be jointly prosecuted.

December 22, 1925.
Otto L. Glen,

District Attorney,
Clintonville, Wiscon.sin.

You submitted the following statement of facts: K owns a
cheese factory and is a licensed cheesemaker. S is a licensed
cheesemaker. Both K and S take an active part in the manu
facture of cheese from milk. In this manufacture S has to do as
K tells him otherwise K will discharge S. Both manufacture
cheese with over 40% of moisture in the cheese'. K puts the
moisture in because it adds to his profits. S helps to put the
moisture in because if he does not he will lose his job.
The question is: Under sec. 352.06, Stats., will both K and S

be liable and can each be prosecuted in a separate action?
Also, would it be advisable to prosecute them separately?
The statute provides as follows:

"Any firm or corporation who shall, by themselves, their serv
ant or agent, and any person who shall, by himself, his servant
or agent, or as the servant or agent of another person, or as the
servant or agent of any firm or corporation, manufacture for
sale or exchange, sell, exchange, offer for sale or exchange, or
have in possession with intent to sell or exchange any cheese or
process cheese which contains more than the permitted amount
of moisture as provided in subsection (9) of section 352.03, shall
be fined not less than twenty-five nor more than one hundred
dollars, or be imprisoned in the county jail not less than thirty
days nor more than four months."

The statute makes it an offense for any person who by himself,
his servant or agent manufactures for sale or exchange, etc. This
applies to K, the cheese factory owner and manufacturer. The
statute also makes it an offense for any person who as the serv-'
ant or agent of another person manufactures for sale or exchange,
etc. This applies to S, the cheesemaker, employed by K. See
III Op. Atty. Gen. 224.

If S as the servant or agent .of K alone manufactures the
cheese, then K and S each commits an offense under the
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statutes, and each may be separately prosecuted therefor. See
III Op. Atty. Gen. 224. In my opinion the same conclusion
must follow if K and S acting together manufacture the cheese,
as appears to be the case here. Both actively participate in the
violation, each commits the violation.
A person is a party to an offense if he either actually commits

the offense or does some act which forms a part thereof, or if he
assists in the actual commission of the offense, or of any act
which forms part thereof. 16 C. J. 119. In misdemeanors (and
it is a misdemeanor which is here involved) the law does not
distinguish the participants therein, but all are alike guilty as
principals. 16 C. J. 120-121. I find nothing to indicate any
different rule in Wisconsin. See Nichols v. State, 35 Wis. 308,
310; Vogel v. State, 138 Wis. 315, 330. See also II Op. Atty.
Gen. 297, V Op. Atty. Gen. 750.

If K and S jointly manufacture the cheese, it is my opinion
that they may be properly jointly prosecuted. This has been
done with respect to felonies. Emery and others v. State,
101 Wis. 627; Vogel v. State, 138 Wis. 315; May field v. State, 142
Wis. 661; Novkovic v. State, 149 Wis. 665; Flamme v. State, 171
Wis. 501, and with respect to misdemeanors, Meyer v. State, 134
Wis. 156. See also II Op. Atty. Gen. 297.
As to whether it is advisable to join K and S, this is a matter

concerning which you are best able to judge. I think it clear
that both K and S would be guilty of violating the statute under
proof of joint manufacture by them of cheese.

It might be added that under the statute the offense of manu
facturing for sale or exchange is not committed where the manu
facturing process is not completed unless the cheese is held with
intent to sell it in its then condition. Scott v. State, 171 Wis. 487,
489.

FCS
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Insurance- Public Officers—Trustees of County Institutions—
Tuberculosis Sanatoriums—Bosrd of trustees of tricounty tuber
culosis sanatorium do not exceed their powers in providing for
insurance of tricounty sanatorium buildings.

December 23, 1925.
D. K. Allen,

District Attorney,
Oshkosh, Wisconsin.

In your letter of December 4 you state that the counties of
Winnebago, Fond du Lac and Waushara own and maintain a
tricounty tuberculosis sanatorium located in Winnebago
county, which is managed by three trustees, as provided by law.
You state that last summer these trustees adopted a resolution
directing the county treasurer of Winnebago county to insure
the sanatorium buildings in a state insurance fund for a term
of five years. You inquire whether the board of trustees had
authority to adopt the resolution directing the buildings to be
insured in a state insurance fund.

Sec. 46.20, subsec. (1), Stats., provides that any two or more
counties may jointly construct and maintain a tuberculosis
hospital or sanatorium. Sec. 46.20, subsec. (4), provides for the
election of a board of trustees which, in case three or more coun
ties join in the construction and maintenance of a tuberculosis
hospital or sanatorium, shall consist of an elector from each
county having an interest in the same. The board of trustees
under sec. 46.20 is given the power to operate and maintain the
sanatorium. The statute authorizes the board of trustees to
audit all claims against the counties on account of the sanato
rium, and provides that all claims shall in the first instance be
certified to and paid by the county in which the sanatorium
is located, subject to apportionment and adjustment among the
several counties as follows:

"All expenditures for repairs, maintenance and operation,
after deducting all receipts therefor except county appropria
tions, shall be so apportioned for each month." Sec. 46.20,
subsec. (6), par. (b). Stats.

The board of trustees is not given the specific power to insure
the sanatorium buildings. Sec. 59.07, subsec. (4), provides that
the county board shall have the power to "build and keep in
repair the county buildings and cause the same to be insured
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in the name and for the benefit of the country." Sec. 59.20,
subsec. (6), Stats., provides that it shall be the duty of the
county treasurer to "cause to be insured, when directed by the
county board, at the expense of the county, the county build
ings or any of them in the name of the county."
The situation here presented is one where the legislature has

made no specific provision for the insuring of the tricounty
buildings. Insurance is an operation charge. The operation of
a tricounty institution is vested in the board of trustees. Conse
quently the board of trustees has acted within its powers in
providing for the insurance of the tricounty buildings.
SOA

Courts—Garnishment—Funds in hands of state probation
officer are subject to garnishment.
Such funds are subject to garnishment only after order of

court placing person on probation and ordering certain pay
ments to be made has first been satisfied.

December 23, 1925.

Board of Control.

Attention A. W. Bayley

The material facts presented in your letter of December 12
are as follows:

One C. R. was convicted of the crime of nonsupport. Sentence
was suspended and he was placed on probation in the custody
of the board of control for two years. During the probation
period, the wages of the said C. R. are received by the board of
control directly from his employer. Under the court order cer
tain payments must be made out of the funds derived from the
wages of the said C. R.
You state that one W. M. has obtained judgment against the

said C. R. in the amount of $400 plus costs of $65.07. A copy of
the judgment has been filed with the secretary of state under the
provisions of sec. 3716a, Stats. 1923, renumbered sec. 304.21,
Stats.

You inquire: (1) Whether the funds in the hands of the state
probation officer are subject to garnishment, and (2) whether
the order of the court placing the said C. R. on probation and
ordering him to pay certain sums has priority over the judgment
filed with the secretary of state.
(1) Your first question is answered in the affirmative. Funds

in the hands of the state probation officer are subject to garnish
ment. XII Op. Atty. Gen. 293.
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(2) Your second question is also answered in the afRrmative.
The order of the court placing C. R. on probation and ordering
certain payments to be made must first be complied with. After
this order has been satisfied, any funds remaining in the hands of
the state probation officer are subject to garnishment, so far as
the same are not within the exemption provided by law.
SOA

Appropriations and Expenditures—Public Officers—When leg
islature fails to make appropriation to officer for reimbursement
for actual and necessary traveling expenses incurred in discharge
of official duties, he has no claim against state for such expenses.

December 23, 1925.

A. E. Frederick,

State Humane Officer,
Sparta, Wisconsin.

You ask whether the state is liable for the actual and neces
sary traveling expenses incurred in the discharge of your duties
as state humane agent, there being no appropriation for that
purpose.

Subsec. (3), sec. 175.02, Stats., provides:

"The state humane agent shall receive such compensation
as may be fixed by the commissioner of agriculture and shall be
reimbursed for actual and necessary traveling expenses incurred
in the discharge of his official duties."

In an opinion rendered to you on August 17, 1925, XIV Op.
Atty. Gen. 387, this department held that you had a valid claim
against the state for the amount of your salary, but that opinion
was based on the constitutional restriction against increasing or
diminishing the "compensation" of a public officer during his
term of office. "Compensation," however, does not include
reimbursement for expenses. Milwaukee County v. Halsey, 149
Wis. 82.

It follows, therefore, that the legislature could deprive you of
reimbursement for expenses during your term of office; and
consequently the failure of the legislature to make an appro
priation effectively deprived you of any claim against the state
for expenses.
ML
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Public Officers—Board of Industrial Education—Malfeasance
—Sec. 348.28, Stats., includes member of board of industrial
education.

Member of board of vocational education is prohibited under
sec. 348.28 from selling anything to board of vocational educa
tion except where total amount of such sale does not exceed
one hundred dollars in any one year.

Sec. 348.28 does not prohibit member of board of vocational
education from selling supplies to city.

December 23, 1925.
Geo. p. Hambrecht, Director,

Board of Vocational Education.

In your letter of November 28 you present the following
questions:

1. Does sec. 348.28 apply to the members of a board of indus
trial education?

2. Can a member of a board of industrial education sell any
thing to the board of industrial education?

3. Can a member of a board of industrial education sell any
thing to the city in which the vocational school is located?

1. Your first question is answered in the affirmative. See.
348.28 applies to any officer of an educational institution "or
any member of any body or board having charge or supervi
sion of such institution." It is clear that a vocational school is.
an educational institution. It may be that a member of a
board of vocational education is not an officer. See X Op.
Atty. Gen. 1048, 1052. If such board member is not an officer
he is nevertheless a member of a board having charge or super
vision of an educational institution. Sec. 41.15. A member of a
board of industrial education, therefore, comes within the pro
visions of sec. 348.28, Stats.
2. The answer to your second question is found in sec. 348.28.

This section does not apply "to contract for the sale of printed
matter or any other commodity, not exceeding one hundred
dollars in any one year." Subject to this exception, a member
of a board of vocational education cannot sell anything to the
board.

3. Your third question is answered in the affirmative. A
member of a board of industrial education is not an officer of
the city, and the pro\nsions of sec. 348.28 do not apply.
SOA
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Fish and Game—Beaver—Otter—Statutes of 1925 do not pro
vide open season for beaver; par. (a), subsee. (3), sec. 29.18,
Stats., provides open season for otter in certain counties.

December 24, 1925.
Elmer S. Hall,

Commissioner of Conservation.
Attention Matt Patterson, Secretary.

You ask whether there is an open season for beaver and
whether a license may be issued for the trapping of beaver under
subsee. (5), sec. 29.59, Stats. 1925.
In considering the question presented it becomes necessary

to outline the history of the provisions to be considered.

Statutes of 1923
Par. (a), subsee. (3), sec. 29.18, provided an open season for

otter and beaver from February 1 to March 21, 1922 and 1923

"In Ashland, Bayfield, Clark, Douglas, Oneida, Rusk, Sawyer,
Iron, Washburn, Chippewa, Price and Taylor counties, as stipu
lated in subsection (5) of section 29.59."

Subsecs. (1) to (4), sec. 29.59, provided for capturing and re
moving beaver causing, damage, by the owner or lessee of the
land under permission of the conservation commission. Sub-
sec. (5), sec. 29.59, provided for licenses to be issued by the con
servation commission for taking otter and beaver in the coun
ties above enumerated.

"(a) * * ♦ During the open season therefor, as provided
in paragraph (a) of subsection {3) of section 29.18, ♦ * *,
Said license shall be in force during the months of February and
March in the year for which the same was issued * *

Statutes of 1925
Oh. 450, Laws 1925, repealed sec. 29.18 and created a new

sec. 29.18 containing no reference to beaver. Par. (a), subsee.
(3), new sec. 29.18, provides:

"For otter in Florence, Forest, Iron, Juneau, Price, Langlade,
Oconto, Oneida and Vilas counties, there shall be an open season
from March first to March thirty-first."

Ch. 451, Laws 1925, added par. (b), subsee. (3) to new sec.
29.18, which provides:

"For beaver there shall be no open season, except as provided
in section 29.59."
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The legislature of 1925 did not amend sec. 29.59, and such
section now provides as it did in 1923.

Conclusion as to beaver

From the foregoing review it is plain that it was par. (a),
subsec. (3), sec. 29.18, Stats. 1923, which provided an open
season for beaver in certain counties; and that subsec. (5), sec.
29.59, Stats. 1923, did not provide an open season for beaver
but provided merely for the issuance of licenses during the open
season provided in par. (a), subsec. (3), sec. 29.18.

Par. (b), subsec. (3), see. 29.18, Stats. 1925, provides that for
beaver there shall be no open season except as provided in sec.
29.59. However, sec. 29.59, Stats. 1925, does not provide an
open season for beaver, but only for the issuance of licenses
during an open season provided elsewhere in the statutes. But,
an open season for beaver is not now elsewhere provided in the
statutes. The conclusion must therefore be that there is now no

open season for beaver, and consequently that no license for
the trapping of beaver may be issued.

It will be noted that this opinion does not affect the provi
sions of subsees. (1) to (4), sec. 29.59, Stats. 1925, relating to the
capture and removing of beaver causing damage. Such provi
sions are in effect whether or not there is an open season for
beaver.

CoTiclusion as to otter

You do not ask as to otter. However, the question may
arise and it is deemed advisable to answer it here. Par. (a),
subsec. (3), sec. 29.18, Stats. 1925, above quoted, provides an
open season for otter in Florence, Forest, Iron, Juneau, Price,
Langlade, Oconto, Oneida and Vilas counties. In those coun
ties licenses may be issued in accordance with the provisions
of subsec. (5), sec. 29.59, Stats. 1925.
FCS
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Automobiles—Taxation—Motor vehicle fuel tax. paid on fuel

used by self-propelled highway (also water and gas main and
sewer construction) equipment while actually used in construc
tion work is subject to refund as provided in sec. 78.09, Stats.;
while traveling under its own power over open public highways
to and from construction job is not subject to refund.

December 24, 1925.

Solomon Levitan,

State Treasurer.

You submit the following questions, upon which you ask for a
written opinion, and on which the opinion is indicated by the
answer appended to each question:

1. Are any machines such as pavers, gasoline shovels, sub-
pavers, excavators, digging and trench machines, that are
mounted on tractors, either of the caterpillar type or otherwise,
that move with their own power on the road, entitled to a refund
on the gasoline they use in road work?

Answer: Yes, except for gasoline consumed in propelling the
same along the open public highways.

2. (a) Is a public highway that is undergoing repair or under
road construction, a public highway, and

(b) are tractors used in the construction of such roads
subject to the same rules that tractors used upon the open high
ways are subject to?

Ansioer: (a) Yes, but if it is closed to public use pending
the construction or repairs, it cannot lawfully be used as a
public highway.

(b) No.

3. Are machines used by a city in laying water or gas mains or
sewer work, that are propelled by their own power, entitled to a
refund for the gasoline used?

Answer: Yes, except for gasoline consumed in propelling
the same along the open public highways.
Of course the applicant for a refund must know how much

gasoline used in the self-propelling equipment was consumed in
traveling over the open public highways, and must make
affidavit that no part of the gasoline for which a refund is asked
was used in passing over such highways.
In connection with the submission of these questions, you

refer to a conference in the attorney general's office on January
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25, 1925, participated in by representatives of the treasury
department, and highway commission, and the office of the
attorney general, relative to the subject matter, and you state
that as a result of such conference, certain rulings were made by
the treasury department embodied in a form letter sent out to
highway contractors by the state treasurer on receipt of applica
tions for refunds, which rulings were based upon the under
standing of the treasury department that it was decided in that
conference that a refund of the gasoline tax paid on gasoline
used in highway construction work would be made only where
the gasoline was consumed in concrete mixers, trench machines
and stationary machines. You also refer to a letter from a cer
tain highway contracting firm enclosed with your request (which
IS herewith returned) from which it appears that the firm'uses a
gasoline crane for unloading the sand and gravel from railway
cars, which does not touch the highways from the time it is un
loaded from the railway cars until it is loaded and shipped out
and which uses from 40 to 50 gallons of gasoline per day; also
gasoline pumps, finishing machines, and small concrete mixers,
which are hauled from the unloading station to the job by
wagon or truck, and do not touch the traveled highways from
the time they start until they finish laying the concrete, and
which use from 15 to 20 gallons of gasoline per day; also gaso
line shovels, which may travel for half a day over the open high
ways under their own power to the job, using from 15 to 20 gal
lons of gasoline in so traveling, and then for a period of two or
three months are engaged in building the highway on which
they are working and do not touch any part of the open or com
pleted highway during that period, and use from 30 to 50 gallons
of gasoline per day; also a paver, which consumes in the neigh
borhood of 10 gallons of gasoline in traveling over the open
highways to the job. and from 1000 to 1200 gallons of gasoline
per month while engaged in the construction work; that this
heavy equipment moves on especially large caterpillar type of
self-propelling machinery, and does no damage to any portion
of the highway over which it travels to and from the unloading
station and the construction job.
You further state that the application of the ruling of the

treas^y department refen-ed to results in granting refunds for
gasoline used by the unloading cranes, the pumps, the concrete
mixers, etc., and refusing refunds for gasoline consumed by the
gasoline shovel and the gasoline paver because both are deemed
to be tractors not used for agricultural purposes.
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I think that there must have been a misunderstanding of the
conclusions arrived at in the conference you mention.
In my opinion self-propelled road-constructing machinery

comes within the classification of tractors not used for agricul
tural purposes only while traveling over the open public high
ways to and from the construction jobs upon which they are
to be engaged; gasoline tax paid on gasoline used for the purpose
of propelling such machinery over the highways is not subject
to refund. But when such machinery reaches the job, and as
long as it is operated on the uncompleted highway merely in the
construction work, it is in the class of stationary gas engines
wthin the meaning of ch. 78, and particularly of sees. 78.01,
78.02, subsec. (1), and 78.09, Stats., and the tax paid on gasoline
consumed in such use is subject to refund as provided by sec.
78.09. Such machinery is designed to be used primarily as
stationary gas engines are used, and it is while used as stationary
engines that by far the major part of the gasoline is consumed
by them; the amount of gasoline used by such machinery for the
purpose of propelling the same along the highways to and from
the place where it is used as stationary engine equipment is
negligible, and the self-propelling feature is incidental merely to
its primary use. To illustrate: In the case of the shovel referred
to in the contractors' letter (I am using their figures for the mini
mum daily consumption of gasoline in the primary use and their
maximum figures for the gasoline used in traveling to the job),
the proportion of gasoline consumed for the primary use as a
stationary engine over a period of 2}^ months, assuming that
it is operated full time, to the gasoline used for the incidental
purpose of propelling it to the job is as 100 is to 1. It seems to me
that it would be an unreasonable construction of the law to say
that because that machinery travels over the highways in
reaching its place of primary use, the gasoline tax paid on the
gasoline consumed by it while being operated as a stationary
engine is not subject to refund. I think that was not the inten
tion of the law.

FEB
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Public Officers—District Attorney—It is not duty of district
attorney to defend taxpayers' action brought against former
members of county highway committee which charges misap
plication of county funds nor should he appear in such action
for defendants unofficially, because it may become his duty
to prosecute them for violation of criminal law.

December 29, 1925.

Hy p. Schmidt,
District Attorney,

West Bend, Wisconsin.
You state that a taxpayers' action has been brought against

former members of the county highway committee, in which
the complaint charges misapplication of county funds by such
former committee members, and that you are in doubt as to
whether it is your duty as district attorney to represent the
defendants in the action or to prosecute them, and ask for the
advice of the attorney general.
In my opinion it is not your duty to defend the action in your

official capacity, nor do I think that you should appear for the
defendants unofficially because, should it transpire that there
has been a misapplication of public funds by them, in violation
of the criminal code, it may become your duty to prosecute a
criminal action against them.

Sec. 59.47, Stats., defines the duties of the district attorney,
among which are that he shall, subsec. (3),
"Give advice to the county board and other officers of his
county, when requested, in all matters in which the county or
state is interested or relating to the discharge of the official
duties of such board or officers"; and subsec (8)

"serve as legal adviser to the county highway commissioner and
draw all papers required in the performance of the commission
er's duties, and attend to all legal matters in and out of court
where such commissioner shall be a party."

Clearly, these statutory prescribed duties (nor any others that
I have been able to discover) do not include the defense of such
an action as you refer to. The action not only is not brought
against any present members of the highway committee, but it is
not brought against them in their former official capacity. If
the facts exist which will enable the taxpayers' action to be
maintained, the judgment will be against the defendants
personally, and not against the county.
FEE
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Physicians and Surgeons—Basic Science Law—Words and
Phrases—Reputable—College maintaining standard of pre
liminary education designated in sec. 147.15, Stats., and re
quiring at least four courses of eight months each is "reputable
professional school," and its standing as such is not affected by
its classification in any rating made by medical organization,
although classification and records of such board may be con
sulted to determine whether statutory requirements or reputa-
bility are complied with.

December 31, 1925.

Dr. Robert E. Flynn, Secretary,
Board of Medical Examiners,

La Crosse, Wisconsin.

You inquire if in determining whether or not a medical
school is "reputable" you may accept the classification of
medical schools recognized by the council of medical education
of the American Medical Association. This council, it appears,
classifies schools into A, B, and C classes. It appears that class
C schools do not maintain standards such as you feel justify
your board in granting their graduates a license to practice
medicine and surgery in this state. You inquire whether, on the
basis of such a classification, you can rule that class C schools
are not reputable and refuse to give an examination to their
graduates.
I think youi' question is answered by the terms of the statute

itself. Sec. 147.15 provides that application for a license shall,
among other things, be accompanied "by a diploma from a
reputable professional college." Sec. 147.16 provides in part:
"* * * ^ college maintaining the standard of a prelimi

nary education designated in section 147.15, and requiring at
least four courses of eight months each shall be deemed reputa
ble under this chapter."

The preliminary education designated in sec. 147.15 is as fol
lows: "a preliminary education equivalent to graduation from
an accredited high school of this state, and for license to practice
medicine and surgery, also a two yearn' college course in physics,
chemistry, biology and either German or French, the equivalent
of a two years' premedical course at the University of Wiscon
sin."

You are therefore advised that if the college maintains the
requisite standard of preliminary education and if it requires
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at least a four years' course of eight months it should be deemed
reputable under our law and its standing as such would not be
affected by the fact that it might be classed as a C school by the
council of medical education of the American Medical Associa
tion.

In determining whether or not the college does in fact main
tain the requisite standard of preliminary education equivalent
to graduation from an accredited high school of this state and
also a two years' college course in physics, etc., equivalent to a
two years' premedical course at the university of Wisconsin,
you may consult the records and classifications of the council of
medical education to aid you in making the determination.
You may also consult the records of the council to assist you in [|i
determining whether or not the college does in fact require at
least four courses of eight months each.
CAE

Indigent, Insane, etc—Legal Settlemmt—Person loses his legal
settlement in city by voluntary and uninterrupted absence
from such city for one year.

If relief is furnished to poor person who has no legal settle
ment, expense so incurred is charge against county under sec.
49.03, Stats.

December 31, 1925.
John A. Lonsdorf,

District Attorney,
Appleton, Wisconsin.

You inquire whether a family having a legal settlement in a
city, by absenting themselves for a year and a half, living in
various places in the state of Wisconsin and in other states and
returning to the original city thereafter, thereby have lost their"
legal settlement for the purposes of poor aid.
You state that you have a number of instances of which the

following is the most typical: A young man and woman having
lived in the city of Appleton all their lives married and thereafter
lived 4 years in the city of Appleton until August, 1923, when
they moved to Winona, Minnesota, living there for several
months and then moving to Dubuque, Iowa, in August, 1923,
They resided there until November, 1923, thereafter moving
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to Clinton, Iowa, where they stayed from November, 1923, until
February, 1924. They then returned to Appleton and have
resided there until the present time. In July, 1924, the husband
deserted the wife and she, having several children, applied for
poor aid, which was furnished by the city of Appleton. The
city of Appleton now presents its bill to the county of Outagamie
under the provisions of sec. 49.02, subsec. (7), Stats., claiming
that because they have absented themselves from the city of
Appleton for more than one year they have lost their legal
settlement in the city of Appleton and that inasmuch as they
have not gained a legal residence elsewhere they are chargeable
against the county of Outagamie.

Said sec. 49.02, subsec. (7), provides:

"jEyery settlement when once legally acquired shall continue
until it be lost or defeated by acquiring a new one in this state or
by vountary and uninterrupted absence from the town, village,
or city in which such legal settlement shall have been gained for
one whole year or upward; and upon acquiring a new settlement
or upon the happening of such voluntary and uninterrupted
absence all former settlements shall be defeated and lost."

Under the facts stated by you, it clearly appears that the
persons mentioned have been voluntarily and uninterruptedly
absent from the city of Appleton and have therefore lost their
legal settlement in the city of Appleton. In view of the fact that
no legal settlement can be acquired by anyone while supported
therein as a pauper, they have not acquired a new legal settle
ment in the city of Appleton. It follows that the expense in
curred by the city in giving them relief is a charge against the
county under sec. 49.03 subsecs. (1) and (2), Stats.
JEM
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INDEX

ABANDONMENT Page
One guilty of offense who has escaped to Canada cannot be returned

by extradition; not extraditable offense under treaties with
Great Britain

Adjourned meetings. See Counties, county board.
Adjutant general. Sec Appropriations and Expenditures.
Agricultural societies. Sec Agriculture.

AGRICULTURE
Agricultural society—county board may not appropriate money to

pay expenses of fair which ha.s been previously held 69
County fair—^county board cannot refer to people question of

whether money should be appropriated to aid in conducting.... Ill
County fair—county board cannot appropriate money to pay unpaid

bills of fair association; can pay bills incurred in maintenance
and upkeep of fair grounds owned by county Ill

County fair—resolution described in opinion does not constitute
any specific appropriation for maintaining fair during 1925 Ill

Drainage assessments—refunds to purchasers of amounts paid for
drainage certificates, irrespective of reason for such refunds,
must be charged to drainage district trust funds in hands of
county treasurer and deducted from any sums due or to be
come due to commissioners of drainage districts; refunds can
not be paid out of county funds proper 128

Drainage—lands upon which botli general taxes and drainage as
sessments are delinquent need not be advertised for salo sepa
rately

Feed, concentrated commercial—salesman who takes orders for, to
be shipped from adjoining state violates 96.56 unless feed is
labeled and license procured 199

Drainage asse-ssments—tax deed and drainage assessment deed
have same standing; neither has priority 344

Noxious weeds—where highway is located along line between farms
but wholly on one side of such line, owner of each farm must de
stroy, to center of highway 377

Noxious "weeds—owners of land may be prosecuted under 96.01 (2)
for failure to destroy;if weed commissioner destroys such weeds
under 96.03, no costs can be assessed upon owner whose land
does not extend into highway 377

.Agricultural societies—county board may appropriate money to
county fair not owned by county, subject to statutory limita
tions in 59.86 544

Aliens. See Workmen's Compensation.^
Amendments to articles. See Corporations.
Antitrust law. See Trade Regulation.

APPROPRIATIONS AND EXPENDITURES
Funds appropriated by 23.11 not expended in 1924 may be used to

repair ditch on state fish hatchery property 13
Where sergeant at arms first elected thereafter resigned, received in

advance $600 salary and returned $400 to state treasury, state
treasurer upon proper certification and audit may lawfully pay
his successor $400 in advance and remainder at end of session 60
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APPROPRIATIONS AND EXPENDITURES-Continued Paee
Highways—limitation in art. VIII, sec. 10. Wis. Const., does not

apply; secretary of state is justified in refusing to audit claims
under ch. 30, L. 1025, pending court decision 174

Superintendent of public property—appropriation for general ad
ministration expenses made by ch. 178, L. 1925, is not nullified
or reduced by ch. 3G3, L. 1925 296

Claim for compensation for death of son, under ch. 3Hj £. 1925—
money appropriated can be assigned to attorney ! 298

Claim—legislature has power to make appropriation if it arises out
of moral obligation 298

Entire amount charged by Wisconsin general hospital ̂ r treatment
of inmate of any slate institution must be paid out of appropri
ation for operation of institution from which patient is sent 338

Humane officer—when legislature fails to make appropriation foT,
during his term of office, he is entitled to salary; right to collect
it can be enforced only under 285.01, Stats 387

Superintendent of public property is justified in refusing to accept
bid of concern whose typewriter has proved unsatisfactory 422

Federal aid highway construction—all balances in appropriations
made by legi.slature prior to enactment of ch. II, 1925. remain
available and may be expended on such construction whether
allocated to specifier projects on or prior to June 30, 1925, or not 472

\\here there are two appropriations for "permanent property and
improvemenls, except purchase of land," one of which con
tains provision that certain amount of money "shall be used
for no other purpose than for completing the construction
making repairs and equipping the new gymnasium," amount so
stated is not limitation on total cost of gymnasium project 532

Adjutant__ general—voucher covering automobile purchased under
21.25 requires only approval of governor 636

County board may appropriate money to county fair not owned by
county, subject to statutory limitations in 59.86 544

Humane officer—when legislature fails to make appropriation for
reimbursement for actual and necessary traveling expenses
incurred in discharge of official duties, he has no claim against
state for such expenses 595

ARMORIES
First Battery Association is in existence for purpose of holding,

managing and controlling its armory, in accordance with pro
visions of articles of Incorporation 438

Arterials. See Bridges and Highways.
Assessor of incomes. See Public Officers.
Assets and liabilities of school districts, division. See School Districts.

AUTOMOBILES

Snowmobile—ordinary automobile equipped with runners in front
and caterpillar attachment in rear is automobile 26

Driver of automobile who is transporting liquor and throws iiquor
out, which i.s picked up by officer, may be prosecuted for trans
porting liquor; car is subject to confiscation 27

Confiscation—it is doubtful whether interest of conditional vendor
in car confiscated because used by vendee in violation of game
laws, is foifcited; burden of proving Innocence is upon condi
tional seller claimant Ijg

Motor vehicle fuel tax—state officers and employes operating vehi
cles on highways in .state service are not exempt from payment 124

Dealer's license—dealer cannot operate truck under his dealer's
license for purposes not connected with his business or personal
"se 139
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AUTOMOBILES—Continued Page
County board may pass ordinance regulating trafFic on county

highways and fines may be collected by county provided ordi
nance is in strict conformity with state law 140

Vehicles operated or parked on driveways of state capitol grounds
need not comply with city ordinances relating to light, speed
and method of parking 210

Municipality may not change color of license plates furnished by
secretarj- of state for municipally owned cars 210

City may not issue local license plates 211
Motor vehicle fuel tax—gasoline purchased in Illinois and used on

Wisconsin highways is subject to tax 233
Motor vehicle fuel tax—federal government need not pay, upon

gasoline purchased by it for use in motor vehicles owned by
federal government and used for motorized organizations of
Wisconsin national guard 277

Motor trucks licensed in foreign state, used for distributing Tarvia
oil in Wisconsin must be licensed in Wisconsin 278

Motor vehicle fuel tax—several questions answered involving con
struction and application of new gasoline tax law 283

Dealer's license—dealer operating truck under dealer's license vio
lates statute in loaning truck to prospective purchaser who
receives compensation for use of truck 304

Foreign truck carrying goods for hire on public highways of state
must have motor truck license 365

Truck delivering gasoline from Illinois to dealers and other cus
tomers in Wisconsin must be licensed in Wisconsin 429

Motor vehicle fuel tax—state treasurer is authorized to require
gasoline dealers to report number of gallons of gasoline pur
chased, firms or persons from whom gasoline was purchased
and number of gallons purchased from each firm or person 470

Voucher covering automobile purchased under 21.25 requires only
approval of governor 536

Motor vehicle fuel tax paid on fuel used by self-propelled highway
(also water and gas main and sewer construction) equipment
while actually used in construction work is subject to refund;
tax paid on fuel consumed by such equipment while traveling
under its own power over open public highways to and from
construction job is not subject to refund 599

Ballots. See Elections.

Bank stock assessment. See Taxation.

Bankruptcy—sales under bankruptcy act -sec. 58 a (4), and general
order XVIII discussed 392

Bankruptcy—effect of bankruptcy act, sec. 67f on judgment lien obtained
within four months of petition in bankruptcy discu.ssed 392

Bankruptcy—time for review of referee's order or decision under bank
ruptcy act and rule XIV, U. S. D. C. W. D. Wis., discussed 392

BANKS AND BANKING
Tax returned delinquent levied on shares of stock held by individuals

in national bank (which failed subsequently to time when tax
became payable) may be collected by sheriff by levy and sale of
property of owner or by action of debt. 5

Depositories, state—state treasurer must apportion interest earned
on state moneys among all funds in his hand 14

Trust company—funds taken over by banking commissioner cannot
be used to carry out agreement to pay expenses of foreclosing
mortgages; holder of claim must rely on dividends to creditors 38

Mortgage bought by bank at discount should be entered and car
ried on books of bank at cost value. 47
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BANKS AND BANKING—Continued Page
Trust company organized under laws of Wisconsin can loan money

• only on real estate situated in this state and adjoining states.... 105
State bank in Wisconsin cannot act as trustee for bond issue unless

authorized by comini.ssioner of banking to exercise such trust
powers as providitd by 221.01 (0) 204

State bank—filing declaration sworn to by six of seven corporators is
not compliance with 221.03 (7) and has same effect as if no
declaration had been filed 309

For procedure see XII 229

Basic science law. See Physicians and Surgeons.
Basic science law. See Public Health.

Beaver. See Fish and Game.

Berries. See Words and Phrases.

Blind. See Education.

Blue sky law. See Corporations.
Board of control. See Public Officers.

Board of dental examiners. See Public Officers.

Board of education. See Education.

Board of indu.strial education. See Public Officers.

BONDS

Highway improvement bonds—county board is not bound to pro
vide funds for purpose of which bonds have been issued by for
mer action of board 9

Highway improvement bonds—amount necessary to complete pro
gram for purpose of which hond.s have been issued by former
action of board is not ind(:btcdnes.s of county; is not included
in oompulation of amount of constitutional limitation upon
indebtedness of county nor of 1% limitation 9

Highway itn|)rovement Ijonds—r(?solution by sole action of county
board, amount of which is within of 1% of assessed valua
tion of county, adopted by majority vote of board, to grade,
drain and surface certain highways, is valid though improve
ments contemplated by resolution are not continuations of pro
gram of former bond issue and tliough bonds run for longer
period than life of gravel road 9

Corporation issuing hond.s to retire those of other corporations must
pay fee 20

Municipal bonds—two or more separate, authorized purposes cannot
be united in initial rtisolution for issuing 21

Drainage bonds—interest belongs to drainage district.., 45
Bonds for purpose of con.struetion of .sewer.s and .sewage disposal

plant arc for sepanit;! purposes; proceedings must be separate.... • 65
Highway improvement bonds—re.soiution for issuing, under provi

sions of 07.04 (I) ((!) is not resolution for issuing under 67.13
and 67.14; it must comply with requirements of 67.0,5 (1) and be
submitted to and approved by electors in accordance with 67.05 70

Village has power to issue bonds to refntid l)onds issued in 1906 if it
inadvertently failed to provide direct aniuuil tax or sinking
fund; has not power to issue bonds to refund (loating indebted
ness, although it may make temporary loans under 67.12,
Stats.; payable on or before March 15 of following year 106

Proposition for issue of bonds for sewage disposal plant and for in
tercepting sewer to connect dispo.sal plant with existing sewer
age system may be included in one proceeding as for single
purpose; but proposition for issue of bonds for extension or im
provement of existing sewerage system is for separate purpose,
requiring separate proceeding 125

Stock of foreign corporation cannot be sold on execution sale; nego
tiable bonds of foreign corporation may be sold on e.xecution
sale 169
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BONDS—Continued Page
State bank in Wisconsin cannot act as trustes for bond issue unless

authorized by commissioner of banking to exercise such trust
powers as provided by 221.04 (6) 204

.\ttorney general has no authority to examine proceedings prelimi
nary to issue of municipal bonds or to certify to bonds unless
governing body ha.s, by formal action, submitted same to him.. 236

Proceedings preliminary to issue of municipal bonds must be re
corded in separate bond record book of municipality and certi
fied copy of that record should be submitt.Ml to attorn-jv general 236

Thirty-day period within which electors may require referondufn
of proposed bond issue does not begin to run until recording of
initial resolution or ordinance in separata bond record book
after its final adoption by council 236

Initial resolution need not. and, preferably, should not prascribe
form of bond 236

Statutory rciiuirements of statements of value of taxable property,
boiid.'d indebtedness, etc., should be strictly followad, and lan-
guag<' of statute used in both initial resolution and bond forms 236

Suggestions for making up separate bond record and for clerk'.s cer
tificate to copy thereof on subrai.ssion to attorney general 236

Railroad commission, in passing upon issue of additional securities
by public service (mrporation. may consider value of property
as whole and determine whether corporation has sufficient prop
erty to warrant such issuance 269

Park improvement bonds—board of park commissioners of city in
which park district comprises only territory within city has no

•  power to issue 366
Proceedings for issuing bon'ds of city made payable exclusively

without state cannot be approved nor bonds certified by attor
ney general 367

Public utility mortgage bonds—attorney general is net authorized
by law to examine proceedings preliminary to issue bonds or
certificate.s issued by municipalities under provisions of 63.03,
Stats 499

City may not issue bonds payment of which is to be extended over
series of years for purpose of providing supplies for waterworks
plant or system 515

Omission of statutory language in drafting resolution and oth3r re
quired documents endangers validity of proeeedingB 515

Temporary investment of proceeds of county highway bonds issued
and sold but not immediately needed may be mads only in
securities specified in 00.04 (7) 575

Bounties. See Fish and Game.

BRIDGES AND HIGHWAYS

County board is not bound to provide funds for purpose of which
bonds iiave been issued by former action of board 9

Amount necessary to complete program for purpose of which bonds
have been issued by former action of board is not indebtedness
of county: is not included in computation of amount of consti
tutional limitation upon indebtadnes.s of county nor of 1%
limitation 9

Resolution by sole action of county board, amount of which is
within % of 1% of assessed valuation of county, adopted by
majority vote of board, to grade, drain and surface certain high
ways. is valid though improvements contamplated by resolu
tion are not continuations of program of former bond issue and
though bonds run for longer period than life of grave! road . 9

Damages—county is not liable for, to one on county highway caused
by operation of county truck working on highway 94

-  as
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BRIDGES AND HIGHWAYS—Continued Page
Failure of commissioners, under 80.17 to 80.21, to file decision within

twenty days does not render proceedings void 108
Appeal to county board from refusal of town to lay out highway

pursuant to commissioners' decision cannot be taken until year
has expired 108

Relocation of highway—farmer has no cause for action for damages
if he owns land .some distance from highway but has access to
such highway over lands of another 142

Highways—limitation in art. VIII, sec. 10, Wis. Const., does not
• apply; secretary of state is justified in refusing to audit claims
under ch. 30, L. 1925, pending court decision 174

Condemnation—both grantor and grantee should be made parties
in proceeding to condemn part of land for other purposes than
those of provision under which land was conveyed, or both
should join in deed conveying land for such purposes 178

Gravel—county may sell, to state, and state may buy from county,
for highway construction from pit owned or operated by county 227

Repair and maintenance of bridge located on county trunk highway
within city is charge on city under 83.06 (1) and 87.02 (10) 287

Lands necessary to widen highway by user can be acquired by town
under 80.02 or by county under 83.07 without filing of order
and plat by state highway commission 3ll

Adjoining land owner cannot obtain title to any portion of highway
even though he has encroached upon it with fences for more
than forty years 335

Any change in state trunk highway system which would increase
total mileage of system above 10,000 miles cannot be made 354

Trees, shade—utilit}' company may not cause trees in highway to be
injured or destroyed, even with consent of owner of adjoining
land, without permission of state highway commission; com
pany and all concerned in such acts are liable to penalties pro
vided for each act of injury. 358

Construction of three separate bridges over main channel of stream
and two water power canals, one over main channel alone being
neoes.sarily in excess of 300 feet long, cannot be considered as one
bridge so as to make other two bridges eligible to reconstruction
with state aid 362

Filling station—county board has not power to regulate location on
or along highways 372

Filling station—unauthorized encroachment of, on public highway
so as to interfere with right of travel is unlawful; may be en
joined 372

Filling station—town board is required, under 86.04, to order re
moval of highway encroachment 372

Filling station—municipality may permit obstruction within high
way, under 66.05 (1), which will not interfere with public use
of highway 372

Order of town board involving construction of two bridges costing
more than $.300 each must be approved by electors before
county is under legal obligation to appropriate money to pay
portion of cost of bridges 408 •

County aid in cost of construction of bridge cannot be granted by
county board on application made after bridge has been built 449

Rule under 87.01 for determining amount of compulsory county aid
to town in construction of bridge over stream forming boundary
between town and city or village, stated 449

County board may, in its discretion, prior to letting of contract for
bridge, contribute to cost 449

.Improvement of city streets—until national census is taken and
result proclaimed federal census of 1920 determines classification
for disbursement of appropriation per mile 451
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BRIDGES AND HIGHWAYS—Continued Page
TownSj cities and villages are not empowered to obtain allotment

provided for in 20.49 (8) for roads and streets in state parks and
Indian reservations 459

All balances in appropriations made by legislature prior to enact
ment of ch. II, L. 1925, for federal aid highway construction
remain available for federal aid construction whether allocated
to specific projects on or prior to June 30, 1925, or not 472

Trunk highways—provisions of 1313 I, Stats. 1921, relating to estab
lishment of "construction limits" in places having population
of 2500 or more are still in effect even though omitted from
84.02 (1), Stats 477

Trunk highways—as cities become thickly populated "construction
limits" automatically recede; highway commission has power
to make determinations as such limits recede 477

Bridge may not be constructed between island and main shore of
navigable lake 486

County highway committee may abandon and discontinue condem
nation proceedings brought under 83.07 (3) at any time before
actual payment or tender a,nd deposit of amount of award; such
discontinuance is not bar to new proceedings to acquire .same
land under ch. 32, Stats.; notice of lis penden.s should be filed
with register of deeds under either procedure 489

When, under 83.14, town meeting has voted tax for improvement of
designated portion of county system of prospective state high
ways, it is mandatory upon town board to petition county
board to make such appropriation, even though such designated
portion is also part of state trunk highway system 509

County board may not, under 83.03 (6), Stats., contribute to cost
of construction of bridges already constructed 511

County board may construct or aid in constructing, under 83.03 (6),
only bridges on legal highways oil

Road machinery—county is proper party plaintiff in action brought
to recover damages done to machinery and to enjoin blasting
of rocks in vicinity 513

Total amount of taxes which could have been levied (exclusive of
amount levied under 13l7wi—1 to 13I7rtt—151 in 1921 in town
containing two congressional townships and more than 500 in
habitants was 7 mills on dollar of assessed valuation of taxable
property of town plus $4000, subject to limitation in 60.18 517

Arterials—county ordinance declaring certain highways to be, and
to compel vehicles entering same to come to complete stop is
invalid 538

BUILDING AND LOAN ASSOCIATIONS
Corporation organized to furnish home for dependent women cannot

become member of association 3IG
Building and loan association cannot be licensed as agent to collect

insurance premiums 461
Provisions of 215.312, Stats., requiring associations to pay fees and

assessments to state banking commissioner, can be enforced
in action to recover liability imposed 481

Association which submitted articles to commissioner of banking
before required number of members and stock subscriptions
had been reached and before 215.05 was amended, must comply
with present 215.05 to obtain certificate of incorporation; must
pay fee of $25 530

When association is "organized" discussed 530

Cemeteries. See Public Health.
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CHARITABLE AND PENAL INSTITI TIONS Page
Residence—not necessary in county of cuinniil nicnt of iiiinute of

state public school lo training school for feebhf-iniiided (12
Home finding agency—may be licensed though not incorporated un

der laws of state 322
Foreign corporation organized for charitable purposes and not for

profit may hold property in state without license 322
Parole—board of control has no power to parole inmates of lintitu-

tions other than industrial schools to which neglected, depen
dent and delinquent children are committed .326

Home finding agency—fee of five dollars must be charged for license;
fee of five dollars must be charged Institution maintaining home
for children; two licenses cannot be issued to one institution
when only one fee is paid 331

Home finding corporation—opinion that corporation cannot place
child in home outside state is adhered to 361

Trustees and superintendent of poorhouse have charge of all county
poor relief outside poorhouse in county of less than 250.000
population having poorhouse; county board cannot elect sepa
rate poor commissioners to perform such function 579

County boaril may place all county poor relief in charge of board of
trustees and superintendent or may provide for support of poor
in some other manner if county has no poorhouse 579

Chattel mortgage loans. See Trade Regulation.
Cheese. See Dairy and Food.
Cheese makers' licenses. See Dairy and Food.
Chiropractic. See Public Health.
Chiropractors. See Physicians and Surgeons.
Cities. See Municipal Corporations.
City clerk. See Public Officers.
City salaries. See Municipal Corporations.
City water commission secretary. See Public Officers.

CIVIL SERVICE
Dairy and food inspector, special—subject to law and regulations.. 63
Oil inspector, deputy, is to be selected from list of eligibies prepared

by civil service commis.sion without reference to residence in
inspection district where vacancy exists, subject to rule XI,
subsec. 3, of commission 454

Claims. See Appropriations and Expenditures.
Clerk of circuit court. See Courts.
Clerk of circuit court. See Public Officers.
Collection agencies. See Corporations.
Collection by distress. See Taxation.
Commissioner of drainage district. See Public Officers.
Communicable diseases. See Public Health.
Concentrated commercial feed. Sec .Agriculture, feed.
Condemnation. See Bridges and Highways.
Condemnation. See eminent domain.
Confiscation. See Automobiles.
Confiscation. See Fish and Game.
Consolidation. See School Districts.
Conspiracy. See Criminal Law.
Constable. See Public Officers.

CONSTITUTIONAL LAW
Sec. 59.03 (1) (b), providing 4-year term for supervisors in Milwau

kee county, is constitutional 51
Legislature can amend 17.21 (5), to provide that where vacancy

occurs within specified time appointments shall be valid for
period of one year and that election must be called; such law
can be made to cover appointments already made 51
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CONSTITUTIONAL LAW—Continued - _ Page
Home rule—cities continue under laws in force relating to respective

classes of cities, since adoption of constitutional amendment.—.. 74
Home rule—constitutional amendment prohibits new legislation

relating to anv class or classes of cities; such laws now in force
may be amended or repealed only by enactments of state-wide
concern uniformly affecting every city or every village..^ 74

Home rule—power granted to cities and villages to determine local
affairs and government extends to all matters where action is
not prohibited by constitution or by enactments of state-wide
concern uniformly affecting every city or every village 74

Home rule—it is duty of legislature to promptly prescribe method
whereby cities and villages determine their local affairs and
government

Limitation in sec. 10, art. VIII, Wis. Const., on amount that can be
appropriated does not apply to appropriations for highways;
secretary of state is justified in refusing to audit claims under ch.
30, L. 1925. pending court deci.sion _ 174

Bill No. 7, A., relating to manufacture and sale of oleomargarine and
similar products is not clearly unconstitutional 161

Legislature has constitutional power to limit or reduce representa
tion of existing cities on county boards 191

Constitutional requirement that state university shall be located at
seat of state government, while requiring that all departments
and colleges be in one location, does not prohibit purchase or
erection of university extension building at ̂ Milwaukee. 194

Wholesale produce dealers act. ch. 389, L. 1925, is constitutional...... 424
Provisions of 10.39 authorizing cities of fourth class to provide for

holding elections in one room in city hall to be conducted by one
set of officers, are held constitutional 427

County judge salary—legislature can change, during judge's term

'  m
XIII 486

City may not enter into land contract which obligates city to pay
such amount as when added to other indebtedness will exceed
constitutional limitation on indebtedness which may be in
curred

CONTRACTS .,
Partly executed contract by county highway committee for furnish

ing cement to county by company in which one of members is
stockholder is enforcible

ActionjUnder seat with state must bo brought within six years; state
may prosecute action at any time witliin ten years after cause
of action has accrued ; 87

Contract between exhibitor and Wisconsin state fair by which fair
agrees to furnish watchman service cannot be construed as
guaranty against theft - 1^°

Convicts. See Prisons.
Coroner. See Public Officers.

CORPORATIONS
Corporation which issues bonds to retire bonds of other corporations

must pay fee required by 184.21 20
Blue sky law—right of insurance corporation to sell its stock at lower

price than it has formerly .sold for under terms of.agreement 67
Blue sky law—National Mortgage Company, classed as "investment

association" must procure license •_ 137
Investment association—National Mortgage Company is classed as,

in business of selling its special income bonds; must comply
with ch. 216, Stats 137

Si
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CORPORATIONS—CoEtinued Page
Foreign corporation should be licensed to do business in state under

226.02 and 226.03 before filing bond required by 127.01 for col
lection agencies j^g

Collection agency—foreign corporation should be licensed to do busi
ness in state under 226.02 and 226.03 before filing bond re
quired by 127.01 155

Foreign corporation licensed to do busine.ss in state but which has
gone into bankruptcy must file its annual report if it continues
in business; report may be executed by assignee or trustee in
bankruptcy.. Igg

Foreign corporation—stock cannot be sold on execution sale; nego
tiable bonds may be sold Igg

Articles of incorporation submitted to secretary of state for filing
disapproved, they provide for control outside state and do not
fix time and place for first meeting for election of officers 170

Partnership may engage in title guaranty business without comply
ing with 180.19 to 180.215; may use in its name words "title
guaranty company"; is subject to insurance laws 171

Employe to secure purchasers for his company's real estate must ije
licensed real estate .salesman Igg

Amendment to articles of incorporation which was attempted to be
adopted after corporate rights and privileges had been declared
forfeited by secretary of state—secretary of state should not file 205

Railroad commission, in passing upon issue of additional securities
by public service corporations, may consider value of property
as whole and determine whether corporation has sufficient
property to warrant such issuance 269

Amendment to articles—affidavit of president and secretary accom
panying amended articles increasing capital stock must show
that at least one-half of capital stock, including proposed in
crease, has been duly subscribed and at least 20% of whole
actually paid in 270

Blue sky law—sale by underwriting company of place as under
writer at United Lloyd's of America is not sale as defined in
183.25 (3) 273

Public utilitic.s—amendment to articles of incorporation of Madison
Street Railways Company authorizing purchase of motor vehi
cles is authorized by statute; loan by issuing notes may be au
thorized by railroad commission 282

Home for dependent women cannot become member of building and
loan association either as original applicant or by accepting
property subject to building and loan association mortgage and
assignment of stock 316

Public service corporation—railroad commission, in passing upon
issue of securities may consider value of property as whole and
determine whether corporation has sufficient property to war
rant such issuance ̂ _ 321

Foreign corporation organized for charitable purposes and not
profit may hold property in state without permit or license 322

Secretary of state niay rescind forfeiture even though three years
have elapsed since date of forfeiture 342

Public utilitj' company may not, in con.structing transmission line
along public highway, cause shade trees in highway to be in
jured or destroyed, even with consent of owner of adjoining land,
without permission of state highway commi.ssion; company and
all persons concerned in such acts are liable to penalties pro
vided by law for each act of injury r 358

Blue sky law—corporation raising money through trustee who acts
as manager, solicits subscriptions for stock and divides profits is
required to obtain permit from railroad commission before
operating 354
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CORPORATIONSS—Continued Page
Securities law—co-operative membership agreement described, sold

by United States Consolidated Fox and Fur Corporation, is
security, sale of which requires permit 414

Securities law—foreign corporation cannot sell in this state co-oper
ative membership agreement described without license to trans
act business in state 414

Blue sky law—certificate of railroad commission showing that no
application has been made for permit to issue or sell stock in
state is presumptive evidence of facts so certified 444

Preferred stock—insurance company organized upon stock plan may
issue, if preferred stock plan conforms to all requirements of law
relating to particular insurance corporation 504

Preferred stock—liabilities of preferred stock issued by insurance
corporation are same as liabilities of common stock; corporate
obligations to others than stockholders cannot be changed by
preferred stock plan 504

Articles of incorporation of Knights of Ku Klux Klan of Wisconsin
approved 567

Investment associations—ch. 58, L. 1925 (sec. 216.04, Stats.),
does not repeal or supersede 216.01-216.03, Stats., although it
authorizes corporations doing .same kind of business to organize
at any time under 216.04 573

Amendments to articles—two copies required by 180.07 to be sent
to secretary of state must be exact duplicates; sending one
original certificate and one verified copy is not compliance with
law 588

Cosmeticians. See Public Health.
Costs and fees. See Courts.

COUNTIES

When sheriff is on salary for doing criminal work, deputies cannot be
paid extra compcnsatiou'for performing criminal work. 39

County board—has no authority to appropriate money to pay ex
penses of fair which has been previously held 69

County cannot purchase fire engine and apparatus or maintain fire
department for use of rural communities 89

Damages—county is not liable for. to one on county highway caused
by operation of county truck on such highway 94

County board cannot refer to people question whether money should
be appropriated to aid in conducting county fair Ill

County board cannot appropriate money to pay unpaid bills of fair
association; can pay bills incurred in maintenance and upkeep
of fair grounds owned by county Ill

, County board—resolution described does not constitute any specific
appropriation for maintaining fair during,1925 Ill

County superintendent of schools—actual and necessary expenses
incurred in addition to allowance made by county board for
maintenance of office must be allowed 116

County board may pass ordinance regulating traffic on county high
ways 140

Ordinance regulating traffic on county highways—county board
may pass; fines may be collected by county provided ordinance
is in strict conformity with state law 140

County board may restrict number of dances which licensee may
hold during any one year 168

County board has no power to exempt soldier organization owning
own dance hall property from provisions of dance hall ordinance 168

Dance hall ordinance—county board may restrict number of dances
which licensee may hold during any one year 168

Dance hall ordinance—county board has no power to exempt soldier
organization owning own dance hall property from provisions.... 168
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COUNTIES—Continued Page
County judge—salary in Iron county is salary fixed by county

board prior to coinniencein»;nt of term of office; covers all duties
imposed on office during that term 176

See XIV 463
XIII 486

County board—legislature has constitutional power to limit or re
duce representation of existing cities 191

County highway commissioner, clerk—power to appoint is vested
in county board; this power may be delegated to county high
way commissioner; county highway commissioner cannot ap
point as clerk member of county board 203

County highway committee—method by which members are elected
to and removed from office 218

County board—can at close of regular November meeting adjourn to
third Tuesday in April 224

County board—may sell to state, and state may buy from county
gravel for highway construction from pit owned or operated
by county..... 227

Dance hall ordinance—under facts stated county ordinance enacted
under 59.08 {9} and also 4599ni are violated 267

County board—county clerk is not ex officio member in county with
population of less than 250,000; cannot cast his vote at election
of chairman 274

County board—chairman of town, declared elected by canvassing
board and qualified, may sit as member, although suit is pend
ing contesting election 274

Juror—county is not liable for injuries sufTered through automobile
accident while coming to court house to serve 291

Juror—whether employe of county within meaning of workmen's
compensation act, not decided 291

Dance hall ordinance—county ordinance does not apply to city
having ordinance; effect of home rule statute is not involved.... 349

398

County board has no power to regulate location of filling stations
on or along highways 372

County employe—trustees of Pureair Sanatorium at Bayfield have
power to grant two weeks vacation with pay 376

Check erroneously issued by county officials may be returned and
new check issued only to party entitled to money 402

County jail—duty to keep prisoners is imposed upon sheriff;
county is liable to him for actual disbursements, except that
county board may prescribe diet and fix maximum compensa
tion; county board may not hire cook or purchase supplies 430

Dance halls—provisions in statutes regulating dance halls and
county ordinances apply to dance halls conducted by villages.... 490

County board member acting as supervisor of dances is not entitled
to compensation for such services out of county treasury 494

County board member acting as county humane officer may be
compensated from county treasury for such office 494

County humane officer may draw compensation from county
treasury for such office although he is member of county board
and receives compensation as such 494

Dance hall supervisor who is member of county board may not be
compensated for services as supervisor from county treasury ... 494

Where clerk of circuit court is compensated by fixed salary and
"all fees" he is entitled to $3.00 per diem for attendance upon
session of any regular or special term of circuit court of his
county 497

County board cannot abolish school board convention provided by
39.07 (9), assessors' meeting provided by 70.75 (1), or farm
drainage board appointed by county court under 88.04 540
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COUNTIES -CoiiUnuc'd Page
County fair—counly board may appropriaie moiu'v (o fair not

owned by county, subject to statutory limitations in d!),8G 544
County board may not appropriate fund to be used by district at

torney for special investigators to look into complaints as to
certain law violations unless unusual state of affairs has arisen
and appropriation is brought within 59.88 549

County jail—where county board has not fixed maximum com
pensation sheriff is entitled to pay for actual and necessary ex
penses in maintaining prisoners, including expenses for neces
sary help; services of any person as jailer are not included in such
expenses; whether in given case expenses were necessary and
amount were reasonable arc questions of fact for board to deter
mine 554

Trustees and superintendent of poorhouse have charge of all county
poor relief outside poorhouse in county of less than 250,000
population having poorhouse; county board cannot elect
separate poor commissioners to perform such function 579

County board may place all county poor relief in charge of board of
trustees and superintendent or may provide for support of poor
in some ot her manner if county has no poorhouse 579

County board has no authority to adopt resolution imposing duties
on register of deeds not prescribed in statutes 590

County board. Sec Counties.
County board. See Public Officers.
County board. See Public Officers, supervisors.
County board member. See Public Officers.
County clerk. See Public Officers.
County employe. See Counties.
County fairs. See .\grieulture.
County fairs. See Agriculture, agricultural societies.
County fairs. See Counties.
County highway commissioner. See Public Officers—highway commis

sioner, county.
County highway commissioner, clerk. See Counties.
County highway commissioner, clerk. See Public Officers—highway

commissioner, county.
County iiighway committee. See Counties.
County highway cornrnitteo. See Public Officers, highway committee.
County humane officer. See Counties.
County iiuinane officer. See Public Officers—humane officer, county.
County jails. See Counties.
County jails. See Prisons—jails, county. •
County judge. Sec Counties.
County judge. See Public Officers—judge, county.
County ordinances. See Counties, ordinances.
County superintendent of schools. See Counties.
County superintendent of schools. See Public Officers—superintendent

of schools, county.
County training schools. See Education. •
County treasurer. See Public Officers.

COURTS
Lien—where summons in equitable action provided by 3347dd is

placed in hands of sheriff and proper notice fs mailed to officer in
whose hands money is, action is begun and notice is given; offi
cer should not pay out money in his bands except under final
judgment of court. II

Judge, county—may commit inmate of state public school to train
ing school for feeble-minded although person has not legal resi
dence in judge's county 62
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COURTS—Continued Page
Witness fee—shorifT is not entitled to, when called upon to testify

while present on official business 78
Statute of limitations—action on contract under seal with state must

be brought within six years; state may prosecute action on con
tract under seal at any time within ten years after cause of
action has accrued 87

Action to collect forfeited recognizance in criminal case should be
brought in name of state by district attorney 103

Divorce counsel is not authorized to appear as private attorney for
plaintiff or defendant in divorce action 164

Garnishment— assignment of salary of teacher in advance of being
earned is valid; judgment against assignor filed with secretary
of state does not affect salary so earned 201

Order in judgment entered in action to which board was not party,
authorizing or re(|uiring it to pay over to judgment creditor
of prisoner in custody of board on probation, funds in posses
sion of board as salary earned by such prisoner while under
probation cannot be consented to by board oi control 217

Garnishment—lien claim for labor or materials furnished mu
nicipality where proper notice is given as provided by 3347dd is
prior to right of judgment creditor who files certified copy of
judgment under 3716a and prior to order given creditor unless '
judgment, obtained or order given was for lienable claims per
fected by proper notice, in which case all share equally in funds 225

Lien claim for labor or materials furnished municipality is prior to
right of judgment creditor who files certified copy of judgment
under 3716a, where proper notice is given under 3347dd; such
claim is prior to order given creditor unless judgment obtained
or order given was for lienable claims which had been perfected
by proper notice, in which case all share equally in funds 225

Garnishment—amount due state employe who has been discharged
in bankruptcy should be withheld, when certified copy of judg
ment against him is filed, until it is determined whether judg
ment was for obtaining money by false pretenses, since such
judgments are not discharged by bankruptcy 276

Summons—form used in municipal court of Outagamie county is
changed by ch. 86, L. 1925, in cases where municipal judge is
acting as justice of peace 303

Municipal court of Kcnosha county has jurisdiction to try equity
cases brought to enjoin nuisances under national prohibition act 327

Convict is not entitled to witness fees and state cannot collect witness

fees from county on account of convict's testifying in response to
writ of kahcaa corpus ad leslificandum. Former opinion ad
hered to 369

Sentence under penalty prescribed in 165.01 (32) (a) must be fine
and costs in addition to jail imprisonment 440

Erroneous sentence may be corrected during same term by trial
judge 440

Evidence—certificate of railroad commission showing that no appli
cation has been made for permit to issue or sell stock is pre
sumptive evidence of facts so certified 444

Garnishment—assignment of exempt salary or wages of married
man working as highway patrolman is void unless made in
writing and signed by his wife and her signature witnessed by
two witnesses; as to balance of salary it takes precedence over
judgment filed with treasurer after such assignment unless
made to defraud creditors 495

Clerk of circuit court—in county where compensated by fixed salary
and "all fees" he is entitled to $3.00 for each days' attendance
upon session of any regular or special term of circuit court in
his countv 497
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COURTS—Continued Page
County is liable for fixed rate of $4.00 per week for maintenance of

child committed to public or private institution as dependent
or neglected child; court cannot fix amount less than prescribed
statutory fee 519

Costs and fees—Polish national may be required to give security for
costs; cannot sue in forma pauperis 520

Garnishment—funds in hands of state probation officer are subject
to; are subject only after order of court placing person on pro
bation and ordering certain payments to be made has first been
satisfied 594

CRIMINAL LAW
Time during which convict, after sentence, is in county jail or at

large on bail or during which his case is pending in supreme
court is not part of term of such sentence 12

Manslaughter in second degree—prosecution where death of mother
results may be maintained irrespective of whether period of
quickening has arrived 18

Search warrant—officer who informs owner of premises that he has
warrant and shows it to him folded has exhibited same suffi
ciently to make execution legal 46

Sentences of defendant, each to begin at certain date, run concur
rently 50

Requisition—governor may issue, demanding extradition of one
charged with having committed offense in state, although he is
not fugitive from justice 92

Gambling—certain machine for selling gum, described, is gambling
device 96

Action to collect forfeited recognizance in criminal case should be
brought in name of state by district attorney 103

Criminal case—instead of removing, by stipulation, from justice
court to circuit court, case should be dismissed and started anew
in circuit court 104

Search warrant for search of premises cannot be used to search per
son visiting premises 146

Search—voluntary turning over liquor to officer while searching
premises, by visitor, cures any insufficiency in warrant 146

Extradition—abandonment of wife and child is not extraditable
offense under treaties with Great Britain 189

Evidence of unlawful sale of liquor—may be obtained by inducing
detective to purchase liquor from defendant; evidence of detec
tive is admissible 190

Evidence obtained by soliciting persons to sell intoxicating liquor
is admissible according to weight of authority but Wisconsin
supreme court has not passed on question 251

Extradition—father of illegitimate child may be extradited from
Minnesota on requisition from governor of Wisconsin 262

Preliminary examination—need not be given one who committed
offense in this state, left state and was found in another; such
person is fugitive from justice 266

Rape—identity of female cannot be disclosed in any newspaper or
other publication 286

Indeterminate sentence—amendment of ch. 350. L. 1925, relative
to parole, applies only to those sentenced for general and inde
terminate term 339

Conspiracy and spiriting away witnesses—defendant may be
charged in same complaint in separate counts 355

Fraudulent advertising—verbal misrepresentation is not advertise
ment within contemplation of 343.413 (1), Stats 367
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CRIMINAL LAW—Continued Page
Gambling—mint selling raacliine in which customer places nickel

and receives package always of same size and by moving char
acters has his fortune told, is not gambling device nor violation
of any law 371

Justice of peace has no jurisdiction to hear, try and dsti.'rnin? case
in which twenty wild ducks have been sold in violation of game
laws 380

Indeterminate sentence—definite sentence to state prison, except in
certain crimes, must be construed as indeterminate sentence,
minimum imprisonment provided by statute being minimum
sentence and definite sentence being maximum 384

Indeterminate .sentence—court has no power to add to maximum
of sentence imprisonment in state pri.son for failure to pay fine
and costs 384

Indeterminate sentence—municipal court of Milwaukee county has
no power to sentence prisoner to house of correction to serve
indeterminate sentence wherein minimum is less than one year 384

False statement for purpose of obtaining credit may be prosecuted in
Wisconsin although offense is consummated in Chicago; re
newal of credit by referring to same statement is also offense and
should be set forth in separate count in same complaint 389

Vagrant.—fortune teller is vagrant under 348.351 421
Embezzlement—B, who failed to turn over money received to his

partner, A, may l)e prosecuted for embezzlement of money of
partnership if he has refused to account for money to A and has
appropriated it to his own use 424

Masking—persons wearing masks and robes while informing owner
of restaurant that they will send her back to England unless
she cleans up the restaurant may be subject to pinaity under
359.17 463

Threats to injure—persons wearing masks and robes while informing
owner of restaurant that they will send her back to England
unless she cleans up the restaurant are making th-cat > to injure
business of owner and to do act against her will in violation of
340.45. Stats 466

Requisition—complaint which fails to allege intent to defraud under
343.69 is defective 509

Gambling—vending machine which gives, in return for nickel, pack
age of mints alone or varying number of metal slugs good for 5 ̂
in trade as shown by indicator before nickel is deposited, is
gambling device 528

Gambling—scheme by which that purchaser of merchandise i.s given
phonograph whose key is only one of 5000 keys given such pur
chasers which fits certain Yale lock is violation of lottery law.... 537

Oral testimony may be introduced to supplement, docket entry show
ing that sufficient evidence was adduced to i.ssue search war
rant when challenged 546

Worthless check—one who issues check paid out of balance on bank
after he is notified of his balance, which was through error of
clerk $140 more than it should have been, is not guilty of crimi
nal offense 556

Gambling—slot machine in which nickel is placed and package of
mints is secured together with two or more chips or blanks is
gambling device 569

DAIRY AND FOOD

Cheese maker's license—cheese maker must be con-stantly present
during process of manufacturing cheese, and so-called helpers
violate law if they make cheese in his absence 40

Salt which contains small amount of sodium iodide is food, not drug;
may be sold as food if properly branded or labeled 131
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DA[RY AND FOOD—Continued Page
Oleomargarine—Bill No. 7, A., relating to manufacture and sale is

not clearly unconstitutional 181
Cheese—manufacturer and his servant jointly manufacturing for

sale or exchange cheese containing more than permitted amount
of moisture are both liable and each may be separately prose-
cuted; maj' be iointlv prosecuted 591

Dairy and food commissioner. See Public Officers.
Dairy and food inspector, special. Sec Civil S.jrvic;.
Dairy and food inspector, special. Sse Public OiTiejrs.
Damages. See Bridges and Highway.s. .
Damages. See Counties.
Dance hall ordinances. See Counties.
Dance hall supervisor. See Counties. ,
Dance hall supcrvi.sor. See Public Officers. ^
Dance halls. See Counties. "od
Dances. See Hotels and Restaurants.
Do facto officer. See Public Officers.
Dealers' licenses. See Automobiles.
Deeds. See Mortgages, Deeds, etc.
Delinquent taxes. See Taxation.
Dentistry. See Public Health.
Dependent and neglected children. See Minors. .
Depositories, state. See Banks and Banking.
Deputy oil inspector. See Civil Service—oil inspector, deputy. ^
Deputy oil inspector. See Public Officers—oil inspector, deputy.
Deputy sheriff. See Public Officers—sheriff, deputy.

DETECTIVES

Private detective—nonresident may be licensed, but he is required
to establish place of business or office in state ' 492

Detective law—secretary of state has no specific duty to perform
when informed of violation of law except to report knowledge of
commission of offense to pro.seciiting attorney 492

County board may not appropriate fund to be used by district attor
ney in employing special investigators to look into complaints
as to certain law violation.s, unless unusual state of affairs has
arisen and is brought within 59.88 549

District attorney. See Public Officers. -
Divorce. See Marriage. :
Divorce counsel. See Courts.
Drainage. See Agriculture.
Drainage assessments. See Agriculture.
Drainage assessments. See Taxation.
Drainage bonds. See Bonds.

EDUCATION

County training school—state aid may be given to each county
where school is established by two or more counties, subject to
limitations 1 •'/■i

Tuition—high school district maintaining high school within union ' ,
free high school district which does not maintain union free high
school may charge, to union free high school district; amount ,
may be determined by board 15 - s

Tuition—high school may collect, from union free high school for ' - .
its pupils living within high school district and also those living '
outside high school district but within union free high school
district 15

Transportation of pupils—consolidated school district organized
in June, 192.3, must furnish transportation 29
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EDUCATION—Continued Page
"  State aid—school district which has voted to close its schools and

transport its pupils to another district is entitled to $150 83
School district Is not liable for injuries sustained by pupils while on

school grounds 84
Board of education—tax commission has not authority to audit

records 98
Transportation of pupils—fact that shortest highway is blocked

with snow so as to prevent automobile traffic during certain
periods does not prevent it from being nearest traveled highway 101

Transportation of pupils—-private road leading from public high
way to parent's home cannot be counted in determining dis
tance to schoolyard 101

School—high school board may levy tax which, when added to other
taxes levied for operation and maintenance of high school, will
not exceed limitation proscribed in 40.09 (10a) 148

Determination by high school board of necessity for additional tax
under 40.52 (4) is final 148

Payments of principal and interest on loan from state trust funds
must be considered in determining whether limitation in 40.09
(10a) has been exceeded 148

Superintendent of schools—school board of .\ppleton could elect,
on January 5 for term of two years commencing July 1, next... 158

Blind—fact that person receives blind pension does not make him
pauper; he may acquire new settlement in place in which he now

•  resides 188

Affairs of union free high school must be administered by board
consisting of three members. 193

*1. . • Vocational school—means discussed of providing funds for current
expenses where there has been failure to levy tax for purpose 220

Vocational school—levy that should have been made in 1924 may
not be made in 1925 220

Industrial education—local board cannot employ superintendent
or teachers for term exceeding annual school year 232

Teachers' retirement fund—additional amount for prior service
provided for by 42.51 does not apply to death benefits 242

Soldiers' rehabilitation—benefits provided by 45.275 (1) are limited
to persons in regular attendance at schools in Wisconsin 278

County training school—state aid for 1925 is payable in accordance
with provisions of 20.31 (2) (c), Stats. 1925, not under 20.31
(2) (c), Stats. 1923 312

Where schools of city or of city and outlying territory are adminis
tered by board of education of city which has not power to levy
taxes and is not especially authorized to issue bonds, separate
school district municipality docs not exist independent of city
municipality; indebtedness may not be incurred for school pur
poses which, with indebtedness of city for other purposes,
would exceed limitation of 5% on value of taxable property.... 329

Blind—check erroneously issued by county officials may be returned
and new check issued for correct amount; new check can be
issued only to party entitled to money; it may be cashed by his
legal representative 402

Soldier's bonus—ex-service man who has been attending approved
school in state without assignment is entitled to bonus upon
assignment by adjutant general 412

Soldier's bonus—person who has been attending school outside state
since July 1, 1924, is not entitled to bonus 412

Soldier's bonus—veteran who receives instruction while on farm
but who does not attend any schoolis not entitled to benefits ... 474

School board convention—county board cannot abolish 540
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EDUCATION—Continued Page
Teachers' retirement act—remittance covering 5% on each pay roll

of city for its teachers' salaries, required by 42.41, sent by check
of city is not remittance until it is paid and can be deposited and
sent through clearing house; if bank fails before it is actually
paid, money is at risk of city and is not transmitted or paid to
state treasurer 551

Industrial education—board of Industrial education in village has
power to issue orders directing payment; village treasurer
actually pays orders 562

Word "schools" as used in 39.14 (1), Stats., refers to educational
establishments maintained by school district and does not
mean separate departments of such establishments 580

Tuition—amount charged and method of computation for non
resident pupil attending free high school maintained by school
district is governed by provisions of 40.53 and not by 40.29 583

Election inspector. See Public Officers.
Election officers. See Public Officers.

ELECTIONS

Signers of nomination papers for county judge need not all reside in
same voting precinct 44

Affidavit appended to nomination paper for county judge need not
contain statement that signer intends to support candidate
named therein 44

Election inspector—town supervisor who is candidate for re-election
is thereby disqualified from acting as inspector 134

Nomination—percentage required by 5.26 (4) should be based upon
whole number of votes cast for all candidates for governor 155

Irregularity in town election does not, in absence of fraud, affect
legality of election 186

Candidates for election for town office.s act in violation of law in
acting as election officers; may be criminally prosecuted 186

Referendum to submit question to people cannot, under any existing
statute, be ordered by joint resolution; requires law enacted
by legislature and signed by governor 246

Ballot—primary election ballot for special election for U. S. senator
should not contain separate ticket under title "LaFollctte-
Whoolcr Progressivism" 403

Polls—in towns at special primary held Sept. 15, 1925, for nomina
tion of candidates to fill vacancy in office of U. S. seoator, mu.st
be opened at 9:00 A. M. and clo.sed at 8:00 P. M. unless changed
by petition provided in 6.35 (2) 418

Holding, by fourth class cities, of elections in one room in city hall,
to be conducted by one set of officers—provisions of 10.39 held
constitutional 427

Tally sheets and poll lists—county clerk is required to preserve in
his office returns of election delivered to him under 6.59 Stats 476

Embezzlement. See Criminal Law.
Eminent domain—lands necessary to widen highway by user can be

acquired by purchase or condemnation by town under 80.02 or by
county under 83.07 without state highway commission's having
made and filed order and plat 311

Eminent domain—county highway cotnmitloe may abandon and discon
tinue condemnation proceedings brought before county judge under
83.07 (3) at any time before actual payment or tender and deposit
of amount of award; .such discontinuance is not bar to new proceed
ings to acquire same land under provisions of ch. 32, Stats., notice
of lis pendens should be filed in office of register of deeds in condem
nation under either procedure 489
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Page
Esrheats—land deeded to school district for school purposes does not es

cheat to state merely because of breach of condition subsequent
In deed 230

Evidence. See Courts.

Evidence. See Criminal Law.
Evidence. See Intoxicating Liquors.
Examinations, special. S(!e Public Officers.
Exemption. See Taxation.
Exemption, homestead. Sec Taxation.
Extradition. Sec Criminal Law.
Extradition. See Criminal Law, requisitions.
False statements. See Criminal Law.
Farm drainage board. See Public Officers.
Feed, concentrated commercial. See Agriculture.
Ferrets. See Fish and Game.

Filling stations. See Bridges and Highways.
Fines. See Fish and Game.
Fire apparatus—county cannot purchase fire engine or apparatus or

maintain fire department for use of rural communities 89
Fire apparatus—under (52.12 ((>) city cannot issue city orders payable

serially through a .series of years for fire truck purchased when
funds were not in city treasury for payment for same 340

Fire protection. See Public Lands.
Fire wardens. See Public Officers.

FISH AND GAME

Bough fish—provisions of 29.30 for securing license and displaying
white flags upon nets do not apply to taking of rough fish when
authorized under 29.02 80

Eaccoon—green hides may not be in one's possession in closed
season, no matter where purchased 104

Transportation—sec. 29.47 (1) does not prohibit nonresident from
personally conveying to his home crappies lawfully caught in
inland waters of this state 112

Confiscation-—it is doubtful whether under 29.05 (7) it is intent
to forfeit interest of conditional vendor in automobile con
fiscated because used by conditional vendee in violation of game
laws; burden of proving innocence is upon conditional seller
claimant 118

Mink—it is doubtful under present laws whether conservation com
mission can authorize or license farms to be operated for com
mercial purposes without express legislative authority 129

Beavers—penalty imposed by 29.63 (1) (d) is applicable in Vilas
county 209

Where fine is impo.sccl defendant is required to pay costs in addition.. 209
Fine—justice of peace has no power, after plea of guilty, to remit 244
Conservation commission is not prevented from canceling wholesale

fish dealer's license by agreement by district attorney or judge
that such license should not be revoked 272

Ferrets in possession for purposes of hunting rabbits—sec. 29.24 (3)
does not permit owner or occupant of land to have 314

Justice of peace has no jurisdiction to hear, try and determine case
in which twenty wild ducks have been sold in violation of game
laws..._. 380

Hunting license—nonresident who, by false statement concerning
his residence, obtains resident license violates 348.383, Stats 404

Hunting license—nonre.sident who hunts without having non
resident license violates 29.09 (1), Stats 404

Hunting licenses—county clerk is required to collect license fees and
return same to conservation commission on first day of each
month, less his commission 420
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FISH AND GAME—Continued Page
Hunting licenses—county clerk who deposits fees in local bank until

remitted to conservation commission does so at his risk; he is
not relieved of duty to remit to commission hy failure of bank ... 420

Rattlesnakes and other snakes are "wild animals" as term is used
in ch. 29, Stats 457

Rattlesnakes—ch. 29 does not protect or regulate taking, possession,
or use of snakes; conservation commission has no jurisdiction
over same 457

Net fishing—provisions of 29.33 (5a), Stats., construed 484
Rough fish'—provisions of sec. 29.625, Stats., construed 484
Sec. 29.29 (3) contains absolute prohibition against depositing or

permitting to be thrown or deposited in waters within jurisdic
tion of state any substances therein enumerated 561

Construction of wing dam into open water does not change charac
ter of such water; it is violation of 29.25, Stats., to shoot at
game birds from such dam... 571

Muskrats—one who traps, out of season without trapping license
commits offense under 29.09 (1). which prohibits trapping
without license; he commits also offense under 29.18, which pro
hibits trapping out of season 576

Bounties—county board cannot authorize, on wolves and foxes to
be paid by county 582

Minnow nets may be used, under 29.32 (2), in streams for purpose
of taking rough fish minnows for bait only, if supervised by state
conservation commission or its deputies 584

Beaver—statutes of 1925 do not provide open season for beaver ... 597
Otter—29.18 (3) (a) provides open season for. in certain counties.... 597

Foreign corporations. See Corporations.
Fortune tellers. See Criminal Law, vagrants.
Fortune tellers. Sec Peddlers, side shows.
Fraudulent advertising. See Criminal Law.
Full crews. See Railroads.

Gambling. See Criminal Law.
Garnishment. See Courts.

Garnishment. See Public Officers.

Gasoline tax. See Automobiles, motor vehicle fuel tax.
Ga.solinc tax. See Taxation, motor vehicle fuel tax.
Geologist, state. See Public Officers, state geologist.
Governor. See Public Officers.
Gravel. See Bridges and Highways.
Highway. See Words and Phrases.
Highway commission. See Public Officers.
Highway commissioner, county. See Public Officers.
Highway committee, county. See Public Officers.
Highway improvement bonds. See Bonds.
Home finding agencies. See Charitable and Penal Institutions.
Home finding corporations. See Charitable and Penal Institutions.
Home rule. See Constitutional Law.
Home rule. See Municipal Corporations.
Homestead exemption. See Taxation—exemption, homestead.

HOTELS AND RESTAURANTS
Sale of milk, by Milwaukee Athletic Club, in connection with sale of

meals, in bottles not of size marked in accordance with provi
sions of 125.10 is sale in violation of such statute 206

Dances—hotel furnishing music and permitting its guests to dance
after dinner is required to be licensed 500

Huber law. See sec. 56.08, Stats.
Humane officer. See Appropriations and Expenditures.
Humane officer. See Public Officers.
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Hunting licenses. See Fish and Game.
Indeterminate sentences. See Criminal Law.

INDIANS

Admissibility of indigent Indian residing on reservation to county
tuberculosis sanatorium discussed 23

Status of indigent Indians and white persons residing on reservation
discussed 24

Indian who resides in town in state is entitled to poor relief If in fact
poor and indigent 24

Inclusion of name of child in enumeration made by school district
clerk for purpose of apportionment of school fund income is de
pendent only upon child's being resident in district 121

Any child of school age is entitled to free admission to public school
in district wherein he resides; neither he nor his parents are
required to own taxable property therein 159

Property not subject to taxation cannot be assessed for taxation 159

INDIGENT, INSANE, ETC.
Status of indigent Indians and white persons residing on reservation

discussed 24

Indian who resides in town in state is entitled to poor relief if in fact
poor and indigent 24

f  Legal settlement of woman follows that of her husband 33
Legal settlement—woman who, with her husband, moved from

lii?■ state but lived in another state not long enough to acquire settle
ment there and returned, with her husband, to Wisconsin has,
in this state 33

Legal settlement—one who is absent from town less than year does
not lose legal settlement therein 88

Legal settlement—person absent for one year from county in which
he has legal settlement thereby loses 157

Wisconsin general hospital—possession of property does not pre
clude granting application for admission if county judge dnds
applicant is financially unable to provide proper treatment 294

Wisconsin general hospital—entire amount charged for treatment
of inmate of any state in.stitution must be paid out of appropria
tion for operation of institution from which patient is sent 338

Legal settlement—feeble-minded woman cannot acquire, in her own
right 348

Citizen of Canada living in this state may be committed to state
hospital for insane 432

Polish national may be required to give security for costs; cannot
in jorma lyaM-peris 520

-  Expense of rehearing as to continued insanity of one committed to
^ ' , hospital for insane is to be charged to county from which pa-
,' tient was committed, in same manner as expense of original

hearing 550
Figures 51.01 to 51.11 as used in 52.05 (1) include 51.11 567
Legal settlement—is lost in city by voluntary and uninterrupted

absence from such city for one year 604
Legal settlement—if relief is furnished to poor person having no

legal settlement, expense is charge against county under 49.03,
Stats 604

Industrial education. See Education.
Industrial education. See also Education, vocational schools.

INSURANCE
Right of corporation to sell its stock at lower price than it has for

merly sold for under terms of agreement 67

• ^1
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INSURANCE—Continued Page
Stock fire insurance company may lawfully insure lives of its execu

tive ofBcers for benefit of company 99
Title guaranty company—partnership may engage in business with

out complying with 180.19 to 180.215; may use in its name
words "title guaranty company" 171

Title guaranty business is insurance; partnership engaged therein is
subject to insurance laws 171

Building and loan association cannot be licensed as agent to collect
insurance premiums 461

Preferred stock—may be issued by insurance corporation organized
upon stock plan if preferred stock plan conforms to all require
ments relating to particular insurance corporation 504

Preferred stock—liabilities in insurance corporation are same as lia
bilities of common stock; corporate obligations to others than
stockholders cannot be changed by preferred stock plan 504

State insurance—property of University Building Corporation can
not be insured in state fund provided by 210.01 to 210.04 568

Board of trustees of tricounty tuberculosis sanatorium do not exceed
their powers in providing for insurance of tricountj' sanatorium
building 593

INTOXICATING LIQUORS
One carrying moonshine on his own premises cannot be arrested

without search warrant, in absence of knowledge that moon
shine is actually being carried 27

Driver of automobile who is transporting liquor and throws it out of
car, which is picked up by officer, may be prosecuted; his car is
subject to confiscation 27

Sale of Lash's Bitters, containing 18% alcohol by volume, for
medicine, without prescription, violates liquor law if it is fit
to be used for beverage purposes 43

Nonintoxicating liquors—town board has no power to revoke
license for sale 45

Search warrant for search of premises cannot be used to search
person visiting on premises 146

Search warrant—^voluntary turning over of liquor to officer while
searching premises under such warrant, by visitor, cures any
insufficiency 146

Evidence—may be obtained by inducing detective to purchase
liquor from defendant; such evidence is admissible 190

Proprietor of soft drink parlor duly licensed may be prosecuted for
unlawful possession of liquor if liquor is found in said parlor al
though placed there without knowledge of proprietor 228

Osteopath is not authorized to prescribe, as beverage 231
Search—officer with warrant describing forty acres of land as place

to be searched may search automobile located on said land,
especially when car is owned bj' owner of land 235

Referendum to submit to people question cannot, under any existing
statute, be ordered by joint resolution; requires law enacted by
legislature and signed by governor 246

Evidence obtained by .soliciting persons to sell liquor is admissible
according to weight of authority, but Wisconsin supreme court
has not passed upon question 251

Possession of intoxicating liquors on premises licensed to sell non-
intoxicating liquors is separate offense from possession of
privately distilled liquor in residence 279

Two offenses committed by same person on same day may be charged
in separate counts in one prosecution 279

Defendant who is prosecuted for illegal possession of liquor in place
licensed to sell nonintoxicating beverages may Interpose de
fense that license issued was illegal 319
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INTOXICATING LIQUOIIS—Coiitiimcd Pago
Board which issues illegal license, knowing that it is violating stat

ute, is criminaiiy liable 319
Nuisances under national prohibition act—municipal court of

Kenosha county has jurisdiction to try equity cases brought to
enjoin " 327

Home brew or homcniadc beer—it is violatio 1 of state law to make,
if same is intoxicating 33O

Home brew or homemade beer—mere possession in home is not viola
tion of state law; possession of any intoxicating liquor, except
such as is specially authorized, is unlawful under federal law 330

Two separate misdemeanors may be joined in same complaint in
separate counts 35O

Pharmacist—amendment to 165.01 (30) by ch. 376, L. 1925, e.x-
empting from its regulation registered pharmacist who owns
pharmacy does not exempt corporation owning pharmacy and
employing registered pharmacist 428

Sentence under penalty prescribed in 105.01 (32) (a) must be fine
and costs in addition to jail imprisonment; erroueous sentence
may be corrected during same term by trial judge 440

Nonintoxicatiug liquors—license for sale can be collected only upon
application for and granting of license 525

^oniiitoxicatiug liquors—statutes do not impose upon governing
body of municipality or anyone else duty of requiring one selling
noniatoxicating liquor to make application for license 525

Nonintoxicatiug liquors—party selling, without required license, is
subject to prosecution 525

Oral testimony may be introduced to supplement docket entry show
ing that sufficient evidence was adduced to issue search warrant
when challenged 545

Investment associations. See Corporations.
Jails, county. See Counties—county jails.
Jails, county. See Prisons—jails, county.
Judge, county. See Courts.
Judge, county. See Public Officers.
Jurors. See Counties.
Jurors. See Workmen's Compensation.
Justice of peace. See Public Officers.
Land contracts. See Real Estate.
Legal settlement. See Indigent, Insane, etc.
Legal settlement. See Tuberculo.sis Sanatoriums.

LEGISLATURE

Sergeant at arms—state treasurer may pay to successor .$400 in
advance and remainder at end of session in case sergeant at arms
first elected thereafter resigned, received in advance S600 salary
and returned $400 to state 50

Lien—action is begun and notice is given when summons in equitable
action is placed in hands of sheriff and notice is mailed to officer in
whose hands money is on which lien is claimed; officer should not pay
out money in his hands except under final judgment of court 11

Lien holders' rights. See Mortgages, Deeds, etc.
Lien holders, rights. See Real Estate.
Liens. See Courts.
Liens. Sec Mortgages, Deeds, etc.

LOANS FROM TRUST FUNDS
City bonded up to constitutional limitation cannot obtain loan

for purposes of replacing schoolhouse destroyed by fire 89
Temporary loan from annuity board to school district cannot extend

beyond March 15 next ensuing 103
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LOANS FROM TRUST FUNDS—Continued Page
Payment of principal and interest on loan from state funds must be

considered in determining whether limitation in 40.09 (10a) has
been exceeded 148

Lotteries. See Criminal Law, gambling.
Malfeasance. See Public Officers.
Manslaughter. See Criminal Law.

MARKETS

Wholesale produce dealers' act, eh. 389, L. 1925, is constitutional 424

MARRIAGE

Divorce—one who has received divorce in Minnesota and has mar
ried again at expiration of six months has not committed offense 93

Divorce—divorce counsel is not authorized to appear as private at
torney for plaintiff or defendant in divorce action 164

Masking. See Criminal Law.
Mausoleums. See Public Health, cemeteries.
Meetings. See Public Officers.
Meetings, adjourned. See Counties, county board.

MILITARY SERVICE

Bonus may be paid to soldier who served with credit in army until
February, 1920, when he deserted, and who was granted am
nesty and received honorable discharge 42

Soldier's rehabilitation—benefits provided by 45.275 (1) are limited
to person in regular attendance at school in Wisconsin 278

Soldier's bonus—ex-service man who has been attending approved
school in state without assignment is entitled to bonus upon
assignment by adjutant general 412

Soldier's bonus—person who has been attending school outside state
since July 1, 1924, is not entitled to bonus 412

Soldier's rehabilitation—veteran who receives instruction while on
farm but who does not attend any school is not entitled to
educational bonus 474

Mineral rights. See Mortgages, Deeds, etc.—reservations of mineral and
water power rights.

Mining leases. See Real Estate.
Mink. See Fish and Game.
Minnow nets. See Fish and Game.

MINORS

Name of child born in lawful wedlock should be name of husband of
mother; child is presumed to be legitimate; that presumption
continues until it is overcome bj' competent proof in action
determining that it is bastard 151

Board of control has no power to parole inmates of institutions other
than industrial schools to which neglected, dependent and de
linquent children arc committed 326

Dependent or neglected child—county is liable for fixed rate of
$4.00 per week for maintenance of child committed to either
public or private institution; court cannot fix amount less than
such prescribed statutory fee 519

MORTGAGES, DEEDS, ETC.
Reservations of mineral and water power rights—repeal of sec. 207m,

Stats. 1911, did not affect authority of state to make; same
authority was contained in 209, Stats. 1911, not repealed 22
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MOllTGAGES, DEEDS, ETC—Continued Page
Mortgage bought by bank at discount should be entered and carried

on books at cost 47
Will—Wisconsin veterans' home is "person" and entitled to residue

of estate in question 48
Deed—grantor and grantee should be made parties in proceeding to

condemn part of land for other purposes or both should join in
deed conveying land for such purposes in case it was conveyed
to electric power company by warranty deed with provision
that it be used for right of way of electric railway. 178

Land deeded to school district for school purposes does not escheat
to state merely because of breach of condition subsequent in
deed 230

Sales under bankruptcy act, sec. 08 a (4), and general order XVIII
discussed 392

Lien—effect of bankruptcy act, sec. 67 f on judgment lien obtained
within four months of petition in bankruptcy discussed 392

Time for review of referee's order or decision under bankruptcy act
and rule XIV, U. S. D. C. W. D. Wis., discussed 392

Lien holder's rights—ch. 313, L. 1925 (sec. 74.695, Stats.) does not
affect rights and Interests of person holding first or prior lien,
whether mortgage or other lien 527

MOTHERS' PENSIONS
Residence—aid cannot be granted to mother who has not resided in

stale one year prior to application 92
No emergency exists in case of mother of children from 5 to 13 years

of age who is able to work but whose time is filled with own
household duties; court is not authorized to give more than
maximum aid 256

Mother with three children whose husband is in prison for six months
may receive pension provided other conditions set forth in stat
ute are present 416

Mother with three children whose husband is in prison for six months
may not receive pension when period of aid is not likely to con
tinue longer than one year 426

Pension may be granted to woman who has resided in county one
year prior to application, although she received pension from
county from which she moved during part of said j'car 475

Aid may be granted to discretion of court to woman unable to earn
and receiving only S15 support for her children from her di
vorced husband, who is under supervision of board of control... 542

Father and mother cannot be granted aid under ch. 49, Stats., while
aid is being received under 48.33 557

Motor vehicle fuel tax. See -Automobiles.
Motor vehicle fuel tax. See Taxation.
Municipal bonds. See Bonds.

MUNICIPAL CORPORATIONS
Home, rule—cities continue under laws relating to respective

classes of cities In force at time of adoption of amendment to
constitution 74

Home rule—amendment to constitution prohibits new legislation
relating to any class or classes of cities: such laws now in force
may be amended or repealed only by enactments of state-wide
concern uniformly affecting every city or every village 74

Home rule—power granted to cities and villages to determine local
affairs and government extends to all matters where action is
not prohibited by constitution or by enactments of state-wide
concern uniformly affecting every city or every village 74
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municipal corporations—Continued
It is duty of legislature to promptly prescribe method whereby

cities and villages determine their local affairs and government.. 74
City—territory outside which has never been legally annexed to city

for school purposes may sever its connections with city school
system having division of a.S8ets and liabilities 98

Village—power to issue bonds to refund bonds issued in 1906 if it
inadvertently failed to provide direct annual tax or sinking
fund; has no power to issue bonds to refund floating indebtedness
although it may make temporary loans under 07.12, payable on
or before March 15 of following year 100

Municipality may not change color of license plates furnished by
secretary of state for municipally owned cars 210

City may not issue local license plates 211
Village newly incorporated embracing territory of town—^town clerk

and town treasurer maj' continue to hold their offices until next
election and ten days thereafter although they reside in village.. 313

City cannot issue city orders payable serially through series of years
to pay for fire truck purchased when funds were not in city
treasury 340

Home rule—effect of ch. 198, L. 1925, is not involved in question of
application of county dance hall ordinance to city having
ordinance 349

City—county ordinance on regulation of dance halls does not apply
to city which has adopted dance hall ordinance 398

City salaries—it is not lawful to increase salary of city clerk on
account of his performing duties of secretary of city water
commission 417

City—until next national census is taken, population according to
federal census of 1920 determines classification for disburse
ment of appropriation per mile of improvement of streets made
by 20.49 (8), Stats 451

City—special federal census of given city is not "last federal
census" contemplated by appropriation statute; population of
present enlarged territory would not give city different classifi
cation for determination of appropriation per mile of improve
ment of streets 451

City may not enter into land contract which obligates city to pay
such amount as when added to other indebtedness will exceed
constitutional limitation on indebtedness which may be in
curred by municipality 539

Muskrats. See Fish and Game.

NAVIGABLE WATERS
Bridge may not be constructed between island and main shore of

navigable lake 486

Net fishing. See Fish and Game.
Newspapers—under ch. 201, L. 1925, identity of female who may have

been raped cannot be disclosed in any newspaper or other publica
tion 286

Nominations. See Elections.
Nonintoxicating liquors. See Intoxicating Liquors.

NORMAL SCHOOLS
Where there are two appropriations for "permanent property and

improvements, except purchase of land," one of which contains
provision that certain amount of money "shall be used for no
other purpose than for completing the construction, making
repairs, and equipping the new gymnasium," amount so stated
i.s not limitation on total cost of gymnasium project 532
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Page
Noxious weeds. See Agriculture.
Oil inspector, deputy. See Public Officers.
Oleomargarine. See Dairy and Food.

OPTOMETRY

Sale of spectacles by use of eye-testing machine by one not physician
or surgeon, without certificate to practice optometry, is viola
tion of optometry law 85

Applicants desiring to take examination must pay fee of 825 324
One who has been admitted to practice in another state must pay

fee of 825 to entitle him to certificate to practice in this state.... 324
Applicant who has not had high school education must pay fee of

$10 for examination to determine whether he possesses equiva
lent of high school education ' 324

Applicant who fails to pass first examination and who desires to take
second examination must pay fee of $10 324

"Organized." See Words and Phrases.
Osteopaths. See Physicians and Surgeons.
Otter. See Fish and Game.

Pardons. See Prisons.

Park improvement bonds. See Bonds.
Paroles. See Charitable and Penal Institutions.
Paroles. See Prisons.

PEDDLERS

Showmen—ride.s permanently located at resorts require licenses;
shooting galleries permanently located at resorts require no
licenses 123

Person who goes from place to place selling electrical appliances
which he carries with him is required to be licensed as peddler.... 154

Buttermilk dealer who takes his product from house to house need
not procure license, if sales are ordinarily made in pursuance of
prior orders, with only occasional exceptions 287

Peddler's or transient merchant's license cannot be issued to person
disposing of merchandise by chance 315

Nonresident selling and delivering merchandise direct from truck to
dealers only is not liable for license as transient merchant or
peddler 315

Retail merchant who carries goods from house to house does not
require peddler's license if sales are ordinarily made pursuant
to prior orders, with only occasional exceptions 406

Retail merchant who carries goods from house to house, making
practice of selling to persons who have not placed prior orders,
requires license; he may be peddler though his sales are to
regular customers 406

Side show—fortune teller is not, under 129.14 421
Money may not be paid out of state treasury as refund to one who

surrenders license under 129.17, Stats 507
One who goes frotn place to place, selling at retail cigarettes which

he carries with him, is peddler 566
Transient merchant—one who opens up store and sells merchandise

only during holiday season is transient merchant 572

Person. See Words and Phrases.

Pharmacists. See Intoxicating Liquors.
Pharmacy. See Public Health.

PHYSICIANS AND SURGEONS
Certificate of registration granted under ch. 87, L. 1899, need not

be exchanged for license to practice medicine 64
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PHYSICIANS AND SURGEONS—Continued Page
Sale of spectacles by use of eye-testing machines by one not phy

sician or surgeon, witliout certificate to practice optometry. is
violation of optometry law 85

Chiropractor—word "reputable" as used in 147.07 (3) defined 102
Osteopath is not authorized to prescribe intoxicating liquors as

beverage 231
Married woman who secured license to practice medicine before her

marriage may continue to practice under maiden name or may
adopt name of her husband 241

Physician located in adjoining state whose territory for practice re
quires him to practice in Wisconsin must secure Wisconsin
license 271

Person employed in state institution as assistant or locum tenens
should be licensed to practice medicine if nature of work is such
that he holds himself out as authorized to practice medicine
surgery or osteopathy, etc ' 289

Woman who holds herself out as able to tell people afflicted with
rheumatism and other ailments herbs that will assist them and
sells such herbs violates statute 298

Chiropractor is not permitted to append to his name "Doctor of
Chiropractic" 341

Board of medical examiners may not reinstate license to practice
of one convicted of crime committed in course of his profes
sional conduct 379

Chiropractor is not physician; may not enter quarantined house
without permission of health officer 442

Chiropractor—is not permitted to append to his name letters "D.
C.." which means doctor of chiropractic 449

Chiropractor—is not permitted to use word or title "doctor" or
"doctor of chiropractic" 482

Basic science law—college maintaining standard of preliminary
education designated in 147.15, Stats., and requiring at least
four courses of eight months each is "reputable professional
school"; its standing is not affected by its classification in any
rating made by medical organization, althougli records of such
board may be consulted to determine whether statutory re
quirements of reputability are complied with 603

Plais. See Real Estate.
Plumbing. See Public Health.
Polls. See Elections.
Preferred stock. See Corporations.
Preferred stock. See Insurance.
Preliminary examination. See Criminal Law.
Prison labor. See Prisons.
Prisoners. See Prisons.

PRISONS

Time during which convict, after sentence, is in county jail or at
large on bail or during time his case is pending in supreme court
is not-part of term of such sentence 12

Prisoner—commutation of sentence of inmate of state prison by
governor makes inmate eligible for parole at any meeting of
board of control 34

State prison—sentences of defendant by court, each to begin at
certain date, run concurrently 60

Prisoner—-paroled inmate of state reformatory may enter into con
tract of copartnership and sue for value of his services 192

Prison labor—prisoner sentenced to county workhouse is not al
lowed time for good behavior 216
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PRISONS—Continued Page
Prisoner—board of control cannot consent to order in judgment

entered In action to which it was not party, authorizing or re
quiring it to pay over to judgment creditor of prisoner in cus
tody of board on probation, funds in possession of board as
salary earned by such prisoner while under probation 217

Parole—amendment to oT.Ob, providing that first offender sentenced
for general and indeterminate term may be paroled when he
shall have served minimum for which he was sentenced, does not
apply to person serving definite term for which he was sentenced
prior to enactment of amendment 339

Convict—not entitled to witness fees; state cannot collect witness
fees from county on account of convict's testifying in response
to writ of habeas corpus ad lesHJicandum. Former opinion ad
hered to 369

Jail, county—duty to keep prisoners is imposed upon sheriff; county
Is liable to him for actual disbursements; county board may
prescribe diet and fix maximum compensation but may not hire
cook nor purchase supplies 430

Prisoner—term began on Feb. 7 of one sentenced to state prison,
refused admission from Feb. 7 to Feb. 24 because of epidemic.... 512

Jail, county—whore county board has not fixed maximum compen
sation under 55.07 (!) sheriff is entitled to pay for actual and
necessary expenses in maintaining prisoners, including ex
penses for necessary help; such expenses do not include services
of jailer; whether in particular case expenses were necessary and
amount reasonable are questions of fact for county board to
determine 554

Prisoners, federal—^may, under contract made under 56.20, be com
mitted by U. S. to Milwaukee house of correction notwith
standing term of imprisonment exceeds 18 months • 558

Pardon—^where application, in which all statutory requirements have
been met, has been denied, governor may grant pardon only
after statutory requirements have been complied with if he
reopens case 577

Private detectives. See Detectives.

PUBLIC HEALTH

Pharmacy—drugs such as tincture of iodine, sweet spirits of nitre,
and like preparations which may be prepared by anyone, are not
proprietary medicines; cannot be sold except under personal
supervision of registered pharmacist 18

Cemeteries—it is not inandatorj' upon board to make annual assess
ment upon lots 165

Cosmetician—one who engages in marcelling and otherwise caring
for hair of her patrons at their homes is intinerant cosmetician;
is required to be licensed as such 229

Wisconsin general hospital—possession of property does not preclude
granting of application for admission if county judge finds such
applicant is financially unable to provide proper treatment 294

Communicable disease—local board of health, in emergency, may
issue order against employment of unvaccinated persons; em
ployer may discharge employe for refusal to be vaccinated, if
employment is not under special contract 300

Dentistry—minor who has requisite qualifications and has passed
required examination is entitled to practice 370

Plumbing—person holding temporary permit is not licensed plumber;
is not qualified to act as plumbing inspector for city of Madison 391

Cemetery—it is duty of state board of health to approve or disap
prove, before it is used, mausoleum plans and specifications for
which were submitted to board only after its completion 396
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PUBLIC HEALTH—Continued Page
Dentistry—one not licensed to practice dentistry who conducts

dental offices and hires licensed dentist to work for her may be
prosecuted for practicing without license 427

Quarantine—chiropiaetor may not enter quarantined bouse without
permission of health officer 442

Chiropractic—board of examiners has no power to enter into re
ciprocal agreement whereby resident of another state may prac
tice in this state upon basis of license secured from such other
state 565

Basic science law—state board of examiners may in their discretion
accept applications for registration after expiration of sixty
days 570

PUBLIC LANDS

Funds appropriated by 23.11 not expended in 1924 may be used to
repair ditch on state fish hatchery property 13

Repeal of 207m, Stats. 1911, did not affect authority of state to make
reservations of mineral and water power rights in deeds; same
authority was contained in 209, Stats. 1911, not repealed 22

Fire protection—only one-half expense of state fire wardens in
curred in putting out fire can be apportioned to county where
town chairman appointed emergency warden 436

Fire protection—compensation of emergency fire warden appointed
by town chairman and his assistants is payable one-half by
state and one-half by county 436

Towns, cities and villages are not empowered to obtain allotment
provided for in 20.49 (8), Stats., for roads and streets in state
parks and Indian reservations 459

PUBLIC OFFICERS
Assessor of incomes—county board cannot abolish assessors' meeting 540

Board of control—has no authority to transfer inmates of institu
tions for feeble-minded to farm not connected with said institu
tions, to be used as farm laborers 35

Board of control—cannot consent to order in judgment entered in
action to which it was not party, authorizing or requiring it to
pay over to judgment creditor of prisoner in custody of board on
probation, funds in its possession as salary earned by prisoner
while under probation 217

Board of dental e.xaminers—may give special examination if it so
desires 100

Board of education—action of electors at school district meeting
does not operate to relieve members of board from penalty pre
scribed in 348.28, Stats 587

Board of industrial education—local board cannot employ superin
tendent or teachers for term exceeding annual school year 232

Board of industrial education—member is prohibited under 348.28,
Stats., from selling anything to board except where total amount
of sale does not exceed one hundred dollars in any one year.. 596

Board of industrial education—member is not prohibited under
348.28. Stats., from selling supplies to city 596

City clerk—salary may not be increased on account of his perform
ing duties of secretary of city water commission 417

City water commissioner—salary of city clerk may not be increased
on account of his performing duties of secretary 417

Clerk of circuit court—in county where clerk is compensated by
fixed salary and "all fees" he is entitled to per diem for each
day's attendance upon session of any regular or special term of
circuit court of his county 497
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PUBLIC OFFICERS—Continued Page
Commissioner of drainage district and town chairman—offices are

compatible 136
Constable—is entitled to fees prescribed in 60.55; fact that sheriff

is serving on salary does not affect right of constable to fees 589
Coroner and justice of peace—offices are incompatible 374
Coroner—is not required to sign certificate of death in case where

no inquest is held 410
County board—legislature has constitutional power to limit or re

duce representation of existing cities 191
County board—has no authority to adopt resolution imposing duties

on register of deeds not prescribed in statutes 590
County board member acting as supervisor of dances is not entitled

to compensation for such services out of county treasury 494
County board member receiving compensation as such may draw

compensation from county treasury for services as county
humane officer 494

County board member—during term for which elected cannot serve
on board of trustees of any institution mentioned in 46.18 (1).. . 534

County board member and superintendent of county institution
mentioned in 46.18 (1)—offices are incompatible 53^

County clerk—^is not ex officio member of county board in county
having less than 250,000; cannot cast his vote for chairman 274

County treasurer—notice of delinquent tax sale may be published
in newspaper in which treasurer is stockholder 145

County treasurer—must sell lands for delinquent taxes where taxes
are illegal 148

County treasurer—may receive bids for publication of delinquent
tax list and may select newspaper on basis of such bids where
list contains 2,000 descriptions 152

County treasurer—cannot pay town treasurer excess of delinquent
roll over county levy at time of return of delinquent roll 163

Dairy and food commissioner—has no duty to perform enforcing
standards and stipulations fixed in private agreements between
American Guernsey Breeders' Association and farmers or mem
bers of its club, as to standards of Guernsey milk products 160

Dairy and food inspector, special—appointed under 98.08, subject
to civil service law 63

Dance hall supervisor—is not entitled to compensation out of
county treasury when he is county board member 494

De facto officer—query whether justice of peace elected for term
beginning May 1 and who qualified previous to that date may
act as justice after his qualification but before May 1; and if he
acts, whether he is de facto officer 207

De facto officer—town chairman declared elected by canvassing
board may sit as member of county board although suit' is
pending contesting election; is de facto if not de jure officer 274

De facto officer—supervisor of dance halls appointed by chairman
of town who had no specific authority to appoint him comes
within provisions of workmen's compensation act 374

District attorney—county board has no power to instruct to perform
duties of divorce counsel 31

District attorney—cannot represent bank in action brought against
sheriff to restrain him from collecting alleged illegal assessment
or tax 90

District attorney is justified in refusing to prosecute under 4508,
Stats. 1923 (346.60, Stats. 1925) if person acting as justice of
peace did not intentionally violate law 207

- U.VJi-.
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PUBLIC OFFICERS—Continued Page
District attorney—is not justified in refusing to bring criminal

prosecution in case whore civil action for damages for negligent
killing of boy resulted in judgment in favor of defendant and
party interested at start discouraged criminal prosecution if
facts show that criminal law has been violated 317

District attorney—governor has power to remove for acts involving
moral delinquency in prior term of office 351

District attorney—may properly defend one in civil action for
damages for assault and battery after criminal prosecution in
justice court, in which he had no part, has been terminated and
time for appeal has expired 411

District attorney—may appoint clerk or stenographer only when
number and salary' have been fixed by county board 545

District attorney—county board may not appropriate fund for use
by district attorney in employing special investigators to look
into complaints as to certain law violations, unless unusual state
of affairs has arisen respecting violation of criminal law and
unless it is brought within 59.88 549

District attorney—has no duty to defend taxpayers' action brought
against former members of county highway committee charging
misapplication of county funds; should not appear for defend
ants unofficially 602

Election inspector—town supervisor who is candidate for re-election
is thereby disqualified from acting as inspector 134

Election officers—town officer.s who are candidates for election may
not act 186

Examination, special^—-board of dental examiners may give 100

Farm drainage board—county board cannot abolish, appointed by
county court under 88.04 540

Fire wardens, state—only one-half expense can be apportioned to
county where town chairman appointed emergency warden 436

Fire wardens—compensation of emergency wardens appointed by
town chairman and their assistants is payable one-half by state
and one-half by county 436

Garnishment—state employe who has received more than S180 in
salary for three months prior to filing of judgment under 3716a,
Stats. 1923 (304.21, Stats.), is not entitled to any exemption 310

Geologist, state—is ex officio member of highway commission if
duly appointed, has qualified, and is performing duties of office
as that position was known at time of creation of state highway
commission 468

Highway commission—duly appointed acting state geologist who
has qualified and is performing duties of that office as that posi
tion was known at time of creation of state highway commis
sion is ex officio member of commission 468

Highway commission—holding of meetings is subject within con
trol of commission; meeting held pursuant to notice given of
time and place is legal meeting if quorum is present; meeting
held without notice at which all members are present and con
senting is legal meeting 469

Highway commissioner, county, and village president—offices are
compatible provided president is not at same time supervisor.... 135

Highway commissioner, county—power to appoint clerk is vested in
county board; power may be delegated to county highway com
missioner, but he cannot appoint as clerk member of county
board 203
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PUBLIC OFFICERS—Continued Page
Highway commissioner, county—employment of town chairman by,

is not violation of 348.28, Stats 586
See XII 141

Highway committee, county—partly executed contract by commit
tee for furnishing cement to county by company in which one
of members of committee is stockholder is enforcible 81

Highway committee, county—method by which members are elected
to and removed from office 218

Humane officer, county—may draw compensation from county
treasury although he is member of county board and receives
compensation as such 494

Humane officer, state—is entitled to salary though legislature failed
to make appropriation; right to collect it can be enforced only
under 285.01, Stats 387

Humane officer, state—when legislature fails to make appropriation
for reimbursement for actual and necessary traveling expenses
incurred in discharge of official duties, officer has no claim
against state for such expenses 595

Judge, county—salary of, in Iron county, is salary fixed by county
board prior to commencement of term; covers all duties im
posed on that office during that term 176

Judge, county, and director of common school district—offices are in
compatible; county judge accepting latter office vacates his
office 332

Judge, county—legislature can change salary during term of office,
as that is no part of system of county government required by
art. IV, sec. 23, Const., to be as nearly uniform as practicable 463

See XIV 176
XIII 486

Justice of peace—query whether justice elected for term beginning
May 1 and who qualified previous to that date may act as justice
after his qualification but before May 1; and if he acts, whether
he is de facto officer 207

Justice of peace—has no power, after plea of guilty, to remit fine
and collect only fees and costs of his court 244

Justice of peace and coroner—offices are incompatible 374
Justice of peace—has no jurisdiction to hear, try and determine case

in which twenty wild ducks have been sold in violation of game
laws 380

Malfeasance—notice of delinquent tax sale may be published in
newspaper in which county treasurer is stockholder 145

Malfeasance—employment of town chairman by county highway
commissioner is not violation of 348.28, Stats 586

See XII 141
Malfeasance—action of electors at school district meeting does not

operate to relieve members of board of education from penalty
prescribed in 348.28, Stats 587

Malfeasance—348.28, Stats., includes member of board of indus
trial education 596

Malfeasance—member of board of vocational education is pro
hibited from selling anything to board of vocational education
except where total amount of sale does not exceed $100 in any
one year; may sell supplies to city 596

Meetings of state highway commission—holding of meetings is
solely within control of commission 469

Meetings of state highway commission—are legal held pursuant to
notice given of time and place, if quorum is present, whether
considered as adjourned or as special meetings 469

Meetings of state highway commission—are legal if held without
notice at which all members are present and consenting 469
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PUBLIC OFFICERS—Continued Page
Oil inspector, deputy, and town supervisor—ofRces are compatible 152 s
Oil inspector, deputy—is to be selected from eligible list prepared J

by civil service commission without reference to whether or not
any eligible candidates reside in inspection district where va-
eancy exists, subject to application of rule XI, sec. .3, of com
mission 454

Register of deeds—may use photographic method for recording
instruments 345

Register of deeds—duties may not be impo.sed upon, by county
board which are not prescribed in statutes 590

School director and county judge—offices are incompatible; county
judge accepting former ofRce thereby vacates his office 332

School district officers—electors of school district do not have
power to maintain and prosecute removal proceedings against
officers 113

Secretary of state—may not file amendment to articles of incorpora
tion which was attempted to be adopted by corporation after
corporate rights and privileges had been declared forfeited 205

Sheriff—when sheriff is on salary for doing criminal work, deputies
cannot be paid extra compensation for performing criminal
work 39

Sheriff—not entitled to witness fee wlien called upon to testify
while present in court on ofiicial business., 78

Sheriff—S30 limitation on fees on execution applies to each stock
holder who refuses to pay tax as provided in 70.31 346

Sheriff—has duty of keeping prisoners confined in county jail; county
is liable to him for disbursements; county board may prescribe
diet and fix maximum compensation but may not hire cook nor
purchase supplies 430

Sheriff—is entitled to paj' for actual and necessary expenses in keep
ing and maintaining prisoners in county jail, including expenses
for necessary help, where county board has not fixed maximum
compensation; such expenses do not include services of jailer;
whether in particular case expenses were necessary and amounts
were reasonable are questions of fact for county board to deter
mine 554

Sheriff, deputy—cannot be paid extra compensation for doing crimi
nal work when sheriff is on salary for doing such work 39

Sheriff, deputy—fees collected by, for serving criminal process in
county where sheriff is on salary must be turned over to county 589

State employe—where certified copy of judgment against employe,
who has been discharged in bankruptcy, is filed under 3716o,
amount due him should be withheld until it is determined
whether judgment was for obtaining money by false pretenses.... 276

Superintendent of schools, county—electors of city which is part of
joint school district of such city and certain towns, and is
governed bj- .school board of such joint district consisting of
clerk and treasurer, such city having no board of education or
superintendent of schools, are qualified to vote at election. 82

Superintendent of schools, county—actual and necessary e.xpenses
incurred in addition to allowance made for maintenance of
office must be allowed by county board '. US

Superintendent of county institution and county board member—
offices are incompatible 534

Supervisor of dance halls—^comes within provisions of workmen's
compensation act; if he was appointed by chairman of town who
had no specific authority to appoint him, still he is de facto
office 374
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PUBLIC OFFICERS—Continued Page
Supervisor, town—is disqualified to act as inspector of election if

candidate for re-election 134
Supervisor, town, and deputy oil inspector—offices are compatible.. 152
Supervisor, town—may not act as inspector of election at which he

is candidate; may be criminally prosecuted for so acting; such
action does not, in absence of fraud, invalidate election 186

Supervisors—59.03 (I) (b), providing 4-ycar term in Milwaukee
county, is constitutional 51

Supervisors—all hold for term of one year unless, in case of city
supervisors, this term is provided under 62.09 (5) (b) 61

Tax commission—no authority to audit records of school district or
of board of education 98

Town board—must petition county board to make appropriation
even though designated portion of county system of prospective
state highways is also part of .state trunk highway, when town
meeting has voted tax, under S3.14, for improvement of portion
of highway 509

Town chairman and commissioner of drainage district—offices are
compatible 136

Town chairman—declared elected by canvassing board and qualihed
may sit as member of county board although suit is pending
contesting election; i.s de facto if not de jure officer 274

Town chairman—employment by county highway commissioner is
not violation of 348.28, Stats 586
See XII 141

Town clerk—may not act as clerk of election at which he is candi
date; may be criminally prosecuted for so acting; such action
does not, in absence of fraud, invalidate election 186

Town clerk and town treasurer may continue to hold their offices
until next election and ten days thereafter although they reside
in newly incorporated village embracing territory of town of
which they are officers 313

Town officers—may not act as inspectors of election at which they
are candidates; may be criminally prosecuted for so acting;
such action does not, in absence of fraud, invalidate election 186

Town treasurer—cannot attach real estate for unpaid real estate
taxes 163

Town treasurer and town clerk may continue to hold their offices
until next election and ten days thereafter although they reside
in newly incorporated village embracing territory of town of
which they arc officers 313

Truant officer—chief of police and officers of cities of fourth class are
required to perform duties in cases where no other valid order
or regulation has been made 2

Trustees of county institutions—member of county board may not
"serve on board of trustees of any institution mentioned in
46.18 (1) 534

Trustees of tri-couuty institulions—do not exceed their powers in
providing for insurance of tricounty sanatorium building .593

Vacancies—legislature can constitutionally amend 17.21 (5) to
provide that where vacancy occurs within specified time ap
pointment shall be valid for period of one year and election must
be called; such law can be made to cover appointments already
made 51

Village president and county highway commissioner—offices are
compatible provided president is not at same time supervisor.-.. 135

Public records—county clerk must preserve in Ins office tally sheets and
poll lists delivered to him under 6.59 476
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Page
Public utilities. See Corporations.
Public utility mortgage bonds. See Bonds.
Quarantine. See Public Health.
Raccoon. See Fish and Game.

RAILROADS

Full passenger crew—must be carried on fast mail and express train
even though such train does not carry passengers 268

Full passenger crew—railroad company operating train of three cars
or less violates law in compelling only brakeinan to perform
duties of baggage man 381

Rape. See Criminal Law.
Rattlesnakes. See Fish and Game.

REAL ESTATE

Plat—owner of platted lands must have plat approved by town or
village board, copy filed with town or village clerk and recorded
with register of deeds before selling lots 32

Plat—register of deeds cannot refuse to record deed until plat is
approved, filed and recorded, but owner is subject to forfeiture
of S25 for each lot so conveyed before compliance with statutes.. 32

Employe of corporation to secure purchasers for its real estate must
be licensed salesman 186

Wisconsin real estate brokers' board is not required to specify, in
order revoking license, period during which no new license shall
be issued 244

Mining leases—one who deals in, is required to have license 263
Lien holders' rights—not affected by ch. 313, L. 1926, in case of

first or prior lien, whether mortgage or other lien 527
Land contract—city may not enter into, which obligates city to pay

such amount as when added to other indebtedness will exceed
constitutional limitation 539

Referenda. See Elections.
Refunds. See Taxation,
Register of deeds. See Public Officers,
Relocation of highways. See Bridges and Highways. i
Reputable. See Words and Phrases.
Requisitions. See Criminal Law.
Reservation of mineral and water power rights. See Mortgages, Deeds,

etc.

Residence. See Mothers' Pensions.

Residence. See Words and Phrases.
Road machinery. See Bridges and Highways.
Rough fish. See Fish and Game.
School board convention. See Education.
School director. See Public Officers.
School district officers. See Public Officers.
School district officers. See School Districts.

SCHOOL DISTRICTS
High school district maintaining high school within union free high

school district which does not maintain union free high school
is not required to admit pupils living outside free high school
district 15

High school district maintaining high school within free high school
district not maintaining union free high school may charge
tuition to union free high school district; amount may be deter
mined by board 15
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SCHOOL DISTRICTS—Continued Page
High school may collect, from union free high school for its ftupils

living within high school district and also those living outside
high school district but within union free high school district..,. 15

Transportation of pupils—consolidated school district organized in
June, 1923, must furnish transportation 29

Consolidation—under 40.01 it is doubtful whether there is authority
to consolidate school districts; consolidations are not advised
under present law _• _• 72

Electors of city which is part of joint school district of such city and
certain town, and is governed by school board of such joint
district consisting of clerk and treasurer, such city having no
board of education or superintendent of schools, are qualified
to vote at election of county superintendent of schools 82

State aid—district which has voted to close its schools and transport
its pupils to another district is entitled to $150 83

District is not liable for injuries sustained by pupil while on school
grounds

Assets and liabilities—territory outside city which has never been
legally annexed to city for school purposes may sever its con
nection with city school system without division of assets and
liabilities 9®

Tax commission does not have authority to audit records 98
Temporary loan from annuity board cannot extend beyond March

15 next ensuing 103
School district officers—electors do not Imve power to engage attor

ney to maintain and prosecute removal proceedings 113
School fund income—inclusion of name of child in enumeration

made by school district clerk for purpose of apportionment of
school fund income is dependent only upon child's being resi
dent in district; residence for such purpose defined .' 121

Any child of .school age is entitled to free admission to public school
in district wherein he resides; neither he nor his parents are re
quired to own taxable property therein 159

Affairs of union free high school must be administered by board
consisting of three members 193

Land deeded to school district for school purposes does not escheat
to state merely because of breach of condition subsequent in
deed 230

Where two districts are consolidated, agreement on ijart of one to
pay other district $700 in order to equalize difference in value of
respective school properties is invalid 288

Consolidation—only majority vote of quorum of city council is
necessary to effect consolidation 301

Consolidation—if school districts in city have been consolidated
under 40.04 (la) it is necessary to hold referendum under pro
visions of 40.64 (1) to adopt school plan 301

Where school.s of city or of city and outlying territory are adminis
tered by board of education of city with no power to levy taxes
and not especially authorized to issue bonds, separate school
district municipality does not exist independent of city munici
pality; indebtedness may not be incurred for school purposes
which, with indebtedness of city for other purposes, would ex
ceed limitation of 5% on value of taxable property 329

Ch. 431, L. 1925, relating to detaching territory, applies to system
of schools operating under special charter 343

No opinion is expressed on force of ch. 251, L. 1925, in matter of re
duction of size of union high school district below thirty-six
square miles 399

Petition to detach territory from common school district under ch.
431, L. 1925, must include all property lying outside city or
village ^91
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SCHOOL DISTRICTS—Continued Page
Recovery may be had by district from another district of taxes on

property in former district erroneously assessed, levied, and paid
to latter district; cb. 303, L. 1925, contains no limitation as to
time 443

Property purchased by city for park purposes, payment for which
was made by tax levied, may be used for school purposes where
schools are operated under city plan as provided in 40.04 464

Territory outside village limits used for residential purposes need
not be included in property detached from common school dis
trict under 40.85, Stats., since only agricultural territory may
be detached 564

Although clerk of school district failed to call meeting of board as
required in ch. 431, L. 1925 (40.85, Stats.), county superinten
dent must nevertheless sign order of detachment 585

Action of electors at school district meeting does not operate to re
lieve members of board of education from penalty prescribed in
348.28, Stats 587

School fund income. See School Distircts.
School year. See Words and Phrases.
Schools. See Education.

Schools. See Words and Phrases.
Search. See Criminal Law.
Search. See Intoxicating Liquors.
Search warrants. See Criminal Law.
Secretary of state. See Public Officers.
Securities law. See Corporations.
Sergeant at arms. See Legislature.
Shade trees. See Bridges and Highways, trees.
Sheriff. See Public Officers.
Sheriff, deputy. See Public Officers.
Showmen. See Peddlers.

Side shows. See Peddlers.
Slot machines. See Criminal Law, gambling.
Snowmobile. See Automobiles.
Soldiers' bonus. See Education.
Soldiers' bonus. See Military Service.
Soldiers' rehabilitation. See Education.
Soldiers' rehabilitation. See Military Service.
Special examinations. See Public Officers—examinations, special.
Spiriting away witnesses. See Criminal Law, conspiracy.
Standard bottles. See Weights and Measures.
State aid. See Education.
State aid. See School Districts.
State banks. See Banks and Banking.
State employe. See Public Officers.

STATE FAIR

Contract between exhibitor and Wisconsin state fair by which fair
agrees to furnish watchman service cannot be construed as guar
anty against theft ' 136

Wisconsin live stock breeders' association may erect building to be
used as live stock headquarters on state fair grounds 306

Personal property owned by concessionnaires and situated on fair
grounds is liable to taxation in town wherein grounds are lo
cated 446

State geologist. See Public Officers—geologist, state.
State insurance. See Insurance.

State insurance. See University.
State prison. See Prisons.
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Statute of limitations. See Courts.
Statute of limitations. See Workmen's Coiiipeusatiou.

STATUTES AND CONSTITUTIONAL PROVISIONS, SESSION LAWS.

LEGISLATIVE BILLS AND RESOLUTIONS, ETC..

REFERRED TO AND CONSTRUED

Wis. Const.
Art. ' Sec. Page

10 174, 175
IX 3 122

160

5  121, 122
6  195

X I 3 74-75, 77
89

540
XI I 2 250
Xlir 9 58

10 58

Laws 1852
Ch. 479 247

U. S. Const.
Art. See.
IV 1 38
Amendment XVIII 327

330

U. S. Stats.
30 Stats, at L. 561 392, 393

565 392, 394
32 798 276
39 355 479
40 411 215
41 305 327

330, 331
311 231
314 327, 328
809 42

42 212 479
43 42
Sec. 5541 R. R 560

5542 R. S 560
5547 R. S 559

Art.

I

Wis. Const.
Sec.

II...

III.

IV..

V

vr...

VII.

VIII.

8  Utt

11 28

146
.. I 572

.. 2... .  . . 192

..17. 247

18 30

22 248-249

23 57

177

191-192

249

463,464

24 249

25 249

26 249

388
27 249

31 75, 76
.32 7.5 76

6  .577

4 52, 53, 56, 57
. 2.... 463

14 176

463
. 2 247

387
508

Ch. 44.
Laws 1857

247

Laws 1862
Ch. 203 247

Laws 1865
Ch. 189 559

Ch. 167.
Laws 1872

Jt. No. 16, A.
Resol. 1881

146

55

Laws 1882
Ch. 290 55

Ch. 111..

345:.

Laws 1883
55

7

Laws 1885
Ch. 53 55

227 343, 344

Ch. 121.
Laws 1887

343

Laws 1889
Ch. 165 55

Laws 1891

Ch. 273 14
405 : 343
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315.

Ch. 87.
154.

Laws 1897

Laws 1899

Laws 1903

Laws 1905

488.

Ch. 23.
402.

413.
612.

Laws 1907

Laws 1909
Ch. 18 328

306 198
525 585

Laws 1911

Ch. 227 248
837 468

Laws 1912 (Special Session)
Ch. 2 585

19 585

Laws 1913
Ch. 574 56

597 23
773 22, 23

Laws 1915
Ch. 594 585

612 146

Resol. 1915
Jt. No. 32 : 247

Laws 1917
Ch. 454 23

563 193, 194
668 585

Laws 1919
Ch. 33 198

78 560
351 559. 560
537 194
667 42

248

695 345
582

BiIU1919
No. 565, S 345

'age Laws 1921 Page
247 Ch. 69 ... 7-8
560 242 341

Bills 1921
64 No. 7, S 7-8
299

Resol. 1921
Jt. No. 49, S 247

247
Laws 1923

Ch. 86 174

455 108 478

7 518
195 519
264 583

303 329 29-30
258 73
198 436 ....195, 196
585 448 295

Bills 1923
No. 1, S 450

478
518

9, S 295

Laws 1925
Ch. 11 124

233-234
472,473"

480
21 176

463
*22 176

463

30 175
49 532
58 573
66 349, 350

398-399
490

68 229
74 484
84 409
86 303
92 341
178 296, 297
191 .-. 413, 414

417,418
474

198 349, 350
201 286
211 539
234 365

429
240 313
251 399-401
264 367

284 482
570

289 492
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Laws 1925 Page
Ch. 291 324,325

303 443, 444
311 298
313 527
335 532
359 339

384-385

363 296, 297
376 428
389 424
408 342

449

482, 483
431 343, 344

400

401

585, 586
448 403
45 0 597
45 1 597

Bills 1925
No. 7, A 181

204, A 191
364, A 325
63, S 195
389, S 296, 297
506, S 296, 297

. Resol. 1925

Jt. No. 36, A 74
Jt. No. 43, A 210
Jt. No. 42, S 246

Rev. Stats. 1849
Ch. 10 sec. 25 53

12 sec. 6 54
43 54

18 196, 197

Rev. Stats. 1858
Ch. 13 sec. 25 54

15 sec. 6 54
49 54

Rev. Stats. 1878
Ch. - 36 54

37 54
Sec. 662 54

663 54

694 464
698 54
811 54
1038 (3) 133
1134 146

Ann. Stats. 1889

Sec. 662 55
875 55
8925 (2) 55
1222o 7

Stats. 1898 Page
Ch. 85 506
Sec. 160/ 14

385 ; 196
386 196
662 56
875 56
1038 (27) 7
1040 447
495 8 560
495 9 560
496 0 560

Stats. 1911
Sec. 207m 22,23

209 (6) : 22, 23
662 56
663a 56
875 56
1494J 198

Stats. 1913

Sec. 1095a 352
2394-11 213, 214
2394-16 214
4560O-38 585
4560d 1 585
4567 562

Stats. 1915
Sec. 507 333

663a 56
62.41 585

Stats. 1917

Sec. 670 (4) 582
758 (2) 345
1520 580
2394-17m 214, 215

Stats. 1919
Sec. 29.60 582

925-115 158
925-124 340-341

926-11 5 158
926-136 383
926-137 383

Stats. 1921

Ch. 89 173, 174
Sec. 29.60 (1) 583

40.01 (1) 73
1240 517, 518
1313 (1) 477-478, 480, 481
1317m-l to 1317m-15 517
1319 450
14170-1 295
1636-225 186
1978 173, 174
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Stats. 1923 Page
Ch. 17 114

25 222, 223
29 118, 120
41 223
49 24
65 240
67,.' 21

66

107

126

221-223
237, 240

73 99
8 7 288
8 8 143
8 9 143
129 154
136 : 186
153 1 86
157 166
159 229
165 : 45
180 172

282, 283
184 282
193 282
201 173
209 173
216 137, 139

Sec. 5.05 (5) 44, 45
(6) 44

5.26 (3) 44
(4)....: 155

6.23 (8) 249-250
6.32 134
6.68 248, 249

13.1 2 60
14.49 14, 15
16.01 (2) 64
16.0 7 64
16.08 (2) 64
17.10 (2) 220

(6) ; 220
17.13 (3) 114
17.16(3) 114
17.21 (5) ; 51, 57
20.01 (4) .-. 60
20.15 (3) 49
20.24 (4) 121
20.31 (2) 312, 313
20.41 (2) 195
20.60 (10) 387
23.1 1 13
24.11 (3) 22, 23
25.0 9 : 148
29.03 120
29.05 (7) 118
29.335 (1) 272
29.14 (2) 113
29.18 104

(3) 209
597, 598

Stats. 1923 Page
Sec. 29.30 80

29.39 130
29.41 104
29.43 (4) 113
29.47 (1) 112, 113

(2) 113
29.65 (1) 129

(2) 129, 130
29.575 129
29.576 129
29.59 (l)-(5) 209

(l)-(4) 597
(5) 597. 598
(6) ̂ 209

29.6 2 80
29.63 (1) 209

(3 ) 273
36.0 8 197
36.1 3 196
36.14 196
36.17 198
36.19 199
36.215 199
39.04 (4) 116, 117
39.05 82
39.07,.,. 117
40.01 (1) 72-73
40.05 (1) 29
40.06 73
40.0 9 289

(10a) 148-150
(17) 114
(20) 99

40.14 117
40.15 f3) 289
40.16 (1) 29-31

101

(31 101
(4 ) 83
(5 ) 83
(7) 101

40.21 (I) 121-123
40.50 (3) 99
40.52 (4) 148-150

(4m) 17
40.53 (2) 16

(3) 16-17
40.58 232
40.6 4 99

(5) 232
(7 158

232

40.695 (2) 158
.  232

40.74 (1) 2
(5) 3

41.13 to 41.21 221
41.16 (1) 221,223, 224

(2) 221
•  (3) 221

41.36 (2) 1
42.50 (1) 242
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Stats. 1923 Page
Sec. 42.51 (1) 242

(2 ) 242
(3 ) 242

45.07 (1) 49
(2) 49

45.08 (1) 49
(2) 49
(4) 49

47.08 (1) 188
48.33 (5) 93

(6 ) 256, 257
49.0 1 : 24
49.0 2 24

188
49.02 (1) r... 34

(4) 23
24

(7 ) 34
157

49.03 (1) 24
(2) 24

49.04 (1) 24-25
49.15 ; 24
50.07 (2) 23
51.0 1 63
52.0 2 63
56.08 (4) 216
57.07 192-193
59.01 227
59.03 (1) 51, 57

(2 ) 61
191

275
(3 ) 135

59.0 4 224
59.06 219
59.07 (2) 227
59.08 (9) 168

267

349-350
59.15 177

(3) 40
59.28 79
59.47 (1) 91

(3) 91
59.51 32
59.86 69
59.865 112
59.93 71
60.22 62
60.29 (18) 90
61.23 62
61.24 135
61.34 135
62.09 (1) 191

(5) 61, 62
(13) 4

62.11 (5) 221
62.18(1) 66

(9) 66

Stats. 1923 Page
Sec. 66.03 98

(2) 289
66.11 (2) 203, 204
67.01 to 67.18 222
67.01 (7) 222

(8) 222
67.02 (3) 10

237, 240
67.03 (1) 107

222
67.04 (1) 10

70, 71
(2) 66

107

222

515, 516
(4) : 107
(8) 107

67.0 5 222

(1) 21
70, 71

126
(4) 70, 71
(7) 66
(12) 70

237,240
67.06 71

238
67.1 2 106, 107

(1 ) 222
(2 ) 222
(3) 103
(4 ) 222

67.1 3 10
70-72

67.1 4 9. 10
70,71

70.11 (4) 132-133
(20) 6, 7

70.44 224
70.47 7
70.66 (la) 86
73.03 (14) 99
74.01 164

281
74.1 2 5
71.19 (3) 163
74.29 5
74.3 0 5
lA.ZZetseq 164
74.33 143

150

153

(1) 145
74.3 4 153
74.37 145

(1 ) : 153
(2 ) 153

74.3 8 145
74.3 9 ; ISO



Index 651

Stats. 1923 Page
Sec. 74.73 (1) 162

(2) 162
75.0 1 281
75.22 128
75.60 ; ; 6

8o!i7 to'86.2L.";;";i!;";";^ ids
80.17 109
80.1 9 109
80.20 109
81.14 (1) 109-110

(2) 110
81.15 el 8^9 95
82.02 (14) 228
82.03 (6) 203, 204
82.0 4 135
82.0 5 219, 220
83.06 (1) 287, 288
83.0 7 228
84.02 (1) 478
84.0 3 227
85.04 (1) 211-212

(4) 26, 27
211

85.05 (4) 139-140
85.1 6 141

(1) 212
87.02 (10) 287, 288
88.14 (1) 143-144
88.16 46

144

89.0 3 136
89.2 3 136
89.37 128

(1) 144
96.56 (3) 199

(8)-(9) 200
(8) 200

98.05 (1) 40
98.08 (2) 63-64
102.03 (2) 291
102.09 (4m) 115. 116

(6) ;....115, 116
102.12 215, 216
102.29 (2) 115-116
107.0 1 264
118.0 2 226
125.1 0 206, 207
127.01 156
129.01 154
129.14 123
136.01 186

263,265
(17) 244, 245
(23) 244, 245

142.01 294,295
142.0 2 295

142.0 3 295. 296
142.0 4 295
147.02 298

Stats. 1923 Page
Sec. (1) 65

271

290

147.05. 482, 483
(1) 272
(2 ) 64

147.07 272
(3 ) 102

151.0 3 19, 20
151.0 4 : 19
152.01 (2) 100
153.01 85
153.04 326
153.07 85
157.11 (7) 165-166
165.01 146

. 190

235
261

(3) 28
(5) 43
(9) 231
(30) 228

280

(32) 28-29
280

(41) 45
168.04 152
180.01 172

282

180.02...!.... 205
(7) 171

180.0 7 205, 206
180.0 8 167

(7) 205, 206
180.1 0 270
180.19 to 180.215 171, 172
180.21 174
183.25 to 183.44. 137, 139
183.25 (2) 365

(3) 273
364

183.26 (1) 139
183.27 444
183.28 (1) 67-68
184.0 8 269, 270
184.09 (1) 269

(2) 270
184.21....' 20
192.4 1 258. 262
192.4 2 258

193.01 282
201.0 1 173
201.04 173
209.1 1 173. 174
215.0 2 530
215.0 5 530, 531
216.01 137, 138

174
220.08 (7) 39

(8) 39
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Sec
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Stats. 1923 Page
221.04!(6) 204
221.32? 105
221.38 47
223.03 (1) 105

(11) 105
226.0 2 156

(7) 166-167
226.0 3 156
2261p 32
2261? 32
2264 32, 33
2302 265
2328 241

2330 93-94
2360A-1 164, 165
2360A-2 31
2360A-3 164, 165
2360n 241

244 0 463
2441 176
2443 176
2561 292
2564m 332, 333
2605 513

2610 496
2982 (15) 310-311
2983 86
2984o 86
2987 169-170

2989 169
3180a 373
3187 (1) -. 489

(2) 490
3187a 489
3200.. 387, 388
3347dd (3) 11

225, 226
3449 369
3638 547
3716a 201

225, 226
276
310

496

4163 444
4222 88
4229 88
4232 215
4276 145
4352 18
4363 318
4380 466, 467
4418 425, 426
4438A 389-390
4441 361

4467 509

44705 174

4470c 174

4471 405

447ia 405

Sec.

Ch.

Stats. 1923 Page
4508 207-208
4511 467
4529 96-97
4543i> 440
454 9 81

145, 146
586
587

455 0 319-321
4556a 421
4562c 404, 405
4568 355, 356
4587c 262
4599m 267, 268
4600 131
4601-4O (33) 131
4633 210

385
4635 356
4635a 389, 390
46356 389, 390
4654 266
•4676 509
4731 384
4733 12

50

384
47381 466, 467
4739 (5) 380
4743 548
4804 103
4841 46
4848-1 93
4971 (5) 101

(27) 453
(41) .,. 442

Stats. 1925

5  419

6  419
476

16 455
22 463
29 457-459

584

32 489
49 537, 538
67 499

515, 516
78 124

601

8 3 489
8 4 479
88 ; 541
96 .377, 378
142 .....; 294

338

147 565

153 324
159 229

168 .• 457



Index 653

Stats. 1925 Page
Ch. 180 359

505

182 306, 507
201 505
215 574
370 567

Sec. 5.05(6) 403
5.25 (5) 419
5.29 (1) 419
6.32 427
6.35 (2) 418. 419

(3 ) 418,419
6.59 476
10.39 (1) 427

(2) 427
14.42 421
14.46 421
14.53 (5a) 499
16.04 (1) 456
16.18 (1) 455

(2) 455, 456
16.20 (1) 456
17.0 9 351
17.14 352
18.01 (1) 476
20.06 508
20.10 422

(1).... . 296
20.31 (2) 312, 313
20.36 (7) 533
20.38 (10) 532
20.49 (4) 480

(8) 451, 452
459-461

20.61 (9) 305
20.73 (1) 468

(4 ) 536
20.77 (2) 387

(4) 533
21.25 536
26.1 2 437
26.13 438
26.14 (1) 436-438

(2 ) 437
(3 ) 437

27.01 (Im) 461
27.0 8 366

(7) 366
27.10 366
27.14 366
29.01 (1) 457-458
29.02 (1) 458

(2) 458
29.0 9 420, 421

(1) 404, 405
576, 577

(2 ) 404
(3 ) 576

29.1 0 405
29.1 2 405
29.13 (1) 576

Stats. 1925 Page
Sec. 29.17 (1) 458

29.18 458

576, 577
(3) ; 597, 598

29.24 (3) ? 314
29.25 (1) 571

(2) 571
29.2 6 584

29.29 (3) 561
29.32 (1) 584, 585

(2) 584, 585
29.33 (1) 485

(5) 485
(5a) .-.484-486

29.48 380
29.59 (1) 598

(2) 598
(3) 598
(4 ) 598
(5 ) 597, 598

29.6 0 582, 583
29.61 (1) 458

582

29.62 (1) 485, 486
29.625 484-486
29.63 (1) 380

405

30.01 487
31.23 488
33.04 422
36.06 (6) 568
36.25 ; 468
37.25 417, 418
37.251 (1) 417,418
37.253 (2) 418
39.07 (9) 540, 541
39.14 (I) 580-582

(4 ) 581
(5 ) 581

40.04 302
40.17 332-333
40.18 333

40.22 443
40.29 (4) 583, 584
40.43 583
40.47 399
40.51 (4) 400
40.53 583, 584

(3 ) -. 583
(4 ) 583

40.595 (6) 399, 401
40.64 454

(1)... . 301, 302
(la) 301, 302

40.85 (1) 343
401

- 564, 565
(6 ) 585

41.15 596
41.16 (1) 563

(2) 563
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Stats. 1925 Page
Sec. (6) 562,563

42.41 (2) 552
(3) 552, 553

45.275 (1) 278
413

(2 ) 413
(3) 413

474
46.116 338
46.1 7 580
46.18 (1) ,•■534, 535

679, 580
(2 ) 634
(3) 535
(9) 535

46.19 (1) 634, 535
579

46.20 (1) 593
(4 ) 693
(6) 593

48.07 (1) 519
(3) 519

48.08 (3) 326
48.33 (5) 416

426
475

542-543
(6 ) 475

557, 558
49.02 (2) 349

(3 ) 349
(4 ) 348
(7 ) 605

49.03 (1) 604
(2).; 605

49.10 432
49.14 (1) 579

(2 ) 579, 580
(3) 580

61.01 to 51.11 567
51.0 1 432
51.07 551

(3) 551
51.1 1 550

567
(6) 551

51.12 (6) 432
52.02 U) 567
55.0 3 431

555
55.07 (1) 431

554, 555
55.11 (1) 659-561

(2) 560
66.18 559, 560
56.20 558-561
57.06 339
57.0 7 326
57.0 8 577, 578
57.0 9 578
57.10 578

Stats. 1925 Page
Sec. 57.11 578

57.115 578
57.12 578
58.0 2 323

(5) 361
58.03 (2) 331, 332
68.035 331-332
59.07 (4) 593

(6 ) 431
(11) 372

538, 539
59.08 (8) 540, 541

(9) 349, 350
375

398-399
494

59.0 9 490
59.15 464-465

(1) 431
554-555

(5 ) 497
(7) 689

59.20 421
(6 ) 594

69.23 431
59.28 (7) 346, 347
59.34 374
59.42 (41) 497, 498
59.46 (2) 545
59.47 (2) 411-412

(3) 602
(8 ) 602

59.49 411
59.51 590

(I) 345
(II ) 590

59.86 544
59.88 549, 550
60.18 (1) 518
60.19 314
60.5 4 589
60.55 589
61.53 314
62.09 (6) 417
62.12 (6) 340. 341
62.20 (3) 383
66.001. 349
66.04 (7) 575
66.05 (1) „..373, 374
66.0 6 499
66.11 (2) 494
67.01 (8) 499
67.02 (3) 499
67.03 (2) 329
67.04 (2) 515, 516

(6 ) 329
(7 ) 366

67.0 7 367
69.36 411
69.3 7 411
69.39 411



Index 655

Stats. 1925 Page
Sec. 70.11 (4) ; 434

70.13 (1) 446
•70.31 346, 347
70.39 347
70.68 334
70.75 (1) 540, 541
74,10 : 334-335
74.29 347
74.3 0 347

74.695 (1) 527
(2) 527
(3 ) 528
(4 ) 528

•  ' (5) 528
(6) 527

75.27 357, 358
75.3 2 : 358
75.3 3 358
75.36 357, 358
78.01 124

233-234

277

601
78.0 2 124

(1) 601
(3) 284

78.0 3 284
78.04 285

78.05 124
285

78.0 7 124
284-285

78.0 8 471
78.0 9 125

599, 601
78.1 0 234-235
78.1 1 471
80.0 2 311, 312

408, 409
oil

80.11 450
81.11 518
82.01 468
82.04 (3) 514
83.03 (6) 410

451

511
83.0 7 311, 312

489, 490
83.0 8 311, 312
83.1 4 509, 510
84.0 1 479

(3) 473
84.02 (1) 355

477, 479
(3) 354, 355
(7) 354, 355

479
84.03 (9) 472-473
85.05 (4) 304, 305

(6) 305

Stats. 1925 Page
Sec. 85.13 (1) 319

85.15 (2) 278
365

429, 430
85.16 (2) 538, 539
86,04 373
86.0 7 •. 359
86.08 ;,..359, 360
86.11 : 359-360
86.16 (3) 360

(4) 360
87.0 1 450

(1 ) 408, 410
(2) ; 410

450
87.02 450

(6) 451
87.03 450
87.04 450

(2) 362, 363
87.0 5 450
88.02 (4) 541

(8) 541
88.04 (10) 540-542
88.08 541
88.18 541
89.37 (5) 344
93.06 448

(2) 306
447, 448

93.07 448
93.10 (1) 305
96.01 (1).,.., 377, 378.

(2).,..,' : 377, 378
96.03 {!) 377, 378
98.07 (3u) 181
99.32 424
102.03 to 102.34 299
102.07 (2) 375
102.09 (4m) 465
102.27 299
115.07 (3a) 433, 434
125.13 (10) 483

(11) 483
129. 01 to 129.24 508
129.01 566
129.05 315

(1) 572
129.11 508

129.1 4 421
129.1 5 507
129.17 507, 508
133.17 (1) 306, 308. 309
134.01 336, 337

501, 504
530

(1) 370-371
525

637, 538
142.01 295

339
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Swi-

Stata. 1925 Page
Sec. 142.03 296

142.0 4 295
338, 339

142.0 8 338, 339
143.03 (2) 300
143.05 (3) 442

•  145.02 (2) 391
145.0'3 391
145.0 5 391
145.06 391
' 145.07 : 391

147.02 (3) 342
449

147.0 9 570
147.14 298
147.1 5 603
147.1 6 603
147.17 482, 483
147.20 (3) 379

(4) 379
147.23 442
152.02 (1) 427
153.03 324, 326
153.04 324-326
153.05 (2) 325
157.12 (2) 396, 397
159.01 (1) 329

(2) 230
(6 ) 230

159.0 7 : 230
159.11 230
165.01 (2) ; 526

(28 ) 330
(29) .". 525, 526
(30) 330

428

(31 ) 320
(32) 330

440

526

168.03 (1) 454-455, 457
168.04 457
175.02 (3) 387, 388

595

175.07 (4) 492-493
180.07 588
180.08 (7) 342-343
180.22 (6) 359
181.02 342, 343
182.0 1 506
182.1 3 506, 507
189.02 (5) 365

(7 ) 273
364

414, 415
189.07 444

192.41 381
201.02 505

201.05 (1) 505
209.04 (1) 462

(6) 462

Stats. 1925 Page
Sec. 210.01 to 210.04 568

215.0 1 462

215.02 530, 532
215.05 530, 531
215.20 316

215.312 481
216.0 1 573, 574
216.0 2 573, 574
216.0 3 573, 574
216.0 4 573, 574

(13) 574
220.0 5 481
221.03 (7) 309
226.0 2 323

445

236.0 8 32

236.0 9 :.... 32
236.1 2 32, 33
240.06 265
245.01 241
245.03 93-94
247.14 164

247.1 5 31

247.1 6 164

247.20 241
253.0 1 463

253.0 2 : 176

253.03 176

255.31 292

256.02 332

260.1 3 513-
260.1 5 513-514
260.1 9 496

271.28 520

272.18 310-311.
272.2 0 86
272.22 86

272.25 : 169-170
272.2 7 ; 169
280.0 2 373

281.0 3 489
281.04 (1) 489

(2) 489
285.01 387, 388
289.53 II

225, 226
292.44 ; 369

302.03 547

304.2 1 ; 201

225, 226
276

310

496

594
.327.09 •, 444
.330.19 88
330.2 8 88
330.31 215
331.26 145

340.1 6 18

340.26 318
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Stats. 1925 Page
Sec. 340.45 466,467

343.20 425, 426
343.401 556, 557
343.41 389-390

343.413 (1) 367, 368
343.44 361

343.69 509

343.72 2 174

343.72 3 174
346.01 405

346.0 2 405

346.60 207-208
347.02 467
348.0 1 537

348.0 2 537

348.07 96-97

348.226 440

348.2 8 81

145, 148
586

587

596

348.2 9 319-321

348.351 421

348.383 404

348.40 355, 356
348.412 286
351.3 0 262

Stats. 1925 PagO
Sec. 351.57 267, 268

(1) 491
500

352.01 131
352.03 131
352.06 591
353.25 210

385

353.27 356
353.2 8 389
353.29 389
355.18 266
355.40 509
359.05 340

384, 385
359.0 7 12

50
384, 385

512

359.17 486, 467
360.01 380
360.05 548
361.3 0 103
363.03 46
364.07 93
370.01 (5) 101

(12) 491
(27) .-. 453
(28) 567
(30) 491
(41) 442

Stock. See Bonds.

Street railways. Sec Corporations, public utilities.
Summons. See Courts.

Superintendent of county institution. See Public Officers.
Superintendent of public property. See Appropriations and Expenditures.
Superintendent of schools. See Education.
Superintendent of schools, county. See Public Officers.
Supervisor of dance halls. See Public Officers.
Supervisor, town. See Public Officers.
Supervisors. See Public Officers.
Supervisors. See Public Officers, county board.
Tax commission. See Public Officers.
Tax sales. See Taxation.

TAXATION
Tax returned delinquent levied on shares of stock held by individuals

in national bank (which failed) may be collected by sheriff by
levj' and sale of property of owner of shares or by action of debt 5

Real estate occupied by owner for residence, garage, oil station, and
other purposes and also for telephone business. 50% of which
is used for purposes other than telephone business, is rightfully
assessed and taxed for 50% of value 6

Exemption, homestead—claim can be made onlj' when alleged
homestead is owned and occupied by person making applica
tion 86

District attorney cannot properly represent bank in action brought
against sheriff to restrain him from collecting alleged illegal
assessment or tax 90
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TAXATION—Continued Page
Motor vehicle fuel tax—state officers and employes operating

vehicles on highways in state service are not exempt 124
Refunds to purchasers of amounts paid for drainage certificates 128
Exemption—lot on which no buildings stand is not exempt under

70.11 (4) 132
It is not necessary, under 88.14, that lands upon which both general

taxes and drainage assessments are delinquent be advertised
for sale separately 143

Tax sale—notice of delinquent, may be published in newspaper in
which county treasurer is stockholder 146

Delinquent taxes—county treasurer must sell lands for, where taxes
are illegal 148

Delinquent tax list—county treasurer may receive bids for publica
tion and may select newspaper on basis of such bids where list
contains 2,000 descriptions 152

Property not subject to taxation cannot be assessed and cannot be
taxed 159

Where excessive tax is paid to city under protest and recovered back
from city after settlement with county and state, city is entitled
to credit for county and state proportions of such tax in adjust
ment with count}' for ensuing year, which should bq levied back
against city in next tax levy 162

County treasurer cannot pay town treasurer excess of delinquent
roll over county levy at time of return of delinquent roll 163

Town treasurer cannot attach real estate for unpaid real estate
taxes 163

Motor vehicle fuel ta.x—gasoline purchased in Illinois and used on
Wisconsin highways is subject 233

Motor vehicle fuel tax—federal government need not pay, upon
gasoline purchased by it for use in motor vehicles owned by
federal government and used for motorized organizations of
Wisconsin national guard 277

Taxes are lien upon land until paid; tax deed issued therefor cuts off
deed to county for higliway purposes obtained from owner after
such taxes arc returned delinquent and sold by county 280

Motor vehicle fuel tax—several questions answered involving con
struction and application of new law 283

Collection by distress—it is duty of town treasurer to collect real
estate taxes from personal property, if possible 334

Collection by distress—county treasurer has no authority to collect
real estate taxes from personal property 334

Drainage assessment deed and tax deed have same standing;
neither has priority 344

Bank stock assessment—$30 limitation on sheriff's fees on execution
applies to each stockholder who refuses to pay tax as provided
in 70.31..,..^ ; 346

Tax sale—sec. 75.27, Stats., applies to tax deed issued to county as
well as to deed issued to individual 357

Delinquent taxes—special assessments should be entered in rolls in
separate column, returned in delinquent roll in separate column
and sold separately; separate certificate should be issued for
each 382

Holder of special asse.ssrnent certificate must redeem general tax
certificate to protect his lien 382

Special assessment returned delinquent should not be charged back
to county nor credited to city as part of delinquent tax uncol-
iected 382

Exemption—property of Onaway Camping Association, organized
exclusively for educational, benevolent, charitable and reforma
tory purposes, is exempt from taxation although it has capital
stock 434
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TAXATION—Continued Page
One school district may recover from another district taxes on prop

erty in former district erroneously assessed, levied, and paid to
latter district; ch. 303, L. 1925, contains no time limitation 443

Personal property owned by concessionnaires and situated on state
fair grounds is liable to taxation in town wherein grounds are
located 445

Motor vehicle fuel tax—'Statc treasurer is authorized to require gaso
line dealers to report number of gallons of gasoline purchased,
firms or persons from whom purchased and number of gallons
purchased from each firm or person 470

Total amount of taxes which could have been levied (exclusive of
amount levied under 1317m—1 to 1317m—15) in 1921 in town
containing two congressional townships and more than 500 in
habitants was 7 mills on dollar of assessed valuation of taxable

property of town plus S4,000, subject to limitation in 60.13 517
Ch. 313, L. 1925, see. 74.095, Stats., does not affect rights and inter

ests of person holding first or prior lien, whether mortgage or
other lien 527

Motor vehicle fuel tax—paid on fuel used by self-propelled highway
(also water and gas main and sewer construction) equipment
while actually used in construction work is subject to refund;
tax paid on fuel consumed by equipment while traveling under
own power over open highways to and from construction job
is not subject to refund., 599

Teachers' retirement act. See Education.
Teachers' retirement fund. See Education.

Threats to injure. See Criminal Law.
Title guaranty companies. See Insurance.
Town board. See Public Officers.

Town chairman. See Public Officers.

Town chairman. See also Public Officers, supervisor.
Town clerk. See Public Officers.

Town officers. See Public Officers.

Town supervisor. See Public Officers—supervisor, town.
Town treasurer. See Public Officers.

TRADE REGULATION
Voluntary assignment—written assignment of all property for bene

fit of creditors by insolvent debtor conveys all property both in
and out of state; but where such assignment is made under law
like Wiscon.sin's, which has compulsory discharge provision, it is
bankruptcy law and has no effect on property outside .state as
against attaching creditors especially of that state 36

Antitrust law—under facts stated methods of selling gasoline do not
establish violation of 133.17 306

Trading stamps—use of credit card in question shows violation of
law 336

Trading stamps—giving of card with sale of coupon book by oil
company which entitles purchaser to receive thousand-dollar
travel accident insurance policy is violation of law 370

Chattel mortgage loans—person or corporation loaning on chattel
security may charge commission at rate 4% per annum for time
of loan, not exceeding one year 433

Trading stamps—giving of coupon for $1.00 as part payment on ac
count of purchase of lot of hosiery entitling purchaser to send
seller S3.00 together with coupon on chain letter scheme, is
violation of law 501

Trading stamps—law is not violated by company selling dolls at
10^ each where it is not required that purchaser shall use insert
attached to products sold; but law is violated if it is required
that insert be returned in purchasing doll 521
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TRADE REGULATION—Continued Page
Trading stamps—vending machine which gives, in return for nickel,

package of mints alone or varying number of metal slugs good
for live cents in trade as shown by indicator before nickel is de
posited, is violation of law 528

Trading stamps—scheme by which that purchaser of merchandise
is given phonograph whose key is only one of 5000 keys given
such purchasers which fits certain Yale lock is violation of law.... 537

Trading stamps. See Trade Regulation.
Transient merchants. See Peddlers.

Transportation of fish. See Fish and Game.
Transportation of pupils. See Education.
Transportation of pupils. See School Districts.
Trees, shade. See Bridges and Highways.
Truant officers. See Public Officers.
Trunk highways. See Bridges and Highways.
Trust companies. See Banks and Banking.
Trust company banks. See Banks and Banking.
Trustees of county institutions. See Public Officers.
Trustees of tricounty institutions. See Public Officers.

TUBERCULOSIS SANATORIUMS

Legal settlement is condition of admission to county sanatorium at
public e.xpense.. 23

Adraissibility of indigeut Indian residing on reservation discussed ... 23
Board of trustees of tricounty sanatorium do not exceed their powers

in providing for insurance of tricounty sanatorium building 593

Tuition. See Education.

UNIVERSITY

University extension building—purchase or erection at Milwaukee
not prohibited 194

Extension department has no authority to give correspondence
courses without cost to ex-service men 417

State insurance—property of University Building Corporation
cannot be insured in state fund 568

Vacancies. See Public Officers.
Vacations. See Counties, county employes.
Vaccination. See Public Health, communicable diseases.
Vagrants. See Criminal Law.
Village president. See Public Officers.
Villages. See Municipal Corporations.
Vocational schools. See Education.
Vocational schools. Sec also Education, industrial education.
Voluntary assignments. See Trade Regulation.

WEIGHTS AND MEASURES
Dairy and food commissioner has no duty to perform enforcing

standards and stipulations fixed in private agreements between
American Guernsey Breeders' .Association and farmers or mem
bers of its club, as to standards of Guernsey milk products 160

Standard bottles—sale of milk by club in connection with sale of
meals, in bottles not of size or marked in accordance ̂ vith pro
visions of 125.10 is sale in violation of section 207

Plums and grapes are not included in provisions of 125.13 (10) 483

Wholesale produce dealers. See Markets.
Wills. See Mortgages, Deeds, etc.
Wisconsin general hospital. See Indigent, Insane, etc.
Wisconsin general hospital. See PubUc Health.
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WISCONSIN STATUTES Page
Repeal of sec. 207r«, Stats. 1911, did not affect authority of state to

make reservations of mineral and water power rights in deeds;
same authority to make such reservations was contained in 209,
Stats. 1911, not repealed 22

Referendum to submit question to people cannot, under any existing
statute, be ordered by joint resolution; requires law enacted by
legislature and signed by governor 246

Figures 51.01 to 51.11, as used in 52.02 (1) include 51.11 567

Wisconsin veterans' home. See Mortgages, Deeds, etc.—wills.
Witness fees. See Courts.

WORDS AND PHRASES

Person—Wisconsin veterans' home is "person" within meaning of
will in question and entitled to residue of estate 48

Highways—fact that shortest highway is blocked with snow so as to
prevent automobile traffic during certain periods does not pre
vent it from being nearest traveled highway 101

Highway—-private road leading from public highway to parent's
home cannot be counted in determining distance to schoolyard.. 101

"Reputable" as used in 147.07 (3) defined 102
Residence for purposes of apportionment of school fund income

defined 121

"School j'ear" as used in 40.595 (6), Stats., means academic year 399
Berries—plums and grapes are not included in provisions of 125.13

(10) 483
When association is "organized" discussed 530
"Schools" as used in 39.14 (1), Stats., refers to educational establish

ment maintained by school district and does not mean separate
departments of such establishments 580

"Reputable"—college maintaining standard of preliminary educa
tion designated in 147.15, Stats., and requiring at least four
courses of eight months each is "reputable professional school".. 603

WORKMEN'S COMPENSATION

When injured employe or his dependents elect to recover from third
party under 102.09 instead of workmen's compensation act,
state is entitled to payment under 102.09 (4m) (1) and 102.09
(6) (d) -. 115

Statu^ of limitations—filing of application for adjustment of claim
stops running of statute of limitations 212

.Mien—application for adjustment of claim may be filed by consul
or his representative 212

Allen—person residing in country occupied by enemy is considered
enemy 212

Statute of limitations—is suspended as regards persons residing in
country occupied by enemy 212

Juror—whether employe of county within meaning of law is not
decided 291

Supervisor of dance halls while performing duties of his office comes
within provisions of act; if he was appointed by chairman of
town who had no specific authoritj- to appoint him, still he is de
facto officer and comes within protection of act 374

Employer subject to state compensation act, who hired employe in
Wisconsin, is liable for payment of compensation under 102.09
(4m) (f) although employe was killed in Michigan and depend
ents made settlement under Michigan law 465

Worthless checks. See Criminal Law.
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