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Indigent, Insane, etc.—Public Health—Communicable Dis
eases—In county under county system for care of poor cost of
antitoxin for indigent person, furnished by local board of health,
is to be paid by county and not by local municipality.

January 2, 1924.

Miss Dorothy "Walker,

District Attorney,

Portage, Wisconsin.

Columbia county is under the county system for the care of the
poor. You ask for an opinion as to whether the county or the
local municipality in the county in which an indigent person
has his legal settlement is liable for the cost of antitoxin fur
nished such indigent person by the local board of health.
I think the cost is to be borne by the county, and not by such

local municipality.

Sec. 143.03, subsec. (2), Stats., provides, in part:

"Local boards of health * * * under direction of the
state board, shall furnish antitoxin free to indigent persons suf
fering from communicable disease."

This subsection does not provide for the cost of antitoxin so
furnished, and neither the local board of health nor the state
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board of health has any funds created for the purpose of paying
such cost; but sec. 143.05, subsec. (10), provides, in part:

"Expenses for necessary nurses, medical attention, food and
other articles needed for the comfort of the afflicted person, shall
be a charge against him or whoever is liable for his support. In
digent cases shall be cared for at municipal expense. If he is a
legal resident of another municipality of this state, the expense
of care shall be paid by such municipality, or by the county
where the county system for the care of the poor has been
adopted, * *

Sec. 143.02, subsec. (4), Stats., empowers the state board of
health to

"adopt and enforce rules and regulations for guarding against
the introduction of any such [communicable] disease into the
state, for the control and suppression thereof within it, * *

and subsec. (5) of this same section requires all public officers to
respect aud enforce such rules and regulations and to cooperate
with the state board in carrying out the provisions of this sec
tion, and provides that if such co-operation be refu.sed or with
held the state board may execute its rules and regulations by
agents of its own appointment,

"and expenses incurred in so doing shall be paid by the county,
city, town or village, except they are incurred for the prevention
and control of Asiatic cholera and the state has created a fund
for that purpose."

Sec. 49.15, Stats., provides that where a county has adopted
the county sj'stem for the care of the poor the county shall relieve
and support the poor in such county.
I think that these various provisions of the statute make it

clear that all expenses of the care of indigent persons afflicted
with a communicable disease (except Asiatic cholera), including
that of furnishing antitoxin by the local boards of health, are to
be paid by the county where the county is under the county
system for the care of the poor, and by the local municipalities
in other cases.

FEE
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Counties—Dance Halls—Where county dance hall ordinance
does not specifically except cities in county having dance hall
regulations, county ordinance applies to such cities.

January 3, 1924. _
M. J. Paul,

District Attotmey,

Berlin, Wisconsin.

In your letter of December 28 you refer to a dance hall ordi
nance passed by your county. This ordinance docs not except
any cities in the county from tlie provisions and requirements
of the ordinance, nor does it. directly nor by inference find that
any dance hall regulations within any city or village within the
county are satisfactorily regulated.
You inquire whether

"we can compel tlie city of Berlin, which has an ordinance of its
own, to pay the license fee and be covered by the rules and regu
lations as set out in tlic county ordinance."

I assume what you mean by this inquiry is that you desire to

know whether public dance halls licensed by the city of Berlin
are subject to the county licensing provisions or whether they
are exempt from such regulations.
In this connection, I call your attention to sec. 59.08, par. (9),

which provides in part:

"* * * The county board may except from the provisions
of such ordinance or regulation dance halls or other places of
amusement which are already satisfactorily regulated under the
provisions of any city or village ordinance. Nothing in this
subsection or in section 4599»( shall be so construed as to take
away from cities any of tlie powers which they now have to li
cense and regulate tlie ])lacea of amusement here enumerated,
nor to prevent cities from passing more comprehensive or strin
gent regulations."

You will observe that the statute in clear terms gives the

county board the option of including or excluding cities and
villages from the operation of the county ordinance. In addi

tion, the act expressly reserves the rights of cities to license and
regulate dance halls and places of amusement and to prescribe
"more comprehensive or stringent regulations." Quite appar
ently, these provisions contemplate regulation both by the city
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and the county in those cases where the county determines that
such regulation is neeessaryj or where the city considers that
more comprehensive or stringent regulations are necessary than
those prescribed by tlie county. In view of the fact that the
county board has not excepted any city and has not found that
the ordinances regulating dance halls in the city of Berlin are
sufficient to carry out the policy of the county, with reference to
dance halls, it must follow that the ordinance applies to the city
of Berlin, and that the regulation so provided is in addition to
any that may be provided by the city, but does not supersede
such city regulation, except in those instances where the regula
tion by the city would in effect nullify the regulation by the
county. In such cases, the city regulation would have to give
way to the county regulation.
RhlR

Courts—Public Officers—Judges—Judge of civil court in Mil
waukee county holds office as provided by sec. 17.21, subsec. (2),
and not according to provisions of ch. 320, Laws 1913.

January 5, 1924.
Honorable John J. Blaine,

Governor.

In your letter of January 4 you refer to the expected vacancy
in one of the civil judgeships of Milwaukee eoimtj'", and state:

"Ch. 320, Laws 1913, sec. 2 thereof, provides that the person
so appointed shall hold his office until his successor is duly elected
and qualified 'as hereinafter provided.' These words appear to
refer to a ease where the vacancy hapiiens within forty days
before the first Tuesday of April of the then year, and the person
appointed to fill such a vacancy evidently holds his office until
his successor is elected in the next ensuing year, at the April
election, and qualifies.

"However, sec. 17.21, subsec. (2), provides that a civil judge
created under a general or special act, ajipointed by the governor,
shall hold office until the fi rst Monday of June next succeeding
an election held as provided in sec. 8.02, and it appears that
sec. 8.02 contains substantially the same provi.sions as eh. 320,
Laws 1913, to which I have called your attention.

"There is an ob.scurity in the law and a possible conflict, and
my question is as to the termination of the term of the person
whom I may appoint as civil judge."
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The present see. 17.21 is a consolidated and revised section
created by ch. 362, Laws 1919, while, as you pointed out, the civil
court act amendment was passed as ch. 320, Laws 1913, and pro
vides for filling vacancies as you have indicated. Ch. 362, Laws
1919, is entitled,

"An act to renumber and revise the sections of chapter 17
of the statutes, relating to resignations, vacancies and removals
from office; to assemble therein pertinent local provisions scat
tered throughout the statutes; * * * ^nd generally to con
solidate, revise and ])rovide imifonn prnvUions relating to resig
nations and removals from and vacancies in offices of the state,
counties, ®

Sec. 41 of this chapter, being sec. 17.29, Wis. Stats., provides;

"The provisions of this chapter supersede all contrary pro
visions in either the general law or in special acts, * * •
and shall govern in the ease of all offices •hereafter created, either
by general law or special act, unless otlierwise specially pro
vided."

Since eh. 362, Laws 1919, expressed the intent to consolidate
and revise the various laws of the state relating to vacancies in
offices of the state, and its subsidiary municipal corporations,
and to make the procedure uniform, and, moreover, provided
that it should supersede provisions of tlie general laws as well as
special acts relating to the same subject, it must necessarily
follow that the provi.sions of ch. 320, Laws 1913, in so far as they
are contrary to the provisions of sec. 17.21, are superseded by
that section.

You are advised, therefore, that the term of office of a judge
appointed to fill a vacancy in the civil court of Milwaukee county
is governed by the ])rovisions of sec. 17.21, subsec. (2), and not
by the provision.s of ch. 320, Laws 1913.
RMT?
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Bridges and Highways—Coimties^Coxmtj clerk is required to
sign all orders on county treasurer for disbursement of highway
funds under provisions of sec. 83.04, subsec. (4),

January 5,1924.

James Murray,

District Attorney,

Fond du Lac, Wisconsin.

In your letter of December 27, you state:

"In November, 1921, resolution was passed by county board
of Fond du Lac county, in substance holding that highway funds
should be kept in a separate fund in the custody of the county
treasurer and disbursed by orders drawn by chairman of county
board, county highway commissioner, and countersigned by
county treasurer. It seems to me that this procedure is pro
vided for and strictly proper under sec. 83.04, subsec. (4) of
laws of 1923.
"County treasurer contends that orders should be signed by

county clerk, chairman of county board, and countersigned by
himself and in support of this proposition he, no doubt, relies
on sec. 59.81, subsec. (2).

Sec. 59.81, subsec. (2), provides:

"In all counties having a population of less than three hun
dred thousand, all disbursements from the county treasury shall
be made by the county treasurer upon the written order of the
county clerk after proper vouchers have been filed in the office of
the county clerk; and in all cases where the statutes provide for
payment by the treasurer witliout an order of the county clerk,
it shall hereafter be the duty of the county clerk to draw and
deliver to the treasurer an order therefor before or at the time
when such payment is required to be made by the treasurer. The
provisions of this subsection shall apply to all special and general
provisions of the statutes relative to the disbursement of money
from the county treasury."

Sec. 83.04, subsec. (4), in part, provides;

" * • * In case of noneontract work payment shall be made
monthly upon verified, detailed, statements and pay rolls pre
pared by the county highway commissioner and approved and
allowed by the county highway committee, and all payments shall
be made by orders on the county treasurer in the ordinary form
signed by the chairman of the county board and the county
clerk, unless the county has adopted some different method of
making disbursements, in which event it shall be according to
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such method and all orders shall be drawn upon and paid out
of the fund provided for such coustruction. Said statements and
pay rolls shall be filed with the county clerk."

Your inquiry, therefore, presents the question whether the
specifit.' provisions of sec. 83.04, subsoc. (4), supersede or qualify
or authorize the county board by ordinance to limit the broad

language and policy expressed by sec. 59.81, siibsec. (2).
In order to determine the proper construction to be placed

upon these sections, it is well to bear in mind that prior to the

passage of sec. 59.81, snbsec. (2), the tax commission, under the
authoritj'- vested in it to prescribe uniform methods of account
ing for municipal corporations, had adopted a requirement simi

lar to that contained in the section referred to; and apparently

this section was passed in order to give express sanction to this

practice and to insure, through a requirement of greater dignity,
the observance of this practice. The state therefore stands com
mitted to the policy of uniform methods of disbursing money and
keeping check upon the public officials, evidently for the purpose
of aiding the state tax commission in complying with the pro
visions of the law with respect to auditing the accounts of various

municipal corporations, and thereby to decrease the labor and
time required in making such audit.
For this rea.son, it is necessary to bear in mind the public

policy back of sec. 59.81, subsec. (2), in determining the proper

construction to be placed upon sec. 83.04, subsec. (4), and in
order that this policy of uniformity may not be unduly inter
fered with, it is felt that if at all possible sec. 83.04, subsec. (4),
should be construed to require such orders to be signed by the
county clerk in all eases. A reading of this section makes it quite
apparent that the legislature did not intend to authorize the

county boai'd to nullify the general policy with reference to dis
bursements, for included in the sentence relating to disburse
ments, provision is made for monthly payment

"upon verified, detailed, statements and pay rolls prepared by
the county highway commissioner and approved and allowed by
the county highway committee."

Effect, therefore, can be given to the clause, "unless the county
has adopted some different method of making disbursements,"

without changing the general statutes with regard to the'signing
of orders by the county clerk. And in view of this fact, and the

specific direction of see. 59.81, subsec. (2), that
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"The provisions of this subsection shall appb' to all special and
general provisions of the statutes relative to the disbursement of
money from the county treasury,"

it must follow that the plan adopted by your county board in
the resolution of November, 1921, is unauthorized, and future
payments should be made in compliance with sec. 59.81, subsec.
(2), and such additional requirement as the county board may
direct, which are not inconsistent with the provisions of said
section.

This construction is further fortified by the legislative history
of the present sec. 83.04, subsec. (4). Prior to the passage of
ch. 108, Laws 1923, the subject matter covered by this section
was contained in sec. 1317?n—7, subsec. 3. In explaining the
changes made by the new law, the revisor said:

"The manner of making disbursements is slightly changed to
make the same confoian more nearly to the usual practice' of
disbursing county funds." (Bill No. 1, S., p. 72.)

Because of the great length of the bill, the judiciary committee

of the senate concluded that all changes in the substance of ex
isting laws affected by this bill .should be incorporated in a new
bill, and instructed the revisor to draw a new bill including such
changes. This was done, and bill No. 365, S., was introduced,
carrying the same provisions with respect to this subject matter.

This bill became ch. 446, Law^s 1923. The usual practice being

that prescribed by sec. 59.81, subsec. (2), it must follow that the
legislature intended to give authority to the county board to
modify methods of the disbursement of county funds only in so
far as such methods were not inconsi.stent with the "usual prac

tice. ''

RMR
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Dairy and Food—Bahcock Test—Corporation may be prose
cuted where agent or subagent, acting under direction of cor
poration, uses 9-gram sample to test cream.

January 7, 1924.

J. Q. Emery,
Dairy and Food Commissioner.

The following is quoted from your letter of December 12:

"A corporation wliieb we will designate as A operates a
creamery and is licensed under sec. 98.06. In addition A op
erates several receiving station.s licensed under sec. 98.06. The
person in direct charge of the receiving station is in practically
all cases paid a comini.ssion for buying cream and is not paid
a regular salary. This person in many instances hires another
person to receive, weigh and test the cream purchased. A
furnishes the weights, scales, cans and other equipment neces
sary for the operation of the rcc(nviiig station and, in almost
all instances, furnishes the capital to operate. The persons
in direct charge of the receiving .stations are under the super
vision of an employe of A having the title of territorial man
ager. "We have reliable information that the territorial man
ager has,, in several instances, personally instructed those in
direct charge of the receiving station or those employed by
that person to test cream by using a 9-gram sample instead of
an 18-gram sample as required by sec. 98.09 as interpreted
by the attorney general."

You ask: 1. Can action be brought against corporation A
and the penalty provided for by sec. 98.13 be applied where

the testing of cream is done with a 9-gram sample by the per
son in direct charge of the receiving station? 2. Can a prosecu
tion be brought against corporation A when the testing is done
by an employe of the person in direct charge of the receiving
station when a 9-gram sample is used instead of an 18-gram
sample ?

Subsec. (1), sec. 98.09, Stats., provides in part:

"* * * Cream shall be tested by weight and the standard
unit for testing shall be eighteen grams, and it is hereby made
a misdemeanor to use any other standards of milk or cream
measure where milk or cream is purchased by or furnished to
creameries or* cheese factories and where the value of said
milk or cream is detoi'mined by the per cent of butter fat con-
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tained in the same, oi' wherever the value of milk or cream
is determined by the per cent of butter fat contained in the
same by the Babcock test."

The offense is the using of any but the 18-gram sample. The
person actually using the 9-gram sample violates the law and
is subject to the penalty imposed by subsee. (3), sec. 98.13. If
the misdemeanor is committed at the direction of the employer
or principal, such employer or principal is also guilty of the
offense. iVssuming the facts to be as stated, the corporation
could be prosecuted whether the 9-gram sample is used by the
person in direct charge of the receiving station or by an em
ploye of the person in direct charge of the receiving station.
ML

Agr-iculture—Drainage—Comities—County clerk is required
to sign all ordei's on county treasurer for disbursement of drain
age funds.

January 7, 1924.
B. Er. Jones,

Department of Agricultural Engineering,

University of Wisconsin.

You quote sec. 59.81, subsec. (2), Stats., which provides:

"In all counties having a population of less than three hun
dred thousand, all disbursements from the county treasury shall
be made by the county treasurer upon the written o)*(ler of the
county clerk after i)roper vouchers have been filed in the ofSce
of the county clerk; ami in all cases where the statutes provide
for payment by the treasurer without an order of the county
clerk, it, .shall hereafter be the duty of the county clerk to draw
and deliver to the treasurer an order therefor before or at the
time when such payment is requii-ed t() be made by the treas
urer. The provisions of this subsection shall apply to all spe
cial and general provisions of the statutes relative to the dis
bursement of money from the county treasury."

You a.sk as to its application to funds in the hands of the county
trea.surer to be expended upon farm drainage projects.
In view of the broad provisions of sec. 59.81, .subsec. (2), it

must be held that this section applies to the funds referred to
by you, even though such funds arc separate funds in the hands
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of the treasurer, and for this reason, before any of such funds
may be paid out, an order must be issued by the county clerk.
This, of course, docs not in any way change the requirement of
sec. 88.18, Stats., requiring a direction of the court or proper
warrants of the drainage board calling for the disbursements.
The history of see. 59.81, subsec. (2), confirms this conclusion,
in that prior to its passage the tax commission, pursuant to
authority vested in it, had prescribed similar requirements for
county accounting, and sec. 59.81, subsec. (2), was passed merely
to insure, through a requirement of greater dignity, the observ
ance of this practice. It occurs to me that the policy of the
state, expressed by this section, is to provide a uniform method
of disbursing money and keeping check upon public officials,
evidently for the purpose of enabling the state tax commission
to comply with the provisions of the law with respect to audit
ing the accounts of various municipal corporations and there
by decrease the labor and time required in making such audit,
for this reason, wherever county funds are disbursed pursuant
to any method prescribed by such authority, it must be held
that the general provisions of sec. 59.81, subsec. (2), must apply,
unless the legislature specifically declares they should not apply.
This was not done by the provisions relating to drainage funds,
and, for this reason, this general provision relating to disburse
ments of funds in the hands of the county treasurer must be
held to apply.

RMR

Appropriations and Expenditures—Wisconsin State Sorticul-
tural Society—No appropriation is made for Wisconsin state
horticultural society in addition to its regular appropriation
under 20.61, subsec. (2), as an agricultural fair under sec.
20.61, subsec. (11).

January 7, 1924.

Feed R. Zimmerman,

Secretary of State.

You state that the Wisconsin horticultural society, which re
ceives state aid under sec. 20.61, subsec. (2), Stats., holds an
nually a show, at which growers of orchard and garden stuff
make exhibits and are given certain prizes offered by the said
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society; that said society has now filed a claim under the pro
visions of sec. 20.61, .subsee. (11), showing' that its premiums
paid amount to $1012.50; and that it claims 80 per cent of
that amount from the state, being $810.00. You ask to be ad
vised whether this society is entitled to said amount.

Sec. 20.61, subsec. (11), authorizes certain payments to ag
ricultural fairs, but, in my opinion, it is not necessary to deter
mine whether the state's horticultural society is included as an
agricultural fair, for the reason that the appropriations made
under see. 20.61, subsec. (2), is specifically made to the Wiscon
sin state horticultural society for the execution of its functions
as provided in sees. 93.08 and 93.09, and these are the sections
under which the Wisconsin state horticultural society must nec
essarily hold its exhibition. An appropriation must be evi
denced in clear and unmistakable language. It is my opinion,
therefore, that the legislature did not intend to make an addi
tional appropriation for the Wisconsin state horticultural so
ciety under see. 20.61, subsec. (11).
IILE

Bonds—Mumcipal Corporations—Submission of proceedings
and bonds to attorney general for approval and certification
discussed as to: (a) manner of submission; (b) requirements
of initial resolution as to value of taxable property; (c) form
of irrepealable tax levy; (d) initial resolution should follow
language of statute; (e) proceedings for refunding bonds must
include certified copy of proceedings preliminary to such bonds.

January 8, 1924.
T. L. McIntosh,

City Attorney,
Superior, Wisconsin.

Re: Proposed issue of $100,000 refunding .sewer bonds, city
of Superior.

I am returning herewith, without present approval, the cer
tified copy of the record of the proceedings of the council of the
city of Superior, preliminary to the issue of the above described
bonds, submitted by you, for the following reasons

1. There should be a re.solution of the council submitting to
the attorney general a certified copy of the proceedings and the
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unsigned bonds, for examination and certification, as provided
by sec. 67.02, subsec. (3), Stats., and a copy thereof and the
fact of its adoption by the council certified as a part of the
record. The attorney general is not authorized to pass upon
bond issues in the absence of a formal action by the governing
body of the municipality submitting the same to him. Sub
mission by the city attorney is not deemed compliance with
the requirements.

2. It does not appear that the initial resolution was read at
a regular meeting of the council. The certificate is merely that
it was "introduced." The statute, see. 67.05, subsec. (3), re
quires that the resolution be "offered and read at a regular
meeting of the city council."

3. It appears from the record that the initial resolution at the
time it was first introduced or offered in the council, and like
wise at the time of its adoption after publication, did not con
tain a statement of certain essential facts (average value, 1923
valuation, outstanding bonds previously issued for the same
purpose, etc.) required by sec. 67.05, subsec. (1), the blank
spaces in the draft of the resolution being left blank. I have
indicated these by cheek marks in pencil on exhibits A and Z>
of the record. All these blanks seemingly were filled up before
publication in the newspaper, but as far as the record shows
they were unfilled at the time the resolution was offered and
later adopted. If the blanks were filled up at the times the
resolution came before the council, the record can of course be

corrected.

4. The initial resolution is required to state

"the value of aU taxable property in the municipality according
to each of the last preceding five valuations tliereof, and the
average of such values, the aggregate amount, of all its bonded
indebtedness, the amount, if any, of outstanding bonds previ
ously issued by the municipality for the same purpose." Sec.
67.05, subsec. (1).

The form of the bond is required to state substantially the same
facts. Sec. 67.06.

The initial resolution here does not attempt to state these
facts except as they are contained in the form of the bond pro
vided by the resolution, and in the form of the bond the valua-



14 Opinions of the Attorney-General

tions given "are for each of the preceding five years," with
the average thereof (left blank) and a statement of the value
(left blank) for 1923.

It may be questioned whether the required' statements appear
ing only in the form of the bonds is sufficient, although it is
true that the form is a part of the initial resolution. It is, I
think, at least preferable that the initial resolution should follow
the statute strictly, and that the form of the bond when em
bodied in the resolution, or (the better way) adopted by the
council after the resolution has been adopted, and approved
by the electors or becomes final without such approval, should
also strictly follow the statute.

For the purpose of this particular bond issue, "the last pre
ceding five valuations" were those of 1923, 1922, 1921, 1920
and 1919, and it is the average of these valuations that is re-
required to be stated.

5. The form of the bond is required to state

"that a direct annual irrepealable tax has been levied by the
municipality sufficient" etc.

In the form contained in the resolution here, the statement is

"that prior to the issue and delivery of this bond and bond
issue the city provided for the collection of a direct annual
tax sufficient" etc.

It seems very doubtful that a statement that a city has "pro
vided for the collection'' of the tax is equivalent to a statement
that a direct annual irrepealable tax has been levied. The ma
chinery for the collection of a tax, may, conceivably, be pro
vided for, and yet there be no levy of a tax.
There are other minor departures and omissions, as to which

it will be sufficient to say that the statutory requirements of
what shall be contained in the resolution and in the form of
bonds and as to every step of the procedure, are simple and plain,
and that in the issuing of bonds under eh. 67 it is so easy and
so safe to follow the statute that to depart from that procedure
or from the. language of the statute in the form of the resolu
tion and of the bond is not only inadvisable but also often dan
gerous to the regularity and validity of the proceedings.

6. The preamble to the resolution states that the proposed
issue of bonds is to refund bonds issued for a similar purpose,
prior to 1918, for which the city
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"has inadvertently failed to provide a direct annual tax and
sinking fund sufficient to pay such indebtedness, principal and
interest, as they fall due, and has not on hand funds to pay the
same."

Since the only refunding bonds authorized by ch. 67 are those
to refund bonds under the conditions stated, the mere recital
in the initial resolution for the issuance of the refunding bonds
of a conclusion of fact that the bonds to be refunded come within

the conditions of subsec. (8), sec. 67.04, is not suthcient to enable

the attorney general to pass upon the validity of the issue; nor,
as I view it, does the resolution sufficiently identify the former
bond issue.

The recital should contain specific reference to the dates of
the former bonds, when actually issued, their numbers, denomi
nations, rate of interest, the specific purpose for which issued,

the authority of law under which issued, etc., and a certified
copy of the proceedings for the issuance of the bonds so identi
fied must accompany the certified copy of the proceedings pre
liminary to the issuing of the refunding bonds, so that the at-,
torney general may be ftilly advised in determining whether
the power now exists to issue the proposed refunding bonds.
FEB

P. S.—Perhaps I should add to what is said above, the fol
lowing :
On approval of the proceedings preliminary to an issue of

bonds, and the form of the bonds, a form of the attorney gen
eral's certificate to be printed on each bond is furnished, and
the practice is not to have the bonds printed until such ap
proval has been obtained and the form of certificate furnished.

The unsigned bonds after being printed are then presented for
certification, and the certificate is then recorded in the municipal
bond record, which sets in motion the thirty-day statute of
limitation provided for by sec. 4225a.
FEB
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Automobiles—Criminal Law—Sec. 4416® does not require
operator of automobile to make admissions as to his guilt after
having injured person on higlnvay, while operating his auto
mobile.

January 8, 1924.
James Murray,

District Attorney,

Fond du Lac, Wisconsin.

Under date of December 28 you direct my attention to see.

4416a, Wis. Stats., and you inquire whether the driver of an
automobile who injures any person is required to state, in answer
to inquiry, that he is the person who caused the injury with
his automobile. Said section reads thus:

"Any person operating an automobile, motor cycle or other
similar motor vehicle, who shall injure any person therewith and
fail to stop and give assistance, his name and address, and the
name and address of the owner of the automobile, motor ej'cle or
other similar motor vehicle so operated, to the person so injured,
or to any bystander who shall request such information on be
half of the injured person, shall be guilty of a felony, * *

This statute requires the automobile driver to stop and give
assistance, to give his name and address, and the name and ad
dress of the owner of the automobile so operated, but it does not
require him to make any other confessions or incriminating re
marks concerning his guilt in the matter. This, being a criminal
statute, must be strictly construed against the state, and I am
persuaded that under its provisions the person is not required
against his will to admit that he was the person who caused
the injury with his automobile.

JEM
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Intoxica-ting Liquors—Public Nuisances—Sees. 165.01, subsec,
(22), and 3180a prescribe concurrent remedies in ease of public
nuisance defined by sec. 165.01, subsec. (22). Sec. 165.01, subsec.
(22), is constitutional.

January 10, 1924.

H. J. Bohn,

DisU-ict Attorney,

Baraboo, Wisconsin.

In your letter of January 3 you refer to a contemplated action
to abate a nuisance in your county, and ask these questions:

"First Does the imposition of the fine or imprisonment or
both under the prohibition statute make this a criminal action
requiring that the action be brought to abate a nuisance m the
form of an indictment or information ?
"Second, Is that portion of the statute making the hue im

posed a lien against the property and providing for its col
lection by the sale of the property constitutional"

Taking these questions up in their order, you are advised that
the action to abate a nuisance as outlined by the provisions of
see. 3180a is not a criminal action, but is simply an equitable
action, in -which the court may close the place of business en
tirely or may restrain certain kinds of business from being con
ducted therein, or provide for the closing of the place of busi
ness for a certain length of time. This action is entirely sep
arate and distinct from the proceeding under sec. 165.01,
subsec. (22).

The general statute, sec. 3180a, provides an equitable remedy
for the abatement of all public nuisances, and of course, covers
a nuisance as defined by see. 165.01, subsec. (22). For the
specific nuisance defined by this section, an additional remedy
is provided, that is by fine and imprisonment, but that m no
way militates against the proceeding provided by sec. 3180a.
For this reason, it is the conclusion of this department that the
state may proceed by both methods against a nuisance as de
fined by sec. 165.01, subsec. (22), or may elect to proceed either
under that section or under the general provisions of sec. 3180a.
The scope and effect of sec. 3180a is fully outlined in the fol

lowing cases; State ex rel. Attorney General v. Stoiighton Chib,
165 Wis. 362 (1916) ; State ex rel. Oiven v. Reisen, 165 Wis. 258
(1917).
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The second question you raised is that of the constitutionality
of sec. 165.01, subsec. (22), which provides as follows:

"Any room, house, building, boat, vehicle, air craft, or place
where intoxicating licpior is manufactured, sold or kept in viola-
lion of any of the provision.s of this chapter, and all intoxicating
liquor and property kept and used in maintaining the same, is
hereby declared a public nuisance, and anv person who main
tains such nuisance, upon conviction thereof, shall be fined not
moie than one thousand dollars or be imprisoned for not more
than one year or both. If a person has reason to believe that
his room, house, building, boat, vehicle, air craft, or place, is
occupied or used for the manufacture or sale of liquor, con
trary to the provisions of this chapter, and suffers the same to
be so occupied, or used, such room, house, building, boat, ve
hicle, air craft, or place shall be subject to a lien for and may
be sold to pay all fines and costs assessed against the person
guilty of .such nuisance and any such lieu may be enforced by
action m any court having jurisdiction."

It occurs to me that there cannot be any doubt about the con
stitutionality of thi.s section, for it specifically provides that the
hen shall apply to the owner's interest only if the owner has
reason to believe the place of bu.siness is being used for the un
lawful sale and traffic in intoxicating liquor, and under such
circumstances suffers the premises to be occupied and used for
violating the law. The owner is not fined by this law for main
taining the nuisance, and is not a necessary party to the prose
cution for maintaining a nuisance. "When the tenant is found
guilty, the lien is created and enforced by an action in which
the tenant and the owner are joined, and then it becomes neces
sary to show that the owner had reason to believe that the place
was being used for the illegal sale of intoxicating liquor and,
having reason so to believe, suffered the tenant to continue in
the operation of tlie place.
In this proceeding, the fact of conviction of the tenant may

be used as part of the proof to establish that the owner had
reason to believe that the place was used for such illegal pur
poses, but I do not believe that that is the only element neces
sary to establish the lien. The conviction for maintaining a
nuisance would, of course, only be evidence of the existence of
such facts as might ]nit the landlord on inquiry, or it would give
him reason to believe that the place was used for illegal pur
poses. The proof would then, however, have to go one step



Opinions of teie Attorney-General 19

further and show that though he had reason to believe this place
of business was being used by the tenant in violation of the
law, he took no steps to curb such activities by the tenant. This
step is necessary to show that he sulfered such illegal activities
to continue.

That being true, the owner has every opportunity in the pro
ceeding for the establishment and enforcement of the lien-to
introduce any evidence which will show that he was entirely
innocent of any participation, either active or passive, in the
illegal use of these premises. This being true, he has an op
portunity for a hearing, and there can be no valid objection
raised that he is being deprived of his property without due
process of law, under those circumstances.
The following authorities sustain the above conclusion: Gar-

rity V. Eiger, 272 111. 127; Wall v. Allen, 244 111. 456; Ei{)er
et al V. Garriiy, 246 U. S. 97.
Under those circumstances, your second question is answered

in the affirmative.

RMR

Public Health—Health Officers—Municipal Corporations-
City Manager Plan—Status of board of health and health officer
in city formerly operating under special charter which has
adopted city manager plan of government. •

January 10, 1924.

Dr. C. a. Harper,

8tate Health Officer.

In April, 1920, while the city- of Janesville was operating
under its special charter, it organized a board of health, under
the provisions of sec. 1411m, Stats.; such board of health was
composed of three citizens, none a member of the city council,
and not including the health officer; the health officer was elected
by the council. January 1, 1922, in common with all other
cities of the state except first class cities, said city came under
the general charter law; quite recently it adopted the city man
ager plan of city government; the board of health created, in
1920, has continued through these changes in form of govern-
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ment exactly as then organized, and there have been no changes
whatever, and the board of health and health officer as thus con
stituted and elected have functioned very satisfactorily.
You inquire whether, now that the city has adopted the city

manager plan, the board of health should be reorganized under
sec. 1411, Stats. 1921 (sec. 141.01, Stats. 1923), instead of sec.
1411m, Stats. 1921 (sec. 141.03, Stats.), and whether the health
officer should now be elected by the board of health of the city
or appointed by the city manager.

It is my opinion that the city manager has the power to ap
point the health officer as the head of the health department,
and that the board of health, constituting the health department,
as organized under the old special charter provision, continues
until such time as it may be reorganized by the present city
council, under the city manager plan, as indicated in my opinion
to you, under date of October 23, 1922. XI Op. Atty. Gen. 814.
When the city of Janesville came under the general charter

law, on January 1, 1922, the board of health and health officer
and the terms of their offices and the manner of their selection
continued until changed by ordinance of the city council, to
conform to ch. 62, sees. 62.01, subsec. (4), and 62.09, Stats. 1921.
No such change was made. When the city reorganized under
the city manager plan, the board of health existing prior to
such reorganization continued to exist until abolished, altered ,
on reorganized by ordinance of the council upon the report and
recommendation of the city manager. Sec. 64.10, subsec. (2),
Stats. No change has been made, but the power to remove the
present health officer as the head of the health department and
to appoint another in his place at any time is vested in the city
manager, whether the board of health remains as before or is
reorganized: Sec. 64.11, Stats.; XI Op. Atty. Gen. 814, 815, 816.
As already indicated, whether the board of health should be

reorganized depends entirely upon the discretion and the report
and recommendation of the city manager and action by the
council thereunder. Until such action is had the old organiza
tion of the board of health continues, and the present health
officer serves until his successor has been appointed by the city
manager and qualifies.

Sec. 1411m as it now exists in the statutes, as sec. 141.03, ap
plies only to cities under the commission form of government.
It therefore docs not govern a city under the city manager plan.
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Nor does sec. 1411 as it now exists in tlie statutes, as 141.01,
apply to cities under the city manager plan, as far as the or
ganization of the board of health and the appointment of a
health officer is concerned, except in cases where no board of
healtli or officer or bodj^ performing tlieir duties exists, and
therefore does not apply to the present situation in the city of
Janesville. The powers and duties of the board of health and
health officer or the body or otficer exercising their functions
under the city manager plan are, however, governed by said
sec. 141.01.
FEB

Courts—Criminal Law—Criminal action cannot be removed
from police justice court in city of fourth class and taken to next
nearest justice by affidavit of prejudice.

January 11,1924.
S. A. Barrett,

District Attorney,
Spooner, Wisconsin,

In your letter of January 4 you ask whether a case can be
removed from a police justice court in a city.of the fourth class
and taken to the next nearest justice by an affidavit of preju
dice. I presume that you refer to criminal cases.

Your cpiestion appears to be answered by the provision of sec.
62.24, Stats., which relates to police courts of cities except cities
of the first class.

Subsec. (2), par. (d), of said sec. 62.24 provides:

"In criminal actions where affidavit of prejudice shall be
filed as provided by section 4809, the police justice shall call in a
justice of the peace or court commissioner of the county, to try
the ease. The officer so sitting shall have the powers and duties
of the police justice, and shall receive such compen.sation as the
council shall determine, to be paid by the city."

JEM
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Mothers' Pe?isions—Children who have, together with their
widowed mother, lived for three months with their grandparents,
have sufficient residence in grandparents' county to justify
granting of mother's pension there.

George B. Clementson,

District Attorney,

Lancaster, Wisconsin.

January 11, 1924.

In your letter of January 3 you ask whether aid under the

mother's pension law (sec. 48.33, Stats.), may be granted for
the benefit of children under fourteen years of age whose mother,
a widow, is unable to support them, and who are now living with
their grandparents in Grant county. It appears that the widow
resided in Iowa until three months ago, when she came to this
state to live with her parents, who are now supporting the
children.

It is my opinion that aid may be granted to the grandparents
if they have resided in Grant county for a year or more prior
to the date of application. This conclusion is based upon the
language of the statute and upon a previous opinion of the
attorney general found in XI Op. Atty. Gen. 693.
RMR

Bridges and Highways—Road Machinery—Counties—County
Board—It is lawful for county board to erect building at any
convenient place in county for storing of county highway ma
chinery.

January 11,1924.
W. R. Kirk,

District Attorney,
Hudson, Wisconsin.

I quote your statement and question as follows:

"The county board at its last session appropriated money and
authorized the county highway committee to erect a building for
storing county highway machinery. The committee contemplates
erection of sucli building near the center of the county, which is
of course away from the county seat. Can this legally be done?"

The question is answered in the affirmative.
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You state that your doubt in the matter arises by reason of my
.opinion to District Attorney Strang, given under date of No
vember 26 (XII Op. Atty. Gen. 586), to tlie effect that a county
board may not lawfully purchase property and erect an office
l)uilding for the county agricultural agent and the county high
way commissioner away from the county seat. I think it is
plain, however, that that opinion in no way indicates a negative
answer to your question. The providing of proper storage con
ditions for county highway machinery is in an entirely different
field than that of providing for the offices of county officers.

Subsee. (3), sec. 82.04, Stats., provides that the county high
way commissioner shall have charge of all county highway ma
chinery and tools and shall be responsible to the county board
for their proper maintenance, repair and storage, and .shall, in
his annual report, make a complete inventory of the same, which
inventory shall show the location and condition of such machin
ery and tools. It is not reasonable to suppose that the legis-
ture intended that the county highway commissioner should
provide the buildings in which to store the machinery and tools
in his charge, and it seems clear to me that the county board has
the power to erect a building for that purpose and to locate it
at a ])lace most convenient for the use of such machinery and
tools in carrying on the highway construction work of the county.
The statute contemplates that such machinery and tools may be
located at different places, which may be away from the county
seat, and hence, requires the commissioner to report where they
are located.

FBB

Antomohiles—One who sells motor vehicle registered in Wis
consin to nonresident for use in another state is not entitled to
transfer license plates and registration certificate to another ve
hicle owned by him and operate latter in Wisconsin without other
registration.

January 11, 1924.

Fred R. Zimmerman,

Secretary of State.

In your letter of January 10 you ask whether, when an auto
mobile registered in Washington is sold to a resident of another
state for use in such other state, the seller may retain the license
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plates and have thorn transi'erj-cd to another ear owned by him, or
whether lie must permit 1 he plates to go with the car and get new
plates and a new registration certificate for his new ear.

Sec. 85.04, .subsec. ,(8), contains the following provision:

"The riglits conferred iiy the certificate of registration * * •
shall be transferable with the sale of the vehicle covered thereby,
and the number plates issued for any calendar year shall be
valid for use on the identical vehicle for which they were issued
during such calendar year, notwithstanding the sale or sales of
such vehicle. * * "

The italicized words, together with the general scheme of
the statute, to register vehicles rather than owners, persuade me
that the seller of a car is not entitled to transfer the plates
and registration certificate to another car owned by hitn and
operate the latter without other registration.
RMR

Automobiles—Circumstances in which dealer who buys ear
already registered in Wisconsin for purpose of resale must have
registration transferred to himself before reselling stated.

Fred R. Zi.mmerman,
Secretary of State.

January 11, 1924.

In your letter of January 10 you ask whether a dealer of auto

mobiles who purchases a ear which has already been registered in
the state, which ear will be held by him and re.sold in the ordi
nary course of business, must have the registration thereof trans
ferred to himself before reselling, or whether he may permit the
registration to remain unchanged, thus leaving it to the other
new purchaser to have the transfer made.

My opinion is as follows:

(1) If the car is not driven on the highways during the deal
er's ownership of it, then registration need not be transferred to
him.

(2) If the dealer has taken out general or blanket registra
tion under sec. 85.05, and if he attaches the number plate ob
tained under .such blanket registration to the ear, and does not
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permit it to be used for purposes other than those specified in
sec. 85.05, subsee. (4), he need not secure a transfer of the reg
istration of the particular machine.
(3) Under other circumstances, the dealer must have the reg

istration transferred to himself before reselling.
RMR

Counties—Vance Halls—Danemg to tunes from nickel piano
in road house constitutes public dance within meaning of ordi
nance.

January 16, 1924.

Theodore G. Lewis,

District Attorney,

Madison, "Wisconsin.

In your letter of January 4 you ask whether the definition of a
public dance found in the Lane county dance hall ordinance
includes the operation of an automatic pianoforte in a road
house, in view of the fact that certain music or sound emanating
therefrom and produced by the insertion of a nickel therein is
wont to impel sundry guests of the said tavern to desert the bai
and tables thereof and disport themselves at dancing upon the
floor adjacent to the piano aforesaid and between and among the
tables and other brie-a-brae which are alleged to constitute the
ecpiipment of a road house.
The ordinance defines a public dance thus:

"A public dance as used in this ordinance shall mean any
dance in which admission can be had by the public generally
upon pavment of an admission fee or by the purchase, posses
sion or presentation of a ticket or token, or in which a charge is
made for the caring of clothing or other property, or any other
dance to which the public generally without restriction may
gain admission with or without payment of a, fee, or a dance
operated for profit."

I am persuaded that the terpsichorean revelry to which you
allude comes within this definition. True, the primary purpose
of a road house is, I am informed, to furnish refreshment and
not syncopated melody. Patrons come thither to eat and,
mavhap, to drink, and the lure of the brass piano is not always
the' primary inducement to their attendance. It may be but
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incidental. None the less, the act of dancing is done or com
mitted in public, and stimulation thereto and material equipment
therefor is furnished as a commercial proposition. Such being
the case, there is a "dance" and, of course, it is a public one.

It will perhaps be suggested that this holding may logically
involve in the meshes of the law many a hapless soda purveyor
in whose hospitable emporium some unsophisticated swain
chances to squander a nickel on noise and twirl his lady love to
the strains thereof. The answer to this objection is that the leg
islative body may include within the purview of a regulatory
statute certain acts, innocent and not in themselves the subject
of police regulation, where the inclusion of such acts is neces
sary, in its opinion, to make the police regulation effective.
Peiinell v. State, 141 Wis. 35, 39; ALhy v. Smith, 178 Wis. 138,
141. The evil wluch the county board probably desired to sup
press was dancing in certain types of public places when not
under the beneficent auspices of an inspector. In general, such
public dancing may reasonably be thought to be undesirable,
for it is widely believed that certain lewd, lascivious, licentious
and wicked persons customarily frequent places where it is per
mitted, take part in the merriment, and thus and by means
thereof contrive to work an impairment of the public morals, or
at least of a substantial amount of private morals. This process
may not take place at every soda fountain which boasts a music
box, but the county board had reason to feel that it might occur
in some of them. The regulation is, therefore, valid. The con
fectioner must confine himself to vending 'the succulent soda
and the purling pop' (Eschweiler, J., dissenting in Alhy v.
Smith, 178 Wis. 138, 146), or take out a dance haU license and
pay for the services of a minion of the law to inspect the pro
ceedings.
RMR

; r_.
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Trade Regulations—Trusts— "fair price cheese
board" will not violate anti-trust law so long as no coercive meas
ures are used to maintain price and board reflects fair judgment
of experts and others representing various classes interested in
price.

January 16, 1924.

Edward Nordham,

Commissioner of Markets.

Your letter of January 2 asks whether or under what condi
tions tlie operation of a proposed "fair price cheese board" will
violate the anti-trust law.

You state that the purpose of the board will be to stabilize
prices paid to farmers who produce milk for cheese and to obtain
for such producers a price which more nearly reflects the real
value of their product. You set out that the plan contemplates
a board of men representing various classes interested in the
cheese industry, namely, farmers, cheese dealers, cheeseraakers,
bankers and consumers, together with a state official and perhaps
a professor of agricultural economics at the university. You add
that the dominant element upon the proposed board will be
farmers.

The function of this board, you say, will be to act as nearly
as possible as a body of experts in reaching a determination of
fact as to what is a fair price for cheese under existing market
conditions and to make public its judgment. No compulsion,
however, according to your statements, will rest upon any person
to abide by the price which this board indicates. On the con
trary, the matter of respecting the board price, as you describe it,
will be purely a voluntary matter.

It is my opinion that the plan, under the circumstances as you
have outlined them, will not violate the anti-trust law.
The only pertinent clause of the anti-trust statute in this re

gard is that provision of sec. 133.01 which forbids
•  • Every combination, conspiracy, trust, pool, agree

ment or contract intended to restrain or prevent competition in
the supply or price of any article or commodity in general use
in this state, to be produced or sold therein or constituting a
subiect of trade or commerce therein, or which combination,
conspiracy, trust, pool, agreement or contract shall in any man
ner control the price of any such article or commodity, hx the
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price thereof, limit or fix the amount or quantity thereof to be
manufactured, mined, produced or sold in this state, or fix any
standard or figure in which its price to the public shall be in
any manner controlled or established, • *

Even though it be assumed that the proposed board is a "com
bination "or constitutes an "agreement" (which assumption it
self may be questioned) it seems clear that it is not a price
"controlling" or price "fixing" device, within the meaning of
the statute.

I base this conclusion primarily upon the fact that no com
pulsion will rest upon any person to abide by the price which the
board determines to be fair. The board will simply publish its
opinion as to what the price ought to be. Its function will be to
inform the public and enable the uninitiated to judge the com
mercial morality of those with whom they deal.
In this day of commercial complexity it is quite a task for the

small producer or consumer to ascertain what prices are fair and
what are not, unless some expert governmental or semi-public
agency gives him a standard for comparison. Surely there can
be notliing inherently illegal in the operation of such an agency.
The law does not set itself against knowledge.
A further ground for my position is the fact that the board

will be composed not of representatives of any one interest but
of farmers, dealers, consumers, government officials and educa
tional authorities. With such a heterogeneity of interests repre
sented it is not to be anticipated that any one element can unduly
influence the board to exaggerate or understate the price for any
length of time >vithout announcement of vigorous dissents from
the other members which will ultimately mean the disruption
of the board. And even granting that the farmers, being by
assumption in the majority on the board, might seek to advance
the price scale to their own interests, the fact remains that it
is the dealers who must pay this price and that any concerted
attempt by the board to inflate prices above what market condi
tions enable the dealer to pay will render its efforts nugatory.
The .statute quoted applies to schemes for "controlling" and
fixing" prices. I believe that these terms import compulsion

of a greater or less degree and that they do not include the mere
statement that a given price is fair. There may be a certain
moral compulsion to meet the recommended price, if it is uni-
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versally conceclecl to be fair, but it would be strange indeed if
the law forbade an honest endeavor to induce business men to

be fair in their dealings.

No case has come to my attention which holds such a plan as
you suggest to be unlawful. The nearest approach to such a
result is found in American Cohimn A Lumber Company v.

United States, 257 U. S. 377 (1921), where the "open competi
tion plan" of the southern hardwood producers was held to
violate the Sherman act. The plan involved no agreement to set
prices but the court found as a fact that the actual working of
the scheme had the effect of restricting competition and raising
prices. The case is an extreme one, three justices dissenting in
an opinion which is not easy to rebut.
An important distinction between this so-called "hardwood"

case and the "fair price cheese board" plan is that, in the former
instance, all the parties to the undertaking were component parts
of the same industry, with identity of interests, unity of design,
all profiting by a rise in price; whereas, in the formation of the
cheese board the interests are divergent and even conflicting and
the arbitrary price maladjustment bj' anj'^ element or combina
tion of elements is bound to lead to such a clashing of ideas and
of personalities that the board will go to its own destruction.
The above discussion leads me, in response to your further re

quest, to indicate the conditions under which such a cheese
board plan may become repugnant to the anti-trust law.
The operation of the cheese board will collide with the prohibi

tions of the anti-trust law if the board ceases to be a mere meet

ing of the minds of experts and others to voice an impartial
opinion as to what a just price ought to be, and becomes, on the
contrary, a machine which brings coercive pre.ssure to bear upon
the cheese trade to adhere to the price named, regardless of its
merits, the price under these circumstances reflecting not the
balanced consideration of fair judgments but rather a biased fiat
guided only by the self-centered desires of one or the other, or
an amalgamation of, factors on the board.
ACR
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Elections—Secretary of state should prepare sample ballots
in such form as to instruct electors to vote for number of dele

gates at large to Republican national convention prescribed by
Republican national committee.

January 17, 1924.
Fred R. Zimmerman,

Secretary of State.

In your letter of December 24 you state that the Republican
national committee has authorized the election of seven delegates
at large to the next Republican national convention, and inquire
whether or not, in view of sees. 5.22 and 5.24, Stats., you may
prepare sample ballots so arranged that electors are instructed
to vote for more than four delegates at large to said convention.

There has also been submitted to me a copy of the "Call for
the Republican National Convention of 1924," dated Decem
ber 12, 1923, which provides in part:

"Said National Convention shall consist of
(a) Delegates at Large

1. Four Delegates-at-Largc from each State.
#  « «

4. Three additional Delegates at Large from each State
casting its electoral vote, or a majority tliereof, for the
Republican nominee for President in the last preceding
Presidential election."

The call further provides that delegates at large and other
delegates shall be elected in the following manner:

" (1) By primary election, in accordance with the laws of the
State in wliich the election occurs, in such States as require by
law the election of Delegates to National Conventions of politi
cal parties by direct primaries: # * *

*  # #

"(3) Provided, however, that in selecting Delegates and Al
ternates to the National Convention, no state law shall be ob
served * * * which authorizes the election of a number of
Delegates or Alternates from any State to the National Conven
tion different from that fixed in this call."

The call further shows that thirty-one states, including the
state of Wisconsin, are entitled to seven delegates at large.
There are in addition five states, each entitled to nine delegates,
all to be elected at large.
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The provisions of the Wisconsin primary law providing for
the election of delegates to the national convention, bearing par-
ticnlarly on the question raised, read:

"The four candidates for delegates at large of each political
party, receiving the highest number of votes, shall be the dele
gates at large." Sec. i).22, .subsec. (3), Wis. Stats.

"Whenever any elector shall vote for moi-e than four dele
gates at large, his vote shall not be counted for any of such
delegates. * * *" Sec. 5.24, subsec. (6), Wis. Stats.

"This title shall be consti'ucd so as to give effect to the will
of the electors, if that can be ascertained from the proceedings,
notwithstanding informality or failure to comply with some of
its provisions." Sec. 5.01, subsec. (6), Stats.

It is a well settled principle of statutory construction that a
statute is not to be construed to bring about an absurd or un
reasonable result. Neither should it be so construed as to de

feat the plain purpose of the legislature in its enactment. As
the supreme court said in Pfingsten v. Pfingsten, 164 Wis.
308, 313:

"A statute may be plain and unambiguous in its letter, and
yet, giving it the meaning thus suggested, it may be so un
reasonable or absurd as to involve the legislative purpose in
obscurity. Rice v. Asiiland Co., 108 Wis. 189, 84 N. W. 189.
In such ease, or when obscurity otherwise exists, the court may
look to the history of the statute, to all the circumstances in
tended to be dealt with, to tlie evils to be remedied, to its reason
and spirit, to every part of the enactment,, and may reject words,
or read words in place which seem to be there by necessary or
reasonable inference, and substitute the right word for one
clearly wrong, and so find the real legislative intent, though it
be out of harmony with, or even contradict, the letter of the
enactment."

See also State ex rel. Husting v. Board of State Canvassers,
159 Wis. 216, 227: State ex rel. Time Insurance 'Company v.
Superior Court, 176 Wis. 269, 274.
The original law for the election of delegates to national con

ventions, ch. 369, Laws 1905, contains the same provisions as in
the present statutes for the election of four delegates at large.
At the time of the enactment of this law, and continuously since,
the Republican party and other national political parties have
uniformly provided for four delegates at large from the state
of Wisconsin.
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The delegates to the national convention of a political party
aTe not state officers. The convention is a voluntary organiza
tion "which makes its own rules and regulations. The convention
may, and does, act as the sole judge of the credentials of the
delegates. It has full po"\ver to prescribe the number of delegates.
The state has no power to determine the number of delegates
which the state may have in the national convention of a po
litical party. If the authorized representatives of a political
party provide for seven delegates at large, this is entirely with
in their province, and the only effect of the primary law is to
provide the machinery for the selection of such delegates.
In providing the method for electing the delegates at large,

the legislature merely recognized the existing number and exist
ing practice. The law providing for the election of delegates
at a primary clearly was designed to provide for the election of
the necessary number of delegates specified and recognized by
the party authorities. It was clearly not designed to impose a
mandatory limitation on the number of delegates to be so elected.
It is therefore, plain that the statute is directory merely as to
the number of delegates to be so elected and that where the

number of delegates at large to be elected for the state is in
creased to seven by the properly constituted authorities rep
resenting the party, the intent of the law is that seven dele
gates at large shall be elected, and that as used in subsec. (3),
sec. 5.22 and in subsec. (6), sec. 5.24, and in the form of ballot
prescribed by sec. 5.24 for the purpose of the election of dele
gates to the Republican national convention under the present
call, the word "four" should be read "seven."

I am of the opinion, tlicrefore, that you should prepare sample
ballots in form to instruct the electors to vote at the ensuing
primary for seven delegates at large to the Republican national
convention.

HLE
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Miink'ipal Corporations—'Electric Energy—Wafer Power
Municipal corporation lias no power to give away surplus power
generated in connection with its waterwoi'ks plant.

Municipality has power to sell surplus water power and sur
plus electric energy created in operation of water power plant
and as incident to such right has right to install necessaiy ma
chinery and equipment to make it possible to sell and deliver
such power and electric energy.

January 18, 1924.

Edward Nordman,

Conmiissioner of Markets.

In your letter of January 2 you state:

"The department of markets maintains a radio broadcasting
station at Waupaca for purposes within its powers. In order
to operate this station more efficiently, it is necessary that it be
assured greater, electric power. _ n ^ r>
"The citv of Waupaca operates a water pumping plant. By

the expemUture thereon of a sum of money, this plant can be
equipped to supply the state's radio station with the necessary
electric power.
"Your opinion is requested upon two points:
"(1) May the city of Waupaca equip the water plant with

electric power facilities at Us own expense and furnish such
power to the radio station free of charge?
"(2) May the city of Waupaca equip the water plant with

electric power facilities and furnish such power to the radio
station, even assuming that the city is paid for the cost of equip
ment and for the power furnished?"

I find also that the electric energy for that city is furnished
by a private corporation under an exclusive franchise and a
report on the situation at Waupaca, accompanying your request,
Avould indicate that in order to furnish the necessaiy electric
energy for your purposes it will be necessary, during the period
of low water, to cease pumping operations when broadcasting
is going on, for the reason that under such circumstances there
would not be power enough for both pumping and broadcasting
purposes. The only other alternative in a situation of that
kind would be for the city to purchase power from the electric
utility company to supply such deficiency in power.
With reference to your first question, you are advised that

there is no power on the part of the municipality to carry out
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the plan outlined by you and to furnish you with power at the
expense of the municipality. Municipal corporations have no
power to expend municipal funds to promote an undertaking
entirely independent of the municipal purposes, and only in
directly affecting the municipality as it would in the case out
lined by you. dTie primary purpose of your undertaking is to
furnish information to municipalities, corporations and indi
viduals throughout the state and is not for the particular benefit
of the municipality. Under such circumstances our court
has said r

"* * * The objects for which money is raised by taxation
must be public, and such as subserve the common interest and
■well being of the comnmnity required to contrihute." Brod-
head v. Milwaukee, 19 Wis. 624, 652.
See also State ex rel. Garrett v. Froehlich, 118 "Wis. 129, 140,
142; State ex rel. New Eichtnond v. Davidson, 114 Wis.' 563,'
574, 576» '

Under the circumstances, your department is in no different
position than a private consumer and for that reason the resi
dents of the city cannot be compelled to furnish money to carry
on this enterprise.

With reference to your second question, what the city pro
poses to do is not merely to sell its surplus power, but to install
new equipment to supply the radio station operated by your
department and to charge for such service. In other words,
the city enters upon a new undertaking, to wit: that of supply-,
ing electric energy for purely commercial purposes. The answer'
to this question depends upon the legal effect of such a trans
action. If such an arrangement will constitute the city a public
utility within the meaning of sec. 196.01, then such an arrange
ment would be permissible if the procedure outlined by sec.
196.50, subsecs. (1), (3) and (4) and sec. 197.01, subsec. (5)^
is carried out.

I am convinced, however, that under the circumstances such
an arrangement would not constitute the city a public utility
because of the very limited service contemplated by this arrange
ment. Wisconsin Traction, Light, Heat ti- Power Co. v. Menasha,
157 Wis. 1, 11; irisconsm River Improvement Co. v. Pier, 137
Wis. 325; Cawker v. Meyer, 147 Wis. 320.

The proposed scheme being outside of the public utility field,
the question remains whether, independent of the power to fur-
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nish this service as a public utility, the city has authority to
furnish this service for compensation. The authorities uniformly
hold that municipalities have authority to dispose of surplus
po"wer produced as incident to the operation of a municipal plant
such as an electric lighting plant or waterworks plant, so long
as such sale is purely incidental to the operation of such plant
and is not tho? primary purpose of its operation. Attorney Gen
eral V. Eau Claire, 37 Wis. 400, 436; Curtis v. Wkipple, 24 "Wis.
350; state of Wisconsin v. Eau Claire, 40 Wis. 533.

The only theory, therefore, upon which the city could thus
expend funds for equipment like transformers, wiring and fix
tures as here contemplated, is that the city intended to sell and

dispose of surplus power in this case, and that in order to make
this incidental right to so dispose of its surplus power real, val
uable and available, this expenditure is necessary. Prom the
statement of facts submitted by you it would clearly seem that
in order that the city may enjoy this incidental right, it is neces
sary to expend some money for such transformers, wiring and
fixtures, and that being true, it is held that, for the purpose of
selling the surplus energy to you the city is authorized to expend
such sums as may be necessary to make it possible to sell this
energy to you. This right, however, extends only to the sale
of the surplus and in so far as the contemplated scheme embraces
a sale of any power or energy in excess of the surplus, the city
has no power to enter into a contract, for, as you state, that
would interfere with the city's performing the primary purpose

of furnishing suitable and sufficient water for the city's needs.
RMR
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Appropriations and Expenditures—Words and Phrases—
Schoolkouse—Structure containing assembly hall, gymnasium,
and some classrooms comes within terms of appropriation for
building schoolhoiise.

January 21, 1924.

Honorable John J. Blaine, #
Governor.

Sec. 20.17, Stats., provides:

"There is appropriated from the general fund to the state
board "of control:
H* « #

"(12) State Public School. For the state public school:
*  *

" (f) On July 1, 1918, thirty-five thousand dollars, for the
construction and equipment of a sehoolhouse."

You ask in your letter of January 4 whether a structure con
taining an assembly hall, a gymnasium and some classrooms
would come within the terms of the appropriation. In State
ex rel. Pierce v. Board of Trustees, 158 Wis. 417, the court said,
p: 422:

"• * * The functions and duties of this Board o/Trustees
[of the Stout institute] in carrying out the purposes of this
act for the erection of this building are in their nature like those
of other state boards performing similar duties for the state.
It is common knowledge that, when such boards are authorized
to erect public buildings, they of necessity are required to exer
cise their judgment, discretion, and wisdom in executing such
authority."

The building suggested would undoubtedly be a sehoolhouse;
and no court would hold that in building it the board of .control
failed to exercise its discretion reasonably.
ML
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Baulks and BaiikingSixty-day period specified in sec. 221.03
(6) runs from time of filing of articles of incorporation in office
of commissioner of banking.

January 23, 1924.
"W. H. Richards,

Deputy Commwsioner of Banking.

In your letter of January 5 you ask whether the words "filing
of the articles of incorporation" as they appear in sec. 221.03,
.subsec. (6), Stats., refer to the filing of such articles in the office
of the commissioner of banking or their filing with the register
of deeds.

Subsee. (1), sec. 221.03, provides that articles of incorporation
of a proposed state bank must be filed with the commissioner of
banking; subsee. (2) provides what such articles must contain;
subsee. (3) provides for the approval or disapproval of the
articles by the commissioner of banking. The subsection then
continues:

*  * One of such [approved] originals .shall be filed
with the records of the bank, and tlie otlier shall be i-ecorded
in the office of the regi.ster of deeds of the county in wliich such
banking corporation is located. No bank shall until, its articles
be left for record with the register of deeds have legal existence,
nor be authorized to exercise anj'^ other powers than those in
cidentally or necessarily primary to its organization."

Subsee. (4) provides:

"A fee of one liundred dollars shall be paid to the commis
sioner of banking when the articles of incorporation are filed,
•  # #

Subsee. (5):

"A certificate signed by the register of deeds, showing the
articles have been filed in his office, shall be returned to the
commissioner of banking."

Subsee. (6) provides that "within sixty days from the filing
of the articles of incorporation" there shall be filed with the
commissioner of banking a list of the stockholders, etc.

Subsee. (7) requires the filing "within the same period" of
a sworn statement that, among other things, the stock subscrip
tions have been fully paid in money.
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By sees. 221.05 and 221.06, it is in substance provided that
the bank shall not do business until it has complied with all
the provisions of law, including tho.se hereinbefore mentioned.

It is my opinion that the words "filing of the articles of in
corporation" as found in subsec. (6), sec. 221.03, mean the filing
of the articles in the office of the commissioner of banking and
not their recording with the register of deeds. I base this con
clusion upon the following facts:

(1) Where the statute refers to the deposit of the articles
of incorporation in the office of the commissioner of banking,
the word "filing" is consistently used. Referring to the deposit
of the articles with the register of deeds, however, subsec. (3)
uses the words '' recorded'' and '' left for record.''

(2) Subsec. (4) requires payment of a fee to the commissioner
of banking "when the articles of incorporation are filed."
Subsec. (5) provides for a certificate signed by the register of
deeds "showing the articles have been filed in his ojfice." This
indicates that the word "filed", when used without specifica
tion of the place of filing, refers to filing with the commissioner
of banking.
You further inquire whether the commissioner of banking

has authority to extend the time for filing the information re
quired by subsecs. (6) and (7) of sec. 221.03. In my opinion,
the commissioner has not such power. See XII Op. Atty.
Gen. 229.

RMR

Bonds—Public Officers—Justice of Peace—Trade Regulations
—Collection Ageiicies—Sec. 127.01, requiring bond from collec
tion agency, applies to justice of peace upon conditions named.

January 23, 1924.

Fred R. Zimmerman,

Secretary of State.

In your letter of January 11 you ask whether sec. 1747-150,

Stats. 1921 (now sec. 127.01), relating to the bonding of col

lection agencies, applies to a justice of the peace.
This section applies to any person engaged in the business

of collecting or receiving payment for another of any account,
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bill or other indebtedness. Attorneys at law are the only per
sons excepted from the operation of this section, as, see subsec.
(6) thereof.

I therefore answer your question in the affirmative, subject
to the following qualification. A justice of the peace occasionally
collects money in matters that come before him as justice, and
where such collection is incidental to the settlement or disposi
tion of a suit started before him. In doing this, he acts in his
capacity as a justice, and as such is not within the purview
of the statute. But if he engages in the business of collect
ing independently of his functions as a justice, and the suit
is incidental to carrying out his collection work, then he is acting
as an individual, and like other individuals is subject to the
provisions of the statute. .

RMR

Trade Regulations—Trading Stamps—Coupon forming part
of advertising in newspaper which entitles person presenting it
to calendar, but where calendar may be obtained without pre
senting coupon, as well as with coupon, does not come within
provisions of trading stamp act.

January 24, 1924.
J. Q. Emery,

Dairy and Food Commissioner.

In your letter of December 18 you call our attention to an
advertisement in a newspaper which contains a coupon, advising
persons reading such advertisement that upon presentation of
such coupon, properly filled out, to a third person mentioned
in such advertisement, so as to show the name and address of
the person presenting it, a calendar will be delivered to every
person presenting such coupon without any charge whatsoever.
I find also on investigation that it is not absolutely necessary to
present the coupon to get the calendar, but anyone writing to
the person referred to in the advertisement may obtain the cal
endar by merely requesting it in a letter.
The purpose of this coupon seems different, therefore, from

that of the coupons referred to in our opinions to you under
dates of December 3 and December 17, 1923 (XII Op. Atty.
Gen. 599, 623), and the calendar is not issued in "exchange for
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such coupon", as provided by sec. 134.01, Stats., but, instead, is
attaelied merely for the convenience of the person desiring the
calendar, to be used by such person if lie desires. The coupon,
therefore, has no value and eannot be said to be an inducement

for the evils said to be the cause of the trading stamp legislation.

Under those circumstances it must follow that the advertise

ment and coupon do not violate the trading stamp law.
RMR

Affriculfure—Drainage—Bridges and Highways—Farm drain
age board has no authority to assess benefits for draining state
trunk highway.

January 24, 1924.

Otto L. Glen,

District Attorney,
Clintonville, Wisconsin.

In your letter of January 15 you ask whether a farm drainage
board may assess benefits against a town for draining a road
when such road is a state trunk highway.

In my opinion, the drainage board has no such authority. An
investigation of the farm drainage law fails to disclose any pro
vision which seems sufficient to create the power in question.

You further ask against whom the benefits to the highway
should be assessed if not against the town.
My answer to this question is that they should not be assessed

against anybody.
FEE
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Trade-Regulations—Warehousemen—Corporation incorporated
for purpose of engaging in manufacturing business may amend
its articles of incorporation so as to permit it to engage in pub
lic warehouse business.

January 24, 1924.

Fred R. Zimmerman,

Secretary of State.

I your letter of January 15 you ask

"whether or not it would be proper for a corporation which is
formed for and engaged in the business of manufacturing to
amend its articles of incorporation so as to permit it to engage
in the business of a warehouseman."

You also state:

"In tlie ease at hand, the warehouse business will not be con
ducted in connection with the particular goods manufactured by
the corporation. The corporation owns an unused building and
sees an opportunity to utilize it by using it for warehouse pur
poses."

Sec. 180.01 specifies the purposes for which a corporation may
be formed, and provides in part:

"Three or more adult persons, * * * i^ay form a cor
poration in the manner provided in this chai)ter to conduct,
pursue, promote or maintain any one or more of the following
named purposes, the same being of a lawful nature:

< < # « »

"Manufacturing, mercantile and other like purposes, • *
*  *

"Warehouse.s, and constructing, leasing and operating the
same.''

Sec. 180.07 contemplates amendments to "enlarge its * * *

purposes."

The power given by these sections clearly contemplates that
a manufacturing corporation may engage in the business of
owning and operating a warehouse or warehouses when proper
authority is contained therefor in the articles of incorporation,
and T find no provisions in the statutes regulating corporations
which limit this power where the business contemplated is that

of a public warehouseman. I understand, however, that some
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question has been raised as to this power, in view of the provi
sions of ch. 119, Stats., being the uniform warehouse receipts act.

Sec. 119.01 provides:

"Warehouse receipts may be issued by any wai'chouseman."
Sec. 119.62, subsec. (1), defines a warehouseman as follows:

"(m) 'Warehouseman' means a ]>erson lawfully engaged in
the business of storing goods for profit; provided, that this chap
ter shall not apply to common carriers who store merchandise
or other property received by them as such common carriers."

The terra "person" is defined in this act to include

"a corporation or partnership or two or more persons having a
joint or common interest."

While the act provides rather stringent regulations on the
business of warehouseman and subjects persons to rather severe

penalties for violation of certain features of the act, the evident

object of this act is not to confer or take away the general power
of engaging in the warehouse basiness, but contemplates only
the regulation of business when the person intending to engage
in such business has proper authority. For this reason, it seems
to me very clear that the rights of the corporation, under the
circumstances outlined by you, are determined by the provisions

of eh. 180, above referred to, and that eh. 119 in no way takes
away any of those powers so given to a corporation organized
under ch. 180, but merely regulates corporations operating under
such powers. For that reason, the proposed amendment of the

articles is permissible.
RMR
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Taxation—Tract of land used as cemetery is exempt under
see. 70.11, Stats., although hay cut upon it is sold and small
building is temporarily leased, proceeds being devoted to ceme
tery purposes.

January 25, 1924.

George "W. Lippert,

District Attorney,

Wausau, Wisconsin.

In your letter of January 17 you inquire whether or not a
certain small piece of land owned by a cemetery association or
ganized under the laws of Wisconsin was exempt from taxation
in 1922. You state that the cemetery is new, but that a few
burials were made therein in 1922; that the association in that
year made hay of the grass on the land and sold it for $75.00,
and that a small building on the lot was let for a short time for a
rental of $60.00.

See. 70.11, Stats., provides in part as follows:

"The property in this section described is exempt from taxa
tion, to wit:

< < * * *

"(8) Lands owned by any cemetery association used exclu
sively as public burial gfounds and tombs and monuments to the
dead therein; including lands adjoining-such burial grounds, and
greenhouses and other buildings and outbuildings thereon, owned
and occupied exclusively by such cemetery association for ceme
tery purposes; all articles of personal property owned by any
cemetery association necessarily used in the care and manage
ment of such burial grounds, and all funds exclusivelj'" devoted
to sueh purposes; all flowers and ornamental plants and shrubs
raised for the decoration of such burial gi'ounds, and which may
be sold in the manner and for the purposes mentioned in sec
tion 157.09; also all property held by donation, bequest or in
trust for cemetery associations under the provisions of sections
157.05 and 157.11."

Upon the facts as stated, with the added assumption that the
proceeds of the hay and the lease were devoted to cemetery pur
poses, it is my opinion that the tract in question is exempt from
taxation. The words of the statute "used exclusively as public

burial grounds" must not be given too strict a construction, in
view of the following part of the subsection and of the decisions.
The question in each case seems to be whether or not the property
has been "diverted from its primary use". Northwestern Piib-
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lisliing House v. Milwaukee, 177 Wis. 401, 409. In my opinion,
the land here involved has not been diverted from its primary
use by the fact that the association sold grass which had to be
cut for the sake of appearance and rented a shack not otherwise
useful. To hold that such acts destroy the tax exemption would
be to penalise the association for prudent and sensible manage
ment; a result which I do not think the legislature intended.
In support of my conclusion, I call your attention to the Wis

consin case cited above, and to the decision of the New York
court of appeals in People ex rel. Buffalo B. P. Assn. v. Stilwell,
190 N. Y. 2S4, 291-292, a case squarely in point.
To avoid any misapprehension with regard to the scope of this

opinion, I wish to point out that my conclusion is based upon the
stated fact that bodies were actually buried in the cemetery in
the year 1922. I do not hold that a mere intention to make
future burials is sufheient to exempt a piece of land from taxa
tion.

RMR

Bonds—^Where electors of municipality included within author
ity given by sec. 67.05 (2), Stats., adopt initial resolution for
bond issue required by sec. 67.05 (1) without prior adoption
thereof by governing body of munieijiality, resolution so adopted
by electors must be recorded and election called, noticed and held
in like manner as though adopted by governing body, as provided
by sec. 67.05 (5) and (6).

Requirements as to ch. 67, Stats., as to recording bonding pro
ceedings discussed.

January 26, 1924.
Farr & JIacLeod, Latvyers,

Eau Claire, Wisconsin.

Re: Town of Drummond bonds.

I have examined the certified copy of the proceedings pre
liminary to the issue of the above described bonds, submitted by
you pursuant to resolution of the district board.

I regret that I am unable to approve the proceedings and that
certification of the bonds must be refused.

The record indicates that the annual meeting of the school dis
trict appointed by law to be held on July 2, 1923, was succes
sively adjourned to July 9, July 16, July 23 and August 6 at
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seven-thirty P. M., although no proofs of the posting of the

notices of adjournment (other than the certificate of the clerk
that they were duly posted according to and as required by law)
are included in the record; that on August 9, a resolution for the

purpose of completing the erection and equipment of a school
building now under construction in said district was adopted
by ballot of the electors of the district present at that time, by
a vote of 17 to 1.

There is included in the record what purports to be a resolu
tion of the district board prescribing the form of the bonds and
levying a tax to pay the principal and interest as it falls due,
but nothing to show that such a resolution was adopted by the
board at a legal meeting thereof.

The initial resolution and a full and correct statement' of every
step or proceeding had or taken in the course of authorizing and
issuing municipal bonds, including a statement of the number of

affirmative and negative votes cast by the electors, is required to
be recorded in a separate bond record book of the municipality..
See. 67.05, subsec. (12). These proceedings are first recorded
in regular order in the minutes of the meetings of the school dis

trict and of the district board, along with other matters coming
before "the meetings; and bonding proceedings only are then
recorded in the separate record book provided for. The fact of
such recording in the separate record book must be certified with

the certified copy of such record to the attorney general if it is

desired to have his approval of the proceedings and his certifica
tion of the bonds on such approval.

The record submitted by you does not comply with these re
quirements, and it does not on its face show compliance with the
essential requirements of procedure under ch. 67, Stats.

The defects referred to above could doubtless be corrected

(assuming that the variance in the dates to which the last ad

journment of the annual meeting was taken and the actual time
of the meeting is a clerical error in the record only) but the facts
shown by what has been certified in my opinion disclose further
defects in the procedure itself not remediable by correction of

the record.

I construe ch. 67 as requiring that where the initial resolution
for a bond issue is adopted under the authority of sec. 67.05,
subsec. (2), by the electors of a municipality (other than a city,
a village or a board of park commissioners) without any prior
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adoption thereof by the governing body, such resolution must be
recorded and an election called, noticed and held as required by
see. 67.05, subsec. (5) and (6), in the case of the adoption of the
initial resolution by the governing body—the notice of election

and the ballot used at the election to embody a copy of the reso
lution. In my opinion, the statute contemplates that the electors
shall have the same notice, the same detailed information and the

same opportunity to consider the proposition in advance of the
time of voting thereon in the one case as in the other. I think

the only reason for permitting the electors to initiate the pro
ceedings without prior action by the governing body is to guard
against an antagonistic governing body's being able, by neglect
or arbitrary refusal to act, to prevent the submission of the ques
tion of a bond issue to the electors where the electors themselves

desire to have it submitted.

Unless the governing body of a school district or other munici
pality included within sec. 67.05, subsec. (2), is antagonistic and
neglects or refuses to initiate the proceedings, it is believed that
the preferable and simplest procedure is for the governing body
to adopt the initial resolution and that course is recommended.

To state the matter in another way: Two distinct steps in the
procedure for the issuing of municipal bonds under ch." 67 are

provided for, and the taking of both in the manner prescribed is
vital to the validity of the proceedings and to authorize the at
torney general to approve the proceedings and certify to the
bonds. The first step is the adoption of the initial resolution;
the second step is the approval.!)]) the electors (except where
such approval is not required) after due notice and by the use
of the ballot prescribed. In taking the second step the procedure
is the same whether the first step has been taken by the govern
ing body or by the electors.
FEB
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Contracts—Liens—Courts—Garnishment—There is no author

ity for payment of judgment filed pursuant to provisions of sec.
3716a, Stats'., upon claim not lienable under sec. 3347dd, when

recognized lien claims under sec. 3347dd are outstanding.

John A. Lonsdorf,

District Attorney,
Appleton, "Wisconsin.

January 26,1924.

In your letter of January 19 you state that at the November,

1921, .session of your county board the county highway commit

tee (then the county state road and bridge committee) was em

powered to erect a machine shed for the county's machinery. On
May 9, 1922, this committee entered into a contract with the

Blake Construction Company (also called the Blake Paving and
Construction Company) for the erection of a building for hous
ing machinery and furnished the usual bond to pay material,
men and labor, etc. Thereafter the contractor was unable to

meet all claims for material and labor. You do not state whether

the work was completed by the contractor and accepted by the

county or not prior to April 12, 1923.
It also appears that on April 12, 1923, this committee passed a

resolution reciting that $2,519.50 was still due to the contractor

on this contract; that some supply bills were still unpaid and an

apportionment was made to various of the creditors and the con

tractor requested to furnish an order authorizing payment on
the basis determined by the committee. The committee on this
day also obtained such order specifying the payment to be made

to each claimant and then recognized and admitted the amount

to be due Blake as herein stated.

You also state that on December 8, 1922, a party, not a person
entitled to a lien under sec. 3347dfZ, secured a judgment against
the Blake Construction Company for $891.63 and on the same
date filed a certified copy thereof with the county clerk. The
material men referred to in the order by the contractor filed their

claims in the highway commissioner's office, but not with the
county clerk or the county treasurer as directed by sec. 3347dd

before payment of the judgment was made.
On April 14, 1923, thirty days having elapsed since the filing

of the certified copy of such judgment, the county clerk and the

•rtV
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vice-chairman of the board of supervisors, upon advice of the

district attorney, issued an order to the judgment creditor for
the amount of the judgment and charged the same against the
balance due the contractor. You ask if this action is legal, and
whether the clerk and vice-chairman were justified in paying the

judgment as they did.
Assuming that the county board had authority to authorize the

county highway committee to make this contract and to disburse
moneys becoming due under such a contract, the most favorable
view that could be taken, I am of the opinion that the payment

made on the judgment in this case was without authority and
illegal. From your statement it appears that the liability of the
county was not acknowledged until the 12th day of April, 1923,
and under those circumstances clearly no liability to the con
tractor existed within the meaning of sec. 3716a. (See sees.

59.07, subsec. (3), and 59.17, subsec. (3).) There was, therefore,
nothing due to the contractor at the time the judgment in ques
tion was filed, out of which the clerk could legally pay such judg

ment and no such sum ever became due to the contractor. More

over, while the claims were not filed with the county clerk, the
claims were filed with the officials charged with the disbursement
of the moneys in this instance and with the auditing of the claims
in this case and were recognized by them, and the contractor

recognized their validity as well. As between the creditors of
this contractor who furnished material to the county for county

work and the creditors who sold him goods in no way connected

with such contract, it seems quite clear that the purpose of the

legislature is best carried out by holding that such lien claims are
superior to the judgment claims. (See XIT Op. Atty. Gen. 438.)

Being recognized at the same time that the contract obligation
appears to have been recognized and admitted, clearly such
claims must be held to be superior,- (jspccially where by the act

of recognition of such liability, an obligation was created in
favor of the material men instead of to the contractor as appears
from the proceedings you have outlined. For this reason it must
follow that there was no authority to pay the judgment at the

time it was paid.
Your questions with reference to the proper officers to approve

claims do not seem to be raised by the facts you have submitted
and we have not passed upon them, nor is it necessary or proper
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for us to pass upon the relative rights of the lieu creditors and
the bondsmen of the contractor for the reason that those are

private diiferences between private individuals and we are not
authorized to advise them as to their relative rights, especially
when the facts do not seem to be fully before us so as to enable us
to pass intelligently upon their rights.
RB-IB ,

Counties—Dance Halls—One who rents licensed dance hall
for use in conducting public dance must obtain permit to hold
such dance and pay inspection fee.

Certain violations of dance hall ordinance may be prosecuted
in name of state; others should be prosecuted in name of county.

January 29, 1924.

J. 0. Ticknor,

District Attorney,

Menomonie, Wisconsin.

In your letter of January 18 you submit a copy of the Dunn
county ordinance relating to public dance halls, and ask four
questions relating thereto, which I shall state and answer in
order.

1. May a fraternal order lawfully hold a social and dance and
furnish refreshments to its members and their families and take
up a collection to defray the expense of the entertainment with
out violating the ordinance?

This question must be answered in the affirmative with cer
tain qualifications discussed in XII Op. Atty. Gen. 37/.

2. May the same society give a social dance and pay the ex
penses thereof out of its general treasury?
The answer to question No. 1 is equally applicable to the .second

question.

3. When the owner of a dance hall who has taken out an
annual license for its use leases the hall to other persons who wish
to conduct a public dance therein, which party should take out
and pay for the permit for the particular dance ?
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Section 3 of tlie ordinance reads in part as follows:

No person shall hold or conduct a public dance except in
compliance with a written jiermit to be issued by the'county
clerk » * * 'pjjg said clerk shall issue such permit for
dances to be held only at duly licensed public dance halls."

It seems to me to follow, from this provision that the lessee is
the proper person to apply for the permit and pay the fee.

4. Should prosecutions under the ordinance be commenced in
the name of the state or in that of the county?

Perusal of sees. 4599m and 4599n, Stats., shows that if a man
conducts a. public dance without a license or without the presence
of the dance supervisor, or permits the use of liquor or the pres
ence of intoxicated persons at a dance, or permits the presence of
a child of the age of sixteen years or less who is not accompanied
by a parent or guardian, he is guilty of an offense against the
state. Accordingly, he may be prosecuted in the name of the
state. If he commits some other violation of the ordinance, such
as failure to keep the hall well lighted, he does not violate the
express provisions of the state statute, and it would seem best to
prosecute him in the name of the county.
RMR

Bonds Public Officers—County Judge—County judge is not
required to give and file official bond.

January 30,1924.
James Kirwan,

District Attorney,
Chilton, "Wisconsin.

"i^ou inquire under date of January 25 whether a county judge
elected or appointed in a county in Wisconsin is required to
furnish and file an official bond. Formerly sec. 2442, Stats. 1898,
required a bond to be furnished, but this section was repealed by
ch. 9.3, sec. 7 of the laws of 1919. Your que.stiou must therefore
be answered in the negative.
The other questions submitted under the same date refer to

your public dance ordinance and cannot be answered until you
furnish us with a copy of the dance ordinance regulations
adopted by your county board.
JEM
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Trade Regidations—Collection Agencies—Firm which does
only its own collecting, though under name different from its
own, designated as collection agency, is not liable to furnish bond
required by sec. 127.01, Stats.

January 31, 1924.

Lancelot A. Gordon,

Assistant Secretary of State.

In your letter of January 10 you state that a certain firm
wishes to do its own collecting but does so under another name
than its own, designated as a collection agency. You ask whether
a collection bond to the state of Wisconsin is necessary.

Sec. 127.01 (formerly sec. 1747—150), Stats., requires the
filing of a bond with the secretary of state, by any person, firm,
association or corporation that engages in this state

"in the business of collecting or receiving payment for others
«  # # QP * * * of soliciting the right to collect or re

ceive payment for another * * * or advertise for or solicit
in print the right to collect or receive payment for another
«  « • "

The obligations imposed under the bond as provided in subsec.
(2) of this section clearly indicate that the principal purpose of
the section is to secure creditors against possible losses by in
solvent collection agencies. Note from the above quoted part of
the section that a bond is required only where the collections are.
undertaken for others. This section docs not apply to a firm
that does its own collecting. In this latter situation the reason
for requiring a bond does not exist.
Under the facts that you present the firm is merely doing its

own collecting. That it is doing this under another name than
its own, designated as a collection agency, does not alter the
case. Hence, T answer your question in the negative within the
facts stated.

If this so-called "collection agency" should hold itself out as
a collection agency, that is, advertise or solicit collections for
others, then it would be within the contemplation of the statute
and required to furnish a bond.
RMR



Opinions op the Attoeney-General

Trade Regulations—Trading Stamps—Publishing in news
paper coupons which, when accompanied by certain amount of
money at newspaper office or at another designated place, entitle
holder to article of merchandise, constitutes violation of sec
134.01.

^ ^ ̂  February 4, 1924.
J. Q. Emery,

Dairy and Food Commissioner.

In your letter of January 9 you submitted a newspaper adver
tisement which offers an auto strop razor set.

All for 36c and One Coupon From the Wisconsin News or
Sunday Telegram."

The advertisement also states:

"Clip the coupon today and get your outfit either at The
Wisconsin News or Sunday Telegram ofQces, or at any store
where you see the Auto Strop Distribution sign."
You ask whether this violates sec. 134.01 (formerly sec. 1747m),

Stats., which prohibits the giving, in connection with the sale of
any goods, wares or merchandise, of

any trading stamp, token, ticket, bond, or other similar device,
which shall entitle the purchaser receiving the same to procure
any goods, wares, merchandise privilege, or thing of value in
exchange for any such trading stamp, token, ticket, bond, or other
similar device, except that any manufacturer, packer or dealer
may issue any slip, ticket, or check with the sale of any goods
wares or merchandise, which slip, ticket or check shaU bear upon
Its face a stated cash value and shall be redeemable only in cash
for the amount stated thereon, upon presentation in amounts
aggr^ating twenty-five cents or over of redemption value and
only by the person, firm or corporation issuing the same."

The situation presented is that of the publishing in a news
paper, coupons which, when accompanied by a certain amount
of money at the newspaper office or at another designated place,
entitle the holder to an article of merchandise.
A substantially similar situation was discussed in an opinion

rendered by this department under date of December 3, 1923
(Vol. XII, Op. Atty. Gen. 599), where it was held that the prac
tice was in violation of sec. 134.01. The reasoning in that
opinion IS equally applicable here. The advantage offered here
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is redeemable in other than cash, contrary to the exception
permitted by the statute. I therefore answer your question in

the afBrmative.

I am of the further opinion that, as the coupon may be re

deemed at "any store * * there is also a violation of
that portion of the exception in sec. 134.01 which provides that
the advantage shall be redeemable "only by the person, firm or
corporation issuing the same."

I would add this, that the foregoing conclusions are based upon
the assumption that the coupon purports to entitle the holder
to something of value, that is to say, that the holder of the coupon
is enabled to purchase the article of merchandise at a price less
than he would without the coupon. Such would not be the case
if the regular price of the razor set is 36c without the coupon
and anyone, whether the holder of a coupon or not, could pur
chase a razor set for 36c. In this latter situation nothing of value
would be given, and there would consequently be no violation
of the trading stamp law.
RIVIR

Charitable and Penal Institutions—Psychiatric Institute—
Board of control has power to authorize Wisconsin psychiatric
institute to make analyses .of samples of blood received from
physicians throughout state.
There is no power to charge fee for such analyses.

February 4, 1924.

John J. Hannan, Secretary,
Board of Control.

In your letter of January 26 you state that the Wisconsin
psychiatric institute has developed a method for the preservation
and shipment of blood which makes possible complete and accu
rate chemical analysis of a sample of blood up to ten days after
the same has been taken from the body. You further state:

"The institute has submitted'to this board a proposition that
the facilities of the institute in the matter of making blood tests
be made available to all the people of the state, by permitting
physicians to use this new method and to send specimens of blood
to the Wisconsin psychiatric institute for analysis. The purpose
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of the analysis, it is proposed to make, is to determine diseases
of the kidneys, such as Bright's disease, and to aid in the treat
ment of diabetes and other chronic diseases which are better
diagnosed through chemical analysis of the blood."

You ask:

"(1) Is the board of control empowered to authorize the
making of blood tests other than the Wasserman test and the
chemical examinations of the cerebrospinal fluid?
" (2) If it be found that the making of other laboratory tests

be authorized, may the board provide a small charge to cover the
cost of performing such service in all cases, except those of in
digent persons?"

(1) It is my opinion that the state board of control may
authorize the psychiatric institute to make the analyses in ques
tion. While no statute specifically confers such power, general
authority is conferred upon the board of control by sec. 46.03,
subsec. (1), to "maintain and govern" the psychiatric insti
tute. The state board of control is of necessity compelled to
malce investigations Avith regard to any or all diseases or ailments
to which inmates may be subject. This duty is specifically im
posed in sec. 46.115. In doing this work, any information secured
by the institute with regard to conditions obtaining generally
throughout the state can not fail to be of value. The extent to
which facilities developed for this purpose may be used for the
benefit of the public generally is clearly in the reasonable dis
cretion of the board. The making of the proposed blood tests
is so clearly the sort of work which an experimental and research
organization, such as the psychiatric institute, is fitted to perform
with benefit to the state, and is so closely allied to the functions
expressly conferred upon the institute by sec. 46.13, that I am
of the opinion that the general power to govern the psychiatric
institute comprehends the power to authorize it to make the
blood tests in question.

(2) The statute contains no provision authorizing the psychi
atric institute or the board of control to charge fees for services
of this nature. Without such authorization, or some statutory
provision from which it may be implied, I am of the opinion
that a charge cannot be made for this analysis. This, however,
does not prevent a requirement that those obtaining the service
shall pay the cost of transportation incidental to the service
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in any particular case. The conditions under which the service
will be rendered are matters in the reasonable discretion of the

board.

HLE

Public officers—State Highway Commission—While principal
office of highway commission is required to be maintained in
state eapitol (which requirement is fully met by maintenance
of such office in rooms provided under authority of law in build
ing Imown as state eapitol annex), meetings of commission are

not required to be held at its principal office, nor at any particu
lar place. Commission may determine by general rule, or special
action, of which due notice has been given to all members, times
and places of holding such meetings.

February 5, 1924.

Highway Commission.

Attention M. W. Torkelson, Engineer-Secretary.

You propound three questions, which I shall quote and answer
seriatim :

(1) "Is the state highway commission required to hold its
meetings in the state eapitol?"

This question is answered in the negative.

(2) "If your answer to the foregoing is in the affirmative,
would a meeting held in the state eapitol annex be a compliance
with such requirement?"

[The eapitol annex, in contemplation of law, is a part of the
state eapitol.]

(3) "What are the requirements with reference to the place
or places of holding meetings of the state highway commission?"

There are no designated places prescribed for the meetings
of the commission. The meetings may be held wherever the

commission, by general rules adopted for its own guidance or by
specific action in particular cases, may determine.

Sec. 82.01, Stats., creates the state highway commission of five
members, subsec. (2) of which provides:
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The commission shall maintain its principal office in the state
capitol at Madison, and division offices at such other cities as the
necessities of the work demand.''

Subsee. (11), sec. 34.02 makes it

"the duty of the governor, the chief engineer and the super
intendent of public property to assign to each state officer entitled
by law to be supplied with office room, a suitable room or rooms
in the capitol, so long as rooms for that purpose are available;
and to lease suitable rooms elsewhere in the city of Madison for
such officers when rooms for them in the capitol are not avail
able. * * * "

Under the authority of this latter provision, rooms not being
available in the capitol proper, rooms have been leased in the
building known as the state capitol annex and assigned for use
as the principal office of the state highway commission and are
occupied as such by the commission. Other rooms in the same
building and rooms in other buildings have been leased and
assigned to other officers and departments of the .state govern
ment. These rooms, within the meaning of any law relating to
the subject, are, in my opinion, clearly as much a part of the
state capitol for administrative purposes as they would be if
they were within the capitol building proper.
But the requirement of subsec. (2), sec. 82.01 is only that the

principal office of the commission shall be maintained in the

state capitol, which, as already said, has been fully met by the
assignment to, and occupancy by, the commission of the rooms
m the state capitol annex a.s such principal office. There is no
requir^ent that the commission shall hold its meetings at its
principal office, or at any particular place. On the other hand,
the statutes plainly contemplate that the commission may meet
at other places than its principal office if necessity, expediency
or convenience in the discharge of its powers and duties will
thereby be conserved. Sec. 82.02, Stats. It even has the power,
in its discretion, to meet outside the state—subsec. (4).

It need hardly be said, of course, that the meetings must be
legal meetings—that is, duly called and reasonable notice of time
and place thereof given to each member when held at any other
time or place than may be provided for by general rule adopted
by the commission (of which all members of the commission

have continuing notice), and that there must be at least a
majority of the commission present at the meeting.
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The very nature of some of the duties of the commission is
such that the legislature has wisely refrained from prescribing
any particular place at which all meetings of the commission
shall be held. Doubtless, the orderly dispatch of the routine
business of the commission requires that the regular meetings
should be held at the principal office, but there is no statutory
requirement that they shall be held there. If they are so held,
there is no doubt, in my opinion, that any such meeting may be
adjourned to any time and place determined by action of the
commission at such a meeting. In other words, to put it broadly,
the subject of the times and places of meetings of the commission
is one which is entirely within the power and discretion of the
commission by formal action to determine, and the exercise of
such power and discretion is in no way restricted or limited by
the statutes.

PEB

Counties—Municipal Corporations — Taxation — Occupation
Taxes—City collecting coal dock taxes and failing to pay over to
county share of such taxes specified in sec. 70.42 (3) is liable
to county for penalty provided in see. 74.72. City treasurer is
liable for damages and interest provided in sec. 74.22.
County failing to pay to state treasurer state's share of such

coal dock taxes is liable to state for interest specified in sec. 74.27.

February 5, 1924.

Solomon Levitan,

State Treasurer.

In your letter of January 19 you state that there are located
in the cities of Manitowoc and Two Rivers certain coal docks;
that these coal docks are subject to the occupation tax provided
for by see. 70.42, Stats.; that the said cities have paid to Mani
towoc county no part of the moneys received from taxes upon coal
docks in the years 1919 to 1922, inclusive; and that the county
has made no payment of coal dock tax money for those years to
the state. You ask two questions relative to the facts as stated,
which I shall consider separatdy.

(1) Are the cities of Manitowoc and Two Rivers obliged to
pay interest or penalty to Manitowoc county for failure to pay
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over to the county treasurer the share of the coal dock taxes ac
cruing to the state and county?

Sec. 70.42, creating the occupation tax on coal docks, provides
in part as follows:

"(3) The tax herein provided for * * * g^all be paid
and collected in the same manner as taxes on personal property
are paid and collected in the taxing district where such coal
dock is situated • * * Taxes collected under the pro
visions of this section shall be divided as follows, to wit: Ten
per cent to the state, twenty per cent to the county, and seventy
per cent to the town, city or village in which such taxes are col
lected, which shall be remitted and accounted for in the same
manner as the state and county taxes collected from property are
remitted and paid."

Sec. 74.22 provides:

"If any town, city or village treasurer shall fail to make settle
ment of the taxes included in his tax roll within the time re
quired by law the county treasurer shall charge such to^vn, city
or village treasurer five per centum damages and ten pereentum
interest per annum from the day payment should have been
made on the balance of unsettled taxes due from him; * *

Sec. 74.59 reads thus, in part:

"The provisions of this chapter relative to towns and to\vn
treasurers shall apply to cities and villages and the treasurers
thereof, when the same are applicable, unless otherwise pro
vided; * * * n

It seems to me to follow clearly from the statutory provisions
just quoted that the treasurers of the cities here in question
must pay to the county the damages and interest specified in sec.
74.22. The decision in Binder v. Madison, 163 Wis. 525, 534, is
not, in my opinion, applicable, for in the present case there is
nothing to show that" the city treasurers withheld the money
upon direction of the city councils in order that the constitu
tionality of the tax law might be tested, or for any other legiti
mate reason.

I further call your attention to see. 74.72, which provides:

"Whenever any town shall have failed to levy, collect or pay
over to the county treasurer any state or county tax apportioned
to and charged against such town in any year, or any part there
of, the county board of such county shall, in the next or any
succeeding year, charge all such delinquent taxes and a penalty
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of twenty-five per cent to sueli delinquent town ; and the county
clerk shall add the same to the amount of the annual state and
county tax apportioned to such town for such succeeding year."

It is my opinion that under this section the cities of Mani-
towoc and Two Rivers are liable for the 25% penalty therein
provided. This conclusion is based upon the last sentence of see.
70.42, subsee. (3), above, which provides that the coal dock taxes

"shall be remitted and accounted for in the same manner as
the state and county taxes collected from property are remitted
and paid."

The coal dock tax is, of course, not a "state or county tax"
as that term is commonly used. The question is whether the
provision that it shall be remitted and accounted for in the same
manner as the county taxes means that the same interest may be
exacted for failure to pay it to the county treasurer. I am of
the opinion that this question must be answered in the affirm
ative. There is as much reason to penalize the cities for failure
to pay over coal dock taxes as for neglect to pay county taxes.
In each case, the county is loser through the default of the
cities, and in each case the imposition of a high interest rate
for tardy payments is well calculated to lessen the number of de
linquencies.
(2) Is Manitowoc county liable to pay interest or penalty to

the state on account of the coal dock taxes in question ?
Sec. 74.27-reads as follows:

"When any county shall fail, neglect or refuse to pay to the
state treasurer the whole or any part of the state tax lawfully
apportioned to and levied upon such county at the time and in
the manner required by law such county shall pay to the state
treasurer, in addition to the amount so due and unpaid on such
tax, interest at the rate of ten per centum per annum from the
time such tax was due and payable, until the same, together
with such interest thereon, shall be fully paid. * * *

I have pointed out that, by reason of the last' part of sec.
70.42, subsec. (3), failure on the part of the cities to pay the coal
dock tax money to the county may be treated in the same way
as a failure to pay a "county tax." For similar reasons, I am of
opinion that the county's neglect to pay to the state its share
of the coal dock tax may be treated as a failure to pay a "state
tax" within the purview of sec. 74.27.
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It is, therefore, my opinion that Manitowoe county must pay
to the state treasurer interest upon the coal dock taxes in ques
tion, as provided in see. 74.27,
RlilR ■

Elections—Corrupt Practices—Provisions of first sentence of
subsec. (5), sec. 12.09, Stats., apply only to primaries and elec
tions for state and federal officers within state and on consti
tutional amendments; they do not apply to primaries and elec
tions for municipal officers. Provisions of second sentence apply
to all primaries and elections, including those for municipal
officers.

Pebruary 5, 1924.
Geo. a. Shaughnessy,

District Attorney,
Milwaukee, Wisconsin.

Subsec. (5), sec. 12.09, Stats., created by ch. 249, Laws 1923,
reads as follows:

"Any corporation, association, organization, committee or
group, within or without this state, which advocates or opposes
any candidate or any group of can<lidates for any state or fed
eral, office of public trust in this state or any political party,
faction or group, or any constitutional amendments, shall file
with the secretary of state a verified statement setting forth in
detail the names of all contributors thereto in excess of five
dollars and the total of all contributions, whether more or less
than five dollars, together with an itemized statement of all
expenditures, gifts or donations of money or other thing of
value, and of ail liabilities incurred, on the second Saturday pre
ceding the primary election, on the second Saturday preceding
the general election, and annually on the second Saturday in
July, if it shall have expended, given or donated money or other
thing of value, or incuri-ed liabilities since the last date of filipg
aggregating five hundred dollars or more for the purpose of or
which has been used for advocating or .opposing any candidate,
group of candidates, political party, faction, or group as afore
said. Before any person, corporation, organization, committee
or gi'oup, other than a personal campaign or party committee,
shall make any disbursements or incur any obligations for any
political purposes within one county only, it shall file with the
county clerk, or if it contemplates making such expenditures in
more than one county, or for or against a candidate who must
file with the secretary of state, with the secretary of state, a
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verified statement giving its name, the name and address of each
of its officers, its purpose, the nature of its organization and its
source of income.''

Your question, submitted some time ago, is,

"Whether persons or organizations, other than personal cam
paign or party committees, advocating or opposing candidates to
be voted for at the coming primary and election for municipal
officers, are required to submit a statement"

required by said subsection.
You cxpre.ss the opinion that no part of the provisions of said

subsection applies to the primary or election for municipal
officers. My first inclination was to concur in your opinion.
On further reflection, however, I found myself in grave doubt
as to what the legislature really intended, and could not be sure
after mucli study of the statute itself, that I have been able to
penetrate the murkiness of its provisions so as to correctly per
ceive what the legislative intent was. Pressure of litigated cases
and other important and urgent work obliged me for some time
to defer further investigation, but I have finally arrived at the
following conclusions, after a resort to the legislative history
of the act, as hereinafter stated:

(1) That the first sentence of the subsection, which requires
the filing with the secretary of state of a verified statement of
the names of contributors, the amount of contributions and
donations of money or other thing of value and of expenditures
and liabilities, applies only to the primaries and elections for
state and federal officers and to elections upon constitutional
amendments.

(2) That the second (last) sentence of the subsection, which
requires the filing with the county cleric or with the secretary of
state, as the case may be, of information as to name, names and
addresses of officers, purpose and nature of organization and its
source of income, applies to all primaries and elections, including
those for municipal officers.
I am led to this result by a consideration of the history of

the passage of the act (said ch. 249) through the legislature.
As first introduced, the bill (No. 579, A) did not contain the last

sentence in any form, nor did it contain the words "state or
federal," "in this state" or "on any constitutional amend

ments" which I have italicized in said subsection, quoted at

e-S-r..-
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the beginning of this opinion. The insertion of these words was
proposed in amendment No. 1, A., to the bill, offered by the as
sembly committee on elections, to which the bill had been re
ferred and which reported it out with said amendment, and rec
ommended its passage. On the floor of the assembly, substitute
amendment No. 1, A., was offered, which provided that the new
subsection should road as follows:

"(12.09) (5) Any person, corporation, organization, com
mittee or group other than a candidate or a personal campaign
or party committee wliieh shall within any twelve months, make
any disbursements or incur any obligations for any political
purposes exceeding in the aggregate twenty-five dollars in amount
and value, shall file a statement of all h's or their receipts or dis
bursements for political purposes, within forty-eight hours after
making any disbursement or obligation to reach such amount,
with the same ofSeers and with tlie same details as candidates
and secretaries of personal campaign party committees are re-
cjnired to file statements of their i-eeeipts and disbursements
in section 12.09. Every disbursement thereafter shall be reported
in the same manner. When such disbursements arc made to aid
the ratification or defeat of any constitutional amendment or
law submitted to" the people, such statement shaU be filed with
the secretary of state. Before any person, corporation, organ
ization, committee or group, other than a personal campaign
or party committee shall make any disbursements or incur any
obligations for any political purposes within one county only,
it shall file with the county clerk, or if it contemplates making
such expenditures in more than one county, or for or against
a candidate who must file with the secretary of state, a verified
statement giving its name, the name and address of each of its
officers, its purposes, the nature of its organization and its
sources of income."

The assembly adopted amendment No. 1, A., and rejected
the substitute amendment. Amendment No. 2, A., adding the
last sentence of the substitute amendment to the bill as amended
by amendment No. 1, A., was then offered and adopted and the
bill as so amended was ordered sent to engrossment. All this
was on the same day (April 25). On May 4, the bill as engrossed
wa.s passed. It was concurred in by the senate with an amend
ment, inserting the words "within or without the state" after
the word "group" where it first appears in. the act, in which
amendment the assembly concurred, and the bill as amended
became a law.
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Since the assembly had before it for consideration con-

teinporaneoiisl.v the original bill and amendment No, 1, A., and
the substitute amendment, the latter being clearly applicable to
all elections and all political purposes, its rejection of the sub
stitute, together with the fact that the filing is required to be
made in the ofSce of the secretary of state only, and the insertion
of the italicized words, are quite persuasive as indicating
an intent to limit the application of the first sentence of the act
to elections of state and federal officers and on constitutional

amendments. The last sentence of the act, on. the other hand,
was taken verbatim from the rejected substitute amendment
and added to the bill after such rejection. As has already been
pointed out, the substitute amendment applied to all elections,
and the said last sentence was in perfect harmony therewith, and
by incorporating a part of it—which part by its terms applies
to elections within a county as well as to statewide elections, and
provides for the filing of a statement, containing the information
required, with the county clerk in the one case and with the
secretary of state in the other—it would seem that the intent

was to make the requirements of such last sentence apply to all
elections and to all political purposes. It is to be observed that
the first sentence of the subsection applies to all organizations,
committees and groups engaging in political activity without
exception, while personal campaign and party committees are
expressly excepted from the organizations, committees and
groups to which the last sentence applies. It, therefore, is not,
as it seems to me, a strained or absurd construction to put upon
the provisions to conclude that it was intended that the one re
quirement (that of filing receipts and expenditure accounts)
should apply only to organizations, committees and groups ad
vocating or opposing candidates, etc., for state and federal offices
or constitutional amendments, and that the other requirement
(that of filing the names of organizations, names and addresses
of officers, statement of purpose and nature of organization,
and its source of income prior to the making of any disburse
ments or incurring any obligations by such organizations for
any political purpose) shall apply to all primaries and elections.
The purposes of the two provisions are not necessarily the same,
and the legislature may well be deemed to have considered that

it was desirable that in all elections, whether relating to offices
and measures solely within a county or to offices and constitu-
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tional amendments to be voted on throughout the state, the
specified information should be filed in the county clerk's office
or in the office of the secretary of state, respectively, by all
organizations and groups of political workers, although state
ments of receipts and expenditures were required to be filed by
such organizations and groups as advocated or opposed candi
dates for state and federal offices, etc., or constitutional
amendments.

PEB

Elections—Names of persons nominated by paper nominations
for presidential electors may secure place on official ballot at
November election, but such names cannot be placed in column
under party designation or any heading except that of "Inde
pendent."

February 6, 1924.

Fred E. Zimmerman,

Secretary of. State.

Two questions have been asked you, as to which you request
the opinion of the attorney general, which I quote and answer
as follows:

(1) "Whether a set of presidential electors may secure a
place on the official ballot in the Independent column at the
November election providing proper petitions are filed with the
names of one thousand electors distributed in any part of the
state."

The answer, I think, should be in the affirmative. Sees. 9.04,
5.26, subsec. (4), and 6.23, subsec. (13), Stats.

(2) "Whether above the names of such candidates on the
official ballot, presumably at the head of the column, there may
be printed the words 'Farmer-Labor.' "

In my opinion, this question should be answered in the nega
tive. I can find no statutory authority for the placing of the
names of independent candidates under a heading such as that
indicated or any heading except that of "Independent."

It should be noted, however, that if a petition for a separate
party ticket as a political party is filed with the secretary of
state by electors desiring to assume the party name of "Farmer-
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Labor, "at least ninety days before the primary, sufficient inform
and contents, as provided by sec. 5.05, subsec. (5), par. (d),
and such party is given a separate primary election ticket as a
political party at the September primary in accordance there
with, nominations for presidential electors may be made by the
platform convention of such party following the holding of the
primary under the provisions of sec. 5.20, Stats.
FEB

Education—Blind and Deaf—Sec. 47.08 is mandatory and
requires county board to allow pensions to blind or blind and
deaf therein designated, when applicant has qualifications speci
fied in statute.

It is duty of board of control to approve or disapprove action
of county board, dependent upon whether county boai'd has

complied with statute. Disapproval will result in withholding -
of credit of one-third of pension of county.

February 7, 1924. >
Board op Control.

In your communication of January 24 you direct my atten
tion to eh. 355, Laws 1923, which repeals sees. 47.08, 47.105,
47.11 and 47.135, and provides the qualifications for persons who
shall receive a blind pension.

This chapter directs the county board to appoint a regular
practicing physician as examiner of the blind and deaf, and it
also provides the method by which applicants shall make appli
cation for the blind pension. It also requires the person claim
ing the pension to make affidavit before the county clerk of the

county, reciting the facts which bring him within the provisions
of the statute; and the county board is given the power to re
quire any additional proofs as to the facts upon which the ap
plicant's right to the pension is based.
In subsec. (6), sec. 47.08, as enacted by said ch. 355, Laws 1923,

it is provided that upon action by the county board showing that
any applicant for a pension is blind or blind and deaf, as the
case may be, and further showing that such applicant is en

titled to receive a pension, the county clerk shall immediately
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draw bis warrant upon the county treasurer in favor of such
blind or blind and deaf person for a pension in the amount al
lowed and approved by the county board.

You state that the reports filed with the board show that in
some instances the amount given to an applicant as pension,
when added to the income of such applicant from private sources,
does not equal $480 or $720, the amount fixed in the law as the
maximum income of such persons, and you inquire whether the
amount that may be allowed to such an applicant is discretionary
with the county board, or whether the statute should be con
strued as mandatory. You also request a ruling as to what are
the duties of the board of control with respect to the matter of
pensions for the blind.

Subsec. (1), sec. 47.08, as enacted by said ch. 355, Laws 1923,
reads thus:

"Any male person over the age of eighteen, and any female
person over the age of eighteen years, who is declared to be blind
or blind and deaf as hereinafter provided shall receive from the
county of which he or she is a resident an annual pension payable
quarterly. Such pension shall be an amount wliich when added
to any amount received as an income from other sources not to
exceed four hundred and eighty dollars if blind, and seven hun
dred and twenty dollars if both blind and deaf. In no event,
however, shall any pension exceed three hundred and sixty dol
lars if blind and four hundred and eighty dollars if both blind
and deaf."

Subsec. (2) of said section provides specific qualifications for
the blind or blind and deaf required to give them a pension. You
will note that the language used has a mandatory significance
and it gives the pension to those who have the specific qualifica
tions provided for in subsec. (2).

The question is submitted to the county board to determine
whether the qualifications exist. The county board has no power

to deny anyone a pension who is qualified to receive it. This
would be an abuse of discretion. Neither has the county board
a right to cut down the amount of pension to be received by one
who is qualified to receive a pension. The above quoted statute,
in specific terms, fixes the amount of the pension.

You are advised, therefore, that the county board has no dis
cretionary power to deny a pension to one who is qualified to
receive it, and that the terms of the statute are mandatory.
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In answer to your second question, will say that the duties of
the board of control are specifically given in subsec. (9), sec.
47.08. They have the power to approve or disapprove the action
of the county board in granting the pension. If the county
board has complied with the statute and granted the full pension,
as authorized by law, it is the duty of the board of control to
approve the same, and cause such approval to be endorsed by
the president and secretary of the board on the certificate pre
pared by the county treasurer, and forward the same to the
secretary of state, and this will give the county credit for one-
third of the amount so certified on the state taxes next due
therefrom.

If, however, the county board has not complied with the stat
ute in granting the pension, it is the duty of the board to dis
approve the same and withhold from the county the credit of
one-third of the amount certified by the county treasurer. The
duty of the board of control is therefore a very important one.
It has the power and it is given the duty to withhold from the
counties a credit of one-third of the pensions granted in all
cases Avhere the county has not complied with the law.
JEM

Public Oncers—Highway Commission—Whether decisions of
highway commission in discharge of its powers and duties shall
be made in "executive session" is question for it to determine
by majority vote.

Februaiy 7, 1924.
Highway Commission.

Attention Mr. M. W. Torkelson.

You ask the following questions:

"1. Must decisions of the state highway commission on ques
tions before it be made in executive session with no one but the
members and the recording officers present, if requested by one
or more members ?

"2. Must the state highway commission hold such an executive
session on request of one member or does this require a majority
of the members?"

In my opinion it is perfectly clear that Avhether the decisions-
in general, or a particular decision, of the highway commission
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shall be made while in "executive session," as defined in your
question, is purely a matter for the commission to determine by
a majority vote at a legal meeting, whether by adoption of a
general rule or by specific action with reference to a particular
case; and that the request of one or more members of the com
mission does not compel such action.

The statutes (chs. 82, 83, 84, 86 and 87), defining the powers
and duties of the state highway commission do not prescribe any
rule on the subject, although it seems to be inferred from a num
ber of provisions which might be cited that the ordinary meet
ings of, and hearings before, the commission will be open or
public meetings. However this may be, there would seem to be
no doubt that the decisioiis of the commission on any matters

within its jurisdiction may be made while in open or closed ses
sion at its option, and as determined by a majority vote of a
quorum of the commission present at any legal meeting. The
commission, of course, always acts as a body and not by the
action of its individual members. Any member has a right to
request or move that the commission go into executive session
for the consideration or decision of pending matters; but whether
the request shall be granted is for the commission by a majority
vote to say. It is entirely competent for the commission to
provide by general rule that on the request of a member or two
or any other number of members, it shall go into executive ses
sion to consider and decide pending matters, and to modify or
abrogate such a rule after adopting it. The majority of quorum
rule is clearly stated in State ex rcl. Btirdick v. Tyrrell, 158 Wis.
425, 434-435.

FEB
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Intoxicating Liquors—Prisons-—Prison iaZjor—District attor
ney is not required to serve notice referred to in sec. 56.08 (3),
Stats., prohibiting persons from selling or giving intoxicating
liquoi'S to convicts who are performing labor under Huber law.

J. A. Markiiam, February 7, 1924.
District Attorney,

Independence, Wisconsin.

In youi* letter of January 22 you refer to sec. 56.08, subsee.
(3), which relates to the employment by the sheriff of inmates of
the jail for the benefit of dependents and contains the following
provision:

"* * * And the district attorney shall cause notice to be
given, as provided in sections 1554 to 1556a, inclusive, and with
like effect, forbidding any person to sell, furnish or give to such
prisoners any intoxicating liquor during the term of his sen
tence."

You also direct my attention to the repeal of sees. 1554 to
1556a, inclusive, by ch. 441,' laws of 1921, sec. 6. You state

that you failed to find any subsequent re-enactment of those
sections or the provisions therein contained, and you inquire if
any special duty now rests upon the., district attorney in that
connection.

It is now in violation of law for anyone to give or sell liquor
to any person for beverage purposes, and no useful purpose
would be accomplished in having the district attorney serve
such notice.

Sees. 1554 to 1556a, inclusive, being repealed, it is my opinion
that the district attorney is not now required to serve such notice.

I do not think that the principle laid down in Wood v. Hustis,
17 Wis. 417, Crosby v. Smith, 19 Wis. 449, and Flanders v. Town
of Merrimack, 48 Wis. 567, will be applied by our court in con-
sti-uing these statutes, as it would lead to an absurdity to re
quire the district attorney to serve a notice prohibiting the doing
of an act which is already prohibited by law.
The enactment of the prohibition amendment to the federal

constitution and the prohibition enforcement act of the state of

Wisconsin, together with the repeal of said sees. 1554 to 1556a,
Stats. 1919, inclusive, makes the service of such notice unneces
sary.

JEM
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Puilic Health—Qiiamntine—Suhsec. (3), see. 143.05 proliibits
breaking of quarantine; subsec. (11) thereof provides penalty
for violation.

February 7, 1924.

Harold E. Stafford,

District Attorney,

Chippewa Falls, "Wisconsin.

In your letter of January 29 you state that a certain family
has been quarantined for scarlet fever by placing on the house
a quarantine placard; that the children had the scarlet fever and
that the father repeatedly left the premises and disregarded the
quarantine. You inquire whether sec. 143.05, Stats., prohibits
the offender from violating the terms of the quarantine placard
that is posted on the place quarantined and whether a punish
ment is provided.
Subsec. (3), sec. 143.05, Stats., relating to quarantine, provides:

"When a health officer shall know, suspect or be informed of
the existence of any cornmunicaUe disease, he shall cause it to
be at once examined and upon being notified as provided in
subsections (1) and (2) of section 3,43.05 * * * shall im
mediately quarantine the infected place, and the family, if neces
sary, in.such manner and for such time as the state board pro
vides in its rules. A placard shall be posted in a conspicuous
position on the place, giving the name of the disease or the word
'quarantine' in letters not less than two inches high, and con
taining the following: 'All persons, except the health officer or
his representative, attending physicians and nurses and clergy
men, are forhidden to enter or leave these premises without a
special written permit from the health officer, * * "

In the view I take it is not necessary to decide whether the

above subsection prohibits violating the terms of the placard.
I construe the language of subsec. (3) to prohibit the breaking
of quarantine and I believe that such a construction is permis
sible and proper within the considerations set out below. You
will notice that the health officer is directed to quarantine the
infected place and to post a placard which shall forbid persons
entering or leaving the place with certain exceptions. The
placard required to be posted merely signifies that quarantine
has been established and states what the terms of the quarantine
are; in other words, defines "quarantine."
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"To quarantine persons means to keep them, when suspected
of having contracted or been exposed to an infectious disease,
out of the community, or to confine them to a given plaiGe therein,
and to prevent intercourse between them and the people gen
erally of such community." Daniel v. Putnam County, 113 Ga.
570, 38 S. E. 980, 54 L. R. A. 292.

The very nature of quarantine.thus is to prohibit persons from
leaving a designated place. The term "quarantine" in said
subsec. (3) should be construed in connection with the terms

of quarantine as stated in the placard provided for therein.
When the language of the said subsection is so construed it is

apparent that it prohibits the breaking of quarantine. Obviously
this was the intention of the statute.

Admit that a penal statute must be strictly construed. The

principle is also well established that statutes whose object is the
protection and preservation of the public health should receive
a liberal construction. State v. Racskowski, 86 Conn. 677, Ann.
Cases 1914B 410; 1 Abbott on Municipal Corporations, sec. 118.
This latter principle, I think, should be controlling here where
the public health is so vitally involved.
The provision of subsec., (3), sec. 143.05, Stats., was formerly

contained in sec. 1416—15. Sec. 1416—-15 specifically provided:

"* * * Every violation of such quarantine and notice and
every disobedience or disregard of such notice or its terms shall
be punished in the manner provided in said section 4608."

This penalty clause was left out when sec. 1416—15 was re
numbered to be subsec. (3), sec! 143.05j through a revisor's
bill, Bill No. 9, S., which became ch. 448, Laws 1923. The revisor's

bill did not contemplate changing the law in any respect but
only renumbex'ing and rearranging. The penalty clause for
merly found in sec. 1416—15 has been replaced by a newly
created subsection, namely, subsec. (11), sec. 143.05, which pro
vides ;

"Anyone • * • vfoZaiwip i/iis sech'on, shall be fined not less
than five nor more than one hundred dollars, or imprisoned not

less than five nor more than ninety days."

This penalty clause applies in the present situation.
I am therefore of the opinion that subsec. (3), sec. 143.05,

Stats., prohibits the breaking of quarantine and that subsec. (11)
thereof prescribes a penalty for violation.
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As to whether an offense has been committed will be affected

by the fact that the placard of the 1921 statutes was used, I am
of the opinion that this will make no difference for the reason
that the placard provided in subsec. (3), sec. 143.05, is sub
stantially the same.
JEM

Elections—Inspector of election who has taken and filed oath
of office may administer oaths required by sec. 6.44 (2), Stats.

February 7, 1924.

Victor M. Stolts,

District Attorney,
Eau Claire, Wisconsin.

In your letter of February 1 you ask whether or not a voter
may register on primary day and vote in that primary.
This question must be answered in the affirmative. XI. Op.

Atty. Gen. 677.
You further ask whether an inspector of elections who has

taken and filed the oath of office may administer the oaths re
quired by sec. 6.44, subsec. (2), Stats., in connection with swear

ing in the vote of a person who has not registered prior to the
day of election.

Sec. 6.32, subsec. (4), par. (g), provides:

*  * Anj' iuvspector having taken and filed the oath of
office as above prescribed may administer any oath required by
law in conducting registrations or elections."

Sec. 6.44, subsec. (2), referring to the affidavits of unregistered
voters and the supporting affidavits of freeholders, provides:

"* * * AU such affidavits shall be sworn to before some
officer authorized by the laws of this state to administer oaths."

In view of these provisions, I am of the opinion that the in
spectors of election are authorized to administer tlie oaths to
which you refer.

FEB
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Corporations—Stock Dividends—Requirement of sec. 180.10
is satisfied by affidavit that "the increase of capital stock is to
be issued as a stock dividend and that same has been paid for
out of and charged against the surplus or undivided profits of
the corporation." r

February 7, 1924.
Fred R. Zimmerman,

Secretary of State.

In your letter of January 31 you ask whether or not an af
fidavit of the president and secretary of a corporation which
seeks to increase its capital stock, stating that "the increase of
capital stock is to be issued as a stock dividend and that the same
has been paid for out of and charged against the surplus or un
divided profits of the corporation" satisfies the requirement of
sec. 180.10, Stats. You state that if surplus or undivided profits
may properly be applied to payment for new stock, there is no
question as to the adequacy of the amount of the surplus in
the instant case.

The section in question provides as follows:

"No amendment to the articles of any corporation, increasing
the capital stock, shall be filed unless accompanied by the af
fidavit of the president and secretary that at least one-half of
the capital stock, including the proposed increase, has been duly
subscribed and at least twenty per centum thereof actually paid
in. The aforesaid officers and any other officer or stockholder
consenting to the incurring of any debt or liability by such cor
poration, while having knowledge that less than one-half of the
authorized capital stock has been subscribed or that less than
twenty per centum thereof has been actually paid in, shall be
personally liable upon the same."

It is my opinion that the affidavit in question complies with
the requirement of this statute. In the first place, there is no
legal objection to the corporation's declaring a dividend payable
in stock out of its net income, leaving its ordinary capital un
impaired. Soehnlein v. Soehnlein, 146 Wis. 330, 336; .sec. 182.19.
Stats. Secondly, the corporation already possesses the property
against which the new stock is to be charged, and hence, in my
opinion, the issue is duly subscribed and paid in within the mean
ing of the statute. This interpretation of see. 180.10 is in ac
cordance wuth the principal purpose of that and other enact
ments, which is to insure that stock will not be issued and rep-
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resented to the public as outstanding unless the corporation owns
a certain minimum of property for the protection of those who
may become its creditors. In the case of a lawful stock dividend,
each new share of stock represents actual property of a value
at least equal to the par value of the share. Hence, creditors
of the corporation are amply protected and the affidavit in ques
tion is evidence of the fact. It therefore fulfills the purpose

of the statute.

RMR

Intoxicating Liquors—City council, village and town boards
have power to classify liquor licenses providing license fee for
various classes in any amount between $5.00 and $50.

O. D. Black,

District Attorney,

Riehland Center, Wisconsin.

February 8, 1924.

You inquire whether the common council of a city or town or
village boards have the power under our present statutes to fiix
a different amount of license fee for the sale of nonintoxicating

liquors, according to the extent the business is engaged in. You
state that some of the local grocery stores handle and sell pop
for the accommodation of their customers and the amount dis

posed of is very small, as compared with the regular soft drink
parlor engaged in the dispensing of such drinks all the time.
Par. (a), subsec. (29), sec. 165.01, provides:

"Each town board, village board and common council shall
grant licenses to such persons as they deem proper for the sale
of nonintoxicating liquors to be consumed on the premises where
sold and to manufacturers of nonintoxicating liquors who are not
required to obtain a permit from the state probihition com
missioner, and to wholesalers, retailers, and distributors of non
intoxicating liquors for which a license fee of not less than five
dollars nor more than fifty dollars to be fixed by the board or
council shall be paid, except that where nonintoxicating liquors
are sold, not to be consumed on the premises, the license fee
shall be five dollars. Such license shall be issued by the town,
village or city clerk, shall designate the specific premises for
which granted and shall expire the thirtieth day of June there
after. The full license fee shall be charged for the whole or a
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fraction of the year. No such li<5uor shall be manufactured, sold
at wholesale or retail or sold for consumption on the premises,
or kept for sale at wholesale or retail, or for consumption on the
premises where sold without such license."

It is well established by authority that a municipal ordinance
for licensing liquor dealers is not invalid because it fixes dif

ferential rates for license fees based on a reasonable and proper
principle of classification, provided it does not discriminate be
tween persons so as to make the burden of the tax fall unequally
upon dealers in,the same class. 23 Cyc. 72; 1 Woollen & Thornton
Law of Intoxicating Liquoi*s, sec. 272; 17 Am. & Eng. Enc. of
Law, 2d ed., 286; Alleniown v. Gross, 132 Pa. St. 319; Tulloss
V. City of Sedan, 31 Kan. 165; Amador County v. Kennedy, 70
Cal. 458; Ex parts Hurl, 49 Cal. 557; East St. Louis v. Wehrung,

46 III 392.

The same rule of law wiU apply to a license for the sale of
nonintoxicating liquors as the right under the police power to
regulate and prohibit the sale of intoxicating liquors also per
mits on the same grounds the regulation and prohibition of non-
intoxicating liquors. See Pennell v. State, 141 Wis. 35.

The above quoted statute is broad enough in its provisions to
permit the municipality to classify the licenses to be granted,
and if the classification does not discriminate between persons

that fall within the same class, the regulation will be valid.
JEM

Indigent, Insane, etc.—Tuberculosis Sanatoriunis—Person
who has not resided in Wisconsin one year has no right to be
admitted to county tuberculosis sanatorium.

February 8, 1924.

Board of Control.

Attention John J. Hannan

In your letter of January 31 you state that one M G
lived in Michigan prior to July, 1923; that in that month she,
together with her husband, removed to W county, Wiscon
sin, with intention to make their home in said county; that Mrs.
G  subsequently became ill with tuberculosis and entered
0  Sanatorium, a W county institution, as a pay patient;
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that neither she nor her husband is able to pay for her further
maintenance in the sanatorium; and that accordingly the county

. court has determined to order that she be permitted to remain
in the institution as a public charge. You ask whether the cost
of the patient's maintenance is to be charged to the county or
to the state.

It is my opinion that the county court has no power to order
that the patient be kept in the sanatorium, and that accordingly
neither state nor county is chargeable with the obligation of
maintaining her there,. I base this conclusion uiion the fact that
sec. 50.07, Stats., which authorizes the admission of patients
to county tuberculosis sanatoriums, is expressly limited in its
application to persons who have been residents of the state not
less than one year. Mrs. G has not lived in Wisconsin a
year, and hence has no claim to care by the county sanatorium.
FEB

Bridges and High ways—Highway commission, having acquired
jurisdiction, having held hearing on petition of city for construc
tion of bridge under provisions of sec. 87.02, Stats., having
made finding of necessity and determination as required by said
statute, and thereafter rescinded such finding and determination,
retains jurisdiction to make new finding and determination on
application of city without further hearing.

February 8, 1924.

Highway Commission.

July 9, 1923, the state highway commission, in proceedings
.under the provisions of sec. 87.02, Stats., on the petition of the
city of Stevens Point, after notice and the holding of a hearing
as provided by said section, made a finding of necessity for the
construction of a bridge over the Wisconsin River to replace a
bridge whicli had been destroyed by fire in said city, and deter
mination of the character and kind of bridge adapted to the
location and an estimate of the cost thereof in accordance with

the provisions of said section; subsequent to such finding and
determination, it developed that the city was constitutionally
unable to issue bonds in a sufficient sum to provide for its share
of the cost of such bridge; in the meantime the city had under-
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taken to build a temporary steel bridge and it was anticipated
that such temporary bridge would serve for at least three or four

years; the highway commission, on being informed of the situ
ation, on October 24, 1923, on its own motion, rescinded its
said finding and determination of July 9; during the late fall

of 1923, it having become apparent that the completed steel
temporary bridge was insufficient to accommodate traffic over it,

plans for widening and otherwise improving it were prepared
by the city and bids thereon were received in December, from
which it appeared that the expense of the contemplated widening
and improvements would amount in a large proportion to the

amount that the city would be obliged to pay . as its share of
the cost of the bridge described in the rescinded findings and

determination of the commission; the city's financial condition
has improved since the original finding and determination was
made, and the city now requests the state highway commission
to reinstate its finding and determination of July 9.
You inquire whether the highway commission may now law

fully reinstate its finding and determination of July 9.
I am of the opinion that the commission having acquired juris

diction and having duly held the hearing within the time and
in the manner and after the notice required by the statutes, and
having made and filed its findings of necessity and determination,
the subsequent rescission of such finding and determination on its
own motion left the matter as if no finding and determination
had been made, and that the commission still has jurisdiction
to now make the finding and determination provided for by the
statute. The statute does not prescribe any time within which

the commission shall make its finding and determination after
the hearing. Unless the proceedings have been formally dis
missed, the matter is still pending before the commission, and
it may now act thereon with the same legal effect as it did act
on July 9. Such action would not be a reinstatement of the
former finding and determination, but would be the making of a
finding and determination in the proceedings on the date it is
actually made, and the filing thereof with the city clerk would
require the city to initiate the bonding procedure as directed
by sec. 87.02, subsec. (4).
However, I believe that it would be the better practice for

the commission to fix a time of hearing on the request of the city,
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which would be in the nature of a further hearing on the original
petition, and to give notice and hold a hearing in the manner
provided by subsec. (2), sec. 87.02 before making another finding
of necessity and determination.
FEB

Trade Begulations—Real Estate—Where investigation has
been commenced by real estate brokers board and money expended
by board, board may refuse consent to withdrawal of applica
tion for renewal of broker's license.

February 9, 1924.
J. W. Everett, Assistant Secretary,

"Wisconsin Real Estate Brokers' Board.

You call our attention to the following statement of facts:
A colonization company which has operated as a licensed real

estate broker in this state during the last four years applied for
a renewal of its license for the year 1924. About the time of the
filing of such application, complaint came to your office about
the activities of this company, which indicated that the company
was violating the statutory code ethics for such licensees; and
from the complaint so presented it appeared that if the charges
made were true, the company would not be entitled to a license.
An investigation was undertaken at some considerable expense
to the state, and as a result of such investigation facts were
called to your attention which confirmed the statements made in

the complaints. Thereupon, a hearing was ordered and notice
thereof given to the applicants. A few days later the president
of the applicant by letter stated:

"The * * * company hereby withdraws its application for
a license to do a real estate brokers business in Wisconsin."

On the day of receipt of this notice, a new notice was sent

to the company, advising it that such application could not be
withdrawn, and that the board refused to consent to such with

drawal, and that a hearing would be held in accordance with the
original notice. On the following day, it being apparent that
the meeting could not be held on the day scheduled, a notice of
adjournment was sent out, adjourning the meeting from Febru
ary 7 to February 11, 1924. You inquire whether under the
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facts stated the applicant can withdraw this application, and,
further, if in any way jurisdiction was lost by the adjournment
to which you have referred.

Sec. 136.01, subsec. (8), provides that the board shall "admiu-
ister the provisions" of the real estate brokers law.

Subsec. (12) implies that an application for a license may
be withdrawn and the money refunded, if such withdrawal is
made prior to the expenditure of any funds by the board, on
any investigation.

Subsec. (17) provides:

"The board shall receive, consider and investigate complaints
made by such person or persons against any real estate broker
or salesman, or may make any necessary ■investigation on its
oion motion, and may revoke any license issued by it, if, after
due investigation, and after a public hearing or hearings held
before it, * * * the board shall determine that the holder
of such license * *

It will be observed that there are three methods whereby the
board's inquisitorial powers may be inaugurated in matters of
this kind, first, on application of brokers for a license, second,
on complaint of third parties, third, on its own motion.

In addition, subsec. (25) provides for the prosecution of any
one who violates any of the provisions of ch. 136.

The duties of the board being thus defined to include the ad
ministration of the law as well as the licensing of brokers, it
becomes apparent that subsec. (17) should be given a construc-
tiofi broad enough to insure a full accomplishment of the pur
poses of the act. To hold that one may withdraw his application
for a license after the board has undertaken an investigation
and has found facts which tend to establish that the given broker
is not the proper subject for a license, would deprive the board
of the opportunity to efficiently and completely administer all
the provisions of the law. Such a ruling would put it in the
power of the brokers to determine when a hearing might be held
and would seriously hamper the board in carrying out its duties
under this act.

The fact, also, that the return of the money to the applicant
is dependent, not upon the extent of the investigation by the
board, but upon the fact that any expense, however slight, has
been incurred, would seem to indicate that the legislature intended
that the board should proceed to a final conclusion with its in-
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vestigation, once any expenditure is undertaken. Otherwise, an
applicant would be enabled to gamble with the board, and if he
were not discovered, could permit his application to be acted
upon; but if diseovei-ed, could nullify the whole action of the
board by withdrawing his application, and require the board to
begin a new investigation on its own motion.
The duties of the board include a protection of the public,

as well as a regulation of the brokers, and the public certainty
has an interest to have the investigation carried to a conclusion
in order that the board may know whether any prosecutions
shall be undeidaken, under subsec. (25) of this act.

It follows, therefore, that the application for withdrawal came

too late in this ease, and that the board was right in refusing
to recognize such withdrawal and insist upon completing its
investigation.
With reference to your second inquiry, you are advised that

the board is the authority vested with the power to determine
when and under what cii'curastances a meeting shall be ad

journed and to establish its rules of procedure in all respects
not specifically provided for by ch. 136. This authority is in
cluded in subsec. (7), sec. 136.01, Stats.
RMR

Municipal Corporations—Detective Agencies—Application
under sec. 175.07, Stats., for license to conduct detective agency
in city having neither fire "and police commission nor chief of

police must be approved by officer who performs functions or-

dinarilj'" performed by chief of police.

February 11, 1924.
Lancelot A. Gordon,

Assistmt Secretary of State.

In your letter of February 1 you ask by what city officers an
application for a license to conduct a detective agency under
sec. 175.07, Stats., should be approved in a city which has neither
fire and police commission nor a chief of police.

See. 175.07, subsec. (2), referring to detective agency appli
cations, provides in part as follows:

'<* * # j£ person, copartnership or corporation in
tends to establish an office in any city in this state such appli-
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cation must be approved in each instance by the fire and police
commission of those cities having a fire and police commission,
but in those cities where there is no fire and police commission
by the chief of police of said city and, in addition thereto, by
not less than five reputable citizens, * * * all of which ap
provals shall be signed by the fire and police commission of those
cities having a fire and police commission, and by the chiefs of
police and freeholders in such cities where there is no fire and
police commission * *

It is clear that the purpose of the statute is to require that a
license to operate a detective agency shall be granted only if the
establishment of the particular agency meets with the approval,
of that person or body which has control and supervision over
the policing of the city. It is not material to the accomplish
ment of this purpose that the approving officer have any par
ticular title. I am accordingly of opinion that an application
for a license to establish an office in a city having neither fire
and police commission nor chief of police is sufficient if it bears
the approval of the highest officer having actual supervision
over the policing of the city; in other words, the officer perform
ing the functions ordinarily performed by a chief of police. In
small cities, this officer is not unlikely to be the mayor. The ap
plication must, of course, also bear the approval of five free
holders.

RMR

AutomoUles—Passenger-carrying motor bus is included within
provisions of sec. 85.18 (8), fixing speed limit for heavy
vehicles.

Employer of driver of vehicle who violates statute is liable
to prosecution and penalty provided by sec. 85.18 (12) if such
violation is by his express or implied direction; otherwise driver
only is liable.

February 12, 1924.

J. G. D. Mack,

State Chief Engineer.

You ask the following questions:
1. Does subsee. (8), sec. 85.18, Stats., apply to passenger-carry

ing automobiles and motor busses having a passenger-carrying
capacity of more than five persons, customarily engaged in carry-
ii^ passengers for hire ?
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I think the question must be answered in the afSxmative.
Attorney General Morgan so held in an opinion to the district
attorney of "VVinnebago county, under date of January 4, 1922.
See XI Op. Atty. Gen. 5. The provision was then known as
sec. 1636—57/i. That section and other more or less closely re
lated provisions of the statute were amended, consolidated and
renumbered as sec. 85.18, by ch. 108, laws of 1923, but the amend
ments to that section simply struck out surplus words and made
slight verbal changes which did not change the substance of the
provision (see sec. 198, revisor's bill No. 1, S., and the same sec-
tion of said ch. 108, Laws 1923). The reasons for holding that the
word "vehicle," as used in this statute, comprehends all vehicles
and includes passenger-carrying automobile busses are quite
fully stated in the opinion cited and need not be repeated. No
reason is perceived for changing the ruling then made and it
is adhered to.

A passenger-carrying motor bus is clearly a motor truck as
being a

"self-propelled vehicle used for commercial purposes carrying
its loads as a single unit with noudetaehable propelling power,"

and a "vehicle" within the broad terms of the prohibition of
said subsection. The limitation on speed therein contained is a
lirditation based on the weight of the vehicle, and, as expressly.
said in the statute, supplements and does not replace other statu
tory limitations on speed. The reason for the limitation on speed
based on weight is the capacity of a vehicle to destroy the high
ways, and a passenger-carrying motor bus of the same weight,
with its load, as a freight-carrying truck, with its load, having
the same tire equipment, is just as destructive to the roads when
operated at speeds in excess of the permitted speed as the latter.

•  As already indicated, a session of the legislature has inter
vened since the original opinion of the attorney general inter
preting the regulatory statute'in question was given, and it is
significant that no substantive change in the law was made.

2. You next ask: Does the penalty provided for violation of
said subsection apply only to the driver of a vehicle violating it,
or does it apply to the employer of such driver as well ?

This question is answered in this way: If the violation by the
driver is by. direction, express or implied, of his employer, the
latter is liable to prosecution and infliction of the penalty as
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a principal equally with the driver; otherwise, the driver only
is liable. See V Op. Atty. Gen. 209; XI Op. Atty. Gen. 380,
and 615, and the authorities cited in those opinions. For example,
suppose the employer, expressly or impliedly, directs the driver
to maintain a certain schedule of running time between desig
nated points, and the maintenance of such schedule necessarily
involves the operation of the bus at speeds exceeding the maxi
mum speed permitted by the statute, the employer would, in my
opinion, be clearly liable with the driver for the violation of the
statute.

PEB

CharitaJ)le and Penal Institutions—Counties—County Institu
tions—County board has no power to direct board - of trustees
to appoint visiting physicians of county institutions, and board
of trustees has no power to appoint such physician.

February 12, 1924.
Max Van Hecke,

District Attorney,

Merrill, Wisconsin.

In your letter of January 18 you state that under sec. 46.18,
subsee. (1), Stats., Lincoln county has a board of trustees regu
lating its county farm, home and hospital; that in 1921, the
county board by motion directed that this board of trustees
should employ a local physician to look after the inmates of the
county institution, his salary to be paid out of the county funds.
You ask whether the board of trustees is obliged to hire such

a physician and whether, in view of the county board's action,
the board of trustees has power to do so.
As I understand the situation, the carrying out of the orders

of the county board would involve the appointment by the board
of trustees of a visiting physician, who would be paid on a
salary basis for his services. I quote certain portions of sees.
46.18 and 46.19, Stats., relating to management of county in
stitutions, to show the relations between the county board, the
board of trustees, and the superintendent in the management
thereof.

"46.18 (1) The management * * * shall be controlled
and directed, subject to regulations approved by the county
board, by a board of trustees * *
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"46.19 (1) Every such county institution shall be managed,
pursuant to regulations prescribed by the board of trustees, by a
superintendent, wlio shall be appointed by and be removable at
the pleasure of said board.
"(2) The trustees shall fix the compensation and prescribe

the duties of the superintendent, * *

While these sections give the control of coimty institutions to
the board of trustees subject to regulations approved by the
coimty board, neither the county board nor the board of trustees
has power to appoint a visiting physician for county institu
tions, for the reason that it is expressly provided in subsee. (3),
sec. 46.19 as follows:

"Except as otherwise provided by law, the superintendent
shall, subject to the approval of the trustees, appoint, fix the
designation and compensation of, and prescribe the duties of
all necessary additional officers and employes of said institution,
and may remove them at his discretion, subject to the county
civil service law."

The only officers and employes of the institution provided for
by law are' the board of trustees and the superintendent. The
subsection above quoted gives the superintendent express power,
and it is made his duty, to appoint all additional officers and
employes. A regular visiting physician on a salaiy would come
within one of these classes. I therefore answer both your ques
tions in the negative.

It is within the powers of the board of trustees to provide by
a regulation, approved by the county board, for a visiting
physician at any of the county institutions and to make it the
duty of the superintendent to appoint one. Any appointment
made by the superintendent is subject to the approval of the
board of trustees.

PEB

■; .
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;  Automobiles—Owner of motor vehicle who overestimates
weight of car and pays higher registration fee nnder see. 85.04,
Stats., than necessary has no right to refund of excess fee.

February 13, 1924.

Fred R. Zimmerman,

Secretary of State.

In your letter of January 14 you state that' an owner of an
automobile made application for the registration of his car, giv
ing its weight and sending the proper fee for the weight given;
that in due time a registration certificate and license plates were
sent to him; that subsequently he discovered that his car weighed
less than he stated in his application, and that the lower
weight would originally have entitled him to be registered for a
smaller fee than he actually paid, and to a license plate of a
diiferent series; and that he now asks that the difference in fee
be refunded to him. You ask wdiether you must comply with
his request.

Sec. 85.04, Stats., the motor vehicle registration act, is silent
with reference to refunds. The only statute I can find which
might be thought to authorize the refund in question is sec. 20.06,
which provides as follows:

.  ''There are appropriated from the proper respective funds,
from time to time, such sums as may be necessary, for refunding
or paying over moneys paid into the state treasury as follows:

< < # # #

"(2) Monevs paid into the state treasury in error; but no
such refund shall be made except upon the written approval of
the governor, secretary of state, state treasurer, and attorney-
general. ''

I am of opinion, however, that this provision does not impose
the duty of making a refund in the situation now in question.
The registrant has misrepresented a fact, the truth of which he
could easily have ascertained, and you have in good faith acted
upon his representation and incurred expense in reliance thereon.
There is, therefore, no equity in his favor, and there are some
pretty strong reasons why you should not honor his request.
You would have to issue new license plates of a different series
which would cause the state expense. This item and the extra
bookkeeping might eat up a considerable part of the sum claimed
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as a refund. There "vvould also be confusion in the registration
lists arising from the change. In view of these considerations,
I feel quite certain that the registrant is in effect estopped from
claiming a refund under sec. 20.06, subsec. (2). It would
scarcely be held that one who overestimates the value of his
property to the tax assessor and pays the tax thereon could later
secure a refund of the excess tax. The present case is in sub
stance similar. I am of opinion that you may lawfully deny the
application for a refund.

RMR

Bonds—County Bonds—Suggestions as to form of record
relative to county bond issues and certification thereof to attorney
general.

February 14, 1924.
Miss Dorothy Walker,

District Attorney,
Portage, Wisconsin.

I return herewith for correction and certification thereof the

record of proceedings preliminary to the issue of one hundred

thousand dollars of bonds of your county for the construction
of an addition to the county asylum, received from you on Feb
ruary 8.

The record should be introduced by a recital in some such
form as follows:

"Record of proceedings of the county board of Columbia
county, preliminary to the issue of one hundred thousand dol
lars of county bonds for the construction of an addition to the
county asylum for the insane.
"At the 1923 annual meeting of the county board of Columbia

county, held at the county board rooms in the court house, in
the city of Portage in said county, and on the 23d day of No
vember, 1923, during said meeting the following proceedings
preliminary to the issue of one hundred thousand dollars of bonds
of said county for the purpose of providing and erecting a new
east ward and addition to the Columbia county asylum for the
insane at Wyocena were had."
(Followed by the record as made up.)
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The certificate of the county clerk to this record should be
in substantially the following form:

" State of Wisconsin,
"County of Columbia,(
"I H R. Tongen, county clerk of Columbia county, do hereby

certify that the initial resolution or ordinance and a full
and correct statement of every step or proceeding had or
taken in the course of authorizing an issue of one hundred thou
sand dollars of bonds of said county for the purpose of the erec
tion of a new east ward and addition to the Columbia co^ty
asylum for the insane at Wyocena have been duly recorded by
me in a separate record book provided by said county for that
purpose, as required by see. 67.05 (12), Stats, and par. 17 of
said ordinance, and that the foregoing and annexed copy ot said
record is a true and correct copy thereof and of the whole thereof;
that annexed hereto is a copy of the form of the proposed bonds;
all of which is submitted to the_ attorney general of Wisconsin,
pursuant to the provisions of said ordinance and sec. 67.02 (3),
Stats. . 1 X i. j
'' I further certify that on the date hereof, the total outstand

ing indebtedness of said county of all kinds and for all purposes,
including said bond issue, is the sum of
"Dated this day of February, 1924.

County Clerk."

The ordinance states that there is no outstanding bonded in
debtedness of the county, but there may be other indebtedness
not bonded, and the total amount of indebtedness of all kinds
is required to be certified. It is also required that a copy of the
form of the proposed bond be submitted for approval before
the form of certificate of the attorney general for printing on
the bonds is furnished.

FEB
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Public Officers—District attorney may not charge prosecuting
witness fees for services in bastardy proceedings, as it is part
of duty to prosecute those cases; salary covers such services.

Raymond E. Evrard,

.  District Attorney,
Green Bay, Wisconsin.

February 18, 1924.

In your letter of February 16 you refer to sec. 166.07 which
provides:

It shall be the duty of the district attorney to appear and
prosecute in all bastardy proceedings in the trial court and, when
ever notified and requested by the justice or magistrate, at the
preliminary examination, and the rule for the taxation and pay
ment of costs therein.shall be the same as in criminal proceedings
and actionsj # * * p s

You say that it is a recognized rule in the state that all attorneys
are allowed to appear in actions of this kind, and in the event
of settlement, charge a fee.
You inquire whether a district attorney is authorized to charge

a fee for this class of work.

A negative answer, in my opinion, must be given to your in
quiry. This statute clearly makes it the duty of the district
attorney to prosecute bastardy cases, and this places this kind
of cases on the same plane as criminal prosecutions.
I believe you have no more right to charge the complaining

witness an attorney's fee for your services in a bastardy pro
ceeding than you would have to charge a complaining witness in
a criminal ease. The services performed are a part of the
duties of the district attorney, and his salary paid by the county
is compensation for them.

The fact that a great many of the cases are settled outside of
court is no reason for allowing additional compensation to be
paid the district attorney by the private parties. I believe it
would be against public policy to allow such fees in eases that
are settled without prosecution, because it might be an induce
ment to the district attorney to force a settlement of such a case,-
so as to relieve him from the duty of prosecuting it
JEM
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Constitutional Law—Courts—Ch. 260, Laws 1923, author
izing state or defendant in criminal prosecution in one judicial
district of Rock county to exercise option of drawing jury from
either city of Beloit or balance of judicial district, not violation
of constitution.

February 19, 1924.

S. G. Dunwiddie,

District Attorrwy,

Jauesville, Wisconsin.

You have referred me to ch. 260, laws of 1923, which provides
the manner of selecting a jury for the municipal court of Rock
county, located at the city of Beloit, and you submit three ques
tions, which I will take up in their order. Following are the
questions submitted:

"1. Has the state, in a criminal prosecution, a right to a
jury from 'outside of the city of Beloit' upon request of the
district attorney.

2. If the state has such right, should such jury be selected
from the entire assembly district by combining the two lists, or
should the city list be excluded ?

3. If the defendant is charged with having committed an
offense within the city of Beloit and the jury is drawn from the'
list prepared from the towns and villages of the second assembly
district of Rock county, excluding the city list, is such a jury
in violation of sec. 7, art. 1, Wis. Const.?"

Said ch. 260 amends see. 22, ch. 423, Laws 1905, as follows;

"The provisions of sections 7 and 8 of chapter 197, laws of
1881 and acts amendatory thereof, shall apply to the juries of
the court, except, that * * * annually one jury list * * *
shall be prepared from the city of Beloit by the senior aldermen
and supervisors of said city, and one .shall be annually prepared
from the town and villages, of the second assembly district of
Rock county by the supervisors thereof. The name of each
juror so certified shall be written on a slip of paper and deposited
In boxes to be provided for that purpose by the clerk, one of said
boxes to contain the list of city jurors and the other box to eon-
tain the list of jurors selected from the towns and villages of the
second assembly district. Unless a jury from outside the city of
Beloit is reque.sted by one of the parties to any action or proceed
ing a jurj' shall be selected from the city of Beloit list."

1. The language of the above quoted statute clearly gives to
either party the right to request that the jury be selected from
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the towns and villages outside of the city of Beloit, and your
first question, therefore, must be answered in the affirmative.

2. Under the clear wording of this statute, the option given
to the parties is to have either a jury drawn from the city of
Beloit or from the towns and villages in the judicial district out
side of the city of Beloit. There is no provision for selecting a
jury from the entire district. This answers your second, ques
tion.

3. The pertinent part of see. 7, art. I, "Wis. Const., is as
follows:

"In all criminal prosecutions the accused shall enjoy the right
*  * * to a speedy public trial by an impartial jury of the
county or district wherein the offense shall have been committed;
which county or district shall have been previously ascertained
by law."

It has been held that a jury selected pursuant to a statute,
from the qualified electors of a city to try an offense against the
general laws of the state committed in the county, outside of a
city, is a jury of the county where such offense was committed,
in contemplation of a provision of the Minnesota constitution
identical with that of ours. State v. Kemp, 34 Minn. 61.
In this case the supreme court gave a very learned opinion re

viewing the authorities, and the history of the selection of juries,
and also referring to a statute of the state of Wisconsin which
authorized the selection of juries for the municipal court of the
city of Madison from the electors of the city for offenses com
mitted outside of the city of Dane county.' The law of the
municipal court of the city in' Beloit prior to the above quoted
amendment, in ch. 260, laws of 1923, had a similar profusion; and
I understand that there are similar j^rovisions in the statutes
relative to the local courts of other counties in the state.

Our court has held,' in Shaffel v. State, 97 Wis. 377, that the
legislature may constitute a judicial district different from the
county, and that such district may be smaller than the county
as well as larger, and a jury may be drawn from such district.
Our court has also held, m Wheeler v. State, 24 Wis. 52, that

a statute allowing a change of venue on motion of the state, in a
criminal case, is invalid, as being in violation of the above pro
vision of our constitution. It has also been settled in this state
that a statute permitting the defendant in a criminal case to
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"waive a trial by jury is not in conflict with sec. 7, art. I, Wis.
Const. In re Staff, 63 "Wis. 285.
Our court has also held, in State ex rel. Broxvn v. Stewart, 60

Wis. 587, that a statute which allows the prosecution of an offense
committed within one hundred rods of the line dividing two
counties to be prosecuted and punished in either, is valid.

Testing the above statute by the principles announced in the
various decisions above quoted, I do not see my way clear to
arrive at a conclusion that its provisions are unconstitutional.

If a jury selected from a city can be construed as being a jury
of the county or district, within contemplation of the provision
of the constitution, as the Minnesota court has clearly held, then
the jury selected under this provision of the statute—^no matter
how the option is exercised—is in 'compliance wAh the statutory
requirement.

3. In the absence of a decision of our supreme court on this
specific matter, I believe your third question may be answered
in the negative.

While there may be some doubt on this question, until our
court has definitely passed on it, the authorities at hand are
sufficient to justify us in giving this answer to your third ques
tion, at the present time.
JEM

Banks and Banki7ig—Cownties—County Deposticries—Com
mittee on approval of depository bonds has no power to approve
personal bond where bank designated by county board contracts
to furnish surety company bond.

February 21, 1924.

Geo. B. Clementson,

District Attorney,

Lancaster, Wisconsin.

In your letter of January 23 you submit the foUowing set of
facts:

'' Prior to the last meeting of the county board of Grant county,
the clerk advertised as required by sec. 59.74 for proposals, to
receive on deposit the county funds for the year 1924. The
board passed a resolution that any bank which might be desig
nated as a depository should furnish a surety company bond.
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There were only two bids. .The bid which was the more satis
factory was in the alternative and stated one rate of interest
in a case a surety company bond was required and another in
case a personal bond was allowed. The bid was accepted on the
basis of a surety company bond. It now appears that the bank
cannot secure a surety company bond in the amount required,
but it offers a per.sonal surety bond which in the judgment of
the committee is sufficient and is willing to pay the higher rate
of interest according to its proposal."

Your question is whether the committee on approval of deposi
tory bonds provided for in subsec. (3), see. 59.74 has power to
accept said personal bond.

Sec. 59.74 Stats., relates to county depositories.
In subsec. (1) thereof, the_ county board is given power to

designate county depositories. Subsec. (2) provides for adver
tising for proposals from banks, receiving of proposals, and

"After opening proposals received the board, in its discretion,
shall designate a depository or depositories."

Subsec. (3) provides:

"Before it shall be entitled to receive county funds on deposit
a depository so designated shall, * * ♦ with the county
clerk a personal or surety company bond, * * » subject to
the approval of a committee of the county board appointed
therefor * *

Subsecs. (4) and (5) relate to procedure to be followed in
case the security furnished is deemed insufficient or a desig
nated depository fails to furnish a bond.

This section clearly contemplates that the county board shall
exercise judgment in designating a depository or depositories;
that it shall designate such bank or banks as will best serve
the interests of the county and of the taxpayers, taking into
consideration not only the rate of intere.st to be received but
also the questions of safety, soundness, and security.- X Op.
Atty. Gen. 1175, 1176.
In the present instance, the county board saw fit in its

judgment to require a surety company bond. The bank desig
nated made an alternative offer. Tlie one, to pay a lower rate
of interest if a surety bond was required; the other, to pay
a higher rate of interest if a personal bond was allowed. The
county board accepted the offer of a lower rate of interest
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with a surety bond as security. Such were the terms of the
contract under which the county board chose this particular
bank. By this contract, the bank is bound.
The difficulty with permitting the committee to approve a

personal bond here is that the bank has by its contract lim
ited itself to the furnishing of a surety company bond. The
committee has no power to alter the contract entered into by
the county board with the designated bank. This the com
mittee would be doing here if permitted to approve a personal
bond. The only function, and power of the compiittee is to
approve a proper bond. The only proper bond that can be
submitted to the committee in the instant case is a surety com

pany bond.
I therefore answer your question in the negative. In this

view, it becomes unnecessary to answer your remaining ques
tions.

RMR

Education—School Districts—Electors at annual meeting may

fix wages to be paid to teacher and such determination is bind
ing on members of school board except where insufficient funds
are provided to operate school according to law.

February 21, 1924.

J. A. Moen,

District Attorney,
Viroqua, "Wisconsin.

You have requested this department to furnish you an official
opinion on the following questions:
(1) Have the electors of a school district, at an annual meet

ing, the power to fix the wages to be paid to a teacher, and
(2) Has the school board the power to engage a teacher and

pay any wages it deems proper after the electors, at an annual
meeting, have fixed the amount of such wages.
Sec. 40.09, subsec. (6), Stats., provides that the electors, at

an annual meeting or at an adjournment thereof, shall have
the power

"To vote such tax as the meeting shall deem proper for the
payment of teachers' wages * *
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Thus it is clear that the legislature intended the electors to have
the power to fix the total amount to be paid to the teachers.
If there is but one teacher in the district, it is clear that the
electors, having the power to fix the total amount to be paid
for teachers' salaries, do have the power to fix the yearly wage
to be paid to the teacher. Since the electors do have this power,
it would seem that no objection could be raised where the elec
tors, instead of determining upon a lump sum to be paid for
the school year, determine that the tiiacher shall be paid a cer
tain amount per month for a certain number of months. The
manner in which the electors act is not important; the fact that
the electors have acted is the controlling factor.

Sec. 40.28, subsec. (1), provides that the school board shall
have the power to enter into contracts with qualified teachers
and to specify in the contract the wages per week, month or
year to be paid.

Subsec. (2) of the same section provides:

"No order shall be drawn, countersigned, or paid which is in
favor of any person who has taught school in said district when
not holding a certificate of qualification therefor, as provided
by law, nor for the payment of wliich the money has not been
appropriated according to law, * *

Thus, it will be seen that while the legislature has given to
the school board a general power to contract with teachers, it
has also seen fit to restrict that general power to the extent of
providing that no money shall be paid to teachers for their serv
ices unless the money has been appropriated according to law.
There are two ways in which money may be appropriated by
school districts for teachers' wages: (1) the electors may vote
the tax at the annual meeting under sec. 40.09, subsec. (6), and
(2) the school board may vote the tax under the provisions of
see. 40.25, Stats., if the electors prior to the first Monday follow
ing the annual meeting shall neglect to vote a tax sufficient to
maintain the .school for eight months. It is significant, however,
that sec. 40.25 shall apply only in case the electors of the dis
trict have not acted. If the electors do act, as they have in this
case, sec. 40.25 may be d sregarded here It follows then that

while the board has power to contract with the teachers, payment
to such teachers is limited to the amount that the electors have de
termined shall be paid. It is apparent that the legislature has
done all it could to place the disbursement of the public funds
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in the same hands in which the power of taxation is lodged, and
to hedge around the power of disbursement with all possible
checks and guards.

That the school board has power to contract with teachers and
to pay them any wages it deems proper, m case the electors have
not acted, is not denied. ^

"In the absence of any special and inconsistent determination
of the qualified voters at the last annual meeting, and subject to
their power at the hext:, * * * the powers of the clerk with
the consent of the director or treasurer, or board, to contract
with and hire a qualified teacher and bind the district are
general." Wehster v. School Di^t. No. 4, 16 Wis. 316. -

This language was quoted with approval in Hemingway v.
Joint School District No. 1,118 Wis. 294. These cases then may
be considered as standing for the doctrine that where the electors
have not acted or where the action of the board is not inconsistent

with the determination of the electors, the board may enter into
such contracts with teachers as it sees fit, but both cases also
stand for the iiroposltion that where the electors have once
acted, then the board is bound by the action of the voters and
cannot act inconsistent with such determination.

You are, therefore, advised that the electors, at an annual meet
ing, have the power to determine the wages to be paid to a
teacher, and such determination is binding on the members of the
school board.

This opinion does not cover a case where the electors have made
an appropriation which, under normal conditions, would be suffi
cient and which proves to be insufficient to maintain the school
eight months. Such a situation would present an entirely
different question, on which no opinion is now expressed.

It is assumed for the purpose of this opinion that the question
here involved has been presented in such manner that you are
entitled to an official opinion.
RMR



Opinions of the Attorney-General

Chariiahle and Penal Institutions—Industrial School for Boys
—Arrest—Superintendent of industrial school for boys is not
required to give up boy confined in said school to county official
who seeks to serve warrant.

Board of Control.

February 23, 1924.

Attention John J. Hannan

In your letter of February 11 you state that one C— F— who
is now twenty years of age was paroled from the Wisconsin indus
trial school for boys in September, 1923 ; that he was subsequent
ly accused of a larceny from his custodial guardian, committed
while on parole; that he was returned to the industrial school
for boys in January, 1924; and that the district attorney of
Waukesha county now advises that he will issue a warrant for
the boy's arrest on the larceny charge, .and intends to prosecute
him forthwith. You ask whether or not the superintendent of
the industrial school for boys must surrender the boy to the
county officers upon service of the warrant.

It is m}' opinion that the superintendent is under no duty to
give up the prisoner. There is no statute requiring him to do so.
Tile superintendent holds the boy under a court order and the
warrant confers upon the sheriff no superior authority.
I may add that I can find no judicial decisions upon the ques

tion one way or the other.
JEM
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Counties-—Courts—Fees—Certificate of clerk of court and

justice of peace and other magistrates for payment of compen
sation of referees and fees of jurors, witnesses and interpreters,
and similar court expenses, are required by sec. 59.81 (2), Stats.,
to be filed in ofBee of county clerk, upon which filing county
clerk is required to draw and deliver to county treasurer orders
for payment; such certificates may not be paid by county treas
urer without such order.

February 23, 1924.

Irving Breakstone,
District Attorney,

Oconto, Wisconsin.

In response to your inquiry asking for an opinion as to the
effect of ch. 81, Laws 1923,. creating the present subsec. (2),
sec. 59.81, Stats., on the method of payment of compensation of
referees appointed under the provisions of sec. 2864, Stats., pur

suant to the order of the circuit judge fixing such compensation
as provided by sec. 2930, Stats., and also of certificates for the
payment of the fees of witnesses, jurors, and interpreters issued
by justices of the peace, and examining magistrates under the
provisions of sec. 59.77, subsec. (5), you are advised that in my
opinion the effect of said sec. 59.81, subsec. (2), is to require
that the orders or certificates issued by clerks of courts in the

one case and by justices of the peace or other magistrates in the
other, be filed in the office of the county clerk as the ''proper
vouchers" mentioned therein, upon which filing the county clerk
is required to draw and deliver to the county treasurer an order
for the amount called for by such certificates, payable to the
persons entitled thereto, and that pajunent by the county treas
urer can only be made when such order has been so drawn and
delivered. The last sentence of the provision of the statute

under consideration clearly and expressly makes its provisions
applicable to all special and general provisions of the statutes
providing for the disbursement of county funds by the county
treasurer, the purpose being to have all orders for such disburse
ments pass through the county clerk's office. The county clerk
is the bookkeeper for the county.

The provision is not in conflict with the other provisions of the
statute referred to by your inquiry, but is supplementary to
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them, and the several provisions must be read together. The
certificates are still issued by the clerks of court and the justjces
of the peace and other magistrates, as the case may be, as pro
vided by said other provisions, but instead of being presented
directly to the county treasurer for payment, are now required
to be filed in the office of the county clerk, who draws the order
on the treasurer for the payments called for by them.
FEB

Agriculture—Bonds—Drainage—Owner of 40-acre tract in
drainage district who has paid all his assessments will not be
liable for any amount in excess of $300, this being total benefits
that 40 acres would derive from drainage.

After bonds are issued in drainage district,, owners of tracts
of land who have not paid their assessments cannot pay and secure
release on their lands before bonds become due.

February 23, 1924.

John D. Jones, Jr., Commissioner,
Department of Agriculture.

Under date of February 6 you submitted two questions to this
department, which I will take up in their regular order:

"1. A certain 40-acre tract of land lies within a legally organ
ized drainage district. The commissioners for the district agree
that the total benefits that the 40 acres would derive from the

creation of the drainage project amount to $300. The actual
assessment made was $200. The owner of the 40-acre tract has
paid all general property taxes and special assessments levied
against his property. Other descriptions within the district are
delinquent, and the holders of drainage bonds are obliged to
foreclose.
"Will the o%vner of the 40-acre tract above meUtioned be

held liable under the law for any amount in excess of the $300,
set by the commissioners as representing the total benefits that
his particular tract will derive from the establishment of the
drainage project?"

This question must be answered in the negative. The drain
age bonds constitute a lien upon the assessments, under sub-
sec. (2), sec. 89.47. The owner of the 40-acre tract of land

has paid his assessment and the holders of the drainage bonds
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will be obliged to satisfy their bonds from those tracts of land
in the districts whose owners have not paid the assessment upon
which the bonds are a lien.

"2. A drainage district is organized, as provided in ch. 89,
and notices, of benefit assessments are served on property owners
within the district. A number of the property owners fail to
pay assessments in cash, and the commissioners are obliged to
issue bonds, in order that funds may be secured to prosecute
the work and the bonds are sold. Later after certain of the
bonds which are first due have been retired, but before the entire
serial list of bonds has been retired, one of the property o\\mers
who did not pay his assessment in full in cash when notice of
the same was first given, desires to pay off the unpaid portion of
the drainage assessment against his holdings and secure a release.
"Are the commissioners under the law obliged to accept such

payment and issue such release?"

Under subsec. (3), sec. 89.35, Stats., it is provided:

"Any owner of land or any corporation assessed for con
struction or repairs may, at any time before the commissioners
have entered into a contract to borrow money upon notes or
bonds based upon such assessment, pay into court the amount
of the assessment against his land or any tract thereof, or
against such corporation together with the interest thereon at
the rate of six per centum from the date of entry of the order
of confirmation to the date of such payment."

I find no provision in the statutes authorizing the payment

of the assessment after the bonds have been issued. I do not

believe that the assessment may be paid after the bonds have
been issued, for the reason that the bond holder is interested,
and will not be compelled to take payment until the bonds be

come due. The commissioners will not be obliged to accept pay
ment and issue a release to such property owners.
JEM
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Taxation—Real estates taxes may be collected from personal
property of owner or occupant.

February 23, 1924.

John D. Jones, Jr., Commissioner,
Department of Agriculture.

In your letter of February 6 you submit the following state
ment of facts and question:

"All individual or corporation owns a tract of land located
within the state, upon which the general property taxes are un
paid. The county treasurer offers this property for sale, as pro
vided by law, and no bids are secured. The owner of the prop
erty is possessed of other property, either real or personal, or
of an income, which would enable him to pay the taxes on the
property above mentioned, provided a judgment might be ob
tained against him.
"Under the Wisconsin law, can the proper public officials in

voke the aid of the courts to secure the payment of delinquent
taxes, just as an individual might secure a judgment to force
the payment of monies due for goods delivered or services ren
dered?"

Our court has held, in the case of Alle7i v. Allen, 114 Wis.
615, that taxes upon real estate must, if possible, be collected
from the personal property of the owner or occupant. On page
627 the court expressed its conclusion in the following language:

"* * * We think, therefore, that it must be held that
taxes upon real estate are to be collected primarily out of the
personalty of the owner or occupant."

This does not, however, authorizes the treasurer to bring an
action for the recovery of a judgment. The treasurer may levy
upon the personal property by distress and sale of the same, but
this can be done without the commcmcing of an action. There
is no authority given in the statute for the treasurer to begin
a so-called action in court; and it would seem that it is not nec

essary to do so as his warrant will authorize the sheriff to levy
upon the property by distress, without an execution issued on

a judgment.

JEM
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Elections—Uegistration—Elector may register on municipal
primary election day and vote in primary on same day.

February 23, 1924,
Victor M. Stolts,

District Attorney,
Eau Claire, Wisconsin.

In your letter of February 12 you ask whether an elector may
register on municipal primary election day in Eau Claire and
vote in the primary on the same day.
It is my opinion that your question must be answered in the

affirmative. This department has similarly held with reference
to a state primary. XI Op. Atty. Gen. 677. By sec. 6.80, Stats.,
the provisions of ch. 6 are made applicable in so far as prac
ticable to town, village and city primaries. I see no reason why
the statutory right to register on primary day and vote at the
same primary cannot with practicability be extended to the
municipal primaries in question.
FEB

Elections—Corrupt practices act applies to candidate for selec
tion as delegate to party national convention; there is no statu
tory limitation upon amount that may be expended by or on
behalf of such candidate; candidates may select same campaign
committee; such committee may disburse funds allowed for cam
paign but must keep sei^arate account of receipts and expendi
tures of each candidate.

February 23, 1924.
Fred R. Zimmerman,

Secretary of State.

You submit four questions, which I shall answer seriatim.
1. Does the corrupt practices act apply to candidates for

delegates to the national conventions of the respective political
parties ?

This question is answered in the affirmative. The statutory
definition of "candidate" is as follows:

"The term 'candidate' shall mean and include every person
for whom it is contemplated or desired that votes may be cast
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at any election or primary, and who either tacitly or expressly
consents to be so considered, except candidates for president and
vice president of the United States." (Sec. 12,01, subsec. (2).)

A candidate for selection as, a delegate to a party national con
vention (as regulated by the provisions of sec. 5.22, Stats.) in
my opinion is a "candidate" within the meaning of this defini
tion, since it is contemplated that votes shall be cast for him, and
hence he is not a candidate for president or vice president of the
United States. See, to same effect, 1912 Op. Atty. Gen. 375; V
Op. Atty. Gen. 230.

2. If it does apply, what limitations are there upon the ex
penditures of such candidates?

I can find no statutory limitation upon the amount that may
be expended by or on behalf of such candidates. Sec. 12.20,
Stats., provides for the limitation upon expenditures by or on
behalf of

"any candidate for any office under the constitution or laws of
this state, or under the ordinance of any town or municipality
of this .state in his campaign for nomination or election."

I think it is clear that delegate to a party national convention
is not such an office. The representation in party conventions
is provided for, not by the constitution or laws, or ordinance of
any town or municipality of this state, but is so provided for
solely by the political party organization. The laws of the state
provide only with reference to the manner of selection of dele
gates, and do not create any such office. The violation of the
limitation provisions is a criminal offense (sec. 4543i', Stats.).
It is, therefore, highly penal in character and, under familiar
rules, must be strictly construed. It is significant that this sec
tion is practically the onlj^ section in the corrupt practices act in
which the word "candidate" is coupled with the words "for any
office, etc." Since delegate to a national convention is not an
office under the constitution or laws of the state, the required
strict construction excludes a candidate for delegate from the
limitation statute. The same ruling was made in the opinions
cited above.

3. "What effect, if any, does ch. 249, laws of 1923, have upon
such candidates?

The act referred to creates subsec. (5), sec. 12.09, Stats. In
my opinion, it applies to candidacies for delegates to party na-
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tional conventions. I think this will be made quite clear by
quoting the material parts of the act, as it relates to the subject
of your question, as follows:

"Any * • * committee * * « which advocates or
opposes any candidate or any group of candidates for * * *
any political party, faction or group * * # shfiH fjig ^yj^h
the secretary of state [the verified statement provided for by the
first sentence of said subsection] * * *. Before any * * *
committee * * * other than a personal campaign or party
committee, shall make any disbursements or incur any obligations
for any political purposes within one county only, it shall file
with the county clerk, or if it contemplates making such expendi
tures in more than one county, with the secretary of state, a veri
fied statement giving its name, the name and address of each of
its officers, its purpose, the nature of its organization and its
source of income."

The application of this provision will be more particularly re
ferred to in answer to your fourth question.

4. May candidates for delegates to the national conventions

select the same campaign committee and if so, may such com
mittee disburse the aggregate amount of money allowed for
their campaign in behalf of the candidates who have selected
such committee?

There being, as already stated, no limitation upon the amount
of expenditures of such a committee by or on behalf of a candi
date or candidates for selection as such delegates, I see no reason

why each of two or more of such candidates may not appoint the

same person or persons to act as his personal campaign com
mittee. I can find nothing in the law, as it applies to such candi
dates, which expressly or impliedly prohibits such appointment.
Such a committee must, of course, keep a separate account of
the receipts and expenditures on behalf of any candidate for
whom it acts; it must not receive contributions from one candi
date for the benefit of another candidate, but must act for each
candidate in the same way that it would act for a single candi
date—or, to put it in another way, in the same manner that a
separate personal campaign committee for each candidate would
act; such a committee must file the statement required by the first
clause of subsec. (5), sec. 12.09 (ch. 249, Laws 1923), and its
secretary and each such candidate must file the accounts re

quired by subsecs. (1), (2) and (3) of the same section, at
the times and in the manner, and under the conditions provided
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therein. It is to be noted, however, that the last clause of said
subsec. (5) does not apply to such a committee because personal
campaign committees are expressly excepted from the require
ments of that clause.

The opinions found in V Op. Atty. Gen. 230, 232 et seq. and
VII Op. Atty. Gen. 380, deal with clearly distinguishable ques
tions and situations on this phase of your inquiry, and this
opinion is not considered as being in conflict with them; however,
to the extent that anything said in said former opinions may be
construed as at variance herewith, they are overruled.
In response to your further inquiry, you are advised that you

are authorized to file the appointments offered by several candi
dates for delegates at large to a national convention, such ap
pointments designating the same persons as the personal cam
paign committee of such candidates.
FEB

Counties—Dance Halls—Criminal Law—Sunday Closing Law
—Attendance at dance on Sunday is violation of law, under sec.
4595; county board has no power, by ordinance enacted under
ch. 222, Laws 1923, to change eifect of provisions of said sec.
4595.

February 25, 1924.

Otto L. Glen,

District Attorney,

Clintonville, Wisconsin.

In your letter of February 22 you submit the following ques
tion :

"1. Notwithstanding any dance hall ordinance that Waupaca
county may have adopted, 1st, does sec. 4595, Wis. Stats., pro
hibit dancing or holding public dances on Sunday?"

Sec. 4595 provides, in part:

"Any person who shall * * * be present at any dancing
or public diversion, show or entertainment, or take part in any
sport, game, or play on the first day of the week shall be pun
ished by fine not exceeding ten dollars; * * * "

This statute expressly prohibits any one from being present
at a dance on Sunday.
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Neither ch. 222, Laws 1923, nor any dance hall ordinance
passed by the county board, can in any way take away or ex
empt anyone from the penalty imposed in said sec. 4595 for be
ing present at a dance on Sunday.

You also inquire:

' Can any county pass a dance ordinance to violate said sec.
4595."

This question is answered in the negative.
JEM

Eleetidis—Ballots for election of delegates to national party
conventions may contain blank lines for writing in of names
of other persons in lieu of names of candidates printed thereon.

February 25, 1924.

Honorable Fred R. Zimmerman,

Secretary of State.

I-quote your inquiry as follows:

"The specimen ballot for national delegates printed in the
statutes (sec. 5.24) does not provide blank lines for writing in
names under the designations of delegates-at-large and district
delegates. Several county clerks have made inquiry as to
whether they may not provide such blank lines in the official
ballots. Will you please advise us in this matter?"

I think the answer is in the affirmative. While par. (a),
subsec. (1), sec. 5.24, Stats., provides that the ballot for dele
gates shall be in the form provided therein and annexed thereto
and such fomi, unlike all other forms of ballots found in the
statutes, does not provided for blank lines as far as it relates
to delegates, still subsec. (7) of the same section provides that
the official ballot for delegates shall be in substantially the same
form as provided in sec. 5.10 of the statutes. The form of the
official ballot for the September primary provided by sitbsec.
(1) of said see. 5.10 contains blank lines for the writing in
of names, and subsec. (2) of the same section, applying to city
primaries for nonpartisan candidates, provides:

#  # "Which ballot shall be so arranged as to admit of

any other person being voted for by the elector if he so de
sires. ''

- ' .!a
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These two provisions (subsee. (1), par. (a), and subsec. (7j,
see. 5.24), therefore, appear to be somewhat in conflict; but I
am of the opinion that it is at least permissible to provide blank
lines for the writing in by the voter of the names of other
persons than those printed on the ballot. ;
It may be noted also that sec. 5.22, subsec. (2), provides that

"except as herein otherwise provided" elections of delegates

"shall be noticed, held and conducted, and results canvassed
and returned in the same manner''

as are elections of judges of the supreme and circuit courts, and
the statutory form of the ballot for judges contains such blank
lines. Moreover, even though no blank Imes were provided,
there can be no doubt that a voter might erase the name of any
candidate printed on the ballot and write in the name of any
person he wishes to Vote for in lieu thereof.

PEB

Chai'itabic and Penal histitniions—Industri<d School for Boys
—Parole—Wisconsin industrial school for boys is not liable for
hospital bills incurred by paroled inmate without its authority.

February 26, 1924.
John J. Hannan, Secretary,

Board of Control.

In your letter of February 8 you state that one E E ,
who is now seventeen years of age was committed to the Wis
consin industrial school for boys in 1920; that he was paroled
to his father in 1921; that in November and December, 1923,
he was critically ill in a private hospital; that his father re
fuses to pay his hospital bill; and that the hospital authorities
and the attending physician demand that the state pay the ex
penses of the boy's treatment, although it was not authorized
by the Wisconsin industrial school for boys nor by the state
board of control. You ask whether the industrial school is

liable for said exjumses.
Your question must be answered in the negative. I can find

no statute which casts upon the Wisconsin industrial school for
boys obligations such as the one to which you refer. The mere
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fact that a paroled, person remains under the legal custody of
the state board of control (see. 57.07, Stats.) does not mean
that the industrial school must pay his bills. Sec. 57.075, cre
ating a revolving fund, is not applicable to the facts of the
present case. In the absence of statute imposing liability upon
the industrial school, the physician and hospital must look else
where for payment of their claims.
JEM

Appropriations and Expenditures—National Guard—Ar
mories—Funds in state treasury remaining to credit of Wiscon
sin national guard may, within limitation of see. 20.03 (1) (m),
Stats. 1921, lawfully be used to pay and discharge mortgage
existing on property conveyed to state for armory purposes,
subject to such mortgage, pursuant to sec. 21.615, Stats. 1921.

February 26, 1924.

Col. Nicholas M, Sciiantz,

Assistant Adjutant General.

You state that on February 1, 1922, certain armory property,

described as lots 1 and 2 of block 2 of Merritt's Addition to the

city of Oshkosh, was conveyed by Company B Armory Asso
ciation, a corporation, by warranty deed, to the state of Wis
consin, and accepted by the state under the provisions of sec.
21.615, Stats. 1921, subject to a mortgage of $12,000 given Jan
uary 30, 1902, to the tmstees of the Ladies' Benevolent Society
of O-shkosh^ that it was understood by you that said mortgage
was to be paid during the fiscal j'ear of 1923 out of funds ap

propriated by sec. 20.03, subsec. (1), par. (m). Stats. 1921;
that there are sufficient funds left in the annual appropriation
for 1923 to the Wi.sconsin national guard provided by said sec.
20.03 (1) and (m) thereof to pay said mortgage, and that it is
the desire of the adjutant general [armory board] to pay and
discharge said mortgage out of said funds, thereby saving the
state the annual interest charge that is now being paid on the
mortgage. You submit the abstract of title and the duly re
corded deed showing that title of record to said property is now
in the state, and ask whether the mortgage may be legally paid
and discharged out of said funds.
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I think the question should be answered in the affirmative.
It was held in an opinion of the attorney general to the ad

jutant general under date of July 18, 1921 (X Op. Atty Gen.
812), that under the provisions of sec. 21.615 authorizing the
armory board to use certain funds for the acquiring of armories
the said board may use such funds to pay off incurabrances ex
isting on such armories at the time of acquisition. Subsec. (2) of
said section, which contained a limitation on the total expenditure

of state funds for the construction or acquiring of an armory for
a single military organization, was repealed by ch. 351, Laws
1923. But said section and sec. 20.03, subsec. (1), par. (m),
still authorizes the armory board to construct and acquire
armories, and to accept a conveyance to the state of property
therefor which is subject to incumbranoe under the same condi
tions as those existing when the property in question was con
veyed to the state. The former opinion, therefore, applies to the
present situ|ition, and it is adhered to for the reasons therein
stated.

The appropriation made by said sec. 20.03, out of which the
cost of constructing or acquiring armories, including the paying
of existing incumbrances, was at the time of acquiring the Osh-

kosh armory and is nonlapsable under the provisions of sec. 20.77,

Stats. It is subject only to the limitation that the total amount
which can be used annually for said purpose is 15 per cent of the
total annual appropriation for the use and purposes of the Wis
consin national guard.

It follows that within the limitations last referred to, it is
lawful to pay and discharge the mortgage on the Oshkosh
armory from any funds in the state treasury to the credit of the
national guard.

FEB
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Corporations—Common Law Trusts—Filing may not be per
mitted where trustees bind themselves by resolution to designate
their trust as "common law trust" when operating within state
of Wisconsin though such words are not part of title or name
of trust.

February 26, 1924.

Fred R. Zimmerman,

Secretary of State.

In your letter of February 3 you state: "The Commercial
Acceptance Trust, a common law trust organization, applied for
filing and license under the requirements of sec. 226.14, Stats.
We refused to accept the Trust's filing and refused to issue cer
tificate, on the ground that the name is not in compliance with
subsec. (11), sec. 226.14. The theory upon which filing was re
fused is that the title of this trust does not contain the words

'common law trust.' "

You also state that the trustees have expressed a willingness
to adopt a resolution as follows:

"Resolved that for the purpose of doing business in the state
of Wisconsin and on all transactions made by this trust in the
state of Wisconsin, this trust will be designated as 'Commercial
Acceptance Trust, Common Law Trust.' "

You ask whether by adopting such a resolution the trust may
be permitted to transact business in the state of Wisconsin.

Subsee. (11), sec. 226.14 provides:

'' Every such trust shall file and record with the declaration of
trust, or a verified copy thereof, a statement in writing of the
name or title of such trust and its post-office address, which
statement shall be signed by all of the trustees. Such name or
title shall be 'The Common Law Trust,' the blank space
to be used for insertion of proper words of description or iden
tification of such trust.''

The proposition contained in the resolution, that this organiza
tion shall do business in the state of Wisconsin under a different
name from that used by it in other states and provided for in
its articles, is one for which I find no authority in the statutes.
Furthermore, I doubt that such action would comply with the
conditions of the declaration of trust, or that any such change
or action is authorized by the declaration of trust. I am, there-
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fore, of the opinion that a filing under a name other than that
designated in the declaration of trust is not a compliance with
the law.

HLE

EducatioTir^Besidence—Town in which parent resides has no
liability for tuition when child has residence, for school purposes,
in different town.

February 28, 1924.
0. M. Hilliard,

District Attorney,
Durand, Wisconsin.

According to your letter of January 22 a certain widow, who
is in poor financial circumstances, resides in the town of Max-
ville, Buffalo county. One of her daughters lives with a family
in the town of Watervllle, Pepin county, and works in the house

hold to pay for her board and clothing. At the end of the school
year the girl graduated from the district school and now attends
the union free high school. She lives more than four miles from
the schoolhouse. You ask whether the town of Maxville, in which
the mother lives, is liable for tuition; also, whether the child is
entitled to transportation.

The effect of the holding of the court in State ex rel. School
District No. 1 v. Thayer, 74 Wis. 48, is that where a child of
school age is sent or goes into a school district with the primary
purpos'e of securing a home with a particular family, he is en
titled to the benefits of such public school free of charge. The
court said on page 58:

''To establish the rule that a minor cannot have a I'esidence for
school purposes other than that of his parents would in many
cases deprive such minor of all benefit of such schools. When
the minor has poor parents, the poverty of the parents renders
it absolutely necessary, in many cases, that a home for the
minor children should be found in places different from that of
the parents; * *

Assuming that the daughter's residence for school purposes
is in the town of Waterville, she is entitled to all school privileges
of any child residing in that town, including transportation.
It follows, of course, that the town of Maxville has no liability
for her tuition.

ML
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Automobiles—Registration—Criminal Law—Motor vehicle
which is private property of local dealer should be registered
under sec. 85.04.

Dealer in automobiles may be prosecuted for permitting .use of
auto star registration number issued to dealer.
Penalty for violation of sec. 85.05 is contained in sec. 4635.

February 28, 1924.
Otto L. Olen,

District Attorney,
Olintonville, "Wisconsin.

In your communication of February 14 you state that the

Service Auto Sales Company of Olintonville is incorporated and
that it is local Ford dealer in Olintonville; that one Frank Haase
is one of the stockholders of the company, and also employed by
the company; that in September, 1923, he purchased through the
Service Auto Sales Company a Ford coupe, and has kept it in the
place of business of the Service Auto Sales Company, and the
Service Auto Sales Company has procured a dealer's license or
star number, under sec. 85.05, which star number is attached
to said Ford coupe. Prank Haase uses this Ford coupe for his

private convenience, and also uses it in the business for the
Service Auto Sales Company, such as contracting sales for the
company.

Q. 1. Is this in compliance with see. 85.05, or should Frank
Haase be required to take out an auto registration number, in
compliance with sec. 85.04?
The automobile in question is not owned by the company nor

in its custody. It is the private property of Mr. Haase and used
by him for his own convenience. I am of the opinion it will be
necessary for him to register his auto under sec. 85.04. The
registration under sec. 85.05 applies only to dealers, manufac
turers or distributors of motor vehicles owned by them or in their
custody. Mr. Haase docs not come within any of these classes,
and the Service Auto Sales Company does not own his auto nor

is it in its custody.

Q. 2. If Frank Haa.sc is required to take out a private license
under sec. 85.04, then would the Service Auto Sales Company be
liable for allowing said Frank Haase to run said coupe under said
star number?
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Subsec. (7), sec. 85.05 provides:

"No manufacturer, distributor or dealer or bis employe shall
cause or permit the display or other use of any number plate
or certificate of registration which may have been furnished him
except upon motor vehicles owned by the manufacturer, dis
tributor or dealer, and no other person shall have in his posses
sion any such number plate or certification of registration."

Here is a direct prohibition which the Service Auto Sales Com
pany has violated in permitting Frank Ilaase to use their num
ber plate and certificate of registration for his private use. You
will note, however, that there is no penalty provided in sec. 85.05
for a violation of any of its provisions. Neither is there a penalty
provided for the violation of its provisions, under the general
penalties given in sec. 85.22, nor in any other provisions of ch. 85.
In examining the history of this section, I find that formerly

there was a penalty provided for a violation of this section. In

subsec. 3, sec. 1636—48, Stats. 1917, we find the following pro
vision :

"Any manufacturer or dealer who shall knowingly permit the
use of any such number upon any automobile, motor cycle or
other similar vehicle owned or controlled by any other person
shall be punished by a fine of not less than ten dollars nor more
than twenty-five dollars."

Ch. 450, Laws 1919, repealed sec. 1636—48, and created a new
section, likewise numbered 1636—48, Stats., which enacted into
law the present provision of sec. 85.05, and omitted a penalty for
a violation of its provisions. Whether this was done intentionally
by the lawmakers, or inadvertently, the fact that the automobile
law has penalties for its various provisions collected in one sec
tion, "\dz., sec. 85.22, may have misled the lawmakers into think
ing that there was a penalty for the violation of this section in
the penalty section.
We are now confronted with the question whether the penalty

contained in sec. 4635, Stats., is applicable. It provides:

"Any person who shall be convicted of any offense the punish
ment of which is not prescribed by any statute of this state shaU
be punished only by imprisonment in the county jail not more
than one year or by fine not exceeding two hundred and fifty
dollars."

In an official opinion rendered by this department on May 15,
1922, it was held that a boy seventeen years old who fails to
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attend vocational school, tinder subsec. (3), sec. 40.73, may be
punished under sec. 4635. XI Op. Atty Gen. 397.
This department has also held, under date of October 2, 1913,

that the delivery of coal without being accompanied by the de
livering ticket required under sec. 1666& constitutes a criminal
offense punishable under said see. 4635. II Op. Atty Gen. 853.
In these two official opinions you will find the authorities col

lected, and it was clearly shown that where a statute prohibits
any matter of public grievance or commands a matter of public
convenience, although no penalty is prescribed for disobeying
its provisions or commands, an offense has been committed, and
may be punished under sec. 4635.
We are therefore constrained to hold that the penalty pre

scribed in said sec. 4635 may be imposed for a violation of
sec. 85.05.

Your second question is therefore answered in the affirmative.
JEM
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Contj-acts—Counties — Insurance — PiiUic Officers — County
Board—Power of building committee of county board to insure
building depends upon terms of resolution defining purpose of
committee.

County officers who are stockholdei's and directors of insur
ance agency from which county treasurer secures insurance
upon county buildings violate sec. 4549, Stats.
Insurance contract so made is not void.

March 1, 1924.
Charles E. Lovett,

District Attorney,
Park Falls, "Wisconsin.

In your letter of February 21 you state that a building com
mittee of the county board has charge of the construction of a
county building; that the committee took out some insurance
on the building, although not expressly authorized to do so by
the county board; and that the county treasurer now refuses to
pay the premiums, contending that the committee had no power
to procure insurance. You ask whether the insurance is in
force so as to protect the county in ease of loss, and whether
the county treasurer must pay the premiums.
The county board has power to cause the county buildings to

be insured. Sec. 59.07, subsec. (4), Stats. It is my opinion
that it may also authorize a committee of the board to do so,
for sec. 59.20, subsec. (6), does not appear to me to create an
exception to the general power conferred by sec. 59.06, subsec.
(1). In the present case, the question is: Has the county board
authorized the building committee to take out insurance on the
building under construction ?

It has not done so expressly. Whether or not such authoriza
tion can be implied from the grant of power to .supervise the
construction of the building depends largely upon the exact
terms of the resolution designating the purpose of the commit
tee. Such being the case", I cannot advise you further in the
premises unless you provide me with a copy of that resolution.
You also state that the county treasurer, pursuant to author

ization by the county board, procured insurance for another
building from an incorporated insurance agency and that one
member of the county board and the district attorney are stock-
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holders and directors of this agency. You ask (1) whether this

arrangement violates see. 4549, Stats., and (2) whether the in
surance is valid and effective.

1. It is my opinion that the county officers in question have
violated sec. 4549. XII Op. Atty. Gen. 279. See also XII Op.
Atty. Gen. 237, 141, 27, XI 68, IX 576, VI 279, II 718, I 488.

2. I believe that the contract of insurance is not void, hut is

effective to protect the county. This conclusion is based upon
the decisions of the supreme court in Blaser v. Vanden Keuvel,
164 Wis. 98, and Laun v. Pacific Muhial L. Ins. Co., 131 Wis.
555. See especially the discussion in the latter case, pages 570-

571. I am not unaware that there is language supporting a con
trary conclusion in Menasha Wooden Ware Co. v. Winter, 159
"Wis. 437, 452, and Artuthnot v. Kelley, 165 Wis. 362, but those
decisions do not seem to me to be as carefully reasoned nor as
persuasive as the Blaser and Laun cases. I cannot believe that
in the present situation the court would allow the insurance com
pany to escape payment of a loss on the ground that county of
ficers had unwittingly violated sec. 4549 because of their interest
in the agency Avriting the policy.
I would suggest that the county resolve the doubt by canceling

the policy and taking out one which is. in no way objectionable.
FEB

Counties—Commission Government—Public Officers—County
Clerk—Board of commissioners of county may meet as commit

tee at places other than county seat; county clerk need not at
tend such meetings nor keep record thereof.

March 1, 1924.

Clive J. Strang,

District Attorney,

Grantsburg, Wisconsin.

In your letter of February 26 you state that Burnett county
is under the commission form of government as prescribed by
sec. 59.95, Stats.; that the commissioners have abolished all com
mittees except those which are by law requii'cd to be composed
of persons not members of the county board; and that the func
tions formerly performed by the committees of the county board
are now handled by the commissioners acting in committee. You
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ask (1) whether the commissioners may meet as such committee
away from the county seat, and (2) whether the county clerk
must be present at the committee meetings and make a record
thereof.

1. The commissioners may meet as a committee at places
other than the county seat. I find nothing in the statutes to pre
vent their doing so, and see no reason why they should not hold
their meetings at any place within the county which they may
choose.

2. The county clerk is not required to be present at the com
mittee meetings. He is clerk of the board of commissioners but
not of committees of that board. There is a distinction between
a meeting of the commissioners as board and a meeting as com
mittee. The county clerk need concern himself only with the
meetings of the commissioners as a board.
FEB

Insurance—Assessments—Board of directors of mutual fire in
surance company by-laws of which prescribe extent of liability
of members may levy assessment to pay off surplus notes.

March 3, 1924.
"W. Stanley Smith,

Commissioner of Insurance.

I have noted your request for an opinion, dated January 11,
as to the validity of an assessment levied by a mutual fire in

surance company of this state.
You state that on an examination of the company as of May

31, 1923, the report of examination showed that the company
had a deficit without including any liability for surplus notes
then outstanding, which notes were issued prior to December
31, 1921, and that an assessment has been levied on policies in
force as of August 1,1923, on the basis of two-thirds of the pre
miums on one-year policies, and that all but a small part of this
assessment has already been collected and that the amount of
the assessment greatly exceeds the deficit, not taking into con
sideration the surplus notes. You thereupon ask whether or not
it is legal to levy an assessment to pay off surplus notes, which
inquiry we understand to refer to the assessment already levied,
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and you call attention to tlie assessment liability section of the
by-laws of the company, which reads in part as follows:

"Every member shall be liable for his prorata proportion of
the losses and expenses of the company * *

The by-law provision above quoted prescribes very clearly the
extent of the liability of the member, and it necessarily follows
that the right to levy assessments must be bottomed upon the
liability so agreed upon. The right to levy assessments, there
fore, is not for the purpose of paying a deficit, as shown by a
financial statement, but exists for the purpose of requiring
every member to pay his prorata portion of the losses and ex
penses of the company. The fact that there is a deficit after
exhausting the money provided from the surplus notes would
indicate that the members had not paid their prorata portion
of the losses and expenses, and that an assessment to require
members to pay such prorata portion is proper. There is noth
ing in the by-laws which, so far as I am advised, contravenes
any provision of the company's articles, and there is nothing
which contravenes any provision of the statutes. There is, there
fore, nothing in the facts submitted which would indicate that
the assessment made is in any wise illegal or improper. The fact
that the proceeds of the assessment will result in providing funds
which might be used for the discharge of surplus notes consti
tutes no objection to the validity of the assessment.
HLE

Prisons—Parole—Person committed to industrial home for
women and later transferred by state board of control to state
prison is eligible for parole at any time when conditions named
in sec. 57.07, Stats., exist.

March 4, 1924.

Board of Control.

Attention John J. Hannan

In your letter of February 11 you state that one E
C  was convicted of perjury by the municipal court' of
Racine county and on February 19, 1923, was committed to
the Wisconsin industrial home for women for a term of from
two to five years; and that the state board of control subse
quently transferred her to the state prison.
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You ask when she will be eligible for parole.
It is my opinion that the prisoner may be paroled by the state

board of control at any time when the conditions required by
sec. 57.07, Stats., exist. While that section in terms mentions

inmates of the named institutions, I think that it may properly
be construed to apply to a person originally committed to one of
those institutions, even though she be later transferred to the
state prison. There is no practical reason for holding otherwise,
since the board of control may at will retransfer the prisoner
to the industrial home for women and thus bring her within the
express condition of sec. 57.07, and may in that way accom
plish by indirection the same result reached by the construction
of the statute which I here suggest.
JEM

Agriculture — Agricultural Representatives — Counties —
County board has no power to order referendum vote on ques
tion of employment of agricultural representative of county.

March 4, 1924.
Professor H. L. Russell, Dean,

College of Agriculture,

University of Wisconsin,

You have submitted a memorandum on matters affecting
county agricultural representative work in Portage county, un
der date of February 19, 1924, in which you state that on Jan
uary 13, 1915, the Portage county board passed a resolution
establishing the county agricultural representative, designated
as county agent under sec. 59.87; that Mr. J. M. Coyner began
work as such county agent on March 1, 1916, and that since that
time the office has been continued without restriction, but with
two changes in personnel. On November 20, 1923, the following
resolution was passed by the county board:

"Resolved, that the office of county agricultural agent be con
tinued in Portage county for the next two years under the pro
visions of the Wisconsin statutes relating thereto, and the sum of
$2,900 annually be and is hereby appropriated for the share of
the county in such work, same to be raised by a levy on the tax
able property of Portage county."
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On November 21, the following day, another resolution was

presented by Edward S. Thorpe, a member of the county board,
and was also passed. Said resolution reads thus:

"Whereas, The question of employing a county agent comes
up at every session of the county board and unreliable and mis
leading claims and statements are made for and against the de
mands and usefulness of the county agent, and as such agitation
has had bad effect on other matters that come up before the
county board for action,
"Therefore, be it resolved that the county clerk notify and

instruct all town and village clerks in the county, thirty days
before the annual towm meeting in 1924, to have the voters of
the various towns and villages to vote by ballot for or against
the county agent, and the town and village clerks shall report
the result of such vote to the county clerk on or before the first
day of the first session of the 1924 county board."

On November 28 the last above quoted resolution was amended

so as to require the county clerk to give due and legal notice to
all town, city and village clerks and otherwise include "city"
when it is left out in the aforesaid resolution.

You also state that the contract covering the two-year period
provided for in the resolution is now in effect.
You refer to an official opinion addressed to you under date

of July 13, 1922 (XI Op. Atty. Gen. 527), where this depart

ment held that county clerks may be compelled by mandamus to
issue orders for the salary of the county agricultural representa
tive "when there is money duly appropriated for that purpose by
the county board. You also refer to an opinion rendered by this
department, under date of November 27, 1922 (XI Op. Atty.
Gen. 884), in which it is held that county boards may not after

the necessary annual tax has been levied for each of two years
repeal at an annual meeting the action of the preceding annual
meeting, providing for an agricultural representative for two
years. In other words, that it may not discontinue that office at

the end of one year.

Your question may be stated as follows: Has the county
board authority to order a referendum vote, under sec. 59.02,
or any other statute, in the manner in which it has been at
tempted in this case, and what will be the force and effect of
such a referendum vote ?

At your suggestion, we have submitted your memorandum
to the district attorney for correction, and he has replied that



120 Opinions of the Attorney-General

the facts set forth are true. I am constrained to hold that the

county board had no authority to order the referendum vote on
the question involved, and the force and effect of the refendum
vote as taken in Portage county can have no force or effect, there
fore, except as guiding the county board in its decision in fu
ture, when the two-year period covered by the present contract
for the county agent has expired. The effect is purely advisory
and not binding on the board.
JEM

Municipal Corporations—Commission Government—Piiblic

Officers—City Supervisors—Green Bay city supervisors hold
office for one-year terms in absence of ordinance to contrary.

March 5, 1924.
Raymond B. Evrard,

District Attorney,
Green Bay, "Wisconsin.

In your letter of February 12 you request my opinion rela
tive to the term of office of city supervisors elected in the city of
Green Bay.

Sec. 62.09, subsee. (5), par. (b), referring to city officers,
provides as follows:

"Except as otherwise specially provided the regular term of
elective officers except supervisors shall be two years. The term
of supervisors shall be one year unless otherwise provided pur
suant to paragraph (d) of subsection (2) of section 59.03. The
council may by ordinance provide a different term for such of
ficers or any of them, * *

Sec. 59.03, subsee. (2), par. (d), reads thus:

"A supervisor for a part of a city ward or a part of an incor
porated village in the county shall be. elected by the electors of
such part of ward or village at the same time and in the same
manner that city and village officers are elected."

It is not apparent that sec. 59.03, subsee. (2), par. (d), has
any bearing on the subject matter of sec. 62.09, subsee. (5), par.
(b). I am of opinion that the reference in the latter section to
the former may be disregarded as surplusage, so far as the city
of Green Bay is concerned. Its presence is explainable, how-
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ever, for when sec. 23, cli. 242, Laws 1921, revising sees. 925—26
and 925—26a, Stats. 1919, and renumbering them as sec. 62.09
(5) (b) was passed by the legislature, sec. 59.03 (2) (d) included
a relevant provision which was subsequently repealed by ch. 238,
Laws 1921. When the last named act was passed, the legislature
simply neglected to make allowance for it in ch. 242, and hence
the present sec. 62.09 (5) (b) contains a reference to the part of
sec. 59.03 (2) (d) which has ceased to exist.
It is my opinion, therefore, that the supei'visors elected from

Green Bay hold for one-year terms unless the council of the
city has by ordinance otherwise provided. Although Green Bay
has the commission form of government, under ch. 63, Stats.,
I find nothing in that chapter inconsistent with the applicability
of sec. 62.09 (5) (b) to the office of supervisor in said city. See
sec. 63.03, subsec. (1).
FEB

Taxation—Tax Deeds—Notice of intention to apply for tax

deed required by sec. 75.12, Stats., may be given prior to expira
tion of redemption period.

March 5, 1924.

E. S. Jedney,

District Attorney,

Black River Palls, Wisconsin.

In your letter of March 1 you ask whether the three-months
notice required by see. 75.12, Stats., may be served prior to the
expiration of the redemption pei'iod provided by sec. 75.01.

Sec. 75.01 provides that the owner or occupant of land sold
for taxes may redeem it within three years.

Sec. 75.14 provides that after the expiration of the redemp
tion period, and upon proof of the notice required by sec. 75.12,
the owner and holder of a certificate of sale for taxes is entitled
to a tax deed, and directs the county clerk to issue such deed.

Sec. 75.12 provides that no tax deed shall be issued unless
three months notice of intention to apply for such deed be given
to the owner or occupant of the land, and to mortgagees thereof
and assignees of mortgage if there be any.
It seems apparent from a reading of these provisions that the

three-months notice required by sec. 75.12 may be given prior

I
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to the expiration of tlie time for redemption. Construed other
wise, sec. 75.12 would have the etfect of increasing the redemp
tion period from three years to three years three months. The
notice requirement would have been placed in 75.01 had there
been any intention to enlarge the time for redemption. This
construction is also sustained by the language of 75.14
RMR

Taxation—Cemeteries—Upon facts stated and others assumed,
tract of land owned by cemetery association was exempt from
taxation in 1922, although but one burial was made in that year
and none theretofore.

George W. Lippert,
District Attorney,

Wausau, "Wisconsin.

March 5, 1924.

In your letter of February 29, referring to my opinion of
January 25, 1924 (XIII Op. Atty, Gen. 43), in which I advised
that a tract of land used as a cemetery was exempt from taxa
tion in 1922 although hay cut upon it was sold and a small
building temporarily leased, the proceeds being devoted to ceme
tery purposes, you call my attention to some further facts and
ask whether they require a modification of the conclusion previ
ously reached.

You state that the tract in question consists of two adjacent
"forties" purchased at different times in 1920; that the ceme
tery association commenced to plat the land for cemetery pur
poses in July, 1922; and that only one burial was made in that
year and that one not until October, after the tax levy.

It is my opinion that my previous conclusion still holds good
for the reason there stated, if I may pi-operly assume (1) that
the two forties are treated as one tract and were platted together
in 1922, and (2) that the single burial was made in good faith
and not merely for the purpose of procuring tax exemption. If
as a matter of fact the two forties were treated as separate tracts,
the burial on one did not exempt the other. If the interment
was not made in good faith, neither tract was exempt.
EMR
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PuMic Oncers—Alderman—Justice of Peace—Alderman in
city of fourth class cannot hold office of justice of peace.

March 6, 1924.

E. S. Jedney,

District Attorney,

Black River Falls, "Wisconsin.

In your letter of Mareh 4 you inquire whether a justice of
the peace in a city of the fourth class, can also hold the office of
alderman in said city.

It seems to me that your question is answered in the negative
by the following provisions of the statutes, contained in ch. 62,
entitled "Cities, General Charter Law."

Sec. 62.09, relating to officers of cities, provides, in subsec.
(1), par. (a) t

"The officers shall be * * * one or more justices of the
peace,
«  * *

*  * * two aldermen *  * from each ward,

Par. (b), subsec. (2) of said section provides:

"Except as otherwise expressly provided in these statutes, no
alderman shall during the term for which he is elected be eligible
to any other city office except mayor."

I find in the satutes no express provision that a city alderman
may be also a justice of the peace.
See also XI Op. Atty, Gen. 192.

FEB

Indigent Insane, etc.—Burnett county not liable to pay hos
pital bill of transient pauper where treatment was given by
hospital in Polk county without order or direction from county
authorities of Burnett county.

March 6,1924.

Clive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

In your letter of March 1 you state the following case: A man
from Minnesota came to a town in Burnett county in Septem
ber, 1923, and was making his home with his daughter. While
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there lie became disabled and was, by his daughter, taken to a
hospital, in Polk county, for treatment. After he was at the
hospital for two or three weeks, the hospital found out that the
patient had no money, and are now asking Burnett county to
stand the expense of treatment, etc.

Burnett county is under the county system of taking care of
its poor. The duty of caring for transient paupers is imposed
upon the various municipalities and subdivisions of the state by
sees. 49.03 and 49.04, Stats.
,  Your question is whether, under the circumstances, Burnett
county is liable to pay the hospital bill in question.
The duty imposed upon the municipalities and subdivisions of

the state to render assistance to the poor is purely statutory.
To incur liability, there must be a contract, express or implied,
between the town, city, village or county authorities and the
party furnishing the relief. Mappes v. Iowa County, 47 Wis.
31. It has been uniformly held that in order to raise such con
tractual obligation the aid or relief must have been furnished
by the order or direction of the proper authorities. There was
no such order or direction here. See Patrick v. Town of Baldwin,
109 Wis. 342; II Op. Atty. Gen. 418; IV Op. Atty. Gen. 1015.
In the Patrick case, the court said, p. 349:

««* * * When the legislature has gone no further than to

create a legal obligation to support poor persons, and to desig
nate municipal agents to incur the necessary obligations to that
end, no such obligation can exist without some clearly expressed
municipal consent given by such agents."

I therefore answer your question in the negative.
RMR
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Corporations—Blue Sky Laio—Securities Law—Sale of
shares in described enterprise held within purview of blue sky
law.

March 8, 1924.

G. S. Canriqht, Director,
Securities Division,

Railroad Commission.

In your letter of February 28 enclosing letter from Mr.
you request my opinion as to whether or not the scheme de
scribed by Mr. B comes within the purview of the "Wisconsin
securities law, sees. 183.25 to 183.44, Stats.

It appears that one Woodward of Darlington is the owner of
320 acres of land in North Dakota, and that he believes it to be
oil and gas land, but has not the money to finance petroleum
development. Accordingly he proposes to execute a deed of the
entire tract to be placed in escrow for five years, and then to
endeavor to sell 8200 ''shares" in the land at $10.00 per share.
If he is not able to sell that many shares, the deed will by its

terms be inoperative. If 3200 shares are sold, it will become
effective. The conveyance will be to a named grantee in trust
to transfer title at the end of the five-year period to such per
sons as may be the owners of the 3200 shares. Mr. Woodward
is to have the use of the surface of the land for the five-year
period, so far as possible without interfering with oil operations.
Oil and gas development will be carried on by the shareholders,
independently of Mr. Woodward, who will not contribute there
to, but will receive as a royalty one-half of any profits resulting
from the discovery and production of petroleum. At the end of
the five-year period, the shareholders become absolute owners
of the land.

The provisions of the blue sky law pertinent to your inquiry
are found in sec. 183.25, defining the terms used in the law.
I quote subsecs. (2), (3) and (6) of that section:

"(2) 'Company' means and includes all domestic and for
eign private corporations, associations, joint stock companies,
partnerships, trusts, common law companies, syndicates, pools,
or any other form of organization or association organized or
proposed to be organized."

" (3) 'Security' or 'securities' means and includes any bonds,
stocks, certificates of interest in a profit-sharing agreement,
notes or other obligations or evidences of indebtedness or of



Opinions of the Attorney-Geneeal

interest in or lien upon any or all of the property or profits
of a company; or an interest in the profits of a venture and the
notes of other obligations or evidence of indebte'dness of an in
dividual, or any other instrument commonly known as a secu
rity."

" (6) 'Sale' or 'sell' as used herein shall include every dis
position or attempt to dispose of a security or interest in a secu
rity for value. * * *"

In view of these definitions, it is my opinion that Mr. Wood
ward proposes to "sell" securities in a "company" and that his
scheme is accordingly within the purview of the securities law.
The enterprise contemplates a company as defined by subsec.
(2), for the organization will be either an association, joint stock
company, partnership, trust, syndicate, pool, or

"any other form of organization or association organized or pro
posed to be organized;"

it is unnecessary to decide here which it will be. The "shares"
wiU be securities within subsec. (3), for they will be

'' evidences * * * of interest in * * * any or all of
the property or profits of a company, or, an interest in the profits
of a venture."

That Mr. Woodward proposes to "scU" the securities is plain.
In reaching the above conclusion, I have not overlooked

subds. (j) and (p), sec. 183.26, subsec. (1), excepting certain
transactions from the operation of the blue sky statute. It
seems to me clear that these exceptions do not embrace Mr.

Woodward's scheme.

RMR
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Bonds—Comity board having authorized chairman, county
clerk and county highway committee to sell certain authorized
highway imjirovement bonds of county "after such advertising
as in their discretion may seem advisable,'' and such bond com
mittee having advertised for bids with requirement that certi
fied check of certain amount shall accompany each bid, it may
waive requirement in case of bid by commissioner of insurance,
or it may reject all bids and sell bonds to such commissioner.

March 8, 1924.
H. N. B. Caradine,

District Attorney,
Monroe, Wisconsin.

It appears from your inquiry, supplemented by a certified
copy of the proceedings of the county board of Green county
relative to the sale of a portion of unsold highway improvement
bonds of said county authorized in 1919 (which certified copy
I called for in connection with the submission of such bonds

to the attorney general for certification and have just received
from the county clerk), that the direction of the county board
Was that the bonds should be sold

"by the chairman of the county board, the county clerk and
the county state road and bridge committee after such advertis
ing as in their discretion may seem advisable."

You state that in the advertising for the sale of such bonds
to be held on March 15 next, one of the requirements is that a
certified check for $2,500 must accompany each bid; that the
commissioner of insurance of the state of Wiscon.sin has indi

cated that he is desirous of bidding at such sale and of purchas
ing such bonds as an investment of the trust funds in his hands,
but is unable to comply with the requirement that the bid be
accompanied by a certified check.
You ask for an opinion as to how the matter can be handled

so that the department of insurance may bid for the bonds and
comply with the requirement that a certified check accompany
each bid.

I know of no way by which the commissioner of insurance
can obtain a certified check, for the purpose stated, from the
state treasurer, with whom the trust funds are deposited, but
I think it is wholly unnecessary to the consideration of a bid
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by the commissioner of insurance that such a check accompany
his bid and that the bond committee appointed by the county

board may waive the requirement and accept the commissioner's
bid, if made, without such a check accompanying it.
You say that you feel that the committee cannot set aside this

requirement in the case of the insurance department without dis
criminating against other bidders for the bonds. I cannot see
the force of such a position. The resolution of the county board
contains no such requirement. The conduct of the sale is left

entirely to the committee. Clearly the requirement made by the
committee is not for the protection of the bidders but can only
be for the protection of the county. Such protection is not

needed as to a bid from the commissioner of insurance. No

bidder can complain because the committee waives its require
ment as to him if he elects to bid. The statutes do not require
advertisement or competition at the sale of county highway
bonds; and even where a resolution of the county board requires
publication of notice of sale (which it does not in the instant
case) and such publication is had, but all bids in response there
to are rejected, the bonds may be sold over the counter without
further notice. XI Op. Atty Gen. 228. The requirement of a
certified check being created solely by the committee, it may
modify it or waive it, or it may reject all bids and sell the bonds
to the commissioner of insurance if it so elects.

FEB
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Bonds—Contracts—Counties—Provision of contract made by

county board with corporation or other person for giving of
bond by other party for its performance which is not statutory
requirement may be modified by subsequent agreement so as to

relieve such party from obligation or to permit filing of sub
stitute bond.

County board has power to modify contract requiring giving
of surety company bond to secure performance thereof (such
requirement being solely creature of contract), so as to relieve
from obligation to give bond or to substitute for surety com
pany bond one with another kind of surety.
Wisdom of exercising such power by county board under facts

stated doubted.

March 8, 1924.

Harold E. Stapford,
District Attoriiey,

Chippewa Falls, Wisconsin.

I have examined the documents submitted by you, namely

copies of a contract entered into by the county board of Chip
pewa county and the Wisconsin-Minnesota Light & Power
Company, dated April 29, 1916, and the bond in the penal sum
of $50,000, executecf by the said power company with the Na
tional Surety Company of New York as surety, dated December
21, 1916, and given to secure the performance of said contract
by the said power company. The contract contemplates the
discontinuance of a portion of a certain public highway known
as the Chippewa Falls and Anson Highway in the towns of
Anson and Eagle, and the flooding of the part so discontinued
as a result of the construction and operation of the power com
pany's dam at Wissota, ilnder which the power company agrees
to perpetually reimburse the county for 36 per cent of any and
all expenses incurred or paid in maintaining, repairing, rebuild
ing or repainting Hie bridge and the piers and abutments thereof
across the Chippewa river on the new highway constructed in
place of the old discontinued highway, and the old bridge, and
to perpetually reimburse the county for any and aU expenses
incurred or paid in rebuilding and maintaining the embankment
or causeway carrying the new highway across the pond created
by said dam, and the highway thereon, including the necessary
barriers or railings, and in resurfacing said highway in case of
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damage to or destruction of said embankment or causeway. The
contract recites the payment of the sum of $2,000 to the county,
to be used for grading and surfacing the new highway outside
of the pond limits, and for the acquiring of the right of way
therefor; it also recites the discontinuance of the old highway
under and pursuant to the provisions of sec. 80.39, Stats. See.
83.03, subsee. (7), Stats., doubtless validates the contribution
to the cost made by the power company, if any question could
have been raised with reference to that. By .said contract, the
power company

"agrees to renew such bond or to file an additional bond thereto
or a substitute bond therefor, whenever required by the said
county board so to do."

You state tliat the premium on said bond amounts to $500
per year, and that the annual cost to the power company of main
taining the bridge and so forth has been about $250 per year,
so that the cost of the bond is more tlian the cost of said main

tenance; that the power company has petitioned the county
board to be relieved from the furnishing of a bond as an unneces
sary expense, or, if that cannot lawfully be done, that it be per
mitted to file a substitute bond wdth the Northern States Power
Company, with which it is affiliated, as surety; that the right
of the county board to relieve the power company of the obliga
tion to furnish the bond has been questioned, on the ground
that the said $50,000 bond is the property of the county and
that the county board has no power,to give away the county's
property, and as to the alternative proposition, it has been as
serted that the National Surety Company of New York has a
vested interest in the contract to the extent of the annual pre
mium on the bonds, which it cannot bc^deprived of without its
consent.

You ask for an opinion on the following questions:
1. Has the county board power to relieve ̂ the "Wisconsin-

Minnesota Light & Power Company from its obligation under
said contract to furnish a bond?

2. Has the county board the power to permit the Wisconsin-
Minnesota Light & Power Company to substitute a new bond
with the Northern States Power Company as surety for the
existing surety company bond?
Both questions are answered in the affirmative.



Opinions of the Attorney-General 131

I agree with you that the obligation to furnish the bond is
solely a creature of the contract between the county and the
power company, and that the county board has the same author
ity to vary the terms of the contract by a subsequent agree
ment that it had to make the contract in the first instance, and

the quotation from the contract itself reserved to the county
board the right at any time to require the power company to fur
nish a substitute bond.

I also agree with you that any question there may be as to the
right of the surety company to insist upon the payment of the
premiums by the power company for the full period of the bond
is a question solely between the power company and the surety
company, with which the county has nothing to do.

In answering your questions as I have, I do not want to be
understood as in any way endorsing the policy of relieving the
power company from furnishing and keeping in force an ade
quate bond as stipulated in the original contract. I doubt the
wisdom of any such modification of the contract as is pro
posed. As an inducement to obtain the advantages accruing to
it by reason of the discontinuance of the old highway and the
removal of the old bridge, the power company agrees to furnish
a surety company bond to secure its agreement to perpetually
pay its proportion of the maintenance of the new highway and
bridge necessitated by the construction of its dam, and it knew
that the furnishing of such a bond would involve the expense
to it of paying the premiums. The fact that up to this time
the amount it has been required to pay under the contract for
its share of maintenance is less than the amount it pays in pre
miums for the bond seems to me to be no reason whatever for

relieving the power company from its obligation to furnish and
keep in force such a bond or to permit it to substitute a bond,
but a distinctly less desirable kind of surety. No one can look
into the future even for a day, or an hour, or a minute and see
what may happen to either the causeway, highway or bridge—
some unforeseen disaster might at any moment make the $250
now required annually to keep them in repair look, to put it
very mildly in comparison, small indeed—or what may happen
to the affairs of the power company by reason of the same dis
aster or other reverses which might result in total insolvency
and make it impossible for the county to enforce the perpetual
obligations assumed by the power company to bear its stipu-

■ ■
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lated proportion of the cost of repairs and maintenance. It
might be doubtful, too, whether the Northern States Power Com
pany has any authority under its charter to enter into such a
contract of suretyship as is proposed, and in any event, its
continued solvency cannot be relied upon with anywhere near

the confidence that can be put in the surety company whose
financial status and affairs is under the continual inspection of
the state department of insurance.
What I have just said is, of course, not necessary to the

opinion given in answer to your inquiry, but I do not want the
county board to get the impression that this office, in giving
the opinion, has approved the exercise of the power which the
county board is held to possess.
FEE

Public Officers—Justice of Peace—Town assessor may hold
office of justice of peace. Two offices are not incompatible.

R. H. Fischer,
District Attorney,

Shawano, Wisconsin.

March 10, 1924.

In your letter of March 4 you submit the following question:
Can a town assessor legally hold both the office of justice of the
peace and assessor?

I find no constitutional or statutoi*y provision that expressly
prohibits a town assessor from also holding the office of justice
of the peace.
With respect to incompatibility the test is whether the two of

fices involve conflicting duties. If so, it is contrary to public
policy to permit the same individual to hold both. See State ex
rel. Johnson v. Nye, 148 Wis. 659, 670.
Judged by this test the offices of town assessor and justice of

the peace in my opinion are not incompatible, see III Op. Atty.
Gen. 738, where it is held that the offices of city assessor and
justice of the peace are not incompatible.
FEE
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Trade Regulation—Monopolies—Company operating group of
retail stores does not violate law in cutting its price at one
store to meet that of competitor across street.

George A. Shaughnessy,

District Attorney,
Milwaukee, "Wisconsin.

March 10, 1924,

Your letter of March 4 states that a company operating forty
or more retail grocery stores in the city of Milwaukee, advertis
ing a uniform price for flour at its several stores, cut this price
at one store to meet that of a competitor across the street who
was advertising at a lower price. You ask whether the company
in so doing has violated sec. 133.17, Stats.

This statute prohibits discrimination by any person, firm or

corporation by making a lower rate or price in one section or to
one person than in another section or to another person if done

"intentionally, for the purpose of injuring or destroying the
competition of any regular, established dealer in such commodity
or to prevent competition of any person who in good faith in
tends or attempts to become such dealer."

It does not appear from any facts set out in your statement
that the lower price was made for the purpose of injuring or de
stroying or preventing competition, and as the statute makes

this an essential part of the offense, it does not appear that any

offense has been committed.

HLE

Criminal Law-^Bastardy—Rape—Prosecution for rape does
not bar bastardy action resulting from same act.

March 10,1924.
Clive J. Strang,

' District Attorney,
Grantsburg, "Wisconsin.

In your communication of March 7 you state that about three
years ago a man was convicted in your county of rape, and
has served three years in prison for the offense; that the girl
involved wishes to prosecute him for bastardy; and you inquire
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whether the conviction for rape will bar an action for bastardy
predicated upon the same act.

This question must be answered in the negative. A bastardy
action is not intended to punish the man in a criminal way. It

is to establish the paternity of the cliild and to provide for its
support. A criminal prosecution, therefore, cannot be a bar to a
bastardy action.
JEM

Crimiiml Law—Cruelty to Animals—Pxihlic Officers—Humane
Officer—Person may be criminally convicted of cruelty to ani
mals for injury to dog, although no license for dog has been se
cured.

Municipal humane officer has powers of constable j these do
not extend beyond limits of county.

March 12, 1924.
A. E. Frederick,

State Humane Officer,
Sparta, Wisconsin.

You submit the followng question:

"1. Sec. 1628 [now 174.10] of the statutes provides that no
action shall lie for injury to a dog which has not been licensed
and is not wearing a license tag, unless the tag shall have been
removed or lost without the owner's knowledge. Does this sec
tion preclude a criminal action for cruelty to a dog under sec.
4445, if the dog has not been licensed or is not wearing the tag?"

Actions are of two kinds—civil and criminal. (Sec. 2597.)
A criminal action is defined in sec. 2598, as follows:

"A criminal action is prosecuted by the state as a party
against a person charged with a public offense, for the punish
ment thereof."

Although the provision of sec. 174.10 that

"no action shall lie for injury to a dog which has not been
licensed," etc.,

is broad enough to include criminal prosecutions, it does not
either expressly or by necessary implication refer to the state.
It is a general rule that such statutes do not bind the state.
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V. Milwaukee, 115 "Wis. 131, 135; Milwaukee v. McGregor,
140 Wis. 35; State v. Milwaukee, 158 Wis. 564, 572.
I am of the opinion, therefore, that your question must be

answered in the negative.
You also submit the following question:

"2. Is the commission of a humane agent, duly appointed
under our laws, applicable and legally cifcetive in more than one
county, if the commission is made to so read, or maj^ the agent
onh' act as such within the county of which he is a resident? I
have in mind particularly cases where the agent lives near the
boundary line of two counties."

The local humane officer is appointed under subsec. (2), sec.
58.07, and it is provided that he is

"vested for that purpose with the powers of a police officer and
constable in such municipality."

The powers of a constable are co-extensive with, the county.
(See see. 60.54.)
Your second question, therefore, must be answered in the

negative.

JEM

Bridges'and Highways-—Federal Aid—State highway commis
sion may certify to federal authorities, from mileage of state
trunk highways already selected by commission and special

legislative committee as part of federal aid system, such of
said highways as may be necessary to secure approval of fed
eral aid projects for current year, although there remains
limited mileage to be added to federal aid system by joint action
of two bodies.

March 13, 1924.
Highway Commission,

Attention M. W. Torkelson.

I quote your statement and question as follows (the matter in
brackets being a supplementary oral statement):

"The federal highway act approved November 9, 1921, (sec
tion 6) provides that before any projects are approved in any
state, such state shall select or designate a sy.stem of highways
not to exceed 7 per centum of the total highway mileage of
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such state as shown by the records of the state highway depart
ment at the time of the passage of the act.
"Subsec. 8 of sec. 84.02 of the "Wisconsin statutes provides

that a special legislative state trunk highway committee, acting
jointly with the state highway commi.ssion, shall select from the
state trunk highway system the federal aid highway system
required to be laid out by the federal act cited, provided that
prior to the appointment of the legislative committee, the state
highway commission was authorized to select the portion of the
system necessary to be selected in order that the federal aid
construction contemplated for 1923 may proceed. A number of
roads [appi'oximating 2,000 miles] were so selected by the state
highway commission and certified as federal aid highways to
the U. S. bureau of public roads in Washington.
"The special legislative committee and the state highway com

mission, following tlie hearings held in every county seat in the
state, had a conference in Madison during the latter part of the
month of October and at this conference the roads to constitute
the federal aid highway system were selected with the exception
of a very limited mileage, then estimated to be approximately
200 miles and now believed not to be more than 50 miles, under
the maximum mileage permissible under the limitations of the
federal act. [The selection thus made by such joint action added
about 3,400 miles to the 2,000 miles so previously selected by the
commission.] When the joint body adjourned, such adjourn
ment was subject to a call of the chairman of the legislative
committee after January 1st and it was the intention to make
the final determination of the federal aid highway system at the
adjourned meeting. But this adjourned meeting has not been
called.

"At the meeting of the state highway commission held Feb
ruary 11, 1924, a number of federal aid projects were author
ized on roads which are on the federal aid highways selected by
the joint action of the special legislative committee and the state
highway commission at their October meeting, but not on the
roads certified to the U. S. bureau of public roads as federal aid
highways under the provisions of subsec. 8 of sec. 84.02 of the
statutes.

"The state highway commission desires, if it can legally be
done, to certify as much of the roads selected as federal aid
highwaj'S by the joint special legislative committee and the state
highway commi.ssion as will be necessary to secure tlie approval
of these projects, seven in number. This is necessary if the work
is to be completed this season.
"We desire to be advised if, in your opinion, such certifica

tion can lawfully be made."

I am of the opinion that the state highway commission has
power to make such certification.
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The duties of the joint state bodies begin and end with the

selection of the federal system under the provisions of see.
84.02, subsec. (8), Stats.

The determination of "what part" of the system so selected
shall be constructed from time, to time as federal aid projects is
left entirely with the Wisconsin highway commission by sec.
84.01, Stats., and sec. 84.03, subsec. (3), par. (b), Stats.

It follows that the commission may certify to the federal au
thorities, from the mileage already selected by the joint bodies
as a part of the federal aid system, such highways as may be
necessary to secure approval of the federal aid projects deter

mined upon by the commission for the current year, although
there remains a limited mileage to be added to the federal aid
system by joint action of the two bodies.
FEB

Municipal Corporations—Yillages—Puhlic Officers—Police
Justice—Village not operating under"special charter is not au
thorized to maintain office of police justice.

March 13, 1924.
J. A. Markham,

District Attorney,
Independence, Wisconsin.

In your letter of March 10 you ask whether villages which

have not abolished the office of police justice by ordinance have
authority to maintain said office and to provide an incumbent
therefor.

Sec. 887 [886], Stats. 1917, providing the office of police
justice and defining the powers and duties incident thereto, was
repealed by sec. 29, ch. 691, Laws 1919. This chapter was a
revisor's bill, No. 532, S. The revisor's note to sec. 29 states:

"The repeal of this section (sec. 887 (886)) abolishes the
office of police justice."

The jurisdiction formerly vested in the police justice is now
conferred upon the justice of the peace by sec. 61.30, Stats.
It is my conclusion, therefore, that villages not operating un

der special charter no longer have any authority to maintain and
fill the office of police justice. Such being the ease, the other
questions submitted by you require no answer.
FEB
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Elections—Election Officers—Public Officers—Town super
visor is not eligible to be inspector of election at wbicb he is

candidate for office.

Substitute inspector is to be chosen under sec. 6.32 (4) (f);
such inspector serves at that election only.

March 14, 1924.
Morris Barnett,

District Attorney,
Kenosha, "Wisconsin.

In your letter of March 10 you state that the supervisors

of a town are candidates to succeed themselves at the coming
election. You ask: (1) whether they may serve as inspectors at

said election; (2) if not, how inspectors shall be chosen to fiHl
their places; and (3) for how long a time such substitutes shall

serve.

1. The supervisors who are candidates at the election cannot

serve as inspectors thereof. I have so advised with regard to town
officers generally (XII Op. Atty. Gen. 146), and I see no reason
why that conclusion is not applicable to supervisors, despite the

fact that sec. 6.32, sub.scc. (2), Stats., provides that supervisors
shall be inspectors of election in towns. That provision must be
taken to mean eligible supervisors, and by sec. 6.32, subsec. (1),

a person who is a candidate at an election is not eligible to be
inspector thereof.

2. Inspectors to fill the vacancies must be chosen according

to the procedure outlined in sec. 6.32, subsec. (4), par. (f). By
their candidacy for office, supervisors are rendered incapable
of acting as inspectors. If but one supervisor be in that posi
tion, the other two may choose a substitute inspector. If they
fail or refuse to do so, or if two or more supervisors be ineligible,
the electors present at the opening of the polls may fill the
vacancies by viva voce vote by choosing one of their number
possessing tlie necc.ssary qualifications.

3. The supervisors are disqualified only for the particular
election at which they are candidates; hence the substitute in
spectors serve for that election alone.

FEB



Opinions of the Attorney-General

Trade Regulations—Trading Stamps—Giving of tickets with,
purchases of merchandise entitling holder of most tickets at end
of certain period to automobile is violation of sec. 134.01, Stats.

March 15, 1924.

Dairy and Food Commission.

In your letter of March 15 you ask whether a certain scheme

violates the trading stamp law. It appears that a coffee dealer
gives with each package of coffee a ticket. Each ticket entitles

the holder to a certain number of votes in a contest. The person
having the highest number of votes wins an automobile.
That such a scheme violates sec. 134.01, Stats., the trading

stamp law, was ruled by this department in XII Op. Atty. Gen.
123. The opinion in XII Op Atty. Gen. 459 is distinguishable
on the facts stated, and is not an authority against the conclu

sion reached in the earlier ruling.
RMR

Public Officers—Attorney general does not give opinion as to
what results will follow future violation of law.

March 15, 1924.

Stanley G. Dunwiddie,

District Attorney,

JanesviUe, Wisconsin.

In your letter of March 11 you submit the following questions:

"First—Can a chairman of a town who is a candidate for re
election act as inspector of such election?
"Second—Can a town clerk who is a candidate for re-election

act as one of the clerks of such election?
"Third—If the town chairman or town clerk who is a can

didate for re-election acts as such inspector or clerk at such
election and is re-elected would the re-election of such chairman
or clerk be valid?
"Fourth—In case a town chairman or town clerk who was a

candidate for re-election acted as inspector at such election and
was re-elected what effect would this have on the election of other
officers elected at such election ?''

For answer to the first and second questions I refer you to an
opinion rendered to the district attorney of Kenosha county,
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March 14, 1924. The conclusion there reached with reference to

town supervisors applies with equal force to town chairmen and
town clerks.

I must decline to answer your third and fourth questions at
this time. This department does not give advice relative to the
results which will follow a future violation of the law. The

situation is entirely supposititious and moot at this time. If the
question be later presented by actual occurrence of the event

suggested, it will then be time to advise in the premises.
FEB

Taxation—Tax Sales—Tracts of land separately owned and
returned separately on assessment roll must be described sepa
rately. Notice of sale required by sec. 74.33, Stats.

E. S. Jedney,
District Attorney,

Black River Falls, Wisconsin.

Mai'ch 15, 1924.

In your letter of March 7 you ask whether the county treasurer
in giving notice of sale for delinquent taxes of all of the lands in
a given quarter section, each forty of which is separately owned,
may describe all of said lands in one description as such and such
a quarter, or whether he must describe the land of each owner

separately as returned to his office in the assessment roll.

Sec. 74.33, the pertinent statute, provides in part as follows:

"The county treasurer shall * * • make out a .statement
of all lands upon which the taxes have been returned as delin
quent and which then remain unpaid * * * containing a
brief description thereof, with an accompanying notice stating
that so much of each tract or parcel of laud described in said
statement as may be necessary therefor will * * * be sold
by him * *

It is my opinion that tracts returned separately on the
assessment roll and separately owned must be described sepa
rately in the notice under the statute quoted. This seems to
me to follow, not so much from any express provision, as from
the general scheme of the law with reference to tax sales. Lands
separately owned must be sold separately and redeemed sepa-
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rately. Hence they should be advertised separately for the
better information of prospective purchasers.

While I find no decisions on the point in question, the remarks
of the court in Boliati v. Ozaukee County, 88 Wis. 498-500,
seem inferentially to sustain the conclusions I have reached.

See also 26 R. 0. L. 407.

RMR

Abandontnent—Criminal Law—Adultery—Elections—Elector
convicted of crimes of abandonment and adultery does not for
feit right to vote.

Mai-ch 15, 1924.

Geo. a. Shaughnessy,
District Attorney,

Milwaukee, Wisconsin.

You inquire whether a conviction for the crime of abandon
ment and adultery forfeits the right of a convicted person to
vote, pursuant to the constitutional provision.

Sec. 2, art. Ill, Wis. Const., provides:

"No person under guardianship, non compos mentis or insane
shall be qualified to vote at any election; nor shall any person
convicted of treason or felony be qualified to vote at any elec
tion unless restored to civil rights."

Subsec. (5), sec. 6.01 contains the following:

((« « « pgrgon who shall have been convicted of

bribery shall be excluded from the rigRt of suffrage unless re
stored to civil rights.''

The above are the only constitutional and statutory provi
sions applicable to your question. The answer hmges upon the
definition of the word "felony" as used in the constitution. Are
the crimes of "abandonment" and "adultery" felonies, within
contemplation of the above provision of the constitution?

Sec. 4637, Stats., provides:

"The term 'felony,' when used in any statute, shall be con
strued to mean an offense for which the offender, on conviction,
shall be liable by law to be punished by imprisonment in a state
prison."
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You will note that the definition of the term felony is re
stricted to its use "iij any statute." It does not purport to apply
to the meaning of a term found in the constitution. The meaning
of the word "felony" as found in the above section of the con
stitution has not been defined by our courts.

See. 15, art. IV, Wis. Const., confers a privilege from arrest on
members of the legislature "in all cases, except treason, felony
and breach of the peace."

In State ex rel. Isenring v. Polachelc, 101 Wis. 427, our court
said, referring to said sec. 15, art. IV, Wis. Const., on page 431:

"* * * The word 'felony' in the provision of the consti
tution quoted must be limited to such offenses as were felonies at
the time the constitution was ado])ted. JacUson v. State, 81 Wis.
131; Klein v. Valerius, 87 Wis. 60, 61. We must hold that the
offense charged does not come within the exception named in the
constitution."

We believe that the term "felony" as used in .sec. 2, art. Ill,
should be given the same meaning. The (luestion then arises
whether the crimes of abandonment and adultery were felonies

at common law. A felony at common law was an offense which
occasioned a total forfeiture of lands or goods, or both, and to
which might be superaddcd capital or other punishment accord
ing to the degree of gmlt. 16 C. J. 55; 2 Bouvier's Law Diction
ary 1202.

"The crime of adultery is generally classified as a misde
meanor, and will not be considered a felony unless made so by
statute. 2 C. J. 15.

In the statute of the territory of Wisconsin for 1839, adultery
was punished by imprisonment in the county jail not more than

two years nor less than six months or by fine not exceeding $300
nor less than $70. (Stats. 1839, p. 365.)

Adultery was not an indictable offen.se at common law. Vol.
1, Am. & Eng. Enc. of Law, 2d ed., 747.
Abandonment under the name of desertion was simply a cause

for divorce in Wisconsin prior to the adoption of the constitu

tion. (See Wis. Stats. 1839, p. 140.) The statute making aban
donment of children a crime was enacted by ch. 200, Laws 1882.
It thus appears that neither the crime of abandonment nor

adultery were felonies at the time of the adoption of our consti-
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Tution. They have now been made felonies by our statute, as the
statute prescribes a state prison penalty for both. From the
above authorities it follows that a person convicted of either the
crime of abandonment or adultery does not lose his right to vote.
JEM

Dairy and Food—Public Officers—Attorney general should
not advise district attornej'^ that an offense will not be committed
upon statement of facts in which dairy and food laws are in

volved.

Otto L. Glen,
District Attorney,

Clintonville, Wisconsin.

March 17, 1924.

You have asked for an opinion on the question whether Mead,
Jolinson and Company, of Evansville, Indiana, have the right to
manufacture a form of food, in V/isconsin, designated as '^Reco-
lae." You enclose a letter from the said company in which they
describe the process by which it will be classed as a milk product,
under sec. 1410/>—7, Wis. Stats. 392.1—sec. 98.07, Stats. I have
also the correspondence that this company has had with the
dairy and food commissioner.

There are very serious difficulties with regard to any prosecut
ing att07mey's office attejupting to advise'on a prepared state-
mmtt of facts whether an offense will be committed, and this
office is very much in doubt that such advice ought to be given
in any case. In the ])resent instance, tlie statement of facts is

quite involved and it is apparent t-hat the office of the dairy and
food commission, having charge of these matters, is inclined to
believe that a situation is likely to develop which may involve a
violation of the laws, and that in any event the proposed action
is one which the legislature may wish to take up with the view of
strengthening the laws, in accordance with the policy which
seems to have been addicted. Tarn, therefore, of the opinion that
neither yon nor this office can advise that an offense will not be

committed upon the facts .stated.

HLE
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Bridges and Highways—Taxation—In determining portions
of state highways to be improved in cities with funds raised by
bond issue, county board may adopt limitation contained in see.
1317mi—3, subsec. 1 (d), Stats. 1921, now repealed. In apply
ing that rule "average valuation" is obtained by dividing total
assessed valuation of any given block by total frontage on high
way. Although such frontage includes church properties they
-are not assessed for general taxes.

March 18, 1924.
Highway Commission.

You state:

"The county board of one of the Wisconsin counties which has
authorized a large issue of bonds, has instructed its county high
way committee, in improving highways through cities under the
bond issue, to proceed as if the provisions of par. (d) of subsec.
1 of see. 1317m—3 (statutes of 1921) were still in force. This
work is being executed under the supervision of the state high
way commission and the plans for the work are being prepared
in the office of the state highway commission. A question has
arisen as to the proper interpretation of the paragraph in ques
tion.

"On opposite sides of a city lying in this county and fronting
on the streets which it is proposed to improve with the proceeds
of the bond issue, are blocks in Avhich there are large churches
fronting on these streets. The church properties of course are
not subject to general taxation.
"If the total assessed valuation in these blocks is divided by

the total number of front feet abutting on the streets in these
blocks, including church frontage, the average valuation per
front foot will be less than $10.00.
' 'If the total valuation of the property subject to assessment

is divided by the number of feet of such property abutting on the
street, and the church footage is excluded,. the valuation per
front foot is more than $10.00.
"If the total valuation actually assessed is increased by any

reasonable allowance for the valuation of the church property,
and this total amount is divided by the total front footage, the
average assessed valuation is greater than $10.00 per front foot."

You inquire whether

"the blocks containing these churches are eligible to improve
ment under the proceeds of the county bond issue, subject to the
rule adopted by the county board; namely, that the limits of the
improvement should be determined just as if par. (d) of subsec.
1 of sec. 1317wi—3 was still in effect."
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I think the question should be answered in the affirmative.
The statute referred to provided as follows:

" (d) Only such portions of the county system of prospective
state highways lying in cities shall be eligible to improvement as
shall at the time funds are appropriated for their improvement
by the city council or the county board have an average valuation
of less than ten dollars per front foot for the lots of one hundred
twenty feet in depth on each side. The valuation to be used in
estimating the value per front foot shall be the city valuation
and the average shall be taken of whole blocks or where no
blocks are laid out for unit distances of three hundred fifty feet.
Where lots are less than one hundred twenty feet in depth, they
shall be figured at their actual assessed value per front foot.

This provision was repealed by ch. 50, Laws 1923, and while the
county board, therefore, now has the power to improve the sys
tem of state highways witliout reference to the front foot value
of abutting lots in cities, it is not obliged to do so, .and hence it
has the power to designate the portion of such highways to be
improved and to provide for the improvement with the funds
raised for that purpose by a bond issue (sees. 83.03 and 67.13),
it may, I think, establish as a rule for such improvement the rule
of the said repealed provision. There remains the question of
the meaning of that rule. I think it is clear from the language
of the provision that the frontage of the church properties should
be included in determining the "average" value per front foot,
although the church property is not included in the asse.ssed
valuation. "City valuation" unquestionably means the assessed
valuation of the blocks involved in the improvement, and it
would seem to follow that the "average" is obtained by dividing
that valuation, whatever it may be, by the total frontage on the
highway of nonassessed as well as assessed property.
FEE



Opinions op the Attorney-General

Automobiles—Road Rollers—Eoad roller owned by eotinty and
used in highway improvement need not be registered.

March 18, 1924.
Fred R. Zimmerman,

Secretary of State.

In your letter of March 12 you ask whether gasoline road
rollers owned by Calumet county and used on highway con
struction work must be registered.

Sec. 85.04, Stats., the motor vehicle registration act, applies in
terms to automobiles, motor trucks, motor delivery Avagons. pas
senger automobile busses, motorcycles and other similar motor
vehicles and trailers and semitrailers used in connection there-
Avith. This enumeration Avould not seem to include road rollers.

Sec. 85.18, providing certain regulations for motor trucks,
tractors and trailers, contains in subsec. (1) the following
definitions: "

"The term 'motor tiaiek' Avheri used in this section includes
GA'^ery self-propelled vehicle used for commercial pur])oses car
rying its loads as a single unit Avith noudetacliable propelling
poAver, except those running on rails. The term 'tractor' in
cludes every vehicle used exclusively for commercial hauling,
except those running on rails. The term 'trailer' includes every
vehicle Avhieh is not^ self-propelled, and Avhich is attached to an
other A'ehicle Avhen used, exeej)! those running on rails. The
term 'Avagon' includes cA*ery animal-draAvn A^ehicle, except those
nmning on rails."

The publicly owned rollers in question do not appear to come
within any of these definitions. I am of opinion, therefore, that
they need not be registered.
My conclusion is fortified by the fact that the purpose of the

registration hiAv is. to impose a part of the cost of maintaining
highways upon the vehicles Avhich damage them in rough propor
tion to the amount of damage to be expected from each class of
machine. Since county operated rollers normally improve rather
than hurt the roads, it is entirely logical to conclude that the
legislature did not mean to make their OAvners pay license fees.
FEB
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Public Health—Cold Storage—Submitting and filing incorrect

reports by licensee of cold storage warehouse is violation of sec.
111.04, Stats. Venue of offense is in county in which office of
dairy and food commission is located.

March 20, 1924.

J. Q. Emery,

Dairy and Food Commissioner.

You inquire whether the submitting and filing of reports by
a licensee of a cold storage warehouse, which reports are incor
rect, that is, that do not set forth truthfully the quantities and
kinds of food received in, delivered from and remaining in the
cold storage warehouse and that do not show the actual condi
tions existing on the last day of the preceding month but do show
figures which are not true and correct, is in violation of sec.
111.04.

Said sec. 111.04 provides:

"Every such licensee shall keep accurate records of the arti
cles of food received in and of the articles of food withdrawn
from his cold storage warehouse, and the dairy and food com
missioner shall have free access to such records at any time.
Every such licensee shall submit a monthly report to the dairy
and food commissioner, setting forth in itemized particulars the
quantities and kinds of articles of food received in, delivered
from and remaining in his cold storage warehouse. Such monthly
reports shall be filed on or before the fifth day of each month,
and the reports so rendered shall show the articles of food taken
in, and delivered from his cold storage warehouse during the
preceding month, the conditions existing on the last day of the
preceding month reported and a summary of such reports shall
be prepared by the dairy and food commissioner and shall be
open to public inspection on or before the tenth day of each
month."

There is a penalty provided for the violation of this section
in sec. 111.12, in which the offense is declared a misdemeanor.
Your question must therefore be answered in the affirmative.
You also inquire if the violation of said section is an offense,

whether the violation takes place in Dane county, where the
office of the dairy and food commissioner is located.
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This question must also be answered in the affirmative. It is
the duty of the licensee of the warehouse to file the report in
the office of the dairy and food commissioner. It is at that place
where the duty is required to be performed, and the venue of the
olfense is there.

JEM

Trade Regulations—Trading Stamps—Coupons redeemable
only ill cash are not unlawful trading stamps by reason of fact
that in advertisements of them is announced sale of dishpans at
bargain prices with view to inducing people to spend their
coupon redemption money on such pans.

Dairy and Food Commission.
March 21, 1924.

In your letter of March 18 you enclose advertising matter of
the Friedman Manufacturing Company, manufacturers of oleo
margarine, and ask whether or not the scheme therein outlined
violates the trading stamp law.

The manufacturer advertises that every package of its oleo
margarine contains one or more coupons, the number depending
on the size of the package. Each coupon has a face value of
three cents. Coupons are redeemable in cash only at the office
of the Interstate Packing Company, Green Bay, and will be re
deemed only when pi*esented in amounts aggregating more than
twenty-five cents in face value. In the same advertisement the
manufacturer announces that it will sell to all comers at the office
of the Interstate Packing Company, Green Bay, aluminum dish-
pans for sixty cents apiece. It will not exchange dishpans for
coupons but the coupon holder may take the redemption money
and buy a pan if he wishes. The pans are on exhibition at stores
where the oleomargarine is sold but can be purchased only at the
office of the Interstate Packing Company. The wholesale cost of
the pans delivered at Green Bay is said to be about sixty cents.
I am of the opinion that this scheme does not violate sec.

134.01, Stats., the trading .stamp law. Each coupon bears on its
face a stated cash value. It is redeemable in cash for that
amount. It is redeemable only in cash. While the redemption is
made through an agent, the issuer is the principal. The fact that
the lowest number of coupons which can be redeemable is nine
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aud that the aggregate face value of nine coupons is twenty-seven
cents instead of twenty-five cents is immaterial. The scheme
seems to me to comply with the statute in every way. The mere
fact that the redemption money will in many cases be used to
buy bargain dishpans does not militate against the legality of the
coupons issued, for the legislature has not as yet undertaken to
supervise the expenditure of funds received from the redemp
tion of trading coupons any more than in the case of other pri
vate moneys.

mm

Education—Blind—No pension can be paid for first quarter
of year 1923 unless by county board under petition duly made
to it.

March 21, 1924.

Gad Jones,

District Attorney,

Wautoma, Wisconsin.

You state that a blind person who was granted a pension un
der ch. 283, law^s of 1907, continued to receive such pension
until October 1, 1923, on which date she received a payment for
three months; that she made a petition for tlie pension under
ch. 355, laws of 1923, and this was acted upon by the county
board, at its November session, and denied; that she now claims
that the check that she received on October 1st was in payment
of the aid for the quarter ending September 30 and that, she is
now entitled to receive her pay from October 1, 1923, to the
date on which the county board denied her pension.
You also state that you are of the opinion that as the law of

1907 was repealed in July, 1923, no payments were authorized
after that date and no payments should in fact have been made
in October, under the old law; that it is also your opinion that
no one was entitled to receive a pension after July, 1923, until
a petition had been presented and acted upon by the county
board.

You inquire whether the county clerk has authority to issue
a county order in payment of the blind aid for this person for
the mouth of October and the first half of November, 1923.
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In answer, will say that you have arrived at the correct con

clusion. The old law having been repealed, and the legislature
of 1923 having enacted a new law (sec. 47.08, Stats.), this de
partment has held that no pension can be paid under the new
law until a petition has been presented to the county board,
and approved (XII Op. Atty. Gen. 421). In your case, the peti
tion was denied, and it follows that there is no law under which

a county order can now be issued by the county clerk.
JEM

Education—Vocational Education—Sec. 41.19 authorizes local

board of industrial education to charge tuition fee for nonresi

dent pupils, not to exceed 50c a week.
Board of education of free high school has no authority to

charge any tuition for nonresident attending vocational school.

George P. Hambrecht, Director.

Board of Vocational Education.

March 22, 1924.

In your communication of March 11 you state that the local
board of industrial education, at Beloit, desires an opinion upon
the following matter of tuition for school attendance, and you
submit the following as a basis for an opinion:

"A pupil between fourteen and eighteen years of age, who has
completed the eiglith grade and is eligible to attendance at high
scliool and who lives in the township of Beloit, Rock county, is
attending the Beloit vocational school as an all-day student, six
hours a day for five days a week in lieu of attending high school.
The local board of industrial education at Beloit wishes to know
whether it can collect from the township of Beloit the two dol
lars a.week tuition which the statutes provide may be collected
by high schools. The vocational school at Beloit is giving this
pupil, along with others attending on the same basis, work of
the same grade as they would get in the high school. They have
been taken over into the vocational school because of their desire
for more shop work than would be given them in the regular
high school course, and with the sanction and agreement of the
superintendent of schools and the high school principal."
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Sec. 41.19 gives the local board of industrial education au
thority to charge tuition fee for nonresident pupils, not to exceed
50c per week. The board of education of the free high school
has no authority wliatever to charge any tuition for nonresidents
attending the vocational school.

Sec. 40.53 does not apply to this case.
JEM

Public Ilcalth—Puhlic Officers—Health officer is not required
to be resident of town for which he acts.

One quarantined for communicable disease may be removed
to new place by health officer.

March 22, 1924.

Dr. C. a. Harper,

State Health Officer.

You state, under date of March 15, that the question has been
raised whether a health officer must be a resident of the town,

village or city over which he exercises authority as such officer.
You state that it has been the custom to have a medical man

health officer where his services could be obtained; that in many

of the townships there are no medical men who are residents of
the township and that therefore a medical man has been ap
pointed a health officer for several townships as well as health
officer for a village or city. You inquire whether this is author
ized under the law.

On June 5, 1907, this department held that a health officer
need not be a resident of the town for which he acts as such
officer. See Op. Atty. Gen. for 1908, 644. In an official opinion
by this department to you, under date of March 20, 1913, I Op.
Atty. Gen. 540, it was held that not all of the members of a local
board of health are required to be residents of a municipality
in which they serve. In that case, one of the members of the
board, who was also a health officer, was not a resident of the
town of Clarno in Green county, but lived in the city of Monroe.

Since those opinions were written, the statute has not been
materially changed so as to require a different ruling by this
department. Sec. 141.04 has since been enacted, which provides
that towns, villages and cities occupying contiguous territory
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may employ full time health officer jointly, and that the salary
of such officer, including necessary traveling expenses, shall be
paid jointly, as agreed upon or in proportion to population.
I am of the opinion, therefore, that the practice referred to

was correct, and that the local health officer is not required to
be a resident of the municipality for which he was appointed.
In your second question you inquire whether an individual

ill with a quarantinable disease may be removed from one resi
dence to another residence, by authority of the health officer or
before the period of quarantine is terminated. You state tha
it is quite a common practice in the larger cities, particularly,
for individuals to be quarantined temporarily in a home foj-
communicable diseases and then later on transferred to isola
tion hospitals which again quarantine the individual; also that
it has been the common practice to give the sick the best atten
tion possible when afflicted with communicable diseases, therefoiM
often individuals away from home, coming down with a com
municable disease which is quarantinable, have been permitted
in a private conveyanee, with the permission of the health au
thorities of the municipalities concerned, to be transferred from
one municipal health unit to another; that quarantine was raised
where the person had been taken ill and was re-established on
the premises to which the person was taken for proper care and
consideration, which is usually the home.
You inquire whether such procedure is legal.
Sec. 143.03 provides:

"Every local health officer,-upon the appearance of any com
municable disease in his territory shall immediately investigate
all the circumstances, make a full report to his board and also
to the state board of health; he shall at all times promptly take
such measures for the prevention, suppression and control of
any sneh disease as he deems needful and proper, subject to
the Approval of his board, * *

It also provides that local boards of health may do what is
reasonable and necessary for the prevention and suppression of
disease.

Under sec. 143.05 the local board of health and the health
officers are authorized to quarantine places where they are in
formed of the existence of a communicable disease in a certain
place or building. In .subsec. (6), par. (a), it is provided;
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''When the health officer deems it necessary that such afflicted
person be quarantined in a separate place, he shall remove him,
if it can be done without danger to his health, to such place and
the expense of such removal shall be paid by the municipality."

In 21 Cyc. 394, it is held that the power to remove and quaran
tine persons who have been affected with communicable diseases
or exposed to contagion need not be conferred, in express terms,
but may be implied from the general powers granted.
I am of the opinion that the procedure outlined by you is

authorized by law under the statutes and authorities cited.
JEM •

Bridges and Highways—Alternate routes designated and de
clared by state highway commission are marked and maintained
in same way as state trunk highway system; such routes within
limits of counties are required to be maintained by counties.

Coimties arC entitled to apportionment of maintenance funds
from state based upon actual mileage of alternate routes within
counties.

March 22, 1924.

Highway Commission.

\  Attention M. W. Torkelson, Engineer-Secretary.

You ask and I answer the following questions, with refer
ence to cases where it is impracticable or impossible to maintain
portions of the state trunk highway system as officially laid out,
and the state highway commission, under the authority of sec.
84.02, subscc. (6), par. (b), and. subsec. (7), par. (c), has
designated and declared temporary alternate routes:

1. Whether the construction of the commission that such
alternate routes shall be marked, signed and maintained in
exactly the same way as the state trunk highway system is cor
rect.

Answer: Yes.

2. Whether, in such case, the allotment or allowance to the
counties for the maintenance of the trunk highway system, in-
eluding such temporary alternate routes depends upon the mile
age of the officially laid out route instead of that of the alter
nate route which is usually longer than the laid out route.
Answer; No—the mileage of the alternate route governs while

it is maintained as such.
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3. When an alternate route is so designated for maintenanee
and such alternate route lies partly in the county in which the
officially laid out route lies and partly in another county, may
the allowance for maintenance he prorated between the coun
ties in proportion to the mileage of the alternate route lying
in each county ?
Answer: Yes.

4. Whether, if such maintenance allowance may be so pro
rated, the entire amount shall be paid to one county in the first
instance, and, if so, to which county, or paid directly into the
county treasuries of each county.
Answer: Each county's share should be paid directly to the

respective county treasurers.
5. In the event one or both counties should refuse to accept

the allowance for the maintenanee of its portion of the alter
nate route for a less amount than the regular allowance per mile
in that county, may the state highway commission require the
county to accept such allowance for maintenance? .

In view of the ruling above made that the maintenance allow
ance is based on the actual mileage of the alternate route within

the county, I think this question does not require an answer. '
Subsec. (1), sec. 84.07, provides, in part:

"Each county shall adequately maintain the portion of the
trunk highway system lying within it in accordance with the di
rections and regulations made for such maintenance by the high
way commission * *

and subsec. (2) provides, in part:

"When any county shall maintain to the satisfaction of the
commission the trunk highway system within its limits, there
shall be paid to the county treasurer out of the state trunk high-
way appropriation the actual cost of such maintenance, includ
ing such allowance for the use of county machinery as shall be
agreed upon in advance between the county highway committee
and the commission. Such payments shall be made up to the
amount available in the state trunk highway appropriation for
maintenance * *

Subsec. (6), sec. 84.02, provides:

" (a) Those portions of the state trunk highway system which
the counties are not presently required to maintain'shall not be
shown on the published maps of the .system until the commis
sion shall have directed the counties to maintain the same, and



Opinions of the Attorney-General 155

no maintenance fund shall he allotted to any county on account
of any state trunk highway mileage which the county is not re
quired to maintain.

(b) In ease it is impracticable or impossible to maintain any
portion of the trunk highway system, the highway commission
may designate a temporary alternate route as part of the trunk
highway system, and in such case the alternate route shall he con
sidered part of the trunk highway system in every respect, except
that it may not be constructed under the provisions of this
chapter."

These provisions date back to 1919.
Par. (c), subsec. (7), provides:

"In case it is impracticable or impossible to maintain any por
tion of the trunk system as officially laid out, the commission
may temporarily declare an alternate route a portion of the state
triinlc highway system, and in such case the alternate route shall
he considered a portion of the state trunk highway system in
every legal and practical respect except that it may not be con
strued [constructed] under the provisions of chapter 84. Except
as provided in paragraphs (h) and (f) of this suhsection and hy
paragraph (h) of suhsection (3) of section 20.04 the actual mile
age of the system as officially laid out shall he the mileage tised in
computing any amounts due the counties when the state trunk
highway mileage is a factor used, in the distrihufion of moneys."

I have italicized those portions of the above quoted provisions
which I think, together with the provisions presently to be re
ferred to, compel the an.swers to your questions which I have
given you. Par. (b), referred to in the last sentence of the pro
vision last quoted, so far as material, provides t

<<* * # commission may notify the county board

that certain portions of the .system selected for such county Avill
not be required to be maintained by the county under the pro
visions of chapter 84 of the statutes, until further written notices
from the commission to said county board. The mileage not to
be immediately maintained by the county shall not be shown as
state trunk highways on the published map showing the trunk
.system until the commission directs the county to maintain such
mileage, and no maintenance fund shall be allotted to any county
on account of such mileage until said mileage or an alternate
route is directed to be maintained by said counties."

Par. (f), referred to in said exception, is not material here.
Par. (h), subsec. (3), sec. 20.04, referred to in said exception,
is contained in the appropriation statute by which the net
amount received from motor vehicle registration fees annually
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is apportioned and distributed to the counties for the construc
tion and maintenance of highways and bridges in the counties,
and such apportionment to each county is made on the basis of

''each mile of the state trunk highway system lying within its
limits"

limited to four hundred fifty dollars p6r mile in any one year,
including the mileage of connecting streets in cities.
I think that the provisions of the statutes referred to show

very clearly that it was the intention of the legislature that
where alternate routes are designated according to law by the
commission, such alternate routes as long as they arc maintained
as such are to be deemed in every respect, except for the purpose
of permanent cmisirucUon, as federal aid and state trunk high
ways, a part of the state trunk highway system, and that this
includes marking and maintaining the same to the same extent
and in the same manner as is the ofScially laid out and main
tained route, and that the counties are required to maintain such
alternate routes within their limits and are entitled to the appor
tionment of the maintenance funds allotted to the counties, based
upon the actual mileage of the alternate routes within their
limits as long as such alternate routes are maintained as part of
the state trunk highway system, subject, of course, to the maxi
mum amount per mile provided for in the apportionment statute.
FEB

Automobiles—Tractors—Motor-driven road grader is not trac
tor within meaning of sec. 85.18 (10), Stats.

James G. Murray,

District Attorney,
Fond du Lac, Wisconsin.

March 22, 1924.

In your letter of March 18 you ask whether a motor-driven
road grader having no fenders over its wheels may lawfully be
sold in Wisconsin. You enclose a picture of a machine of the
type referred to.

Sec. 85.18 subsec. (10), Stats., provides that no tractor manu
factured after 1923 shall be sold in Wisconsin unless the drive
wheels are protected with suitable fenders.
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Subsec. (1) of the same section defines tractor:

"Every vehicle used exclusively for commercial hauling, ex
cept those running on rails."

If the road grader to which you refer was manufactured
before 1924, it is clearly a lawful subject of sale in this state.
I am further of the opinion that even if it is of more recent

manufacture, the prohibition of sec. 85.18, subsec. (10), does not
apply to it for I do not believe it is a tractor within the legis
lative definition. It is apparently not used for hauling, as the
scraper which grades the road is attached to the middle of the

machine and not dragged behind as a separate unit.
A vehicle not used for hauling is not a tractor within the mean

ing of the statute.
FEE

Taxation—Drainage Assessments—Town treasurer may le
gally accept payment of general tax on land, leaving unpaid
thereon drainage assessment which taxpayer declines to pay.

March 24, 1924.

R. E. Jones, Chairman,

Department of AgricuUwal Engineering,

Universitv of Wisconsin.

You state that a certain farm drainage project of which the
first tax levy is now payable contains a tract of land whose owner
objects to the drainage tax and declines to pay it; that the town
treasurer accepted the amount of the general tax on this land,
leaving unpaid the drainage assessment.

Your question is: Did the town treasurer act legally?

The drainage assessment was made in accordance with the
farm drainage law, contained in sees. 88.01 to 88.40, inclusive,
Stats.

The general tax and the drainage assessment are separate
taxes, and separately treated. Enforcement of the collection of
the drainage 'assessment is nowise prejudiced by acceptance of
the amount of the general tax. The drainage assessment is a lien
on the land (sec. 88.10, subsec (10), Stats.). The land may be
sold for delinquent drainage assessments.



158 Opinions of the Attorney-General

Sec. 88.13, Stats., requires tlie secretary of the drainage board
to certify before the first day of December in each year to the
clerk of the town the amount due from each parcel of land.

Pertinent parts of sec. 88.14, Stats., are as follows:

"(1) Each city, town, and village clerk shall insert in the
tax roll for each year the amounts of the unpaid assessments and
interest thereon due that year against the respective lands and
corporations as certified to him by the secretary of the board.
Such assessments and interest shall be collected by the treasurer
of each respective town, city, and village and if unpaid, returned
by him to the county treasurer. Such assessments and interest
shall be kept separate from general-taxes and if unpaid shall be
sold in the same manner as general taxes and a separate certifi
cate of sale shall be issued therefor in substantially the same
form as certificates of sale of lands for general taxes. * * *
After the expiration of three years from the issuing of a drain
age assessment certificate a deed substantially in the same form
as a tax deed may be issued thereon. * * *

I find no statutory provision that the town treasurer shall not

receive payment of the general tax without j:ifiyment of the drain
age assessment, and in view of the provisions of the statutes
above referred to, relative to delinquent drainage assessments, I
can assign no good reason why he should not do so. I therefore

answer your question in the affirmative.

JEM

Fish and Game—Agents of state conservation commission may
enter on private land to rescue fish stranded there by recession of
water after flood.

March 25, 1924.

Conservation Commission.

Attention Elmer S. Hall.

In your letter of March 17 you state that the owner of a tract
of bottom land near the Mississippi R-iver in Crawford county
has notified the person in charge of the federal fish rescue station

to keep his rescue crews off the writer's land. It appears that

when the spring floods recede, many small fish arfe left stranded
in pools on bottom lands, and that the business of the fish rescue

crews is to capture these fish and tramsfer them to better waters.
You ask: (1) whether the state conservation commission may
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thus rescue fish from pools and sloughs on private lands despite
the owner's protest, and (2) whether the federal rescue crews

have such po>vor.
1. It is my opinion that the state conservation commission has

power to carry on the work in question. By sec. 29.02, Stats.,
the state is. owner of all uncaught fish within its boundaries for
the purposes of regulating their disposition and conservation.
It is a recognized principle of law that the owner of personal
properly may recapture it whenever he may peaceably do so,
and in so doing lie will not be guilty of trespass even though he
be compelled to enter on the land of another in order to enforce
his right. Thus, where property is carried away by a flood and

stranded on another's land, the owner may enter and take it
away. 26 R. C. L. 949 and cases cited. It follows that since the

state is owner of the stranded fish, its agents may enter upon the
private lands.to rescue them.

2. Inasmuch as the fedei'al government is probably not the
owner of Ihe fi.sh in question, even though they be fish of the

Mississippi River, an interstate navigable stream, the power of
its agents to carry on rescue work on private lands independ
ently of the state is doubtful. I do not deem it necessary to pass
on that question at this time, for it is my understanding that

the state conservation commission has authorized the federal

rescue crews to do the work. I am of opinion, therefore, that
the federal crews are acting as agents of the state in retaking the
state's property. Since the state may enter upon private lands
to rescue its stranded propcrtj', its agents may do so.
I conclude that the land owner's notification to keep off his

land may be disregarded.

JEM

Automohiles—Trucks operated daily in Wisconsin but housed
in Illinois at night must be registered in Wisconsin.

March 25,1924.
Fred R. Zimmerman,

Secretary of State.

In your letter of March 20 you ask whether certain motor
trucks owned and operated by the Keeler Lumber & Fuel Com
pany of Beloit must be registered in this state. It appears that

,.Vk-S
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the trucks do most of their running in Beloit, which is in "Wis
consin, but are housed at night in South Beloit, in Illinois. The

ofdce and lumber yards of the concern are on 'the Wisconsin
side of the line.

It is clear that these trucks must be registered in this state
if they are not I'egistered in Illinois. If, however, they have
been licensed in that state, the question arises whether they are
exempted from the requirement of further registration by sec.
85.15, Stats, Subsec. (2) of that section provides as follows:

"No motor truck, motor delivery wagon, taxi, motor bus, or
other motor vehicle carrying goods or passengers for hire, regis
tered in any other state, shall use the public highways of Wis
consin for a period longer than ten days after the date of their
entry into the state, unless said motor vehicle shall have paid the
full registration fee provided in section 85.04 of the statutes, and
shall display Wisconsin number plates."

It seems to me the trucks in question have used the highways
of Wisconsin for a period longer than ten days after the date of
their entry into the state within the statutory meaning, not
withstanding the fact that they return to Illinois every night.

It is unlikely that the legislature meant to exempt every truck
registered in another .state unless it should be in Wisconsin for
ten days without intermission. In theory, the registration law
requires contributions to the upkeep of the Wisconsin highways

to be made by those who use them in rough proportion to the
amount of wear and tear on the road produced by each vehicle.
The trucks in question do much more damage to the highways in
Wisconsin where they run all day than in Illinois where they
repose at night. I do not believe, therefore, that sec. 85.15
should be construed to exempt them from registration in this

state. It follows that their owner must take out Wisconsin

licenses.

FEB
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Contracts—Liens—Public Improvements—^Failure to bring
equitable action and give notice thereof to enforce claim, filed
under sec. 3347dd within time prescribed by subsec. (3) thereof
bars all rights of claimant under said section. Contractor may
thereafter be paid any sum withheld by reason of filing of such
claim.

March 26, 1924.

Board of Control.

Attention John J. Hannan, Secretary.

In your letter of March 20 you state that Albert Pick & Com
pany had the contract for kitchen equipment for the Wisconsin

memorial hospital at Farwell's Point; that on February 6, 1923,
the Bert J. Landry Company filed with the state architect a
claim for $197.30 against Albert Pick & Company for painting
done in connection with the installation of said kitchen equip
ment ; that final acceptance of the contract work of Albert Pick
& Company was made by the state on April 12, 1923; that $500
of the money due Albert Pick & Company was withheld on ac
count of the said claim of the Burt J. Landry Company; and
that the latter company has filed no claim other than that of
February 6, 1323, and has given no notice of court action in the
premises. You ask whether or not the $500 balance due Albert
Pick & Company may be paid to that concern at this time with
out regard for the Landry claim.
It is my opinion that the payment in question may properly

be made. The claim of Bert J. Landry Company was filed under
sec. 3347dd, Stats. Subsec. 3 of that statute provides:

"* * * No claim heretofore filed under this section shall

be valid after December 31, 1923, unless an action has been
brought and notice of bringing such action filed as required by
this subsection."

It follows that the claim became invalid on December 31 last.

See XII Op. Atty. Gen. 379. It is, therefore, of no effect now

and may be disregarded.
JEM
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Bridges and Highways—^Under orders made pursuant to stat
ute by supervisors of adjoining towns dividing town line high
way and assigning certain parts thereof to be maintained by
each town, in which there is no provision for joint maintenance
of bridge in one of parts so assigned, reconstruction of such
bridge devolves upon town to which part of highway in which it
was located was so assigned.
County in which such town is located may aid in such recon

struction ; whether it can be compelled to do so is governed by
same conditions as apply to bridge wholly within town.

IIiGiiwAy Commission.

March 26, 1924.

M. W. Torkelson, Engineer-Secretary.

I have examined the copies submitted by you of two orders
made years ago by a majority of the supervisors of two towns
in dift'erent counties for the apportionment or assignment, for
the purpose of repair and maintenance, of certain parts of a
highway on the line between the said towns which is also the
county line. From your statement it appears that it is necessary
to reconstruct a bridge on this highway which is wholly within
the part thereof assigned by said orders to one of the towns to
maintain. No mention Avas made in said ordera of any such
bridge and there was no proAusion for the joint maintenance
thereof, but one of said orders di^ddes the portion of the high-
Avay dealt with into unequal parts, about tAvo-fifths thereof being
assigned to one tOAvn and the remaining three-fifths to the other,
the portion of said higliAvay dealt Avith in the order being equally
divided betAveen the tAvo toAvns. It may be remarked that it is
probable that the unequal division Avas made by the supervisors
with the fact of the existence of the bridge in mind; certainly
some condition in the shorter part of the higliAvay affecting the
estimated cost of maintenance must have impelled such unequal
division.

Your question is Avhether the bridge should be reconstructed

by the tOAvns jointly or by the town which is required under the
said orders to maintain the portion of the highway where the
bridge is located, and to what extent the two counties are re
quired to aid in such reconstruction.
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I shall assume that you present the question for the purpose
of aiding you in the discharge of your duty to advise towns, on
request, with regard to the construction and maintenance of
roads and bridges imposed by sec. 82.02, subsec. (2), Stats.
On the facts as stated, I think the reconstruction of the bridge

devolves upon the town whose duty it is to maintain "that part of

the highway in which the bridge is located {Pella v. Town of
Larrahee, 164 "Wis. 403), and that the county in which such town
is situated may or shall, as tlie case may be, aid in such recon
struction under the same conditions and to the same extent that

it might aid or be required to aid if the bridge were located
wholly within such town, and that the other county is not re

sponsible in the matter.

Under the law pursuant to which the order of the supervisors
of the two towns assigning the parts of the highway to be main

tained by each were made, the effect of such orders was and is
that

"each town shall have all the rights and be subject to the lia
bilities in relation to the part of such highway to be made or re
paired by it as if it were wholly located in such town." Sec.
80.11 (3), formerly sec. 1273, Stats.

"The county board may construct or improve or aid in con
structing or improving any road or bridge in the county." Sec.
83.03, subsec. (6), Stats.; XII Op. Atty. Gen. 138, 140-141;
X Op. Atty. Gen. 1082.

"When any town has voted to construct or repair any bridge
on a highway maintainablfi hy the town, and has provided for
such portion of the cost of such construction or repair as is re
quired by this section, the town board shall file a petition with
the county board setting forth said facts and the location of the
bridge;"

thereupon, the county board is required to appropriate a sum in
aid of the construction or improvement under the conditions
stated in the statute, sec 87.01, except as therein provided.

It must be borne in mind that while there are provisions of the

statute relating to the proportioning of the cost of the repair,
maintenance and reconstruction of bridge on highways between
towns and on town boundaries which apply where there is no

assignment or agreement between the towns, they do not apply
in a case like the one under consideration where there is such an

assignment or agreement.
FEB
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Puhlic Officers—Patrolman—Town Board Menibers—Town
chairman is not eligible to appointment as patrolman on county
systems of prospective state highways and state trunk highway
system; such ineligibility does not extent to other members of
town board.

March 26, 1924.

W. V. Silverthorn,
District Attorney,

Hayward, Wisconsin.

You inquire:

"1. Is it lawful for a town chairman to become a highway
patrolman under the patrol system and under the employment
and supervision of the state highway commission, and still retain
and act as town chairman and member of the county board?"

The answer is in the negative. XII Op. Atty. Gen. 353; X Op.
Atty. Gen. 416. It is to be noted that patrolmen on the county
systems of prospective state highways and the state trunk high
way system are employes of the county and not of the state high
way commission as assumed in your question, although the com
mission has power to prescribe rules and regulations governing
their duties.

"2. Is it lawful for a member of the town board other than
the chairman to become and hold the said position of patrol
man?"

The answer is in the afBrmative. The chairman is a member

of the county board under the authority of which patrolmen are
appointed, which makes him ineligible for the reasons stated in
the opinions referred to in the answer to your first question;
but the other members of the town board are not members of the

county board, although one of them may be called upon to serve
at any meeting of the county board as a substitute for the chair
man in case of the latter's inability to attend such meeting by
reason of sickness or other cause. The grounds of ineligibility

of the chairman, therefore, do not apply to the other members
of the town board.

FEB
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Fish a7id Game—Rabhits—Subsecs. (2) and (3), sec. 29.24,
Stats., do not permit owner or occupant of land to hunt rabbits
thereon by any means other than gun.

March 27, 1924.
Conservation Commission.

Attention Matt Patterson, Secretary.

Sec. 29.24, Stats., contains the following provisions relating to
the hunting of rabbits;

"(2) The owner or occupant of any land, and any member
of his family may without license hunt thereon rabbits at any
time, * * *
" (3) Except as provided in subsection (2), no person, shall

have in his possession or under his control, or use, for hunting
rabbits, any ferret, snare, trap, or any device or contrivance de
signed or used for the purpose of driving rabbits out of their
holes or dens. The owner or occupant or any person upon writ
ten request of the owner or occupant of any land in the county
of Door may use a ferret thereon for hunting rabbits." (Italics
ours.)

You ask, respecting subsee. (3) above quoted, whether the
words "Except as provided in subsection (2)" mean that par
ties may have and use a ferret, snare, trap, or any device or
contrivance for the purpose of driving rabbits out of their holes
or dens when used on their own land or on land that they are
occupying.
The expression in subsec. (3), sec. 29.24, "Except as provided

in subsection (2)," evidently refers to subsec. (2) of the same
section. But subsec. (2), sec. 29.24 only permits the owner or
occupant of land to hunt rabbits thereon without a license. It
merely relieves the owner or occupant of land who desires to
hunt rabbits thereon from the requirement of a license, but does
not relieve him from the general restrictions on hunting. He is,
therefore, subject to these restrictions.

Subsee. (1), sec. 29.22, Stats., forbids a person to hunt game
with any means other than a gun. By the provisions of sec.
29.01 rabbits are classed as game. Subsec. (1), sec. 29.22 also
forbids the use of any net, pitfall, snare, spring gun, pivot gun,
swivel gun, or other similar contrivances to catch or snare game.
With respect to ferrets, by the provisions of subsec. (2), sec.
29.22, possession thereof is prohibited except by permit from the
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conservation comraission; and by the provisions of subsec. (2)j
see. 29.22 and of subsec. (3), sec. 29.24 the use of ferrets for
hunting rabbits is specifically limited to Door county.
Your question is therefore answered in the negative.

RMR

Counties—Public Officers—County Board Chairman—Chair
man of county board performs duties of that office in interval
between expiration of his term as town chairman and election
of new chairman of county board.

March 28, 1924.
George "W. Lippert,

District Attorney,
Wausau, Wisconsin.

In your letter of March 26 you state that the chairman of the
town of Rib Falls is chairman of the county board of Marathon
county; that his term of office as town chairman expires on
April 1; that he is not a candidate for re-election; and that the
county board does not meet until April 15. You ask: (1) who
signs county orders as chairman of the county board from
April 1 to April 15; (2) who signs the bonds which Marathon

county may issue during this interval.
A reading of sec. 59.05, subsec. (1), Stats., will disclose that

the duties to which you refer are to be performed by the retiring
chairman until the county board elects his successor. If further
authority be desired, I refer you to the opinion of this depart
ment found in XI Op. Atty. Gen. 205.
FEB
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Public Officers—Village Clerk—Village Supervisors—Offices
of village clerk and supervisor of village may be held by the same
person.

March 28, 1924.
John A. Lonsdorf,

District Attorney,
Appleton, Wisconsin.

This is to confirm the opinion given you at your request over

the telephone this morning,
I am of the opinion that the offices of village clerk and super

visor of the village are compatible. The statutes do not prohibit
the incumbent of the one office from holding the office of the
other, and I am unable to perceive any conflict in the prescribed
duties of the offices that make them incompatible. Former Attor

ney General Owen held that the offices of city clerk and super
visor are compatible, IV Op, Atty. Gen. 957.
FEB

Criminal Law—Bastardy—Marriage—Where both parties in
volved in bastardy ca.se are not of marriageable age they cannot
be lawfully married in this state.

March 29, 1924.

John F. Fisher,

District Attorney,
Bayfield, Wisconsin.

In your letter of March 24 you state that you have two bas
tardy cases in which both the female and the male are below the
marriageable age in our statute, and you state that in both cases
both parties are willing to marry each other and the families
are also willing that this should be done.
In both cases the female is under fifteen years of age and the

male under eighteen years of age, and you state that you have
made a ruling that it is impossible for them to get married under
our statute, and you inquire whether your ruling in the matter

is correct.

Sec. 2329, Stats., provides:

"Every male person who shall have attained the full age of
eighteen years and every female person who shall have attained
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the full age of fifteen years shall be capable in law of contracting
marriage, if otherwise competent."

Under sec. 2339w—2 it is provided:

"No persons shall be joined in marriage within this state until
a license shall have been obtained for that purpose * *

Under sec. 2339m—5, the issuing of a marriage license is pro
hibited if either of the contracting parties be under the mar

riageable age of consent as established by law.
In view of these provisions of the statute to which you have

referred me, I am constrained to hold that your ruling is correct,
and that no marriage can take place until the parties have at
tained the statutory ages.
JEM

Bridges and Hightvays—Assessment of 40 per cent of county's
share of cost of bridge on state trunk highway system, con
structed out of appropriation therefor from funds provided by
county board to meet state aid allotment to county under pro

visions of ch. 83, Stats., against municipality in which bridge is
located, is lawful.

March 29, 1924.

Highway Commission.

Attention M. W. Torkelson, Engineer-Secretary.

It appears from your statement and the copy of the proceed
ings of the county board of Jefferson county and the copy of a
letter to you from R. "W. Lueck, city attorney of Watertown,

enclosed therewith, that in 1923 the county board appropriated
the sum of $29,000 for the construction of a bridge on state
trunk highway No. 19 in the city of Watertown out of the avail

able state aid and county funds provided pursuant to sec. 83.03,
Stats.; that the portion of the county's allotment of state aid
allocated to the construction of such bridge was the sum of $290,
making the county's share of the cost of the bridge $28,710; that
the county board assessed 40 per cent of the county's said share
of the cost, amounting to $11,484, to the city of Watertown; that
the city attorney contends that 20 per cent of such cost is the
maximum that the county board had authority to assess against

the city.
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You ask whether such assessment made by the county board
against the city of Watertown is lawful.

The question is answered in the afiBrmative.
The appropriation by the county board and the assessment of

the portion of the cost to the city seems to be strictly in accord
ance with the statute referred to, subsec. (5) of which provides;

"The county board may assess not to exceed forty per cent of
the county's share of the cost of any improvement to be made
pursuant to the provisions of this chapter as a special tax
against any town, village or city in which said improvement may
lie, and the connly clerk sliall certify such tax to the town, vil
lage or city clerk who shall put the same in the next tax roll, and
the same shall be collected, and paid into the county treasury as
other county taxes are levied, collected and paid. * * *"

The construction of the bridge was clearly an impi'ovement on
the state trunk highway system out of the funds provided by the
boai'd to meet the first one-half of the state aid allotment to the
county for construction as provided by subsec. (1), which con
struction includes the building of bridges as appears from sub-
sees. (4), (6) and (7). The appropriation made by the county
board for the construction of this bridge was made by the ex
press terms of the resolution of the board under the provisions
of this section, and ch. 83, Stats., of which it is a part.

The contention of the city attorney appears to be based upon
the erroneous idea that the bridge in question was constructed
under the provisions of sec. 87.04 or of sec. 84.09, Stats., both of
which, however, relate to the construction of bridges pursuant
to proceedings before and findings and notice or order made by
the state highway commission. But no proceedings for the con
struction of this bridge were had under either of these sections
or of the chapter of the statutes in which they are found, and
their provisions as to the proportioning of costs or otherwise
have no application to the situation here. XII Op. Atty. Gen.
634. It is true that the contract for the construction of the
bridge was approved by, and the work done under the general
supervision of, the state highway commission, but that was be
cause state aid was involved and such approval and supervision
is required by ch. 83, Stats., under which the bridge was con
structed. Sec. 83.04, Stats.
FEE
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Banks and Banking—Trade Regidations—Chattel Mortgage
Loans—Before business of loaning money on chattel security
under provisions of sec. 115.07 can be commenced, permit must
be obtained from commissioner of banking, as provided by sub-
sec. (3a) of that section; when certificate submitted to commis
sioner shows that illegal chacges as interest will be made, he is
justified in refusing to issue permit.

March 29, 1924.

"W. H. Richards,

Deputy Banking Commissioner.

Yoiir letter of March 17, 1924, states:

"I transmit herewith articles of organization, copy of by-laws
and letter from the Industrial Loan Society, of Racine, "Wiscon
sin, stating the character of the business they expect to transact,
and would like to have your opinion as to whether a permit
should be issued by this department to this society under the
provisions of sec. 1691 of the Revised Statutes."

That section of the statutes which is now sec. 115.07 of the
statutes provides:

"(3a) Before any person, or any association, copartnership,
or corporation, heretofore or hereafter created, shall do busi
ness under the provisions of section 115.07 of the statutes, such
person, a.s.socialion, copartnership, or corporation shall first ob
tain a permit from the commissioner of banking, who is hereby
invested with the supervision of said organizations."

The articles of incorporation submitted appear to be regular,
except that in par. (3) it provides for two hundred and fifty
shares of "common stock of no par value or any value whatso
ever." Sec. 180.02, Stats., requires, among other things, that
the articles should contain;

" (3) The capital stock, if any, the number of shares and the
amount of each share."

The provisions of the statute seem to have intended that the
articles should inform the public dealing with such corporations
of the financial responsibility of the company, so far as that
might be disclosed by the amount of the capital stock of the com
pany. But this company has evidently been already incorpo
rated, and a copy of the articles sent to you for your information
as showing that fact, and the kind and character of business
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which it is authorized to carry on, in issuing the permit required
by subsec. (3a), sec. 115.07.

The law does not seem to prescribe the conditions or specify
the proofs or records upon which you are to issue a permit to do
business. The law was quite fully analyzed, discussed and criti
cized by Mr. Hoyt in his opinion in X Op. Atty. Gen. 1022, and
it will not be necessary to enlarge upon that discussion at this
time.

The articles of incorporation submitted show with consider
able detail the character and kind of business authorized, but in
addition to the articles is submitted to you a letter in the forir
of a certificate, certifying the method that will be used in the
conduct of the business if the permit is issued. That certificate
says:

"This is to certify that I am Vice-President, Treasurer, Direc
tor and General Manager of the Industrial Loan Society, of Ra
cine, Wisconsin.
"The nature and character of the business this Company ex

pects to engage in is to make loans to individuals, firms or cor
porations in the amounts of $10.00 to $300.00, for as long a
period as one year, and to charge intere.st as allowed in subsec
tion 3, section 1691. Namely, 10 and 7 per cent on loans of
$100.00 or under and 10 and 4 per cent on loans of $100 00 to
$300.00.
"The Company will demand collateral security for loans, .such

securities shall consist of chattel mortgages against per.sonal
property, assignment of wages, pledge of personal property,
pledge of stocks and bonds, land contracts or mortgages or any
other property * * "

See. 115.04 provides:

"The rate of interest upon the loan or forbearance of any
money, goods or things in action shall be six dollars upon the one
hundred dollars for one year and after that rate for a greater or
less sum for a longer or shorter time; but it shall be competent
for parties to contract for the payment and receipt of a rate of
interest not exceeding ten dollars on one hundred dollars as
aforesaid, in which case such rate exceeding six dollars on one
hundred dollars shall be clearly expressed in writing."

Sec. 115.07 provides, in subsec. (3) :

"(3) And when the payment of the money loaned shall be
secured, or purport to be secured, or claimed by the payee of
said loan to be secured, by chattel mortgage, bill of sale, pledo-e
receipt or other evidence of debt upon chattel goods or property'
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or by assignment of wages, or by power of attorney to execute
any such instrument on behalf of the borrower, * * * any
person who, as principal or as agent for another, shall ask, de
mand, or receive, take, accept or charge, in addition to the inter
est aforesaid, more than an amount equal to seven per cent per
annum of the original sum actually loaned for the time of such
loan, on sums of a hundred dollars or less, nor more than four
per cent per annum of the original sum actually loaned for time
of such loan, on sums over one hundred dollars, * * * in
full for all examinations, views, fees, appraisals, commissions,
renewals and charges of any kind or description whatsoever in
the procuring, making and transacting of the business connected
with such loan, shall be guilty of a misdemeanor * *

Under the certificate submitted to you, advising as to the
method of conducting the business and charges to be made by the
company in loaning money, you are advised that such proposed
charges cannot legally be made under the provisions of sec.
115.04 as interest; and as you are so apprised in advance by the
company, I think you will be justified in refusing the permit to
the company to do business in violation of law.
TLM

Public Officers—Trustee of county asylum and poor farm
holds over after expiration of term until qualification of sucessor
and is entitled to compensation for services rendered during that

period.

March 29, 1924.
Harold E. Stapford,

District Attorney,
Chippewa Falls, Wisconsin,

In your letter of March 25 you state that the term of office

of one of the trustees of the county asylum and poor farm ex
pired on January 1, 1924, but that no successor has been ap
pointed. You ask whether or not the outgoing trustee is en
titled to pay for the interval between January 1 and the qualifi
cation of his successor.

It is a general rule that in the absence of statute to the con
trary, an officer whose term has expired holds over until the
qualification of his successor.

State ex rel. Pluntz v. Johnson, 176 Wis. 107, 109-114; 22
R. C. L. 55. I find no statute to the contrary in regard to the
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office in question, and am, therefore, of the opinion that the
officer Tvhose term has expired holds over. That being the case,

he is a de jure officer. 22 R. 0. L. 598. I am of opinion that a
de jure officer in such a situation is entitled to compensation for
the period during which he holds over, assuming that he per
forms the duties of the office in that interval. 22 R. C. L. 526.

FED

Marriage—Provision of sec. 2374, Stats., prohibiting marriage
of party to divorce within one year after divorce does not apply
to annulment of a marriage.

March 31, 1924.

Theodore Lewis,
District Attorney,

Madison, "Wisconsin.

You state that in a certain divorce proceeding in the superior

court for Dane county, the wife was plaintiff and her husband
did not contest the action; that it developed in the testimony of

the plaintiff that the defendant and the plaintiff were married
October 13, 1923 and that defendant had previously been mar
ried ; and on October 6, 1923, just a week prior to the marriage

of the plaintiff and defendant, the defendant had secured in the
superior court for Dane county an annulment of his previous
marriage. At the request of the judge and the divorce counsel,
you submit the following question:
Can the defendant in said action be now prosecuted for

bigamy or adultery for having married within a year from the
date of a judgment annulling a prior marriage, in view of sec.
2374?

Said see. 2374 contains the following:

"When a judgment of divorce from the bonds of matrimony
-is granted so far as it affects the status of the parties it shall
not be effective until the expiration of one year from the date of
the entry of such judgment; * *

A divorce action is an entirely different one from a suit to
annul the marriage. They are different in their very nature.
The one is in equity and goes on the theory that the marriage
was void ah initio; the other, asking a divorce on statutory
grounds, assumes that the marriage was legal. It has been held
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that no judgment of a court is necessary, to annul the marriage,
on the theory that the marriage is void and therefore never
existed. If such is true, no judgment of a court is necessary to
make it so, even -where statutes, as in Wisconsin, make pro-vi
sion for such annulment. See 9 R. C. L. 267.

You are correct in your cohelusion that no prosecution for
bigamy or adultery -will lie.
JEM

•'.a

h"
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Civil Service—Removals—Puhlic Officers—Atiorney General
—No conflict will arise in discharge of duties of attorney general
from his advising botli civil service commission and secretary
of state on questions i-elative to removal of state employe.

Civil service commission is not court authorized to determine

disputed questions of fact.

April 2, 1924.
A. E. Garey,

Secretary and Chief Examiner,
Civil Service Commission.

I have your letter of March 31 in which you say:

"In the matter of the application of A. J, Cobban for a
hearing on the charges preferred against him by the secrctaiy
of state, Fred K. Zimmerman, the civil service commission re
quests the attorney general to act as legal adviser preparatory
to, during, and after the hearing in all matters pertaining there
to and to be ready at all times to give counsel to the commis
sion when requested so to do. It, therefore, respectfully sub
mits that the attorne.y general should not and cannot in accord
ance with the practices and precedents of this cGmmission and
in conformity with the letter and intent of tlie law, act as at
torney for either of the interested parties in the liearing, viz.,
A. J. Cobban and the secretary of state, Fred R. Zimmerman."

After careful examination of the statutes and the decisions

and precedents in this office, I am of the opinion that the only
question arising on the application mentioned is whether or
not the reasons for the removal given in the statement of the
appointing officer to the employe constitute just cause for re
moval, which shall not be religious or political. (Sec. 16.25,
Stats.)

This question must be determined from the face of the state
ment. The statute gives the commission no power to determine
the truth of the facts set out in the statement. No such au

thority having been given to the commission, that is a question
for the courts in a proper action by mandamus to review the

action of the appointing officer.
This question has been definitely passed upon by two former

attorneys general. Under date of September 22, 1906 (Op.
Atty. Gen. for 1908, 154, 156-157), Attorney General Sturde-
vant, in reply to a request for an opinion by the secretary of
the civil service commission, stated: «
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*  * "Wj^en the head of a department removes an em

ploye, he must file with the commission a statement in writing
of the reasons for the removal and the dismissed employe's an
swer thereto. The commission must determine whetiier the
reasons given in such statement are political or religious and
whether or not upon their face they constitute just cause for
removal. If the reasons stated are neither political or religious
and constitute upon their face just cause for removal, then the
commission may not go behind such statement, to determine
whether or not tlie facts stated be true, for the purpose of rein
stating the deposed employe. The commission has no jiower to
reinstate an employe when it appears upon the face of the re
turns that he has been dismissed for just cause. If the aggrieved
person believes that the statement filed with the commission is
not true, or that the reasons given are not the real reasons for
his removal, then he may appeal to the courts for the establish
ment of his rights. The writ of mandamus provides a quick
remedy to tlie aggrieved person. It is not the duty of the civil
service commission in such a case to take the initiative; the
controversy is between the removing officer and the deposed em
ploye. If an officer attempts to remove an employe for political
or religious reasons or for an unjust cause and the statement
filed with the commi.ssion shows that the reasons were political
or religious, or that the cause for removal was unjust, then
there has in fact been no removal and the commission should so
certify to the state auditor. The truth of the facts given in the
statement is not for the commi.ssion to determine: that is for the
courts."

See also opinion of Attorney General Gilbert under date of
November 30, 1907, concurring with the foregoing opinion. Op.
Atty. Gen. for 1908, 203.
In the present case, the attorney general's office was asked by

the secretary of state for advice with regard to the removal and
has advised the secretary of state.
As above indicated, the sole question to be passed upon by

your commission in the present controversy between the secre
tary of state and the removed employe is whether or not, in the
statement referred to, the reasons assigned are, on their face,
sufficient and are not religious or political. This is a question
which the commission must, under the statute, as one of its
duties, determine for itself.
Your commission has not submitted to this.office any specific

question on any matter pending before it on which you desire
advice. "We know of no reason why the attorney general can
not advise you on any such question whicli you desire to submit.
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On the one question before the commission, this office, having
already advised the secretary of state, must of necessity, in
case you request it, give you advice to the same effect. The at
torney general, under the statutes, must give advice to both the
secretary of state and the ehil service commission and, in my
opinion, no conflict will arise in the disciiarge of this duty in the
manner indicated.

IlLE

Bridges and. Tlighwciys—Electioris—Referenda—Petition ask
ing that question of appropriations and expenditures for road
construction be submitted to electors of county at spring elec
tion which is signed by less than ID per cent of vote cast for gov
ernor at last general election is invalid; referendum can be sub
mitted to count}- clerk and county clerk can expend county funds
only when petition supporting proceedings is proper petition.

April 3, 1924.

Rr. R. "Williams,

•  District Attorney,
Marshfield, Wisconsin.

In your letter of March 25 you enclosed a petition signed by
twenty-four members of the county board of your county and
addre.ssed to the county clerk, a.sking that the following ques
tion : "Shall the county for the years 1925 and 1926 appropriate
and expend any money for concrete road eon.struction ?" be sub
mitted to the electors at the spring election.

You present the following questions:

"1st. Does this petition if granted by the clerk authorize a
legal referendum?
"2d. If the county clerk grants this petition is he authorized

to publish a referendum question as a part of the legal notice
of election ?

"3d. If the county clerk grants this petition and has the
referendum ballots printed and sent out with the other ballots
to the city, village and town clerks, are such officers legally
obliged to use such referendum ballots?"

The only statutory provisions governing referenda of this
kind are found in subsec. (2), sec. 59.02 and see. 10.43, referred
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to in the foregoing section as governing the procedure for in
stituting refercncliira proceedings.

The petition submitted to the county clerk in this case is not
signed by

"electors ® * * [of the county] equal in number to not
less than fifteen per cent of the vote cast therein for governor
at the last general election, * *

While this defect is of itself sufficient to make this petition in
valid, it fails in a good many other respects to comply with the
provisions of sec. 10.43; and, for that reason, the county clerk
is not authorized to honor it in that form.

The answer to this question makes it unnece.ssary to answer
the other two questions, for the reason that no referendum can
legally be submitted by the county clerk, and the county clerk
is not authorized to expend any county funds except when the
proceeding is supported by a proper petition.
RMR

. Trade Eegtilaiions—Trading Stamps—Device for playing
nickels which indicates to player whether mints or premium
coupons will be obtained, latter not producing mints when played
into machine, is violation of trading stamp law.

J. Q. E.mert,
Dairy and Food Commissioner.

April 8, 1924.

With respect to the operation of a certain device known as
the "Mills Automatic Salesman," you submit the following
set of facts:

"This machine i.s a sort of vending machine vending mints
like the sample .sent herewith and in addition issues at times
trade checks as per samples sent herewith. The method of op
eration is as follows: For each nickel played in the machine
a package of mints can be obtained by pulling out a small slide
at the base of the mint container.

"On the machine is printed the following:
" 'Mills Automatic Salesman
" 'Iowa Novelty Company
" '5 cents Mills mints, a package 5 cents.
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Premiums

" 'Your nickel buys,
Coupons'

" 'Designed to stimulate the sale of our gum, mints and mer
chandise. You get just what the indicator reads.
" ' Important—Before you make your purchase through this

machine look in the window above and see just what you can
buy for your nickel. Coupons received from the machine should
be traded in for merchandise as the machine Avill not vend gums
or mints for the coupons.
" 'The United States excise tax has been paid on this ven

dor.' " , . . .
"In playing nickels in this machine the word,'No' indicating

no premium checks will appear in the window or a figure indicat
ing a certain number of premium coupons. To illustrate, you
play one nickel in the machine the word 'No' appears in the
Avindow and by pulling the slide at the base of the mint con
tainer a package of mints is obtained. This operation may be
repeated a number of times and then the figure 8 might appear
in the ivindow indicating that your next nickel would obtain 8
premium coupons like the metal discs before mentioned.
"At this particular time of operating the machine no mints

could be obtained. In other words the player is informed by
the figure in the Avindow that by playing another nickel he Avill
obtain 8 premium coupons or metal discs and nothing else.
"These premium coupons as you Avill note are stamped 'Good

for 5 cents in trade.' As stated on the machine tliesc coupons
or metal discs can be put back in the macliine but no mints
can be obtained from the machine by the use of them. IIoav-
ever, figures may appear in the AvindoAv indicating tliat by the
use of another metal disc or a nickel the number of premium
coupons as indicated in the windoAV will be received but no mints.
"Inspectors of this department have found that no mints are

deliA'crcd by the machine at the same time that premium coupons
arc delivered although the premium coupons as indicated in
the AvindoAv of the machine are usually obtained as the result of
playing the machine for mints.
''You Avill note by the wording on the machine that a player

is not supposed to piace the premium cou])ons or metal discs back
in the machine but is directed to trade them in for merchandise.
HoAvever. in nearly every ca.se the player receiving premium
coupons or metal discs places them back into the machine in the
hope of receiving a large number of additional premium coupons
or metal discs and as before stated Avhen the premium coupons
or metal discs are played into the machine no mints are obtain
able."
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You ask whether the operator of this machine is violating
the trading stamp law, see. 134.01, Stats.

Sec. 134.01, Stats., provides in part:

"(1) No person, firm, corporation, or association within this
state shall use, give, offer, issue, transfer, furnish, deliver, or
cause or authorize to be furnished or doli\;ered to any other
person, firm, corporation, or association within this state, in
connection with the sale of any goods, wares or merchandise, any
trading stamp, tokeiL ticket, bond, or other similar device,
which shall entitle tbj purchaser receiving the same to procure
any goods, w^ares, Ji^rehandise privilege, or thing of value in
exchange for any .such trading stamp, token, ticket, bond, or
other similar device, except that any manufacturer, packer or
dealer may issue any slip, ticket, or check with the sale of any
goods, wares or merchandise, which .slip, ticket or check shall
bear upon its face a stated ca.sh value and shall be redeemable
only in cash for the amount stated thereon, upon presentation in
amounts aggregating twenty-five cents or over of redemption
value, and only by the person, firm or corporation issuing the
same."

Since the coupons furnished in the instant situation are not
redeemable in cash, they do not correspond to the coupons per
mitted by the statute and are in violation thereof.
The argument might be made that tltese coupons are not

offered or given "in connection with the sale of" the mints be
cause when the package of mints is received no coupons are re
ceived and when coupons are received no mints are received. It
seems to me, however, that this arrangement is obviously a
mere scheme to avoid the appearance of the coupons being is-
sued in connection with the sale of the mints. In sub.stance, the
coupons are given in connection with the sale of the mints.
Again, when a package of mints is furnished and a figure ap
pears behind the glass, a token is in fact furnished, namely,
the figure which entitles, the purchaser to a "merchandise priv
ilege." It entitles the purchaser to the coupons upon payment
of a small additional consideration.

I therefore answer your question in the affirmative.
It would seem also that the machine violates the lottery and

gambling statutes.
HLE
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Trade Regulations—Trading Stamps—Printing in newspaper
of advertisement containing coupon redeemable in goods, wares
or merchandise privilege by advertiser and sale of such news
paper in usual manner constitutes violation by publisher of news
paper of sec. 134.01, Stats.'

April 8, 1924.

J. Q. Emery,
Dairy and Food Commissioner.

With your letter of March 7 you submit a certain news
paper advertisement. This advertisement consists in part of
coupons upon i)resentation of which to the advertiser with a
designated sum of money the holder is entitled to certain ar
ticles of merchandise. The coupon must be eUpped and pre
sented to get the merchandise advertised.
You ask whether the newspaper in printing this advertise

ment violated the trading stamp law, see. 134.01, Stats.
The present situation is similar to that which was presented

in XII Op. Otty. Geh. 623. As there, the coupons here are issued
in connection with the sale of the newspaper, and the coupons
entitle the holder to a merchandise privilege. Following the
earlier opinion, I answer your question in the affirmative.
HLE

Corporaiions—Foreign Corporations—^Foreign corporation
whose license has been forfeited under sec. 226.02 (7) (f) and
restored under sec. 226.02 (7) (g) cannot be penalized under
sec. 226.02 (11) for doing business without license in interval
between forfeiture and rescission thereof.

April 8, 1924.

George E. O'Connor,

District Attorney,

Eagle River, Wisconsin. _

In your letter of February 28 you state that the licenses of
certain foreign corporations to do busine.ss in this state were
at one time declared forfeited by the secretary of state pur
suant to subd. (f), sec. 226.02, subsec. (7), Stats.; that said for
feitures have been rescinded under subd. (g) of the same stat-



11^3;

182 Opinions of the Attorney General

lite; and that in the interval between forfeiture and rescission

thereof the corporations purchased some tax certificates in this

state. Yon ask whether, by thus doing business without a li
cense, the corporations became liable for the penalty provided
by sec. 226.02, subsec. (11), Stats.

Sec. 226.02, subsec. (11), provides:

''The failure to comply with any of the provisions of this
section shall, for such violation, subject the corporation * * *
to a penalty of five hundred dollars * * */'

Sec. 226.02, subsec. (7), subd. (f), provides in part as follows:

"* * * In case of failure to file said rejiprt in the time
above stated, the corporation shall pay to the secretary of state
a penalty of twenty-five dollars if the same is filed before May
first. In case said report is not filed by May first, or if said
corporation shall remove or make application to remove into any
district or circuit court of tlie United States any action or pro
ceeding commenced against it by any citizen of Wisconsin upon
any claim or cause of action arising within tliis state, the license
issued to said corporation shall be void, and the secretary of
state shall enter such forfeit in the records in his department."

By sec. 226.02, subsec. (7), subd. (g), it is provided:

"The secretary of state may rescind the forfeiture of license
provided in this subsection, and annul all disabilities conse
quent therefrom, on presentation of an affidavit * * *. For
rescinding such forfeiture said corporation shall pay to the see-
retaiy of state a fee of twenty-five dollars."

I am of the opinion that your question must be answered in
the negative. The secretary of state was empowered to and did
rescind the forfeitures. The word "rescind" connotes entire

avoidance; putting the corporation in the same position as if
there had been no forfeiture. Furthermore, coupled by statute
with the rescission was an annulment of all disabilities conse

quent therefrom. This seems to indicate that upon filing of the
required proofs and payment of the $25 fee, the corporations are
absolved from all burdens resulting from the doing of business
without licenses in the interval between forfeiture and rescission.
PEB
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Education—PuhJic Officers—School Board—Memher'oi school
board can resign only to school board.
Member of school board appointed by remaining members of

board to fill vacancy holds office until next annual meeting.

April 9, 1924.

John Callahan,

State Superiniendent of PuUic Instruction.

In your letter of recent date yon say that the annual meeting
of a certain school district has been adjourned from time to time
and that the next adjourned annual meeting will occur on
April 9. A member of the school board wishes to resign and the
questions submitted are: (1) May he resign to the school
board or to the adjourned annual meeting? (2) If he should
resign to the school board and they should fill the position, would
the appointee hold office until the annual meeting of July or
until the adjourned annual meeting of April 9?

Subsec. (11), sec. 17,01, Stats., requires that the resignation
of a school district officer be made to the district board. Such
officer can resign in no other way. The State ex ret. Wheeler
V. Nobles, 109 "Wis. 202.

Subsec. (1), sec. 17.26, Stats., provides:

"In boards the members of which are elected at the annual
school district meeting, by appointment by the remaining mem
bers of the boards within ten days after the vacancy occurs. If
the vacancy is not so filled, the town, village or city clerk, and
in ease of joint districts, the clerk of the town, village or
city in which the schoulhouse is situated, shall fill such vacancy
by appointment. Any person upon being notified of his ap
pointment shall be deemed to have accepted the same unless
within five days thereafter lie files with the clerk or director a
written refusal to serve; and any person so appointed shall hold
office until the next annual meeting at which meeting the electors
shall fill such vacancy for the residue of the unexpired term."

The meeting of April 9 will be an adjourned meeting of the
last annual meeting. An appointee of the school board, there
fore, would hold office until the next annual meeting in July.
ML
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Elections—BaUois—Presidential preference primary and na
tional party convention delegate ballot marked by voter for one
of candidates for president and with no other marks cannot be
counted as vote for candidates for delegates who appear on bal
lot designated as favoring such candidate for president.

Candidates for delegates must be voted for separately and in
dividually.

April 9, 1924.
A. L. Devos,

District Attorney,
Neillsville, Wisconsin.

lou submit a copy of an official ballot cast at the recent elec
tion in the presidential preference primary and for election of
delegates to the national party convention. At the top of the
ballot under tlie heading "For President—Vote for one," are
the names of Wm. 6. McAdoo and James A. Reed; under those
names under the heading "For Delegates-at-Large to Democratic
National Convention—Vote for four," are eight names, the first,
third, seventh and eighth of them foDowed by the words "Al
fred E. Smith for President," and the second, fourth, fifth and
sixth of them followed by the words "McAdoo for President;"
and under the heading "For Di.strict Delegates to Democratic
National Convention 7th Congressional District—Vote for two"
are four names, the first and third of them followed by the words
"McAdoo for President," and the second and fourth of them
followed by the words "Alfred E. Smith for President." In
the proper square after the name of Wm. G. McAdoo under the
heading "For President" the voter placed a cross, but made no
other marks on the ballot.

"ion ask whether this ballot can be counted for the "McAdoo
"delegates."

I am of the opinion that the question must be answered -in
the negative; that is, that the ballot can be counted only as a
vote expressing a choice for Wm. G. McAdoo as a candidate for
president, and cannot be counted for any of the delegates to the
national party convention.
The statutes, sees. 5.23 and 5.24, and the form of ballot an

nexed to the latter section, do not provide for voting for dele
gates by a mark at the top of the ballot. The form of ballot
gives the voter the opportunity to express a choice of the can-
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didates for president and vice president appearing on the bal
lot or by writing in the name of his choice if they do not so
appear. It also gives him the opportunity to vote for delegates-
at-Iarge to the national party convention and district delegates
to that convention. In this instance there are eight names
printed on the ballot for delegates-at-large and four names for
district delegates. The voter cannot have his vote counted for
all of them and if he votes for more than the allowed number,

the ballot shall not be counted for any. Sec. 5.24, subsec. (6),
Stats. While in this particular instance there were only the
allowed number of candidates for delegates whose names were
followed by the statement ''McAdoo for President," there could
have been more; all eight of the candidates for delegates-at-
large and all four of the candidates for district delegates might
have been so designated; certainly had there been more than
four or two I'espeetivcly, this elector's vote could not be counted
for any of them. Again, a vote at the head of ballot; where
that is provided for, is a vote for all the candidates on the ballot
under the mark. Sec. 6.42, subsec. (1), Stats. And such a

vote could not be counted for any of the candidates for dele
gates under sec. 5.24, subsec. (6), before cited.

It is conceivable that a voter may want to express a choice for
president and yet not be willing to vote for some or any of
the candidates for delegates who may be put on the ballot as
being in favor of his choice for president. He may not have
confidence in one or all of* such candidates for the delegate po

sitions and may prefer to vote for men who are on the ballot in
favor of another candidate, but who he thinks would better rep
resent the party in the convention. It think the statute con
templates that the elector must vote for each individual candi
date for delegate of his choice, if he has any; that the expres
sion of his preference for a candidate for president is one thing,
and that the vote for delegates to the national party convention
is another. By voting for Wm. G. McAdoo, the elector in the
present instance cannot be said to have clearly expressed an
intention to vote for those on the ballot as candidates for dele

gates as "McAdoo delegates." He may have desired to regis
ter his choice of candidates of his party for president without
caring who goes to the national convention. Of course, the gen
eral rule is:



186 Opinions op the Attorney General

"All ballots cast at any election shall be counted for the per
sons for whom they were intended^ no fur as such intention can
he ascertained therefrom." Sec. 6.42.

But, as already indicated, it is my opinion that the intent as
to delegates cannot be ascertained from the* ballot in question,
because a voter is not required to vote for delegates and if ho
stops at merely expressing a choice for president for the guidance
of whoever may be the four delegates-at-large and the two dis
trict delegates to the Democratic national convention, that is
his privilege; but if he de.sires to select four from the list of
candidates for delegates-at-large and two from the list of can
didates for district delegates, he must do so by voting for e'ach
one so selected individually.
PEB

Fish and Game—Ch. 305, laws of 1923, repealed last para
graph of sec. 29.19, Stats. 1921, and all acts of legislature of
1923 amending said last paragraph.

Elmer S. Hall,

Conservation Commissioner.

April 9, 1924.

In your letter of March 17 you inquire as to the effect of acts
of the legislature of 1923 upon the last paragraph of sec. 29.19,
Stats. 1921. Your letter emphasizes tlie importance of this ques
tion because of the large number of people throughout the state
who are interested therein, and in considering this question, this
department has been assisted by conference with counsel and
briefs in support of the contention that the last paragraph of
sec. 29.19 is still in force notwithstanding the repeal of sec.
29.19 by ch. 305, laws of 1923.
In see. 29.19, Stats. 1921, the opening paragraph and a sched

ule that followed in the form of a table, contained general closed
season provisions relating to hook and line fishing for game fish.
This was followed by the last paragraph, the paragraph here in
question, which contained a list of exceptions from the general
closed season provisions of the preceding parts of the same sec
tion. This last paragraph permitted an all-year open season
in certain designated waters (except for large and small-mouthed
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black bass, sturgeon and trout, to wliich the general schedule
applied).

The last paragraph of see. 29.19, Stats. 1921, was affected by
1923 legislation as follows:
Ch. 64, laws of 1923, approved April 19, 1923, and published

April 25, 1923, amended the last paragraph of sec. 29.19 by
subjecting to the provisions of the general law, "perch, blue-
gills, sunfish, cra])pies and bullhead" in Lake Wisconsin in
Columbia and Sank counties.

Ch. 164, laws of 1923, approved May 23, 1923, and publi.shed
May 24, 1923, amended the last paragraph of sec. 29.19 by re
moving from the list of its exceptions the Hock and Crawfish
rivers and Lake Koslikonong in Rock county. Otherwise, the
language of the last paragraph of sec. 29.19, Stats. 1921, was
retained. The effect of ch. 164 was thus to wipe out ch. 64.

Ch. 262, laws of 1923, approved June 15, 1923, and published
June 19, 1923, amended the last paragraph of sec. 29.19 by
removing from the list of its exceptions Juneau county. Other
wise, the last paragraph of sec. 29.19, Stats. 1921, was retained,
thus restoring Rock and Crawfish rivers and Lake Koshkonong
in Rock county to the list of its exceptions. The net effect of
ch. 262 was to wipe out ch. 164 and to leave the provisions of
the last paragraph of sec. 29.19 as they were in 1921, except as
to Juneau count}'', which county was in effect by ch. 262 placed
under the provisions of the general law.
Ch. 305, laws of 1923, approved June 26, 1923, and published

June 27, 1923, expresshj repealed sec. 29.19 and created a new
see. 29.19 consisting, of six suhsections. New sec. 29.19 pro
vided for a general closed season from March 1 to June 1 for
hook and line fishing for all game fish (except as to large- and
small-mouthed black bass, trout and sturgeon, for each of which
express provision was made). New sec. 29.19 contained none of
the exceptions provided for in the last paragraph of old sec.
29.19.

Ch. 449, laws of 1923, approved July 14, 1923, and published
July 31, 1923, by sec. 60a thereof created subsec. (7), sec. 29.19,
providing that there shall be no closed season for hook and line
fisliing in Lake Wisconsin in Columbia and Sank counties for
perch, bluegills, sunfish, crappies and bullheads. Ch. 449 was - vg
Bill No. 465, S., a correction bill relating to a large number of '
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sections. Sec. 60a was added to Bill No. 465, S., by a motion
made from the floor by a senator.
The record of the legislation above recited shows this: Cli.

305 repealed sec. 29.19, including, of course, the last paragraph
thereof, which last paragraph was the subject matter of chs.
64, 164 and 262; ch. 305 was approved and published at a later
date than were chs. 64, 164 and 262. Under a well established
rule of statutory construction, the effect of the repealing clause
of ch. 305 was not only to repeal the last paragraph of old sec.
29.19 but also any amendments thereto, unless there is such
ambiguity' in these statutes as justified construction.
The revisor of statutes so considered. See sec. 29.19, Stats.

1923, which contains, in addition to the provisions made by ch.
305, the provisions of sec. 60a of ch. 449 above referred to.
Your letter states that both branches of the legislature of 1923

were considering and advancing at about the same time both
Bill No. 63, A. (which became ch. 262), and Bill No. 624, A.
(which became eh. 305); and that it would, therefore, seem to
have been the intention of the legislature not to repeal the last
paragraph of old sec. 29.19, but to continue id effect the provi
sions of this last paragraph as amended.

It should be noted that the language of the repeal clause of
ch. 305 is explicit. It provides: "Section 29.19 of the statutes
is repealed."

The question to be considered is whether notwithstanding this
express repeal, ch. 305 is open to construction so as to modify or
qualify the effect of the express repeal.
A statute or an act is not to be construed as a matter of

course. State ex rel. Susting v. Board of Canvassers, 159 Wis.
216, 226. Ambiguity is an absolute condition of construction.
State ex rel. Ilusting v. Board of Canvassers, supra. Ambiguity
arises, however, where, though the statute or act may be plain
on its face yet giving it its literal meaning, the result will be
unreasonable and absurd. Rice v. AsliUmd, 108 Wis. 189;
Pfingsten v. Pfingsien, 164 Wis. 308, 313.
Where, following an express repeal clause, certain provisions

affected by the repeal clause are recognized in the same act as
being in existence, the effect of the repeal clause will be accord
ingly qualified. Lewis' Sutherland on Statutory Construction,
sec. 295 and cases cited. But if a statute or an act is subject to
construction, the primary question is: What was the legislative
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intent? State ex rel. Milwaukee Northern By. Co. v. Delaney,
166 Wis. 141, 144. In ascertaining this intent the history of the
enactment and other enactments passed at or about the same time
may be examined. Pfingslcn v. Pfiugsien, 164 Wis. 308, 313.
.  In the instant case the mandate of ch. 305 is plain. It can
hardly be said that it is unreasonable or absurd in abolishing
open seasons for hook and line fishing for game fish in certain
localities and in providing a general closed season therefor over
all the state. The provisions of ch. 305 following the repeal
clause do not recognize the existence of the exceptions contained
in the last paragraph of old sec. 29.19. Therefore, in the ap
plication of the rules of statutory construction to the facts in
the present case, it cannot be said that ch. 305 is open to con
struction. If ch. 305 is not open to construction, then the intent
of the legislature with reference thereto cannot be examined.
My answer to your que.stion, then, is that the effect of ch. 305,

laws of 1923, was to repeal the last paragraph of old see. 29.19
and all acts of the legislature of 1923 amending such last para
graph.

HLE

Corporations—Co-operative AssocAations-—Directors of co-op
erative association, under .sec. 185.16, Stats., may appropriate
not to exceed 5 per cent of net earnings to another organization
for purpose of teaching co-operation, if directors act in good
faith and actually intend money to be used for that purpose.

April 12, 1924.

Edward Nordman,

Commissioner of Markets.

Your letter of April 12 states that the directors of the Equity
Co-operative Livestock Sales Association apportioned its net
proceeds and, in the apportionment, turned over $487.46 to the
Wisconsin State Union, American Society of Equity, an unin
corporated association engaged in educational and other ac
tivities.

Yon assume that the purported purpose of the appropriation
was that it might be used by the latter organization to teach
co-operation.
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You say that the $487.46 paid to the "Wlscon.sin State Union
did not exceed 5 per cent of the total net proceeds of the sales
association.

You ask whether the appropriation by the directors, under
these circumstances, is proper or improper.
My judgment is that this appropriation is proper, in the ab

sence of proof of fraud.

Sec. 185.16 of the co-operative law provides that the directors
of a co-operative association, in distributing the net proceeds
of the business, may

"set aside not to exceed five per cent of the remaining net pro
ceeds as an educational fund to be used in teaching co-opera
tion."

This provision, in my opinion, does not require that the an
ticipated teaching of co-operation shall be done by the a.ssocia-
tion itself. The directors are entitled to use a sound and honest

discretion in determining what medium of advancing the cause
of co-operation appears to be most practicable and efficient.

It is essential, however, that the directors shall act in good
faith and actually intend that the money shall be "used in
teaching co-operation." If their action is fraudulent, that is,
if they do not contemplate that the money shall be used for
education in co-operation but, on the contrary, are using this
provision of the co-operative law merely as a subterfuge and
cloak to conceal an appropriation for some ulterior purpose, then
their act constitutes a misappropriation of funds and is unlawful.
The question, in short, is one of the intention and good or

bad faith of the directors, which is a question of fact, calling
for evidence before any conclusion upon that point could be
made.

ACR
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Appropriations and Expenditures—Education—Vocational
Education—Apportionment of state aid to cities, towns and vil
lages maintaining vocational schools provided for by sec. 20.33
(2) made by state board of vocational education on reports of

secretaries of local boards on July 1 in each year for preceding
school year should be charged again.st appropriation for fiscal
year beginning on July 1 of year for which report of local board
is made.

April 14, 1924.
Board of Public Affairs.

Attention Mr. J. B. Borden.

Under existing statutes (subsec. (2), sec. 20.33) the legisla
ture has appropriated from the general fund to the state board
of vocational education, among other appropriations for cariy-
ing into effect the provisions of sees. 41.13 to 41.215, "not to
exceed two hundred fifty-five thousand dollars, annually, for
state aid for vocational schools." On the first day of July in

each year the secretary of the local board of industrial educa
tion in each city, town and village maintaining a school pur
suant to subsec. (1), see. 41.16 is required to report to the state
board of vocational education certain facts specified by said

subsec. (2), sec. 20.33, with such other information as the state
board may require, and if it appears from such report that
the school has been maintained pursuant to law in a manner

satisfactory to the state board,

"the said board shall certify to the secretary of state, in favor
of the several local boards of industrial education"

the amounts of state aid to which the cities, towns and villages
are entitled under the law out of said appropriation appor
tioned in the manner provided for, and

"on receipt of such cei'tificate the secretary of .state shall draw
his several warrants accordingly payable to the treasurers of
the cities, towns and A'illagcs respectively."

Your question is whether the apportionment to the several
cities, towns and villages entitled to aid under the law should

be charged to the appropriation for the "fiscal year in Avhich the
school making the report was operating, or to the fiscal year in
which the pajnnent is actually made."
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I think it is clear that the apportionment and certificates is
sued by the state board, in accordance with which the secretary
of state issues his warrants, should be charged to the appropria
tion for the year preceding July 1 when the reports of the sec
retaries of the local boards are made to the state board.

The cities, towns and villages maintaining vocational schools
are not entitled to state aid until they have reported on the
school year preceding the date of the report and the state board
has determined on such report that they are so entitled to aid.
That aid, wlien so determined, is payable out of the appropria
tion for the fiscal year which begins on July 1 of the year of
the report and ends on June 30 of the current year. To put it
concretely, on tlie reports of July 1, 1924, for the preceding
school year of .1923-1924, the amounts of state aid are deter

mined, which is apportioned to the several cities, towns and
villages on the basis of the appropriation for the fiscal year of
1923-1924, against which the warrants of the secretary of state
are drawn. This is made plain by a reference to the history of
the state aid provisions. The present vocational school system
was established by chs. 616 and 664, laws of 1911, published
July 10, 1911, by which there was appropriated for state aid
not exceeding $30,000 for the fiscal year 1911-1912, and not ex
ceeding $55,000 per annum thereafter. The secretary of the
local board provided for by those acts was required, as now, to
report to the state board on July 1 for the school year ending
June 30 preceding. Manifestly no report could be made of the
operation of the local schools until they had been operated one
school year following the passage of the acts; that is, before
July 1,1912. And those cities, towns and villages whose reports
then made were satisfactory thereupon became entitled to the
apportionment of state aid out of the appropriation made for
the purpose for the fiscal year 1911-1912; otherwise, the ap
propriation for that year would entirely lapse. Tlie appropria
tions made by the legislature of 1911 for state aid to municipali
ties satisfactorily maintaining vocational schools have been con
tinued and increased at each biennial session of the legislature
since, and no change from the original administrative provi
sions of the law, with reference to the available appropriations
to meet the state aid apportionments, has been made; indeed,
we should not expect to find any change in that regard, as the .
provisions of the law seem to be in full accord with the prac-
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tice that has, I believe, always prevailed in the administration
of state aid funds.

FEE

Intoxicating Liquors—In' prosecution for nnlaAvfiil possession
of intoxicating licpiors without permit, state is required to

produce presumptive evidence that defendant had no permit.
Method of proof discussed.

April 14, 1924.

B. S. Jedney,

District Attor^iey,
Black River Falls, Wisconsin.

You inquire whether it is part of the state's ease, in a prose
cution for the unlawful possession of intoxicating liquor, to prove
that tlie defendant did not have the permit to sell the liquor.

This question lias been discussed in an official opinion by this
department, which you will find in X Op. Atty. Gen. 870, where
it was held tluit it is incumbent upon the state to produce i)re-

sumptive evidence that defendant had no permit.
It is comparatively easy to prove the fact that the defendant

had no permit by calling the district attorney, who can testify
that he did not approve or disapprove the issuing of a permit
under subsee. (8), sec. 165.01, Stats.

It may also be shown that the defendant had no permit from
the prohibition commissioner, by a certificate issued by such
commissioner. See X Op. Atty. Gen. 1155.
JEM

Agriculture—Drainage Districts—Bridges and Highways—
County is not liable to assessment by drainage district for bene
fits to roads in towns on county system of prospective state high
ways which have not become state highways in fact. Such
liability rests upon towns which are required to maintain such
roads.

April 16, 1924.
Irving Breakstone,

District Attorney,

Geonto, Wisconsin.

You state that the Pensaukee drainage district is a duly or
ganized drainage district and embraces lands in Oconto, Brown
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and Shawano counties; that the commissioners of the district
have prepared their final report, containing an assessment
against Geonto county for benefits alleged to be conferred upon
two highways, one in the town of Chase and one in the town
of Morgan, in said county, which highways form a part of the
county system of prospective state highways.
Your question is whether the commissioners of the drainage

district have jui'isdiction to make an assessment against Oconto
county for benefits to the two highways referred to.
I assume that the roads in question, although on the county

system of prospective state highways, are not state highways
in fact, and on that assumption I think your question must be
answered in the negative.
The towns in which the roads lie are obliged to maintain them,

and no liability for maintenance rests upon the county until

they have become actual state highways. X Op. Atty. Gen.
1134; VIII Op. Atty. Gen. 353; and the statutes and prior
opinions there cited.
The liability of a county to a.ssessment for benefits to a

highway by drainage effected by a drainage district depends
upon the liability of the county to maintain the road. In the

ease of In re Door Creek Drainage District, 172 Wis. 431, a
liability was sustained on that precise ground, the highway
benefited being a state trunk highway, which the county was

obliged to maintain.
In my opinion the assessment, under the facts stated, should

have been made against the towns charged with the duty of
maintaining the highways in question. See the case before cited,
and Bryan v. liohl)ins, 70 Wis. 258.

Your second question as to the right of Oconto county to per
sonal service on the county clerk, of the notice of the hearing
on the original petition for the establishment of the drainage
district, becomes immaterial, in view of what ha.s been said above.

The county should object to the assessment, and doubtless
the court will refuse to eonfirm that part of the final report
of the commissioners which attempts to make an assessment
against the county on account of di'ainage benefits to the roads
in question.
FEB



Opinio>ts of the Attorney General 195

Intoxicating Liquors—It is violation of see. 165.01, subsec.
(32), par. (d), to have in one's possession privately mannfac-

tiired distilled liquor without permit.

April 16, 1924.

Otto L. Glen,

District Attorney,
Olintonville, Wisconsin.

In 3^our letter of April 12 you state you are prosecuting two
criminal cases in which the defendants are charged with the
unlawful possession of moonshine. You state that they were
not licensed to sell nonintoxicating liquor; and you inquire, in
view of the decision of our supreme court, in the case of Bastle
V. State, 194 N. W. 29,

"1. Is this a violation of the law of the state of Wisconsin?
If so, what section?"

The answer to this question is "Yes;" and the statute violated
is sec. 165.01, subsec. (32), par. (d).

The pertinent part of it is as follows;

*  * The "posse.ssion of any still or other contrivance
used or capable of being used for the distillation of alcoholic
liquors without a permit, as i)rovidcd in the 'National Prohibi
tion Act,' or the possession of any mash from which distilled
liquor is customarily made, or the possession of any privately
manufactured distilled liquors without such permit is herehy
prohibited, and the possession of any such still, mash, or liquor
shall be prima facie evidence of unlawful manufacture of
liquor."

The Bastle case does not hold that a person can lawfully have
in his possession privately distilled liquor, commonly known as

"moonshine." There the defendant was charged with having
in his possession at the place licensed to sell nonintoxicating
liquors, intoxicating liquor; and the court held that it was
necessary in a case like that to prove that he was licensed to
sell nonintoxicating liquors, and without such proof the judg
ment of the lower court could not stand. The court did not hold,

nor did it intend to hold, a person can lawfully have "moon

shine" in his possession in the state of Wisconsin.
JEM

-  'M
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Counties—Coiimty Funds—Puhlic Officers—County treasurer
is not bookkeeper of county; if he keeps books required by
statute to be kept by him iie is not charged with liability for
overdraft against particular fund or account on payment, with
out knowledge of such overdraft, of orders drawn by county
clerk, who is county accountant.

J. A. Lonsdorf,
District Attorney,

Appleton, Wisconsin.

April 17, 1924.

The county treasurer has asked you whether the treasurer
is liable because of overdrafts on certain accounts or funds.

The treasurer states that the books of account provided in the
treasurer's office arc only a cash book for receipts and disburse
ments, a tax sale record book, and receipt book; that the treas

urer has no books to show any balance of accounts against
which orders are drawn; that recently an account was over
drawn of which the treasurer knew nothing, and that the re
port of the auditors of the county books disclosed that such
overdraft was made; that the treasurer has no records in the
office from which to make reports for "mothers' pension and
blind pension;" that the treasurer tried to get out a correct

report of inheritance taxes by going over the receipts; that the
treasurer has asked the finance committee of the county board
for a system of books to be kept according to sec. 59.20, Stats.

Attached to the treasurer's letter is a copy of a letter to the
county clerk, signed by Reilly, Penney & Beuton, certified pub
lic accountants of Milwaukee, who apparently were the audi
tors referred to, from which it appears that it is their opinion
that the sy.stem of accounts in use in your county is all that is
required by law, and contains within it all the features of
the standard sy.stem approved by the Wisconsin tax commis
sion, plus some extra records; and that, since neither the law
nor the system of the tax commission prescribes detailed ledgers
in the trea.surer's office, the liability which the treasurer fears
is one which does not exist.

You ask for a ruling on the question involved.
This department referred your communication, with enclos

ures, to the tax commission, who report that your county has
never had the tax commission system installed (as it might do
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at its option—subsec. (14), sec. 73.03, Stats.), but that its
system does not provide for such a system of books in the

county treasurer's office as the treasurer's request would in
volve.

The county treasurer is not the bookkeeper of the county.

The duty of keeping the accounts of a county and the books of

account as directed by the county board devolves exclusively
upon the county clerk. See. 59.17, subsec. (8).
I think all the books required to be kept by sec. 59.20,

Stats., are kept in your treasurer's office. Subsec. (4) of that
section provides that the treasurer shall

"Keep a true and correct aceount of the receipt and ex
penditure of all moneys which come into his hands by virtue
of his office in books kept therefor, sjiecifying the date of every
receipt or payment, the person from or to whom tlie same was
received or paid, and the purpose of each particular receipt or
payment; keep also in like manner a separate account of all
fees received, a separate account of all moneys received for
taxes, and a separate account of money received upon redemp
tion of lands from sales thereof for nojipayment of taxes, further
specifying in the two last accounts the description of the prop
erty on account of which such money was paid, which books
shall be open at all times to the inspection of the county board
or any member thereof and to all the county and state officers;
#  # * SJJ

If there are drainage districts in your county, he is required
to keep a separate account with each district. Sec. 89.37.
I am of the opinion that the county treasurer is not liable

for any overdrafts on any of the accounts occurring without
his knowledge. He pays out the money of the county in his
custody on the written order of the county clerk, who issues
the order only after ])roper voucher has been filed in the office
of such clerk. See. 59.81, suhsec. (2). The treasurer is not
required to go behind the order itself. It is the business of
the county clerk not to issue an order on the treasurer unless
there are moneys in the particular fund or account against
which the order is chargeable. As long as the treasurer keeps
the cash book required bj'- the statute to be kept by him, he
is protected in the payment of orders drawn by the county
clerk. Of course, if he has knowledge that the orders are illegal
or that there are no funds in the treasury against which such
orders may lawfully be drawn, he is not required to pay them
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and should not pay them; but in the absence of such knowledge,
he is entitled to rely upon the orders of the county clerk, if fair
upon their face, and if he pays out moneys on the face of the
orders alone he is protected, as already indicated.
FEB

Criminal Law—Statute of limitations does not run against

crime when perpetrator is outside limits of state.

April 19, 1924.

Board of Control.

You have submitted a letter from Oscar Lee, warden of
state prison, to you, dated April 12, and you request that we
give a reply to his inquiry.

It appears from said letter that D— H , Prison No. 14106,
was committed to the Wisconsin state prison at Waupun, by
the circuit court for Grant county, September 3, 1917, to serve
one year on a conviction, for larceny. This inmate, on Decem
ber 14, 1917, was transferred to one of the prison camps, located
at Taycheedah, AViseonsin, A few days later, December 13,
1917, he escaped from the camp and was not apprehended
until the month of August, 1923, at Oakland, California. He
was returned to state prison from Oakland, California, August
29, 1923.

The warden says that it is their intention to prosecute

H  at the time of his release for escape, and he inquires
whether the statute of limitations would apply in a case of
this kind. Mr. H is to be discharged on the 27th of this
month.

The crime for which H was convicted is a felony. Sec.

4629 provides that the statute of limitations for bringing the
criminal prosecution on a felony, other than murder, is six
years.

Sec. 4631 provides:

"Any period of time during which the party charged with
any offense was not usually and publicly a resident within this
state or during which any prosecution by indictment, informa
tion or otherwise against him for such offense was pending, shall
not be computed as any part of the time of limitation men
tioned in the next two preceding sections."
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Escape from state prison by a convict is a felony, under
sec. 4490, Stats. It follows from the foregoing that, in view
of the fact that H was outside of the limits of the state

of "Wisconsin, the statute of limitation does not operate to
prevent a prosecution for his escape at the present time. You
are advised, therefore, that there is no legal objection to the
prosecution at this time.
JEM

Counties^Dance Halls—County has no power to provide
fine and imprisonment as punishment for violating its dance
hall ordinance.

April 19, 1924.

S. G. Dunwiddie,

District Attorney,
Janesville, Wisconsin.

In your letter of March 28 you ask whether a county board
has power to provide that violations of its dance hall ordinance
shall be punished by a fine of not less than $25.00 and not
more than $1000, or by imprisonment for not less than thirty
days in the county jail and not more than one year in the
state prison.
My answer is that the county board has no power to impose

the penalty in question. No authority to do so is either ex
pressly or impliedly conferred upon the board by statute, and
it is well settled that the county board has no powers not so
conferred.

I call your attention, however, to the fact that the punish
ment to which you refer is imposed by sec. 4599ni, Stats., for
violation thereof. The offenses against the state defined therein

are made offenses against the county by many of the dance hall
ordinances. The penalty provided by the legislature was writ
ten into the form of ordinance drafted by this department
simply for convenience, the idea being that the inclusion of the
penalty in the ordinance could do no harm and would achieve
in a single document a statement of substantially the whole
written law of dance halls. If the ordinance be published in

pamphlet form, it will apprise its readers of the penalties for
violation of the law. Most people will probably not be con-
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cerned to know whether the punishment is imposed by the
county or the state, so long as they know what it is.
FEE

Education—Yocaiional Education—Conditions under which

city council must levy full one and one-half mill tax for erec
tion of buildings and maintenance of vocational schools.
Local board may include in budget sum to be used for erec

tion of part of vocational school building to be erected or

contracted for during next fiscal year; council may not reduce
amount of authorized tax levy because of such inclusion.

City council or city commission may arrange for repay
ment of funds provided by bond issue or otherwise, in install
ments, and may require that out of any taxes collected for fund
for vocational schools there be set aside each year sufficient
to pay installments on principal and interest maturing in year
for which such taxes are collected.

April 21, 1924.
Board of Vocational Education.

Attention Geo. P. Hambrecht, Director.

You present the following questions, which I shall consider
seriatim:

"(1) The local board of industrial education at Oshkosh
will have a balance of some thousands of dollars on December
31, 1924, tlic end of tlie present fiscal year. This board is plan
ning on a building program for the fiscal year 1925. In making
up its budget prior to September 1, 1924, for the fiscal year
1925 it will ask for the full mill and a half rate on the assessed
valuation of the city of Oshkosh, designating in this budget
a certain sum for a building project for use in the fiscal year
1925. The local board of industrial education will show in its
budget just what all the money received by it for the year
1925, including state aid, federal aid, moneys received from
other sources, the balance left at tlie close of the fiscal year
1924, and the money raised by the city through the mill and a
half rate of tax levy, will be used for during the fiscal year
1925, all of which uses, including the building project, are
within the province of the local board of industrial educa
tion. In these circumstances, and in the light of the decision
of the supreme court in the Beaver Dam ease, has the city
council the legal right to reduce the amount asked for by the
local board of industrial education, to be raised by the mill and
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a half rate of levy, by the amoimt of the balance "which "will re
main in the treasury to the credit of the local board of indus
trial education at the close of the fiscal year 1924?"

In my opinion the answer should be in the negative.
Subsees. (1), (2), and (3), sec. 41.16, Stats., provide, in

substance, that the local board of industrial education shall re
port to the governing body of municipalities maintaining voca
tional schools at or before the first day of September in each
vear

"the amount of money re(iuired for the next fiscal year for
the support of all schools established or to be established under
sections 41.13 to 41.21 * * * and for the purchase of
necessary additions to school sites, building operations, fix
tures and supplies;" and

"there shall be levied and collected ® * * a tax upon
all taxable properly" of the municipality "at the same time
and in the sa?iie manner as other taxes are levied and collected
by law, whicli, iogcthcr wiik flie other funds provided hy law
and i)laced at the disposal" of the municipality "for the same
purpose shall be equal to the amount of money so required"
by the local board "for the purposes of said sections;

"the rate of tax levied * * * shall not in any one year ex
ceed one and one-half mills for the maintenance of all schools
created under said section." '

Under these provisions, it is the exclusive province of the local
board to determine the amount of money necessary for the pur
poses of the schools under its charge for the ensuing year,
and if its report shows, and the fact is, that it "will require, in
addition to all funds on hand and otherwise available for such
purposes, a sum equal to the amount that can be raised by the
full one and one-half mills tax, the governing body of the
municipality is required to levy such tax and its duty in
that respect may be compelled by mandamus. State ex rel. Mir-
lack, 174 Wis. 11 (the Beaver Dam case). The only discretion
that the governing body of the municipality has is

"to ascertain "ivhat fmids, other than th6.se to be raised by
taxation are available under the law for this purpose for any
fiscal year, and "when this has been ascertained"

by the governing body, it is

"required to raise by taxation the additional fund required to
make up the amount the local board has reported * * •
as requisite for"

the different purposes (p. 16 of opinion in case cited).
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It is plain, therefore, that if, in addition to the funds unex
pended for the current year for the maintenance of the schools
and on hand and all funds received or to be received from state
aid, federal aid and other sources for the next fiscal year, it
will require the full amount that can be raised by the one and
one-half mill tax to provide for the building and other needs of
the schools for such fiscal year as determined by the local
board, it is mandatory upon the council to levy the one and
one-half mill tax.

"(2) (a) May a local board of industrial education each
year legally include in its budget to the city council, or city
commission, an amount to be used for building a part, or a
unit, of a building for a vocational school, if such part, or unit,
is built or contracted for during the fiscal year for whicli the
money is raised?"

The answer is "Yes."

"(2) (b) In ease such an amount is included in the budget
of the local board of industrial education may the city council,
because of such inclusion, reduce the budget of the board of
industrial education below the amount asked for if such an
amount is within the mill and a half rate of tax levy, it being
understood that the local board of industrial education has
accounted for the receipt of such other moneys as state, federal
aid, etc?"

The answer is "No."

I think these answers are compelled by the statute and deci
sion already referred to.

"(3) May a city council, or city commission, provide the
total amount of money needed by a local board of industrial
education for a building and make such arrangements that the
local board of industrial education will each year include in its
budget a certain sum of money to be used in repaying the city
treasury for the money so advanced for building purposes?"
" C4) May a city council, or city commission, provide a bond

issue for a vocational school and make arrangements so that
the local board of industrial education will set aside a certain
amount each year for a period of years to take care of the pay
ment of the principal and interest?"

Assuming that no constitutional or statutory limitations on
the amount that can be raised, including the one and one-half
mill limitation on the annual tax levy, would be exceeded by
such provision, I am of- the opinion that an affirmative answer
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to questions Nos. 3 and 4 may be made, subject to what is said
below.

Cities have the power, but are not compelled, to issue bonds
for the erection and equipment of buildings for vocational

schools. Sec. 67.04, subsec. (2), par. (b) and (as to cities of the
first class) see. 41.16, subsec. (3). I perceive no reason why
the council or commission of any city may not, as a condition
for presently providing funds for the erection and equipment
of such buildings, which could not otherwise be erected with

the funds currently available to the local board of industrial
education for the piu'pose, arrange for the repayment of
funds so provided in installments, and require that out of any
taxes collected for the fund for such schools there be set aside

each year a sufficient sum to pay the installments of principal
and interest maturing in the j^ear for which such taxes are col
lected, as is expressly provided for in cities of the first class by
said sec. 41.16, subscc. (3), Stats.
FEB

Courts—Ptihlic Officers—Judge—School Board Member—
Under provisions of sec. 1, ch. 459, Laws 1907, judge of civil
courts of Milwaukee county may hold office of member of board

of school directors in city of Milwaukee.

April 21, 1924.

John Callahan,

State Superintendent of Public Instruction.

You have submitted to this department for opinion the fol
lowing :

"Will you please transmit to this office at your earliest con
venience an opinion as to whether or not Mr. Thomas J.
Mahon, recently elected to fill a vacancy for an unexpired term
of the civil court of Milwaukee county, is eligible to continue
membership on the board of school directors of the city of Mil
waukee ?''

Sec. 1, eh. 459, Laws 1907, provides;

"The public schools in every city of the first class, whether
organized under general or special charter, shall be under the
general government, control and supervision of a board of
school directors, consisting of fifteen members from the city at
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large, selected as provided in this act. No person holding any
office in any political organization or any lucrative city, county
or state office, other than a judicial office, or that of notary
l)ublic, shall be eligible to be a member of such board of school
directors.''

Siibsec. (2), see. 2564m, Stats., provides:

"The judge of any court of record in this state shall be in
eligible to hold any office of public trust, except a judicial of
fice, during the term f^or which he was elected, or appointed."

If these two statutory provisions stood alone, I would say
that, applying the general rules for the construction of statutes,
where two laws relating to the same subject can be construed
so as to give effect to each, they should be so construed, that
ch. 459 would be held to qualify only such judicial officers as
are not prohibited by sec. 2564m, subsec. (2), which would be
judges other than of courts of record, but by sees. 4986 and
4987, the legislature has expressly made all general provi
sions of the statutes subject to the provisions of special char
ters and special acts relating to particular counties, towns,
cities and villages, and the officers or offices thereof. That would
leave ch. 459 to be construed without reference to the prohibi
tion in sec. 2564m, subsec. (2), which, in our opinion, would
permit Mr. Mahon to hold the two offices named without violat
ing the penal provisions of the statutes referred to.
TLM

Municipal Corporations—Electricity—Municipal corporation
operating electric plant has power to build transmission line
and furnish electricity to municipality 24 miles distant.

April 21, 1924.
Lewis E. Gettle, Chairman, ■

Railroad Commission.

In your letter of April 1 you state that the village of Eagle
River, which operates a municipal electric plant, desires to
build a transmission line from said plant westerly to the un
incorporated villages of Minocqua and Woodruff in Oneida
county, a distance of approximately twenty-four miles, pass
ing through several different towns. You ask whether this may
lawfully be done.
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Tlie only statute which bears on the question so far as I
can ascertain, is sec. 66.06, subsec. (12), par. (a), which pro

vides as follows:

"Any town, village or city owning water, light or power
plant or equipment may serve persons or places outside its cor
porate limits, including adjoining municii>alities not owning or
operating a similar utility and for that purpose may use equip
ment owned by such other municipality."

It is well settled that a municipal corporation has no power
not conferred upon it by the legislature. Our question, then, is
whether Minocqua and Woodruff are "adjoining municipal

ities" with reference to Eagle River. If they are, the line may
be built; otherwise not.

It seems pretty clear that the legislature did not intend to
use the word "adjoining" in its strict sense as synonymous
with "contiguous." The statute so construed would serve

little purpose, since most municipal corporations which oper-
erate public utilities are cities or villages located in towns
and not contiguous to any towns save the ones in which they lie.
The legislatiu-e must have intended to permit cities to furnish
their neighbors with electricity and water; but very few cities
are contiguous to other cities.

Assuming, then, that municipalities may be "adjoining" al
though their boundaries do not touch, we face the question: Are
they "adjoining" when they are twenty-four miles apart, with

several towns between them?

The answer to this inquiry is facilitated, in my opinion, by
a reference to the history of sec. 66.06, subsec. (12), par. (a).
The present subsection consists of a consolidation and revision
of sees. 926—101, 927—Im and 959—47, Stats., 1919, made by
eh. 396, sec. 64, Laws 1921.

Sec. 926—^101, Stats., 1919, provided as follows:

"Every city or village, however organized, which owns and
operates a plant for tlie purpose of furnishing either electric
light or power, or both, may supply either electric light or
power, or both, not only to such city or village and its inhabit
ants but also to persons, firms, corporations, dwellings or places
of business outside the boundaries of such city or village by
means of a line or lines of poles and wires extended outside
of or into said boundaries."
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Sec. 927—Im, Stats., 1919, contained the following provision:

"Any city of the fourtli class, however organized, oAvning
and operating an electric lighting and power plant may sell
current for lighting and power purposes to persons, firms and
corporations outside the corporate limits of such city, * *

It should be noted that in neither of the sections quoted does

the element of adjacency appear. No limit upon the distance
to which current may be transmitted is fixed.

Sec. 959—47, Stats., 1919, referred only to water supply. It
read in part thus:

"Any city owning, maintaining or operating a system of
waterworks may contract for supplying and furnish and sup
ply to any adjoining city or village, not owning or operating
a separate system of waterworks, or any of the inhabitants
thereof, water * *

"When these three sections were revised and consolidated,

the word "adjoining" in sec. 959—47 was permitted to re
main in the consolidation and thus made to apply in terms to
electric utilities as well as to water works. Did the legislature
intend thereby to put a close limitation upon the distance to
which municipal corporations may send their current?
My answer is in the negative. Ch. 396, Laws 1921, the revis

ing and consolidating statute, was Bill No. 22, S., reviser's bill.
Appended to sec. 64 thereof (the section here pertinent) was
the following rcvisor's note:

"A broader scope is given by the consolidation, e. g., the
tax provision is found only in 927—Iw, and there applies only
to light and power plants of fourth class cities, and towns are
not covered by the old sections. Also the old sections do not
authorize the furnishing of water except to an adjoining
municipality or its inhabitants."

This note shows clearly that the revisor did not mean to nar

row the powers of municipalities by his revision. Hence he
did not intend to impose a strict distance limit upon the for
merly unlimited power to transmit electricity to other munici
palities. We may safely ascribe to the legi.slature the same pur
pose as that intended by the revisor. It follows that by the en
actment of sec. 66.06, subsec. (12), par. (a), in the present
form, there was no intent to circumscribe closely in the mat
ter of distance the electric utility powers of municipal cor
porations.
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I am of opinion, therefore, that Eagle River may furnish
Minocqua and "Woodruff with current. Since they have that
power, it seems clear that they have the practically necessary
incidental power to construct the transmission line in question.
FEE

Banks and Banking—Bonds—State depository bond issued
under sec. 14.44, Stats., becomes effective on date that it is
approved by state board of deposits.

April 21, 1924.
Solomon Levitan,

State Treasurer.

With your letter of April 2 you submitted certain corre
spondence with surety companies, raising the question, as to
whether a state depository bond is effective from the date of the
bond or from the date on which the bond is approved by the
board of deposits, and you request an opinion as to which is
the effective date of such a bond.

Sec. 14.43, Stats., provides, in part:

"Any national or state banking corporation which is ap-
jiroved by the 'Board of Deposits,' consisting of the commis
sioners of public lands and the governor, may, upon filing a
bond as hereinafter provided, * * * become a state de
pository. • * *"

Subsec. (1), see. 14.44, Stats., provides, in part, as follows:
"Every state depository, before it shall be entitled to receive

any state moneys, shall fi le with the state treasurer a good and
sufficient bond to the state of Wisconsin, conditioned for the
payment upon demand, to him or his order, free of exchange, at
any place in this state designated by him, of all such moneys
deposited with it, and of interest thereon at the rate fixed by
said board, * * *; which said bond and sureties shall, be
fore such filing, be approved by said board; or in lieu thereof
a bond of a surety company authorized to do business in this
state, conditioned as above stated."

It should be noted that by the provisions of the statutes
above quoted a bank designated as a state depository is not en
titled to receive any state moneys until it fi les with the state
treasurer a surety bond, and that such bond is not eligible to be
so filed until it receives the approval of the board of deposits.
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With respect to surety obligations generally, the rule is that
delivery and acceptance are necessary to the validity of the

obligation. 32 Cyc. 52—53. On the question as to wliether a
bond takes effect from its date or from the date of its delivery,
the Wisconsin supreme court has said:

"* * * In general a bond .speaks from its date, but upon
proof that it was delivered at a later time, the primary pre
sumption is di.splaeed by one that it was intended to take effect
from its delivery only, unless by its terms it .satisfactorily ap-
j)ear.s that the parties intended the instrument to take effect
from its date or some other time." (Citing cases.). ]h-illion
Lumber Company v. Barnard, 121 Wis., 284, 296-297.

A state depository bond is an ofBcial bond. State v. Pederaon,
135 Wis., 31, 35. The approval and acceptance of an ofiicial
bond by the officers designated liy law is ordinarily essential
to its becoming operative and obligatory. 22 R. C. L, 500.
An official bond takes effect, as a rule, from the date of its de
livery and acceptance and not from the date therein. Note

90 A. S. R. 188-189, and cases cited. An official bond has no
operation until delivered, and. it is not delivered until ap
proved by the proper officers. People v. Van Ness, 79 Cal. 84, 21
P. 554, 12 A. S. R. 134.

A depository bond is not binding until approved by the
proper authorities. 18 C. J. 586, Note 65. Maryland Casualty
Company v. Pacific County, 245 Fed. 831, 158 C. C. A. 171;
St. Louh County v. American L. & T. Co., 67 Minn. 112,
69 N. W. 704.

It is thus agreed by the authorities that an official bond,
including a depository bond, becomes operative on the date
that it is delivered, and that the date of delivery is the date
on which the bond is approved by the designated officers. The
provisions of the Wisconsin statutes relating to state depository
bonds are sucli as to bring Wisconsin state depository bonds
within this rule. Therefore, the answer to your question is that
a state depository bond becomes effective on the date that it

is approved by the state board of deposits.
ML
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Intoxicaiing Liquors—Information and Belief—Special
Agents—Under facts stated, conviction secured on evidence
procured under searcli warrant which was based on information
and belief should stand.

Minor, 20 years of age, who purchased liquor at request of
district attorney for purpose of obtaining evidence should not
be prosecuted for violating law; may be considered special
agent.

April 22, 1924.

R. H. Fischer,

District Attorney,

Shawano, Wisconsin.

Under date of April 18 you submitted two questions to this
department. With reference to the first question you • say
that your sheriff and three deputies armed with a search war
rant based on information and belief, the formal parts of
which are a duplicate of the complaint and warrant used by
the state prohibition department, attempted to serve the war
rant on the defendant, but he refused to listen. The warrant
directed them to search certain premises, being that of a pro
prietor of a soft drink parlor in one of your towns. The
defendant then proceeded to get possession of a shot gun and
kept the officers, or at least one of them, constantly covered,
and prevented them from taking intoxicating liquor which they
had found on the premises along with them; that you issued a
warrant against defendant; and the jury found the defendant
guiltj' of resisting the sheriff. You state the sentence has not
been imposed and the matter is now under advisement be
cause of the recent decision of the supreme court as to the
validity of warrants based on information and belief.
You inquire whether, in view of the above given facts, and

the decision of the court in the Dalies case, the defendant is
guilty of resisting the sheriff in the execution of the search
warrant, and whether the conviction should stand.

This question, I believe, should be answered in the affirma
tive. In the Baltes case, our supreme court fully sustained
this department in its ruling on search warrants, and it has
distinctly held that a search warrant issued on information and
belief is valid. The form of the search warrant which was used
by the prohibition department and had the approval of this
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department was printed at length in the opinion, and approved.
In the Baltes ease, the court sustained the lower court in refus

ing to accept the evidence secured by the search warrant be
cause of other irregularities in the proceeding before the magis
trate. He had not sworn the complaining witness prior to
take the testimony upon which the search warrant was based,
and objection had been taken in time to preserve the rights
of the defendant on that point. Nothing in your statement of
facts covers this point, and I would suggest that you take the
position that the conviction should stand.

Under your second question, you state: On Sunday night,
December 11, a dance was being held at a rural pavilion; that
in connection therewith is being operated a soft drink parlor,
the same having a very bad record for unlawfully selling drinks
to minors and others. That evening a fight occurred and the
party assaulted came to Shawano and met you at your office
about eleven o'clock that evening; he gave you the facts and
circumstances of the assault and also told details of the viola

tions that the proprietor was indulging in, by selling liquor to
young men.

You state that this proprietor had been in court several
times, and on hearing this report you, wishing to secure evi
dence of a substantial nature against him, asked a friend of the
as.saulted party, who accompanied him to your office, if he
would go back that evening and make a purchase of liquor. He
agreed to do so, and that evening purchased from the proprietor
a half pint, for which he paid 75 cents, and brought the same
to your office the following morning. This person is twenty
years of age, and you inquire: Is he guilty of transporting
liquor contrary to the Severson law, and can he be designated
as a special agent, under sec. 165.01, subsec. (7), par. (g), he
being sent there at your request ?
You also state that the proprietor referred to in the second

que.stion is the same person referred to in the first question,
who drove the officers from the premises at the point of a shot
gun.

Said sec. 165.01, subsec. (7), par, (g), reads thus:

"Nothing herein contained shall prohibit the commissioner
or any peace officer, or special agent, employed by the state, or
any subdivision thereof, from purchasing or transporting liquor
to be used as evidence."
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The person who purchased the liquor was acting under your
instructions and at your request, and therefore I am of the
opinion that he should not be prosecuted. I believe he may be
considered a special agent, under said par. (g). It would
seem that a rather liberal construction should be given to those
terms, in order to carry out the intent of the lawmakers.
JEM

Public Officers—Office Hours—Hours when offices of depart
ments of state government are required to be kept open under
provisions of sec. 14.59, Stats., is for accommodation of pub
lic and has no reference to time when employes may work in
offices. There is no law prohibiting heads of departments from
putting on two or more shifts of employes working during dif
ferent hours.

April 22, 1924.
Fred R. Zimmerman,

Secretary of State.

You have asked to be advised as to your authority on the
following question:

"Due to the fact that applications for automobile licenses are
coming in at a greater rate than our present force is able to
handle, and due to the fact that we are unable to .secure addi
tional satisfactory space, we are confronted with the proposi
tion of employing two shifts to handle the work.

"I wish to ask you if we may work one crew for seven
hours each day, from eight o'clock in the morning until four
o'clock in the afternoon, and another shift from four until
eleven; this, of course, being entirely a voluntary matter with
the persons who are employed for these hours."

You are advised that there is no law prohibiting such an ar
rangement. Sec. 14.59, Stats., provides that the offices of the
departments of state government shall be kept open on aU days
except Sundays and holidays and office hours shall begin at
eighty-thirty o'clock A. M. and close at five o'clock P. M., with
intermission from twelve M. to one-thirty o'clock P. M., except
Saturday afternoons, when such hours may be observed as the
heads of departments may think proper. The limitations in
this section clearly relate to the hours when the offices shaU be
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kept open to the public, and have no reference to the hours or
time "when work may be performed in the offtces, and I see no
reason why you could not put on any number of shifts in
your office force.
TLM

Indigent, Insane, etc.—Legal Settlement—Wliere one has
legal settlement in municipality and receives aid therein as
pauper and then, removing to another municipality, receives
aid as pauper, his legal settlement continues in first munici
pality, and so long as this status continues first municipality re
mains liable for his support.

April 23, 1924.
George W. Lippert,

District Attorney,
Wausau, Wisconsin.

In your letter of recent date you state the following facts:
A husband and wife lived in a certain village in Marathon

county, in which village they had legal settlement and from
which they received aid for about five months. The husband
and wife then traded their house in the village for a house in
Wausau, Wausau being in Marathon county. They then re
moved to Wausau, where they continued to receive aid. After
their removal to Wausau, and for a period of one year there
after, the poor committee of the county charged back the poor
charge from the city of Wausau to the village.
The question is whether or not the village must keep on

paying for aid or whether that charge is now legally one for
the city of Wausau to pay, in view of the fact that these people
have now lived in Wausau for over a year. Under the provi
sions of sec. 49.01, Stats., a town, village or city is liable for
the support of needy poor persons lawfully settled therein.

Sec. 49.02, Stats., provides as to the manner in which a legal
settlement may be acquired. Subsee. (4) thereof provides:

"Every person of full age who shall have resided in any
town, village, or city in this state one whole year shall thereby
gain a settlement therein; * *
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The same subsection goes on;

"but no residence of a person in any town, village, or city while
supported tlierein as a pauper shall operate to give such person
a settlement therein."

The provision last quoted is clear and the supreme court
has held that it means exactly what it says. Town of Scott v.

Town of Clayton, 51 Wis. 185 j Town of SauJcville v. Town of
Grafton, 68 Wis. 192, 195; see also Sheloygan County v. Town
of Sheboygan Falls, 130 Wis. 93, 95, and XI Op. Atty. Gen. 419.

Therefore, under the facts stated in the present case, the
husband and wife have not acquired a legal settlement in the city
of Wausau and the city of Wausau is not liable for their sup
port.

Subsec. (7), sec. 49.02, Stats., provides:

"Every settlement when once legally acquired shall continue
until it be lost or defeated by ae(iuiring a new one in this state
or by voluntary and uninterrupted absence from the town, vil
lage, or city in which such legal settlement shall have been
gained for one whole year or uinvard; and upon acquiring a
new settlement or upon the happening of such volimtary and
uninterrupted absence all former settlements shall be defeated «
and lost."

A literal interpretation of the words "by voluntary and un
interrupted absence" would mean in the instant situation that
the husband and wife have lost their legal settlement in the
village in question. However, the supreme court has held that
this "voluntary and uninterrupted absence" is to be construed
to mean an absence during which the party is not a pauper
needing and receiving support, and that it does not include
an absence during which the municipality where he has a legal
settlement supports the absentee as a pauper in some other
municipality in this state. Town of Scott v. Town of Clayton,
51 Wis. 185, 191.
Applying the rule of the Clayton case to the present situa

tion, the husband and wife not having lost their legal settle
ment in the village in question, it follows that their legal
settlement in said village continues. Town of Saukville v.
Town of Grafioti, 68 Wis. 192, 195. The village, therefore,
continues liable for the aid furnished.

ML
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Banks and Banking—Preferred Claims—^U. S. government
has no preferred claim against assets of state bank in hands of
banking commissioner unless bank is taken over by voluntary
surrender of bank assets by bank officials, by absconding of
officer, or by act of bankruptcy committed by bank.
Former opinion explained.

Dwight T. Parker,

Conwiisswner of Banking.

April 23, 1924.

The attention of this department has been called by you to
our opinion of September 21, 1923, SII Op. Atty. Gen. 456,
and the question is asked by you whether the United States
government, having a claim against a bank taken over by your
department on your own motion after an examination made
by you in which it was determined that the conditions of the

bank were such that you were required to take it over pursuant
to sec. 220.08, sub.sec. (1), Stats., has a preferred claim under
see. 3466, U. S. Rev. Stats.

Sec. 3466, referred to, reads as follows:

"Whenever any person indebted to the United States is
insolvent, or whenever the estate of any deceased debtor, in
the hand.s of the executors or administrators, is insufficient to
pay all the debts due from the deceased, the debts due to the
United States shall be first satisfied; and the priority herely
estahlkhcd shall extend as well to cases in ivhich a debtor, not
having sufficient property to pay all his debts, makes a voUm-
tary assignment thereof, or in which the estate and effects of
an absconding, conceciled, or absent debtor are attached by
process of law, as to cases in which an act of bankruptcy is
committed.'*

You will note the language in italics determines the condi
tions under which the government claim becomes preferred
which, so far as we are concerned, are (a) voluntary assign
ment, (b) attaching the property of an absconding, concealed
or absent debtor; (c) commission of acts of bankruptcy.
In view of these provisions, it becomes necessary to consider

the powers conferred upon j'our department in respect to tak
ing over banks, before a definite conclusion can be arrived at.
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Sec. 220.08, subsec. (1), provides as follows:

"Whenever it shall appear to the commissioner of banking
that any bank or banking corporation to which this chapter m
applicable has violated its charter or any law of the state, or is
conducting its business in an unsafe or unauthorized manner,
or if the capital of any such bank or banking corporation is
impaired, or if any such bank or banking corporation shall re
fuse to submit its books, papers, and concerns to the inspection
of anv examiner, or if any officer thereof shall refuse to be
examined upon oath touching the concerns of any such bank or
banking corporation, or if any such bpk or banking^ corpora
tion shall suspend paj^ment of its obligations, or if from any
examination or report provided for by this chapter the com
missioner shall have reason to conclude that such bank or bank
ing corporation is in an unsound or unsafe condition to transact
the business for which it is organized, or that it is unsafe
and inexpedient for it to continue business, or if any such
bank or banking corporation shall neglect or refuse to observe
an order of the commissioner, specified in section 220.07 of the
statutes, the commissioner may forthwith take possession of
the property and business of such bank or banking corpora
tion, and retain such possession until such bank or banking cor
poration shall resume business, or its affairs be finally liquidated
as herein provided."

It will be seen, therefore, that insolvency may be a rare
instance in taking over banks, that the commissioner may an
ticipate insolvency and prevent loss to persons dealing with
the bank. In fact, the prime object of regulation by the com
missioner of banking is to prevent that very thing. That be
ing true, it will be seen that it by no means follows that be
cause a bank has been taken over by the commissioner of bank
ing pursuant to the power above, such a bank is actually in
solvent, one of the conditions necessary before the government
may assert its right to a preferred claim. The government's
claim arises only when the taking over is due to a condition so
serious that beyond all doubt the assets are insufficient to dis
charge its obligations; that is to say, a state of facts existing
within the rules laid down in see. 3466, U. S. Rev. Stats. The
answer to your inquiry should, therefore, be that the right to
preference under sec. 3466, U. S. Rev. Stats., is entiiely de
pendent upon whether an examination of the affairs of a given
bank discloses actual insolvency as evidenced by any one of the
situations above referred to.

1^?^ ■
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I am fortified in that eoncliision by the recent decision in
United States v. Oklahoma, 261 U. S., 253, in which a similar
provision of the Oklalioraa statutes was under consideration,
and wherein the court said, p. 260:

"* * * Mere inability of tlie debtor to pay all his debts
in the ordinary course of business is not insolvency within the
meaning of the act, but it must be manifested in one of the
modes pointed out in the latter part of the statute which defines
or explains the meaning of insolvency referred to in the earlier
part. * * * Where the debtor is divested of his property
in one of the modes specified in the act, the person who becomes
invested with the title is made trustee for the United States
and bound first to pay its debt out of the debtor's property."

Until, therefore, the taking over of a bank is induced by
reason of voluntary assignment, attachment of the estate of an
absconding, concealed or absent debtor (such as principal of
ficer of the bank), or an act of bankruptc}'' under our law or
the federal law, the United States is not entitled to a prefer
ence.

Some question may be raised as to whether the effect of this
opinion is to overrule the former opinion, and you arc, there
fore, advised that it is not so intended, for the reason that the
Situation there dealt with was that of a batik taken over at
Its request by your department. In our opinion that would be
such a voluntary confession of insolvency as to bring the situa
tion within the first "mode specified in the act "
RMR

Trade Hegulaiions—Trading Stamps—Scheme by which high
est totals of receipts given for purchases at certain stores en
title holders of receipts to certain articles is violation of trad-
ing stamp law.

^  ̂ April 23, 1924.
Geo. a. Siiaugtinessy,

District Attorney,
Milwaukee, Wisconsin.

Certain stores of a town give away certain articles of mer
chandise which they may carry in stock. Each person making
a cash purchase from these certain stores is given a cash slip
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or receipt, thus for a dollar purchase a dollar slip or re

ceipt is given. The amount of these slips or receipts is added
in order to give the total amount of cash purchases that
any one has made at these certain stores. Each person who
I'eceives these slips or receipts may on a certain day, previously
announced or advertised, put in a box provided for the purpose,
a statement that he possesses and will give such and such an
amount in these slips or receipts for a certain one of the articles
Avhich were advertised to be given away. The person who puts
in the statement sliowing possession of the highest value in

these slips or receipts will be given that particular article by
delivering the receipts or slips to the store within two days
from the time when this particular person notified that his

statement in the box was the highest statement for that par
ticular article. Persons who do not have enough slips or re
ceipts to secure one of the articles by putting in the highest
statement in the box retain these slips to be used at subsequent

periods. When the merchants wish to discontinue giving
away articles, these slips or receipts that remain in the posses
sion of any purchaser are valueless, having no redeemable
value.

You ask whether the above plan is in violation of the trad

ing stamp law contained in sec. 134.01, Stats. Said statute pro
vides in subsec. (1) thereof, in part:

"No person, fii-m, corporation, or association within this
state shall use, give, offer, issue, transfer, furnish, deliver, or
cause or authorize to be furnished or delivered to any other
person, firm, corporation, or association within this state, in
connection with the sale of any goods, wares, or merchandise,
any trading stamp, token, ticket, bond, or other similar device
which shall entitle the purchaser receiving the same to procure
any goods, wares, merchandise privilege, or thing of value ,in
exchange for any such trading stamp, token, ticket, bond, or
other similar device, * *

The cash slijjs or receipts in question being given in connec
tion with the sale of merchandise, the statute is violated if
they entitle the purchaser to procure any goods, wares, mer
chandise privilege or thing of value in exchange therefor.

It seems to us that this .scheme does this very thing, for
while the individual slips have no redemption value, yet to the
purchaser whose interest has been aroused by advertisement or

'■'if
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announcement of the scheme, the individual slip, in conjunction
with other slips, has a decided value, and becomes or may be
come the inducing cause to purchases which would not other

wise be made. A number of slips are necessary to obtain the
coveted prize, and each slip forming the number necessary to
win, therefore, has a value "to procure any goods, etc., or thing

of value in exchange" for such slip. The fact that the par
ticular piircha-ser may not get the prize can make no difference.
The offense consists in issuing the slip containing the privilege
and not in redeeming such slip. On the day of issue all slips
have apparently the same value, and certainly produce the

same evils that brought about the passage of the trading stamp
law. That being true, it is our conclusion that the scheme in
question violates sec. 134.01, Stats.
ML

Banks and Banking—Dissolution—State banking corporations
are formed under sec. 221.01, et seq., Stats., and articles are
filed in office of banking commissioner, not secretary of state.

Proceedings for dissolution of bank are to be taken under
see. 181.03 by filing certificate and copy of resolution in office
of secretary of state and certified copy with register of deeds,
unless different method is provided in articles of incorporation.

Fred R. Zimmerman,
Secretary of State.

April 23, 1924.

You have submitted to this department a certified copy of a
resolution adopted by the Bank of Minocqua for the volun
tary dissolution of such bank, and you say that an examina
tion of the records in your office does not disclose the organiza
tion of any corporation by that name, and ask (1) whether or
not the dissolution certificate may properly be filed in your
office, and (2) whether or not the approval of the commis
sioner of banking should be secured before filing the dissolu
tion.

You are advised that banking corporations are formed under
the provisions of sec. 221.01, and subsequent sections, which
require the articles to be filed with the commissioner of bank-
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ing and not with the secretary of state, and a certified copy
to be filed with the register of deeds, so that no copy of the
articles would appear in the records of your office.

Sec. 181.03 provides that any corporation organized under
any law may, when no other mode is specially provided, be
dissolved by the adoption of a written resolution to that effect,
at a meeting of its members specially called for that purpose.
But if a mode of di.ssolution has been provided in its artieles,
it shall be dissolved according to such provision. Duplicate
copies of such resolution, with a certificate thereto affixed,
signed by the president and secretary, with the corporate seal
attached, stating the fact and date of the adoption of such
resolution and that such resolution is a true copy of the original,
shall be filed, one copy with the secretaiy of state, one copy to
be returned with the certificate of the secretary of state at
tached, showing the date when so filed, shall be recorded in
the office of the register of deeds within thirty days after filing
the original with the secretary of state, and thereupon such
corporation shall cease to exist. The provisions of this section
furnish the procedure for dissolving all corporations except
where some other provision of law is made for the particular
case or where the articles provide a different method. Sec.
221.24 of the banking law provides for a special method of pro
cedure for liquidation, but that would not be a dissolution pro
ceeding, so that unless the articles of incorporation of this bank
provide a specific method for dissolution, the procedure would
be in accordance with sec. 181.03.

In answer to your last question, will say that there is no
provision in the banking law requiring the approval of the
commissioner of banking before filing the dissolution papers.
TLM
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Automohilca—Eclncaiion—Transporlntion of Pupils—Motor
vehicle used by one under contract "with school district to trans
port pupils pursuant to sec. 40.16, Stats., and not used for
other passenger-carrying purposes for hire is not subject
to payment of additional license fee prescribed by see. 85.04
(4) (d), Stats.

April 24, 1924.
John Callahan,

State Superintendent of Puhlic Instruction.

I have your letter of March 26 in which you present the
following question: Is an automobile used by a person who
has contracted with a school district to transport pupils under
the provisions of sec. 40.16, Stats., subject to the payment of
an additional license fee as provided by see. 85.04, subsec. (4),
par. (d), Stats.?

Sec. 40.16, subsec. (2), par. (a), Stats., provides that the
board in a school district which has been authorized by the
electors, or is required by law, to provide transportation, shall
enter into a contract with the parents or guardians of the
children to be transported or with other persons for such
transportation. The section further provides:

"* * * The driver of each conveyance shall be of good
moral character and trustworthy, and shall have control of the
children and be responsible for their good behavior while go
ing to and from school. lie shall report all cases of insubordina
tion to the parents and to the teacher or principal of the
school, and in all cases where a contract, is entered into with
I)orsons other than the parent or guardian of the children to be
transported, such person shall file a bond in the sum of two
hundred and fifty dollars, running to the school district with
approved sureties in double the amount, which bond shall be
forfeited to the district in case of failure of such person to
provide and carry out transportation in accordance with the
reasonable terms of the contract."

It is apparent from the language used in the foregoing sec
tion that the person to wdiom a contract for transportation is
let is under an obligation to do something more than merely
carry children to and from school. He is responsible for the
conduct of the pupils, and he must also furnish a bond to carry
out his contract with the district. It is his duty to furnish a
suitable conveyance and to carry the children to and from
school.
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The contract, it should be noted, is not one to carry a speci
fied number of pupils for a definite number of days. Neither is

the compensation based on the number of pupils actually car
ried. Compensation is paid under the contract for furnishing
transportation to those pupils who are entitled to it under the
law, regardless of whether each pupil is carried each day.

The question then arises whether under a contract such as
has been entered into here the motor vehicle used for transport
ing pupils is "customarily engaged in carrying passengers for
hire" within the provisions of sec. 85.04, subsec. (4), par. (d),
which reads in part as follows:

"For the registration of cacli passenger carrying automobile,
motor vehicle, having a passenger carrying capacity of more
than five persons, customarily engaged in carrying passengers
for hire, a fee etiual to three times the fee specified in para
graph (e) of this subsection for a motor truck of the same gross
weight. * *

If the motor vehicle is not customarily engaged in carrying

passengers for hire, the license fee provided by sec. 85.04, sub-
sec. (4), par. (d), need not be paid.
In my opinion, furnishing transportation for school chil

dren under such a contract is not carrying passengers for hire
within the meaning of the statute. The nature of the contract
entered into to transport the children, which has been referred
to at some length, is important. While it is true that in a cer
tain sense the children are passengers, yet the person trans
porting them cannot be said to be engaged in carrying pas
sengers for hire. No one except a man of good moral character
and trustworthiness may operate a motor vehicle used for such
transportation purposes. He is responsible for the conduct of
the children to the same degree that a teacher in a school is.
The purpose of the transportation is clearly in aid of the pro
visions of the compulsory education feature of our school laws.
The contract is, therefore, made by the school board in the
exercise of its governmental functions, and its performance by
the contractor, I think, is impressed with the same character
istic. As long as the vehicle used in the performance of the
contract is not used for other passenger carrying purposes for
hire, it does not come within the terms of the registration
statute quoted.

■m

. '->v
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Again, considerable emphasis may be laid on the fact stated
by you, that a vehicle used for transporting children under
such a contract is not continuously in such use. It is in opera
tion only twice a day, and on Saturdays, Sundays, holidays
and during the summer months it is not in operation at all.
Hence, it is difficult to see how an automobile thus used is
"customarily engaged" in carrying passengers.

The case here is not unlike the case where a farmer owns a

truck which is principally used for carrying farm products
but is occasionally used for some other purpose. If in the pres
ent ease, a farmer uses his truck for ordinary farm purposes
most of the day, but at two stated intervals uses the truck to
transport the children to and from school, it could hardly

be contended that the automobile was customarily engaged in
carrying passengers as that term is used in the statute. If it is

customarily engaged in doing anything at all, it is customarily
engaged in performing services incident to the proper manage
ment of the farm. In other words, the mere fact that a car is
used at regular intervals for transporting children, but prin
cipally used for something else, does not thereby subject the
owner of. the car to the payment of an additional license fee.
The converse of the proposition laid down in the preceding

paragraph necessarily follows—that is, if a man who is pri
marily engaged as a commercial carrier and uses his car in
carrying passengers for hire also has a contract to transport
children to and from school, he must pay the additional license
fee prescribed by see. 85.04 (4) (d). The mere fact that he
is engaged for a period of time each day in transporting chil
dren does not change the status of the car. It is customarily
engaged in carrying passengers for hire, and as such is subject
to the requirements of the section above mentioned.

Your question is, therefore, answered in the negative, sub
ject to the qualifications indicated.
FEB
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Courts—Criminal Latv—Under cli. 450, Laws 1921, confer
ring limited civil and criminal jurisdiction on county court and

county judge of Marquette county, change of venue may be
taken, in criminal action begun before such county judge, to
next nearest justice (or oilier magistrate if proceeding is pre
liminary examination).

April 24, 1924.-

R. G. CONANT,
District Attorney,

Montello, Wisconsin.

You ask whether, under the provisions of ch. 450, Laws
1921, which confers limited civil and criminal jurisdiction
upon the county court and county judge of Marquette county, a

change of venue may be taken in a criminal action, begun be
fore such judge, to the next nearest justice of the peace.
Assuming that a justice of the peace has jurisdiction to hear,,

try and determine the offense, or that the proceeding is a pre
liminary examination where the offense is not triable by a
justice of the peace, the answer, I think, is in the affirmative.

Sec. 1, subsec. 2, of the act referred to provides:

"Said court shall have power and jurisdiction through said
county to cause to come before it persons who are charged with
any criminal offense and commit them to jail or bind them
over to the circuit court as the case may require. The judge
of said court shall further have all the jurisdiction, authority,
powers and right given by law to justices of the peace, and shall
be subject to the same prohibitions and penalties as justices of
the peace * *

It will be noted that exclusive jurisdiction is not conferred

on the county court or the county judge. Among the powers
that arc conferred is that of transmitting the case to the next
nearest justice (or other magistrate if the proceeding is a pre
liminary examination) on the filing of an affidavit for a change
of venue as provided by sees. 4744 and 4809, Stats. Among
the prohibitions is that of not proceeding further in a case or
proceeding in which such an affidavit has been filed.
FEB
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Banks and BanJcing—Bank having assijts of delinquent bank
on deposit lias no right of set-off for dishonored paper endorsed

by it but returned to such bank after having received notice
that bank issuing draft has been taken over by banking com
missioner.

Dwiqiit T. Parker,

Commissioner of Banking.

April 24, 1924.

You have submitted to this department for an opinion the
following statement of facts:

One of the state banks which was taken over by your depart
ment and is now in process of liquidation had at the time it was
so taken over an account in a national bank of another city some
days prior to the date this bank was taken over. The national
bank received certain checks drawn upon the state bank which
it then sent to the state bank instead of charging them against
the account on deposit with it. Upon receipt of these checks,
and before being so taken over by the banking commission, the

state bank issued its drafts upon banks in other cities and in
payment of the total amount of tlie cheeks so presented by
the national bank. The national bank in the regular course
of business thereupon sent the drafts to the various banks
upon whom drawn, but before these drafts were presented
the state bank was taken over by your department and the
national bank, as well as the banks upon whom the drafts were
drawn, were notified of this fact. By reason of this action and
upon being notified, the banks upon whom the drafts were
drawn refused payment of the drafts, and they, in the regular
course of business, were returned to the national bank. At that
time there was still money belonging to the state bank on de
posit with this national bank and on various days at various
times, ranging from one day to five days subsequent to the
notification so given, the national bank charged these drafts to
the drawing account of the state bank, together with the pro
test fees upon such drafts.

After the deputy banking commissioner was placed in charge
of the affairs of the bank demand for the payment of the
amount of money on deposit at the time the bank was taken

over by the. commissioner of banking was made upon the na
tional bank, and payment refused. The question presented by
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this state of facts is whether, under the facts outlined, the
national bank is entitled to set off against its liability to, the
commissioner as representative of the delinquent bank the
amount of drafts outstanding but which had not been returned
to the bank at the time of notification that the state bank had

been taken over. You call our attention particularly to sec.

220.08, subsec. (2), which provides:

'' On taking possession of the property and business of any such
bank or banking corporation, the commissioner shall forthwith
give notice of such fact to any and all banks or banking cor
porations holding or in possession of any assets of such bank
or banking corporation. No bank or banking corporation know
ing of such taking possession by the commissioner, or notified as
aforesaid, shall have a lien or charge for any payment, advance
or clearance thereafter made, or liability tliereafter incurred,
against any of the assets of the bank or banking corporation of
whose property and business the commissioner shall have taken
possession as aforesaid. * * *"

Also sec. 221.26 provides that: •

m  # rpjjg posting of such notice [notice that bank is in

hands .of banking commissioner], or the taking possession of
any bank by the commissioner of banking, shall be sufficient to
place all its assets and property of whatever nature in the pos
session of the commissioner of banking, and shall operate as a
bar to any attachment proceedings. * * * "

The evident intent of the language of the sections above
quoted is to establish a fixed time when all rights of the delin
quent bank and the commissioner as representative of such
bank become fixed and established, and a time after which it
shall become impossible to deal with the assets of the bank
except through the commissioner of banking. The evident pur
pose of this rule is to furnish, first, a definite time wlien these
rights become fixed, and, second, to taJie from other banks or
individuals having assets of such delinquent bank the oppor
tunity to prefer favored creditors who might know of deposits
in such bank, or to prefer any claims which they might have or
which would subsequently accrue or become liquidated. If
this conclusion does not follow, it is hard to reconcile the lan
guage of see. 221.26, quoted above, with any other conclusion.
It is hard to understand how the commissioner of banking can

be in possession of all of the assets of the bank and yet a bank
holding such assets or deposits as his agent can thereafter,
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without his consent, deprive him of such possession by apply
ing such funds to the extinguishment of claims which would
not become fixed and certain until after such notification.

It would seem, therefore, that to make these sections effective,
it must follow that no right of set-off existed, upon the facts, in
the instant case.

In arriving at this conclusion, we recognize the ruling that
a receiver takes a bank subject to all claims and defenses
that might have been interposed as against the delinquent bank.
Scott V. Armstrong, 146 U. S., 499, 507. But this rule is quali
fied by another rule, and that is that the right to a set-off
against the receiver of a bank is to be governed by the state of
things existing at the moment of insolvency and not by condi
tions thereafter created. Yardlcy v. Philler, 167 TJ. S. 344, 360.
In the instant case, the liability of the bank or the right to off
set the liability of the national bank against that of the state
bank was not full and complete until presentation of the drafts
had been made, and the drafts were dishonored and notice of
such dishonor was given to the national bank. Apparently from
the statement of facts submitted by you, these various events
did not happen until some time after the rights of the commis
sioner of banking became fixed and the insolvency was estab
lished, and under the authorities it must follow that after that
time it was impossible to set off the claim of the bank against
the funds on deposit with it, and the bank from that time on

was in no better position than the ordinary unsecured creditor
of the bank.

Nor is the fact that the bank in question is a national bank
controlling. Western Union Telegraph Co. v. Mass., 125 TJ. S.
530, 551; Davis v. Elmira Savings Bank, 161 U. S. 275, 279.
In your letter the theory was advanced that the national

bank had a right to charge the accounts of its customers with

the various items represented by checks cashed and honored by
it. This, on the theory that the national bank was merely an
agent of the depositors. The answer to that proposition, how
ever, is that when the cheeks were presented and were honored
by payment thereof in the form of a draft, the obligation of
the persons signing the checks became discharged and there
after the transaction became one entirely between the two

banks. American Bank v. Peoples Bank, 255 S. W. 943; Nine-
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ieenih Ward Batik v. First National Bank of Mass., 67 N. E.
670; Briggs v. Central National Bank, 89 N. Y. 182.

It might also be suggested that the national bank was en
titled to preference by reason of the so-called trust fund theory,
that is, that the state bank became a trustee of the proceeds of
the checks for the use of the national bank until payment was

made. That rule is ordinarily followed in such cases where
the bank becomes enriched by the receipt of certain moneys
belonging to a third person and then issues its draft which is
dishonored by reason of delinquency of the bank. Under such
circumstances, the courts hold a trust relation exists. In this
case, however, no such relation exists because the bank has not
been enriched but there merely has been a change or transfer
of liability of the bank from its customers or depositors to the
national bank. Under such circumstances, the trust fund
theory does not apply. American Bank v. Peoples Bank, supra.
For the reasons indicated, it is my conclusion, therefore,

that the national bank is not entitled to the set-off claimed, but
is liable for and must pay to the deputy commissioner the
amount on deposit at the time it received notification of de
linquency of the state bank, and it must then file its claim
with the commissioner and participate in the dividends as other
creditors do.

RMR

Ahandonmeni—Prosecution under sec. 4o87c for abandon
ment of children may be brought in county where children are
located, although they were taken there by mother without
father's consent.

April 25, 1924.

Geo. W. Lippert,

District Attorney,

Wausau, Wisconsin.

You submit the following as a basis for an opinion:

"A man and his wife, who have three children under sixteen
years of age. resided in the city of Milwaukee from November,
1923, to March 29, 1924, and tlie husband still lives there. On
March 29, 1924, the wife of this man, in the evening during the
husband's absence, took the three children, and came with them
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to Wausau, and is now staying there Avith her parents. Since
his wife left him, the husband refuses to support either her or
the children, claiming that they should return to Mihvaukee,
Avhere he would support them. The Avife now desires to make
a criminal complaint against her husband under sec. 4587c, and
the question presents itself Avhether this prosecution should be
made here at Wausau or should the prosecution be brought at
Milwaukee."

I believe the prosecution may be brought at "Wausau. See
Adams v. State, 164 Wis. 223. There the prosecution was
brought at Waukesha, and it was contended it should have been
brought at R-acine, because the AA'ife had left the husband with
the children and gone to "Waukesha. The court said, on page 226:

*  * The removal of the minor children by the Avife
to another county, eA'en Avithout cause for such remoA'al, would
not justify the father in refusing to support them,"

citing Beilfuss v. State, 142 Wis. 665.
In the Beilfuss case, the folloAving Instructions to the jury

were approved, p. 666:

"If you find that the defendant has sufficient ability to main
tain or to earn the means Avith Avhich to support the children,
his offer to supjjort them on their surrender to his custody by
the wife does not relieve him from liability for their support,
CA^en if they are improperly' detained from him by the Avife,
since he can obtain custody of them, if entitled to it, by appro
priate legal proceedings."

The court said, further, p. 666:

"The children should not be permitted to suffer even if the
circumstances were such that the father might have been able
to procure their custody in a legal Avay. He should either
re.sort to his legal rights or suffer the ccuisequences Avhich the
laAv very properly imposes upon him."
JEM
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Building and Loan Associations—Corporations—Investment
Assoaiaiions—Insurance—BY6po^^Qd corporation, articles of
which include, in substance, corporate powers mentioned in ch.
216, Stats., relating to investment associations, is subject to
supervision of commissioner of banldng.
Powers specified in articles should not include powers which

may be exercised by banks only under sec. 224.03.
Such articles must be filed first with secretary of state.
Building as.soeiation law governs investments of such cor

poration.

Provision in proposed contract of such corporation in nature
of bond for repayment of money paid in installments to obtain
insurance on life and for benefit of other party to such contract
cannot be carried out without violation of insurance laws.

April 26, 1924.
W. H. Richards,

Deputy Commissioner of Banl'ing.

You have submitted to this department articles of incorpora
tion of the Federal Savings Company, together with by-laws
and proposed contract and outHne of the latter and plan of the
particular corporation. You inquire whether this organization
comes under your supervision.
From a reading of art. I of the articles of incorporation,

I am convinced that the purpose of the incorporators is to bring
this organization under the provisions of eh. 216, Stats., re
lating to investment associations, for practically the identical
language of sec. 216.01 of this chapter is used in defining the
purposes of the corporation. That being true, this same chapter
provides that the rules witli reference to foreign building and
loan associations should apply.
As part of the provisions of ch. 215, Stats., the banking com

missioner is vested with tlie duty of supervising the business
of such foreign building and loan associations, and likewise, by
reference, is also vested with the duty of supervising such in
vestment associations.

In view of the broad language used in art. I, however, I ques
tion whether the present corporation should be licensed and au
thorized to do business with the charter in the present form,
for the reason that the article is broad enough for this cor-
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poration to engage in business other than that contemplated
by investment associations and in a business practically identical
with the banking business. While art. I tollows the language
of sec. 216.01, that broad language is used to bring in all cor
porations which do not come under the banking provisions, but
it does not follow that from the use of the language of the
statute in art. I this corporation would not be authorized to
engage in business practically identical with the banking busi
ness, and it occurs to me that within the spirit of this section
and the provisions of the banking statute that corporation should
then be required to comply, with the banking laws. I under
stand, however, that this is not the intention of the incorpora-
tors and they undoubtedly would desire to modify the language
of their articles so as to limit their business to cover a situation
similar to the one outlined by their contract.

The submission of these articles also presents the question to
what extent the articles in question should comply with the
general provisions of ch. 215, because as to foreign building and
loan associations no certificate of incorporation is issued, but
merely a license to do business. It occurs to me, therefore, that
ch. 215 would not apply to the incorporation of this company,
and that the company would have to obtain its charter from
the secretary of state and then file its articles of incorporation
with your department for approval after having complied with
the other provisions of the statutes. This seems especially true
in view of the fact that you are not authorized to issue a cer
tificate to do business to such corporations until it has filed
with the state treasurer $100,000 of bonds, or other securities,
in accordance with the provisions of sees. 215.38 and 215.39.
Clearly it could not obtain the bonds in question until it had a
legal existence as a corporation and could then purchase the
bonds from the proceeds of the sale of its stock and deposit them
with the treasurer, who would then issue his certificate, upon
■which you would then issue the license to do business to the cor
poration. For this reason, it occurs to me that these articles
of incorporation should first be filed with the secretary of state
and a charter issued to the company; that the company should
then sell its stoclc, deposit the securities with the treasurer and
receive its certificate. Thereupon, your duties with reference
to such corporation begin.
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In view of this suggestion, I have several fnrthi^ suggestions
to make as to the provisions of the articles of incorporation. In
the first place, as previously stated, art. I should be limited so
as to bring it clearly within the provisions of ch. 216 especially
in view of the fact that art. Ill of the by-laws vests absolute

control of the corporation in the board of directors, who, with
the articles of incorporation in their present form, might enter
into various activities entirely different than those contem
plated by the stockholders and yet be clearly within their rights
in view of the broad provisions of art. I of the articles of in

corporation.

The memorandum submitted with your letter contains a sug
gestion that the proposed company will submit to supervision
of investments bj"- your department. The statutes relating to
building and loan associations divide these into local associa

tions and foreign associations, and, in most cases, refer to "such
associations" which, unless the context compels some other con
struction, would indicate that the provisions are intended to
cover both local and foreign associations.

Sec, 215.03 provides:

"The commissioner of banking shall have discretionary power
in the granting of certificates of incorporation or authority for
such associations, * * *"

Sec. 215.31 provides:

"All associations formed under this or other similar laws, or
authorized to transact in this state a business similar to that

authorized to be done by this charter shall be under the control
and supervision of the commissioner of banking."

While these provisions convey very broad powers on the
commissioner of banking, it should be noted that the power ex
ercised, and the conditions to be imposed, by the commissioner
mu.st rest upon .some express provision of the statute or be

necessarily implied from such express provision of the statute.
It is my opinion that generally the requirements relating to
building and loan associations which are not limited by a refer

ence to "local associations" should be applied to the form of
organization proposed in the present case. An examination of
the statutes relating to building and loan associations indicates

many difficulties in applying these provisions to the proposed
company. The provisions for regulating investments are found
in sees. 215,14 to 215.19, inclusive. If it is recognized that the
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company must comply with these provisions, the supervision of
investments by the department follows as a matter of course
and no consent by the company is necessary. Sec. 216.01 makes
no special provision with regard to investments, and specific
ally subjects the form of organization proposed by this com
pany to all the provisions of ch. 215, relating to foreign build
ing and loan associations. I therefore believe that such com
pany must make its investments accordingly under the provi
sions of sec. 215.14 and the following sections.

The insurance provi.sions in the proposed contract introduce
some very difficult questions and are, in my opinion, in conflict
with the provisions of the insurance laws. The proposed con
tract provides that the company agrees to enter into a con

tract with a de.signatcd insurance company to secure a term

policy of insurance upon the life of the original registered owner
of the contract in such amount as ma'y be from time to time
sufficient to complete the monthly installment payments re
quired under the contract. The insurance policy is to be pay

able to the company and the premiums; are to be paid by
the company out of the monthly installment payments of

the owner, and on death the owner is to get the benefit of the
insurance policy by having the amount applied through the
liquidation of the unpaid installments.

In effeet, this provides for a policy of insurance on the life
of and for the benefit of the owner of the contract. It would

seem as though the sale of the proposed contract by the com
pany to the owner would con.stitute a solicitation of insurance

and the collection of premiums for insurance, and thereby con
stitute the company the agent of the insurance company. As
an incident to this, it would be necessary that the agents selling
these contracts be licensed as agents of the insurance company.
A more serious situation arises with regard to the provisions

prohibiting discriminations in life insurance. Sec. 207.01, Stats.,
prohibits any distinction or discrimination between insurants of
the same class and equal expectaton of life in the amount of

premiums or rates charged. As is well Imown, life insurance
companies uniformly charge different rates at different ages.
The proposed form of contract provides for a uniform charge
by the company to the owner, regardless of age, out of which

charge is to be paid the premium for in.surance.
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See. 207.01, subsec.'(3), provides:

"No insurance company or any agent thereof shall at the time
of soliciting insurance or issuing a policy, * * * contract
for. sell or offer for sale * * * any stocks, bonds or other
certificates representing any interest or property in any or
ganized company or corporation which shall at the time be under
any contract or agreement whatever with such insurance com-
panj^ * *

As the proposed contract is in effect the same as a bond to
make certain payments, and to that extent represents an in
terest or property in the company, it would seem that the statute
makes the sale of this contract by the company to an owner un
lawful in that it combines a sale of life insurance with the sale
of a bond or other certificate representing an interest or prop
erty in the company.

There is a furtlier objection to the proposed contract from a
life insurance standpoint, assuming that the company in selling
this life insurance protection to the owner acts as the agent of
the insurance company. Sec. 206.26 prohibits the issue or de
livery in this state of a policy carrying a premium in excess of
the maximum amount provided by this section. It is quite
evident that the payments provided for in the proposed contract
will be far in excess of any payments which might be per
mitted under the limitations of sec. 206.26. It is indeed evident
that it is not contemplated that more than a small part of these
payments shall go .to the insurance company. The proposed
insurance provisions of the contract, therefore, would constitute
an arrangement whereby the company as the agent of the in
surance company would be able to collect from the owner, as the
insured, for expenses incurred, at least in part, in placing this
insurance, sums whicli might be greatly in excess of the amounts
provided by sec. 206.26.
It is very evident that regardless of the intent or good faith

of the company proposing this form of contract, a sanctioning
of the proposed insurance provisions would open the door to
violations of the insurance laws or to evasions which would
nullify the intent and purpose of the.se laws, and these provi
sions should not, therefore, be permitted.
In view of these suggestions, I return the papers to you

for further consideration by your department and by the in-
corporators.

mm
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Commerce—Constiiutional Law—Trade EeguUiUons—Trading
stamp law forbids sale at retail of individual cans of syrup with
labels attached when mannfacturer adverlises in this state that

labels may be exchanged in another state for merchandise. So
construed, statute is constitutional.

April 29, 1924.

J. Q. Emery,
Dairy and Food Commissioner.

In your letter of March 28 you submil, an advertisement by

the Corn Products Eefining Company. It contains a repre
sentation of a beautiful aluminum syrup pitcher and another

of an Indian maiden clad in corn shucks and supported by a
generous can of the advertiser's popular product, Karo. Sand
wiched between these decorations is the following legend, tersely
expressed:

"Corn Products Refining Co.
208 East Illinois Street

Chicago, 111.
"Get this Beautiful

Aluminum Syrup Pitcher
Worth $1.00 for 40c
and 5 Karo Labels

Buy 5 cans of Karo from your
grocer, send labels to
address above with 40c

and you will receive the
Syrup Pitcher by parcel post."

You ask whether the sale at retail in this state of a can of

Karo bearing one of the labels which the manufacturer offers
to accept as part payment for the beautiful aluminum syrup
pitcher violates sec. 134.01, Stats., the trading stamp law.
The first question presented is whether a Karo label pasted

to the can is a "trading stamp, token, ticket, bond or other
similar device" within the meaning of the statute. I believe
that it is. If the label were not pasted to the can, but merely
wrapped up in the same package with it, it would clearly be
the sort of thing aimed at by the law. A little paste can make
no difference. Otherwise, the statute could always be defeated
by gluing the trading stamp to the package of merchandise with
which it is issued.
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The second inquiry concerns the power of the state to forbid
issue of this sort of trading stamp at retail in view of the com
merce clause of the United States constitution and of the label
ing requirements of the federal government enacted thereunder.
The first phase of this question in regard to the commerce

clause alone, in the absence of federal legislation, seems to me
to be conclusively settled in favor of the state's power by the
decision of the United States supreme court in Bast v. Tan
Doman Lewis Co., 240 U. S. 342, 358-360. It was there held
that the states might regulate a retaU scheme (p. 358)

"where the manufacturer or shipper outside of the state of
Florida, in some other state of the Union, inserts such coupons
or certificates in packages of his goods which he ships to Florida,
and the ultimate purchaser or consumer talces such coupons or
certificates from such packages and returns them to such manu
facturer or shipper in such state outside of Florida, who gives
a premium for them and sends such premium or proceeds of
redemption to such ultimate purchaser or consumer in Florida
who has forwarded to him such coupons or certificates."

The court said (p. 360) :

"* * * The transactions are only executed through the
purchase at retail. In other words, they arc not designed for
or executed through a sale of the original package of importa
tion but in the packages of retail and sale to the individual pur
chaser and consumer. This fixes their character as transactions
within the state and not as transactions in interstate commerce,
and this is conceded as to the first scheme; it is true as to 1;he
second and third schemes. All of the schemes have their in
fluence and effect within the state. Nor is such influence and
effect changed or lessened by the redemption of the tokens out
side of the state."

It seems clear, therefore, that the fact that the cans of Earo
come to the retailer from outside the state and that the labels

are to be redeemed in another state does not militate against
the power of Wisconsin to forbid the issue of the labels within
its jurisdiction upon the terms advertised.
The cans are, however, required by an act of congress to be

labeled. Can the state now forbid the issue of the labels at

retail? I am of opinion that it has that power. The federal
statute does not interfere with state regulation of selling at retail
after the cans have left the importing jobber's hands, and have

been uncrated. Weigle v. Curtice Bros. Co., 248 U. S. 285, 288.
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I shall not here discuss the question further, but refer you to
tlie elaborate opinion of this department found in X Op. Atty.
Gen. 803.

I conclude, therefore, that the trading stamp law makes un
lawful the issue in Wisconsin of Karo labels upon the terms
advertised.

You ask the further question whether the enforcement of the
said law in this respect will violate a certain, injunction against
your predecessor in office by the district court of the United
States for the western district of Wisconsin on June 14, 1915,
a copy of which you submit (see Coi-n Products lUfming Co. v.
Weiglc, 221 Fed. 988).
The decree in question restrains the dairy and food commis

sioner from enforcing the Wisconsin glucose labeling law (ch.
657, Laws 1913) in such a way as to forbid the sale in interstate
commerce of Karo labeled according to tlu; provisions of the
federal food and drugs act. As we have seen above, the sale of
an individual can of Karo at retail is not a transaction in inter
state commerce. Therefore, the federal court has no power
to forbid it. Sec Weiglc v. Curtice Bros. Co., 248 U. S. 285,
288, X Op- Atty. Gen. 803. It follows that the enforcement of
the trading stamp law will not violate the injunction
JEM

Banks and Banking—Dcpositoi-ies—Undev see. 60.29, subsec.
(25), it is mandatoiy upon town board to designate depository
for town money.s.

April 29, 1924.
0. J. Faloe,

District Attorney,
Ladysmith, Wisconsin.

Sec. 60.29, Stats., relates to the powers of town boards and
consists of an opening paragraph and twenty-five subsections.
Subsec. (25) was added to sec. 60.29 by ch. 82, Laws 1923.

Sec. 60.29, Stats., provides, in part, as follows:"

•  "The supervisors of each town shall constitute a board to
be designated the 'Town Board of ' any two of whom
shall constitute a quorum, except when otherwise provided by
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law, and the chairman may administer oaths and affidavits in
all matters pertaining to the affairs of the town. Meetings of
the board sliall be held in the town or in any village or city
within or adjoining the town. Such board is empowered and
required:

*  *

"(25) To designate the bank or banks where the money
belonging to the town shall be deposited, and the security, to
be approved by the town .board, to be given by such bank or
banks. When the money is so deposited the treasurer and his
bondsmen shall not be liable for the loss thereof by reason of
the failure of such bank or banks. The interest arising there
from shall be paid into the town treasury."

You ask whether under the above provisions it is mandatory
upon the town board to designate a bank as a depository for
money belonging to the town, or, whether such action by the
town board is optional.

The language of the last sentence of the opening paragraph
of sec. 60.29, above quoted, namely, "Such board is empowered
and required," is plain and unmistakably mandatory. This
language applies to subsec. (25). There is no language in sub-
see. (25) to qualify the mandatory effect of "empowered and
required" as used in the opening paragraph of sec. 60.29,
Stats. The town board is given no option in the premises and
is not only empowered but it is also required to designate a de
pository for town funds.

The answer, therefore, to your question is that under the
provisions of sec. 60.29, Stats., it is mandatory upon the town
board to designate a bank or banks where the money belong
ing to the town shall be deposited.
ML
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Civil Service—Removals—Public Officers—Attorney General
—Civil Service Cammission—Only question before civil service
commission on order of remoA'al of employe is whether reasons

assigned in removal order are, on their face, sufficient and are
not religious or political.

Commission must determine that there has been no delin

quency or misconduct before certification can be made without
examination in ease of discharged civil service employe.

Investigation may be conducted by commission concerning
matters touching enforcement of civil service law and rules and
regulations prescribed thereunder; if any attorney other than
attorney general appears as prosecutor it must be under appoint
ment made by governor; commission may permit appearance of
attorney in defense of one adversely affected.

Three proceeding.s—(1) inquiry into religious or political
matters in connection with inquiry to determine right of em
ploye to remain or be placed on eligible list, (2) general inquiry
to determine whether law has been violated in removal for re

ligious or political reasons, (3) inquiry to determine whether
order of removal is valid on its face—must be carried on sepa
rately.

May 1, 1924.

A. E. Garey,
Secretary,

Civil Service Commission.

I have noted your inquiry with regard to the following state

ment contained in a letter of today to your commission, namely:

"I appeared willingly before your commission under the im
pression that it desired to obtain the facts and truth relative to
the discharge of Alex Cobban and I appeared willingly before
your commission and submitted the files of the secretary of state
for your inspection, in spite of the fact that the attorney general
of the state and my attorneys had advised me that your commis
sion was unlawfully created and had no jurisdiction.

The statement that the attorney general had advised that the

"commission was unlawfully created" is clearly in error, as no
such question has been submitted to this department.
On the question of jurisdiction, so far as it may be affected by

the procedure adopted, it should be stated that your commission
and you as secretary have had several oral conferences with our

o
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department in connection with this matter, and to avoid mis
understanding and possibly serve as a guide in the future, the
advice heretofore given your commission is hereby put in the
form of an official opinion.

1. As you have heretofore been advised under date of April
2 the only question before your commission on an order of
removal under see. 16.25 is whether or not in the order the rea

sons assigned are, on their face, sufficient and are not religious
or political.

2. On the question whether the commission may, without ex
amination, retain or place the name of a discharged employe on
the eligible list, see. 16.17 provides with regard to appointments;

" (2) The term of eligibility of an applicant shall be fixed for
each list by the commission at not less than one nor more than
three years;"

and .see. 16.13 provides:

" (1) The commission may refuse to examine the applicant, or
after examination to certify an eligible, * • • who has
been dismissed from the public service for delinquency or mis
conduct, * *

Also,

"(2) Whenever the said commission refuses to examine an
applicant, or after an examination to certify an eligible, as pro
vided in this section, then said commission, if requested by the
person so rejected, shall give to him a full and explicit statement
of the exact cause of such refusal to examine or to certify, as
the case may be."

Under your Rule 13, it is provided:

"a. Any person who has held a position by appointment un
der the civil service rules and who has been separated from the
service without any delinquency or misconduct on his part but
owing to reasons of economy or otherwise, may be reinstated
within one year and in case of legislative employes, within two
years, from the date of such separation, to the same or a similar
position in the same department; * *

It seems clear under the wording of this rule that the com

mission must determine that there has been no delinquency or

misconduct before a certification can be made without examina

tion in the case of a discharged employe.

3. Investigations of wide scope may be conducted by the com
mission or any member concerning all matters touching the en
forcement and effect of the provisions of the civil service law
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and the rules and regulations prescribed thereunder concerning

the action of any examiner or subordinate of the commission and
any person in the public service, in respect to the execution of
said sections. In such investigation, no attorney can appear in

the role of a prosecutor except the attorney general as the official
adviser of the civil service commission, unless a special appoint
ment is made by the governor, as provided by law. The com
mission may properly permit the appearance of an attorney in

defense of a person having a direct personal interest or who may
be adversely aifected.

The civil service law in sec. 16.14 specifically prohibits any
inquiry concerning political or religious opinions or affiliations
and any discriminations against or in favor of any applicant,
eligible or employe, because of such opinions or affiliations. The
civil service law was enacted particularly to do away with politi
cal considerations and appointments. It is obvious that under
this prohibition no inquiry can be made into religious or politi
cal matters in connection with any inquiry to determine the right
of an employe to remain or be placed on an eligible list. Such a
proceeding, therefore, cannot be coupled with any general in

vestigation as to whether or not a law has been violated in a re
moval for religious or political reasons. Ii; is, of course, obvious
that any inquiry the commission may make with regard to
whether or not the order of removal is valid on its face will have

nothing to do with either of the other inquiries above discussed.
It follows, tlierefore, that each of the three forms of proceeding,
inquiry or investigation above mentioned, so far as any authori
zation therefor may be found in the statutes or in any rules or
regulations promulgated pursuant to statute, must be carried on
separately.
HLE
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Counties—Puhlic Ojjlccrs—County Board—Member of county
board failing of re-election ceases to be member of committee of
board.

May 1, 1924.

Otto L. Olen,

District Attorney^
Waupaca, Wisconsin.

In your letter of April 30 you state that one of the members
of a committee of the county board authorized to purchase a site
and erect a school building was not re-elected to the board at

the recent election. You ask whether he continues to be a mem

ber of the committee.

My answer is in the negative. This department lias previously
ruled that a member of a committee of the county board can no
longer act on the committee when he ceases to be a member of
the board. Op. Atty. Gen. for 1912, 806. I am of the opinion
that the former ruling correctly interprets sec. 59.06, Stats.,
and it is accordingly reaffirmed. See Forest County v. Shaw,
150 Wis. 294, 301-302.
EMR

Appropriatio7is and Expenditures—Bcfunds—Courts—^When
fine of $500 was imposed by municipal court of Milwaukee for
violation of liquor laws and such lino paid, and while such money
was still in possession of court new trial was granted and fine
reduced to $200, excess should have been returned. If there
after it was all paid by court to city, and thereafter to state,
it was so paid in error, so as to authorize repayment of same;
should be paid to county treasurer on his application.

May 2, 1924.

Honorable Governor, Secretary op State,
State Treasurer and Attorney General.

You have handed to me certificate of the clerk of the municipal
court of Milwaukee, also of the county treasurer of Milwaukee
county together with printed copy of proceedings of the county
board of supervisors of Milwaukee county, from which it ap
pears that one J— P is making claim for a refund from
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the state treasurer for part of a fine which it is claimed has been

paid Into the state treasury. From the certificate of the clerk
of the municipal court, it appears that she Avas fined $500 in that
court on November 14, 1922; that on February 17, 1923, a ncAv
trial was granted and tlie fine reduced to $200, and that on
January 12, 1924, all the money in the above action was turned
over to the city treasurer of the city of Milwaukee.
From the certificate of the county treasurer it appears that

the city treasurer paid the county treasurer, March 23, 1923, the
sums stated as fines collected for infractions of state laws, and
that on March 27, 1923, he paid 98% of such funds to the state
treasurer. It would look as though there might be a mistake in
some of these dates, for under the dates given the money would
not yet have reached the state treasury. If, however, the money
has actually been paid into the state treasury, then I think it can
be refunded under the proAusions of sec. 20.06 as "moneys paid
into the state treasury in error," but under the provisions of
sec. 59.20, subsec. (5), it was so paid by the county treasurer
and should go back through the same channel that it came on
application of the county treasurer.
TLM

Taxation—Special assessments for street improvements and
for delinquent taxes for water rentals and electric light charges
for municipally owned plants, if not paid, should be separately
entered upon tax rolls and separately returned as delinquent
if not paid, separate sale made and separate tax certificate issued
in case of sale.

May 2, 1924.
E. S. Jednet,

District Attorney,
Black River Falls, "Wisconsin.

You submit for the opinion of this dejiartment the following
question:

"The city of Black River Falls is a city of the fourth class
and special certificates for street improvements have been issued
and some of tliem remain unpaid. The city treasurer is about to
make his return to the county treasurer and may claim credit for
the delinquent special street improvement certificates on the
county tax. The county treasurer desires to know if he should
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give the city credit for the amount of said certificates on the
county tax. . « i v
"Will you also advise what the law is on the suboect ot delin

quent taxes for water rentals and electric light charges? The
city owns and operates the electric light plant and delinquent
charges are assessed against the property in the form of taxes for
such purpose. The same' question arises on this class of assess
ments."

Answering your last question first, will say that sec. 66.06,
subsec. (11), Stats., provides that where cities operate public
utilities, they may fix by ordinance the rates and provide for
the collection of such rates in advance or otherwise, and it also
provides that in case such dues are not paid, they shall be a lien
on the real estate to which water was furnished, and, if not paid
by the first of November, shall be reported by the treasurer to the
city clerk, who shall insert the same in the tax rolls as a delin
quent tax against the property; and it then provides that all
proceedings in relation to the collection, return and sale of
property for delinquent city taxes shall apply to said tax.
The general provisions for the collection of taxes in sec. 74.17

provide that if the city treasurer is unable to collect any tax, he
shall make out his statement of the taxes remaining unpaid. See.
74.18 requires the return to be made in such form as the tax com
mission shall require. That would give the tax commission
power to prescribe a form for the return of taxes, but I under
stand the tax commission has made no rule or form for the return
under the law, so that the general provisions of law on the
subject would control.

Taxation by special assessments is a comparatively new or
modern method of raising funds for making public improve
ments by levying the cost or benefit of the improvement upon
the particular property benefited, and for several years there
was some uncertainty as to the character of the burden and to
what extent the general rules of law for the collection of taxes
applied to such special assessments, which were levied under
somewhat different charter or statutory provisions, as a refer
ence to the following ca-ses will show: Winchester v. Tozer, 24
Wis., 312; Woli V. Stoddard, 25 Wis., 503; State ex rel. Soar v
Vndhausen, 26 Wis. 432; Finney v. Oshkosh, 18 Wis. 209;
Jenhs V. Bacine, 50 Wis. 318.
Our supreme court, in the case of Shehoygnn County v. City

of Shchoygan, 54 Wis. 415, attempted to settle some of these



Opinions of the Attorney General

uncertainties by holding that the special jissessment was a tax
within the meaning of the tax laws, so that if it was not paid,
it would be returned as delinquent by the city treasurer with
the other taxes, and the city treasurer would be entitled to be
credited by the county treasurer in the delinquent rolf for the
amount of such special assessments.
Under that rule, and on account of certain provisions in

the special charter of the city of Superior, the writer of this
opinion, who was then city attorney of Superior, brought an
action for one Donnelly, who held a special improvement
certificate to compel the county treasurer to pay over to him
the amount of the special assessment tas: which he had col
lected by tax sale. That case went to the supreme court in
8taU ex rel. Donnelly v. Hohe, 106 Wis. 411. Justice Mar
shall, who wrote the opinion in the case, spelled out of the
provisions of the special charter of Superior a specific pro
cedure for a separate entry of the special assessment in the tax
roll and a separate return, a separate sale and the issuing of
a separate tax certificate for the special assessment. That deci
sion went farther in the details of the scheme of separate pro
cedure than I thought was necessary for the purpose of the
action, as I did not think it material whether the special assess
ment was returned separately and a separate sale made, as the
tax roll was returned with the delinquent roll and showed the
amount of the special assessment, but the decision answered
the purpose of the action.
The next legislature enacted eh. 71, Laws 1901, which became

sec. 926—135, and which practically enacted into law what the
court held in the Donnelly case was the proper procedure for
levy, return and collection of such special assessments under
the provisions of the Superior charter, and that law continued
in effect until the revision of 1921, when sec. 200a, cli. 242 ex
pressly repealed sec. 926—135, and the question is what effect
the repeal of that special statutory remedy had upon the
procedure for the collection of special assessments. My first
impression was that the repeal of that legislative provision
would leave the law as it was before the enactment of that
statute, but I find the reviser's note to that section says:
"The foregoing sections of the statutes provide a method

for enforcing the collection of special assessment certificates,
and applies to cities having power to issue certificates against
any lands in payment upon any contract and whose charters
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contain no provisions authorizing said cities to enforce sucli
special assessment certificates by a separate sale of the land.
Since see. 925—189, renumbered siibsee. (3) of sec. 62.20,
which provides a method for the collection of special assess
ment certificates, will apply to all cities, there is no reason for
continuing the above section in the statute."

That note being in the original bill when it was adopted by
the legislature would be held to express the legislative reason-
for repealing sec. 926—135, namely, that it was not neces
sary to continue that provision in the statute because subsec.
(3), sec. 62.20, provides the same or a similar remedy for the
separate entry, return and sale of special assessments, and while
I have not been able to read into that section with the same cer

tainty the particular procedure as it was expressed in the
former statute, yet with that explanation of the revisor before

the legislature as the reason for the repeal of the provisions of
sec. 925—189, I think it would be held that the legislature did
not intend to change the rule which provided for a separate
entry of special assessments in the tax roll and in the delin

quent roll and a separate sale and a separate tax certificate for
special assessments, in wdiich case the special assessments should
not be included in the general credit and debit charges be
tween the city and county treasurer, although I think the re
turn should make separate mention of the special assessments so
separately returned.

TLM

Agriculiurc—Seeds—One who sells seeds without label re

quired by law is not absolved from liabilit}' for penalty by sub
sequent return of seeds and refund of price thereof.

May 2, 1924.
J. D. Jones, Jr.,

Commissioner of Agriculture.

In your letter of April 29 you state that a dealer in this state

recently shipped 100 pounds of clover seed to a farmer to be
used for seeding purposes, and received payment therefor; that
the sacks, which each contained more than one pound of seed,
were not labeled as required by sec. 96.15, Stats.; that they con
tained Canada thistle seed mixed with the clover; that the fact
of such mixture was not indicated, in accordance with sec. 96.18,
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subsee. (2), Stats.; and that later, upon being apprised of the

fact that the sale of such packages of seed violated the law, the
dealer instructed the purchaser to return the goods and re
funded the money paid for them. You ask whether the return

of the seeds and refund of the price absolves the dealer from
liability for the penalty fixed by statute for violation of sees.
96.15 and 96.18, subsec. (2).
Your question is answered in the negative. By their express

terms, the violation of the statutes consists in sale or offer for

sale of unlabeled packages. The dealer to whom you refer
clearly made a sale. The transaction was completed when the
goods were delivered and the money paid. The violation of
law has not been undone by subsequent restoration of the eco

nomic status quo.

JEM

Automohilcs—Municipal Corporations—City ordinance re
quiring all vehicles to come to stop before crossing railroad track
is valid.

Railroad Commission.

Attention Commissioner BIcDonald.

May 2, 1924.

In your letter of April 10 you request an opinion relative to
the validity of an ordinance of the city of Appleton requiring
all vehicles to come to a stop, before crossing a railroad track.
Power to enact such an ordinance is neither expressly con

ferred upon cities nor expressly denied to them. It is well set
tled, however, that a city may, in the interest of public safety,
make such reasonable regulations respecting the use of its streets
as do not contravene the letter or spirit of any state statute on
the subject. City of Oshkosh v. CamphcU, 151 Wis. 567, 569.
The question in each case is whether the ordinance conflicts with
state regulations.

I find no statute which in terms concerns crossings of tracks
by ordinajy vehicles. Ses. 85.16, subsec. (1), however, contains
the followuig provisions:

"No city, • * * shall have power to enact, pass, enforce
or maintain any ordinance, ro.solutioE, rule or regulation re
quiring local registration or other requirements, or in any .man
ner excluding or prohibiting any automobile, motor cycle or
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similar motor veliicle, whose owner has complied with the pro
visions of this chapter, from the free use of all public highways,
driveways, and parkways; but the provisions thereof * * ♦
shall not prohibit any city * * . * from passing any ordi
nance, resolution, rule or regulation in strict conformity with the
provisions of this chapter and imposing the same penalty for a
violation of any of its provisions."

Does the ordinance in question conflict with the letter or spirit
of that statute? I am of the opinion that it does not. The
"free use" of the highways secured by the section quoted does
not seem to me to include freedom from all restrictions in the
matter of stopping at places where collisions are not unlikely
to follow a failure to stop. Subsec. (2) of the same section, refer
ring to arterial highways, is inferential in support of my con
clusion. In City of Oshkosh v. Campbell, supra, an ordinance
requiring vehicles turning to the right into other streets to keep
as near the right curb as possible was held not to conflict with
any part of the state law. The validity of the present ordinance
seems to me equally clear.
I have considered the decision in City of Barahoo v. Dwyer,

166 Wis. 372, and do not think it applicable to the matter of
crossing stops. There an ordinance limiting speed to ten miles
per hour upon a bridge was involved and was held invalid, in
view of the express speed regulations found in the statutes. As
I have pointed out, there is no corresponding express state regu
lation with reference to stopping of ordinary vehicles at rail
road crossings.

FEB

Intoxicating Liguors—No^iintoxicating Liquors—Search—
Premises for which license is granted to sell nonintoxicating li
quors at wholesale only may be searched by ofGcer who is not
armed with search warrant.

License issued for sale of nonintoxicating liquors by village,
under ordinance which was passed prior to amendment of ch.
321, Laws 1923, under facts stated, should be considered valid.

May 2, 1924.

Herman W. Sachtjen,

Prohibition Commissioner.

In your letter of April 29 you direct my attention to subsecs.
(29) and (30), sec. 165.01, and you state that one A— K
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of the town of O— has a license for the sale at wholesale only of
nonintoxicating liquors; and you inquire whether your deputy
may search the premises licensed without a search warrant.

Said subsec. (30), sec. 165.01, contains the following pro
vision, which is here pertinent:

"No person having a license for the sale of nonintoxicating
liquors to be sold for consumption upon the premises where
sold, * * * shall have in his possession on or about said
premises any intoxicating liquor. The commissioner, his depu
ties or any peace officer may inspect siuili premises at any rea
sonable time without warrant."

Prior to the amendment made by ch. 321, Laws 1923, the
licenses granted under subsec. (29), sec. 165.01, -were licenses
for the sale of nonintoxicating liquors to be consumed on the
premises only; and at that time any premises that were licensed
for the sale of nonintoxicating liquors could be searched without
a search warrant. But the amendment divides the licenses into

two classes—one class being the license to sell nonintoxicating
liquors to be consumed on the premises, and the other, nonin
toxicating liquors for wholesalers or distributors of nonintoxi
cating liquors. The amendment did not cover subsec. (30).
Said subsec. (30) provided t^at only those places licensed to sell
nonintoxicating liquors to be sold for consumption upon the
premises where sold can be inspected without a search warrant.

T am constrained to hold that under the plain lanquage of this
statute, only those premises can be searced without a search
warrant that have a license for the sale of nonintoxicating li
quors to be consumed on the premises only; and it follows that
in those cases where a license is held for sale of nonintoxicating
liquors at wholesale, the officer must be armed with a search war
rant before he can make a search of the premises.
You also state that your deputy has raided six licensed places

in the village of P— and found moonshine liquor in each place,
but that apparently the authorities in the city of P— were not
aware of the amendment by ch. 321, Laws 1923, which changed
the former licensing law. They granted permits under the
ordinance, which was passed under the old law, and which re
quired a $100 license fee. You state that on the preliminary
hearing the attorney for the defendant contended that the li
censes granted under the old law were void, because of the
amendment contained in ch. 321, Laws 1923, and that your
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deputies had no right to inspect the premises without a search
warrant; and you inquire as to our opinion in this matter.
The only thing contained in the ordinance which is incon

sistent with the statutes, as amended by said ch. 321, Laws 1923,
is the fee to be paid for the permit, and the license is called a
"permit" instead of a license."

It appears, also, that the village board passed a resolution au
thorizing the granting of the permits in question, but that the
clerk never delivered to the licensee or permittee a license or
permit with a description of the premises licensed. I take it,
however, that the resolution passed by the village board con
tained a description of the premises licensed. At any rate, I do
not. believe that it is absolutely certain that the permits or li
censes issued are void. It is true that they paid $100 instead
of $50, the ma.ximum re(iuircd by the present law; but the fact
that they paid more than the law permits does not in my view
of this matter absolutely make the permit void.
In view of the fact that the village council actually passed

upon the question of the granting of the permit, the matter
does not come within the ruling of our supreme court, in the
case of Walsh v. State, 180 Wis. 356. There the clerk issued
a license without being authorized to do so by the licensing au
thorities. Here, the omission was simply a ministerial act. I
do not believe that the defendants will be permitted to say that
the licenses in this case were void. While the question is not
entirely free from doubt, I would advise that you go on the as
sumption that the licenses or permits are valid.
JEM

Bridges and Ilighwuys—Counties—Damage—County is
liable for damage resulting from defects in state trunk higTiway
within its borders and in such part of county system of prospec
tive state highways as has become state highway under sec.
83.01, subsec. (5), Stats.

May 3, 1924.

Irving Breakstone*,

District Attorney,

Oeonto, Wisconsin.

In your letter of April 11 you ask whether a county is liable
for damage resulting from defects in a highway therein (1)
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where such highway is a part of the state trunk highway system
and (2) where it is a part of the county system of prospective
state highways.
(1) Where the highway is a part of the state trunk highway

system:

See. 81.15, Stats., allocating liability for damage arising from
highway defects, contains this provision:

"# * * damage shall happen by reason of the

insufficiency or want of repairs of a bridge, sluiceway or road
which any county shall have adopted as a county road and is by
law bound to keep in repair, such county shall be liable therefor
and the claim for damages shall be against the county."

Sec. 84.07, subsec. (1), Stats., provides in part as follows:

"Each county shall adequately maintain the portion of the
trunk highway system lying within it *' *

Since the county is thus bound to keep the state trunk high
way in repair, our question is whether or not such trunk highway
is a highway "adopted as a county road" within the meaning
of sec. 81.15, or if it is not, whether the words "and is by law
bound to keep in repair" may be read "or is by law bound to
keep in repair." I believe that one or the other of these con
structions is proper in view of what seems to me a pretty plain
legislative intent to impose the liability in question upon coun
ties. I arrive at my conclusion with regard to the intent of the
lawmakers from the following facts:

1. Sec. 1317, subsec. 5, Stats. 1921, expressly provided:

'' Claims for damages which may be due to the insufficiency or
lack of repair of the trunk system shall be against the counties
and sections 1339, 1340 and i340a of the statutes shall apply to
such claims * * *."

2. This section was repealed by sec. 165a, ch, 108, Laws 1923,
which was sec. 165a, Bill No. 1, S. (Revisor's Bill). To the bill
was appended a revisor's note, stating that see. 1317, subsec. 5,
was recommended for repeal because its provisions are fully
covered by sees. 1339, 1340 and 1340a, Stats. 1921.

3. Sec. 1339, referred to in the revisor's note, is now, without
amendment, sec. 81.15 quoted above. In short, the reviser con
sidered that see. 1339 put the liability on counties as fully as
did sec. 1317, subsec. 5. We may safely ascribe the same idea
to the legislature, for that body acted in the premises wholly
on the revisor's recommendation. Hence there fully appears a
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legislative purpose to continue in force the 1921 rule as to county
liability. To carry out this purpose, sec. 81.15, which is un
doubtedly ambiguous, may be given the interpretation which I
have suggested.
I advise you, therefore, that the county is liable for damage

resulting from defects in that part of the state trunk highway
system within its boimdaries.
(2) Where the highway is a part of the county system of

prospective state highways:
According to the provisions of sec. 83.01, subsec. (5), Stats.,

same parts of the county systems of prospective state highways
arc state highways and other parts are not. Those parts which
arc state highways the county must keep in repair by sec. 83.06.
Under the construction of sec. 81.15 arrived at above, the county
is liable for damages resulting from defects in such parts. As
to the portions of the systems which have not become state high
ways, I am of opinion that no liability accrues to the county,
for I can find no statute requiring the county to maintain them"
See XIII Op. Atty. Gen. 193, X 1134, VIII 535.
PEB

Elections—Town Supervisors—TuUic Officers — Attorney
general declines to advise district attorney in regard to election
of town supervisors.

May 3, 1924.

H. N. B. Caradine,

District Attorney,

Monroe, Wisconsin.

I have your letter in which you ask certain questions regard
ing the validity and effect of an election of town supervisors
other than the chairman.

I regret that I must decline to render an opinion in the
premises. By see. 14.53, subsec. (3), Stats., it is made the duty
of the attorney general to

"consult and advise with the district attorneys when requested
by them in all matters pertcUning to the duties of their office.
Inasmuch as town supervisors are not county officers, I do not
perceive any connection between the questions you ask and
your duties as district attorney.
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I may suggest, however, that the answer to your first ques
tion is indicated in V Op. Atty. Gen. 269, and that to your sec
ond iiiqiiiry in XITI Op. Atty. Gen. 138.
FEB

Elections—ViUacjG President—Public Officers—Attorney gen
eral declines to advise district attorney regarding validity of
election of village president.

A. L. Devos,
District Attorney,

Neillsville, Wisconsin.

May 3, 1924.

I have your letter in which you state the circumstances sur
rounding an election for the office of village president and ask
whether or not the election was valid.
I must decline to advise you in the premises for two reasons:
(1) It is not perceived how tlie matter pertains to the duties

of the district attorney, inasmuch as the village president is not
ex-officio a county officer. Hence the district attorney is not en
titled to an opinion concerning it. Sec. 14.53, suhsec. (3), Stats.
(2) One of tlie candidates has doubtless already received a

certificate of election. Where such is the case, it is not the
policy of this department to pass upon the certificate holder's
title to the office. The matter is for the courts alone
FEB

Counties—Dance Hails—Municipal Coi-porations—City not
excepted from provisions of eounty dance hall ordinance has
power to adopt such regulations of dance haUs as do not con
flict with county legislation but cannot permit dance halls to
remain open after closing hour fixed by county board.

Peter M. Huiras,

District Attorney,
Washington, Wisconsin.

May 5, 1924.

In your letter of April 15 you ask certain questions regarding
the power of cities and villages in Ozaukee county to regulate
dance haUs.
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Sec. 11 of the eountj' dcince hall ordinance provides as follows:

"This ordinance shall not apply to any duly incorporated city
or village which has by ordinance provided for the licensing and
regulation of dances, dance halls, amusement parks, carnivals,
bathing beaches and places of amusement."

Sec. 9 of the .same ordinance contains this provision:

"And no public dance or place of amusement herein named
shall be kept open after one o'clock A. M., excepting that on
New Year's Eve and on July 4th they may remain open until
two o'clock A. M., and such public dance or place of amusement
where a dance is held in the night time shall be kept well and
sufficiently lighted at all times."

Your state that at the time of the adoption of the county or

dinance none of the cities and villages in the county had pro
vided for regulation of dance halls or other places of amusement.
Since then, however, most of them have adopted ordinances at
tempting such regulation. These ordinances fix the closing liour
at two o'clock A. M. with an extra hour's allowance on New

Year's Eve and July 4.
Your ask (1) whether these cities and villages have power to

regulate dance halls, and (2) whether the ordinances extending
the closing hour beyond that provided by the county ordinance
are valid.

1. It is clear from the wording of see. 11 of the county or
dinance quoted above that the county board has not attempted
to except from the provisions of its ordinance those cities and
villages here in question wdiich, at the time of the adoption of the
county regulations, had no ordinances of their own on the sub
ject. We must, therefore, consider the county ordinance as ap
plying in full force to such cities and villages. See XIII Op.
Atty. Gen. 3.

See. 59.08, subsec. (9), which empowers counties to regulate
dance halls, contains the following provision:

"* * * The county board may except from the provisions
of such ordinances or regulation dance halls or other places of
amusement which are already satisfactorily regulated under the
provisions of any city or village ordinance. Nothing in this sub
section or in section 4599m shaU be so construed as to tuke away
from cities any of the powers which they now have to license
and regulate the places of aimisement here enumerated, nor to
prevent cities from passing more comprehensive or stringent
regulations."



254 Opinions of the Attorney GENERiVL

It seems to follow from this statute that cities not excepted
from the scope of the county ordinance may provide such regu
lations with reference to dance halls as do not conflict with the

county's regulation. They may regulate in a supplementary
way, but cannot relieve from any of the county restrictions.
XIII Op. Atty. Gen. 3, 4. Villages not excepted by the county
board have no power in the premises.

2. In view of the conclusion reached above, it is, in my
opinion, clear that the provisions of city and village ordinances
extending the closing hour beyond that fixed by the county are
void.

PEB

Municipal Corporations—Claims—General method for pre
senting claims against cities as required by sec. 62.12 (8) (a)
does not apply to presenting claims for expense of municipally
owned public utilities if council provides for method of audit
ing and paying such claims, as provided by sec. 66.06 (10)

(d). Stats.

May 5, 1924.

Tax Commission.

You have asked to be advised whether the provisions of sec.
62.12, subsec. (8), par. (a). Stats., apply to claims filed against
municipally owned public utilities, and in reply will say that
see. 62.12, subsec. (8), par. (a), is in general terras and pre
scribes a general rule for presenting claims and demands
against cities, and applies to all claims and demands against
cities except where a different or specific method is provided for
as to particular kinds of claims.

Sec. 66.06, subsec. (10), par. (a), provides a scheme for the
management and operation of a municipally owned public
utility managed by a nonpartisan board to be created by the
council. That provision is clearly mandatory.

Sec. 66.06, subsec. (10), par. (d), gives power to the council
of any city owning such a public utility to provide that the
departmental expenditures of such a municipally owned utility
may be audited by such commission and paid by the treasurer
upon warrants issued by the president and secretary of such
commission. This special method of auditing and paying such
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claims is not mandatoi'y and would not be in effect without
formal action by the town or village board or city council, and
without such action such claims would be presented, audited
and paid the same as other claims against the city, as provided
in sec. 62.12, subsec. (8), par. (a), Stats.
TLM

Labor—Women's Hours of Labor—Employer has no right to
employ woman during same day she has already worked maxi
mum length of time allowed under women's hours of labor law.

May 6, 1924.

Allen D. Young,

District Attorney,

Waukesha, Wisconsin.

You inquire whether under the statutes regulating the hours
of employment for women, if a woman works the full time
allotted by law for one employer, she could work additional
hours for another employer.

This question must be answered in the negative.
Sec. 103.02 provides:

"(1) No female shall be employed or be permitted to work
in any place of employment or at any employment for such
period or periods of time during any day, night or week, as
shall be dangerous or prejudicial to the life, health, safety or
welfare of such female. * * *"

It would be a violation of the statute if an employer engaged
a woman to work for him after she has already worked the
full time allowed by law. Any other construction given to the
statute would practically emasculate the law. All that would
be necessary in order to circumvent the law would be to have
different employers get together and between them divide the
time of the female employes. The employes could pass from
one employer to the other and stay within the letter of the law.

It must be noted that this statute is one that creates an offense

wliicli has for its object to limit the hours of labor of women
in any period of time. The motive or intent of the employer
does not enter into the offense as an element. It prohibits the

employment beyond a certain period, and any one who violates
it commits an offense, irrespective of his intent. The law in this
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respect is similar to tlie former law, whieli prohibited the sale
of intoxicating liquors to persons on Sunday.

in the case of Olson v. State, 143 Wis. 413, it was held that
the proprietor of a saloon whose bartender sells liquor therein
on Sunday is guilty of a violation, even though the sale was
contrary to his positive instructions and without his knowledge.
The employer violates the law if he employes a Woman at any
time when she has already worked the allotted time allowed
by law. He is guilty, although he may not know that she has
already worked, because the law makes it his duty to find
out, and he emjiloys her at liis peril, for the intent is not an
element of the crime.

JEM

Automohiles—Bus used only in carrying people between rail
road depot and owner's hotel, for which no fare is charged,
should be registered as motor truck under sec. 85.04 (4) (c),
Stats.

May 8, 1924.
Lancelot A. Gordon,

Assislatit Secretary of State.

I have your letter in which you make inquiry concerning the
registration of a 4500-lb. motor bus carrying fourteen persons
and used only in transporting people, without charge, between
a railroad depot and the owner's hotel for a period of about
sixty days each year.

It seems clear that the vehicle must be registered either as a
motor truck under .sec. 85.04, subsec. (4), subd. (c), or as a
bus under sec. 85.04, subsec. (4), subd. (d), Stats. The latter
subdivision apiDlies to every

"passenger carrying automobile, motor bus or other motor
vehicle, having a passenger carrying capacity of more than five
persons, en.storaarily engaged in can-ying passengers for hire."

The question is whether the car to which you refer is "custom
arily engaged in carrying passengers for hire." I am of the
opinion that it is not so engaged so long as no fares are charged.
If at any time a fare he collected, directly or indirectly, the
situation may he otherivise. On the facts as you have stated
them, however, you are advised that there is no requirement of
registration under subd. (d), sec. 85.04, subsec. (4), Stats.
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It' may be suggested that since the machine is a passenger
carrying vehicle, it is not a truck and, hence, that if it be not
registered as a bus under subd. (d) of the registration statute,
there is no provision for licensing it. I think it clear, however,
that it may very properly be registered as a truck under the
preceding subdivision. The definition of "motor truck' in sec.'

85.18, subsec. (1), Stats., bears out this conclusion. A vehicle
may be a truck though it carries passengers.
FEB

Education—Supervmng Teacher—County superintendent
of schools has power, acting alone, to remove supervising teacher
for cause.

May 9, 1924.

John Callahan,
Staie Superintendent.

In your letter of May 8 you inquire as to the correct construc
tion of the last sentence in subsec. (4), sec. 39.14, Stats.,
which provides as follows:

"* * * Any supervising teacher may be removed by the
joint action of the county superintendent and the committee on
common schools, provided he fails to perform diligently and ef
ficiently the duties imposed upon him by law or for any con
duct unbecoming a teacher."

It appears that ch. 329, laws of 1923, repealed subsecs. (1),
(2) and (3), sec. 39.14 and re-enacted said subsecs. (1), (2)
and (3) of said section in a modified and changed form. Under
the changes thus made in the law the power of appointing the
supervising teacher was placed in the hands of the county su
perintendent and the power fixing the salary was placed in the
hands of the county board of supervisors. The statute previous
to the enactment of said ch. 329 required a joint meeting of the-
parties in interest in appointing supervising teachers, inasmuch
as it was the duty of the county superintendent to nominate and
place the names of three persons before the committee on com
mon schools, and it was the duty of this committee to select
some of the three persons nominated. The committee on com
mon schools was abolished, but the legislature failed, probably
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through an oversight, to eliminate from the above quoted sen
tence from subsec. (4), see. t39,14, Stats., the words, "and the
committee on common schools."

The question confronts us whether the county supermtendent
of schools is now authorized to remove the supervising teacher,
acting alone. In the opinion to which you refer in your letter
the view was expressed that the superintendent would be re
quired to act jointly with the county board in removing the
supervising teacher. After careful consideration of this ques
tion I am persuaded that the county superintendent has the
power to remove the supervising teacher, acting alone. It is

the general rule under sec. 17.10 that county officers other than
those enumerated in this section may be removed by the of
ficer appointing them. The supervising teacher is probably not
an officer, but is rather an employe, but if he were an officer he
would come directly under the provisions of this section. But
I believe that under the above quoted provision of subsec. (4),
sec. 39.14. he is authorized to remove the supervising teacher,
as the committee on common schools has been abolished, and the
courts would be constrained to hold that the power granted by
this provision is now vested in the county superintendent alone.
Of course this power to remove is not absobite but is condi
tional, for he can only remove wlien the supervising teacher fails
to perform diligently and efficiently the duties imposed upon
him by law or for any conduct unbecoming a teacher.
I believe this answers your question.

JEM

Criminal Law—Gamhling—Slot Machines—Money found in
slot machine, in absence of showing to contrary, belongs to owner
of slot machine and should be returned to him by officer.

Slot machine taken without search warrant, under sec. 4531,
should be held by officer until court orders disposition of it.

Otto L. Glen,

District Attorney,
Clintonville, Wisconsm.

May 9, 1924.

In your letter of April 24 you state that the sheriff of your
county has arrested several different persons in different parts
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of the county, under see. 4531, for having slot machines in their
posession; that those slot machines were siezed by the sheriff

at the time of the arrest "without a search warrant, and were
taken into court where the defendants, each of thera, pleaded
guilty, and were fined by the court, each paying his fine and
costs; that some of the slot machines contained considerable

money, some as high as $100; and that the sheriff now has pos
session of all of these slot machines with the money in them.
You inquire, first,
"How is the sheriif to dispose of these slot machines?"
Under sec. 4539, Stats., when slot machines are taken under a

search wan-ant, the court is directed to cause the same to be
publicly destroyed, by burning or otherwise. There is no pro
vision, however, in sec. 4531, under which gambling devices

were taken, for destroying thera. I believe that the safest prac
tice for your sheriff is to hold tlie slot machines until a court
orders a disposition of them.

You inquire as to how' the sheriff is to dispose of the money
in the slot machines.

Money cannot be destroyed without violating a United States
criminal law. The court cannot order money destroyed even
though it has been used in gambling.

In an official opinion rendered by this department in 1912,

(See Op. Atty. Gen. for 1912, 268), it was held that money in
slot machines, in the absence of showing to the contrary, belongs
to the owners of the slot machines. It was there held that in

the absence of any statutory provision, it must be presumed
that the money belongs to the parties from whom it was taken.
You are advised, therefore, that the sheriff should return the

money in the slot machines to the owners of the slot machines

after holding it a reasonable length of time for other possible
owners to claim.

JEM
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Insurance—Taxation—Domesiic Mutual Insurance Com-

pames—Companies not organized under sees. 1896 to 1900, in
clusive, Stats. 1898 (201.02 to 201.19, Stats.), is exempt from
taxation under sec. 76.30 (2), Stats.

Commissioner of insurance is not required to collect taxes for

1923 from such company.

Claim for recovery of taxes paid during 1923 by such com
pany is barred by sec. 76.37 (2), Stats.

May 9, 1924.
W. Stanley Smith,

Commissioner of Insurance.

We have examined the question involved in your request
for an opinion as to whether or not the Herman Farmers Mutual

Fire Insurance Company of Irop Ridge, Wisconsin, is exempt
from taxes under sec. 76.30. This company was originally or
ganized in the year 1856 under a special act of the Wisconsin
legislature. The company operated under its original charter
and amendments by special acts until 1920. At that time, pur

suant to eh. 655, laws of 1917, now sec. 201.03, Stats. 1923, the
articles of the company were amended in compliance with the
provisions of said section.
The exempting provision relating to mutual insurance com

panies reads:

''Excepting domestic mutual insurance companies included
in section 76.34 and companies heretofore organized under sec
tions 201.02 to 201.19, inclusive, no domestic mutual insurance
company shall be required to pay any taxes, fees, or charges to
the state." Sec. 76.30, subsec. (2).

This subsection as originally adopted in ch. 290, laws of
1909, read:

"Excepting domestic mutual insurance companies included
in section 1220 or 1220a and companies heretofore organized
under sections 1896 to 1900, inclusive, no domestic mutual in
surance company shall be required to pay any taxes, fees, or
charges to the state by reason of this or any other section of the
statutes now in force or hereafter enacted unless the same shall,
by specific reference to this section, expressly include such com
pany.

It will be noted that the only changes which have been made
in this subsection are changes in the numbering of the sections
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referred to, except that the present subsection omits tlie lan
guage following the words "to the state."

The first class of companies excepted from the exemption,
namely, "domestic mutual insurance companies included in
sections 1220 or 1220a." are the domestic mutual life insurance

companies. Since the enactment of the original section, the
reference to these companies has only been changed by chang
ing the reference to the section taxing these companies as the
section numbering has been changed, the present section num
bering being sec. 76.34.
The second exception from the exempting provision contained

in the original subsection read "companies heretofore organ
ized under sections 1896 to 1900, inclusive." The original ex
empting subsection thus referred to sees. 1896 to 1900 as con

tained in the Wisconsin statutes of 1898. These sections in the

statutes of 1898 were by eh. 460, laws of 1909, repealed and en
tirely new provisions were enacted and given the same section
numbers, providing for the organization and management of
mutual and stock insurance companies.
In the Wisconsin statutes of 1913 the exempting subsection

became sec. 51.31, subsec. (2), and reference to sec. 51.32 was

substituted for the reference to sees. 1220 or 1220a, relating to
life insurance companies. The part following the words "to
the state" was omitted. The exempting subsection appears in
the Wisconsin statutes of 1921 as sec. 76.30, subsec. (2), and is
worded exactly the same as in the Wisconsin statutes of 1917,
except that the reference to the life insurance company taxing
section is changed from sec. 51.32 to sec. 76.34. As will be
noted the exempting subsection as to these other mutual com

panies now remains the same as originally enacted, with the
exception of the change in the statutes of 1923 of the reference
to "sees. 1896 to 1900, inclusive," to "sees. 201.02 to 201.19,
inclusive, and except that the present subsection omits the lan
guage following the words "to the state."

It seems clear that the exempting subsection was mtended to
retain subject to tax those companies "heretofore organized
under sees. 1896 to 1900, inclusive," on the taking effect of this
subsection on June 5, 1909. It should be noted that the subsec
tion as originally worded, and as the same now reads, refers
to mutual insurance companies included in specific sections re
lating to life insurance companies, and refers to "companies
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heretofore organized" under the sections relating to other
mutual insurance companies. The change in the numbering of
the sections relating to other mutual insurance companies was
made in the reviser's bill, No. 380, S., enacted as ch. 291, laws
of 1923.

The last amendment to the exempting subsection, 76.30, sub-
sec. (2), referred to in the statutes of 1923, is 1921 eh. 59, sec.
33, which reads:

"Section 33. Section 1211—31 of the statutes is renumbered
to be section 76.30 Fire and Marine Companies; License Fees.
Subsection (2) is amended by striking therefrom the figures
'1211—35' end by inserting in place thereof the figures '76.34.' "

The session laws of 1923 do not indicate that sec. 76.30 was
amended in any manner at the session of 1923. However, it
appears that the reference to "sections 1896 to 1900, inclusive,"
was changed in the statutes of 1923 to "sections 201.02 to
201.19, inclusive."

It seems clear that there can have been no legislative intent
to change this exempting clause to exclude other companies than
those included in the original enactment in 1909.

The company in question was organized under a special law
and, hence, was not a company "heretofore organized under
sections 1896 to 1900, inclusive." It is not believed that the
question is affected by the fact tliat the articles of the company
were amended in 1920. The company has been paying taxes
continuously since the enactment of the exempting clause and
was paying taxes before the enactment of this clause. It does
not appear that any question with regard to the exempting of
the company has been raised until within the last two or three
years, and the question has never been passed upon by this office.
In view, however, of the fact that this company clearly was not

organized under sees. 1896 to 1900, inclusive, I am of the opinion
that this company is entitled to the exemption and is not subject
to taxation under sec. 76.30.

You have informed us that the company has not paid the tax
for the present year, and you are advised that you are not re
quired to collect such tax.
The company has made a claim for the refunding of taxes

paid during 1923. These taxes were paid March 26, 1923. No
suit has been begun for the recovery of such tax. It is our
opinion that the claim for the recovery of such tax is now barred
by sec. 76.37, subsec. (2), which reads:
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"No suit shall be brought to restraiu or enjoin the collection
of any license fees imposed or provided for by sections 76.30
to 76.37, inclusive. Any company, corporation, or association,
aggrieved by the payment of any such license fee, may ■aiam-
iain a suit against the state for the recovery thereof in the
circuit court for Dane county within six months from the time
of the payment thereof. The state may be served with a sum
mons in such suit by delivering a copy to the attorney general
or having it at his office in the capitol with one of his assistants."
IILE

Elections—Corrupt Practices—"Peoples Committee" organ
ized to secure election of candidate for mayor of city, neither
personal campaign committee nor party committee, is required
to file verified statements provided by second sentence of 12.09
(5), Stats.; if it makes disbursements exceeding $50.00 it is
required to file sworn statement of disbursements provided for
by sec. 12.11, Stats.

May 9, 1924.
Fred R. Zimmerman,

Secretary of State.

You transmit a letter of inquiry addressed to you from a
resident of one of the cities of the state, stating in effect that
at the recent city election held there he was the secretary of the
"Peoples Committee," and that the aim of said committee was
to secure the election of a certain candidate to the office of
mayor of the city, who was elected. You ask to be informed
as to whether he, as such secretary, is required to file a state- •
ment of receipts and expenditures.

Referring to such inquiry, you ask whether sec. 12.09, subsec.
(5), Stats., applies to a committee, organization or group other
than those working for the election or defeat of state, district
or county candidates, and, if the secretary of said people's
committee is required to file expense statements, who the fi ling
officer is.

I assume that the "Peoples Committee," referred to in the
inquiry, was neither the personal campaign committee of the
candidate for mayor whose election it advocated nor a party
committee.

I am of the opinion that such committee, or its secretary,
was required to file with the county clerk the verified state-
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ment provided for by the second or last sentence of subsec. (5),
sec. 12.09, Stats., giving the name of the committee, the name
and address of each of its officers, its purpose, the nature of its
organization and its source of income; and if such commit
tee made disbursements in excess of $50.00 was further required
to file, also with the county clerk, the statement of disburse
ments provided for by sec. 12.11, Stats.

Giving the construction to the first sentence of subsec. (5),
sec. 12.09 that we have heretofore put upon it (XIII Op.
Atty. Gen. 60), I think it should be held that the words ''state
or federal office of public trust in this state" exclude a city or
other municipal or local office, so that the committee in question
was not required to file with the secretary of state the state
ment provided for in that sentence; but the object of the activ
ities of the committee being clearly for a political purpose within
the definitions of the corrupt practices act, the second or last
sentence of that subsection applies to such committees. See
opinion (above cited) to district attorney of Milwaukee county,
under date of February 5, 1924. That such a committee comes
within the provisions of sec. 12.11, Stats., and is required to
file the statement of disbursements under the conditions, at the
time and in the manner provided thereby, has also heretofore
been held by this department. Op. Atty. Gen. for 1912, 384.
FEB

Trade Regulations—Trading Stamps—Contest conducted by
newspaper in \vhich signing of coupon entitles holder to become
contestant for prize olfered is violation of trading stamp law;
if contest is open to anyone whether he signs coupon or not,
such law is not violated.

May 15, 1924.

J. Q. Emery,

Dairy and Food Commissioner.

You ask whether a so-called "Home Builders' Contest" con
ducted by a certain newspaper, "The Daily Wisconsin News,"
violates the trading stamp law contained in sec. 134.01, Stats.

Sec. 134.01 forbids the giving in connection with the sale of
any goods, wares, and merchandise.
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"any trading stamp, token, ticket, bond, or other similar device,
which shall entitle the purchaser receiving the same to procure
any goods, wares, merchandise privilege, or thing of value in
exchange for any such trading stamp, token, ticket, bond or
other similar device"

with certain exceptions not here material.

You submit a double page of the Daily Wisconsin News
of June 12, 1923, wherein the nature and the conditions of the
contest are set forth. A considerable portion of said double
page is also devoted to advertisements of various firms deal
ing in building supplies and in appliances to be used in homes.
From said double page, the following appears: $3500 in prizes
to be given to 1923 home builders "to encourage better home
building and more home building"; 68 prizes ranging in value
from $500 to $16; these prizes to be "presented in the form of
merchandise certificates redeemable at any firm listed on these
pages"; critics to judge the homes and prizes to be awarded
accordingly.

The merchandise certificates above mentioned are not given
in connection with the sale of any merchandise but only when
the winners of the contest have been determined. Hence, these
merchandise certificates are not material in considering the
question you ask.

On the double page above referred to, there appears also a
coupon which provides as follows:

"Clip This Coupon and Mail It Today!

Wisconsin News Building Contest Editor, Milwaukee:
I intend building a Bungalow. .Plat. .House... (Designate

by X which you intend to build.) Please enter my name in
your contest. The home will cost approximately
Name
Present Address
New Home
City
(Contest open to residents of Milwaukee and suburbs only.)"

In another part of the said double page, the following state
ment appears:

"Get your 'Hat in the ring.' Sign the coupon today."

It is my understanding that the entrants in the contest are
those and those only who fill out coupons as above described.

If such is the fact, it follows that the coupon entitles the holder
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thereof to a thing of value in exchange therefor, namely, the
privilege of becoming a contestant for the prizes that are of
fered. Therefore, the giving of such coupon in connection with
the sale of the newspaper comes within the prohibition of the
trading stamp law.

It should be added that if the contest is open to anyone
whether he fills out a coupon or not, then it cannot be said that
the coupon confers upon the holder thereof anything of value,
for the reason that the coupon gives to the holder no privilege

that he may not have without such coupon. In this latter situa
tion, no violation of the trading stamp law is found.
RMR

Corporations—Public Viiliiies—Taxation—Small local tele
phone company is not required to pay gross receipts license fee
upon sums collected by it for toll service, kept separate from its
other receipts and turned over in toto to Wisconsin Telephone
Company, which pays fee thereon.

May 15, 1924.

Solomon Levitan,

State Treasurer.

From your letter of recent date and the enclosed letter from
Messrs. Bowler and Bowler, of Sheboygan, Wisconsin, it ap
pears that the Wilson Telephone Company operates a small tele
phone line near Sheboygan; that it last year collected $532.40
from its subscribers for toll line service rendered them; that the

entire sum so received was turned over to the Wisconsin Tele

phone Company, with which the Wilson Company connects; and
that the Wisconsin Telephone Company included in its report
to the state treasurer all of the moneys so collected and paid a
license fee computed thereon. You ask whether these toll charges
are a part of the gross receipts upon which the Wilson Telephone
Company must pay a license fee under sec. 76.38, Stats.
I am of the opinion that the receipts in question are not part

of the "gross receipts" of the Wilson Telephone Company within
the meaning of sec. 76.38, Stats. The Wilson Company appar
ently acts merely as a collecting agent for the Wisconsin Tele
phone Company since it pays over to the latter concern the en
tire sum received from toll charges. It would not be altogether
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fair to compel both companies to pay fees upon the same sum.

The moneys are revenue to the Wisconsin Telephone Company
and the fee of that company is properly based thereon. They are

not revenue to the collecting agent, however, and hence can
hardly be said to be part of the gross receipts of that concern.

To avoid possible confusion I wish to point out that my
opinion is based upon the following assumptions of fact and does
not stand in the absence of any of such facts:

1. That the "toll line service" referred to consists in the

use of the Wilson Company's lines in connection with long dis
tance calls only.

2. That all of the money collected for such calls is paid over
to the Wisconsin Telephone Company.

3. That the money so collected is kept entirely separate from

the other receipts of the Wilson Company and is not treated
in the same way as sums collected for ordinary exchange service.

If the toll service collections are mingled with the general funds
of the Wilson Company, they probably become part of the "gross
receipts" upon which it must pay a license fee, notwithstanding

that they are subsequently paid out again.
RMR

Corporations—-Puhlic Utilities—Taxation—Small local tele
phone companies operating on so-called "mutual" plan are
within purview of sec. 76.38, Stats., and must file reports and

pay gross receipts tax. Several features of statute discussed.

May 15, 1924.

Solomon Levitan,

State Treasurer.

You have asked for advice with reference to the payment of
license fees under sec. 76.38, Stats., by various small telephone
eompanies of the so-called "mutual" type. With your request
you submit the reports filed in your office by twenty-odd of these
concerns.

While the companies are all of one general type, there is
great variety in the details of their organization and operation.
Some are apparently incorporated, and some are not. Some have
exchanges of their own, and some connect with the exchanges
of other companies. Some charge a specified annual or monthl-
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rental of each subscriber; some rely entirely upon assessments
to meet expenses as they arise, and some combine the methods.
In some, every user of the facilities is a member of the con
cern; in others, some users are members and some are " renters."
In a few instances when exchange service is furnished by an
other company, the latter collects its exchange charges direct
from its subscribers, while in other cases the mutual company
collects from its subscribers and in turn pays the exchange com
pany. In number of subscribers to the service, the companies
vary from half a dozen telephones to nearly three hundred.
So much for the diversities of management. There are two

outstanding features of similarity between all of the enterprises:
1. The telephone lines are owned directly or through the

corporate form by those who constitute a great majority of the
subscribers to the service (hence, the designation "mutual").

2. They are not operating primarily for profit but instead
for the convenience of their owners.

"With regard to the application of see. 76.38, Stats., to these
telephone companies, you have asked a number of questions
which I shall state and answer separately.

1. Must all or any of the companies pay the license fees re
quired by subsecs. (2) and (4) of the statute?
There are no court decisions bearing upon this question so far

as I can ascertain. A former attorney general has ruled, how
ever, that an unincorporated association, whose line is used only
by its members and wliich raises the funds necessary for main
tenance and exchange services by assessments upon such mem
bers, is not liable to pay a license fee to the state for the reason
that it does not "furnish telephone service for compensation,"
within the meaning of the statute. VI Op. Atty. Gen. 178; III
Op. Atty. Gen. 826. "We are faced at the outset with the neces
sity of determining whether this rule should be adhered to at
the present time.

After careful consideration I have concluded that I must

decline to follow the previous opinion, and, instead, must advise
you that all of the companies to which you refer are within the
scope of the statute and must pay the fees specified therein. I
shall state my reasons briefly:

Subsec. (2), sec. 76.38, Stats., imposing a license to be com
puted on the basis of gross receipts, applies in terms to

Pi
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"every person, copartnership, association, company or corpora
tion operating a telephone company exchange or toll line, or
both * *

Subsee. (4), providing that if the license fee computed ac
cording to subsec. (2) amounts to less than five cents for every
telephone instrument operated by the company, a fee of five
cents per instrument must be paid to the state, is made applicable
to

"any person, copartnership, association, company or corporation
owning and operating or operating any telephone line in this
state, with appliances for the transmission of messages of speech
or sound, and engaged in the business of furnishing telephone
service for compensation as owner, lessee, or otherwise, * *

Subsec. (1), requiring the filing of annual statements of re
ceipts, defines its scope in the same terms as subsec. (4).
In view of these definitions of the scope of the statutory pro

visions, our basic question seems to me to be whether or not a
"mutual" company is engaged in furnishing service for com
pensation within the legislative meaning of that expression. I
shall set forth several reasons which have led me to answer this
question in the affirmative, even with reference to the strongest
case for a contrary result, namely, that of the concern whose
entire revenue is derived from assessments upon its members.

a. As the word "compensation" is ordinarily used, it connotes
the payment of a return for a service rendered. In the instant
eases, the telephone users iiay a return to the company and the
company receives a return for that which it gives the subscribers.

The fact that the return is no greater than the cost of service,
and that it is not a definite and unvarying amount from year
to year seems to me immaterial.

b. "Compensation" is not a synonym for "profit." If the
legislature had meant to require a fee from the large commercial
companies alone, it would probably have used the word "profit."

c. The license fees are computed upon the basis of gross re
ceipts, not net profits. Therefore, every company has to pay a
tax on money which it expends upon cost of service and does

not keep. No reason is apparent why mutual associations should
not do this as well as profit-making companies. The profit factor
was clearly not meant to be determining.

d. Every one of these mutual companies is potentially a fur
nisher of service to persons not members of the association. The
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railroad commission has consistently taken the position that a
telephone company of the sort here in question cannot refuse to
serve nonmembers located within its territory, and cannot make
purchase of an interest in the association a prerequisite to ex
tension of service. See, for instance, In Be Eefusal of Superior
Rural Telephone Company to Extend Sei'vice, 17 "W. R. C. R. 55.
It follows that an association operating strictly on the assessment
plan and serving members only is at any time likely to extend its
facilities to nonmembers. Purely mutual character being such
an unstable condition, it seems undesirable to make it the basis
of a tax exemption and it is unlikely that the legislature intended
to do so.

ei No substantial reason in public policy is perceived why a
large mutual company with hundreds of telephones and thou
sands of dollars of revenue should go tax free simply because its
owners take their returns in the form of cheaper service instead

of dividends. If the small mutual companies be exempt, how
ever, the large ones must be exempt also. The statutes does not

make size a factor in its application.
I conclude, therefore, that each and all of the companies in

question must pay the license fee required by sec. 76.38, Stats.
2. Must all or any of the companies to which you refer file

with the state treasurer the statement or report required by sub-
sec. (1), sec. 76.38?

My answer is in the affirmative. This conclusion follows from
what has already been said with reference to the obligation to
pay license fees.

3. What rate of interest, if any, should be charged when the
license fees are not paid on time?
In my opinion the fees in question draw interest at the legal

rate of 6% per annum from the first day of March of the year
in which the said fees become due and payable. VI Op. Atty.
Gen. 178, 181; III Op. Atty. Gen. 828.

4. If a telephone company levies an assessment on its members
for the repair of its line, is the money thus raised subject to a
license fee as a part of the company's gross receipts?

This question is answered in the affirmative. The money raised

by assessment is received by the company on its own account and
is, therefore, part of its gross receipts. ̂ If the legislature had
meant to exclude such funds from the tax burden, it would prob
ably have made net receipts the basis of fee calculation. In this
connection see the discussion in answer to question No. 1 abo re.



Opinions of the Attorney General 271

5. If a telephone company collects money as an agent for an
other telephone company for toll line service, is the money thus
collected subject to payment of license fee, by the collecting
company ?

A substantially similar question is the subject of a separate
opinion prepared in answer to your request of April 21 re:
Wilson Telephone Company, (XIII Op. Atty. Gen. 266). I
shall, accordingly, not cover the ground again in the present
discussion.

6. If a telephone company enters into a contract with the Bell

Telephone Company to collect the toll receipts for a commission
of 15% of the amount collected, is the 15% kept by the collect
ing company subject to license fee? If so, is this 15% a part of
the company's toll line receipts or a part of its exchange serv
ice receipts?
I am of the opinion that the 15% kept by the collecting com

pany is a part of that company's toll line receipts, and must be
considered in calculating the license fee payable. It is money
received by the company as compensation for long distance
service rendered in part by it and seems to me to come plainly
within the statutory reference to toll line receipts.
7. If a telephone company owns no exchange where should it

pay its local license fee ?

The pertinent statutory provision is found in the following
part of subsec. (3), sec. 76.88:

"*. * * Tlie license fee upon eighty-five per cent of the
gross receipts from exchange service or business shall * * •
be paid to the treasurer of the town, city or village in which the
exchange is located, * "*

While a company may own no exchange, it must of necessity'
connect with one if it has more than a very few telephones on its
line. I assume that every company involved in this opinion
which does not own an exchange connects with that of some other

telephone company. In such a case, I am of the opinion that
the fee is payable to the treasurer of the town, city or village in
which such connecting exchange is located. This conclusion
does no violence to the language of the statute and achieves a
practical result, for if the contrary is held it is not apparent
just where the fee would be payable.
RMR
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Banks and Banking—Words and Phrases—Banking—Money

left "vvith cashier of bank, who placed it in envelope and put it in
bank's vault under agreement that it was to be loaned out on

real estate mortgages was not bank deposit and transaction was
not banking transaction, although bank's name was signed to
receipt by cashier who afterwards embezzled money.

Acting as loaning agent in that way is expressly declared not

to be banking business by sec. 224.02, Stats.
One leaving money with bank on such agreement is not -entitled

to share in equitable distribution of assets of bank in liquidation
proceeding.

May 15, 1924.
Dwiqht T. Parker,

Commissioner of Banking.

You advise that you have taken over the effects of the Green
wood State Bank for liquidation and find several receipts, of
which the following is a fair sample:

"Received from Joseph Quast $4500 to be loaned out on real
estate mortgages to net him 6% from March 6,1921.

Greenwood State Bank,
By E. F. Wollenberg, Cashier."

The receipts are all in substantially the same form except
that some of them do not specify the kind of mortgage on which
the money is to be loaned, and you ask to be advised if these
are proper claims against the bank's assets.

Sec. 221.03, subsec. (1), prescribes the general method for in
corporating banks, and sec. 221.04, subsec. (1), provides that a
bank so incorporated shall have the following powers:

"(a) To make contracts necessary and proper to effect its
purpose and conduct its business.

< <« « *

" (f) To exercise by its board of directors, or duly authorized
officers or agents, subject to law, all .such incidental powers as
shall be usual and necessary to carry on the business of banking;
by buying, discounting and negotiating promissory notes, bonds,
drafts, bills of exchange * * « and other evidences of debt;
*  * * by receiving commercial and savings deposits under
such regulations as it may establish ■ ^ * and by loans on
personal and real security as hereinafter provided; * *

Subsec. (2), sec. 221.04, provides that any bank may take and
receive for safekeeping and storage gold and silver, jewelry,
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money, stocks, securities and other valuables. This money was
not received for safekeeping but to be loaned out in competition
with the business of the bank.

Banking in its most enlarged sense has been defined to include
the business of receiving deposits, paying checks, lending money,
dealing in bills of exchange, etc. 1 Words and Phrases (Second
Series) 398; Weed v. Bergh, 124 N. W. 664, 141 Wis. 569; 25
L. R. A. (N. S.) 1217.

Sec. 224.02 provides:

"The soliciting, receiving or accepting of money or its equival
ent on deposit as'a regular business by any person * * *
or corporation shall be deemed to be doing a banking business,
whether such deposit is made subject to check or is evidenced
by a certificate of deposit, a pass book, a note, a receipt, or other
writing, provided that nothing herein shall apply to or include
money left with an agent, pending investment in real estate or
securities for or on account of his principal."

These several receipts seem to cover situations squarely within
the express exception in the above statute. It creates a mere
agency for loaning the particular money in the particular man
ner specified, and the persons so dealing with the bank were
chargeable with knowledge of the limitations on the power of the
bank to transact business and the express provision in the sec
tion above referred to against the bank's doing business as a bank
in that manner, and the bank depositors and persons dealing
with the bank within its powers could not have their interests
prejudiced by transactions of this character which are expressly
prohibited.

This department has passed upon somewhat similar questions
in a number of opinions, to which your attention is called.
A bank cannot engage in the abstract business, and there is no

liability on the part of the bank on account of bank officers doing
such business. XII Op. Atty. Gen. 242.
A bank has no power to engage in the general business of

acting as agent for investment and reinvestment of money. VIII
Op. Atty. Gen. 668.
From the foregoing opinions and the express limitations in sec.

224.02, Stats., I am of the opinion that although the name of
the bank was signed to these receipts it would not make it liable
because the transaction of business in that manner was expressly
prohibited by the statutes, and that seems to have been the un
derstanding of the bank officials because you state that this
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money was not in fact mixed with the funds of the bank and
does not appear upon the bank's books, but was kept separate
to be used in the particular manner specified.
Suppose when this bank was taken over by you those en

velopes had been found in the vault with the money still in the
envelopes and with the special contract indorsed on them, could
you have taken it over with the assets of the bank and dis
tributed it pro rata among the general depositors?

It seems very clear that question would have to be an
swered in the negative because these people were not willing to
place their money in that relation to the bank and they no
doubt would have been very quick to object to such a distribution
of their money. That should be a proper test here when the more
they trusted, this special relationship failed them. This is not
now a question between the bank and the owner of these special
funds, but between them and the general depositors of the bank
who have a right to the full protection of the law in the proper
distribution of the funds of the bank.
TLM

Taxatioj)—Tux Sales—Resolution of county board adopted in
1888, by authority of what are now sees. 75.34 and 75.35, Stats.,
constituting continuing direction for sale and assignment of tax
certificates held by county, at their face in county orders, if un
modified or unrevoked by subsequent resolution or action of
board, continues to govern such assignments where offers to
purchase certificates come within terms of resolution; otherwise,
they may be sold at face and interest as provided by sec. 75.34
(1), Stats.

May 15, 1924.
Max Van IIecke,

District Attorney,
Merrill, Wisconsin.

Under date of Api-il 28 you state that in 1888 the county
board of Lincoln county adopted a resolution (a copy of which
you have since forwarded) directing the county treasurer to
sell all tax certificates belonging to the county for tlie face of
them and expres.sly doing away with the paying of any interest;
that the treasurer has several thousand dollars worth of such cer-
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tifieates for which an offer has been made, such offer being the
amount of the face of the certificates without interest. You
further state that you can find no record that the county board
has ever changed the direction contained in said resolution, and
that it is your opinion that such direction still governs; and
you ask to be advised whether your opinion is correct.
The resolution referred to (eliminating unessential portions)

reads as follows;

"That the county treasurer is hereby instructed to deliver to
the county clerk on or before January 1, 1887, all the tax cer
tificates there are in his hands at that date belonging to Lincoln
county. * * * and as soon after the tax sale in each year by
said county treasurer as possible said treasurer shall deliver to
said county clerk all the tax certificates that may have been bid
in by said county * * * Until further orders by this board,
all tax certificates shall be sold by said clerk for their face value
in Lincoln county orders. Said clerk" shall pay over to the
county ti-easurer every three months or at the end of each quar
ter the amount received by him from the sale of all tax certifi
cates for that quarter and shall at the same time accompany said
statement with a certified statement that that is the amount he
has sold.''

Assuming the fact to be that there have never been any
"further orders" by the board on the subject since the adoption
of the resolution in 1888, and assuming further that the board
has not directed the treasurer, under the provisions of sec. 74.44,
Stats., to buy in and become the purchaser of all lands sold for
taxes (which direction in itself would constitute such "further
orders" VII Op. Atty. Gen. 352), I concur in your opinion,
with the (lualification hereafter noted.
Presumably, the resolution was adopted pursuant to the au

thority contained in what are now sees. 75.34 and /5.35, Stats.
Subsec. (1), see. 75.34, directs the county treasurer "when no
order io the contrary shall he made by the county board" to
assign tax certificates held by the county to any person offering
to purchase the same for the amount for which the land described
therein was sold, with interest thereon at the rate of fifteen per
cent; subsec. (2) of this section prohibits the county board from
selling or directing the sale of tax certificates held by the county
at less than the face value thereof unless published notice of
the intention so to do shall have been previously given; sec.
75.35 provides:
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"The county board may, by an order to be entered in its rec
ords prescribing the terms of sale, authorize the county clerk or
the county treasurer to sell and assign the tax certificates held
or owned by the county. * * *"

These provisions were in force in 1888, except that the rate
of interest mentioned in subsec. (1), sec. 75.34, Stats., has been
changed from 25 to 15 per cent, and the word "value" in subsec.
(2) (formerly sec. 664) has been inserted after the word
"face." "Face value," as used in the statute, means

"the amount named in the paper [certificate], not including
interest or anything determinable by computation or evidence
aliuvde." Olson v. Tanner, 117 Wis. 544.

Hence, the board had authority to adopt the resolution direct
ing the sale and transfer of tax certificates held by the county
at their face value. The county board is a perpetual body cor
porate (Perry v. State, 9 Wis. 19; III Op. Atty. Gen. 731), and
a direction of the character embodied in the resolution contin
uous in force until changed by that body. So that there is an
existing lawful order of the county board contrary to the direc
tion of subsec. (1), sec. 75.34, Stats., authorizing the county
clerk to sell and assign tax certificates held by the county pre
scribing the terms of sale to be for the face value of the cer
tificate under the authority of sec. 75.35, Stats., ivhen paymeiit
■IS made in Lincoln county orders, to which case I think such
order, contrary to the statute, is plainly confined by the resolu
tion. In other words, it is my opinion that if the offer in ques
tion is to purchase the tax certificates held by the county by the
jiayment of the face value thereof in cash and not by county
orders, it is not an offer under the resolution; and that if no
offer is made under the resolution, the cei-tificates may be sold
only under the provisions of said sec. 75.34, subsec. (1), which
requires the payment of 15 per cent interest in addition to the
face of the certificates.

It seems clear enough that the whole purpose of the resolu
tion of 1888 was to give the county orders, which were then
doubtless below par, a higher financial status than they other
wise would have, and I think it is safe to assume that that ob
ject has long since ceased to exist, and that if the resolution is
still in force it is because, through oversight, the county board
has failed to rescind or modify it. I think the county clerk
should be cautioned that if he makes any assignment under the
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resolution of 1888 he should be very certain that it is still in
force, as he would act at his peril if it is not. Attention is also
called to the fact that the resolution of the board does not au
thorize the treasurer to sell or assign tax certificates held by the
county, but gives such authority to the county clerk. The treas
urer's authority to sell is derived from said sec. 75.34, subsec.
(1), Stats.

FEB

Corporations—Amendment of articles under sec. 180.07,
Stats., may be made by corporation whose outstanding stock has
fallen below 20 per cent of amount authorized. Contra with
regard to amendment increasing authorized capital stock.

May 15, 1924.

Fred R. Zimmerman,

Secretary of State.

You state that a certain corporation is authorized to issue
30,000 shares of capital stock; that 17,000 shares were actually
issued; that all of these but 4,000 have been retired; and that
the corporation now seeks to amend its articles of incorporation.
You ask whether it has power to amend its articles in view of
the fact that the amount of paid in stock has fallen below 20 per
cent of the total authorized, and the amount subscribed is less
than 50 per cent of such total.
I am of the opinion that an amendment for any of the pur

poses permitted by see. 180.07, Stats., including increasing or
diminishing capital stock, may be made in spite of the fact that
only 4,000 out of 30,000 shares are outstanding. The section
in question provides:

"Any corporation organized under this chapter, may at any
meeting of its members by a vote of at least the owners of two-
thirds of all the stock then outstanding * * * amend its ar
ticles of organization"

in specified particulars. There is no express limitation upon
the authority thus conferred unless amending the articles be
"transacting business with any others than its members" within
the terms of sec. 180.06, subsec. (3). I am convinced, however,
that an amendment is not the sort of transaction there referred

■m
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to. Neither do I perceive any implied limitation upon the power
of amendment conferred by sec. 180.07 so far as percentage
of authorized stock subscribed and paid in is concerned.
There is, however, a difference between amending the articles

and filing the amendment with the secretary of state. "With
reference to the filing of amendments, thete is the following pro
vision in sec. 180.10, Stats.:

"No amendment to the articles of any corporation, increasing
the capital stock, shall be filed unles.s accompanied by the af-
fidarit of the president and secretary that at least one-half of
the capital stock, including the proposed increase, has been duly
subscribed and at least twenty per centum thereof actually
paid in."

It seems clear that this section requires not only that the
given percentages .should once have been subscribed and paid in,
but that they shall be subscribed and paid in at the time of
filing the amendment. The purpose of the requirement is to

• insure that persons dealing with the corporation be not misled
by a large advertised capitalization, but rather be protected by
a certain minimum of actual a.ssets in the hands of the corpora
tion. See XIII Op. Atty. Gen. 73, 74. This object is not
achieved if the statute be construed to require no more than a
50 per cent subscription and 20 per cent payment at some former
time without reference to the present state of affairs. The
prospective creditor of the concern is primarily interested in
its present condition.
You are advised, therefore, that in the concrete ease stated,

an amendment increasing the authorized capital stock to
$50,000, for example, may not lawfully be filed until, in addi
tion to the $4,000 now paid in and outstanding, $21,000 more
be subscribed and $6,000 more be paid in. An amendment in
regard to any of the other particulars specified in sec. 180.07,
however, may be filed without such additional .subscription and
payment.

In your letter, you suggest the further question whether sees.
180.06 and 180.10 taken together require that a corporation
sliall continuously maintain the stated percentages of stoek paid
in and subsci-ibed in order to enable it to transact business. The
law in this regard is very doubtful, owing to the indefiniteness
of the statutes, and the point is one of considerable importance.
In view of tliese facts, and for the reason that the concrete sit
uation set forth in your letter does not raise the question, I pre-
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fer not to anticipate it but rather to wait luitil it is directly
presented by a specific state of facts. In the meanwhile, it is to
be hoped that the legislature will more clearly define its policy.
RMIl

AutomoUlcs—Tra-Ucrs—Regiiitvation not required for sled
trailers.

May 15, 1924.

Fred R. Zimmerman,

Secretary of State.

In your letter of May 8 you ask whether registration is re
quired for certain heavy trailer sleds or sleighs used by a paper
company for hauling pulp wood and dragged behind a heavy
tractor.

It is my opinion that the sleds are not within the purview
of sec. 85.04, Stats., and need not be registered. Subd. (e), sub-
sec. (4) of the statute referring to "trailers and semitrailers"
seems to me to apply to trailers having wheels and not to sleds
of the sort to which you refer. The purpose of the registration
statute is to require those vehicles which damage the roads to
contribute to their upkeep in rough proportion to the amount
of damage done. So far as I am aware, sleds hauled over snow
work little or no injury to the highway surface. I do not, there
fore, believe that the statute should be construed to apply to
them. It would plainly be inapplicable were the sleds drawn
by horses.

FEB

Indigent, Insane, etc.—Minors—Puhlic Ofioers—Board of
control has power to transfer child from state public school al
though commitment order of juvenile court uses language which
may be construed as forbidding such transfer.

May 17, 1924.

Board op Control.

John J. Hannan, Secretary.

In your letter of May 10 you state that one B was
committed to the state public scliool by the superior court of

' Dane county; that the order of commitment provides that
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"Said child be not indented out to any family but be re
tained at said school for mental observation until further order
of the court;''

and that the boy is probably feeble minded. You ask "whether
the state board of control has authority to order the transfer of
the boy from the state public school to some other institution
under the jurisdiction of the board.
I am of the opinion that the state board of control has the

authority in question. Sec. 48.20, subsec. (2), Stats., referring
to the state public school, contains the following provisions:

"* * * Any child may * # * at any time after its ad
mission be transferred by the board to some other more appro
priate institution."

The authority so conferred has no express qualifications. I
find no statute empowering the juvenile court to forbid the
transfer of a child by the state board of control. I conclude,
therefore, that in so far as the provision above quoted from the
commitment order attempts to compel the board of control to re
tain the boy exclusively at the state public school, it is ineffec
tual. While the language used in such commitment may be con
strued as forbidding such transfer, I doubt that it was so
intended.

PEB

AutomoMes—Omnmon Carriers—Educatimi — Transporta
tion of Pupils—Motor vehicle used for transportation of pupils
and not used for other passenger-carrying purposes for hire is
not common carrier under sec. 194.01, Stats.; owner of such
vehicle is not obliged to furnish bond as common carrier under
provisions of sec. 194.02, Stats.

May 17, 1924.
Lee 11. Cranston,

Assistant District Attorney,
Green Bay, Wisconsin.

In your letter of April 30 you present the following ques
tions for an official opinion from this department:

1. Is a person uffio operates a motor truck for the transporta
tion of pupils under sec. 40.16, subsec. (2), par. (a), Stats.,
customarily engaged in carrying passengers for hire under sec.
85.04, subsec. (4), par. (d), Stats.?



Opinions of the Attorney General 281

2. Is a person operating a truck for transportation of pupils
a common carrier under ch. 194, Stats. ?
You state that the truck so used for transportation is prin

cipally engaged in trucking work on a farm and that the trans
portation of the pupils is done more for the accommodation of
the school district than for profit.

1. Your first question is covered in an opinion by this depart
ment to Hon. John Callahan, superintendent of public instruc
tion, on April 24, 1924, XIII Op. Atty. Gen. 220, which holds
that a motor vehicle used by a person under contract with a
school district to transport pupils pursuant to sec. 40.16, Stats.,
and not used for other passenger-carrying purposes for hire is
not subject to the payment of the additional license fee pre
scribed by sec. 85.04, subsec. (4), par. (d), Stats. The facts
given in the opinion are squarely in point.

2. Your second question is answered in the negative. Sec.
194.01, Stats., provides:

"Every person, firm or corporation operating any motor
vehicle along and upon any public street or highway for the
carriage of passengers for hire and affording a means of local,
street or highway transportation similar to that afforded by
street railways, by indiscriminately accepting and discharging
such persons as may offer themselves for transportation along
the course on which such vehicle is operated or may be running
is hereby declared to be a common carrier. ® * *"

Here the motor vehicle used for transporting pupils does not
furnish transportation similar to that offered by street railways.
Further, the nature of the contract entered into by the person
transporting the pupils, which was considered at some length in
the opinion above referred to, is such that the person engaged
in operating the truck cannot be considered as engaged in
carrying pa-ssengers for hire. This department is of the opinion-
that the person operating the truck is not a common carrier,
and therefore is not obliged to furnish a bond as such common
carrier, under the provisions of sec. 194.02, Stats.
ML
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Criminal Law—Manslaughter—Intoxicating Liquors—Moon
shine—Sale of moonshine for beverage purposes, drinking of
which causes death of buyer, if seller is guilty of culpable neg
ligence, is sufficient. to sustain conviction of manslaughter.

James Murray,

District Attorney,
Pond du Lac, Wisconsin.

May 19, 1924.

You state that a certain man in your county died from the
effects of drinking moonshine and was found dead in liis auto
mobile shed ten hours after he drank the moonshine. You also
state that you intend to charge the seller of the moonshine with
manslaughter and you desire my opinion in this matter. You
refer to the official opinion in XI Op. Atty. Gen. 378.
In Bex V. Martin, 3 C. P. 211, 14 E. C. L. 273, it was held

that giving a child spirituous liquor in a quantity unfit for its
tender years renders the person guilty of manslaughter, but in
the particular case the accused was held not guilty because the
child had taken the liquor in its own hands and had drunk it.
On the authority of the Martin case it was held in the opinion
above referred to that a person who gave another moonshine,
from the effects of which he died within a few hours, is not
guilty of manslaughter in the fourth degree unless the deceased
could not act from his own volition.

Since Avriting the above-mentioned opinion, I find a later ease
where accused provided deceased with liquor containing 57 per
cent of pure alcohol, as a result of drinking of which liquor de
ceased died of alcoholic poisoning, and in which case the court
in affirming the conviction for manslaughter held that the fact
that deceased drank the liquor voluntarily was no defense.
Tkiede v. State (Nebr.), 182 N. W. 570, 574.
In the Thiccle case prosecution was brought under a statute

that made it manslaughter to kill another without malice or un-
intentiallj' while the slayer is in the commission of some unlaw
ful act. On page 573 the court said r

s? * jj. giving or furnishing of
intoxicating liquors, unaccompanied by any negligent conduct,
though unlawful, is but an act merely malum prohibitum. The
person who ti-eats his friend, even though the act be unlawful,
has no intent to harm, nor is such an act calculated or intended



Opinions of the Attorney General 283

to endanger the recipient of the liquor. We cannot go so far
as to say that such an act, prompted perhaps by the spirit of
good-felioAvship, though prohibited by law, could ever, by any
resulting consequence, be converted into the crime of man
slaughter; but, where the liquor, by reason of its extreme po
tency or poisonous ingredients, is dangerous to use as an in
toxicating beverage, wiiere the drinking of it is capable of pro
ducing direct physical injury, other than as an ordinary intox
icant, and of perhaps endangering life itself, the case is dif
ferent, and the question of negligence enters; for, if the party
furnishing the liquor knows, or was apprised of such facts that
he should have known, of the clanger, there then appears from
his act a recklessness which is indifferent to results. Such
recklessness in the furnisliing of intoxicating liquors, in viola
tion of law, may constitute such an unlawful act as, if it results
in causing death, will constitute manslaughter."

Again the court said concerning the sufSciency of the evidence
in that case (pp. 573-574) :

"The defendant, it seems, distilled this liquor himself. It was
at least home-made whiskey. The danger of drinking such li
quor, by reason of its extreme potency and its freciuently con
taining poisonous ingredients, is commonly known. The de
fendant may have been dealing with an unknown quantity, but,
as was said in the Keever case, he was handling a dangerous
weapon. There is evidence to show that he knew this particular
liquor was extremely powerful. He saw its effect on Chris Nel
son and on Stromer in the morning; yet that evening he offered
it to the Prosser bovs and invited them to drink all they wanted.
There is substantial proof that the liquor was dangerous. That
two drinks of it would paralyze three men within a few minutes
after drinking, and that one of these men, as a result, slmuld
die in a few hours, as happened in this case, sufficiently raised
the issue of its dangerous character for the jury.
In view of the holding in the above Thiede case, that the fact

that the liquor was voluntarily drunk is only a concurring cause
with that of the defendant and is not a defense, and also in
view of the decision of our supreme court in the case of Maxon
V. State, 177 Wis. 379, decided since the opinion of the former
attorney general above referred to was rendered, we believe
that if the defendant is guilty of culpable negligence in the sale
of such liquor, when the other elements of manslaughter are
present, a conviction for manslaughter can be upheld.
In this connection it is well to remember that culpable neg

ligence under sec. 4363 means ordinarily negligence and that a
charge of manslaughter under this section may be sustained even
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when death results from the performance of a lawful act by
lawful means but not with usual and ordinary care. Clemens
V. State, 176 Wis. 289.
JEM

Indigent, Insane, etc.—Legal Settlement—Feeble-minded boy
of eighteen who has lived with his mother in one municipal
corporation in Wisconsin for twenty months has legal settle
ment in that place.

Board of Control,
John J. Hannan, Secretary.

May 21, 1924.

In your letter of May 8 you state that one R— H was
committed to a Minnesota institution for the feeble-minded in

August, 1921; that he was paroled to his parents two weeks
later; that his father died shortly thereafter; that in September,
1922, his mother remarried; that on the same day she moved
from Minnesota into Wisconsin, taking the boy with her;
that he has lived with her in this state ever since; that he is
eighteen years of age, feeble-minded and epileptic; and that while
he is not now under the supervision of any state or local author
ities, he is likely to become a public charge in the state. You
ask several questions with reference to this boy which I shall
state and answer separately.
1. Has the boy gained a "residence" in Wisconsin?
Assuming that the mother and son have lived in one place

since their removal into Wisconsin, my answer is in the affirma
tive. The mother has acquired a degal settlement 5n the
municipal corporation where she has made her home for the
past year by subsees. (1) and (4), sec. 49.02, Stats. The son,
has, therefore, obtained a legal settlement in the same place by
subsec. (2), Stats.

2. Would the state board of control be acting within its rights
in insisting that the state of Minnesota take the boy back into
that state?

In my opinion the board has no such authority. None is
conferred by any statute with which I am acquainted. The boy
has a legal settlement in the municipal corporation ,o£ Wiscon
sin in which his mother has such settlement.
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In view of my answer to your second question, the third ques
tion needs no attention.

FEB

Bonds—Bridges and Highways—Town bonds for improve
ment of prospective state highways issued since ch. 108, Laws
1923, became effective under provisions of ch. 67, Stats, (see.
67.16), in counties not containing city of first or second class,
are limited by sec. 67.04 (5) (d) to ten thousand dollars. Bonds
issued in excess of such limitation cannot be certified to by at
torney general.

May 23, 1924.

R. W. Davis, CJiainnan,

Town of Bangor,
Bangor, Wisconsin.

Re: Town of Bangor highway improvement bonds, $50,000
I have had under consideration the certified copy of the pro

ceedings preliminary to the issue of the above described bonds
submitted by you, pur.suant to resolution of the town board, with
your letter of May 1.
I was almost immediately met with the limitation contained in

par. (d), subsec. (5), see. 67.04, Stats., which authorizes a
town board

"To provide any sum within its constitutional limitation of
indebtedness for building roads, when the town is located in a
county containing a cily of the first or second class; and in all
other towns to provide a sum for that purpose not exceeding ten
thousand dollars."

The bonds in question are issued under the provisions of ch.
67 and are for more than $10,000 and the town is in a county
which does not contain a city of the first or second class.

Sec. 67.04 of said chapter provides:

"Municipalities are empowered to borrow money, subject
to the general limitation of amounts prescribed by section 67.03,
and subject in some specific eases to the further limitatwns pre
scribed by this section, and to issue bonds therefor, for the pur
poses enumerated in this section."

Then follow the provisions as to the different cla.sses of
municipalities, including to\vns, which contain the limitation on
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the amount of bonds which can be issued for road purposes be
fore quoted.

Subsec.. (1), sec. 67.03, Stats., provides:

"Every municipality may borrow money and issue municipal
obligations therefor for the purposes specified and by the pro
cedure provided in this chapter, and for no other purpose
and in no other manner, excejit as provided otherwise in subsec
tions (7) and (8) of section 67.01; * *

Prior to the going into ett'ect of eh. 108, laws of 1923, in

May, of last year, par. (c), of said subsec. (8) hist re
ferred to, excepted from the provisions of ch. 67 highway bonds
issued by authority of sees. 1317m—12 to 1317m—15, but by sec.
148 of said ch. 108, said exception was unconditionally repealed,
and sees. 1317m—12 to 1317?n—15 were consolidated and renum

bered and became a part of said ch. 67 as sees. 67.13 to 67.16,
inclusive, except subsecs. (4) and (5) of sec. 1317m—13 which

were revised and renumbered to be sec. 83.15, with which we are
not now concerned.

The initial resolution for the issuing of the bonds here in
question is for the issuing of bonds under the provisions of sec.
1317m—13, Stats. 1921, which are now sec. 67.16 and a part of
said ch. 67. I think it very probable that the legislature, in
transferring the provisions relating to town bonds issued for the

purpose of improving prospective state liighways to ch, 67 and
absolutely and unconditionally repealing the exception formerly
contained in said chapter, overlooked the fact that towns in
counties not containing a city of the first or second class were
limited by said ch. 67 to the issuing of bonds in an amount not
exceeding $10,000. However, I think there is no. way by which
the limitation can now be avoided as there was no saving clause
in the repealing act and there is no ambiguity in the sections of

the statute referred to which would give an opportunity for con
struction.

The question has been fully considered by the attorney gen
eral and the staff of the department, and the conclusion was ar
rived at yesterday without dissent that certifications of more
than $10,000 of these bonds submitted must be refused on the

ground that the issue exceeds the statutory limitation on the
amount of bonds for road purposes which can be issued by the
town of Bangor.
FEE
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Courts—Justice Court—Criminal Law—Acquittal or couvic-
tion of justice of peace not having jurisdiction of offense charged
is not former jeopardy and is not bar to subsequent trial in court

which has jurisdiction.

Matt Patterson, Secretary,
Conservation Commission.

May 23, 1924.

You submit the following set of facts: a conservation warden
arrested two men for dynamiting fish, in violation of subsec.
(1), sec. 29.29, Stats., and took them before a justice of the
peace, where they pleaded guilty and were fined $200 each.
Both paid their fines to the justice. After doing this, they
consulted an attorney, who informed them that the justice had
no power to act in a case of this nature, whereupon the justice
returned the fine paid. The conservation warden has arrested
these men again, and the district attorney is prosecuting the
case.

You state that the district attorney desires an opinion as to
whether or not these two men can be tried again for the same

offense for which they were tried in justice court. The question
is whether, in the second trial, the accused can raise the plea of
former jeopardy.
In the fifth amendment to the United States constitution, it

is provided,

"nor shall any person be subject for the same offense to be twice
put in jeopardy of life or limb;"

and in see. 8, art. I of the Wisconsin constitution, it is provided,

"No person for the same offense shall be put twice in jeopardy
of punishment.'

A person is not put in second jeopai-dy unless his acquittal or
conviction was by a court having jurisdiction to try him for the
offense charged, and his acquittal or conviction by a' justice
of the peace or other court not having jurisdiction of the offense
is not former jeopardy and is no bar to a subsequent trial in a
court which has jurisdiction. 16 Corpus Juris 239; Common
wealth V. Goddard, 13 Mass. 455, 457; Graf ton v. United States,
206 U. S. 333, 345. See also II Op. Atty. Gen. 320, 321.
The penalty for the offense charged in the instant ease is pre

scribed in subsec. (1). sec. 29.29, Stats., as foUows:
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"* * * Violations of this subsection shall be punished by
a fine of not less than two hundred dollars nor more than five

hundred dollars, or by imprisonment in the county jail not less
than nine months, nor more than one year, or by both such fine
and imprisonment."

By subsec. (5), sec. 4739, Stats., the criminal jurisdiction

of a justice of the peace is limited

"to hear, try and determine all charges for offenses arising
within their respective counties, the punisliment whereof does
not exceed six months' imprisonment in tlic county jail or a fine
of one liundred dollars, or both such fine and imprisonment, ex
cept as otherwise provided."

From the statutes above quoted, it is clear that the justice of

peace did not have jurisdiction to try the offense in question. It
follows, therefore, that the trial before the justice of the peace
is no bar to a subsequent trial in a court of competent juris
diction.

JEM

Criminal Law—Intoxicating Liquors—Second Offenses—
Municipal Corporations—Ordinajices—Prosecution under state
prohibition law is not barred by prior conviction under city ordi
nance penalizing same offense.

May 23, 1924.
George A. Siiaughnessy,

District Attorney,
Milwaukee, Wisconsin.

In your letter of May 16 you state that there is in force in the
city of Mihvaukee an ordinance prohibiting the sale, manufac
ture, possession and transportation of intoxicating liquors; that
the ordinance provides that the term "intoxicating liquors" shall
mean the same in such ordinance as in the national prohibition
act; and that certain persons have been convicted and fined
under said ordinance. You ask whether it is the duty of the
district attorney or police officers having knowledge of the of
fense to make complaint thereof under sec. 165.01, subsec. (2),
par. (g). Stats.
My answer is in the affirmative. Violation of the ordinance

is clearly a violation of sec. 165.01, Stats., the state prohibition
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law. The prior eonvietioh under the city ordinance is not a bar
to further prosecution upon any theory of double jeopardy. X
Op. Atty. Gen. 1155, 1158. Neither was it a conviction under
the national prohibition act notwithstanding that the ordinance
incorporates the definitions of intoxicating liquors found in that
act, and hence, it is not a bar under sec. 165.01, subsec. (34),
Stats.

JEM

Education—Residence—Tuition—Grandmother who moves

into village from town for purpose of allowing her granddaugh
ter, who is member of her family, to attend ninth and tenth
grades of first-elass graded school, and who has no present in
tention of leaving village, is resident of village.

Town from which grandmother came is not liable for grand
daughter's tuition to village.

May 24, 1924.
J. A. Markham,

District Attorney,
Independence, Wisconsin.

In your letters of March 20 and April 25 you state that a
woman resident of the town of Chimney Rock moved to the vil
lage of Strum in September, 1921, rented a room and remained
there for the purpose of obtaining an education for her grand
daughter, who is a member of her family. The husband of the
grandmother was dead at the time of her removal to the village.
A short time previous to her removal, the grandmother aban
doned her residence in the town of Chimney Rock. She re
mained in the village of Strum until a month before the schools
closed in 1923, at which time she removed to the town of Chimney
Rock where she obtained employment as housekeeper for a
farmer. Upon these facts you request an official opinion from
this department as to whether the town of Chimney Rock is
liable to the village of Strum for the tuition of the grand
daughter.

It is assumed in this opinion that the village of Strum has a
first-class state graded school, and that the granddaughter at
tended the 9th and 10th grades during the time she remained in
the village.
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Sec. 40.42, subsec. (1), par. (a), Stats., provides: \

'' The school board of any school district maintaining a first-
class state graded school as defined in section 40.41, which in
addition to the regular course of study provided for state
graded schools, offers a course of instruction in the ninth or
tenth, or in the ninth and tenth grades * * shall admit
nonresident pupils to the privileges of the ninth or tenth or the
ninth and tenth grades in such first-class state graded school
whenever the teaching and seating facilities will wan-ant, pro
vided that the parents or guardians of such pupils live in a
school district not maintaining a public high school or a state
graded school of the first class offering instruction in the ninth
or tenth or the ninth and tenth grades, * * *. In such cases
the school board of such school district shall be entitled and is
hereby authorized and directed to collect from tlie town or vil
lage in which the parents or guardians of such pupils reside a
sum not to exceed two dollars" per week as tuition for the num
ber of weeks that each such pupil was enrolled in the said first-
class state graded school for the purpose of taking the ninth or
tenth or the ninth and tenth grade work as offered in such
schools."

The statute fixes liability for payment of tuition only in case
the parents or guardians of the pupils are nonresidents. The
residence of tlie granddaughter is that of the grandmother, and
if the grandmother was a resident of the village of Strum at the
time the granddaughter attended the schools in the village, the
town of Chimney Rock is not liable for tuition.

Sec. 6.51, Stats., provides that in determining the question of
residence as a qualification to vote

"that place shall be considered and held to be the residence of a
person in which his habitation is fixed, without any present in
tention of removing therefrom, and to which whenever he is
absent, he has the intention of returning."

Here the grandmother had given up her residence in the town
of Chimney Rock previous to her removal to the village of Strum.
She intended to remain in the village of Strum for at least two
years in order to complete her granddaughter's education. The
grandmother had no present intention of removing from the vil
lage. Her situation may be treated as analogous to that of a
school teacher under a two-year contract to teach in a public
school. Such a person has been held by this department to be a.
voter under the provisions of the statute above quoted. XI Op.
Atty. Gen. 503. It is difficult to see any distinction between the

mm-
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two cases, and it is the opinion of this department that the
grandmother was a legal voter of the village of Strum.

It follows then that since the grandmother's residence in the
village was sufficient to enable her to vote, she was not a resident
of the town of Chimney Rock while she lived in the village.
You are, therefore, advised that the town of Chimney Rock is
not liable for the payment of tuition of the granddaughter to
the village of Strum, under the provisions of sec. 40.42, subsec.
(1), par. (a). Stats.
ML •

Taxation—Par.sonage owned by minister is not exempted
from taxation by sec. 70.li (4), Stats.

May 26, 1924.

Byron J. Carpenter,

District Attorney,
Stevens Point, Wisconsin.

In your letter of May 22 you ask my opinion with reference
to the taxability of a house owned and occupied by a minister
of the gospel as a parsonage. You state that the church of
"which he is pastor allows him a certain amount for the rental of
his house and premises as a part of his salary.

You are advised that the parsonage in question is not exempt
from taxation. The situation is squarely ruled by the decision
of the supreme court in Katzcr v. City of Milwaukee, 104 Wis.
16. Sec. 70.11, subsec. (4), Stats., the exempting statute, has
not been materially modified since that decision.

FEB

-
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Appropriations and Expenditures—Claims—Bridges and
Highways—Contracts—State highway commission, with ap
proval of governor, may allow claim for material furnished con
tractor which was agreed to be furnished by state, on basis of
which contractor made his bid but through error such agreement
was not included in written contract for construction of federal

aid highway project.

May 26, 1924.

Highway Commission.

You state:

"In entering into contracts for the construction of projects
including gravel surfacing, it has been the policy of this com
mission to furnish the gravel to the contractor and the contractor
has based his bid price for the surfacing of the improvement
upon the basis of state furnished material. While this has been
our policy for the past two years, some contracts have been en
tered into where the contractor was required to furnish the
material in the pit.
"The general provisions of the specifications require the con

tractor to furnish all materials, and when there is an exception
to this by which the state furnishes material, the custom is to
note such exceptions in the special provisions forming a part
of the contract (page 45). In a number of contracts entered
into during the past season, where it was understood at the time
bids were taken that the gravel for surfacing would be fur
nished to the contractor, the insertion of this special provision
was unintentionally omitted.
"We enclose one of these contracts, which is with Fitzpatrick

Bros., for the construction of the Kempster-Summit Lake road—
Federal Aid Project No. 1009. Due to the fact that there is no
special provision indicating that the contractor will not be re
quired to furnish the material, this contract on its face indicates
that this will be required of him.
"But, as stated, the understanding was that the gravel would

be furnished to the contractor in the pit and Langlade county,
through the request of the highway commission, acquired the
right to take gravel from a number of parcels of land adjoin
ing the improvement, and the gravel was taken from these lands.
The county has now presented us with a bill for the price of the
gravel. There is nothing to indicate that the contractor ever
agreed to pay the county for the gravel. Taking into considera
tion the contract as written and the cii'cuinstances in the case
as stated, is there anything in the law to forbid the state's pay
ing the county's bill for gravel for this jiroject, assuming that,
the price is satisfactory?"
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I think it is competent for the highway commission, with the
approval of the governor, in the case of a federal aid project, the
contract for which is required to be approved by him, to allow
a county's claim under the circumstances stated. The resolu

tion allowing the claim, subject to the governor's approval,
should, however, recite a finding of the facts as to the error in
not including in the special provisions of the contract the stipula
tion that the material is to be furnished by the state.
FEB

Cleaning and Dyeing Regulations—Public Officers—Indus
trial commission has no power to authorize use in cleaning and
dyeing establishments of facilities different than those pre-
sei-ibed by sec. 167.21 (2), Stats.

May 26, 1924.

Industrial Commission.

A. J. Altmeyer, Secretary.

In your letter of May 20 you ask whether the industrial com
mission has power to authorize the use in cleaning and dyeing
establishments of facilities different than those prescribed by
subsec. (2), sec. 167.21, Stats.

In my opinion the industrial commission has no such power.
The legislature has made in the subsection referred to certain

definite and specific requirements, and I am unable to find any
provision authorizing the commission to modify these require
ments. On the contrary, subsec. (7), subd. (d) of the statute
expressly limits the power of the commission to the adoption of
standards and regulations "not inconsistent with the provisions
of this section."

JEM
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Taication—Interest—In action of debt under see. 74.12 to
collect delinquent personal property tax, time for payment of
which has not been postponed, 6 per cent interest may be re
covered on amount of tax plus 2 per cent penalty imposed by
sec. 74.03 (1), Stats.

May 26, 1924.

W. K. Kirk,

District Attorney,

Hudson, Wisconsin.

You have asked my opinion in regard to the rate of interest
which may be recovered in an action under sec. 74.12, Stats.,
to collect a delinquent personal property tax.

Sec. 74.12, Stats., contains no provision relative to interest.
Sec. 74.03, subsec. (1), provides that taxes not paid before
February 1 shall be subject to a penalty of 2 per cent. Subsec.
(2) of the same section provides for a higher rate of interest
in cases where a city has extended the time for payment beyond
February 1. Sec. 74.29, subsec. (2), directs the county treas
urer to command the sheriff by warrant to collect 12 per cent
on delinquent personal property taxes out of the goods and
chattels, lands and tenements of the delinquents. Sec. 74.32
provides for a 12 per cent rate of interest upon land taxes.

It seems clear that the 2 per cent provided by sec. 74.03,
subsec. (1), may be recovered in an action of debt brought under

sec. 74.12. The question is whether in the absence of an ex
press provision, the other interest statutes summarized above
impliediy authorize recovery of any further interest. I am of
the opinion that they furnish no such implied authorization
where the postponement provided for in sec. 74.03, subsec. (2),
has not been made. The action of debt for the collection of

taxes is purely a statutory remedy and where the statute creat
ing it does not provide for interest, I do not believe that other
statutes creating or referring especially to other remedies can
be held applicable to it. The only interest provision of general
applicability to be found in the tax law seems to be that in sec.
74.03, subsec. (1), Stats.

There is a further question, namely, whether or not delinquent
personal property taxes draw interest at the legal rate of 6 per
cent notwithstanding the absence of an express and applicable
provision for interest in the taxation statutes. I am of the
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opinion that such interest accrues. Sec. 74.12, Stats., provides,
in part, as follows:

"In addition to the other remedies provided in this chapter
an action of debt shall lie * * * for any tax assessed against
any person upon personal property remaining unpaid after the
last day of January. Summons in such action shall issue at the
request of the treasurer of the town, city, village or county as
the case may be and shall be subject to all the rules of law and
practice applicable to actions of debt."

In the common law action of debt, interest at the legal rate
was recoverable. The language quoted from sec. 74.12 indicates
a legislative intent to make applicable the incidents of the com
mon law action of debt to the special statutoiy action for the col
lection of delinquent personal property taxes.

You are advised, therefore, that the county may in its action
of debt collect the 2 per cent penalty imposed by sec. 74.03,
subsec. (1), and 6 per cent interest upon the amount of the

delinquent tax and penalty. See Westhy v. Bekkedal, 172 Wis.
114, 122. In case the special conditions covered by subsec. (2),

sec. 74.03, Stats., obtain additional interest may in some cases

be recoverable.

PEB

Piiblic Health—Barbers—Owner of barber shop who does not

himself do barbering is not required to take out barber's license.

May 26, 1924.

C. E. SODBEBERG,

District Attorney,

Rice Lake, "Wisconsin.

In your letter of May 19 you submit the following statement
of facts:

"Mr. B is the owner of a barbershop and all of the fixtures
and equipment needed in the same. Mr. B has no license to
practice harboring and does not pretend to be a barber. He has
a master barber running the shop. The master barber orders all
of the goods in B'.s name. B pays all the bills. B has nothing
to do in the shop. Occasionally B sweeps out the shop. B re
ceives a certain percentage of the gross receipts as his share."
You ask whether B is violating the law forbidding the prac

tice of barbering without a license.
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My answer is in the negative. See. 158.03, the statute in ques
tion, provides:

"No person shall practice barbering without a license."

In my opinion, B is not practicing barbering. He owns the shop
and equipment but an employe does the barbering. There is no
reason why the license requirement should be extended to in
clude B. The purpose of the requirement is to safeguard patrons
from unskillful workmen. Since B do^ not work on the cus

tomers, he is not within the purview of the statute.

JEM

Public Officers—Commissioner of Banking—Trade Regula
tions—Interest—Right to loan money on chattel securities and
to make charges specified in see. 115.07 (3), Stats., was author
ized by legislature; par. (3a) of that section does not give to
banking commissioner discretionary power to issue or refuse
permission to do such business.

May 27, 1924.
"W. H. Richards,

Deputy Commissioner of Banking.

Under date of March 29, 1924, XIII Op. Atty. Gen. 170, I ad
vised that you would be justified in refusing to issue a permit to
the Industrial Loan Society of Racine to do a chattel loan busi
ness in this state where a certificate submitted with a copy of the
articles of incorporation advised you that illegal charges would
be made as interest if permit was granted.
You now advise that a new certificate has been presented,

showing that the charges, in addition to the legal rate of interest,
were to be made for services as authorized by sec. 115.07, sub-
sec. (3), and you now state:

"We would like to have your opinion as to whether permit
should be issued by this department to the society by reason of
the amended letter, under provisions of section 115.07 of the
statutes."

In answer, will advise that the right to loan money on chattel
securities and to charge, in addition to the interest, a sum not
exceeding the amounts there specified for the services there
named was authorized by the legislature, so that it is now a
legalized method of doing business.
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The provisions in subsec. (3a) that

"before any person, * ♦ » shall do business under the pro
visions of section 115.07 of the statutes, such person, association,
copartnership or corporation shall first obtain a permit from the
commissioner of banking, -^dip is hereby invested with the super
vision of said organizations,"

was not intended to vest in the banking commissioner any discre
tionary power to pass upon the question of whether or not the
person or corporation was a proper party to be authorized to do
that kind of business, or whether or not it was advisable to
authorize any such business to be carried on in the state, but was
intended rather to give him the'necessary information as to the
persons and companies carrying, on such busings in the state, so
that he could exercise such supervision over them as he might
deem advisable, and for that purpose subsec. (4a) requires the
books of account to be open to the inspection and examination
of the commissioner of banking.
TLM

Counties—County Seat—Requirement of sec. 59.11, Stats.,
that county board call election on question of changing county
seat upon presentation of sufficient petitions is mandatory in
absence of special circumstances covered by last sentence of sub
sec. (4).

May 28, 1924.
A. C. Barrett,

Acting District Attorney,

Spooner, Wisconsin.

In your letter of recent date you ask whether the county board
is required to order an election to be held on the question of
changing the county seat upon presentation of petitions by two-
thirds [two-fifths] of the legal voters and more than one-half of
the resident freeholders of the county, said petition being in
accordance with the requirements of sec. 59.11, Stats.
You are advised that the county board is obliged to order the

election in question if five years have elapsed since the building
and occupation for county purposes of a county building costing
three thousand dollars or more at the present county seat. The

requirement of subsecs. (2) and (4), sec. 59.11, Stats., is clearly
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mandatory upon the county board in the absence of the special
circumstances covered by the last clause of subsec. (4), and
above noted.

FBB

Bridges and Highways — Counties — Courts — Forfeitures —
County has no power to impose punishment by imprisonment for
violation of ordinances regulating highway traffic; may impose
forfeiture, and such penalty is not void because referred to as
"fine."

Defendant may be committed to jail under sec. 3302 for fail
ure to pay forfeiture judgment.

May 29, 1924.

James Kirwan,

District Attorney,
Chilton, "Wisconsin.

With your letter of recent date you enclose a copy of an ordi
nance recently adopted by the county board of Calumet county
for the regulation of traffic on. county and state highways. Sec
tion 9 of the ordinance provides that

"any person who shall violate any of the provisions of this ordi
nance shall be punishable by a fine of not less than five dollars
nor more than one hundred dollars or by imprisonoment in the
county jail of Calumet county, Wisconsin, for not less than five
days nor more than sixty days, or by both such fine and impris
onment * *

You ask several questions with reference to this ordinance
which I shall state and answer separately.

1. Is the penalty provision of the ordinance valid?
The county clearly has no power to provide that violations of

its ordinances shall be punished by imprisonment in the absence
of statute expressly conferring such power. There is no such
statute applicable to the instant case so far as I can ascertain. It
follows that the imprisonment provision is void. The provision
for a fine may be upheld, however, on the theory that what is
really provided is a forfeiture which the county has power to im
pose under sec. 59.07, subsec. (11), Stats. Calling the forfeiture
a fine does not make it any less a forfeiture. See XII Op. Atty.
Gen. 280, 281.
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2. Does the invalidity of the imprisonment provision render
the entire ordinance void ?

My opinion is in the negative. The imprisonment provision is
clearly separable from the rest of the ordinance, for the county
board would have undoubtedly enacted the regulation had it
known beforehand that it could not' impose the punishment by
imprisonment.

3. Can a defendant who fails to pay a forfeiture recovered un
der the ordinance be imprisoned at once ?

You are advised that he can be committed to the county jail
for failing to pay the forfeiture judgment, as provided by sec.
3302, Stats.

4. How can a violator of the ordinance be punished in case he
does not reside in Calumet county and cannot be found in said
county ?

Acting under the power conferred by subsec. (11), sec. 59.07,
Stats., to enact traffic ordinances and to

"declare and impose forfeitures and enforce the same against
any person for any violation of such ordinances * * * pro
vide fully the manner in which forfeitures shall be collected,"
the county board has provided by sec. 10 of the ordinance that
all proceedings for the violation of the ordinance be had

"before any justice of the peace in and for said county, or any
municipal court of said county which may be hereafter estab
lished or created in said county."

You state that Calumet county at present has no municipal
court. The jurisdiction of a justice of the peace and the service
of process issued by such justice is confined to the territorial
limits of the county. It follows that' unless the action to collect
the forfeiture imposed for violation of the ordinance may be
brought in the circuit court, jurisdiction over a violator who does
not reside in the county and who cannot be found therein cannot
be obtained. It may be doubtful that the circuit court has any
jurisdiction of such an action on the ground that the ordinance
in question makes such action "exclusively cognizable by a jus
tice of the peace or other inferior court," within the exception
of sec. 252.03, Stats., defining the jurisdiction of the circuit
court.

FEE
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Building and Loan Associatio^is—-Corporations—Investment
Associations—Provision of law relating to investments by local
building and loan associations do not apply to organizations com

ing within provisions of ch. 216, Stats.
Investment associations need comply only with requirements

relating to foreign building and loan associations contained in
sees. 215.38 to 215.47, inclusive, Stats.

May 29, 1924.
W. H. Richards,

Deputy Commissioner of Banking.

Referring to the opinion given you under date of April 26,
1924 (XIII Op. Atty. Gen. 229), on the proposed articles of in
corporation of the Federal Savings Company, I have examined

the proposed rewitten articles and am of the opinion that
article I of the same is sufficient under the provisions of ch. 216,
relating to investment associations. The article so amended

reads:

"The business and purpose of said corporation shall be to
.solicit paj'ments to be made to itself either in a lump sum or
periodically or on the installment plan, issuing therefor so-called
bonds, shares, coupons, certificates of membership or other evi
dences of obligation or agreement to return to the holder or
owners thereof money or other thing of value at some future
date, and the doing of such acts and things as may be incidental
to or reasonably necessary or proper for the fulfillment of the
foregoing purposes, but this corporation shall not engage in a
banking business."

A further examination of the statutes relating to the super
vision of investments of such an organization by your depart

ment and a more careful examination of the history of these
statutes has satisfied me that we were in error in the former

opinion in holding that the provisions of the laws relating to the
investments by local building and loan associations did apply to
organizations coming within the provisions of ch. 216, and that
such organizations are only required to comply with the re
quirements relating to foreign building and loan associations
contained in sees. 215.38 to 215.47, inclusive, "Wis. Stats. This
distinction is clearly made in the Wisconsin statutes of 1921 and

in the earlier statutes.
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Under sec. 215.44, Stats., the commissioner of banking is
authorized to examine every such association, and every such
association is required to comply with all laws applicable thereto,

and under sec. 215.40 no such association may do business in
this state without having obtained a license, nor unless such

license is renewed from year to year.

There have been submitted proposed by-laws prescribing the
investments which may be made by the proposed organization,

and it will be the duty of the commissioner of banking on such
annual examination to investigate the fact of compliance by the
organization with its by-laws with respect to its investments.
In view of the rather indefinite provisions in the statutes, it

would seem desirable, to prevent possible abuses, that the legis
lature should give attention to amendments of the statutes relat
ing to investment as.sociations.
The proposed contract has eliminated the provisions regarding

insurance to which objection was made in the former opinion.
HLE

Agiiculture—Agricultural Agent—County agricultural repre
sentative is employe of county and state jointly.

May 29, 1924.

F. M. WiLCOX, Chairman,
Industrial Commission.

You state that the question has arisen recently as to the status
of a county agricultural representative, as provided for in see.
59.87, Stats. You inquire:

"Are they employes of the county or employes of the state, or
employes of the county and state jointly?"
Under sec. 59.87, subsec. (1), any county is authorized through

its county board to establish and maintain an agricultural rep
resentative. In subsec. (2) the duties are prescribed for the
agricultural representatives, and it is also prescribed that those
duties shall be performed under the direction and supervision of
the special committee on agriculture. Such representative is to
make an annual report of his activities to the county board.
In subsec. (3), the county board is authorized to raise by a

tax levy or otherwise, for a period of not less than two years
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each, such moneys as shall be deemed sufScient to cover the share

of the county in such work. But in no case shall the county's
share be less than $1,000 annually. It is also provided that such
moneys shall be disbursed by the county treasurer only upon
orders of the county clerk which shall have been approved by
the special committee on agriculture.

Subsec. (4) provides:

"To supplement the funds provided by the county for the
agricultural development, state aid, in the sum of one thousand
dollars annually, shall be given to each county in which the
county board has made the required appropriation, and in which
a county agricultural representative has been established. Such
state aid shall be expended under the direction of the board of
regents of the University of Wisconsin,"

In subsec. (6) it is provided that the county agricultural rep
resentative shall be appointed by the superintendent of the col
lege of agriculture.
From these various provisions, I am persuaded that the agri

cultural representative appointed in the county is a joint em
ploye of the county and state. Both the county and the state
contribute to his salary and both have a function to perform in
his appointment. The money raised by the county is expended
under the direction of the county committee, and that appro
priated by the state is expended under the direction of the board
of regents of the university of Wisconsin.

It seems to me that these provisions are decisive of the ques
tion.

JEM

Aittomoliles—Drunken Auto Drivers—Sec. 44166, prohibiting
drunken person from driving automobile and providing penalty
embodies law on subject, instead of sec. 85.08 and is controlling
over provisions on same subject in sees. 85.08 and 85.22.

May 29, 1924.
Allen D. Young,

District Attorney,

Waukesha, Wisconsin.

In your letter of May 23 you state that there seems to be a
conflict in the statutes regarding the penalty for operating a car
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upon the highway while intoxicated. You refer me to sec. 85.08,
which provides that no intoxicated person shall operate a car on
the highway, and the penalty therefor is provided in subsec. (1),
sec. 85.22, Stats.
You also refer me to sec. 4416&, which covers the same offense,

and has a different penalty. You state both of these sections
were amended or created by ch. 108, laws of 1923. You inquire
if these two sections are to be distinguished, and what interpreta
tion we are to put upon them.

See. 1636—54, Stats. 1921, is a penalty section, and provides
that a violation of sec. 1636—49

except as hereinafter provided in cases of intoxicated persons,
*  * * shall be punished by a fine of not less than ten dollars
nor more than one hundred dollars."

The last sentence of sec. 1636—54 made a special provision for
punishing drunken drivers. That sentence has been made into a
separate section, now numbered 44166, and provides as follows:
"Any person who shall operate, ride or drive any automobile,

motor cycle or other similar motor vehicle upon or along any
public highway of this state, while intoxicated, shall be punished
by a fine of not more than one hundred dollars or by imprison
ment in the county jail for not more than six months, or by both
such fine and imprisonment."

The highway laws were revised by Bill No. 1, S., which, with
many amendments, became ch. 108, laws of 1923. Sec. 208, Bill
No. 1, S. and ch. 108 renumbered the last sentence of sec. 1636—
54 to be said sec. 44166, as above quoted.

Sec. 210, Bill No. 1. S., revised sec. 1636—54, except the last
two sentences, and provided:

"A violation of the provisions of this chapter shall be pun
ished by a fine of not less than ten dollars nor more than one
hundred dollars unless a different penalty is specifically pro
vided."

Amendment No. 1, S., to Bill No. 1, S., struck from the bill
practically all of sec. 210, and substituted therefor the provisions
now contained in sec. 85.22.

In Bill No. 1, S., the purpose was to prescribe a uniform pen
alty for violation of the highway laws, while the amendment was
intended to preserve the many variations that existed. In other
words, the amendment to the bill was to leave the penalties un
changed. They are what might be called an oversight. The
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words "unless a different penalty is specifically provided" were
omitted from the amendment to the bill. I believe, however, the
penalty prescribed in sec. 85.22 is not applicable to drunken
drivers of automobiles, but that the provisions of sec. 44166 are
controlling. Said sec. 4116^» is a special enactment covering one
subject and provides a specific penalty. The penalty prescribed
in sec. 85.22 is more general and applies to the various prohibi
tions contained in sec. 85.08.

Under a well recognized canon of statutory construction, the
provisions of a special enactment are controlling over those of
a general enactment. Felt v. Felt, 19 Wis. 208; State v. Hole,
106 Wis. 411.

You are advised, therefore, that the provisions of sec. 44166
are controlling, and that the penalty prescribed in sec. 85.22 is
not applicable to a drunken automobile driver.

JEM

S/
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Criminal Law—Minors—Industrial School—Commitment to
industrial school after conviction for criminal offense must be
until age of eighteen although statute provides shorter maximum
imprisonment in case defendant is sent to jail or prison.

June 6, 1924.

N. S. Boardman,

District Attorney Pro Xcwtporc,

Mineral Point, Wisconsin.

In your letter of May 23 you state that a boy of fifteen years
is charged with stealing $25.60. The maximum punishment pro
vided by sec. 4415, Stats., for larceny of that amount is one
year's imprisonment.

Sec. 48.15, subsec. (1), provides as follows:

'Any male child under the age of seventeen con

victed of a criminal offense may, in the discretion of the judge or
magistrate before whom the case is tried, be committed to one of
the industrial schools of this state instead of to the state prison,
house of correction, county jail or police station, as the case may
be."

Subsec. (3) of the same section provides:

"All commitments to any industrial school shall in the case
of boys be to the age of eighteen years, * *

You ask whether the boy in question, if he be committed to the
industrial school, must be committed for the period until he is
eighteen, or whether the maximum commitment is one year, co

extensive with the maximum imprisonment under sec. 4415, Stats.
The words of sec. 48.15, subsec. (3), are plain and unambiguous

and, in my opinion, they require that if the boy be committed to
the industrial school, he must be committed there until he is

eighteen. No hardship need result from a commitment longer
than the imprisonment provided by the larceny statute, for the
state board of control may restore the boy to his parents or
guardian at any time when that course seems desirable. See.
48.16, subsec. (2), Stats.
JEM
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Bridges and Highways—Damage—Counties—Municipal Cor
porations—Cities—County is liable for damage resulting from
defects in state trunk highway although defective part of said
highway lies within city.

June 6, 1924.

L. "W. Bruemmeb,

District Attorney,

Kewaunee, Wisconsin.

In your letter of May 23 you state that a land slide has been
allowed to remain and obstruct a portion of the state trunk high
way No. 17 lying in a part of the city of Kewaunee which is not'
built up, and that an automobile accident has resulted from the
obstruction. You ask whether the county is liable for the damage

thus done.

In an opinion rendered May 3, 1924, to District Attorney
Irving Breakstone of Oconto county (XIII Op. Atty. Gen. 249),
this department advised that counties are liable under sec. 81.15,
Stats., for damage resulting from defects in state trunk high
ways within their borders. The question now before me is
whether portions of the state trunk highway lying within cities
are exceptions to that rule. The former opinion was based
largely upon the proposition that the 1923 legislature intended
to continue in force the rule of liability provided, by sec. 1317,
subsec. 5, Stats. 1921, although that statute was repealed. What
was .the rule? Sec. 1317, subsec. 5, read thus:

"Claims for damages which may be due to the insufficiency or
lack of repair of the trunk system shall be against the coimtj', and
sections 1339, 1340, and 1340tt of the statutes shall apply to such
claims. Except that when any town, city or village, or public
service corporation, shall have in their construction or mainte
nance of a public utility or other public service property, or of a
road or street, made a portion of the trunk system unsafe or
dangerous for public travel, the town, village or city, or public
service corporation responsible shall be liable for and shall de
fend such claims for damages.'' .

The last sentence quoted clearly recognized that except in the
special circumstances there specified, the liability was on the
county, notwithstanding that the highway lay within the limits
of the city. That then was the rule which the last legislature
sought to continue in force.
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Sec. 84.07, subsec. (1), Stats., is also material. That section
provides, in part, as follows;

"Each county shall adequately maintain the portion of the
trunk highway system lying within it in accordance with the
directions and regulations made for such maintenance by the
highway commi.ssion. * * ® Xhc county board may arrange
with cities and villages for the maintenance of the trunk high
ways within such municipalities."

It is thus quite plain that the county must maintain and keep
in repair those portions of state trunk highways lying within

cities as well as other parts; Since the county must maintain
these roads, it would seem'to aceoi'd with such sec. 81.15, Stats.,
to impose upon it liability for damage resulting from its failure
to do so. See the prior opinion referred to above.
You are advised, therefore, that the fact that the part of the

state trunk highway in question lies within a city does not of
itself absolve the county from liability for damage resulting
from the highway's insufficiency or want of repairs.

FEB

Education—High School Teachers—In certain circumstances
contracts with high school teachers should be entered into with
two boards, with provision that only that board which conducts
high school shall be bound.

June 6, 1924.

John Callaiian,

State Superintendent of Public Instruction.

The material facts in the situation presented by your letter
of May 7 are as follows: District No. 5, town of Wauwatosa,
Milwaukee county, voted in favor of establishing a high school
on July 9, 1877, under the statutes then in force. The govern
ment of the school was that provided by statutes at that time for
the government of ordinary school districts. The district now
has a high school department which employs an instructional
force of twenty-oile teachers and the schools are under the juris
diction of a city superintendent. The electors of the town and
city of Wauwatosa voted to establish a union free high school
comprising the town and city of Wauwatosa and the department
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of public instruction issued a certificate of establishment to such

union free high school on January 7, 1924. The high school
building in the city of Waiuvatosa belongs entirely to district
No. 5. The union high school district is properly organized by
the election of officers, but no union free school building has
been erected or secured up to the present time and no funds
have been provided.
The questions you present concern the control of the high

school affairs; but the particular question of importance at this
time is: Which board should enter into contracts with high
school districts for the coming year? The rights and duties of

the two boards depend on what action the electors take at the
next annual meetings. The mere establishment of the union
high school district has no eifeet on the high school maintained
by district No. 5; and it may be doubted whether the establish
ment of a high school by the union high school district would
annul the organization, or transfer control, of the high school of

district No. 5.

Subsec. (7), sec. 40.47, Stats., provides:

"If an existing free high school district is included in the
tract proposed for a union free high .school district the establish
ment of the union free high school district, as provided in this
section and of a union free high school as herein provided, shall
annul the organization of any such existing free high school
district."

A school district in which a high school has been established re
mains an ordinary school district. State ex rel. Hermanson v.

Callaha-n, 179 Wis. 549.
It is suggested that the contracts with the high school teachers

be made with the board of district No. 5 and the. union free high
school board with the provision that only the d^istrict Avhich con
ducts the high school shall be bound.
ML
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Public Officers—Governor—Highway Commission—Political
activities by persons in employ of state highway commission
which law does not prohibit cannot be prohibited by commission.

Governor's control of construction, marking and maintenance
of state trunk and federal aided highways and expenditure of

moneys appropriated by legislature to state liighAvay commis
sion for such purposes is limited to his power to withhold his
approval of contracts under provisions of sec. 34.05, Stats.

State highway commission is judge of its own procedure and
details of record of its own proceedings, except as law otherwise
directs. Law does not require that votes of individual members
of commission on any motion, resolution or prohibition shall
be recorded, and governor has no authority to require such
record to be made.

June 6, 1924.

Highway Commission.

You submit a copy of a resolution adopted by the highway com
mission on May 27, 1924, and a question in connection there
with, and several other questions, Avhich I shall state and answer
in their order.

1. The resolution reads as follows:

"Resolution on Political Activity:

Whereas, the political campaign of 1924 is about to begin, and
Whereas, the state highway commission is desirous of avoiding

even the appearance of any political activity.
Be It Resolved, That each and every employe of the state

highway commission be, and is hereby instructed to abstain from
all state political activities whatsoever, direct or indirect, with
regard to the candidacy of any person, or with regard to any
controversial political issues,"

and you ask whether the commission exceeded its legal powers in
adopting the resolution.

The state highway commission possesses only the powers ex
pressly conferred by law, and such other powers as are necessarily
implied from those so granted. I fail to find in the statutes de
fining the powers and duties of the eommission any express
authorization to establish a rule on the subject of the resolution,
nor would such authority seem to be implied from any power ex
pressly conferred. Sees. 4548w and 4548p prohibit, under
penalty and punishment as a misdemeanor, any officer, agent,
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clerk or employe of the state from soliciting or receiving, directly
or indirectly, any contribution or political service, whether
voluntary or involuntary, from any officer, agent, clerk or em
ploye of the state.

In so far as the resolution calls the attention of the employes
of the state highway commission to this prohibition (which you
will note is confined to contributions and political services to
persons who are presently engaged in the state service) or is
construed as a request made of its employes by the highway com
mission to conform to the policy of the commission, it is probably
unobjectionable; but a resolution of the state highway commis
sion on the subject neither adds to nor subtracts from the statutes.

Political activities which the law does not prohibit cannot, in
my opinion, be prohibited by the commission.

•2. Has the governor legal authority to require the highway
commission to delay making construction plans until the whole
program is approved in detail, or is the commission required to
proceed with due diligence to execute the construction program
provided by the legislature, subject only to the final approval of
the contracts by the governor ?

3. Is the appropriation by the legislature of funds for federal
aid highway construction mandatory on the highway commission
to proceed with due diligence to expend the appropriation or has
the highway commission legal authority to withhold expending
these funds on the governor's request?

Questions 2 and 3 may properly be considered together.
I am of the opinion that the governor's control of the matters

referred to is limited to his power to withhold approval of con
tracts, for construction work, under provisions of sec. 34.05.
By sec. 20.49, subsec. (4), Stats., the legislature appropriated

to the state highway commission, among other appropriations, all
moneys paid into the state treasury by the treasurer of the United
States as federal aid for roads, and all moneys paid into the state
trea.sury by the treasurers of the several counties of this state,
in accordance with the provisions of ch. 84, and also all sums set
aside as the state's portion of the net proceeds of automobile
license fees,

"for the purpose of administering, constructing, reconstructing
and maintaining and of surveying, planning and supervising the
construction and maintenance of highways on the state trunk
highway system."
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By sec. 84.01 Stats., the legi.slature assi;nted to the provisions
of the federal aid highway act of congress and pledged the good
faith of the state to make available funds sufficient to equal the

sums apportioned to the state under said act during each of the
years for which such funds are appropriated by the said act, and
to make adequate provisions for carrying out the construction and
maintenance of roads under the provisions thereof, and declared
that it was the purpose and intent of the legislature to make
arrangements for and to provide such legislation as will insure
the receipt by the state of the total funds allotted to it by the
federal government for the fiscal years, among others, of 1924
and 1925,

"so that construction and maintenance may be performed on
such roads in Wisconsin a.s may be entitled to receive federal aid
in accordance with the provisions of the said federal enactments."
The duty and responsibility for the construction of the state

trunk highway system including the federal-aided highways is
imposed by ch. 84, Stats., exclusively on the state highway com
mission, and the legislature of 1923 expressly authorized and
directed the highway commission to add to the state trunk high
way system an additional mileage of highways, and provided that

"the new portion of the state trunk higluyay system shall be
maintained, marked, constructed and administered, commencing
March first, 1924, in the same manner a.s the portions of said
system previously laid ouh" Sec. 84.02, subsec. (7).

The legislature further provided:

"All moneys granted or allotted to the state of Wisconsin as
federal aid for roads, and all moneys appropriated by the legis
lature in order to meet tlie provisions and requirements of the
federal aid road act, and all moneys required to be provided by
counties as their contribution thereto, shall be used exclusively
for the construction and reconstruction of the state trunk high
way system." Sec. 84.03, subsec. (1).

It is made the duty of the state highway commission when the
necessarj' funds are available for highway improvement, and the
project, plans, etc., have been prepared by the commission and
approved by the secretary of the United States department of
agriculture, to proceed with the work and make contracts there
for and

"bids to do the work contemplated shall be advertised for in the
manner determined by the commission." Sec. 84.06, subsec. (1).
I cannot attempt to refer to all of the provisions of the statutes



312 Opinions op the Attorney General

relating to the construction and maintenance of the state trunk
and federal aid Inghways in this opinion, but a careful reading
thereof compels the conclusion, in my opinion, that the legisla
tive direction to the state highway commission to expend the
funds made available bj*^ it for the purjioses designated is posi
tive and mandatory, and imposes upon the commission, and no
other authority, excepting the agencies acting under the com
mission, the duty to diligently proceed with the construction
work outlined by the legislature. And nowhere is the executive
given any power to suspend or modify this legislative program
and direction. It is true that contracts for the construction work
authorized by the commission are not valid until they are ap
proved by the governor and the state chief engineer (sec. 34.05).
But that fact gives the governor no directory power over the
commission.

Perhaps it should be said that if the governor should advise
the commission in advance that he will not approve of contracts
for sjiecified work or pi-ojects or classes thereof, the highway com
mission might be justified in not proceeding with plans for con
struction and the advertising of bids therefor as to such contracts,
projects or classes thereof, on the ground that its action in the
face of an executive announcement that approval of contracts
would be withheld would be futile. In such case, of course, re
sponsibility for the failure to carry out the legislative direction
would have to be assumed by the executive.
4. Has the highway commission the legal authority to refrain

from marking highways by direction of the governor?
The legislative direction to the highway commission to mark

the highways of the state trunk highway system, including tern-
porary alternate routes, pending the completed construction and
continued maintenance of any portion thereof (XIII Op. Atty.
Gen. 153), and the connecting streets in cities (sec. 84.02, sub-
sec. (4), pars, (a) (c), 84.02, subsec. (7), par. (a) ), is manda
tory. What has been said in answer to the last two questions
applies to this question.
I am unable to find in the law any power vested in the governor

to suspend or modify that positive direction of the legislature.
5. Has the governor authority to require that the highway

commission make a record of the vote of individual members, with
regard to any action he may desire to have taken ?
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This question must be answered in the negative. The high
way commission is the judge of its own procedure and the de
tails of the record of its own proceedings, except as the law

otherwise directs (XIII Op. Atty. Gen. 67). I do not find in
the law any requirement that the votes of the individual members
of the commission on any motion, resolution or proposition shall
be recorded.

FEB

Intoxicating Liquors—License issued on payment of fee under
ordinance providing that licenses should be granted to soft drink
parlors is valid although no formal resolution was passed by
common council granting same.

June 6, 1924

Charles E. Lovett,

District Attorney,
Park Palls, Wisconsin.

You state that a soft drink parlor in your city was recently
raided without a search warrant, by the chief of police, and on
the premises was found a certain quantity of moonshine; it ap
pears that la.st July at a regular meeting of the council of the
city some one informally asked the question whether licenses had
been taken out. under the prohibition law, by the several sof^

drink saloons in the city; that previous to that time the common
council of the city had adopted—and there was in force—an
ordinance providing that licenses should be granted to places of
thi.s nature, by the common council, upon the payment of thg
$50 license fee; that when the question was raised at the regular
meeting of the council, the clerk stated that none of them had
applied 'for license, and he was then instructed informally to
immediately inform the different.proprietors that they must take
out a license, and that in every in.stance this was done, and a fee
of $50 was paid.
You state that the question now raised by the proprietor of the

soft drink parlor, in view of the fact that the council took no
formal action on the license, is whether the chief of police was

without authority to raid his place without a search warrant.
You desire to be advised concerning this matter.
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In the case of Walsh v. State, 197 N, W. 192, it was held that
a formal motion or resolution to be passed by the common council
in granting the license was not necessary, citing, on the principle
involved, Bartlett v. Ban Claire Co., 112 Wis. 237.

Although the record does not disclose that a resolution was
ado])ted and a license granted, parol evidence may be received to
establish the action of the common council. It also seems to

me that the proprietor is estopped from questioning the validity
of the license under the facts submitted by you.
I am of the opinion that the evidence is admissible.

JEM

Criminal Law—Confidence Games—False Pretenses—Com
plaint may contain one count under see. 4568w, Stats., and one
under 4423.

Prosecution may be started in county in which part of crime
was committed.

June 6, 1924.
J. A. Markham,

District Attorney,

Independence, Wisconsin.

Your letter of June 4 containing the statement of facts upon
which a crime is predicated was received, and carefully consid
ered.

It would seem that sec. 4568m, referred to by you, would be
applicable. I also .suggest that a count be inserted in the com
plaint, charging the obtaining of money under false pretenses,
under sec. 4423. Relative to the suggestion that there may be a
question as to whether the crime was committed in Minnesota or

Wisconsin, will say that under the provisions of sees. 4635a and
4635h, Wis. Stats., a prosecution may be maintained in your
county, even though part of the crime was committed in the

state of Minnesota. There can be no question under the state
ment of facts given by you that part of this crime was committed
in your county, and for that reason, under the above sections,
the prosecution may be maintained in your county.
The statement of facts is too lengthy to be reviewed in this

opinion, but I have no hesitation in saying that under the state
ment as given, the guilty party should be prosecuted.
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You suggest that you may desire assistance from this office in
the trial of the case. This cannot be given you unless the gover
nor requests the attorney general to appoint an assistant for that
pur])ose. The statute provides that the assistant to the district
attorney may be appointed by the circuit court in certain cases,
and it would seem that if in this case you require assistance, that
would be the most satisfactory way of securing it.
JEM

Municipal CorporationH—-Towns—Taxation—Unanimous vote
of three members-elect of town board is necessary for adoption
of resolution required by sec. 67.12 (2), Stats.
Under sec. 67.12 town may borrow for any purpose twenty-

five per cent of amount which it levied for same purpose in pre
ceding year.

After tax roll is turned over to town treasurer for collection,
town may obtain further loans. .

June 6, 1924.

Tax Commission,
Attention A. J. Myrland, Secretary.

You have requested my opinion with reference to certain ques
tions asked by BIr. ejohn W. Kelley, district attorney of Oneida
county, in a letter which you enclose. BIr. Kelley states the case
of a town which appropriated $20,000 for town purposes at the
annual town meeting and now needs to borrow money in order
to meet expenses arising before the taxes are collected. BIr.
Kelley asks several questions with reference to this situation
which I shall state and consider separately:

1. How many members of the town board are required to
vote for the resolution, specifying the purpose and amount of the
proposed lean and levying a tax for the payment thereof, in
order to meet the requirements of sec. 67.12, subsec. (2), Stats.?
The subsection in question provides:

*  * Such resolution shall be supported in a town, vil
lage or city by at least three-fourths of all the members-elect of
its governing body, * *

The words "at least three-fourths" indicate that two put of three
board members-elect are not enough. Where a town board has
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but three members, I am of the opinion that the resolution must
be adopted by unanimous vote in order to be sufficient under the
statute.

2. How much may the town borrow under sec. 67.12, Stats.,
prior to the time the tax roll is placed in the hands of the town
treasurer for collection ?

Subsec. (4), sec. 67.12, Stats., provides, in part, as follows;

"Such temporary borrowing is limited as follows: By
*  • • a town or village, to twenty-five per cent of the amount
of its tax levy during the preceding year for the same purposes;

This language seems to me to be clear and unambiguous. In
the absence of emergencies specified by subsec. (5), the town
may borrow for a given purpose one-fourth of the amount which
it appro]}riated for the same purpose in the preceding year. It
has not the authority, which Mr. Kelley suggests, to borrow that
amount plus the amount of the current tax levy.

3. If twenty-five per cent of the levy for the previous year is
insufficient for the town's needs, how can it provide for itself
until the taxes are collected?

Until the tax roll has been placed in the hands of the town
treasurer for collection, the town seems to be without statutory
authority to borrow beyond the limit noted above. After the tax
roll has been turned over to the treasurer, however, subsec. (6),
sec. 67.12, Stats., authorizes further borrowing in cases of tem
porary necessity. No limit upon such borrowing is therein fixed,
except that which may be implied from the authorization to
borrow "in anticipation of the payment of such tax." Clearly
the amount of the loan plus interest must not be more than the
amount of the tax monev which will be available to pay it
PEB

;-.VJ
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Coimties—Dance Halls—Dancing to music of automatic piano
in road house or at soda fountain constitutes public dance within
meaning of ordinance.

June 7, 1924.

John A. Lonsdorp.

District Attorney,
Appleton, Wisconsin.

In your letter of June 4 you ask whether the restrictions con
tained in the Outagamie dance hall ordinance apply to road
houses and soda fountains wherein people dance to the music
of orchestras or nickel pianos.

I am of the opinion that the ordinance is applicable to the in
stitutions in question. The definition of public dance in your
ordinance is exactly the same as that of the Dane county ordi
nance which was the subject of an opinion found in XIII Op.
Atty. Gen. 25. This department there advised that the ordinance
applied to road houses where dancing to the music of an auto
matic piano was permitted. The reasoning of that opinion is
applicable to soda fountains as well as road houses.
While the ruling of the prior opinion is herein adhered to, I

call your attention to the fact that the superior court of Dane
county has very recently rendered a contrary decision, holding
the ordinance inapplicable to road houses.
FED

Taxation—Money collected by county treasurer on account of
unpaid contractor's certificates under sec. 62.20, Stats., must be
delivered to certificate owner on demand.

Expenses of advertising land for delinquent tax sale may be
retained by county.

June 7, 1924.

George P. Merrill,

District Attorney,

Ashland, Wisconsin.

You have asked my opinion relative to the disposition to be
made by the county treasurer of moneys collected on account of
assessments levied for the payment of contractor's certificates
issued under sec. 62.20, Stats.
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The statute in question provides a method of payment for
certain city street improvements and the like. Subsee. (2) pro
vides :

"Whenever any work mentioned in subsection (1) has been
done under contract • * * the contractor shall be entitled
to a certificate therefor as to each parcel of land against which
benefit shall have been assessed for the amount chargeable
thereto. * * *"

Subsee. (3) reads as follows:

"(a) After the expiration of nine months from the date of
said certificate the same shall be conclusive evidence of the le
gality of all proceedings up to and inclusive of the issue thereof,
and it may be transferred by indorsement.
" (b) This shall not affect any appeal from the report of the

board of public works as confirmed by the council.
" (c) Tf said certificates are not paid before the first day of

November of the year in which they are issued the same may on
or before the fifteenth day of November of said year be filed with
the comptroller whose statement of special assessments to be
placed in the next tax roll shall include an amount sufficient to
pay said certificates, with interest thereon at the legal rate from
the date of such certificates, to the time when the city treasurer
is required to make return of delinquent taxes, and thereafter
the same proceedings shall be had as in ease of other taxes, except
that all moneys collected by the city treasurer and all moneys
collected by the county treasurer on account of such taxes, and
all the tax certificates issued to the county on the sale of the
property for such tax, if the same is returned delinquent, shall
be delivered to the owner of the same on demand."

It follows from the language quoted that the county may col
lect on account of a contractor's certificate (1) the face of the
certificate plus (2) six per cent interest from the date of the
certificate to the time when the city tre&surer is required to make
return of delinquent taxes, plus (3) the 2 per cent penalty im
posed by sec. 74.03, computed on the sum of items (1) and (2),
plus (4) interest upon the sum of items (1) (2) and (3) at the
same rate as is collected by the county upon other delinquent land
taxes, plus (5) expenses, if any, of advertising the land for sale.
Your principal question is how the moneys collected by the

county treasurer upon these items should be disposed of. The
answer to this inquiry requires a construction of the provision
quoted above that

"all moneys collected by the county treasurer on account of such
taxes * * * <5}xap be delivered to the owner of the same on
demand."



Opinions of the Attorney General

By "the of the same" obviously is meant the owner of
the contractor's certificate.

Items (1) and (2), the face amount of the certificate and six
per cent interest for the period prior to return of delinquent
taxes, are clearly "moneys collected on account of such taxes."
Item (3) falls within the same category, for the penalty pro
vided by sec. 74.03 becomes a part of the tax and payable with it.
Sec. 74*51, Stats. Westhy v. Bekkedal, 172 Wis. 114, 122. The
interest included in item (4) is also, in my opinion, money col
lected on account of the tax within the statutory meaning. It
follows that all of the first four items must be delivered to the
cerificate owner upon demand.
I am of the opinion, however, that item (5), the expense of

advertising, if any. may be retained by the county. It repre
sents reimbursement for actual outlay made on behalf of the
certificate owner. It is not money collected on account of the
tax, but rather is collected on account of the cost of collecting
the tax. If the county must deliver this money to the certificate
holder, it is the loser for its services in collecting the city's tax.
It is not likely that the legislature intended to enrich the certifi
cate owner out of the county's pocket.
FEB.

Couniiea—Comity Ilighway Committee—Public Officers
Sheriff is not required by sec. 82.02 (15) (a), Stats., to deputize
man selected by county highway committee from without classes
specified in statute.

June 7. 1924.

James Murray,

District Attorney,

Fond du Lac, Wisconsin.

You have asked my opinion with reference to a question sub
mitted to you by the sheriff of your county. He asks whether
he is compelled by law to appoint as deputy sheriff certain per
sons designated for such appointment by the county highway
committees purporting to act under authority of sec. 82.02, subsec.
(15), par. (a). Stats. The county highway committee acted in
the premises presumably upon the direction of the county board



Opinions of the Attorney General

embodied in an ordinance, copy of which yon enclosed. The
ordinance contains the following provisions:

"Be it resolved, first, that the county board hereby au
thorizes and instructs county highway commission to employ two
motormen to be known as special deputy sheriffs, to patrol the
highways of Fond du Lac county * * *.
"Second. That the county highway commission shall appoint

in addition to the two above mentioned as special deputies the
highway commissioner and the highway patrol superintendent
to act as such deputy sheriffs in tlie enforcement of the viola
tions of highways, * * *.
"Tliese motormen shall be deputized as deputy sheriffs for

Fond du Lac county as provided for in subdivision 15 of sec.
82.02—15, laws of 1923, * *

It does not appear that the persons designated were chosen
from among the county highwaj- commissioner, his deputies and
the highway patrolmen, and the contrary fact is implied by
your statement that the committee considered applicants for the
position and out of the applicants selected two that were satis
factory to it.

Upon this state of facts, it is my opinion that the sheriff is not
compelled to deputize the men in question. Sec. 82.02, subsec.
(15), par. (a), the only statute imposing any such duty, provides •

"The sheriffs of each county shall appoint such special deputy
sheriffs as the county highway committee of the county shall
request and designate from among the county highway com
missioners, their deputies, and the highway patrolmen, for the
enforcement of laws relating to the public highways or their
use, or the maintenance of order upon or near the public high
ways. * * *" •

There is clearly no obligation to appoint persons not selected
fi'om among the specified classes. Hence, in the instant case the
sheriff maj' lawfully disregard the highway committee's request.

1 may add that the ordinance adopted by the county board,
and quoted in part above, is, in my view of the situation, en
tirely immaterial. The sheriff' is not concerned with the source
of the highway committee's inspiration to make the requests in
question. It is sufficient that it does not appear that the highway
committee has acted within the power in terms conferred upon
it by the statutes.

FEB
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Counties—County board cannot enter into lease of building
away from county seat for offices for county highway commis
sioner and county agricultural agent.

June 7, 1924.

Clive J. Strang,
District Attorney,

Grantsburg, Wisconsin.

You have asked whether or not a county board has power to
enter into a five-year lease of a building away from the county

seat to be used for offices for the county highway commissioner
and county agricultural agent.
My answer is in the negative. The question seems to me to

be fully covered by my previous opinion to the effect that a county
board cannot purchase and erect an office building for the of
ficers named, away from the county seat. XII Op. Atty. Gen. 586.
The geographical limitation upon the county board's power to
construct buildings seems to me equally applicable to its pow
ers to lease them.

FEB

Auiomohiles—Tractor used by farmer for hauling clover hul-
ler from farm to farm need not be registered.

June 7, 1924.

Kenneth S. White,

District Attorney,

River Falls, Wisconsin.

In your letter of June 4 you state that "A" owns a tractor
and clover huller; that he hulls clover commercially for other
persons, and that he uses his tractor on the highways in hauling
the clover huller from place to place. I assume that "A" is him
self a farmer. You ask whether the tractor must be registered
under sec. 85.04, subsee. (4), par. (f), Stats.
The vital question-is whether the tractor is used for strictly

agricultural purposes within the meaning of the statute referred
to. This department has heretofore advised that a tractor used
on public highways only for hauling equipment for use in thresh-
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ing and silo filling is used for strictly agricultural purposes and
need not be registered. XII Op. Atty. Gen. 409. The reason
ing of that opinion seems to me to apply as well to the situa
tion to which you refer, and you are, accordingly, advised that
the tractor is exempt from the requirement of registration so
long as it is used on the highways only for the purpose stated.
FEB

Auiomohiles—Auto Registration—Secretary of state may re
quire owner of motor vehicle applying for registration after
June 30 to state under oath that such vehicle has not been oper

ated on public highways of state since January 1, prior to July
1 or September 1, as case may be, as condition of granting regis
tration at reduced fee provided by sec. 85.04 (4) (h), Stats.

June 7, 1924.

Fred R. Zimmerman,

Secretary of State.

Par. (h), subsee. (4), sec. 85.04, Stats., which section pro
hibits the operation of any motor vehicle on the public highways
of the state without registration and prescribes the registration
fees, provides:

"The registration fees named in this section shall be paid in
full on all motor vehicles, trailers, or seniitrailers registered on
or before June thirtieth in any calendar year. If the applica
tion for registration is made between July first and August thirty-
first, inclusive, twenty-five per cent may be deducted from the
amount of the annual registration fee therein specified. If the
application for registration is made between September first
and Deeeraber thirty-fir.st, inclusive, fifty per cent may be de
ducted from the annual registration fee therein specified. * * *"

You ask if you may require of owners of motor vehicles apply
ing for registration thereof after June 30 an affidavit that sueh

vehicles have not been operated on the public highways of the
state since January 1, prior to July 1 or September 1, as the

case may be, of the year in which the application is made.
The question is answered in the affirmative.
If a motor vehicle sought to be registered after June 30 or

August 31 has in fact been operated on the public highways of
the state prior to the date of application for registration, in any



Opinions op the Attorney General 323

year, the law (subsee. (1), sec. 85.04) has been violated, and the
o^^'ner is clearly not entitled to any deduction from the regis
tration fee which would have been applicable to such vehicle
had it been registered at the time of such operation.

Plainly it was not intended by the legislature that the pro
visions for deduction from the registration fee should be avail
able to the owner of a vehicle which had been operated without
registration in violation of the law, and the secretary of state
may, as a part of the form for registration which he is author
ized by subsec. (2), sec. 85.04, Stats., to prescribe, reasonably
require the applicant for registration at the reduced rates to state
under oath the facts entitling him to such reduction.
I have examined the form of such an affidavit submitted with

your request and liave indicated my suggestions of modification

thereon in pencil, and return the same herewith.
FEB

Municipal Corporations—Fuel Depots—Any city in state may
engage in purchase, sale and supply of gasoline to its citizens
if so authorized by three-fourths vote of council.

June 9, 1924.

Edward Nordman,
Commissioner of Markets.

Repljdng to your inquiry, I beg to say that sec. 66.06, subsec.
(19), Stats, provides:

"Any city may by vote of three-fourths of all the members
of the council establish and operate equipment for the purchase,
sale and supply of fuel to its citizens, under regulation of the
council."

You will note that this authority extends to any city, but so

far as I can find no provision is made for such action by other
municipalities or government divisions, In my opinion, the term
"fuel" includes gasoline, and any city in Wisconsin may, there
fore, lawfully engage in the purchase, sale and supply of gaso
line to its citizens, provided such activity is authorized by a
vote of three-fourths of all the members of the council.

HLE
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Agriculture—Counties—Agricultural representative cannot,
under contract with committee of county board not authorized
to make such contract and university of Wisconsin, receive com
pensation from county unless county board has made appropria
tion therefor.

June 12, 1924.

J. A. Moen,

District Attorney,
Viroqua, Wisconsin.

You state that on July 1, 1923, a contract was entered into
whereby E. W. Schelling was employed as county agricultural
agent for Vernon county for a period of two years. This con
tract was executed upon *he part of the county, by William
Dolen, chairman of the county board, Geo. B. Sanford, county
superintendent of schools, and by three farmer committee mem
bers; and was executed by W. W. Clark, representing the ex
tension service of the college of agriculture, and K. L. Hatch,
assistant director agricultural extension, and was approved by
M. E. McCaffrej', representing the board of regents of the uni
versity of Wisconsin, and by E. W. Schelling in person.
You state that no authority was given by Vernon county to

any committee or to anyone to enter into this contract. It ap
pears that the county board of Vernon county likewise appro
priated the money for the county agricultural representative
for only one year, and that at the regular ■session of the county
board, held in November, 1923, a resolution was offered to ap
propriate $2,000 for the salary and expenses of the agent for the
year ending June 30, 1925, and was voted down.

You inquire whether under this contract, without any specific
appropriation for salary and expenses for the second year thereof,
beginning July 1, 1924, the county treasurer is authorized, and
whether he can be compelled to pay the county agricultural agent
out of the general county funds in his hands .said salary and ex
penses for the year beginning July 1, 1924, and ending June
30, 1925.

I believe your question must be answered in the negative.
Under sec. 59.87, subsec. (3), it is provided that

"authority is hereby given the county board to raise, by tax levy
or otherwise, for periods of not less than two years each, such
moneys as may be deemed sufficient to cover the share of the
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county in such work. In no case shall the amount appropriated
by the county for this work be less than one thousand dollars
annually. Such moneys shall be disbursed by the county treas
urer only upon orders of the county clerk which shall have been
approved by the special committee on agriculture."

In view of the fact that your county did not appropriate
money for this purpose for the year beginning July 1, 1924,
and ending June 30, 1925, I am of the opinion that the county
treasurer could not be mandamused to pay any money to your
county representative.

The appropriation made for the year beginning July 1, 1923,
and ending June 30, 1924, was also irregular, as the statute ex
pressly says that the appropriation made shall not be less than
for two years.

I have carefully examined the statute in question, and have
had corresjiondence with you heretofore relative to this matter.
I have been unable to find a way in which Mr. Schelling could
receive pay from the county unless the county makes a legal
appropriation for such purposes; and such has not been done
in this case.

JEM

Bonds—Provision of sec. 67.05, Stats., is construed to mean
that resolution must be olfered and read at regular meeting and
cannot be adopted except at regular meeting begun after pub
lication provided for and held within sixty-day period.

June 14, 1924.

Geo. W. Pearson, Manager, Bond Department,
Continental and Commercial Trust and Savings Bank,

Chicago, Illinois.

I have examined the certified copy of the proceedings pre
liminary to the issue of $55,000 city of Stoughton, Wisconsin,
5 per cent street improvement bonds submitted by you pur
suant to the request of said city of Stoughton, and the resolu
tion of the city council of said city, as provided by subsec. (3),
sec. 67.02, Wis. Stats.

I regret that I am obliged to withhold present approval of
these proceedings and to refuse present certification of the bonds
issued pursuant thereto, for the reason that I am of the opinion
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that essential provisions of subsec. (3), sec. 67.05 prescribing the
manner in which the initial resolution for a bond issue in a city
shall be adopted have not been complied with.

The record shows that the initial resolution was presented at
the regular meeting of the common council on March 4, 1924;
that it was ordered published at least twice during sixty days
following and the meeting of the council at which the resolution
was so introduced and ordered published was adjourned to
March 10, 1924; that the resolution, without any notice of the
time at which it would be finally considered by the council, was
published in the official city paper on March 6 and March 7,
1924; that on March 10, at the adjourned session of the regular
meeting at which the resolution was first offered, it was adopted
by the council; that such resolution was recorded in the bond
record book on March 11; that thirty days have elapsed since
such recording, and that no petition has been filed requesting
the submission of such resolution to a vote of the electors.

Subsec. (3), sec. 67.05 provides:
''Every initial re.solution in and for a city shall be offered

and read at a regular meeting of the city council, shall be pub
lished in the official paper of the city not less than twice during
the sixty days next following such reading, and shall be deemed
invalid and ineffectual for any purpose unless supported by the
affirmative vote of at least three-fourths of all of the members
of said council, taken at a regular meeting held after such pub
lication, and within said sixty days; * *

This provision is construed to mean that the resolution must
be offered and read at a regular meeting and cannot be adopted
except at a regular meeting begun after the publication provided
for and held within the sixty-day period. The manifest purpose
of the requirement of publication at least twice before the reso
lution is put upon its passage in the council is that the city
electors of the city may have notice of the fact that such a resolu
tion is pending before the council, and probably that any mem
bers of the council absent at the time the resolution is introduced
may also have such notice, and that they raaj' have an oppor
tunity to be heard, if they so desire, on the question of whether
such resolution shall be adopted. The statute does not require
the publication of the resolution to be accompanied by a notice
of the time when it will be considered by the council, but each
elector and each member of the council is presumed to know of
the time when the regular meeting of the council is held accord
ing to law, viz., the fi rst Tuesday of the month.
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This provision of the statute is designed to prevent just such
hurried proceedings as were had in this instance. It is not an
answer to this to say that the resolution might have been intro
duced at an adjourned session of the regular meeting in March
held toward the end of the month, and be acted upon and adopted
at the regular meeting in April; even though in such case, the
time elapsing between the offering of the resolution and final
action by the council might be the same as was the case here, the
electors and absent members of the council would have notice of
the time when such final action would be taken, viz., at the
regular meeting of the council held after the publication.
The form of bond adopted by the council is subject to criti

cism in that the statute requires that the statement as to the
value of the taxable property in the city and the bonded indebt
edness required by sec. 67.06 appears as a heading to the bond
form and is neither contained nor referred to in the body of the
bond. The statute says that the bond shall contain such state
ment, and I think it is preferable that this statement be em
bodied in the body of the bond; if, however, the statement is
placed at the head of the bond, it should be referred to in the
body and certified as correct.
The form of the attorney general's certificate is not in accord

ance with the present statutes. The certificate form is to the
effect that action must be brought within thirty days from the
date of the certificate, while the present law is that the action
must be brought within thirty days of the recording of the
certificate. The attorney general's certificate on municipal bonds
is not dated, under the present law.
I am sorry that you have gone to the trouble and expense of

printing the bonds and the attorney general's certificate thereon.
Where the proceedings preliminary to an issue of municipal
bonds and the bonds are proposed to be submitted to the attor
ney general for approval and certification, the proper practice
is to submit such proceedings and form of bond and not to have
the bonds printed until the proceedings have been approved and
the form of certificate furnished by the attorney general for
printing on the bonds.
FER
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Ap-pvopriaiions and Expenditures—Counties—County Asy
lums—County board may authorize committee composed of cer
tain of its members and trustees of county asylum to make pre
liminary arrangements for erection of building for county asy

lum, such committee to procure plans and solicit bids and let
contract and chairman of county board and county clerk to exe

cute such contract with successful bidder, at total cost of not
to exceed specified sum appropriated for purpose.

June 14, 1924.
Harold E. Stafford,

District Attorney,
Chippewa Falls, Wisconsin.

You have asked Avhether a county board may authorize a com
mittee composed of certain of its members and the trustees of the
county asylum and poor farm to procure plans for the construc
tion of a heating plant and building for the county asylum, to
solicit bids for such construction, and to negotiate for and pre
pare a contract with the lowest bidder or such bidder as they
may deem proper for such construction, and authorize and direct
the chairman of the county board and the county clerk to execute

and deliver such contract, provided the total cost of such con
struction shall not exceed the amount ($15,000) which had

theretofore been raised by taxation and appropriated for such

purpose.

The county board has power to build and keep in repair the
county buildings. Sec. 59.07, subsec. (4), Stats. This neces
sarily includes the power to secure construction plans and to
enter into contracts for the erection of new buildings. The
county board may act through a committee of its members.

Sec. 59.06, subsee. (1), Stats, This is customarily done in con
nection with building operations, and the power to do so has
been sanctioned by the supreme court. See First Savings &

Trust Co. V. Milwaukee County, 158 Wis. 207, 227-229, and the

prior cases there cited. The only doubtful question before me
is whether the function which could clearly be performed by a
committee of the board's members may be delegated to such a
committee and the asylum trustees.
The management of the affairs of the county asylum is in

the hands of the tru.stees thereof. Sec. 46.18, subsee. (1), Stats.
Nothing could be more appropriate than to arrange for co-
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operation between that body and the building committee of the
county board, in matters involving the erection of asylum build
ings. The resolution of the county board in question merely
does this and must, I think, be construed as properly delegating
the powers of the board to its own committee only, the trustees
of the asylum merely acting in an advisory capacity with no
vote on the committee's determinations.

So construed, you are advised, therefore, that the delegation
of power to the committee of the board, and the authorization of
the execution of a contract, as well as the authorized advisoiy
participation of the trustees in the preliminary steps, looking
towards the erection of a building for the county asylum, was
within the lawful power of the county board.
FEB

Public Health—Cold Storage—Weights and. Measures—False
Branding—Sale of cold storage eggs in carton labeled "Sta-
fresh" and "Cold Stored" is violation of sees. 4601aa and 111.09

(1), Stats.

June 16, 1924.

J. Q. Emery,

Dairy and Food Commissioner.

You have submitted to this department a carton in which a
dozen cold storage eggs are sold. You state:

"The carton bears the following statements: 'Sta-fresh brand'
on the top of the carton and on both sides of which there is the
outline of an egg and in which there is printed in smaller type
in the one instance 'Money back guarantee with every egg,' and
in the other outline 'Shell Sealed the Claircmont Way.' On one
side of the carton is printed again 'Sta-fresh brand,' the word
brand being in small type following which are the statements
'Shell Sealed,' 'Cold Stored,' 'Always fresh and sweet protected
by the Clairemont patents.' Attached to the carton for sealing
the carton is the sticker of the H. C. Christians Company, John
son Creek, Wisconsin, which stresses 'Sta-fresh.' "

You also state that you are informed by the company using
these cartons that the word "fresh," following the word "al
ways" on the side of the carton, is to be taken off the cartons to

be used in this state.
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A.

You submit the followmg questions:

"1. Would cold storage eggs placed in the carton as above
described and which accompanies this letter be misbranded under
sec. 4601afi in that there is a false and misleading statement on
the same?

2. Taking into consideration the various words used on the
carton would the sale of cold storage eggs in the carton men
tioned be in contravention of any of the terms of the cold storage
act?

3. Are the words 'Cold stored' as they appear on the side of
the carton sufBcient to make the eggs sold in a carton in com
pliance with the provisions of sec. 111.09 even though the eggs
are sold as 'Sta-fresh' brand eggs?"

Sec. 4601aa prohibits the sale of any misbranded article of
food and states that the word "misbranded" shall apply

"To articles of food, or articles which enter into the composi
tion of food, which, or the package or label of which shall bear
any statement, design or device regarding such article or the
ingredients or substances contained therein which shall be false
or misleading in any particular."

The question confronts us whether the statements on the car

tons are misleading in any particular, in which case the eggs

must be held to be misbranded. The statute is violated if the

statement on the cartons would tend to convey to a purchaser
an incorrect idea of the contents of the package. In my opinion,

the statements upon the carton do tend to mislead.

The words "cold storage," in my opinion, should be printed
on the carton. In an opinion by this department given to you on
November 22, 1923 (XII Op. Atty. Gen. 580), it was held that

the words "sealed fresh eggs" used on egg cartons, in connec
tion with other words, were misleading. In this case, the word
"Sta-fresh" is also misleading. "Cold stored" as used on this
carton may not always have the same meaning as cold storage.
Sec. 111.09, subsec. (1), requires that the public be informed

that they are cold storage eggs. The ordinary purchaser might
take it that fresh eggs were purchased by the storekeeper and
simply kept in a cold place in said store.
The provision of the uniform cold storage act (sec. 111.09,

subsec. (1) ), reads, in part, as follows:

"It shall be unlawful to sell, or offer for sale, any article of
food which has been held for a period of forty days or over in
cold storage either within or without the state, except as and for
'cold storage goods,' and without notifying persons purchasing.
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or intending to purchase the same, that it has been, so held.
When articles of food which have been held in cold storage for a
period of forty days or over are displayed for sale in any store
or other place where such articles are sold, a placard, plainly
and conspicuously marked 'cold storage goods' shall be dis
played on the bulk mass of said articles of food, and if articles
of food which have been held in cold storage for a period of forty
days or more are sold in any store or other place but not exposed
to view, a placard setting forth the kind of goods and the fact
that they are cold storage shall be conspicuously displayed in the
place of sale. * * * It shall be unlawful to sell, offer for
sale, represent or advertise as fresh any article of food which
has been held in cold storage for a period of forty days or over.
It shall be unlawful to sell or to offer for sale, to display, adver
tise, or to represent in any manner whatsoever for the purpose
of selling, any eggs other than cold storage that have been held
for a period of forty days or over, either within or without the
state, without notifying the persons purchasing or intending to
purchase the same, that they are held eggs."

Your first and second questions must be answered in the affirm
ative, and your third question must be answered in the negative.
JEM

Trade Regulations—Trading Stamps—Issuance of coupons
by merchant with sale of goods, entitling holder to exchange
coupons for chinaware, constitutes violation of trading stamp
law.

June 16, 1924.
George W. Lippert,

District Attorney,

Wausau, "Wisconsin.

You ask whether the following practice constitutes a violation
of the trading stamp law contained in sec. 134.01 Stats. :
A certain company from outside the state deals in premium

goods. The representative of the company is instructed to call
upon the merchants and for a certain figure, sell them a set of
china dishes. Together with these china dishes, the merchant
received from the company coupons similar to those enclosed,
ranging in amounts from 1 cent to $1.00. With any purchase of
goods whatever made by a customer from the merchant, he
receives these coupons in the amounts purchased. The dif-
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ferent pieces of chinaware are given as premiums to the cus
tomers, each piece having a coupon value put on it, that is, a
cup and saucer can be had for $10.00 worth of coupons, or a
plate can be had for $15.00 worth of coupons.
Under the practice above set out, coupons are given in con

nection with the sale of merchandise; the coupons are not re

deemable in cash so as to come within the exception permitted
by the statute; the coupons are redeemable in merchandise by
the holder thereof; hence come within the express prohibition of
the statute.

Therefore, your question is answered in the affirmative.
ML

Public Health—Public Officers—Health officer elected by le
gally organized board of health of village of Cambridge is le
gally acting health officer of village.

June 17, 1924.
Board of Health.

You state that after the spring election of 1922, the village
board at Cambridge elected a health officer; that the village
board had not organized as a board of health, and therefore,
under the law, the election was probably illegal; that the health
officer elected by the village board in May, 1922, served for one
year; but at the end of that time or in the spring of 1923, a
board of health was legally organized for the village, and the
same health officer who was elected by the village board in May,
1922, was again elected as health officer; that a new health
officer has now been elected by the legally organized board of
health of the village, and has taken the oath of office. The vil
lage officials desire to know if this election is legal.

It appears also that the health officer appointed in 1922 took
an oath of office, but he did not take an oath of office after he

was elected by the legally organized board of health, in 1923.
Under see. 141.01, Stats., a health officer when elected holds

office for two years.

There are two possible viewpoints that may be taken in this
matter, under either of which the election of the new health
officer at the present time is legal. It may be contended that the
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election ol; the health officer in 1922 was made by a de facto

village health board, and it is well known that the acts of a
de facto official are legal and binding.

It would then follow that the election of the new health officer

was legal; and since he took the oath of office at that time, he

would be a de jure health officer, arid his term would expire in
1924. Then it would also follow that the election of the new

health officer by the present board of health is a valid election.
Another contention that may be made is that the appointment

in 1922 was illegal, owing to the fact that there was no legally

organized board of health in the village. The appointment in
1923 would be a valid appointment, but the health officer failed

to take the oath of office.

Under sec. 19.01, subsec. (4), par. (g), it is provided that of
ficial oatlis and bonds shall be filed

"In the office of any village clerk: Of all officers elected or
appointed in and for such village, except the village clerk who
shall file in the office of the village treasurer."

Under sec. 17.03, subsec. (7), it is provided:

"The neglect * * * of anj'person elected or appointed or
re-elected or reappointed to any office to take and file his
official oath or to execute or renew his official bond, if required,
or to file the same or either thereof in the manner and within
the time prescribed by law," shall cause a vacancy.

Under this contention, the failure of the health officer to take
and file an oath of office, in 1923, as required by law, would
cause a vacancy in the office, and the election of the new health
officer would be valid.

You are advised, therefore, that the new health officer elected
by the legally organized board of health of the village of Cam
bridge, and who has taken the oath of office, is the legally acting
health officer of said village.

JEM
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Appropviations ami Expenilituves — University — Soldiers'

Funds—Extension division of university of Wisconsin is en
titled to reimbursement out of soldiers' educational bonus fund,
or (after July 1, 1924), out of soldiers' rehabilitation fund for
actual increased cost of operation due to enrollment and in
struction of soldier educational bonus students at its day school
at Milwaukee during first and second semesters of 1923-1924.

June 17, 1924.

John Callahan,

State Superintendent of Public Instructmi.
Attention: Mr. Langraf.

The extension division of the university of Wisconsin has filed
with you, under the provisions of sees. 20.22 and 37.25, ct seq.,
Stats., a claim against the state for instruction of soldier edu

cational bonus students In the day classes at Milwaukee during
the first semester of 1923-1924, amounting to $3,313.00; attached
to the claim is an itemized statement of how it is made up which
shows as disbursements: instructional salaries and wages,
$17,716; rent of building for day school, $1,900; total, $19,616,
and as receipts: United States Veterans' Bureau, $10,186; fees
from students enrolled, $6,017; total $16,303, the difference be
tween the disbursements and receipts being reported as the net
cost of operation of the school due to eni-ollment and instruction

of soldier educational bonus students. Next to this statement

is a list of eighty-five of such students enrolled in said day
classes during said first semester. It is stated that a similar claim

for the second semester will shortly be presented.
Assmning that the claim represents only "the actual increased

cost of operation in excess of the cost of the institution," had the
legislation providing for such instruction not been passed (a fact
necessary to be established to your satisfaction by audit of the
claim), my answer is in the affirmative.

Subsec. (3), sec. 37.253, Stats., provides:

"The services provided for in sections'37.252 and 37.253 shall
be paid for by the state on the basis of the aetual increased
cost of operation in excess of the cost of the institution if such
legislation had not been passed, and not at the ordinaiy rate of
individual courses."
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Subsec. (2), sec. 37.253, Stats., provides:

"The educational opportunities provided for in sections 37.25,
37.251, and 37.252 shall not be available after July 1, 1924."

Subsees. (7) and (8), sec. 45.27, Stats., provide for the tran.s
fer on July 1, 1924, of any balance in the fund created by the
appropriation of sec. 20.22 to the "Soldiers' Rehabilitation

Fund," and that all charges against, and all sums properly
payable out of, the fund so tran.sfcrred shall be paid out of the
said soldiers' rehabilitation fund.

The extension division has provided the services contemplated
bj^ the provisions of law referred to, and I think is clearly IC'
gaily entitled to reimbursement accordingly.
FEB

Dairy and Food — Dairy Products — Trade BegiUations - -
Monopolies—Sec. 133.09, Stats., prohibiting discrimination in
price paid for dairy products, does not forbid rendering of f^-ee
tranportation service when offered to all patrons alike.

June 17, 1924

J. Q. Emery,

Dairy and Food Conimissione?'.

Your letter of June 10 recites that a certain cream buying
concern is hauling cream free of charge for patrons, that some
patrons accept this service and others do not, but that the serAuce
is available to all.

You state that all patrons receive the same price per pound
for butterfat.

You ask whether this transaction violates sec. 133.09, Stats.,

forbidding discrimination in the price paid for dairy products.
In my judgment, it does not. All patrons receive the same

price for their cream. The free service is not offered as a con
cession to a favored few but is open to all.

The antidiscrimination statute, in my opinion, does not de
mand that a purchaser shall exact a charge for hauling the sell
er's cream. To be sure, if the buyer were affording the trans
portation service gratuitously to some producers while imposing
a hauling charge upon others or requiring these latter ones to
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haul their own cream, these circumstances might indicate a
scheme of discrimination in terms, which would be tantamount to
a price discrimination. Such, however, is not the situation
which you present.

ACR

Agriculture—Labor—Child Labor—Words and Phrases—

Agricultural Pursuits—Employment in greenhouse is not agri
cultural pursuit within meaning of sec. 103.05 (6) (d), Stats.

June 17, 1924.
Industrial Commission.

Under date of June 13 you inquire whether employment in a
greenhouse is an agricultural pursuit, within the meaning of
par. (d), subsec. (6), sec. 103.05, Stats.
Said paragraph provides:

"Nothing contained in sections 103.05 to 103.15, inclusive,
of the statutes, shall be- construed to forbid any child from
being employed in agricultural pursuits, nor to require a permit
to be obtained for such child."

In State v. Cendo, 38 La. Ann. 828, it was held that the busi
ness of a vegetable dealer in the market is not such an agricul
tural pur-suit as exempts the dealer from a license under a
constitutional exemption exempting agricultural pursuits from
a license act. This is the only case which I have been able to

find in which the term "agricultural pursuits" was considered
by the court.

Our court has adopted the definition for agriculture from
"Webster, in liinzcl v. Grogan, 67 Wis. 147, 150-151. It is there
defined as

"the art or science of cultivating the ground, especially in fields
or in large quantities, including the preparation of the soil, the
planting of seeds, the raising and harvesting of crops, and the
rearing, feeding, and management of live-stock; tillage; hus
bandry; farming."

The cultivation of ground, especially in fields and in large
quantities, is not done in greenhouses.
In an official opinion to the commission, dated July 31, 1919

(VIII Op. Atty. Gen. 578), my predecessor came to the con-
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elusion that employment in agricultural pursuits in sec. 1728e
means substantially the same as "farm labor" in sec. 2394—1

and see. 2394—5. In another official opinion dated December
29, 1923 (XIII Op. Atty. Gen. 651), you were advised that
waiting on a table in a boarding house used for boarding farm

laborers only, located on farm of canning company maintained
by such company, is not an "agricultural pursuit" within the
meaning of sec. 103.05 (6) (d).

The employment in a greenhouse, in my opinion, is clearly
not within the purview of the term of the statute which applies
only to an agricultural pursuit. Your question is answered
"No."

JEM

Dairy mid Food—Soft Drinks—Ses. 98.12 (9), regulating soda
water business, construed.

June 19, 1924.

J. Q. Emery,

Dairy and Food Commissioner.

You have referred me to subsec. (9), sec. 98.12, which provides:

"No soft drink or other nonalcoholic beverage, except apple
cider, not manufactured in this state shall be sold or offered for
sale within this state unless the same is fir.st inspected and reg
istered with the dairy and food commissioner. * • #. The
provisions of this subsection shall not apply to soft drinks or
other nonalcholic beverages manufactured in states where no in
spection or license for their sale is required."

You ask for the meaning to be given to the last quoted sen
tence in said law, and inquire whether it means that the subsec
tion does not apply

'' if the • • • state of Michigan, for example, has a law re
quiring the manufacturers of specified soft drinks to obtain a
license for said manufacture and sale or * * * if the said
state of Michigan has a law requiring the licensing of * * *
.sale of soft drinks manufactured in another state than Mich
igan."

In answer, I will say that the language, is broad enough to
include both cases. If in the state of Michigan nonalcoholic
beverages may be s:>ld without a license, then the provisions of
the sentence of sul sec. (9) of this statute apply. This is the
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plain import of the language used, and I see no reason for giv
ing it any other construction than its clear meaning. It may
be that the lawmakers had in mind that this subsection should

apply only to nonalcoholic beverages manufactured in states
where no inspection or license for the sale of nonalcoholic bev
erages manufactured in another state is required, but they did
not say so. I am constrained, therefore, to give a literal meaning
to the language used.
JEM

Banks and Banking—Claims—Where commissioner of banking
has taken charge of affairs of bank for liquidation and mailed
and published notices to creditors to present their claims in man
ner provided by law, and one claim is not presented until after
some dividends have been paid, it is entitled only to its equitable
proportion of assets sub.sequently distributed; affidavits of bank
officers that notice to creditors was not received would not change
such provisions.

June 19, 1924.
Dwight T. Parker,

Commissioner of Banking.

You have submitted to this department a claim signed by the
American Exchange Bank of Milwaukee, Wisconsin, in the mat
ter of the liquidation of the affairs of the State Bank of Three
Lakes, together with the affidavits of Carl G. Engelke and W. A.
Manegold, formerly cashier and assistant cashier of the Ameri
can Exchange Bank of Milwaukee, to which is attached a copy
of the notice to creditors to present and file their claims with
the commissioner of banking in the delinquency proceedings of
the said bank, and in which affidavits they each swear that no
such notice was received by either of them or by such bank to
the best of their knowledge, information and belief, and the
claim of the bank is presented in such proceedings with the idea
and request that it be allowed and the said bank be permitted
to participate in all dividends in the liquidation proceedings of
said bank. You also advise that before this claim was presented
and filed, one dividend of 40 per cent had already been paid to
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creditors who had filed their claims in such proceedings, and
you ask to be advised as to your duty Avith reference to payments
upon such claim.

See. 220.08, Stats., provides that when it shall appear to the
commissioner of banking that the capital of any bank is impaired,
he shall take charge of such banli for the purpose of liquida
tion. Subsec. (5) of that section provides that the commissioner
shall cause notice to be given by advertisement in such news
papers as he may direct, such notice to be published weekly for
three consecutive months, notifying all persons who have claims
against such bank or banking corporation to present the same
to the commissioner and make legal proof thereof at a place and
Avithin a time to be .specified therein. Such commissioner is re
quired to mail a similar notice to all persons Avhose names ap
pear as creditors upon the books of the bank. That section pre
scribes the method of serving notice to obtain jurisdiction of
creditors for the equitable distribution of the assets of the banlc,
and you say that law has been complied AAuth and that such a
notice Avas so published and a copy mailed to all such creditors,
including this bank. The affidavits presented with this claim
do not disprove that fact. That gives jurisdiction to the com
missioner to proceed Avith the distribution of the assets from time
to time on the claims filed. The statute authorizes claims to be

presented and filed after the expiration of the time fixed in the
notice to creditors, but that statute provides that if claims are
so presented, they shall be entitled to share in the distribution
only to the extent of the assets in the hands of the commissioner
equitably applicable thereto. From the form of affidavits pre
sented, it Avould appear that this claim is being presented upon
the theory that the bank Avould be entitled to participate in the
40 per cent dividends already paid, the same as other creditors
who had filed claims previous to such distribution, upon the
theory that it is equitably entitled to share in such dividends
because no such notice was received by the bank officers as in
dicated in the accompanying affidavits. I do not think the lan
guage "equitably applicable thereto" refers to a situation of this
kind. I am advised that this bank held collateral security from

Avhich it expected to realize in full on its claim, but has been
disappointed in part, which may account for its present predica
ment, but Avhether that is true or not, I think that under this
laAv it is only entitled to its equitable portion of the undistributed
assets. The previous language that
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"it shall share in the proceeds only to the extent of the assets
in the hands of the commissioner"

seems to quite clearly indicate that it would be entitled only to
its proportion of the assets subsequently distributed. If this
claim had been filed within the time fixed, then under the stat
utes and the decisions of our court, the bank would have been
entitled to share in all distributions the same as other creditors

without losing its remedy against its special security.
The usual rule of marshalling assets does not apply to in

solvency proceedings under this statute. In the case of Ilar-
rigan v. Gilchrist, 121 Wis. 127, our court went exhaustively
into the question, and after referring to the general rule for the
marshalling of assets, refers to a number of decisions showing
that the distinction had not always been kept in mind. It then
says, p. 344:

*  * A misapprehension of such principle and a failure
to take note that the restriction upon the right of secured
creditors in bankruptcy proceedings, as to participating with gen
eral creditors in the distribution of the trust fund, is statutory,
has led to most of the decisions to the effect that, in the settle
ment of the affairs of an insolvent through proceedings under
a creditors' bill, secured creditors can prove their entire claims
and share in the distribution of the fund on that basis only
upon surrendering the security. The general rule is to
the contrary, as the following authorities will amply show:
In re Meyer, supra; People v. Remington, 121 N. Y. 328,
24 N. E. 793; Allen v. Danielson, 15 R. I. 480, 8 Atl. 705;
IV'es# V. Bank of Ru tland, 19 Vt. 403; Findlay v. Hosmcr, 2 Conn.
350; Logan v. Anderson, 18 B. Mon. 114; CUizens' Bank v. Pat
terson, 78 Ky. 291; Miller's Appeal, 35 Pa. St. 481; Patten's
Appeal, 45 Pa. St. 151; Brough's Estate, 71 Pa. St. 460: Smith's
Appeal, 74 Pa. St. 191; GraefJ's Appeal, 79 Pa. St. 148; Jami
son's Estate, 163 Pa. St. 143, 29 Atl. 1001; Moses v. Ranlet, 2 N.
H. 488; Dretv v. McDaniel, 60 N. H. 481; Bank Comm'rs v. Se
curity T. Co., 70 N. H. 536, 49 Atl. 113: In re Bates, 118 111. 524,
9 N. E. 257; Furness v. Union Nat. Bank, 147 111. 570, 573, 35
N. E. 624; First Nat. Bank v. Comm. Nat. Bank, 151 111. 308,
37 N. E. 1019; Levy v. Chicago Nat. Bank, 158 111. 88, 42 N. E.
129; Friedlander v. Fenton, 180 111. 312, 54 N. E. 329; Leivis v.
United States, 92 U. S. 618; Merrill v. Nat. Bank, 173 U. S. 131,
19 Sup. Ct. 360; Aldrich v. Chemical Nat. Bank, 176 U. S. 619,
2 Sup. Ct. 498; In re Crystal Springs Bottling Co., 96 Fed. 945.
"An examination of the authorities cited will show plainly

that the few exceptions to the rule here adopted grew out of
either a misconception of the proper application to be made of
the equitable rule as to the rights of parties in a fund where two
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have a legal right thereto as security and one has also another
security; or the adoption of the bankruptcy rule, either by
special statute, or in failing in the beginning to comprehend that
the latter rule is wholly statutory."

In the case of Corhett v. Joannes, 125 Wis. 370, the court con

firmed that rule, holding (syllabus):

"In the administration of a general trust for creditors under
judicial supervision, as in the case of a receivership matter or
an assignment for the benefit of, creditors, one who holds se
curity for the payment of his claim has, nevertheless, to the
extent of the full face of such claim at the date of the creation
of the trust, the same status regarding the distribution of the
trust fund as an unsecured creditor; and he is entitled to divi
dends accordingly and to the benefit of his security as well until
the avails from both sliall have been sufficient to fully discharge
the indebtedness, the residue of the security, if any, to be then
covered into the trust fund."

A large number of decisions are cited in these opinions sup
porting this general rule. While the rule has not been followed
in all of the states, it seems to settle the rule in this state that
this claimant is entitled to share in the dividends since the filing
of his claim, notwithstanding its special security, the proceeds of
which security if in excess of the unpaid portion of the claim,
must be surrendered to the commissioner.

TLM

Intoxicating Liquors—NmiinioxicaJing Liquors—Proprietor
of drug store who sells soda water and pop containing any degree
of alcohol is subject to 1(15.01 (29), Stats.

June 19, 1924.

Max Sells,

District Attorney,

Florence, Wisconsin.

You inquire whether a drug store that has a soda fountain
selling nothing but soda water, ice cream and pop would come
within the definition of sec. 165.01, subsec. (1), par. (ra), also,
whether or not a drug store would be subject to a town license,
under subsec. (29) of said section, where nothing is sold but
soda water, ice cream and pop.
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Under said par. (m), it is pro^^ded:

"Tlie words 'nonintoxicating liquor' includes all liquors,
liquids or compounds, whether medicated, proprietary, patented,
or not and by whatever name called, fit for use for beverage
purposes, containing alcohol in any degree, not defined to be
'intoxicating liquors.' "

The answer to your question depends rather upon a question
of fact than upon a question of law. The question of fact is
whether soda water and pop contain alcohol in any degree. If
they do, then both of your questions must be answered in the
affirmative. If not, they must be answered in the negative. Soda
water and pop sometimes contain some alcohol, and in order to
be safe, those who deal in those drinks generally take out a li
cense, under said subsec. (29).
JEM

Courts—Indigent, Insane, etc.—Counsel appointed by court
to defend indigent person accused of crime should be allowed

reasonable amount for printing and stenographic services and
expense of attending supreme court; fees are limited by sec.
4713, Stats.

June 20, 1924.
James Murray,

District Attorney,
Fond du Lac, Wisconsin.

You state that you have been requested by the circuit judge
of your circuit to ask my opinion regarding the propriety of al
lowing payment of an account submitted to the court by Mr.
J. E. O'Brien. Mr. O'Brien was appointed to defend two in

digent persons accused of murder. They were convicted but the
supreme court ordered a new trial. Mr. O'Brien conducted the

ease in both circuit court and supreme court. He then submitted
the bill in question, containing the following items:

20 days at $15.00 per day $300.00
For printing brief 305.00

Expenses of stenographer, etc 75.00
Expenses attending supreme court 20.00

Total $700.00
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It should be made plain at the outset that the attorney gen
eral cannot undertake to advise the circuit court how to dis
pose of questions pending before it. It is proper, however, for
this department to assist the district attorney in determining
what position he should take with reference to such of those
questions as concern the county. I shall, therefore, advise you
what opposition, if any, should, in my opinion, be made to the
allowance of Mr. O'Brien's account.

1. The item of $300 for 20 days at $15.00 per day.

See. 4713, Stats., contains the following provision, referring
to compensation of counsel appointed to defend indigent per
sons accused of crime:

" * * * The county in which such criminal action or proceed
ing may arise or shall be pending shall only be liable to pay such
attorney or counselor for his services such sum as the court mak
ing the appointment shall, by an order to be entered in the
minutes thereof, certify to be a reasonable compensation there
for, and which sum shall in no case exceed twenty-five dollars
])er day for each day actually occupied in such trial or pro
ceeding and not to exceed fifteen dollars per day for not more
than five days actually and necessarily occupied in preparing*
for'trial in any one ease. * * *"

This language is clear and unambiguous. Mr. O'Brien is en
titled to twenty-five dollars per day for each day he actually
spent in the trial in his case and not to exceed seventy-five dol
lars for preparation.

2. The item for printing brief—$305.00.
I find no statute expressly authorizing payment of items such as

this. Printing is, however, essential to the prosecution of an
appeal to the supreme court. The legislature clearly did not
intend that indigent persons be deprived of their appeal be
cause of want of funds for ptinting, nor that counsel appointed
to defend should pay the printing bill out of their own pockets.
I am of the opinion that it is proper to imply from sec. 4713,
Stats., authority to charge the county for reasonable printing
expense, and that the district attorney ought not to oppose al
lowance of a reasonable charge on that account. Whether the
$305.00 item submitted by Mr. 0 'Brien is in fact reasonable is
a question not within my sphere.

3. The item of $75.00 for expenses of stenographer, etc.
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If this item appears to you to be in fact reasonable, it is my
opinion that you ought not to oppose it. The reasoning suggested
with reference to Item 2 applies with almost equal force to Item 3.
•  4. The item of $20.00 for expenses incurred in attending the
argument in the supreme court.
My advice in regard to this item is the same as that concerning

Items 2 and 3.

JEM

Public Officers—Citif Sealer of Weights and Measures—
Weights and Measures—City sealer of weights and measures may
not charge any fee for performance of his official duties.

June 21, 1924.
J. Q. Emery,

Superintendent of Weights and Measures.

You ask the following question: May

"a city sealer of weights and measures lawfully charge a fee
for weighing and giving certified weight slips on cheese ship
ments which he may be called upon to weigh in his city?"
I think the answer is in the negative.
Ihe powers and duties of sealers of weights and measures in

cities are only those prescribed by eh. 125, Stats. His duty as
to weighing cheese and other commodities is confined to weigh
ing the same for the purpose of ascertaining whether the laws
relating to weights and measures have been violated (subsec.
(2), sec. 125.04), and, in, case he finds a violation of the law,
to cause the violator to be prosecuted (subsec. (4), sec. 125.04).
He cannot act in an official capacity for any purpose not au
thorized by the statute. It is a familiar rule of law, needing
no citation of authority, that a public officer takes his office cum
onere, and must perform all of such duties for the compensation
provided or authorized to be provided by law. The law fixes
the compensation of the sealer of weights and measures at a
salary determined by the board or body authorized to fix the
salaries of city officers (subsec. (1), sec. 125.04). The subsection
last cited expressly provides that

"no fees shall be charged by him or by the city for inspection
or testing of weights, measures or weighing or measuring de
vices." ®
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There is no authority for him to charge any fee for the per
formance of any of his duties in his official capacity. In the ab
sence of such authority, he is precluded from making any charge
therefor.

FEB

Appropriations and Expenditures—State Aid to High Schools
—Education—Tuition—School Districts—Schoolhouse Sites—

Po-vver to select site for schoolhouse in district free high school

is lodged by law in electors of district at legal meeting. School
board is not authorized to make such selection.

District board of free high school district may charge tuition
for nonresident pupil even though state aid to such district has
been refused.

Certification of state aid under sees. 20.27 and 20.29, Stats.,

are independent subjects for action of state superintendent.
Refusal to certify aid under sec. 20.27 does not automatically
deny state aid under sec. 20.29, although grounds of refusal in
one case may also be grounds for refusing certification of aid
in other.

June 24, 1924.

John Oallahan,

State Superintendent of Public Instruction.

You ask the following (piestions, which I shall answer in
their order.

1. In free district high schools is the board authorized to
select the site for a building, or do the voters at the annual
meeting or subsequent special meetings determine this?
I am of the opinion that the board has no authority to select

a site. Sec. 40.54, Stats., provides in part:

"The free high school board shall conduct the affairs of the
free high school district on the same general plan provided for
a common .school district, and possess, with respect to such
free high school district all the powers and be charged with all
the duties conferred and imposed by these statutes on the dis
trict officers and district board of a common school district.
♦  • # "

The school board of a common school district has no power

to select a site for a school building, and the .school board of a
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district free high school has no greater power. That power
is lodged exclusively in the electors. Sec. 40.09, subsee. (4);
sec. 40.56, subsec. (3); sec. 40.60, subsec. (4). The selection of
a site may be made by the electors at any legal meeting—annual,
adjourned annual, or special. Sees. 40.08, 40.55.

2. If, according to sec. 20.27, subsec. (3), subd. (c), the state
superintendent refuses to certify to state aid for free high
schools, may the high school board of the school involved charge
tuition for pupils attending such school from outside districts?
The answer, 1 think, is in the affirmative. I find nothing in

subsec. (3), sec. 40.53, or any other provision of the statutes,
that makes the power of the free high school board to charge
tuition dependent upon state aid being granted to such district.

3. If the state superintendent refuses to certify to state aid as
above noted in question 2, may he still certify to special state
aid for high scliools as designated in sec. 20.29, or does the
refusal of the state superintendent to certify to such general
state aid as designated above automatically deny state aid
under sec. 20.29 ?

I am of the opinion that the provisions for state aid referred
to are entirely independent, and that the state superintendent
may grant the aid provided for by see. 20.29, although he has
refused to certify the state aid provided for by see. 20.27, or
vice versa; but the same grounds upon which a refusal to cer
tify state aid under the provisions of see. 20.27 may justify a
refusal to certify state aid under sec. 20.29.
FEE
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Autonwhiles—Speed Limit—Puhlic Officers—Slierift: is re
quired to appoint deputies in certain villages, cities and districts,
and may appoint them in others.

It is duty of sheriff, his iindersheriff and his deputies, as well
as that of constables, marshals and police officers, to enforce
state laws regulating speed of vehicles on public highways; they
may make arrests for violation of such laws under same situa
tion as for violation of other criminal laws of state.

June 25, 1924.

A. L. Devos,

District Attorney.

Neillsville, "Wisconsin.

You state that several cities and villages have made applica
tion to the sheriff of Clark county for the appointment of a
deputy sheriff for the purpose of patrolling the highways for
speeders; that you doubt very much whether, under the stat
utes, this can be done, and ask to be advised on the subject.
You also ask whether a constable may act in the enforcement
of the laws relating to speed of vehicles on the highway's.
I think there is no doubt of the power, an^the duty in cer

tain villages, cities and districts, of the sherifFto appoint depu
ties who may make arrests for the violation of the state law
regulating the speed of vehicles on the public highways any
where in the county, nor of the power and duty of the constables
and police officers of the towns, villages and cities, acting within
their respective jurisdictions, to enforce such laws.
The sheriff is required to appoint an undersheriff and one

deputy sheriff for each city and village in his county having
1000 or more inhabitants and one deputy for each assembly dis
trict therein (except the district in which the undersheriff re
sides) which contains an incorporated village having less than
1000 inhabitants and does not contain a city or incorporated
village having more than 1000 inhabitants, such deputies to re
side in the city or village or in a village in the assembly district
for which they are appointed. Sec. 59.21, subsec. (1). The
sheriff may appoint as many other deputies as he may deem
proper. Se% 59.21, subsec. (2). The sheriff or undersheriff
may also depute in writing other persons to do particular acts.
Sec. 59.21, .subsec. (5). The undersheriff and deputies are em-
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powered to exercise ail the powers of the sheriff, subject to the
responsibility of the sheriff for their aets. Sec. 59.22, Stats.

"The office of sheriff, in a certain sense, is a constitutional
office; * * *. Now, it is quite true that the constitution
nowhere defines Avhat powers, rights and duties shall attach or
belong to the office of sheriff. But there can be no doubt that
the framers of the constitution had reference to the office with
those generally recognized legal duties and functions belonging
to it in this country, and in the territory, when the constitution
was adopted." State v. Bruvst, 26 Wis. 412, 414.

The sheriff" and constables and police officers "had a right at
common law to arrest all persons who were guilty of a breach
of the peace, or other violation of the criminal laws, in their
presence; but in all such cases the arrest must be made at the
time of the offense or immediately after its commission." Haw
kins V. Lutton, 95 Wis. 492, 499.
The violation of the statute relating to the speed of vehicles

on the public highways is a criminal offense under the state law,
and there is no question in my mind that the sheriff, his under-
sheriff and deputies, may make arrests for the violation of such
laws under the same conditions as for the violation of any other
of the criminal ̂ ws of the state.
The election ISd qualification of the constables is provided

for in each town, village and city. Sees. 60.54, 61.60, 62.09
(1) (a) and (7) (b). Marshals in villages and police officers
in cities are expressly charged with the duty of arresting, with
or Avithout process (in the proper cases, of course) every person
found in the village or city "engaged in • • * violating
any law of the state." Sees. 61.28, 62.09 (13).
There is also a special provision of the statutes directing the

sheriff, on the request of the county highway committee, to ap
point special deputies from among the county highway commis
sioners, their deputies and the highway patrolmen,

"for the enforcement of laws relating to the public highways
or their use, or the maintenance of order upon or near the pub
lic highways,''

and it is provided that

"such special deputy sheriffs may arrest at any place in the
state, with or without warrant, any persons who. In their pres
ence, shall violate any law relating to the public highways or
their use or the maintenance of order upon or near the public
highways." Sec. 82.02, subsec. (15).
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It seems to me that ample provision has been made by the
statutes for the enforcement of the laws to which you refer, and

it only remains for the officers named to perform their duties.
FEB

Courts—Criminal Law—Sec. 4707, Stats., authorizes county
court, on application, to sentence accused who has been bound
over for trial and who has been discharged on bail, as well as one
who has been committed to jail.

June 25, 1924.

John J. Fisher,

District Attorney,

Bayfield, Wisconsin.

In your letter of March 25 you referred me to the provisions
of sees. 4707 and 4710, inclusive, and you inquire whether the
county court is authorized to sentence a defendant whenever
he is out on bail, as well as when he is committed for trial, and
in actual confinement.

Said sec. 4707 reads, in part, as follows:

"Whenever any person committed for trial for an offense
for which the highest penalty provided by law shall not exceed
five years' imprisonment shall request of the district attorney
and county judge of the county in which the offense was com
mitted to be arraigned upon such chai-ge before the county court,
before the sitting of the court having jurisdiction to try the
same, it shall be the duty of the district, attorney, upon the receipt
of such request, to file an information ayaiiist the prisoner upon
such charge, within five days thereafter, in the office of the clerk
of the court having trial jurisdiction, and deliver a copy thereof
to the prisoner. * * *"

The above section is in the language as it reads after the
amendment made by ch. 201, Laws 1921. Prior thereto, it read
thus:

"Whenever any person committed for trial and in actual
confinement for an offense for which the highest penalty pro
vided by law shall not exceed five years' imprisonment * •

The amendment struck out

actual confinement."

the italicized words, "and in
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Prior to the amendment, it was perfectly clear that the pro
vision of said section applied only to a person who was com
mitted for trial and in actual confinement, and did not include
those who were out on bail You state that it is argued that the
statute as it now reads still contemplates to apply only to those
committed for trial and in jail, and does not apply to those out
on bail

You direct my attention to the fact that the section still re
tains the words "against the prisoner" and "to the prisoner,"
which clearly indicates that it applies only to persons actually
in prison, and that the succeeding sections 4708, 4709, and 4710,
clearly contemplate the situation where the defendant is a pris
oner in the custody of the sheriff, and not otherwise. You also
direct me to the provisions of see. 4792, under which the defend
ant is discharged from the custody of the officer when he gives a
bail bond, while "if no sufficient bail be offered," etc., the
prisoner shall be "committed for trial"

It is argued that the words "committed for trial," as used
in sec. 4792 necessarily should be given the same significance as
the same words used in sec. 4707. The amendment which struck
out the words "and in actual confinement" manifestly had for
its purpose the changing of the import of this statute, so as to
apply to those who were discharged on bail as well as those who
were committed to jail Unless that was the intention, the
amendment would have no purpose. Under well recognized rules
of statutory construction, we should give an interpretation to
the statute which will not reduce the amendment to an absurdity.
It is true that the language used is clear and unambiguous, but
when we apply it to concrete cases an ambiguity arises, for it is
often the case that the defendant is first committed for trial
because at that very moment he is unable to furnish the bail;
but subsequently he is discharged when he secures bail In
such a case, the defendant would be committed for trial and
comes within the literal language of the statute, although he is
out on bail.

It is also true that any defendant who is out on bail may be
delivered to the sheriff by his surety when such surety is appre
hensive that the accused may become a fugitive from justice.
The defendant would in such cases also be committed for trial
I believe that in applying said see. 4707 to concrete cases, an

ambiguity arises which justifies a resort to construction. And
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when we apply well known rules of statutory construction to
this statute, we are constrained to hold that the manifest pur
pose of the amendment was to make the statute applicable to
those discharged from bail as well as to those who are com
mitted to jail. I am strengthened in my belief that this is the
right construction by the fact that it is comparatively easy in
every ease for the defendant to bring himself within the literal
language of the statute, either by furnishing the bail imme
diately after he has been committed for trial, or, if he has been
discharged on bail, by delivering himself up to the officer and
court for commitment to jail immediately before sentence.
The fact that the statute as amended still refers to the ac

cused as "prisoner" cannot be of controlling significance, as he
will be a prisoner when he is sentenced, and the duties prescribed
by the sheriff applying to the accused when he is actually in
confinement, and may not apply when he is not.
For the above reasons I believe the county court has the

power to sentence an accused who has been discharged on bail,
as well as one who has been committed to jail, when he other
wise comes wdthin the purview of the statute.
JEM

Appropriations and Expenditures—Education—Stout Insti
tute—Trustees of Stout Institute have power to take assignment
of land contract for purchase of real estate and building for
dormitory purposes needed for institution.

June 25, 1924.

George P. Hambeecht, Secretary,
Board of Trustees of Stout Institute.

Prior to 1923, Lynwood Hall was a privately owned and oper
ated girls' dormitory for the housing and accommodation of
girl students attending Stout institute at Menomonie; on April
3, 1923, Mr. B. E. Nelson was elected president of Stout Insti-
tue, and shortly thereafter he learned that said Lynwood Hall
was to be offered for sale and its use as a dormitory discon
tinued ; because of the lack of rooming facilities at Menomonie,
the president felt, as is the fact, that the use of the building in
question, or a similar building, for such dormitory purposes is

•  'i'i
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absolutely necessary to the comfort of the young women attend
ing the institute and is a necessity in determining the fixed
charges which all students coming to the institute have to pay,
for the reason that the moment the institute becomes too largely
dependent upon residents of the city of Menomonie to take care
of students of the institute the cost of room rentals in the city
will go up by reason of the fact that the private available accom
modations are very limited; that there not appearing to be any
way in which the said Lynwood Hall property could be acquired
by the institute at that time, the president, Mr. Nelson, entered
into a written contract in which he was named personally as the
grantee for its purchase for the sum of $40,000, to be paid in ten
annual installments, with the understanding that when the pur
chase price was fully paid, the property should be deeded to
the state of Wisconsin; Mr. Nelson believed that the income
from the property would be sufficient to pay aU operating ex
pense and also to cover the annual installments on the pur
chase price, so that at the end of the ten-year period referred
to the state would acquire title to the property without cost;
that it transpires that it will be impossible for Mr. Nelson to ful
fill his obligations under the contract without financial loss, for
the reason that since the contract is with him individually he is
required to pay the regular property taxes assessed against it
and also an income tax on the income received from its opera
tion, which items were overlooked by Mr. Nelson at the time
he took over the property.
By direction of the board of trustees, you inquire whether the

board may legally assume the contract referred to, and if so
what method should be pursued in doing so.
I am of the opinion that the board may, under its statutory

power, purcha.se the property from Mr. Nelson and take an

assignment of the contract from him, and a.ssume the payments
provided for in such contract, as a condition of obtaining title;
in other words, purchase the equity.

Sec. 41.23, Stats., provides in part that the board of trustees
of the Stout institute

"may purchase, have, hold, control, possess and enjoy, in trust,
for the state, for educational purposes, any lands, tenements,
hereditaments, goods and chattels, of any nature, which may be
necessary and required to aceompli.sh the purposes and obi':>ets
of the board, * *
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The exercise of this power is, of course, limited by the appropria
tions which the legislature has made or may make for the pur
pose of acquiring property. It is true that in the present appro
priation statute, see. 20.34, no appropriation is made for the

purpose of acquiring land, but there is nothing to prohibit the
trustees from entering into a contract if they are of the opinion

that the property will carry itself at least until the legislatui'e
may provide an appropriation for the purpose. I think they may

assume the contract and make the payments called for thereby
out of the revenues of the property. If that is done, I think that
neither the property nor the income will be subject to taxation.
FEB

Taxation—Inheritance Taxes—Sec. 72.08 (2), Stats., requires
state treasurer on receipt of transcript of county court showing
facts, to refund inheritance taxes assessed illegally and paid into
state treasury when application for such refund is made within
one 3'ear from date of payment.

June -25, 1924.

Solomon Levitan,
State Treasurer.

You inquire, through Mr. J. G. Harper, public administrator
in and for Dane county, whether it is proper for you to refund
on the order of the court having jurisdiction the amount of in

heritance taxes illegally assessed under the decision of the su
preme court in the case of Shepard ei al. v. State, 197 N. W. 344,
and paid into the state treasury.

The answer is in the affirmative.

Subsec. (2), sec. 72.08, Stats., provides as follows:

"When any amount of said tax shall have been^aid errone
ously into the state treasury, it shall be lawful for tlie state
treasurer upon receiving a transcript from the county court
record showing the facts to refund the amount of such erroneous
or illegal payment to the executor, administrator, trustee, per
son, or persons who have paid any such tax in error, from the
treasury; or the said state treasurer may order, direct, and allow
the treasurer of any county to refund the amount of any illegal
or erroneous payment of such tax out of the funds in his hands
or custody to the credit of such taxes, and credit him with the
same in his quarterly account rendered to the state treasurer
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under this chapter. Provided, however, that all applications for
such refunding of erroneous taxes shall be made within one year
from the payment thereof, or within one year after the reversal
or modification of the order fixing such tax."

The transcript of the county court record and the order of
court will state the date of the payment of the tax so that it
will appear on the face thereof that the application for the re
fund was made within the year, and such transcript should be
retained by yoii as your voucher.
FEE

Education—Teachers' Betirenient Act—University—Library
School—Teachers in library school of university of "Wisconsin

come under provisions of teachers' retirement act as members
of public school retirement association.

June 25, 1924.

R. E. Loveland, Secretary,

Annuity Board.

I have noted the following inquiries submitted by you:
1. Do the members of the facultj' of the library school of the

university of Wisconsin, as given in the catalogue for 1924-25
on page 3, come under the provisions of the state retirement
system ?

2. If an affirmative answer is given to the above, to which as
sociation do they belong?

By sec. 43.10, this school is designated "the school of library
science of the university," and provision is made for co-opera
tion between the regents of the university and the library com
mission in the maintenance of the library school. The free li

brary commission is authorized to conduct the library school
under see. 43.09, subsec. (4). As the teachers in the library
school, without question, come within the definition of a teacher

engaged in teaching under sec. 42.20, your first question is an
swered in the affirmative.

These teachers are not under the control and management of

the regents of the university of Wisconsin and hence, under the
definitions in sec. 42.20 of the terms "university" and "public
schools," are members of the public school retirement associa
tion as defined in sec. 42.25.

HLE
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Trade Regulations—Trading Stamps—Merchant who distrib
utes slips of paper in form of order by himself upon himself,
agreeing to accept same in part payment of any purchase of
goods to amount of $10.00 or more, which are not given out in
connection with sale of goods, wares or merchandise, is not violat
ing any law of state.

June 25, 1924.
Dwight T. Parker,

Commissioner of Banking.

You have submitted to this department a slip of paper about
the size of an ordinary promissory note or bank check having the
following printed thereon:

"No. 49832 Peoples Clothing Company

115 B. Washington Street, Madison, Wis.
Pay to the

Order of Bearer $1.00

One Dollar

This check will be accepted only as part payment for merchan
dise on a purchase amounting to $10, or more

Peoples Clothing Company

Use this Check Today Per J. Kaufman,

To Open Your Account. President."

You say these papers are being distributed about the city
generally and not given out in connection with any purchase of
goods or any particular transaction, and you ask to be advised
if it is in violation of any law of the state.
The only statute that can possibly be involved in such a trans

action is the trading stamp act, found in sec. 134.01, subsec.
(1) of which reads:

"No person, firm, corporation, or association within this state
shall use, give, offer, issue, transfer, furnish, deliver or cause
or authorize to be furnished or delivered to any other person,
firm, corporation, or association within this state, in connection
with the sale of any goods, wares or merchandise, any trading
stamp, token, ticket, bond, or other similar device, which shall
entitle the purchaser receiving the same to procure any goods,
wares, merchandise privilege, or thing of value in exchange for
any such trading stamp, token, ticket, bond, or other similar
device, except that any manufacturer, packer or dealer may issue
any slip, ticket, or check with the sale of any goods, wares or
merchandise, which slip, ticket or check shall bear upon its face
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a stated cash value and shall be redeemable only in cash for the
amount stated thereon, upon presentation in amounts aggregat
ing twenty-five cents or over of redemption value, and only by
the person, firm or corporation issuing the same."

Subsec. (3) provides a penalty of not e.xceeding one thousand
dollars or imprisonment in the county jail not exceeding one
year, or both. Reading only the essential parts of the section,
it provides no person * * * shall use * * * give, deliver,
etc., in connection with the sale of any goods * * * any trading
stamp, * * * which shall entitle the purchaser receiving same
to receive any goods in exchange for such trading stamp.

It is clear that in order to convict under that statute, three
things must be proved: (1) a present sale and purchase of
goods; (2) the giving of a trading stamp in connection there
with; (3) the subsequent opportunity to procure an article or
thing of value for such trading stamp. Manifestly, here you
cannot prove any one of these requirements. There was no sale
of goods when the stamp was given. The stamp was not given
in connection with the sale of any goods and the stamp does not
entitle the purchaser receiving the same to procure any goods
in exchange for such stamp. It permits the same to be used as
part payment on a purchase amounting to ten dollars or more.
The supreme court, construing that statute in the case of

Sperry Huichinson Company v. Weigel, 169 Wis. 562, 565, said:

" * * * An examination of the eases holding that it is within
the legislative power to regulate or prohibit the use of trading
stamps offering premiums will show that the evil lay in the lure
of the object or thing offered as a prize. (Citing cases.) And
it was this lure or temptation to improvidence alone that brought
the business within the scope of the police power. Except for
that the business would occupy the same status that any other
legitimate business occupies. * * *"

There the court sustains the statute upon the theory that it
was the lure of receiving something in addition to the thing
bought which brought the business within the police powers to
regulate.

This department has had occasion to construe this tvading
Stamp act on several occasions as applied to particular trans
actions. One opinion, XII Op. Atty. Gen. 623, held that where
a merchant in advertising in a newspaper published a coupon
which was redeemable in goods, it was within the provisions of
the trading stamp statute, because the coupon was given or de-
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livered in connection with the sale of the newspaper, and,
solely because of that fact, it was held to be in yiolation of the
statute. The opinion states, pp. 623-624.

*  * It will be noted that the section does not provide
merely that the giving out of such coupon or other device is viola
tion of the law Avhen it is redeemable by the person furnishing
or selling the merchandise with which the coupon is given. The
offense consists in tlie giving of the coupon or other device in
connection with a sale of goods, wares or merchandise."

The sale of the newspaper having the coupon in it was what
brought that within the prohibition of the statute. An opinion
more squarely within the question involved here will be found

in VIII Op. Atty. Gen. 820. There the writer says, pp. 820-821:

"So far as disclosed by your letter or by the tokens or tickets
themselves, they arc not issued to a purchaser 'in connection with
the sale of any goods, wares or merchandise.' Such use strikes
one as-an evasion of the purjjose of the statute, but I do not see
how it could be held to be a violation of the law. The statute pror
hibits the issuance of trading stamps 'which shall entitle the
purchaser receiving the same' to obtain anything of value in ex
change for such stamps. Two things are essential to a viola
tion of the statute: first, the stamps mu.st be issued in connection
with a sale; and second, they must be issued to the purchaser.
If the distribution of these .stamps among prospective buyers
constitutes the issuance, then the act is not connected with any
sale of merchandise. If the issuance is said to take place when
a person to whom a stamp has been delivered or given makes
a purchase of goods and obtains benefit from the token, such
token is not then received by the purchaser but is delivered by
him to the seller. As between the consumer and the retailer the

transaction is a redemption rather than an issue of the trade
device.

"You are advised that the business conducted as hereinbefore
stated is not a violation of the trading stamp act."

That seems to cover a situation practically identical with this
scheme. I am of the opinion that if any relief can be furnished
against this kind of a trading device, it must be furnislied by

the legi.slature.

TLM
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Corporations—Puhlic Utilities—No corporation engaged in
business of owning or operating public utility at time of going
into effect of eh. 177, Laws 1923 (published May 25, 1923), unless
resolution for such dissolution was adopted by corporation prior
to that time, may be dissolved except upon order of railroad com
mission obtained as provided by sec. 181.03, Stats.

June 25, 1924.

Railroad Commission.

See. 181.03 provides:

"Any corporation organized under any law may * * •
dissolve by written resolution to that effect » * * provided
that no corporation engaged in the business of owning or operat
ing a public utility shall be dissolved, except upon order of the
railroad commission to be issued only after hearing by the com
mission, at least thirty days' notice of which shall be given to
each municipality in which such utility is operated, and an op-
portiinily lo be heard Is furnished to all such municipalities and
stockholders in such corporation; but the provisions of this sec
tion especially regulating the dissolution of a corporation own
ing or operating a public utility shall not affect the dissolution
of such corporation as to which a resolution for dissolution has
been heretofore adopted. * *

You state:

"A number of public service corporations have taken the po
sition that if the corporation has conveyed its property to an
other public utility which is serving the public, that it then no
longer is 'engaged in the business of owning or operating a public
utility,' and that see. 181.03 does not apply; that in such case
in fact there is no municipality upon which service may be made,
inasmuch as such corporation would not then be serving any
municipality."

Tour question is:

"In such case, is it your opinion that the statute does apply,
and that sueh corporation may not be legally dissolved, except
ing upon authority of the railroad commission?"

The question, I think, is to be answered in the affirmative.
The ]iroviao now in the statutes was added by ch. 177, Laws

1923, published on May 25. 1923. The word "engaged" in this
proviso means, 1 think, presenily engaged; that is, "engaged in
the business of owning and operating a public utility" at the
time of the going into effect of said eh. 177.. and applies to all
corporations so engaged at that time exce])t such as had there-
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tofore, that is, prior to tlie going into effect of said chapter,

adopted a resolution for dissolution.

1 concur in what yon suggest, that the apparent object of the

proviso is to prevent a public service corporation from defeat
ing its franchise obligation.s. It is true that a public service
corporation might scrap its utility property, sell the franchise
and divide the profits among the stockholders, and would then
neither own nor operate a public utility; but if it did own and

operate a public utility at the time this proviso became law,
it cannot be dissolved without obtaining an order of the railroad
commission, and this is so irrespective of what powers the rail
road commission would have in such a case to compel the cor
poration to serve its customers as a utility.

FEB

Bavks and Banking—Education—Libraries—Where gift of
money was made to library board as endowment, income there
from to be used for buying books, and without specifying char

acter of investment, it is left to judgment of board to determine
character of investment; board may invest same in bank stock

and hold same as trustee under statute, but would not be liable
for face of stock in liquidation proceedings.

June 25, 1924.

W. H. Richards,

Deputy Commissioner of Banking.

You advise that the Lorenzo Pargo Public Library is a stock

holder in the Lake Mills Bank; and you ask to be advised as to

whether such library can legally be such a stockholder, and if so,
would the double liability of stockholders be enforced against
such library board?

You have submitted documents which show that in 1899 one

L. D. Fargo made a proposition to the village board that if the

village would provide a suitable site he would erect a public
library building for the board, and that such lot was so fur
nished and the building was erected accordingly.
(2) That thereafter as an endowment fund for such library

one B. A. Williams made a gift to the board of $3,000. The
form or conditions of the gift do not appear, except from the

following action taken by the board accepting the gift:

-
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"This is to acknowledge receipt this day by the undersigned
as Directors of the Lorenzo Dow Fargo Public Library of the
citj' of Lake Mills, Wisconsin, from E. A. Williams also of said

■; city, of the sum of Three Thousand ($3000.00) Dollars, the same
being given by the said B. A. Williams and received by the un
dersigned as such directors, as a gift, In accordance with the
wishes expressed by Mrs. C. 0. Williams, deceased, during her
lifetime, it being understood and agreed that the proceeds or
income whereof only, is to be used for the purchase of books for
the said Lorenzo Dow Fargo Public Library of said city of Lake
Mills, Wis., and that such principal sum of Three Thousand
($3000) Dollars is to be known and designated as "The C. C.
AVilliams Book Endowment Fund" in memory of Mrs. C. C.
Williams, deceased, that no part of such principal sum shall be
used or expended for any purpose whatsoever and that the said
proceeds or income thereof shall be used exclusivly for the pur
pose herein mentioned."

Assuming that action of the board was in accordance with the
purpose and terms of the gift and fixed the contract relationship
with reference thereto, you are advised that sec. 43.25 author
izes cities, towns and villages to establish public libraries and
to levy taxes for their maintenance.

Sec. 43.26 provides that such library board be appointed as
there provided, and I assume this board has been .so organized.

Sec. 43.28, subsec. (2), provides that anj' persons desiring so
to do may make gifts to such library board which shall be ad
ministered by such board according to the gift, the board to be
the special trustee therefor.

Sec. 43.40, subsec. (1), provides that all moneys, etc., so re
ceived by demise, gift, etc., shall, unless otherwise directed, be
under the control of the library board.

Assuming that this money came to the library board under
these statutes and the terms of tlie resolution of the board ac
cepting the same, it appears quite clear that the idea was that
the money was to be invested by the board so as to produce an
income because the income was to be used for buying books for
the librar.y; and as there appears to have been no direction by
the donor as to the character of the investment to be made, it
would necessarily be left to the judgment of the board to deter
mine the kind of the investment. So that I would say the
investment made was within the power of the board, and the
board, therefore, could legally hold this stock in trust for the
uses named.
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In answer to your second question as to the liability of the
boai'd as such stockholder, sec. 221.42 provides that holders of
bank stock shall be liable to the face value of their stock, in addi
tion to the amount originally invested, but that section expressly
provides that persons holding bank stock as administrators,
guardians or trustees, shall not be personally liable as stock
holders under that law.

That exception seems to apply squarely to the relationship of
the board to this fund, under the provisions of sec. 43.28, subsec.
(2), which makes the board trustee of all such gift funds; so
that I think it neeessarilj^ follows that there is no double lia
bility of the board as such stockholder, under the provisions of
that statute, because of such trust relaionship, except to the
amount of the property in the trust.
TLM

Education—Normal Schools—Soldiers' Educational Bonus—

Garnishment—Money due which a person has been determined to
be entitled to uiider sec. 37.25 of educational bonus law is subject
to provisions of quasi garnishment statute, sec. 3716a, Sthts.

.  June 25, 1924.
Fred R. Zimmerman,

Secretary of-State.

On April 22 you transmitted to this office a file of papers, in
cluding State Treasurer's Educational Bonus Fund draft in

favor of Sigismund Chmielewski, certified copy of declaration
changing the name of Sigismund Chmielewski to Charles Berry,
and a certified copy of a judgment of divorce in favor of Clara
Berry against Charles Berry. You stated that this judgment
was filed under the provisions of sec. 3716a, Stats., and requested
that you be advised as to the procedure to be followed.

Later you orally stated that the only question that you de
sired answered is whether money to which a person has been
determined to be entitled under see. 37.25, Stats., created by
ch. 5, special session 1919, known as the educational bonus law,
is subject to the provisions of sec. 3716a.
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Sec. 3716fl provides in part as follows:

•'Whenever any person, firm or corporation shall recover a
iudgment against any person, firm or corporation, and said
judgment debtor at the time of the rendition of said judgment
or at any time thereafter during the life of said judgment, shall
have money clue, or to become due, from the state * * * said
judgment creditor may file ,a certified copy of such judgment
with the secretary of state * ^ It .shall thereupon become
the duty of the proper officers of such state, * * * after the
expiration of thirty days from the date of filing the certified
copy of said judgment, to pay to the owner of such judgment
such sum as at the time of said filing is due, and thereafter and
until said judgment is fully paid to pay to the owner of said
judgment such sum or sums as may at any time or times be due
from the state, * * * to such person, firm or corporation,
and to deduct the sum or sums so paid as aforesaid from the
amount due; provided that if the sum or sums due as aforesaid
is for salary or wages of any officer or employe of any state,
*  * *, the same shall be exempt from the provisions of this
section to the same extent as salaries and w^ages are by law
exempted from garnishment; * *

The exemption provided for in sec. 3716a where the sum of
money is due for salary or wages clearly implies that the stat
utes applies to money due for other than salary or wages. K
the judgment debtor has money due from the state, such money
is subject to the provisions of the statute. It is thus seen that
the terms of the statute are very broad.

See. 37.25, Sats., subsec. (1), provides that any person who
was in certain designated service during the recent war, a
resident of this state, honorably discharged, and who desires
to continue his education in certain designated educational in
stitutions shall, under rules and regulations prescribed by the
superintendent of public instruction

"be entitled to receive thirty dollars per month while in regular
attendance as a student at any such institution. * •

The remaining subsections of sec. 37.25 provide for the admin
istration of the so-called educational bonus, for the making of
application, approval of application, and so on.

Sec. 20,22, subsec. (3), Stats., makes appropriation for the-
payment of bonuses as provided for in sec. 37.25, and

"the state superintendent of public instruction shall determine
monthly the amount that each student is entitled to under
section 37.25, and draw the voucher in the manner hereinbefore
indicated."
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Uiidei' the provisions of sees. 37.25 and 20.22, when a person
desiring to avail himself of the benefits of this educational bonus
has made proper application and complied with the conditions

prescribed so as to entitle him to the bonus provided, and when
the officer appointed by the statute to do so has determined the
amount to which such person is entitled, it would seem clear that
this amount is money due to this person from the state within

the terms of sec. 3716a.

Upon careful examination, I find no exemption from the pro
visions of sec. 3716a provided for in those sections of the statutes

that relate to the educational bonus. As above set out, sec.
3716a itself exempts the sum due as for salary or wages to the
same extent that salaries and wages are-exempt from garnish
ment. By the terms of sec. 2982, Stats., subsee. (15), the exemp
tion from garnishment of certain sums in earnings is conditioned
upon the existence of a family dependent for support upon the
person who claims the exemption and a showing that the person

who claims the exemption is actually and reasonably contribut
ing according to his means, and circumstances to the support of

said family. Here there is no showing of support of dependents.
Hence the question is not raised as to whether payments due
under see. 37.25 should be considered as salary or wages. The
instant case is, therefore, a present case of no exemption.
ML

Agriculture—Taxation—Drainage Taxes—County is not held
liable for future assessments on lands bid in by county for non

payment of drainage tax.

June 26, 1924.

Professor E. R. Jones, Chairman,
Department of Agricultural Engineering,

University.

You have submitted the following as a basis for an opinion

to this department:

"Drainage tax against a certain tract is returned unpaid,
county later offers certificate for sale and finds no buyer. If the
county eventually comes into possession of the tract are they
held for the unpaid assessments and the subsequent levies?"
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Sec. 1379—24 (now 89.37), subsee. 4, Stats. 1921, was amended
by eh. 327, Laws 1923, by adding thereto three subdivisions.
Subd. (b), subsec. (4), see. 89.37 reads:

"The county bidding in such drainage assessment certificates
shall not be held or required to pay therefor, or be in any manner
held liable thereon, but shall hold and sell and assign the said
certificates in trust for tlic benefit of the drainage district in
which the lands so sold are situated."

Subd. (c) reads:

'■'Whenever any lands, located within any drainage district,
shall have been offered for sale and such lands have not been
sold, the county treasurer of the county in which such lands are
situated shall bid in such lands for the county in trust, but the
county shall not in any way be liable for such unpaid or future
drainage assessments; and no credit shall be extended by the
county to the treasurer of the town, city, or village, within
which such lands lie, for such unpaid assessments on the lands
so bid in, but the county clerk shall give to such town, city, or
village tre<isurer a statement showing the amount of unpaid as
sessment on such lands bid in by the county. Said certificates
shall be held or assigned by the county only, in trust for such
drainage district."

Subd. (d) authorizes the circuit court upon application under
certain conditions to authorize the sale of the land at public
auction in such manner as the court shall direct, and provides
the disposition of the money.

Under these conditions of the statutes, the county does not
gain title to the land in question as formerly. If, however, the
county comes into possession of the land and receives title to
it prior to the amendment, it is my opinion that it would come
under the provisions of sec. 89.30, subsec. (1), which provides:

"County lands in any proposed district may be assessed by
benefits and assessed for construction and awarded damages the
same as other lands."
JEM
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School Districts—That portion of territory of union free hig.
school district established pursuant to see. 40.47, Stats., subse
quently annexed to city of Milwaukee became, on such annexa
tion, integral part of said city.

July 1, 1924.

John Callahan,

State Superintendent of Public Instruction.

You state that a certificate of the establishment of a union free

high school district in the town of Waukesha and city of "Wauke-

sha, Milwaukee county, was granted by the state superintendent
under the provisions of sec. 40.47, Stats., on January 7, 1924;

that subsequently a part of the territory of the town of Wauke
sha included within the boundaries of the union free high school

district as so established was duly annexed to the city of Milwau

kee.

On the facts stated, you ask whether that part of the territory
of the said union free high school district so annexed to the city
of Milwaukee continues.to be a part of said district.

Without attempting in this letter to state the reasons in de
tail for the opinion, I shall merely state that the conclusion ar
rived at is that the portion of the territory included in the school
district as established but which has since been annexed to the

city of Milwaukee became, on such annexation, an integral part
of the school system of that city, and that the portion of such
territory of the district remaining in the town and city of Wauke
sha constitutes the said union free high school district at this
time. State ex rel. School District v. Schriner. 151 Wis.. 162.

PEB

Bridges and Highways—Counties—County board may, in its
discretion, aid in construction of so-called spillway in lieu of aid
for construction of bridges for which town has applied to county.

July 8, 1924.

R. H. Fischer,

District Attorney,
Shawano, Wisconsin.

You state that one of the towns in your county has made appli
cation for county aid in the construction of two bridges a short
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distance apart; that said bridges are needed only in wet weather;
that after investigation by the county highway committee and
the town board jointly, the conclusion was arrived at by such
committee and board

"that the erection of a spillway or what practically is a concrete
road for about a quarter of a mile would better answer the pur
pose than would the two bridges;"

that the cost of the latter improvement would approximate the
cost of the two bridges.

You ask:

"Under the statute allowing counties to aid towns in the erec
tion of bridges, can they proceed to build this spillway in lieu of
the bridges and receive aid from the county by so doing?"

I think the so-called spillway is not a bridge within the mean
ing of the statutes relating to bridges, but that nevertheless the

county board may, in its discretion, aid in constructing the same
under the broad power granted by subsec. (6), sec. 83.03, Stats.,
to

"construct or improve or aid in constructing and improving any
road or bridge in the county."

See X Op. Atty. Gen. 947, 948; XI Op. Atty. Gen. 335; XII Op.
Atty. Gen. 138, 140.
FEE

Bridges and Highways—Arterial Highways—Municipal Cor
porations—City has power to designate as arterial highway street
which intersects state trunk highway. ^

July 12, 1924.
J. G, Ticknor,

District Attorney,
Menomonie, Wisconsin.

You have asked whether or not a city has power to create an
arterial highway upon a street intersecting a state trunk high
way where the effect is to require traffic on the state trunk high
way to come to a stop at the intersection,.
My answer is in the aflfirraative. Sec. 85.16, subsec. (2), Stats.,

provides:
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"Any city may by ordinance designate streets and declare the
same to be arteries for through traffic, and may compel all ve
hicles to come to a full stop before crossing or turning into such
a street, * * *"

No exception is made for situations where state trunk highways
are affected. I can find no statute making such exception, ex
pressly or impliedly. The authority granted by the enactment
quoted, therefore, covers the situation which you suggest. See
XIII Op. Atty. Gen. 246.
PEB

Trade Regidations—Trading Stamps—Plan whereby goods ad
vertised may be obtained at price advertised, by noncoupon hold
ers as well as by coupon holders, is not violation of trading stamp
law.

July 14, 1924.

J. Q. Emery, •

Dairy and Food Commissioner.

You submit a newspaper advertisement and ask whether it
violates the trading stamp law contained in sec. 134.01, Stats.,
which prohibits the giving in connection with the sale of any
goods, wares or merchandise of

"any trading stamp, token, ticket, bond, or other similar device,
which shall entitle the purchaser receiving the same to procure
any goods, Avares, merchandise privilege, or thing of value in ex
change for any such trading stamp, token, ticket, bond, or other
similar device, * *

The advertisement submitted consists in part of coupons upon

presentation of which to the advertiser with a designated sum of
money the holder is entitled to a certain article of merchandise.
An example of the coupons printed is as follows:

"Coupon

Women's $1 Silk and
Fiber Hose 63c
Black, grey and all spring

shades. All perfect including
ribbed tops in black only."

In XIII Op. Atty. Gen. 181, it was held that the printing of
a similar advertisement was a violation of the trading stamp law
where only coupon holders were entitled to the goods advertised
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at the price advertised. In the instant case, there is no such re
quirement, the advertisement expressly stating,

"It is Unnecessary to Clip the Coupons to Get the Sale Price."

Here the advertised sale price is the same to every purchaser,
whether a coupon holder or not. The goods advertised may be
obtained at the price advertised without presenting a coupon as
well as with a coupon. Hence the coupon has no such value and
does not entitle the holder thereof to anything of value, and con
sequently there is no violation of the trading stamp law.
The situation here presented is analogous to the situation pre

sented in XIII Op. Atty. Gen. 39, where a coupon forming part
of advertising in a newspaper entitled the person presenting the
coupon to a calendar, but where the calendar could be obtained

without presenting a coupon. The practice was held not to be a
violation of the trading stamp law. See also XIII Op. Atty. Gen.
52, 53.
JEM

Corporations—Foreign Corporations—Computation by state
department of proportion of authorized capital stock employed in
state by foreign corporation verified.

Fred R. Zimmerman,

Secretary of State.

July 14,1924.

You submit the annual report and supplemental annual report
of a certain foreign corporation. You state that the attorney
who submitted the report on behalf of said foreign corporation
expresses inability to determine item 8 of the report in the statu
tory manner, and arrive at a result other than as shown in the re

port ($50,000); that your computation results in a showing of
$100,000 for item 8. You desire to be informed as to which is
the correct amount.

Item 8 of the report is the proportion of authorized capital
stock represented in the state hy its property and business trans
actions therein during the past year. The method of determin
ing such item is prescribed in subd. (e), subsec. (7), sec. 226.02
(formerly subd. (e), subsec. 7, sec. 17705), Stats., as follows:

"The proportion of the authorized capital stock represented
in the state of Wisconsin by its property located and business
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transacted therein during the preceding year. In determining
the p■ roportion of authorized capital stock employed in the state,
the same shall he computed by taking the gross business in dol
lars of the corporation in the state and add the same to the full
value in dollars of the property of the corporation located in the
state. The sum so obtained shall he the numerator of a fraction
of which the denominator shall eojisist of the total gross business
■in dollars of the corporation, both within and without the state,
added to the full value in dollars of the entire property of the
corporation, both within and without the state. The fraction so'
obtained shall represent the proportion of the authorized capital
stock represented "within the state. * * »"

The fraction as thus prescribed is:
$ Gross business in state+$ Full value of property in state
$ Total gross business $-f-Pull value of all property

The fraction that you use is the foregoing statutory fraction ex
pressed in the following manner:
Item 5-|-6 ^ supplemental report),
item 3+4

Said fraction x Authorized Capital Stock equals Item 8 (of the
report) in dollars. Substituting the figures submitted in the in
stant case, the equation becomes:
$0+$50,QQQ v,>^-|nn nno—Item 8 (of the report) in dollars.
$0+$50,000

Item 8 of the report is, therefore, $100,000 and is the amount
that should be shown in item 8 of the instant report.
JEM .

Automobiles—Insurance—Contract submitted is not contract
for indemnity but direct contract for employment of counsel to
defend owner of insured automobile in case of violation of munici
pal regulations and state laws or in action for damage.

July 15, 1924..
W. Stanley Smith,

Commissioner of Insurance.

In your letter of June 30 you submit a form of application, I'e-
port of accident, specimen copy of service contract used by an
automobile association. The proposed contract pui'ports to give
to an automobile owner, in consideration of a payment of $39.50,
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the services of the association in representing the owner in the ad
justment of any claim or controversj' relative to the use, mainte
nance and operation of his automobile, and the services of gen
eral counsel to defend the owner in case of violations of municipal

regulations and state laws, or in ease of any action for personal
injury or damage, or in ease of any criminal proceeding, and to
retain competent agencies to aid in the recovery of his automobile
or equipment when lost or stolen.

It will be noted that this contract is not for services which it is

known are needed or for which the occasion has arisen, but for
services the occasion for which may or may not arise. This is
plainly an insurance contract. See Physicians' Defense Co. v.
Cooper, 199 Fed. 576.

So far as this is an agreement to furnish the service of counsel
it may also be a violation of the law relating to the practice of law.
See Ue Co-operative Law Co., 198 N. Y. 479, 32 L. R. A. (N. S.)
55, 19 Ann. Gas. 879 and Note; 2 R. C. L., Attorneys at Law, par.
13, page 946. The contract in tliis ease differs from the ordinary

insurance contract in not being a contract of indemnity but in be
ing a direct contract for the employment of counsel, and, in the

event this company should apply for a license as an insurance
company, we suggest careful inquiry be made into this question.
HLE

Insurance—Town Mutual Insurance Companies—Rights of
mortgagee are protected by sec. 202.11 (1), Stats., in case com

pany attaches to town mutual fire insurance policy standard
mortgage clause.

W. Stanley Smith,

Commissioner of Insurance.

July 15, 1924.

In your letter of July 3 you submit the following question relat
ing to the right of a mortgagee under a town mutual fire insur

ance policy issued by a company organized under ch. 202, Wis.
Stats., namely; -

"In case the company attaches a uniform standard mortgage
form like the one enclosed, is the Wisconsin law such that they
would be obliged to notify us before the policy is allowed to lapse
because of the nonpavment of assessment or for anv other rea
son?"
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The present statute, see. 202.11, subsec. (l)^we believe, an
swers this question fully, as follows:

" (1) * * * If the insurance under any policy is payable to a
mortgagee and the assessment thereon is not paid within the time
specified in the notice to the member, the secretary shall within
thirty days after the expiration of such time give like notice to
the mortgagee. The mortgagee shall have twenty days from the
date of such notice to pay the assessment and the policy, as to his
interest, shall bo in full force until the expiration of that time."

The rights of the mortgagee will in this respect, of course, be
governed by the provisions of the statutes, and he will be fully
protected as aforesaid. There is, in my opinion, nothing in the
foregoing statute inconsistent with the ase of the so-called stand
ard mortgage clause.

HLE

Automobiles—Dealers* Licenses—Violation of sec. 85.05 (4),
Stats., is punishable by penalty prescribed in sec. 4635, Stats.

July 16, 1924.

O. D. Black,

District Attorney,

Richland Center, Wisconsin.

You state that a dealer in your city handling Chevrolet cars
and having a dealer's license recently hired his truck to one G
who is engaged in business as a dealer in butter and eggs; that an
employe of C drove the truck which had the star license on it and
apparently was innocent of intentionally violating the law; that
the dealer has been warned about letting his cars out for hire on a
star license and that you feel he is the one who should be prose
cuted. You state that he has clearly violated sec. 85.05, subsec.
(4), Stats., but the penalty prescribed in sec. 85.22 does not apply
to the provisions of the subsection violated. You inquire whether
the dealer is guilty of any violation of the statute for which a
penalty is provided so that he can be prosecuted and fined there
for.

See. 85.05, subsec. (4), Stats., reads thus:

"No manufacturer, distributor or dealer shall use any vehicle
registered under this section for any purpose other than the trial
test or adjustment of such vehicle, or for demonstration or ex-
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hibition or for some purpose necessarily incidental to his said
business or pers(?nal use, and in no ease shall the vehicle so regris-
tered be rented or let for hire."

There being no penalty prescribed in the automobile statute
for this specific offense, the provisions of sec. 4635 are applicable.
It prescribes:

"Any person who shall be convicted of any offense, the punish
ment of which is not prescribed by any statute of this state shall
be punished only by imprisonment in the county jail not more
than one year or by fine, not exceeding two hundred and fifty dol
lars."

In an official opinion by this department under date of Octo
ber 2, 1913, it was held that the delivery of coal without being
accompanied by the delivery ticket required by sec. 1666&, Stats.
1913 (125.11, Stats.), constitutes a criminal offense punishable
under said sec. 4635, Stats. I refer you to said opinion and the
reasoning therein which clearly shows that the offense prescribed
in subsec. (4), sec. 85.05, Stats., is also a criminal offense for
which the penalty prescribed in sec. 4635, Stats., is applicable.
II Op. Aty. Gen. 853. You are therefore advised that the dealer
in question has violated the statute and may be prosecuted as
above indicated.

JEM

Counties—County Board—2'aa:afion—Resolution of county
board adopted under proAUsions of sec. 74.44, Stats., authorizing
and directing county treasurer to bid in and become purchaser of
all lands sold for taxes, but which excepts from such direction
lands incumbered by mortgage and permits mortgagee at his elec
tion to become purchaser at tax sale, is void.

O. D. Black,

District Attorney,
Richland Center, Wisconsin.

July 16, 1924.

You state in effect that the county board at the annual meeting
in November, 1923, adopted a resolution authorizing and direct
ing the county treasurer to bid in and become the purchaser of
all lands sold for taxes in June, 1924, as provided by sec. 74.44,
Stats., and that at the subsequent special meeting in May, 1924,
amended such resolution
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"so as to permit, authorize and direct the county treasurer to sell
at the annual tax sale or thereafter in the manner provided by
law such land as may be incumbered by mortgage or other se
curity when there is an applicant for the tax sale certificate or
certificates on land against which he owns a mortgage or security
and who applies therefore ";

that you doubt

"the validity of such a classification as the board has attempted
to make'';

and you ask for the opinion of the attorney general on the ques
tion.

I am of the opinion that the resolution as amended is without
authority of law and void.
The amendment to the resolution in effect puts back into said

sec. 74.44 by action of the county hoard a classification which the
supreme court in State ex rel. Mason v. Larsen, 169 Wis. 298 held
the legislature itself could not make. The former statute (1138m,
Stats. 1919) excepted from its operation "lands against which
there are outstanding certificates of sale." Because of such ex
ception, among other things, the statute was held unconstitutional
and void as creating a nonpermissible classification. See XI Op.
Atty. Gen. 436, 437. The amended resolution of your county
board, in my opinion, provides for the same kind of an exception
and is equally void.

Sec. 74.44 authorizes the county treasurer, if so directed by
the county board

"to bid in and become the purchaser of all lands sold for taxes
for the amount of taxes, interest and charges remaining unpaid
thereon.''

He has no authority and cannot, in my opinion, legally be given
any authority to bid in and become the purchaser of part of such
lands. This section authorizing the county treasurer to become
the exclusive bidder at a tax sale, read in the light of the supreme
court decision referred to, I think must be strictly followed, and
any resolution of a county board which does not follow it and
takes from its operation certain classes of land, throwing the
latter open to competitive bidding, is, in my opinion, wholly void.
FBB
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Courts—Folice Justice—Criminal Law—Assault and Abusive
Language—Second Offenses—Intoxicating Liquors—Municipal
Corporations—City Ordinances—In city having ordinance for
punishment of drunkenness in public place provisions of sec.
165.01 (20), Stats., do not apply.
In city having ordinance for punishment of assault and using

abusive language provisions of sec. 4398, Stats., do not apply.
If defendant is charged with drunkenness in town and prior

convictions are alleged and proved, justice has no jurisdiction
to try case but should bind the defendant over to higher court.
In prosecution under city ordinance penalty prescribed by

ordinance must be applied and not penalties for identical offense
provided in statute.

0. D. Black,

District Attorney,
Richland Center. "Wisconsin.

July 16, 1924.

You state that the city of Richland Center has an ordinance
punishing any person found intoxicated in a public place. You
direct my attention to sec. 165.01, subsec. (20), which provides:

" Any person found in any public place in such a state of in
toxication as to disturb others, or unable, by reason of his condi
tion, to care for his own safety or the safety of others, shall,
upon conviction thereof, be punished by a fine not exceeding
one hundred dollars, or by imprisonment in the county jail for
not more than sixty days, or by both such fine and imprison
ment ; but this section shall not abridge the powers of towns,
cities or villages to enact ordinances for punishment of such
offenses, nor he applicable to any city or village which has, pur
suant to its charter, enacted an ordiyumce for the punishment of
such offense."

You also direct my attention to .see. 4398, which contains the
offense for assault and the use of abusive language, and which
also contains the following provision:

"• * * The provisions of this section shall not be ap
plicable to any city or village which has enacted an ordinance
under its charter for the punishment' of the same or similar
offense."

You inquire: In a prosecution for drunkenness in Richland
Center, can the defendant be charged with the violation of sec.
165.0], subsec. (20)?
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This question must be answered in the negative, as it is ex
pressly provided in said section that its provisions do not apply
to a city which has an ordinance covering the same offense, and
Richland Center, as above stated by you, has an ordinance on
this same offense.

Your second question is: What would be your answer to the
same question where assault and battery is charged?
The same answer would have to be given if Richland Center

has an ordinance covering the same offense that sec. 4398 covers.
You also inquire: If a defendant is charged with drunken

ness other than in a city or village, and prior convictions are al
leged under the repeater statute, should the defendant be bound
over for trial or would the justice have jurisdiction to impose
the penalty under the repeater statute?
The repeater statute applicable is sec. 4738, and the penalty

prescribed for a second offense is punishment by imprisonment
in the county jajl not less than the shortest time fixed foi such
offense and not more than one year, or by imprisonment in the
state prison not more than three years nor less than one. The
justice, not having jurisdiction to sentence a person to state
prison, would not have jurisdiction to try the case, and it would
be necessary for him to bind over the defendant to be tried in a
court having jurisdiction of the offense.
You further inquire: If the defendant must be prosecuted

under the city ordinance for violation of either of these offenses,
could previous convictions be alleged and a more serious penalty
imposed ?

The statutory provisions for providing a penalty for a second
or subsequent offense are not applicable to a city'ordinance. If
the prosecution is under the city ordinance, the penalty imposed
must be the penalty prescribed in the city ordinance.
JEM
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Intoxicating Liqiwrs—Druggists licensed to sell nonintoxicat-
ing liquors who has in his possession intoxicating liquors on same
premises to be sold on prescription may be prosecuted under
see. 165.01 (30), Stats.

July 16, 1924.
E. S. Jedney,

District Attorney,
Black River Palls, Wisconsin.

You say that a druggist who has in his possession intoxicating
liquor and sells the same on prescription issued by a physician
is an applicant for a license to sell nouinto3;ieating liquors. You
direct my attention to subsec. (30), sec. 165.01, Stats., which
provides in substance that no person having a license for the sale
of nonintoxicating liquors shall have in his possession on or about
said premises any intoxicating liquors. You inquire whether or
not the village board of the village in which'the drugstore is
located can lawfully issue a license for the sale of nonintoxicating
liquors to the applicant.

Subsec. (29), sec. 165.01, par. (a) provides that each town
board, village board, or common council shall grant licenses to
such persons as they deem proper for the sale of nonintoxicating
liquors to be consumed on the premises where sold. In view of
the fact that the licensee is not permitted to have in his possession
intoxicating liquors on the premises licensed to sell nonintoxi
cating liquors, I would say that such druggist is not a proper
person to which such license can be granted. Whether such a
license would, however, be considered void after the licensing
board has granted the license under such circumstances is not so
clear. If a license has been granted and the druggist deals in
nonintoxicating liquors on the same premises on which he holds
in his possession intoxicating liquors to be sold on prescription
from a physician, the practical way of dealing with the matter
would be to prosecute the druggist for having intoxicating
liquors on the premises on which he is licensed to sell nonintoxi
cating liquors, in violation of subsec. (30), sec. 165.01.
JEM
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Banks and Banking—Where property and effects of bank have
been taken over by banking commissioner in liquidation proceed
ing under provisions of sec. 220.08, Stats., and part of assets
of bank are held by War Finance Coporation as collateral for
loan, bank, not having been dissolved, has power, if it can raise

•'/ funds, to pay up loan from War Finance Corporation and hold
collateral securities subject to rights of banking commissioner in

^  liquidation proceeding.

July 16, 1924.

W. H. Richards,

Deputy CornmissioTier of Banking.

You submit for our opinion the following question: A bank
which is being liquidated by this department has bills payable
^vith the War Finance Corporation secured by bills receivable
belonging to the bank. You say this collateral is largely in
excess of the loan. Has the bank in liquidation a right to borrow

^  money with which to take up these bills payable ?
Answer to your question involves a determination of the

present status of the bank and its relation to this property and
to you, as well as your status and relation to this property and
to the bank.

I assume that you have taken possession of the affairs of the
bank under the provisions of sec. 220.08. Stats., which gives you
the right to take possession of the property of a bank under
certain conditions and hold the same until the bank can either

put its affairs into such shape that it can with your approval
resume business, or its business and affairs can be finally liqui
dated by you under the ])rovisions of that law.

Subsec. (3) of that section prescribes the powers and duties of
the banking commissioner in winding up the affairs of the bank
in case it cannot arrange its affairs so as to permit it to resume
business upon such conditions as may be approved by you.
This is in the nature of an involuntary liquidation proceeding

and not a bankruptcy proceeding under the federal statute, or
an insolvency proceeding under the state statute. It has to do
only with the assets and liabilities of the bank and not' its exist-
ence as a corporation. The bank still has its corporate existence
and will so continue until it is dissolved either for failure to

function as a corporation or by a proceeding to dissolve it
under sees. 181.01 et seq.
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By express provisions of the national bankruptcy act (see 1
Fed. Stats. Ann. 568) that law has no application to a banking
corporation, and therefore the provisions of our state insolvency
law, sees. 4282 et seq. are still in force as to banking corporations
and could be resorted to by the bhnk subject to your right to
proceed under the liquidation laws.
Our court held in the case of Northwestern National Bank of

Superior v. City of Superior, 108 Wis. 48, that the banking act
of the state was not an attempt to codify all laws which should
in any way affect, control or regulate banking corporations, but
rather to provide for the creation of particular corporations»with
certain peculiar powers and to enact a body of special provisions
required for some of the peculiar and distinguishing business of
such corporations and individuals similarly engaged, leaving the
banlting corporation so created a member of the busine.ss and

commercial community, to be regulated by the laws governing
other individuals and corporations therein, except so far as the
very act itself has defined the differences.

The affairs of a banking corporation can be liquidated in one
of two ways: (1) by a voluntary assignment of the property
and effects of the bank for the benefit of its creditors under the

insolvency laws of the state, sees. 4282 et seq.; (2) by involuntary
liquidation proceedings by the banking commissioner under the
provisions of the banlting law. Of course, the commencement of
insolvency proceedings would authorize you to take po.ssession
and liquidate under the banking law.s if you desire to do so.

Sec. 220.08 of that law provides that whenever it shall appear
to the commissioner of banking that any bank has violated its
charter or any law. or its assets are impaired, etc., the commis
sioner may forthwith take possession of the property and busi
ness of such bank and retain such possession until such bank may
either resume business or its affairs be liquidated under the
banking law; but subsec. (2) of that provision provides that such
bank may, with the consent of the commissioner of banking,
resume business upon such conditions as he shall approve, and if
it cannot so resume business, the banking commissioner shall
proceed to collect all money due to the bank and do all such
other acts as are necessary to conserve its assets and business,
and shall proceed to liquidate its affairs as provided. So that
under either of these proceedings, the bank as a corporation con
tinues in existence and might reorganize it's affairs by raising
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new funds so as to enable it to resume business as a bank with

the consent of the banking commissioner.
It is held that the theory and purpose of all bankruptcy laws

is two-fold: (1) to convert the property of the bankrupt into
cash and to distribute it among the creditors, and (2) to give
the bankrupt an opportunity to make a fresh start. Burlingham
V. Crouse, 228 U. S. 459.
I see no reason why that reasoning should not apply to a

banking corporation the same as to any other corporation or
individual if it is done under the supervision and with the
approval of the bank commissioner and so as to protect the
creditors and public.
The banking corporation, like any other corporation, may

be dissolved by voluntary proceedings under sec. 181.02, or if
it remains insolvent and fails to carry on its business for a year,
it may be adjudged dissolved in an involuntary proceeding
under the provisions of sec. 181.02.

T think under these various provisions of the law, this bank,
being still an existing corporation, would have the power, if it
could raise the money, to pay up this indebtedness to the War
Finance Corporation which would entitle it to the collateral .se
curity, but subject to your right to redeem it or sell your interest
in it the same way that you could have done if it had remained
in the War Finance Corporation. I do not think it would entitle
you to the collateral discharged from the prior lien. Bank
ruptcy and insolvency proceedings are equitable in their nature
and should not be used to allow either interest to work an in
justice to the other. The bank may have in mind a plan wdiereby
it may reorganize and continue business, and this may be a
part of that plan to save these securities from forfeiture by the
War Savings Corporation under the terms of its contract, but,
whatever the purpose of the bank may be, it cannot prejudice
your intere.st or affect your powers in any way. While it may
be said that the bank has not directly consented to your posses
sion of its assets under the provisions of the law, yet it did so
indirectly when it organized to do a banking business under the
laws, of this state and then allowed its affairs to become so in
volved as to subject itself to the liquidation provisions of the act,
but if conditions have since changed so that it may be planning
on reorganizing, or if the assets of the bank have become more
than sufficient to pay all liabilities. I think the bank would have
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the right to save these securities from forfeiture by paying the
indebtedness and holding the securities subject to your rights
for the general creditors. That could not prejudice you or the
rights of the creditors in any way.
TlilM

Education—School Districts—School board may engage
teacher at higher salary than that fixed by electors at annual
meeting if salary so fixed is so low that board cannot obtain
teacher j may levy tax or use surplus funds not specifically ap
propriated for other purposes.

July 17, 1924.
John Callah^vn,

Supermt&ndent of Public Instt'uction.

In your letter of July 1 you state that the electors of a certain

school district at the annual meeting in July, 1923, instructed
the school board to pay a salary to a teacher not to exceed $85
per month. The school board was unable to secure a legally
qualified teacher at the salary fixed and proceeded to hire a
teacher at a salary of $100 per month. You ask whether the
school board had a legal right to pay a teacher a salary of $100
per month.

Sec. 40.09, subsec. (6), provides that the electors of a school
district at the annual meeting shall have the power

"To vote such tax as the meeting shall deem proper for the
payment of teachers' wages in the district."

This department in an opinion given February 21, 1924, to J. A.
Moen, district attorney at Viroqua, held that subject to certain
limitations electors of a school district have the power to fix the
salary to be paid to a school teaclier. (XIII Op. Atty. Gen. 93.)
That opinion, however, does not cover and was not intended to
cover a case where the tax voted for teachers' wages was so low
that a teacher could not be secured at the salary fixed by the
electors.

Sec. 40.25, Stats., provides:

"If any district, at its annual or at a subsequent special meet
ing prior to the third Monday of November following, shall not
vote a tax suflScient to maintain a school for the term of eight
months during the ensuing year, the board, on or before the
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Wednesday next following said third Monday of November, shall
determine the sum necessary to be raised to maintain such school,
and the clerk shall forthwith certify to the town clerk the amount
so fixed, who shall assess the same as other district taxes are
assessed."

The board is given power under the provisions of the section
above quoted to operate and maintain a school regardless of
whether the electors provide sufficient funds for such operation
and maintenance. It does not appear from the facts stated in
this case whether the board acted under the provisions of sec.
40.25 or whether it proceeded to appropriate surplus funds in
the treasui'y for the payment of the salary in question. If the
board acted under see. 40.25 or if it did in fact use surplus funds
already in the treasury, it acted within its powers. Since the
board has the power to raise additional money under the pro
visions of 40.25, there is no objection to using surplus funds in
the treasury not specifically appropriated for some other purpose.

This department is, therefore, of the opinion that where the
salary to be paid to the teacher as fixed by the electors is so low
that the board i.s unable to obtain a teacher at the salary so
fixed, it may engage a teacher at a higher salary, and in order
to make up the deficiency in the payment of such salary may
either resort to sec. 40.25, Stats., or use surplus funds in the
treasury not .specifically appropriated for other purposes.
ML

Criminal Law?—Accused lawfully arrested without warrant
may be taken before magistrate before actual issuing of warrant.

July 17, 1924.

Raymond E. Evrard,

District Attorney,

Green Bay, Wisconsin.

You have referred me to sec. 4776, Stats., which provides for
the issuing of a criminal warrant when complaint is made to a
magistrate, and you inquire whether in a case where a man is
taken in charge by the sheriff of Brown county and confined to
the county jail prior to the securing of a license, it is necessary
that the warrant be actually issued before the party can be
brought before the judge or magistrate for hearing.
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It is well settled that an officer may arrest a person without
a warrant when he is committing a misdemeanor or felony in his
presence and he may also arrest a person on suspicion that he has
committed a felony. The rule for the disposition of persons
arrested without a warrant is well stated in 2 Am, and Eng. Enc.
of Law, 2d ed., p. 880:

"A person arrested without a warrant should be brought im
mediately and without delay before the nearest magistrate.
When so brought, the magistrate may proceed to hear the case,
no process being required to give jurisdiction over the person
of the accused."

In Note 4 it is stated:

"No warrant after arrest is necessary to give jurisdiction
over the person of the one arrested without warrant for 'why
issue a warrant for the apprehension of a party already in cus
tody?' Hoggatt v. BigUy, 6 Humph. (Tenn.) 236."

See also Johnson v. Collins (Ky.), 89 S. W. 253; Southern B.
Co. V. Shirley, 90 S. W. 597; Jones v. Anniston, 138 Ala. 199.
Your question must be answered in the negative. Of course

it is the usual proceeding to issue a warrant after complaint is
made, but if the accused lias been lawfully arrested without a
warrant the officer has a right to hold him for a reasonable
length of time, and the statute is silent as to where the officer is
to keep the prisoner during that time. It would certainly be
natural for him to take him right before the magistrate and give
him a chance to plead as soon as the complaint has been made
out. It would be too technical a rule to hold that in all cases a

warrant would have to be issued before the officer can bring the
accused before the magistrate.
JEM

Bridges and Highways—Cities and villages are not entitled to
maintenance allotment for swing or lift bridges located on
streets within their limits which are not on state trunk highway
system but are on streets forming connections through said
cities and villages between state trunk highways. Allotment is
limited to such bridges actually on state trunk system.
Amount of allotment for swing or lift bridges on state trunk

highway system is determined by length of movable portion of
bridge.
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RecoDstruction of such bridges is governed by ch. 87, Stats.
Amounts of specific allotment to which cities and villages may

be entitled for maintenance of swing or lift bridges on state
trunk highway system should not be considered in limitation of
$450 per mile per year to counties for maintenance of state trunk
system.

July 17, 1924.

Hiqhwat Commission.

Subsec. (3), 20.04, Stats., first makes various appropriations
in subds. (a) to (g), ineliish'e. After the amounts appropriated
thereunder have been set aside, the remainder of the net pro
ceeds of motor vehicle registration fees

"shall be allotted by the state highway commission to the several
counties, cities and villages of Wisconsin for the maintenance
of the state trunk higliAvay system lying within said counties,
cities and villages."

A sum is first set aside for the maintenance of each swing or lift
bridge over fifty feet in length, on the state trunk highway sys
tem in rough proportion to the length of the swing or lift bridge,
and there is apparently an intent td make provision for state aid
in the reconstruction of any such bridge in a sum equal to one-
third of the share of the cost of such reconstruction borne by the

city or village in which such bridge is located. It is then pro
vided that each county shall be entitled to receive $300 for each
mile of the state trunk highway system lying within its limits,
and in the event the amount available shall permit, a further
sum based on the proportional registration of motor vehicles
from that county, with the limitation that no county shall receive
more than $450 per mile in any one year. There is further pro
vision for tlie construction and maintenance of streets in cities

not a part of the state trunk highway system, but forming con
nections through said cities between state trunk highways, and
between the state trunk highways and the highways of adjoining
cities.

See. 84.02, Stats., designates as the state trunk highway system
the system of main traveled highways interconnecting every
county seat and every city with a impulation of five thousand
(3000) heretofore laid out by the state highway commission, and
by the special legislative committee and state^highway commis
sion, and approved by the said commission. The increase in the
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system, authorized by the 1923 legislature, was required to be des
ignated in so far as possible, in a manner similar to the procedure
followed in laying out the original five thousand (5000) mile sys
tem. One of the requirements of the original layout (see. 1313,
Stats. 1921) was that

"the state trunk highway system shall be laid out exclusive of
every street and road in places having a population of 2500 or
more, by the last federal census, except that portion of any such
street or road along which the houses average more than two
hundred feet apart in any platted block or equivalent distance."

In other words, the state trunk highway system, for which the
county is responsible, extends into cities with a population of
2500 or more, to the point where the liouses average less than 200
feet apart. The street from that point on through the more
thickly built up portion of the city was not laid out a portion
of the state trunk highway system, and the counties apparently
have no responsibilities in connection therewith.

There are some bridges whose movable portions include prac
tically the entire length. In others, the movable portions are
only a small fraction. For instance, there are bridges over the
Wisconsin River exceeding 1000 feet in length, whose movable
portions are less than 100 feet in length.

It is for these streets which are defined in subd. (h), subsec.
(3), sec. 20.04 as

"mileage of streets in cities not a part of the state trunk high
way system but forming connections through said cities between
state trunk highways, etc.,"

for whose construction and maintenance provision was made by
the legislature of 1923.

The county board of Kewaunee county adopted a resolution
petitioning the highway commission to take the necessary steps
looking toward the reconstruction of a certain bridge on State
Trunk Highway No. 17.
On this statement of facts, you ask several questions, which

I shall answer in their order;

(1) Are swing or lift bridges located on such

"streets in cities not a part of the state trunk highway system
but forming connections through said cities between state trunk
highways and between the state trunk highways and the highway
systems of adjoining states,"
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entitled to receive the maintenance allotment provided for swing
or lift bridges in subd. (h), subsee. (3), sec. 20.04?
The answer, I think, is in the negative.
The language of the provision (par. (h) ) is;

" * * * The remainder * * * shall be allotted by the
state highway commission to the several counties and cities and
villages of Wisconsin for the maintenance of the state trunk
highway system lying within said counties and cities and vil
lages. Each city and village shall l)e entitled to receive for the
maintenance of each swing or lift bridge over fifty feet in length
on such state trunk highway system within its limits the fol
lowing sum: * * * [from $1,000 to $5,000 per year, de
pending upon the length] * * *; and for the reconstruction
of any such bridge a siim equal to one-third of the share of the
cost of such reconstruction to be borne by the city or village in
which such bridge is located. Whenever amj such bridge lies in
or between two or more adjoining villages or cities the allotment
shall be apportioned between such counties and to the aid of such
towns, villages or cities in proportion to the expense of main
tenance or the cost of reconstruction tvhich is borne by each.
Each county shall be entitled to receive three hundred dollars
for each mile of the state trunk highway system lying within its
limits, and in addition the proportion of the fund remaining
after the above amounts have been set aside that the registration
fees paid in by such county is of all registration fees paid in.
Provided, that no county shall receive more than four hundred
and fifty dollars per mile in any one year. * * * lu com
puting the amount to be allotted to each county for the main
tenance of the state trunk highway system lying therein, the
state highway commission shall add to the state trunk higWay
mileage lying in each county the mileage of streets in cities not
a part of the state trunk highway system but forming connec
tions through said cities between state trunk highways, and be
tween state trunlc highways and the highway systems of adjoin
ing states, which connections shall be selected, measured and
marked by the state highway commission. The funds allotted
to any county, on account of said streets shall be held to the
credit of the proper city and shall be paid to the proper city
treasurer on order of the county highway committee when the
city clerk shall certify that the city has spent in construction
or maintenance on said connecting streets an amount at least
equal to the amount allotted to said county on account of said
streets."

It will be noted that the maintenance allotment to counties,

cities and villages for SAving or lift bridges on the state trunk
system is one thing, and is limited to such bridges; and that the

allotment to counties of the general maintenance funds on a



386 Opinions or the Attorney General

basis including the mileage of streets in cities not on the state

trunk system but forming connections through said cities is
another and separate thing.

The provision (indicated by italics in quoted statute) as to
swing and lift bridges was inserted in the appropriation statute

by Amendment No. 1, S. to Substitute Amendment No. 1, S.,
Bill No. 284 S., amending sec. 20.04 and other statutes, and
which became ch. 320, Laws 1923. Since the counties, and not

the cities and villages, are required by statute to maintain the
state trunk highways within their limits, including ail bridges
whether swing or lift or stationary (sec. 84.07; VII Op. Atty.
Gen. 231), just why the legislature should have provided for the

allotment of maintenance funds to cities and villages for swing
and lift bridges on the state trunk highway system within their
limits is an interesting question. If the intention was to grant
a bonus to cities and villages for swing or lift bridges not on the
state trunk system, it was not accomplished, and no such intent
can be gathered from the language of the statute which is unam
biguous and, as we have seen, is expressly and clearly limited in
its application to swing or lift bridges on the state trunk system.
(2) In determining the amount to be allotted for the main

tenance of any particular swing or lift bridge, shall the length
used as a basis for this determination be the total length of the

structure, including the fixed portion thereof or only the length
of the swinging or lifting portion ?
In my opinion, the basis to be used is the length of the swing

ing or lifting portion of the bridge only.
The terms "swing," "lift," "bascule," "retractile" or other

terras describing a type of movable bridges have a distinct and
well understood technical meaning in bridge engineering and de
scribe only the movable portion of a bridge and do not refer to
the stationary portion thereof. See "American Civil Engineers
Pocket Book," 2d ed., p. 780; Ketcham, "Highway Bridges,"
1st ed., p. 12; Johnson, Bryan and Turneaure "Modern Frame
Structures," 9th ed., p. 43. In the construction of our statute,
technical words are to be construed according to their technical
meaning. Sec. 4971, subsec. (1), Stats.

(3) How should the reconstruction of a bridge, under the
provisions of par. (h), subsec. (3), sec. 20.04, be undertaken?
I think the answer is: as provided by the appropriate section

or subsection of ch. 87. Stats. In ease of a petition filed with
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the state highway commission by a county board for the recon
struction of such a bridge on the state trunk highway system, the
provisions of sec. 87.04 apply.
(4) Shall the amounts allotted to the cities and villages for

the maintenance of swing or lift bridges be in addition to the
amount allotted to the counties for the maintenance of the state

trunk highway system, on the mileage basis, subject to the maxi
mum limitation of $450 per mile, or shall any such amounts be
deducted from the allotment made on the basis of mileage?

Since the allotment to cities and villages is of specific amounts
based on the length of the swing or lift bridge, I think it is not
referable to the mileage of the state trunk system within the
county. It is my opinion that the limitation of $450 per mile
per year applies only to the allotment to the counties for the

maintenance of the state trunk highway system, the basis of the
allotment including the connecting streets in cities lying within
the counties, and that that limitation does not apply to the
specific alloment to cities and villages for the maintenance of
swing or lift bridges. The distribution to cities and villages of
the allotment to counties is governed by the last sentence of said
par. (h), subsec. (3), sec. 20.04, Stats. The limitation on the

allotment to cities and villages on account of swing or lift
bridges on the state trunk highway system within their limits is
governed by the provisions of the specific allotment for such
bridges.
FEB

Automobiles—Insurance—Only liability state can sustain in
use of its automobiles is under workmen's compensation law and
theft or robbery of or damages to its automobiles; for that
reason it cannot pay out public funds for insurance of such auto
mobiles except against such loss.

July 17, 1924.
Department of Public Property.

Attention John Meeks, Superintendent.

You have submitted six forms of casualty or indemnity insur
ance policies covering state automobiles and purporting to be
insurance against loss or liability in case of accident in the
operation of such state automobiles, and you ask to be advised
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if. there is any insurable liability covered by these several policies
add if, first, the driver will be protected in case of suit against
him, and, second, if the state will be protected if judgment is
awarded against the state. I assume these automobiles are
owned by the state to aid in carrying on the different govern
mental functions of the state.

In answer will say that these several insurance policies pur
port to be contracts to indemnify either the state or the super
intendent of public property against loss or damage under cer

tain conditions named and, of course, if there can be no possible
loss or damage to the state or to the superintendent of public
property within the provisions of the contracts, there can be no
liability and, therefore, there would be no authority for public
officers to pay out public funds for such contracts.
The tlieor>' of the common law was that the king could do no

wrong and, therefore, could not be sued. That general principle

became a part of the fundamental law of this country except

where it has been changed or modified. Our court has held that
no action can be brought against the state in any of its courts
unless expressly authorized. Bickson v. State, 1 Wis. 122; C.

etc. B. B. Co. V. State, 53 Wis. 509; Chapman v. State, 104 Cal.
690. Because of that general principle, it was provided by sec.
27, art. IV of the state contitution that the legislature shall di
rect by law in what manner and in what courts suits may be
brought against the state.
-Vnder that provision the legislature enacted sec. 3200, Stats.,

which provides that anj' person deeming himself aggrieved by

the refusal of the legislature to allow any just claim against the
state may commence an action against the state by filing a claim
with the clerk of the supreme court. Sec. 3201, Stats., provides
for answering such complaint, and sec. 3202, Stats., provides

the method for trial of such an action.

That statute says "claim." and it has been held that it only
authorizes suits to be brought against the state on claims which,
if allowed, would render the state a debtor to the claimant, and

that it does not include a demand or liability based on an unlaw

ful or tortious act of a public officer or agent of the state.
The legislature never having authorized an action against the

state for unlawful or tortious acts of its officers or agents, no
such action can be maintained. Houston v. State, 98 Wis. 481.
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It is well settled that neither the state nor the United States

is liable for damages to an individual for an injury received from
the alleged misconduct, negligent or tortious acts of its officers
or agents. Houston v. State, 98 Wis. 481.

It has been held that where a eity which is a part of the state
is engaged in the performance of a public service which it is
bound to see performed in pursuance of a duty imposed by law
for the general welfare of the inhabitants or of the community,
no action will lie against it for any negligence or misconduct of
its officers and agents in the discharge of such official duties.
Hayes v. O.shkosh, 33 Wis. 31.4; Hujgins v. Superior, 134 Wis.
264; see also VIII Op. Atty. Gen. 798.
In the Higgins case, supra, it was attempted to make the city

of Superior liable for the acts of a fireman who ran one of the

fire trucks into and killed a cow which was tied to the back end

of a wagon which was being driven through one of the public
streets of the city, and it was alleged in the complaint that the
fireman was a diiinken, reckless driver and that the city had
knowledge of such facts and by permitting him to drive such
fire truck in the public streets had created and licensed a public
nuisance in the street and would, therefore, be liable under the
rule established by the decisions of the supreme court in the bear
case, Little v. Madison, 42 Wis. 643, the so-called slide-for-life
c^e, Wheeler v. City of Fort Dodge, 108 N. W. 1057, and the
road roller case, Hughes v. Fond du Lac, 73 Wis. 380, but the

supreme court, although it did not expressly overrule those
cases, refused to follow them or apply them to the facts of that

case. That case should settle the rule of the nonliability of

the public for damages under similar conditions.

Since that case the workmen's compensation law of the state
has been adopted wliich creates a new statutory liability for
bodily injuries under certain circumstances, but these policies
usually except all liability under the workmen's compensation
law.

Under sec. 210.01, Stats., officers of the state are prohibited
paying oirt any public money on account of any insurance against
loss by fire or tornado on any property whatever belonging to

the state except for the purpose of reinsurance.
Applying the foregoing principles, you are advised that the

policies submitted cover no insurable interest on the part of
the state except in the case of the policies insuring against loss
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of automobiles by theft or robbery and possibly loss by collision.
It should be noted that any insurance taken to the state should
properly run to the state of "Wisconsin.
TLM

Building and Loan Associations—Investment Associations—

So far as disclosed by certificates issued by Accumulative In
vestment Corporation of Minneapolis, Minnesota, that corpora
tion is 'Mnvestment association" within provisions of ch. 216,

Stats., rather than banking corporation and is under same super
vision of banking commissioner as building and loan associations
as prescribed by ch. 215.

July 17, 1924

W. H. Richards,

Deputy Commissioner of Banhing.

■ You have submitted a form of an "'installment certificate" so-

called, issued by the Accumulative Investment Corporation of

Minneapolis, Minnesota, and you ask to be advised if thi^ con
flicts with the Wisconsin banking laws and if the corporation
conies under the supervision of your department.
In reply I will say that the corporation comes under the super

vision of your department, but so far as the character of the
business and the method of its transaction is disclosed by this
certificate. I do not think it is a banking business or transaction
within the jivovision.s of the banldng law. In a general way it
provides that on payment of $380 annually for a term of ten

years the company issuing such certificate promises to pay to the
holder thereof $5000, and if such iiayraents and interest amount

to $5000 before such maturity date, interest at 5 per cent will

bo ]iaid until such date.

It is my opinion that such transaction as disclosed by this
certificate comes under the provisions of eh. 216, Stats., rather

than under the banking laws of the state. The certificate states

that it is a foreign corporation doing business as a so-called in
vestment. loan, benefit, co-operative, etc., company (for which
I think there is no specific law in force in this state) and in which

this corporation solicits payments to be made to itself periodi

cally, or on the installment plan, and issues this certificate as
evidence of an obligation or agreement to return to the holder or
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owner thereof money—at some future date: the language of such
certificate is almost identical with the provisions of that law.
The purpose of that law semns to be to put all such corporations
doing business of that character in this state under the same

supervision and control under which foreign building and loan
associations are permitted to do business in this state, as far as
such provisions are applicable, and prohibits their doing business
in the state until they

"shall have first complied with all the provisions prescribed in
chapter 215 of the statutes required of a foreign building and
loan a.ssociation authorized to do business in this state."

You are therefore advised that your duties and powers of
supervision and regulation are prescribed by sees. 215.31 and
215.32 and other provisions of the statute relating to such cor
porations rather than by the banking laws of the state.
TLM

Public Officers—School Pisfricts—School District Treasurer—

At annual school district meeting ruling of chairman that on
first ballot for office no one received majority, not being objected
to or reversed by meeting, became final and person receiving ma
jority of all votes cast on second ballot was properly declared
elected to office.

July 18, 1924.
John Callahan.

Department of Public Instruction.

You state that at the annual meeting of a certain school district
the nominees for treasurer received the following votes:

"A"—79;

76;

"C"— 2.

There was one blank ballot.

The chairman announced that 158 votes had been cast and that

80 votes were necessary for a choice, and I'uled that, as no one
had received a majority, the electors should proceed to a second
ballot. No objection was made to such ruling. Another ballot
was accordingly taken, which resulted as follows:

"B"—83;

"A"—75;

"C"— 1.

The chairman thereupon declared "B" elected.

■xA
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You state that your department has ruled that, assuming the
filing of oath and bond, "B"

"has color of title to the office, if not the legally elected treasurer,
and that he can be removed from office only through court pro
cedure. ''

On the above stated facts you inquire (1) whether the chair

man erred when he announced no election on the first ballot and

(2) whether "B" has a legal right to the office of district treas

urer.

Sec. 40.09, subsec. (1), Stats., provides that the electors of a

school district at the annual meeting shall have the power to ap
point a chairman for the time being, and subsec. (3) provides that
the election of officers shall be by ballot and a majority of all the
votes east .shall be neces.<;ary for a choice.

The statutes do not prescribe the method which should be fol

lowed in conducting the school meeting. The chairman is ap
pointed by the electors for the purpose of presiding over the
meeting and has the power.s of the pre.sidirig officer of a parlia
mentary assemblage, and, at least in the absence of fraud, his

rulings, if not objected to and reversed by the meeting, become

the act of the meeting itself and final. 29 Cyc. 1692.
Here the chairman ruled that 80 votes Avere necessary for a

choice. Whether that ruling was correct or erroneous is wholly

immaterial. No objection was made to it and it therefore became

the law of the meeting, and the electors accepted it as such and
proceeded to a second ballot accordingly, which resulted in "B"
receiving a majority of all votes cast.

Your first question is therefore not answered as being unneces
sary to the conclusion, and your second question is answered in

the affirmative.

FEB
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Banks and Banking—Scheme whereby coal company solicits
and receives deposits of money on pass book on which company
agrees to pay interest of 3 per cent per annum if applied against
coke purchases under stipulated conditions, coal company agree
ing to deposit money in certain bank and to issue check to de
positor for any unused balance on April 15 of each year, is do
ing banking business as defined by sec. 224.02, Stats., in conflict
with banking laws of state.

July 19, 1924.
W. H. Richards,

Deputy Commissioner of Banking.

You have submitted to this department a so-called Plan of the
Fuel Savings Club as follows:

"No. 1. The Fuel Savings Club year covers the period from
April 1st to April 1st.
"No. 2. Payments to be made weekly of not less than $1.00 on

any day of each week, and to draw interest at the rate of 3% per
annum from date of payment.
"No. 3. Members to be furnished with a deposit book which

.should be presented when weekly payments are made.
"No. 4. Make payments at Milwaukee Savings Club office.
"No. 5. 3% interest per annum will be earned on weekly bal

ances providing money thus deposited is applied against coke
purchases, otherwise payments will not earn interest.
"No. 6. On April 15th of each year checks will be issued by

the Company for the credit balance of the customer. Attached
to this check will be a coupon for the amount of earned interest.
This coupon cannot be cashed, but is good only for credit for coke
to be bought of the company. These checks are to be drawn to
the joint order of the member and this Company.
"No. 7. Interest will be allowed any time after three months

on deposits in coke credit, provided such deposits have been ap
plied to coke purchasers which take the prevailing price of Mil
waukee Solvay Coke on date of delivery.
"No. 8. It is expected that such monies deposited by members

will apply against their coke requirements, but in case it shall
develop that members have no requirements by reason of removal
from the city, to a heated apartment, or for any other such rea
son, the company at such time will endorse a check to the member
for the deposits made.
"No. 9. No withdrawals prior to April 15th of each year will

be permitted except as provided in Paragraphs No. 7 and No. 8
or in cases of necessity by special arrangement with the company.
In such cases no interest will be allowed on deposits.
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"No. 10. All moneys received from Club members will be de
posited in a special fund in the National Exchange Bank at Mil
waukee, and will be maintained intact at all times."

You ask to be advi.sed as to whether or not this .scheme con

flicts with the banking laws.

Sec. 4, art. XI, Const., provides:

'' The legislature shall have power to enact a general banking
law for the creation of banks, and for the regulation and supervi
sion of the banking business, * *

Under that constitutional power, the legislature enacted our
banking laws. Sec. 224.01, Stats., defines a bank as

"any incorporated banking institution * * * incorporated un
der the provisions of this chapter."

Sec. 224.02 defines banking business as soliciting, receiving, or
accepting of money on deposit as a regular business, whether such

deposit is made subject to check or is evidenced by a certificate of

deposit, a pass book, etc., but not to include money left with an
agent pending investment in real estate or securities. Sec. 224.03
says it shall be unlawful

"to do a banking business without having been regularly organ
ized and chartered as a bank,''

and prescribes a penalty of fine or imprisonment for its viola
tion. This banking law was adopted after years of experience
with all kinds of banking schemes and was intended to furnish a
reasonably safe place for people to deposit and keep their money
and to safeguard them against the hazards of irresponsible, some
times called wildcat, banking schemes by persons, partnerships

and corporations.
This law has been construed by this department a number of

times, and has been sustained in a number of decisions of the su
preme court of this state. In the case of Weed v. Bergh, 141
Wis. 569, the law was attacked as unconstitutional on the ground
that it was a common law and constitutional right of an individ
ual, partnership or a general corporation to do a banking busi
ness. and this law prohibited banking except by a corporation
specially organized under the provisions of the banking law.

The court held that because of the peculiar relation of the bank
to the depositing public, the law was valid. The court says it
does not prohibit banking, but it requires it to be done in a par
ticular way and only by certain banking corporations.
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In the ease of McLaren v. State, 141 Wis. 577, the court held
that a person or corporation engaged in the business carried on
by banks of deposit or of discount or of circulation is doing a
banking business, although but one of these functions is being
exercised, and it held that the proprietor of a store which in a
"deposit purchase department" received deposits of money, is
sued pass books evidencing such deposits, paid interest thereon
and gave depositors an option to withdraw the deposits on de
mand with interest either in money or goods, was doing a banking
business. This scheme is very similar to the one condemned in
that case, although I think there are features in this scheme more

objectionable under the provisions of the banking law than some
of the features involved in that case. Some of the tests for de

termining whether or not the business is banking under the pro
visions of sec. 224.02 are

"soliciting, receiving, or accepting of money * * * on deposit
as a regular business."

So far, this scheme is squarely within the statute (" as a business''
as there stated does not mean its sole business),

"Whether such deposit is made subject to check or is evidenced
by a certificate of deposit, a pass book,'' etc.

This is to be evidenced by a "pass book" and is subject to check
in the manner specified so that this scheme has most of the char

acteristics of a bank as defined in the statute, while in the Mc
Laren case this court held that a person or company engaged in
the business carried on by ban]?s of deposit or of discount or of
circulation is doing a banking business within the meaning of the
statute, although but one of these functions is being exercised.
The court there quotes from the opinion in the ease of Oulton v.
Savings Inst., 17 Wall. 109, where that court said, pp. 118-119:

"Banks in the commercial sense are of three kinds, to-wit: 1,
of deposit; 2, of discount; 3, of circulation. Strictly speaking
the term bank implies a place for the deposit of money, as that
is the most obvious purpose of such an institution. Originally
the business of banking consisted only in receiving deposits such
as bullion, plate, and the like for safe-keeping until the depositor
should see fit to draw it out for use, but the business in the prog
ress of events, was extended, and bankers assumed to discount
bills and notes and to loan money upon mortgage, pawn, or other
security, and at a still later period to issue notes of their own in
tended as a circulating currency and a medium of exchange in
stead of gold and silver. Modern, bankers frequently exercise
any two or even all three of those functions, but it is still true
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that an institution prohibited from exercising any more than one
of those functions is a bank in the strictest commercial sense."

1 Bouv. Diet. 318 says:

"Banks are said to be of three kinds, viz.: ot deposit, of dis
count, and of circulation."

It must be admitted that these parties are "engaged in the
business earried on by banks of deposit" by receiving deposits
on a pass book the same as other banks and in competition with

regular banking corporations who are subject to much greater

rules of liabilitj' and restriction, supervision and control for the
protection of depositors. You would have no supervision or con

trol over these individuals or the method of their doing business.
It is no justification or excuse to say that the company principally
interested is perfectly safe financially or that the deposits are
perfectly protected on account of its financial responsibility, for,
of course, if they have this right every other corporation or in
dividual would have the same right. That same argument was
made in the McLaren case, but the court says on page 583:

"• * * There is no suggestion or suspicion of the inability
of Gimbel Brothers to meet its obligations to its depositors. But
most bankers would be honest if there were no laws regulating
the banking business, and the great majority of them would
carry on their business on safe and conservative lines. For such
there is no necessity for regulation. It is for the dishonest, the
careless, or the incompetent banker that regulative laws become
essential, and, inasmuch as it is necessary at all to resort to regu
lation, it must apply to all engaged in the transaction of the same
kind of business under substantially similar conditions."

So we may say here, conceding the entire solvency and ability
of the eompanj'- interested to meet their obligations really proves
nothing for

"other large or small business establishments that are doing an
unprofitable business and are perilously near the verge of in-
.solvency may reach out for deposits with the hope and expectation
of arresting the inevitable, anticipating brighter things from the
future."

Just think what might happen if we had all of the business

concerns in a large city competing in the business of receiving
deposits on a similar basis or on any other scheme that might
work out and each trying to make his proposition the most attrac
tive to depositors by offering the highest rate of interest or other
most favorable terms of deposit. We might easily imagine that
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all of the banks in the city would have to reorganize as "coke com
pany" corporations in order to compete as banks of deposit with

these other individuals or concerns who are not under any re

striction or supervision. The more irresponsible the parties, the
more attractive could be the terms of the deposit contract because
of such irresponsibility.

The mere fact that they agree to deposit this money in a special
fund does not furnish great protection to the depositor because
there is no agreement as to when such deposits shall be made;
and suppose the funds were not deposited in this special fund
or were carried by these parties in some other manner, it would
be a mere breach of contract, and you having no supervision,
could not ascertain whether the funds were being so used or not.

I am satisfied this scheme violates not onlj' the spirit but the
letter of the banking laws and subjects the parties to the pen
alties provided therein.
TLM

Public Health—Health Officers—Quarantine—Health officer is
not qualified to diagnose communicable disease merely by reason
of his being health officer.
Whether health officer may testify as to medical matters de

pends upon whether he can qualify as expert.

July 24, 1924.

Stanley G. Gordon,

District Attorney,

La Crosse, Wisconsin.

You ask for a construction of subsec. (3), sec. 143.05, Stats., re
lating to quarantine, which provides in part as follows:

'' When a health officer shall know, suspect or be informed of
the existence of any communicable disease, he shall cause it to be
at once examined and upon being notified as provided in subsec
tions (1) and (2) of section 143.04, which shall be prima facie
e\ddenee of the fact, or having knowledge of the existence of any
disease which has been designated by the state board to be quar-
antinable, shall immediately quarantine the infected place, and
the family, if necessary, in such manner and for such time as the
state board provides in its rules."
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Your question is whether a local health otficer who is not a
licensed physician and surgeon is qualified under the law to

diagnose any communicable disease.
Ch, 143, Stats., of which the above quoted provision is a part,

deals with the subject of communicable diseases and imposes upon
the health officer the duty of enforcing the laws, rules and regula
tions relating to communicable diseases. With respect to com
municable diseases that are quarantinable, the health officer has
the special power and duty to quarantine. Sec. 141.01, Stats.,
relates to local boards of health, and subsec. (7) thereof enumer
ates specific duties of the health officer. It is not necessary to
set out such duties here. Suffice it to say that there is no pro
vision of the .statutes that qualifies a health officer as such to

diagnose communicable diseases. Certainly that part of subsec.
(3), sec. 143.05 to which you refer, namely, "he shall cause it to
be at once examined," does not purport to qualify him. The
powers and duties of the health officer relate to enforcement of

the health laws, not to diagno.sis of disease. A health officer is
not qualified under the law to diagnose communicable diseases
merely by reason of his being health officer.

You ask further whether, in an action against certain persons
for violation of quarantine, the testimony of the health officer
who is not a licensed physician, but who has had experience as
such health officer for a number of years, is admissible on the
question of the existence of the disease.

In this connection, attention is directed to sec. 147.02, Stats.,
subsec. (2) whereof in terms prohibits practicing physicians to
testify in a professional capacity unless their qualifications are
established by license or certificate of registration from the state
board of medical examiners; except that a court in a criminal ac
tion may receive the testimony of any person as an expert. Sub
stantially similar provisions have been a part of the statutes
from an early date, and at the time of the cases referred to below,

were contained in sec. 1436, Stats. 1898. The scope of these pro-
vkions with reference to the admissibility of testimony relating
to medical subjects has been considered by the supreme court in
several cases.

In Montgomery v. Town of Scott, 34 Wis. -338, the supreme
court said, pp. 343-344:

"• • * When the opinions of medical mep are called for
on questions of science or skill, as experts, this provision was in-
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tended to exclude them unless they had a diploma or were mem
bers of some legally organized medical society of the state. In.
such eases thej'^ are called upon to testify 'in a professional capac
ity as a physician and surgeon'—not as to facts about which any
unprofessional witness might speak, if they had come within his
own observation, but upon subjects where peculiar skill and
knowledge are deemed essential in order to be capable of forming
correct opinions. 'Thus,' says Prof. Greenleaf, 'the opinions of
medical men are constantly acfmitted, as to the cause of disease,
or of death, or the consequences of wounds, and as to the sane or
insane state of a person's mind, as Collected from a number of
circumstances, and as to other subjects of professional skill.' 1
Greenl. Bv., sec. 440. And when a medical witness testifies in
such a capacitj', the statute makes it necessary that he shall have
a diploma or be a member of a legally organized medical society
of the state, to be competent."

In the Montgomery case, a lay witness was permitted to testify
as to the existence of a leg fracture on the ground that it did not

require any peculiar jirofessional knowledge to discover that the
leg was broken, the nature of the injury being such that any per-
.son of intelligence and judgment could determine what, it was

almost as well without as with a medical education.

In Allen v. Voje, 114 Wis. 1, the opinions of a trained nurse on
certain medical matters were excluded. "Whether it was error to

exclude her testimony, it was not necessary to decide. The su
preme court said, p. 13:

'•# * « questions clearly called for an opinion upon

a strictly medical subject, and if it be conceded that proof of
considerable experience as a trained nurse might qualify one as
an expert to give opinion thereon, as to which authorities are in
some conflict (Maso'H v. MuUer, 45 "Vt. 29, and Dashiell v. Griffith,
84 Md. 363, 35 Atl. 1094), an interesting question is suggested,
as to the force of the statute (sec. 1436, Stats. 1898) in terms pro
hibiting practicing physicians from testifying as experts unless
their qualifications be established by diploma or license as there
in defined. Whether the 'purpose of this statute is to confine all
expert testimony upon medical subjects to persons having the
statutory qualifications, or whether it is merely a restrktion upon
practicing physicians and surgeons, intended to induce them to
comply with the statutory requirement urith reference to license,
is a subject upon which there might, he debate. The latter view
derives some support from People v. Rice, 159 N. Y. 400, 54 N. E.
48." (Italics ours.)

In State v. Law, 150 Wi.s. 313, it was held that the statute does

not preclude experts in bacteriology, biology and embryology
from testifying as such where they are not persons practicing
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medicine or surgery, and do not testify in a professional capacity
as physicians or surgeons. In the Law case, it was said that the
proviso of the statute would also remove the disqualification
theretofore mentioned so far as criminal cases are concerned.

Apart from any question of statutory limitation, the following
rules of evidence are in point:

"A skilled witness is one possessing, in regard to a particular
subject or department of human activity, knowledge and experi
ence which are not acquired by ordinary persons. • • *
Such a witness may be qualified by professional, scientific, or
technical training, or by practical experience in some field of ac
tivity conferring on him special knowledge * * *" 22 C. J.
519-520.

In order that a witne.ss may be allowed to state an inference from

observation as to medical or surgical matters, he must be a skilled
observer, or skilled witness; mere opportunity for observation is

insufficient to make him skilled; the witness must also have had
technical training or study; it is not essential that he be a medical
practitioner, 22 C. J. 675-676. An ordinary observer cannot state
opinions requiring special knowledge, such as the disease with
which a person is afflicted. McLean v. State, 16 Ala. 672; Thomp
son V. Bertrand, 23 Ark. 730. See also Peacock v. Wisconsin

Zinc Co., 177 Wis. 510, 518.
Cases on the point of the admissibility of medical testimony by

so-called nonprofessionals follow: An experienced midwife may
state whether the birth of a child was premature. Mason v.

Fuller, 45 Vt. 29. A farmer of long experience in raising hogs
and familiar with the symptoms of hog cholera is competent to
express his opinion whether certain hogs had cholera. That the

witness was not a veterinarian goes to the weight to be given to
the testimony and not to the competency of the witness. Wheat-
craft V. Myers, 57 Ind. App. 371,107 N. E. 81.
A witness was permitted over objection to state his opinion as

to the length of time a person was dead when the witness saw
him. Error was assigned on the ground that the witness was
not a physician and was not shown to have expert knowledge to
qualify him to testify. The Wisconsin supreme court held that
as the witness was shown to have had considerable experience as
assistant coroner, the objection went to the weight that should be
given to the testimony rather than to the competency of the wit
ness. Palmer v. SchuUz, 138 Wis. 455, 461. The force of this



Opinions of the Attorney General 401

ruling is lessened by reason of the fact that the time or the man
ner of the death was not denied and the admission of the testi

mony was, therefore, harmless.
A grdduate nurse who has never nursed epilepsy is not com

petent to testify whether certain symptoms indicate epilepsy, it
not appearing that nurses as part of their training are taught
to diagnose diseases, ^hawnce Gus Co. v. Hunt, 32 Okla. 368,
122 Pac. 673. A nurse who has merely attended a patient suffer
ing from the use of morphine but who has received no medical
education nor any training as a nurse is not qualified to testify
whether the symptoms in a certain case of mental derangement
were those of acute melancholia oh of morphine poisoning. Os-

home V. Troup, 60 Conn. 485, 23 Atl. 157.
In Wisconsin, an expert medical witness, though a practicing

physician, cannot state what he learned entirely from medical
works, un.supported by practical experience of his own. Katk
V. Wisconsin Central R. Co., 121 Wis. 503, 513. ZoldosTce v.
State, 82 Wis. 580, 605; Soquet v. State, 72 Wis. 659.
From the Wisconsin cases above cited, which discuss provisions

substantially similar to those contained in sec. 147.02, subsec. (2),
it is seen that no clear rule has been laid down as to how far these
provisions exclude testimony relating to medical matters by
others than licensed physicians.
The language of the Montgomery case would appear to indi

cate that when the opinions of medical men are called for on
questions of science or skill as experts, the witness must be a
licensed physician. It would seem, however, from the later
cases, namely, the Allen ease and the Law ease, that one who is
not a licensed physician or surgeon would be permitted to testify
upon a medical subject if he has the proper qualifications in the
field or subject concerning which it is proposed he shall testify
and does not testify in the capacity of physician or surgeon.
With respect to criminal cases, the proviso of sec. 147.02, subsec.
(2), is clear.

In any event, before his testimony can be admissible, the wit
ness must be showni to the satisfaction of the court to be a skilled
person. The mere fact that one is a health officer and has ob
served cases of a certain disease does not make him competent to
give opinions relative to such cases. He must be shown to have
had both training or study, and experience in the specific medical
subject under consideration. ^
JEM
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Trade Re<ju]ati-ons—Trusts—Refusal to sell real property un
less condition is inserted in deed prohibiting use of property for
manufacture of milk products is not violatipn of antitrust law or
other statute, even though agreement embracing condition might
be illegal.

July 28, 1924.
L. W. Bruemmer, •

District Attorney,
Kewaunee, Wisconsin.

"lour letter of July 17 recites that a certain party has a par
ticular piece of property to sell, but that he refuses to enter into

negotiations for the sale unless a restriction is inserted in the
deed prohibiting the use of the property for the manufacture of
milk products.
You ask whether these facts predicate any oifense under the

antitrust laws or other statute of this state.

My judgment is that no criminal otfense has been committed.
The refusal to sell except upon a particular condition can not be
penalized even though an agreement embracing the condition
might be illegal. TJ. S. v. Colgate Co. 250 TT. S. 300.

Intoxicating Liquors—Separate fee of ten dollars may be
charged for permit for each of following acts: manufacture for
sale, selling, purchasing, transporting, prescribing liquor.

July 28, 1924.
George A. Shaughnessy,

District Attorney,

Milwaukee, Wisconsin.

You inquire whether the practice of the state prohibition com
missioner in charging a separate fee for doctors to obtain liquor
for emergency medicinal purposes is valid.
The permit is issued under sec. 165.01, subsec. (7), par. (a),

which provides:

"No one shall manufacture for sale, sell, purchase, transport
or prescribe any liquor without first obtaining a permit from the
commissioner so to do. * *

r
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As I understand it, the prohibition commissioner has asked
ten dollars for a permit to prescribe liquor and also ten dollars
for another permit to sell liquor and ten dollars to purchase
liquor, etc.

After a careful examination of the wording of this statute, I
am of the opinion that the statute is open to the construction
placed upon it by the state prohibition commissioner.
The statute contains the express provision:

'' It shall be liberally construed to the end that the use of in
toxicating liquors as a beverage be prevented." Sec. 165.01,
subsec. (33), par. (a), Stats.

While it is a close question, still in view of the construction
placed upon the statute by the commissioner upon which he has
acted ever since its enactment, and as the legislature has not
changed the law in this regard, although an attempt was made in
the last legislature to have physicians exempted from paying a
fee for a permit to prescribe liquor, I believe that the practice of
the commissioner must be held as valid unless or until the courts

hold otherwise.

JEM

Physicians and Surgeons—State board of medical examiners
has not power to enact rule requiring every applicant to practice
medicine and surgery, osteopathy or osteopathy and surgery to
be citizen of United States.

July 28, 1924.

Dr. J. Gurney Taylor, President,
Wisconsin State Board of Medical Examiners,

Milwaukee, Wisconsin.

You inquire whether your board has authority under the pres
ent law to make effective the following rule:

"No person shall be admitted to take the examination for a
license to practice medicine and surgery, osteopathy or osteo
pathy and surgery who is not a citizen of the United States."
The statute empowers the board to do certain specific duties

and also prescribes the qualifications that an applicant for a
license to practice medical professions must possess. He must
be a person "of good moral and professional character" (sec.
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147.03, Stats.) He must have certain qualifications, and part
of those qualifications are to be determined % the board through
examination.

Sec. 147.05, Stats., provides:

"If six members, or in case of an applicant for massage or
hydrotherapy, a majority of the board, find the applicant quali
fied, it shall issue a license to practice * *

This section also provides that

"the board may deny the application of one not twenty-one years
of age.''

I find no provision in the statute requiring as a qualification
for a practitioner that he be a citizen of the United States.
Neither do I find any statute which expressly or through impli
cation gives the board the power to enact a rule requiring a prac
titioner to be a citizen of the United States. The rule above re

ferred to is in excess of the powers granted to the board. It
would in effect be legislation upon that subject, and no legislative
powers have been or can be delegated to an administrative board.
JEM

Contracts—Public Jniprouenients—I/iens—Lien provided by
sec. 3347(Zd, Stats., expires if no action is brought within three
months from time of serving notice.

Fred R. Zimmerman,

Secretary of State.

July 28, 1924.

Ton ask whether you may safely pay to the contractor money
retained under the provisions of section 3347dd, Stats., in pursu
ance of a claim filed in writing by a materialman where no action
has been brought within three months from the time of serving
such notice.

Subsee. 3, sec. 3347dd jirovides in part,

"In any case where the contractor .shall dispute the claim of
the laborers or materialmen the right to a lien and to the moneys
in the hands of the officer shall be determined by equitable action
in the circuit court of the proper county; provided, that such
action must be brought within three months from the time of
serving the notice or notices required by sub.seetion 1 of this sec-
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tion. and notice of bringing such action filed with the officers
with whom the claim is filed, otherwise such rights shall be barred.
#  * "

Under the section just quoted the lien of the materialman on
the money expires if no action is brought within three months
after serving the notice, and it then becomes your duty to pay di
rectly to the contractor,
ML

Indigent, Insane, etc.—Tuberculosis Sanatoriums—After ap
proval of county judge of application for admission to tuber
culosis sanatorium as county charge of indigent adult child of
resident of state, judge may in proceedings under sec. 49.11,
Stats., order father or other relatives of applicant who may be
possessed of sufficient financial ability to pay cost of maintenance
of such applicant in sanatorium.

July 29, 1924.

Henry J. Bohn,

District Attorney,

Baraboo, Wisconsin.

You have submitted the documents on file in the matter of an

application to the county judge for admission to a tuberculosis
sanatorium as a county charge of an indigent young man, 26 years
of age, whose father appears from the testimony to be possessed
of considerable property and to be worth approximately $30,000,
and you ask whether the judge should not consider sec. 49.11,
8tats., in passing upon the application.

This question has heretofore been before the attorney general,
and in an opinion found in X Op. Atty. Gen. 457, it was held that
in case the county judge approves an application under such cir
cumstances, he may in proceedings under see. 49.11 order the
father to pay the cost of maintenance. To the same effect is the
opinion in III Op. Atty. Gen. 416. I see no reason for changing
the opinions formerly expressed.

I think that the question of the father's financial ability prob
ably need not enter into the determination of whether the appli
cation should be approved under sec. 50.03, subsec. (2), and sec.
50.07. subsec. (2), Stats., and that the determination there is
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properly confined to the question of the applicant's personal
ability to pay for his eai'e; but by subsequent proceedings under
sec. 49.11, payment of or contribution to the cost of maintenance
by relatives may be enforced.
FBB

Public Officers—Railroads—Passes—Railroad company is not
authorized to issue to its employes who are also public officers free
passes except such as may be used by holder in performance of
his duty as employe of railroad issuing same.

Byron J. Carpenter,
District Attorney,

Stevens Point, Wisconsin.

July 29, 1924.

You state that several officers of the Wisconsin National Guard
at Stevens Point are employes of the Minneapolis, St. Paul &
Sault Ste. Marie Railway Company, and you inquire whether the
fact that these men are officers of the Wisconsin National Guard
prohibits the railroad company from issuing free passes for the
use of such employes in traveling. You direct ray attention to
sec. 4552a, Stats.
That section provides, in part, as follows:

"No person, association, copartnership or corporation, shall
offer, or give, for any purpose, to any political committee, or any
member or employe thereof, to any candidate for, or incumbent
of any office or position under the constitution or laws, or under
any ordinance of anj' town or municipality, of any free pass or
frank, or any privilege Avithheld from any person, for the travel
ing accommodation or transportation of any person or property,
or the transmission of any message or communication. * * *
The term 'free pass' shall include any form of ticket or mileage
entitling the holder to travel over any part of the line or lines of
any railroad issued to the holder as a gift or in consideration or
partial consideration of any service performed or to be performed
by such holder, except where such ticket or mileage is used by
such holder m the performance of his duties as an employe of the
railroad issuing the same. (Italics ours.)
I shall assume that the officers of the Wisconsin National Guard

are holding a position under the constitution and laws of this
state, in contemplation of sec. 4552a, the antipass law, and the
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constitutional amendment contained in sec. 11, art. XT II, Wis.

Const., and therefore come within the purview of this statute.
The question submitted by you was under consideration by this

department in 1905, and on July 25 of that year the attorney gen
eral gave an opinion to Hon. John Barnes, then chairman of the
state railroad commission, in which various phases of the pass
question were considered, I quote from that part of it which
pertains to the particular question submitted by you.

*  * The statute does not distingui.sh in this exception
between employes who are public officers and those who are not,
and I am inclined to the opinion that it includes those who are
public officers, members of political committees, etc., as well as
those who are simple employes, but that the use of .such trans
portation by public officers who are also railway employes, must
be limited to the actual performance of duties as such. As illus
tration, I think and have held, that a physician who is a member
of a library board and also the physician for a railway company,
and a notary public who is also a railway employe, may each use
free transportation, but only in the actual performance of their
duties as such employes and that railway companies may law
fully issue transportation to such persons for such purposes, and
I regard this as but a reasonable interpretation of the intent of
the legislature in passing these acts." Op. Atty. Gen. for 1906,
448, 451.

The conclusion there arrived at has never been changed since
and it decides the question submitted by you.
JEM

Ayviculture—Dramage—Appropriations and Expenditures—
Drainage commissioners have power to use money in general fund
to pay interest on bonds of district without order of court.

July 29, 1924.

Professor E. R. Jones, Chairman
Department of Agricultural Engineering,

University of Wisconsin.

You say that N. B. Wilding, a commissioner in the Clark
county drainage district, has informed you that they had a bal
ance left in their treasury after they completed the construction
of the drain authorized by the court; that they kept this money
in the treasury for a time but during the last year or two had to



408 Opinions or the Attorney General

use some of it to pay interest on the bonds because some of the
land failed to pay its taxes; that this was done without a written
order of the court. \ ou inquire whether or not the commission
ers have acted within their rights.
In sec. 89.23, subsee. (5), Stats., it is provided that the commis

sioners

shall keep a sejiarate account of the moneys received for the
payment of the principal and interest of bonds and notes of such
district and shall keep a .separate general fund account in which
they shall keep all other moneys of the district and in no case
shall they draw on the bond and interest fund account for any
other purpose than the payment of the principal and interest of
the bonds and notes of such district."

I find no provision, however, in the law which prevents the com
missioners from drawing on the general fund for the payment of
the interest on bonds.

In sec. 89.47, subsec. (4), it is provided:

"If at any.time the commi.ssioners shall find that they have
not or will not have enough funds in the district treasury to pay
any bonds, notes or other lawful indebtedness of the district when
the same shall become duo or if any extraordinary emergency
requires borrowing, the court upon proof of the facts showing the
necessity therefor shall authorize the district to borrow monev
to pay the .same or meet such emergency. « *
You will note that only in case there is no money in the treas

ury to make the payments ou bonds, notes or lawful indebtedness
of the district, then the court will authorize the loan. The in
ference is that if there is any money in the treasury it may be
used for the payment of the interest on bonds, and the court is
not empowered to authorize a loan under such circumstances. I
believe the question should be answered in the affirmative
JEM
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Agriculture—Drainage—Taxation—Drainage Assessments—
County is liable for further assessments on lands bid in by county
for payment of drainage taxes under farm drainage law.

July 29, 1924.

Professor E. R. Jones,

State Drai/nage Engineer,
Universitj' of Wisconsin.

In your letter of July 10, referring to the opinion of this de
partment to you under date of June 26 (XIII Op Atty. Gen. 363),
you state that all of the citations in said opinion are from the
drainage district law. You state that the original inquiry upon
which said opinion was based arose from a case arising under the
farm drainage law. You inquire whether the opinion also ap
plies to the farm drainage laAv.

This question must be answered in the negative. The said
opinion was based upon the drainage district law only and if the
question submitted was intended to refer to the farm drainage
law, then a diffei'ent answer is required. Sec. 88.14, Stats., pro
vides for the collection of unpaid assessments under the farm
drainage law. It reads, in part, as follows;

assessments and interest shall be col

lected by the treasurer of each respective town, city, and village
and if unpaid, returned to him to the county treasurer. Such
assessments and interest shall be kept separate from general
taxes and if unpaid sliall be sold in the same manner as general
taxes and a separate certificate of sale shall be issued therefor in
substantially the same form as certificates of sale of lands for
general taxes. If taxes and drainage assessments against the
same lands are sold at the annual tax sale they shall be sold to
gether to the same bidder. After the expiration of three years
from the issuing of a drainage a.ssessment certificate a deed sub
stantially in the same form as a tax deed may be issued thereon.
No dra-inage assessment deed shall cut off any unpaid or subse
quent drainage assessment or tax nor shall a.ny tax deed cut off
any drainage assessment."

If the county becomes the OAvner of any tract of land subject to
tlic unpaid asse.ssmonts and subsequent levies under the farm
drainage law, the county Avill be liable therefor. You will note
that the tax exemptions under sec. 70.11 as to counties does not
include exemptions from special taxes or assessments for local im
provements as is the ca.se Avith real estate belonging to or held
in trust for the state.

JEM
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Aulomobiles—Registration of automobile pursuant to applica
tion therefor under ch. 85, Stats., cannot be revoked and license
plates transferred on other car even though licensed car is oper
ated on public higlnvays but short time and for short distance
after such application is made and becomes disabled and is not
again operated before license plates are received from secretary
of state.

Solomon Levitan,
State Treasurer.

July 29, 1924.

I herewith return letter to you from J D of P-
dated July 24, and copies of letter from Mr. D to the
secretary of state dated July 18, and of the latter's reply thereto
dated July 22, all enclosed with your letter of July 25 asking for
an opinion as to wliether the registration of and license plates
issued by the secretary of state for an automobile may be can
celled and a new car licensed in liou thereof under the circum
stances stated in said letter.

It appears that Mr. D mailed to the secretary of state an
application for registration of an old Ford car accompanied by
the fee for such registration, on April 4, 1924; that the car was
driven a few blocks on the streets of the city of P on the
day the application was made and again on April 15, on which
date, while being cranked, the crankshaft of the engine broke and
the car became completely disabled and was not again used, and
has not since been driven and the license plates were never at
tached to the car; that on July 15, Mr. D traded the car in
for a new car and the old car was junked, on which date he
applied to the secretary of state to cancel the license for the old
car and issue a license for the new car in lieu thereof, on the
ground that long before the license plates were received the
car was a wreck and not serviceable; that the secretary of state
advised Mr. D that the present automobile registration law
(found in eh. 85, Stats.) does not pei*mit the granting of such
application and that a license which is issued in accordance with
the application therefor cannot be revoked and must remain on
the licensed car whether the car is sold, destroyed or junked,
and that under no circumstances can the license plates so issued
be used on another ear.
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The ruling of the secretary of state is clearly correct and is in
accordance with the effect of prior opinions of the attorney gen
eral. See XIII Op. Atty. Gen. 23, 24.
While perhaps immaterial on the question, it may be noted

that the time or the distance of operation of an automobile on the
public highways is irrelevant in the matter of necessity of regis
tration. Before it can lawfully be so operated a moment or a

foot, it must be registered or application for registration made
and the fee paid (sec. 85.04), and the license dates from the
application therefor and not from the date the license plates
may be received by the owner of the car. As stated by the sec
retary of state, under the present law it is the specific car that
is licensed and the license and license plates go with the car and
cannot be transferred under any circumstances to another car.
Mr. D applied for registration and operated his ear on the
highways on the date of such aiiplication; he would have violated
the law and subjected himself to the penalties thereof if he had
not made such application. The fact that it was so operated on
two days only and for only a few blocks each day and then
broke down and was subsequently junked manifestly does not
entitle the licensee to the cancellation of the license or the return
of the fee or the transfer of the license or license plates to a
new car.

FEB

AutomoUles^Drunken Auto Z)rwers—Penalty imposed for

violation of sec. 85.08, Stats., for operating automobile while in
toxicated. is authorized under see. 44166, Stats.

.Tuly 29. 1924.

J. A. Markham.

District Attorney,
-  Independence, Wisconsin.

In your letter of July 8 you say that a person was convicted
before a jury in justice court for operating an automobile while
intoxicated, and the justice imposed a fine of $25.00 and costs
taxed at $75.81, and that if the fine and costs were not paid the
defendant be confined in jail until said fine and costs be paid
not to exceed sixty days. Ton inquire whether the justice ex
ceeded his authority in so sentencing the defendant. You direct
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my attention to the provisions of sec. 85.08, subsec. (1), Stats.,
for the violation of which the defendant was tried and sentenced.

You also direct my attention to the provision of sec. 44165, Stats.,
which contains the identical provision prohibiting anyone from
operating an automobile while intoxicated.

The penalty provided-in sec. 44165 is diiferent from the pen
alty prescribed for a violation of subsec. (1), see. 85.08, which
penalty is contained in subsec. (1), sec. 85.22, Stats, 1 sh^
refer you to an official opinion rendered by this department
May 29, 1924, XIII Op. Atty. Gen. 802, in which it was hold
that the penalty prescribed in sec. 44165 is the one applicable,
and that the penalty prescribed in sec. 85.22 is not applicable.
The fact that the complaint in the case submitted by you spe
cifically referred to sec. 85.08 would not, in my opinion, make the
sentence illegal as the justice had a right to impose the penalty
prescribed in sec. 44165, Stats., for a violation of the provisions
of sec. 85.08, subsec. (1), Stats.
JEM

Fish and Game—Order of conservation commission issued pur
suant to sec. 29.21, Stats. 1921, is no longer in effect, said statute
authorizing and giving force to such order having been repealed.
By terms of sec. 4974, Stats., violations of order taking place

before repeal of statute are punishable after such repeal.

July 29, 1924.
Matt Patterson, Secretary,

Conservation Commission.

Under sec. 29.21 subsecs. (1) to (6) inclusive, Stats. 1921,
power was conferred upon the conservation commission to grant
under certain prescribed conditions additional protection for
fish and game, and to issue orders relative thereto. Subsec. (4)
thereof provided that every such order shall have the force of
law and provided a penalty for violation thereof. Pursuant to
said section the conservation commission issued an order effective
October 31, 1922, the material part of which order follows:

"It shall be unlawful to take from the waters of Shawano
Lake in any one day more than 5 pike, 5 pickerel, 5 black bass;
25 perch, sunfish, bluegill or crappie; or more than a mixed bag
of 25 of such fish."
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You desire an opinion as to whether this order is still in effect
until changed by the legislature, ch. 191, laws of 1923, having
repealed sec. 29.21, siibsecs. (1) to (6) inclusive.
Such an order is not a legislative enactment but derives its

existence and force from the legislative enactment—the statute—
that authorizes it. Such an order is not a statute but has the

force and effect of a statute by reason of the authorizing or ena
bling statute.

It is the rule that where a statute is repealed and there is no
saving clause limiting the effect of the repeal, the repeal statute
in regard to its operative effect is considered as if it had never
existed except for matters and transactions passed and closed.
25 R. C. L. 932; Malwney v. State, 5 Wyo. 520, 42 Pac. 13. When
a criminal or penal statute is repealed it is as if it had never
existed except for the purposes of proceedings previously com-
meneed, prosecuted and concluded. 25 R. C. L. 941 and cases
cited.

If a statute ceases to be operative after its repeal it would
seem to follow that an order would likewise cease to be operative
when the enabling statute upon which the order depends for its
creatjon and force is repealed. I am convinced that such is the
effect.

Further, since the penalty for violation of orders of the char
acter of the order in question was repealed, the following rule is
applicable, namely, that a repeal of a statute imposing a pen
alty for an offense affects the offense already committed but not
punished and operates to put an end to or prevent any proceed
ings for the punishment of such offenses unless there is a saving
clause in the repealing act.

See also 36" Cyc. 1227; State v. IngersoU, 17 Wis. 631; State
V. C(impl>ell, 44 Wis. 529.

It should be added that the rules hereinbefore stated are in
effect modified in Wisconsin now by the provisions of sec. 4974,
Stats., to the extent that the repeal of a statute does not remit,
defeat or impair any civil or criminal liability for offenses com
mitted, penalties or forfeitures incurred or rights of action ac
crued under such statute lefore the repeal thereof, unless spe
cially and expressly remitted or done away with by the repealing
statute.
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Subject to the qualifications stated in the preceding para
graph, it is my opinion that the order in question is no longer
in effect.

JEM

Elections—Nominations—^Where candidates of political party
for county offices in county did not receive enough votes to be
placed upon ofiBcial ballot as candidates of that party at last
general election and any of individual nominees of party received
at least 1 per cent of total vote cast in county at such election,
such party may have separate primary election ticket at coming
primary election and basis of percentage for ascertaining number
of signers required on nomination papers of candidates for nomi
nation by that party for county offices provided for by sec. 5.05
(6) (c), Stats., is vote of party for presidential elector receiving
largest vote at last presidential election.

July 29, 1924.
M. J. Paul,

District Attorney,
Berlin, "Wisconsin.

You state that

"two 3'^ears ago in Green Lake county there were not sufficient
votes cast to nominate any democratic county officer, and so the
democratic candidates who did not get enough votes to be nomi
nated were placed in the independent column,"

and you ask

"In view of the above what will be the basis this year for
determining the number of votes necessary to nominate demo
cratic county officers?"

I presume that by "number of votes" you mean the number of
signers, inasmuch as the candidates for nomination by the party
for a given office will be determined by a plurality.
I think your question is fully answered by the opinion of this

department given to Assemblyman Kamke of Lincoln county
under date of February 7, 1923, and found in Vol. XII Op. Atty.
Gen. 57, copies of which were sent yesterday to county clerk
Weinkauf of your county and Attorney W. E. Cavanaugh of
your city.
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Specifically, as applied to your question, assuming that the
indmdual nominees of the democratic party receive at least 1
per cent of the total votes cast at the November, 1922, election,
such party may have a separate primary election ticket this fall,
and the basis of percentage for ascertaining the number of sign
ers required on the nomination papers of candidates for nomi
nation by that party for any office provided for by par. (c),
subsec. (6), sec. 5.05 is the vote of the democratic party for the
presidential elector receiving the largest vote at the presidential
election of 1920. Par. (d) of said subsec. (6), and the opinion
above referred to.

FEB

Automobiles—Insurance—State can insure its automobiles

against loss or damage caused by collision and against liability
to its employes under workmen's compensation law. It cannot
insure drivers against liability for injuries to, property or per-
.sons in case of accident, because there is no such liability.

July 29, 1924.

Superintendent of Public Property.

You say my former opinion, of July 17*, as to the validity and
effect of the list of insurance policies leaves you in doubt as to
whether or not (1) you should take out collision insurance on
state automobiles, and (2) whether the driver wiU be protected
in case of a suit against him. and you ask for "a point-blank
answer.''

In reply, will say I cannot advise you as to the policy of
whether or not you should take out collision insurance on auto

mobiles owned by the state; but, as to your right to do so, will
advise that the state can only insure against some possible loss
or liability which it may sustain on account of its ownership,
and legal use of its automobiles which is confined to the loss of
or damages to the state's automobiles and its liability to the
driver and state employes for compensation under the work
men's compensation law for injuries sustained in the perform
ance of their duties.

If the driver is performing service within the scope of his
employment as a servant or employe of the state, he needs no
protection against liability to others on account of accidental

• Page 387.



416 Opinions of the Attorney General

injuries, for there can be no liability. If he goes outside of his
duties in the use of the state's automobile and some person or
property is injured by him, he might be held personally liable
if at fault, the same as any other person, but the state could not
pay out money to insure him against such wrongful act. From
these general principles I advise (1) you can take out insurance
to indemnify the state for loss or damage to its automobiles, and
(2) such insurance is no protection to the driver, because the
law protects him so long as he is acting within his employment
for the state.

TLM

Taxation—Former opinion relating to disposition of penalty
collected on delinquent special assessments for payment of eon-
tractors' certificates issued under provisions of 62.20, Stats.
{ante p. 317), adhered to.

July 29, 1924.
Tax Commission.

At your request I have re-examined the question involved in
the opinion to George F. Merrill, district attorney of Ashland
county, dated June 7, 1924 (XIII Op. Atty. Gen. 317), holding
that the money, including the penalty but excluding the expense
of advertising, collected by the county treasurer on account of

delinquent contractors' certificates issued under the provisions
of sec. 62.20, Stats., rriust be delivered to the certificate owner on

demand.

You suggest that perhaps the provisions of sec. 74.51, Stats.,
that the 2 per cent penalty prescribed by sec. 74.03 on delin
quent general tax list collected by the county treasurer shall be
paid into the county treasury for the use of the county, was over
looked in the opinion referred to. Tlie matter of what effect such
provision has on the question discussed in such opinion was,
however, considered and the section is cited in next to the last

paragraph of the opinion. The conclusion was arrived at that
the penalty being one for the nonpayment of certificates in
which the county acquires and has no interest inures to the bene

fit and use of the certificate holder and not that of the county,
and is clearly within the provisions of sec. 62.20, subsee. (3),
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par. (c), that after the special assessments for the payment of
such certificates shall have been returned delinquent

"the same proceedings shall be had as in the case of other taxes,
except that all moneys collected * * by the county treas
urer on account of such taxes * • • shall be delivered to
the owner of the same on demand,''

and does not come within the provisions of sec. 74.51, relating
to the disposition of the penalty collected on delinquent general
taxes.

After careful reconsideration of the question, I am unable to

escape the conclusion before reached, and the opinion expressed
is, therefore, adhered to.

FEB

Constitutional Law—Constitutional Amendments—Public

Officers—Recall—Constitutional amendment providing for re
call of elective officers proposed by joint resolution adopted for
first time by 1923 legislature is not now in effect; such amend
ment must be agreed to by 1925 legislature and submitted to and
approved by people before taking effect.

July 29, 1924.

Fred R. Zimmerman,

Secretary of State.

You inquire whether Joint Resolution No. 39, S., which was
passed for the first time by the 1923 legislature and approved by
the governor, and which proposes an amendment to the state con
stitution by the creating of sec. 12, art. XIII, providing for the
recall of elective officers and procedure therefor, is in effect now,
so that elective officers, including members of the senate, may be
recalled by the procedure therein provided for.
The question is answered in the negative. The proposed

amendment must be agreed to by the 1925 legislature and sub
mitted to and approved by the people before it can become effec
tive. The recall of elective officers, with the excption of city
officers, is not now provided for under the constitution and laws
of the state.

FEE
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School Districts—Taxation—School District Tax—General

tax rate limitation in school district for current year is two
and one-half per cent of assessed valuation of taxable prop
erty in district for preceding year. Amount of tax that may
lawfully be raised by school district and certified in 1924 is,
therefore, based on assessed valuation of 1923 and is unaffected
by homestead tax exemption provided for by sec. 70.11 (29a),
which did not become effective until 1924; such limitation next
year is two and one-half per cent of assessed valuation of cur
rent year exclusive of aggregate of homestead tax exemption
taken by homestead owners in current j'ear.

August 2, 1924.
John Callahan,

State Superintendent of Piiblic Instruction.

You state the assessed valuation of the real and personal
property of a certain joint school district is $1,173,640 j that
the district at the annual meeting July 7, 1924, voted to raise
a tax of two and one-half per cent on the valuation of the dis
trict ; that two and one-half per cent of said valuation is $29,341;
that there are approximately 300 homes in the district that
will come under the $500 exemption law; that deducting $150,-
000 for exemption and computing two and one-half per cent on
the balance results in a total of $25,591; and you ask;

'' Has the school board a legal right to certify to the village
and town clerks a school district tax of $29,341, or $25,591?"

The general tax rate limitation in school districts in a given
year is "two and one-half per cent of the total assessed valua
tion of taxable property in such school district for the preced
ing year." Subsec. (10a), sec. 40.09, Stats.
I an.swer the specific question, as follows: Assuming that

the stated assessed valuation ($1,173,640) of the school district
in question is the assessed valuation for the preceding year,
that is, for the year 1923, and to which the vote of the district
referred (as must be assumed, inasmuch as the assessment for
1924 could hardly have been made at the time of the vote), the
amount of the tax is not affected by the tax exemption of $500
of the value of improvements on homesteads allowed by subsec.
(29a), sec. 70.11, which did not become effective until 1924 and
which is, therefore, applicable only to the assessment of 1924
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and succeeding years as long as the provision remains in force;
therefore, a school district tax of $29,341 may lawfully be cer
tified this year by the proper officers of said school district.
The tax that may be raised and certified next year, however,

will be limited to two and one-half per cent of the assessed

valuation for the present year (1924), exclusive of the aggre
gate amount of the homestead tax exemption taken by the owners
of homesteads, pursuant to said sec. 70.11 (29ci). The home
stead tax exemption is on the same footing as any of the other
tax exemptions, and, when claimed as provided by the statute,

reduces the amount of the taxable property of the district by
the amount thereof.

FEB

PuUic Healtk—Beauty Parlors—Owner of beauty parlor not
himself licensed as manager or proprietor does not violate stat
ute so long as he hires only duly licensed managers.

August 6, 1924.

J. A. Lonsdorf,

District Attorney,
Appleton, Wisconsin.

In your communication of July 18 you direct my attention
to the statutes regulating beauty parlors, and you inquire
whether the owner or proprietor of a beauty parlor is violating
the statutes if he is not himself licensed as a manager, operator

or apprentice but employs only licensed managers or pro
prietors.

Sec. 159.05, Stats., provides:

"Any person who shall act as beauty parlor manager, op
erator or apprentice without license, employ such knowing the
fact, falsely pretend to be licensed, or violate any sanitary
rules of the board shall be fined not less than ten nor more
than one hundred dollars, or imprisoned not less than ten nor
more than ninety days, or both.''

This statute prohibits any person from employing a man
ager, operator or apprentice without a license in a beauty par
lor. In an official opinion to the state health officer, under
date of December 5, 1922 (XI Op. Atty. Gen. 903), it was held



Opinions of the Attorney General

that an apprentice or operator in a beauty parlor must not be

the owner nor part owner in that business, although the man
ager duly licensed is hired by such owner. In that opinion

it was held that the owner of the beauty parlor could not act
as apprentice or operator in his own business, although he en
gaged a manager who was duly licensed. Your question, how
ever, applies only to the owner of a beauty parlor who is not

himself acting as apprentice, operator or manager. I find no
provision in the law which he violates so long as he hires only
duly licensed managers and proprietors to operate his busi
ness. Your question must, therefore, be answered in the negative.
JEM

Agriculture—Live Stock—It is violation of sec. 94.09 (1),

Stats., for operator of creamery, without first pasteurizing but-
termillc, to sell same to dealer who distributes for consumption
as food.

August 7, 1924.
J. Q. Emery,

Dairy and Food Commissioner.

You refer to sec. 94.09, subsec. (1), Stats., which provides

in part as follows:

"By-Products Pasteurized. Every operator of a cheese
factory, butter factory or receiving station and every owner
or manager of any other place or plant where milk or cream
is received and skim milic, whey or buttermilk therein produced
is distributed as food for man or domestic animals, shall, be
fore said distribution, pasteurize said buttermilk, whey or
skim milk * *

You state that the operator of a certain creamery in. this
state pasteurizes the buttermilk produced in said creamery
before distributing the same to patrons of the creamery and
hence complies with the requirement of sec. 94.09, subsec. (1),
in so far as distribution of buttermilk by the creamery to
patrons of the creamery is concerned.

You state further, however, that this operator sells without'
its being pasteurized, quantities of buttermilk produced at said



Opinions of the Attorney General 421

creamery in bulk to a certain dealer who distributes the same
to various citizens of a certain city for consumption as food.
You ask whether such sale by the operator of the creamery

to the dealer contravenes the terms of sec. 94.09, subsec. (1).

The statute in question clearly places the duty to pasteurize
skim milk, whey or buttermilk upon the prodticcr thereof, i. e.,

"Every operator of a cheese factory, butter factory or re
ceiving station and every owner or manager of any other place
or plant where milk or cream is received and skim milk, whey and
buttermilk therein produced."

The duty of the producer is to pasteurize where the skimmed
milk, whey or buttermilk "is distributed as food for man or
domestic animals" and "before said distribution."

The statute makes no distinction between the situation where
the producer distributes directly to the consumer and the situa
tion where the producer delivers in bulk to a dealer who in
turn distributes to the consumer. Distribution takes place in
both situations and, therefore, in both situations it is the duty
of the producer to pasteurize before distribution. The health
reasons for requiring pasteurization apply equally in both
situations.

Your question is, therefore, answered in the affirmative.
JEK

EUctions—Law does not provide for certification to secre
tary of state of nominations for president and vice president of
United States made by political party national conventions; sec
retary of state and county clerks take official notice of such
nominations as matter of common knowledge obtained through
public press and otherwise and prepare election notices and bal
lots, etc., as provided by statute accordingly.

August 7. 1924.

Fred R, Zimmerman,

Secretary of State.

You have referred to the attorney general a letter to you from
Mr. W. B. Heinemann of Wausau, and inquire what evidence
of the nominations for president and vice president of the United
States made by political party national conventions is neees-
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sary to be filed in your office in order to place the names of such
nominees on the official ballot at the forthcoming presidential

election.

You are advised that the law does not seem to provide for
any certification of such nominations to you but docs provide
that the names of such nominees shall be placed on the ballot

beneath the circle at the top of each party column, and under
neath the names of such nominees the names of the persons who
are the candidates for presidential electors of each party. Sub-

sees. (10) and (17), see. 6.23 and form "C" annexed thereto.
Evidently it is contemplated by the law that the secretary of

state and county clerks shall take official cognizance of the fact,
which becomes common knowledge after the national conventions
are held, that certain per.sons have been nominated by those con
ventions for the office of president and vice president of the
United States. The law provides in detail for the selection of
delegates to those conventions by the vote of the electors of each
party (sees. 5.23 to 5.24) but is silent as to how the secretary
of state and the county clerks shall be informed of who the

nominees of such conventions are, to enable them to prepare the
election notices, etc.

In case you desire to have some certification of the nomina
tions made by party national conventions on file in your office
giving the information referred to, I suggest that you request
the chairman of the several party national committees to file
a certificate of the nominations made by the conventions.
However, it is my opinion that you, as well as the county

clerks of the state, are required to take official notice of the

nominations made as reported in the public press, and to give
the election notices and prepare and certify the form of ballot,
etc., even though no such or other certificate be filed.
FEE
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Criminal Law—Threats to Accuse of Crime—Threat to publish
in newspaper alleged fact that deceased person embezzled money
is not offense under sec. 4380, Wis. Stats.

August 8, 1924.

Stanley G. Dunwiddie,

District Attorney,

Janesville, "Wisconsin.

You submitted the following question: Is a threat to a hus
band and relatives of a deceased person to publish a statement

in a newspaper charging a deceased person with embezzlement
made for the purpose of extorting money, either as reimburse
ment for the embezzled sums, or otherwise, actionable as black
mail under sec. 4380, Stats.?

Sec. 4380, Stats., reads as follows:

"Any person who shall, either verbally or by any written or
printed communication, maliciously threaten to accuse another
of any crime or offense, or to do any injury to the person, prop
erty, business, profession, calling or trade, or the profits and
income of any business, profession, calling or trade of another,
with intent thereby to extort money or any pecuniary advantage
whatever, or with intent to compel the person so threatened to
do any act against his will or omit to do any lawful act, shall
be punished by imprisonment in the state prison not more than
two years nor less than one year or by fine not exceeding five
hundred dollars nor less than one hundred dollars."

The threats in this statute may be classified under two heads:
(1) a threat to accuse of a crime or offense, and (2) a threat
to do an injury to the person, property, business, calling or
trade, or profits and income of any business, calling, profession
or trade of another. A threat to accuse another of a crime by
publication in a newspaper does not charge an offense under
the second class as the injury to the reputation of a person is
not included. See Schultz v. State, 135- Wis. 644, 650, where
the court said:

" * * * Surely it cannot be said that the second subdivision
of the statute under consideration includes a threat to defame,
since not covered by the words of the statute."

Then the question confronts us: Is there an offense com
mitted under the first subdivision of the statute? Was there a
threat made to accuse another person of any crime or offense?
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It has been held that the word "accuse" as here used means to

charge with an offense judicially or by a public process. See
People V. Braman, 30 Mich. 460, 468; People v. Prey, 70 N. "W.
548. In the Braman ease, the Michigan court had a statute under
consideration worded in substantially the same words as ours.
The court said pp. 469-470:

"On the whole, I regard it as clear that the legislature must
be considered as having manifested, with reasonable distinct
ness, the ideas they annexed to the terms in question, and that
they must be taken to have had in view substantially the same
sense generally observed by them, and by courts and law writers;
and that when they spoke through this highly penal enactment
of a threat to accuse of a crime, and proceeded to mark out a
penitentiary offense, they should be understood as having meant,
not something anomalous in law language, not an accusing by
way of railing, or slander, or by way of bearing witness under
a separate and distinct accusation made wholly by others, but
the institution, or participation in the institution, of a criminal
charge before some one held out as competent to entertain such
a charge in lawful course. 8ta;tc v. South, 5 Rich. 489; State v.
Nates, 3 Hill, S. C. 200; Stephenson v. Higginson, 18 E. L. & E.
50, 3 H. L. 638; United States v. Freeman, 3 How. 556; Ex parte
Prideaux, 3 Myl. & C. 327, 332; 1 Bisk. Cr. L., sec. 70; Dwarris,
581; Broom*s Max., mar. p. 523, 581."

Here the party did not threaten to bring prosecution in court
or an accusation in court and this being a criminal statute it

must be strictly construed against the state, and I believe the
construction placed upon it by the Michigan court is undoubtedly
the correct one. The party here in question did not threaten to
bring accusation in court against the deceased, in fact it was

impossible to do so. It is, therefore, clear that the statute does
not apply. There may be another reason for holding that the
statute does not apply. State ex rel. Bancroft v. Frear, 144
Wis. 79. The court said, speaking of the election law, p. 87:

"We do not think that a dead man is a 'person' within the
meaning of this statute. The word 'person' as it is ordinary
used means a living human being. It is so defined in Webster's
and in Johnson's and in the Ccntuiy dictionaries. It is so de
fined by the courts. Sawyer v. Mackie, 149 Mass. 269, 21 N. E.
307; U. S. V. Crook, 5 Dill, 453, 25 Fed. Cas. 695, 697; Morton v.
W. V. Tel. Co. 130 N. C. 299, 41 S. E. 484; Caldwell v. Wallace,
4 Stew. & P. (Ala.) 282, 285; Morrill v. Lovett, 95 Me. 165, 169,
49 Atl. 666. In the latter case it is said: 'The natural and
obvious signification of the word "person" in a statute is a
living human being.' "
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The court may hold this statute is not intended to cover an
accusation brought against a deceased person. Tou are, there
fore, advised that I am of the opinion no offense has been com

mitted under see. 4380, Stats.
JEM

Puhlic Officers—Health Officer—Tillage Board—Offices of vil
lage health officer and member of village board are not incom

patible. They may be held by same person.

August 8, 1924.

Dr. C. a. Harper,

State Health Officer.

You have submitted the question whether the same person

may hold the office of health officer of the village of Mosinee

■and be a member of the village board at the same time.
Eeferring to sec. 141.01, Stats., I find the provision that the

board of a village shall within thirty days after each annual elec
tion organize as a board of health or appoint wholly or par
tially from its own members a suitable number of competent
persons as a board of health for such village. In subsec. (4) it
is provided that the board shall elect a chairman, a clerk and a
health officer, who shall be an ex officio member of such board
and its executive officer. It also provides that if a vacancy occurs
in the office of health officer it shall be filled by the board of health.

In view of these various provisions, it seems clear to my mind
that the two offices, member of the village board and health officer,
are not incompatible. The board is certainly authorized under
these provisions to elect a chairman of its own members and also
a clerk. And why not a health officer ? If the board does not elect
a health officer from its own members, then he shall be an ex
officio member of such board, is the mandate of the statute. Bear
ing in mind that the village board may organize as a board of
health, it seems that the conclusion is irresistible that a member
of the village board may also be a health officer. While as a
general rule, an officer is not permitted to use his official ap
pointing power to place himself in office, in view of the express-
authorization given in the above quoted statute, this rule does
not militate against the conclusion here arrived at.
JEM



426 Opinions of the Attorney General

PuUic Officers—Apiary Inspector—Patents—State officer in
fringing on federal patent in performance of official duties is
personally liable to owner of patent.

August 8j 1924.

J. D. Jones, Jr.,
Commissioner of Agriculture.

Under date of July 29 you submitted the following regarding
the possibility of an infringement of the federal patent laws
by your department:

"Application for patent has been made by an Ohio discoverer,
for a combination of alcohol and formaldehyde, commonly known
as Hutzelman's solution, used in sterilizing combs and apiary
equipment which have been infected with bee diseases. The state
apiary inspector would like to purchase the constituent materials
on the open market and mix them for use in the administration
of sec. 96.49, Stats., (a) to be employed by state inspectors, at
state expense, or (b) to be furnished to beekeepers to whom or-'
ders for its use have been issued under the authority of the same
section, the cost being refunded to the state by the beekeepers
under see. 96.49 (8). The object is to save fifty per cent of the
cost which would be incurred if the solution were ordered from
the inventor, already prepared."

You inquire:

"Assuming that the product is pateutable, and that no in^-
viduals (either state employes or others) make any financial
profits from the work, has the department authority to proceed
with the purchase, mixing, and distribution of the equivalent of
Hutzelman's solution as outlined, without rendering depart
mental officers and employes liable under the federal pat
ent laws?"

The American congress is expressly empowered by the con
stitution to secure to inventors patent rights (art. I, sec. 8, U.
S. Const.), and it has been held that the government is, there
fore, to make compensation to a bona fide inventor when it
makes use of a patented invention. Fink v. O'Neil, 106 U. S. 272.
While there may be difficulty in collecting damages predicated
on tort for the infringement of a patent by an official, It has
been held that if, without the patentee's consent, an official of
the government, acting under the legislative authority, uses the
invention in the discharge of his official duties, the law will imply

a promise of compensation on which an action may be brought
in the court of claims. 20 R. C. L., p. 1161, sec. 43.
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It has, however, been held that the exemption of the United
States from judicial process does not protect its officers and
agents, civil or military, in time of peace from being personally
liable to an action of tort by a private person whose right of

property they have wrongfully invaded or injured even by au

thority of the United States. Belknap v. Schild, 161 U. S. 10,
18; Cammeyer v. Newton, 94 U. S. 225, 235. The same rule

applies to state officers, and such officers may be restrained by
injunction when the remedy at law is inadequate. Belknap v.
SchUd, 161 U. S. 10, 18, and cases cited. In Solomons v. United

States, 137 U. S. 342, 346, Justice Brewer, speaking for the court,
said:

<t# * * The government has no more power to appropriate

a man's property invested in a patent than it has to take his
property invested in real estate; nor does the mere fact that an
inventor is at the time of his invention in the employ of the gov
ernment transfer to it any title to, or interest in it."

In view of the above statutes, j'our question must be answered
in the negative.
JEM

Elections—Declarations—County clerk, is prohibited from
placing on official primary baUot name of any candidate who
fails to file with his nomination papers or within five days there
after declaration that he will qualify as such officer if nominated

and elected, as required by sec. 5.05 (5) (b), Stats.

August 8, 1924.
W. R. Eire,

District Attorney,
Hudson, Wisconsin.

Each of three candidates for public office in your county did
not file with his nomination papers, or within five days there
after, any

"declaration that he will qualify as such officer if nominated
and elected,"

as required by par. (b), subsec. (5), sec. 5.05; two of the three
filed the declaration several days after the expiration of said
five days and one of the three has not yet filed such declaration;
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you have advised the county clerk that in your opinion he is
not authorized to place the names of said candidates on the
official primary ballot, and ask whether your opinion is approved
by the attorney general.
I concur in your opinion. The same ruling, in effect, has been

made in previous opinions of the attorney general. See I Op.-
Atty. Gen. 227, VII Op. Atty. Gen. 432. See also State ex rel.
Barher v. Circuit Gmirt, 178 Wis. 468, 481.
The statute provides that the name of no candidate shall be

printed upon an official ballot used at any September primary

until a nomination paper shall have been filed as provided by
ch. 5, Stats., sec. 5.05, subsec. (1). The filing of the nomination
paper must be made not later than the last Tuesday of July,
and the filing of the declaration referred to either with the nomi
nation paper or within five days thereafter is necessary to com
plete the filing.
A candidate who fails to file such declaration within the time

limited therefor is in my opinion in no better position as to the
right to have his name printed on the official ballot than one
who fails to file any nomination paper whatever, and the clerk
is as much prohibited from printing the name of such candidate
on the official ballot in the one case as in the other.

FBB

Agricultitre—Appropriations and Expenditures—Agricultural
Fairs—State aid for agricultural fairs provided for by sec. 20.61
(11) (a), Stats., on basis of premiums actually paid is confined
to cash premiums and first cost of premiums other than cash
possessing intrinsic value; it does not include cost of ribbons,
badges, banners and like used to designate award of premiums
to particular exhibits or exhibitors.

August 8, 1924.
Fred R. Zimmerman,

Secretary of State.

Sec. 20.61, Stats., provides, in part:

"There is appropriated from the general fund to the agri
cultural societies enumerated in this section, but to be disbursed
from the state treasury only when necessary to pay actual claims
duly audited by the secretary of state, as follows:
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*  »-

*  *
"(1) *
''(11) *
" (a) To each such county and any such organized agricultural

society, association, or board in the state, eighty per cent of the
first five thousand dollars actually paid in premiums and fifty
per cent of all premiums paid in excess of five thousand dollars
at its annual fair upon live stock, articles of production, educa
tional exhibits, agricultural implements and tools, domestic
manufactures, mechanical implements and productions, for
which puUished premiums have been offered', but no one pre
mium so paid shall exceed the sum of thirty-five dollars to a single
person, or fifty dollars for the township or other community
group premium. * * *" (Italics are mine.)

You state that premiums other than cash arc granted by all
agricultural societies in the form of ribbons, badges, banners,
etc., and that you are advised by the secretaries of such societies
that the cost of such premiums frequently amounts in the aggre
gate to a considerable sum, and you ask -whether you may law
fully audit claims for aid under the appropriation statute quoted
based on such cost.

I think the question must be answered in the negative.
I am of the opinion that ribbons, badges, banners and the like

are not premiums within the meaning of the appropriation
statute. The blue, red and other colored ribbons and badges and
banners, in common use at the annual fairs referred to in the
statute, to designate that the particular exhibits on which they
are placed have been awarded first, second, third, etc., premiums
cannot, I think, be said to be premiums within the contempla
tion of the appropriation; they have no intrinsic value, and
serve merely to certify to the public that the "published pre
mium offered" has been awarded to the particular exhibit, al
though they may be and usually are prized by the exhibitors
as souvenirs of the awards. The premium itself is a sum of
money or some article of intrinsic value. The aggregate amount

of the cash premiums and the first cost of premiums other than
cash possessing intrinsic value, actually paid by the county or
organized agricultural society, association or board (subject to
the limitation of the amount of thirty-five dollars to a single

person and fifty dollars to a township or other community group),
is the basis of the distribution of the appropriation made by the
state.

The cost of a cup (also referred to in your question) or other
article of intrinsic value, offered and published as a premium.



430 Opinions of the Attoenet General

although under the terms of the offer it does not become the
property of the exhibitor until it has been awarded to him a

specified number of times, is, I think, within the statute; but
such cost enters into the basis of the appropriation to the county
or society only in the year in which it is first offered.
FEB

Courts—Justice of Peace—Legislature has right to deprive
justices of peace in cities of criminal jurisdiction and confer that
on other tribunals.

August 9, 1924.
James Murray,

District Attorney,

Fond du Lac, Wis.

You state that the municipal court for Pond du Lac county
was created by ch. 244 Laws 1921; that thereby the municipal
court is given exclusive jurisdiction in criminal cases arising in
the city of Fond du Lac. You say that the city charter provides
for three justice courts in the city of Fond du Lac, and you in
quire: Has the legislature right to establish municipal courts
depriving justice courts of crminal jurisdiction?
The legislature is authorized under art. VII, sec. 14 of the

"Wis. Const., to abolish the office of judge of probate in any
county and confer probate powers upon such inferior courts as
may be established in said county. Under the proviso to this
section probate courts were abolished by ch. 86, Rev. Stats., 1849,
and the jurisdiction, powers and duties of probate judges were
conferred upon the county courts. The municipal court is an
inferior court authorized by this provision of the constitution.

It is well established by the decisions of our supreme court
that the legislature may deprive justices of the peace in cities
and villages of jurisdiction in criminal cases and vest that juris
diction exclusively in other tribunals. (?. A. Qilowshy v. Con
nolly Jr., 55 Wis. 445; Shaffel v. The State, 97 Wis. 377, 381;
Heller v. Clarke, 121 Wis. 71, 73; State ex rel. Wixon v. Cleve
land, 164 Wis. 189.

Justices of the peace are established by art. VII, sec. 15, Wis.
Const., but that section also contains the following.



Opinions op the Attorney General 431

*  * The justices thus elected shall have such civil and
criminal jurisdiction as shall be prescribed by law."

This provision authorizes the legislature to take away criminal
jurisdiction from justices of the peace.

JEM

Lalor—Women's Hours of Labor—Female apprentice is not
limited by women's hours of labor law, sec. 103.02, subsec. (1),
Stats., but comes under special provisions of sec. 106.01, subsec.
(5), subd. (d).

August 11, 1924.

A. J. Altmeyer, Secretary,

Industrial Commission.

You request an opinion as to whether an employer may law
fully employ a female apprentice in excess of 50 hours per week.
The question is: Does the limitation of sec. 103.02, subsec. (1),
Stats., apply, or does the limitation of sec. 106.01, subsec. (5),
subd. (d), govern, in the case of a female duly indentured as an
apprentice ?

Sec. 103.02 regulates the hours of labor of females in certain
specified occupations. Subsec. (1) thereof limits the hours of
labor at day work to 50 hours in any one week.

Sec. 106.01 regulates the relation of master and apprentice,
and permits any minor sixteen years of age or over to enter into
a binding contract of service, whereby he is to receive from or
through his employer, in consideration for his services in whole
or in part, instruction in a trade, craft or business. A minor
who enters into such a contract is an "apprentice." Such a
contract is known as an."indenture." Subsec. (5), sec. 106.01
prescribes that each such indenture shall contain certain items.
Subd. (d) thereof:

"An agreement stating the number of hours to be spent in
work, and the number of hours to be spent in instruction. Dur
ing the first two years of his apprenticeship, his period of in
struction shall be not less than four hours per week or the
equivalent. If the apprenticeship is for a longer period than
two years, the total hours of instruction shall be not less than
four hundred hours. The total number of hours of instruction
and service shall not exceed fifty-five per week; provided, that
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nothing in this paragraph shall be eonstrned to forbid overtime
work as provided in subsection (7) of this section.'' (Italics ours.)

Sec. 103.02 regulates the hours of labor of females generally.
Sec. 106.01 confers privileges upon apprentices, a special class
of minors. Included therein are female minors sixteen years of
age or over. Sec. 103.02 limits day work of females to 50 hours
per week, which would include female minors sixteen years of
age or over. Sec. 106.01, subsec. (5), subd. (d), however, spe
cifically permits, in the case of a particular class of females, that
is, female minors sixteen years of age or over duly indentured,
the total number of hours of instruction and work to be 55 per
week. If instruction is regarded as not being work within con
templation of sec. 103.02, subsec. (1), still sec. 106.01, subsec.
(5), subd. (d), permits more than 50 hours of work per week,
since it requires only four hours of instruction per week ''or
the equivalent."

It is a principle of statutory construction that in the case of
two statutes, one being specific, giving express authority to do
a particular thing, and the other general, prohibiting certain
acts which in their general sense include the particular thing
authorized, the general prohibitive statute does not control the
specific authority. When a general intention is expressed, and
also a particular intention incompatible with the general inten
tion, the particular intention is to be considered in the nature
of an exception. Lewis' Sutherland Statutory Construction, 2d
ed., Vol. II, p. 661; Socy v. Gilroy (N. Y.), 29 N. B. 85, 86;
^tate ex rel. De Forest v. Hole, 124 Wis. 8, 10; Mason v. Ash-
land, 98 Wis. 540, 545; Mead v. Bagnall, 15 Wis. 156, 161. See
also Ward v. S7nith, 166 Wis. 342, 344^345.
The foregoing principle would seem to be applicable in the in

stant situation. The provision of sec. 106.01 (5) (d) in question
is a specific permission incompatible with the general prohibition
of sec. 103.02 (1), and in ray opinion, must be regarded as an
exception to the operation of the general maximum of fifty hours
prescribed by sec. 103.02 (1).
The view here expressed is supported by the history of the two

provisions under consideration. Formerly both maxiraums were
55 hours per week. Ch. 185, Laws 1923, effective September 1,
1923, changed the maximum number of hours of day work for
females to 50 per week. Ch. 314, Laws 1923, also effective Sep
tember 1, 1923, amended sec. 2377, Stats. 1921 (sec. 106.01 (5")
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(d), Stats.), by changing the hours of instruction and service

required from 5 hours or the equivalent to 4 hours or the equiva
lent, and by adding that if the apprenticeship is for a longer
period than two years, the total hours of instruction shall not
be less than 400 hours. The provision of sec. 106.01 (5) (d) as

to the maximum total of instruction and service per week was
not changed, being left at 55 hours the same as before.
JEM

Courts—Peddlers—Treasury agent or special treasury agent
has no power to bring action in justice court for collection of
forfeiture incurred for violation of sees. 129.01 to 129.09, in

clusive, Stats.
District attorney has power to bring forfeiture action in

justice court and also in circuit court for violation of sees.
129.01 to 129.09, inclusive, Stats.

Attorney general may direct action to be brought in justice
court on his own initiative for collection of forfeiture incurred
under said sections but has no power to bring such action in
circuit court without direction of governor so to do.

August 11, 1924.

C. B. Ballard,

State Treasury Agent.

You inquire:

" (1) Can the treasury agent or a special treasury agent begin
an action in justice court in a forfeiture proceeding for the vio
lation of ch. 129, sees. 129.01 to 129.09?"

Sec. 3298, Stats., provides relative to an action for the col
lection of forfeitures as follows:

"No such action, other than those in which the person men
tioned in the preceding section shall join as plaintiff, shall be
brought before any justice of the peace except by direction of
the attorney-general, district attorney of the county, mayor or
alderman of a city, president or trustee of a village, or super
visor of a town in which the forfeiture is incurred, or other
ofQcer specially directed by statute; and no appeals shall be
taken, in the actions mentioned in this section, to the circuit
or supreme court, from a judgment against the state unless
directed by the attorney-general or district attorney."
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I find no provision in the statute which specially directs you
or your special treasury agent to bring an action in justice court
for a forfeiture for violating the provisions of sees. 129.01 to
129.09, Stats. The first question must, therefore, be answered
"No."

" (2) Can the district attorney of any county bring suit at the
request of the treasury agent or a special treasury agent in
justice of circuit court for violation of ch. 129, sees. 129.01 to
129.09?"

Sec. 3305, Stats., provides:

"Such chairman [of the town] shall forthwith notify the dis
trict attorney of his county of every forfeiture which he knows,
has reason to believe or which he has been so informed as been
incurred in his town, which cannot be recovered before a justice
of the peace, who shall forthwith cause an action to be com
menced for the recovery thereof as well as for the recovery of
every forfeiture which he shall otherwise know or have reason
to believe has been incurred; and such district attorney shall at
tend to and conduct any action so commenced by such chair
man, when requested by him so to do."

The above provision authorizes the district attorney to bring a
forfeiture action in justice court, and sec. 3298, above quoted,
authorizes him to direct that the action be brought in justice
court for the collection of a forfeiture. The forfeiture there re-

feri-ed to includes those incurred for the violation of the ped
dlers law. This question must, therefore, be answered in the
affirmative.

"(3) Can the attorney general bring suit and prosecute in a
forfeiture proceeding in justice or circuit court for the violations
of the same chapter at the request of the state treasury agent
without the approval or direction of the governor?"

The attorney general can bring no action in behalf of the state
unless authorized so to do by law. There is no provision in the
law which authorizes the bringing of a forfeiture action in cir
cuit court except on the approval or direction of the governor.
Under the provisions of sec. 3298, above quoted, the attorney
general is authorized to direct an action to be brought in justice
court for the collection of a forfeiture. The district attorney of
the county, mayor or alderman of a city, president or trustee of
a village, or supervisor of a town in which the forfeiture is in
curred may also direct the bringing of such action. Staie v.
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Buff, 83 Wis. 291. You are, therefore, advised that the attorney
general may direct the bringing of an action for the collection
of a forfeiture in circuit court on the approval or direction

of the governor only, but he may direct the bringing of such
action in justice court without the approval or direction of the
governor.

JEM

Trade Regulations—Trading Stamps—Issuance, in connection
with sale of ice cream, of coupon entitling holder to merchandise
value in exchange therefor violates trading stamp law, contained
in see. 134.01, Stats.

August 11, 1924.

R. E. Evrard,

District Attorney,

Green Bay, Wisconsin.

In your letter of August 7 you ask whether the issuance of
such a coupon as is below set forth is in violation of the trading
stamp law, contained in sec. 134.01, Stats.

"One Coupon
Save This Coupon

It is Valuable

Large Practical
Everybody loves the

Joy-Ball

That Great Big, Beautiful Ball of Many Colors
The Dealer from whom this purchase was made will give you a
Senior size Joy-Ball measuring 12 inches in diameter and worth
$1.25 with bladder, lace and instructions for Joy-Ball games for
5 of these coupons and 59c in cash.
Or you can get a Junior size Joy-Ball measuring 8^ inches in
diameter for 3 of these coupons and 29c in cash.

Eat 1\Iore

Purity Ice Cream
It's Healthized '

And save the Coupons
Beautiful Durable

Green Bay Ice Cream & Dairy Co.
Green Bay, Wis."
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Sec. 134.01, Stats., provides, in part, as follows:

"(1) No person, firm, corporation, or association within this
state shall use, give, offer, issue, transfer, furnish, deliver, or
cause or authorize to be furnished or delivered to any other per
son, firm, corporation, or as.sociation within this state, in con
nection with the sale of any goods, wares, or merchandise, any
trading stamp, token, ticket, bond, or other similar device, which
shall entitle the purchaser receiving the same to procure any
goods, wares, merchandise privilege, or thing of value in ex
change for any such trading stamp, token, ticket, bond or other
similar device, except that any manufacturer, packer or dealer
may issue any slip, ticket, or check with the sale of any goods,
wares or merchandise, which-slip, check or ticket shall bear upon
its face a stated cash value and shall be redeemable only in cash
for the amount stated thereon, upon presentation in amounts
aggregating twenty-five cents or over of redemption value, and
only by the person, firm or corporation issuing the same."

The coupon in question is not redeemable in cash and it does

purport to entitle the holder thereof to something of value in the
way of merchandise in exchange for such coupon, i. e., a ball
"worth $1.25" "for 5 of these coupons and 59c in cash."
Hence, if such coupon is given in connection with the sale of
ice cream or any other goods, wares or merchandise, the practice
comes within the express prohibition of the statutes.
JEM

Education—Stout Institute—Mortgages, Deeds, etc.—Title
acquired by trustees of Stout institute by deed made as gift or
donation upon conditions subsequent (with reverter clause) that
premises shall be improved and used for dormitory purposes
within two years of date of deed was forfeited and divested for
breach of such condition and revested in grantor without any
act of said board of trustees or of legislature on re-entry by
grantor after expiration of said two years because of condition

broken.

George P. Hambrecht, Secretary,
Board of Trustees,

Stout Institute.

August 11, 1924.

On or about the second day of February, 1922, Angeline W.
Stout executed, and delivered to the board of trustees of the

.
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Stout institute a warranty deed of certain premises therein
described in the city of Menomonie, known as the Stout home
stead, as a gift or donation for the uses and purposes therein
stated (dormitory purposes during the lifetime of the grantor
and her son) upon condition subsequent, a part of the terms
of such condition being that the grantee

"shall at its or their own cost and expense within two years from
and after the date hereof make suitable the dwelling now on
said tract of land for a dormitory with household rooms for fe
male students and female teachers attending at or teaching in the
schools of the grantee, its successor or successors at Menoraonie, .
"Wisconsin, and shall during the full term of said two lives now
in being'at its or such successors' own cost and expense maintain
for full efficient use such said dormitory or any dormitories that
may be erected and shall not at any time for any cause whatever
suspend or fail of such continuous efficient use bej^ond two full
consecutive years at one period of time; and this gift and dona
tion is made and accepted on the understanding and with the in
tention of both parties hereto that all of the conditions herein
set forth are conditions subsequent to be observed and performed
by said grantee its successor or successors as such conditions
subsequent, and upon the breach of any of said conditions sub
sequent, the said grantor now declares it to be her will and in
tention that she and her son, William W. Stout, or either of them
the other being dead, have the right of forfeiture of this gift
and donation and may re-enter upon said tract of land on such
condition broken and hold and possess said tract of land as by
law provided upon condition subsequent broken, and the grantee
now conceeds that it is the intention of said grantor to make all
of said conditions subsequent subjecting this gift to forfeiture
on a breach of such conditions, and giving to said grantor and
her said son, or either of them, in case of the death of the other,
a right of re-entry by law.''

This deed was accepted by the board-of trustees of Stout in
stitute, who, about the middle of March, 1922, took formal pos
session of the property under the deed and thereafter the said
trustees caused a survey of the premises to be made in order to
determine the probable cost of preparing them for dormitory
purposes, which was found to be about $30,000. All the facts
in the matter were presented to the legislature at its last session,
but funds were not provided for making necessary alterations
and repairs, and the board of trustees has been powerless to ful-

'  fill the conditions of the deed and has done nothing toward put
ting the premises in a suitable condition for dormitory use as
required by such conditions. Shortly after the second of Peb-
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ruary, 1924 (the expiration of the two year period allowed by
the conditions of the deed for their performance), President Nel
son of the institute wrote the grantor suggesting that the condi
tions be waived and a clear title given to the institute, and sub
sequently, on May 2, 1924, a conference was had between the
grantor and the president of the institute at which the grantor
was told that because of the uncertainty of legislative appro
priation no definite assurance of action by the institute along
any lines of occupancy or any real use of the promises for the
purposes stated in the deed in the immediate future could be
given. About the fifteenth of May, 1924, the grantor re-entered
and took possession of the premises, dismissed the man-the insti
tute had working there, nailed up the entrances, and posted
notices to the effect that the property had been taken back by
the original owner.
On the above statement of facts, you ask, by direction of the

board of trustees: (1) Does the property revert to the grantor
because of the failure of the board to meet the requirements and
conditions of the deed? (2) If title is in the board, has it the
right, or is it its duty, to transfer title to Mrs. Stout, and if it
should see fit to do so, can this be done without specific action by
the legislature?
As to the first question, 1 think it must be answered in the

affirmative, and as to the second question, the answer, in my
opinion, is that the title of the board of trustees of the institute
in the premises has been forfeited and divested because of con
dition broken and is. now revested in the grantor by her act in
re-entering and taking possession of the property because of the
breach of such conditions, and that no act of the board of trustees
or of the legislature is necessary. De Longe v. De Longe, 56 Wis.
514; Pepin County v. Prindle, 61 Wis. 301; Glocke v. Glocke,
113 Wis. 303; Maginnis v. Enickerhocker Ice Co., 112 Wis. 385;
Mash V. Bloom, 130 Wis. 366, and numerous other cases that
might be cited.

On the acceptance of the deed by the trustees in March, 1922,
the entire title passed to the trustees upon condition subsequent,
subject on breach of the conditions to be divested from the
trustees and revested in Mrs. Stout by the latter's re-entry. Dur
ing the period from March, 1922, until May, 1924, re-entry was
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made, no estate remained in Mrs. Stont, but since May, 1924,
the entire title has been vested in her. Mash v. Bloom, 133 Wis.
646, 650.
FEB

Mother's Pensions—^Loss of residence in county granting
mother's pension teiTninates pension, as it can be given only in
county where recipient has legal residence.

August 11, 1924.

John W. Kelley,

District Attorney,
Rhinelander, Wisconsin.

You state that a husband and wife resided" in Oneida county
for approximately five years, where they held a legal settlement,
then removed to Lincoln county, and approximately one month
after such removal the husband was killed accidentally. The
widow has five children and she has applied for a mother's pen
sion in Oneida county. You ask to be advised whether or not
under the circumstances she is entitled to a mother's pension
from the county court of Oneida county.
In an official opinion rendered by this department to the board

of control on March 9, 1921, X Op. Atty. Gen. 242, it was held
that when aid is given under the mother's pension statute, sec.
48.33, loss of residence in county granting same terminates the
pension. Of course, a legal residence only is intended. If the
family in question moved to Lincoln county only temporarily
with the intention of returning to Oneida county, then their
legal settlement would remain in Oneida county, and a pension
can be granted to the mother in that county. If, however, an
actual change of legal residence has taken place at the time
when the family moved to Lincoln county, then the right to pen
sion terminates upon the change of such residence, in which ease
the mother cannot now be granted a pension in Oneida county.
JEM
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Education—Municipal Corporations—Cities—Taxation—Mad
ison school district and city of Madison are not separate munici
palities within meaning of subsec. (2), sec. 67.03, Stats.; board
of education of city has no power to levy taxes for school pur
poses. Such power is vested solely in common council, subject
to limitation provided by subsec. (4), sec. 62.12, Stats.

August 11, 1924.
Superintendent op Public Instruction.

You state that prior to the taking effect of ch. 242, laws of 1921
•  (which revised and renumbered the general charter law and
repealed all special charters for cities of all classes, except those
of the first class), the city of Madison was governed by a special
charter; that originally the board of education of the city was
composed of members chosen by the city council, but that some
time prior to 1922, probably in 1915, the method of choosing
the members of such board was changed in the manner provided
by law (presumably under what is now sec. 40.695, Stats.) to
election by popular vote; that under the special charter [to
be accurate, the statement should be certain special acts of the
legislature] certain outlying territory was attached to the city
for school purposes; that the city boundaries have been extended
from time to time and most of such outlying territory has be
come a part of the city proper, but that there is still some out
lying territory attached to the city for school purposes only.
You refer to the case of Kali v. Madison, 128 "Wis. 132, in which
it was held that while the attached territory and its inhabitants
receive school privileges, they do not participate in the owner
ship, control, or management of the schools and have no right
to vote on the qxicstion of bonding the city for school purposes,
and on the foregoing statement you submit the following ques
tions :

(a) "Are Madison school district and the city of Madison
separate municipalities [within the meaning or subsec. (2) see
67.03, Stats.]?"
(b) "Has the board of education authority to levy taxes for

school purposes independently of the city council?"

I think both questions must be answered in the negative.
The situation is substantially the same as that in the city of

New London, which was the shbject of opinions by this depart-



Opinions of the Attorney General 441

ment on similar questions given to you on March 16, 1923 (XII
Op. Atty. Gen. 115), and to the city clerk of New London on

February 6,1924 (not published, but a copy of which was trans

mitted to you), refusing the approval and certification of bonds

attempted to be issued by the board of education.

The general charter law (ch. 242, laws of 1921, now ch. 62,
Stats.), did not repeal the special acts relating to city schools,
and all provisions relating to the schools were taken out of the
general charter law and placed in ch. 40, Stats. XI Op. Atty.
Gen. 585.

On the assumption that the city of Madison has not adopted
the city school plan provided by sec. 40.64, Stats., the school
system of the city is the system provided by ch. 295, laws of
1861, and the general and special acts amendatory thereof as
modified by general laws, such as sees. 40.695 and 40.675, applic
able to all cities however organized. By said ch. 295

"so much of the county of Dane as is or may hereafter be in
cluded within the corporate limits of the city of Madison",
is

"declared to be a separate school district, the government of
which shall be"

as therein provided; provision was made for the election of a
board of education by the common council and by sec. 7 of the
act it was provided:

"Said board shall be a body corporate by the name of 'the
board of education of the city of Madison' in relation to all the
powers conferred upon them by virtue of this act as well as those
conferred by any law of the state relating to the common
schools."

The powers conferred by said act did not include any power to
levy taxes. By sec. 9 of the act it was provided that at the time
and in the manner provided by the city charter, the common
council should levy, within the stated limits, the amount of
money required for current and contingent expenses of the
common schools of the city, and the common council [only] was
empowered to levy, within the stated limits, a special tax to
acquire sites and build, purchase, lease, improve and repair
school houses. It is clear from a reading of all the legislative
acts relating specially to the schools of Madison that the board
of education of the city has never been given any power to levy
taxes, to borrow money, or issue bonds, except that by one special
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act it was given power to borrow forty-five thousand dollars
from the state trust funds.

In the event that the city of Madison has at any time adopted
sec. 40.64, Stats., the result is the same, as under the city school
plan of that section the board of education has no power to

borrow money or levy taxes, such power being vested solely in

the common council of the city.

The limitation on the power of the common council to levy
taxes is that provided by subsec. (4), sec. 62.12, Stats.
FEB

Bridges and Highways—Municipal Corporations—Cities—Ex
cluding limitation as to tax rate and amount of indebtedness,
power of county board to construct or improve, or aid in con
structing or improving, streets in cities connecting portions of

state trunk highway system is not limited.

August 13, 1924.
Stanley G. Dunwiddie,

District Attorney,
Janesville, Wisconsin.

You have inquired how far inside the limits of an incorporated

city a county may build state highways and state trunk high
ways.

You are referred to the opinion of the attorney general dated
March 29, 1923, published in Vol. XII, pages 138-141, for a
discussion of the limitations then existing. Subsequent to that
opinion the legislature repealed the limitation on the improve
ment of highways with state aid, based on the average value
.per front foot contained in sec. 1317»i—3 (now sec. 83.01) Stats.

That limitation no longer exists.

The limitation as to construction of the state trunk system
with federal aid in cities, based on the average distance apart
of houses in platted blocks, formerly found in subsec. 1, sec. 1313
(now a part of sec. 84.02) was left out in the revision of 1923,
because its purpose had been accomplished. In the 1923 layout,
however, it. is preserved by the provision of subsec. (7), sec.
84.02:
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" * * # procedure in laying out the additional mileage
shall be, insofar as possible, similar to the procedure followed
in laying out the original five thousand mile system. Except as
otherwise provided, the new portion of the state trunk highway
system shall be maintained, marked, constructed and adminis
tered, commencing March 1, 1924, in the same manner as the
portions of said system previously laid out,"

It must be remembered that the construction of federal aid

state trunk highways can be done on state initiative and under

the exclusive direction of the state commission only. It must

also be remembered that there is no limitation on the power of
the county board to construct or improve, or aid in constructing
or improving, any highway in the county, and that that power

extends to streets in cities. Subsec, (6), sec. 83,03, Stats. See

the opinion before cited for a further discussion. I exclude, of
course, the limitation as to the tax rate and the amount of
indebtedness.

FEE

Public Health—Words and Phrases—^Words "dealer" and

"baker," as used in subsec, 2, see. 4608fe—1, Stats,, are not

synonymous terms.

August 14, 1924.
J. Q. Emery,

Dairy and Food Commissioner.

Under date of August 5 you ask concerning the proper in
terpretation of subsec. 2, sec. 4608fc—1, Stats., which reads in
part as follows:

"No bread or roUs shaU be returned from any consumer or
other purchaser to the dealer. No dealer shall directlj' or in
directly accept the return of any bread or rolls or make any
exchange of any such products with any person, nor shall any
consideration be given by any dealer or baker in lieu of an
exchange of such products. The provisions of this subsection
shall not prevent the return of bread or rolls which are imper
fectly prepared or baked or which are not palatable or nutri
tious. ''

You inquire whether the terms "dealer" and "baker," as
used therein, are synonymous. I am of the opinion that the
terms "dealer" and "baker" as used in the above statute are not
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synonymous terms. "Dealer" has been defined as orle who takes

profit in the distribution of goods and wares to the trade in
addition to the manufacturer's profit. Chattanooga Plow Com
pany V. Hayes, 140 S. W., 1068. The word "dealer" has a
rather well-defined meaning in the law, and it is to be presumed

that the legislature used it in its ordinary and legal sense. It is,
of course, possible that a baker may also be a dealer, that is, if

he retails bakery goods. I am of the opinion, therefore, that the
return to the baker of bread or rolls is not prohibited under the

statute, but that in receiving the same the baker is prohibited
from giving any consideration. You are correct in interpreting

the word "consideration" as meaning something of value.
CAE

Bridges and Highways—Eminent Domain—Condemnation—
When necessary to properly drain highway, county highway com
missioner may enter on lands of abutting owner and construct
drain through embankment erected by such owner along bound

ary line of highway, leaving owner to his remedy to apply for

appraisal of any damage caused him thereby, as provided by
sees. 81.06 and 81.07, Stats. Permanent drainage may be ac

quired by county in any event by condemnation proceedings as
provided by sec. 83.07, Stats.

August 14, 1924.
Highway Commission.

Attention: M. W. Torkelson, Engineer-Secretary,

You direct my attention to sec. 81.06, Stats., which provides,
as far as material to your inquiry, that the county highway com
missioner may enter on any lands near any highway constructed
or maintained by the county

"and there construct such drains or ditches or embankments as
may be necessary for the improvement or protection of such
highway."

and in connection therewith state the following facts and ques
tion:

'' In 1920 a county improved a road running north from a cer
tain cross roads. At that time there was a culvert in the old
road approximately 300 ft. north of the cross road. Another
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approximately 200 ft. further north, and a bridge of about 10 ft.
span approximately 1,050 ft. from the corner. This bridge car
ried the road over a live stream running to the southeast. The
drainage passing through the two culverts ran east into this
stream, but this water was not a steady flow, being simply surface
water. At the time of the improvement it was thought that only
one of the two culverts was necessary to tal^e care of this surface
drainage, and the most southerly of the two culverts was omitted
at the time of the improvement of the road, but subsequent sur
face water during freshets washed out the road at the point
where this culvert had been, and in 1923 the county constructed
a new culvert at that point.
"In the meantime, the owner of the land east of the road

blocked the depression in his land through which the surface
water had formerly run, by means of a shallow embankment up
against the fence and this culvert is apparently useless. The
county desires to open this drainage.
"Apparently, under the authority of section 81.06 the county

highway commissioner may enter upon the land and open the
ditch, leaving it for the land owner to appeal, but it seems that
there is some ground for the belief that the land owner may
have the right to block this water course.
"This is a situation which arises frequently. We therefore

ask to be advised as to what is the proper course for the county
authorities to take to secure the opening of this drainage, and
to keep it open."

The provisions of the statute referred to, considered in con
nection with the rights reserved by what is now sec. 81.07 to

the owner outside the limits of the highway entered upon by the
highway official in constructing such drains, ditches and em-

banlsment's, to have his damages appraised, was long ago held
to be valid. Smeaton v. Martin, 57 Wis. 364, 376. Smith v.
Gould, 59 Wis. 631, 641. The purpose of the provisions is stated
at page 370 of the first case cited as follows:

"By these sections the legislature have in terms authorized
the construction of such drains or ditches as might be necessary
for the improvement or preservation of highways, even though
it should become necessary in doing so to go xipon land in the
vicinity, not adjacent to such highway. The distance from the
highway of the lands so entered upon, as well as the character of
the drains or ditches, is necessarily dependent upon the surface
of the country, and the nature of the improvement sought to be
made. The land so entered upon is to be as near the place of
improvement as practicable. Clearly it was not the purpose of
these sections to make the authorities proceed and condemn the
land and pay therefor, before entering upon it for the construc
tion of such drains, but rather to make the aggrieved party
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take the initiative, and apply to the supervisors for the appoint
ment of appraisers to assess the damages.''

But it is only the damages caused by entering upon lands and
constructing drains, etc., outside the limits of the highway that
can be appraised under the provisions. Where there is no entry
upon lands outside the limits of the highway and the ditches,
drains and embankments are constructed within such limits any
damage caused to the adjoining land owner is to be appraised
and awarded, if at all, in other proceedings. Smith v. Onalaska,
159 Wis. 290, 294.
From your statement, however, I assume that in order to

properly drain the highway in question it is necessary to enter
upon the lands of the owner referred to and open a way
through the embankment constructed by such owner along the
east line of the highway, for the proper discharge of the water
from the new culvert. In my opinion, the highway commissioner
may lawfully so act, and if damage is thereby occasioned to the
land owner he may apply for the appraisal thereof as provided
by sec. 81.07, Stats. In any event, if it is necessary for the
county to acquire the right of permanent drainage of the high
way through the new culvert and across the lands of such owner,
it may be done by condemnation proceedings under sec. 83.07,
Stats. Harvie v. Caledonia, 161 Wis. 314, XII Op. Atty. Gen.
356.

FEB

Constitutional Law—Elections—Suggestions for statements
required by s.ubsec. (1), sec. 6.10, Stats., in notice submitting
proposed constitutional amendment to people at coming general
election.

Fred R. Zimmerman,
Secretary of State.

August 14, 1924.

In compliance with your request, I suggest the following
statements of the changes that will be made in the state consti
tution, if the several proposed amendments contained in Joint
Resolutions numbered 34, 57, and 64 adopted by the 1923 legis
lature are ratified by the people, as suitable for your use in
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making up the notice of the submission thereof required by
sec. 6.10, subsec. (1) ;

(Joint Resolution 34 for amendment of sec. 3, art. XI, Const.)
This is the so-called "Home Rule" amendment for cities and

villages. Under the present provisions of the constitution, cities
and villages have only the powers of determining their local
affairs and government which may have been granted to them by
the legislature. If the proposed amendment is ratified by the
people, cities and villages, by following the methods of deter
mination which may be prescribed by the legislature, will have
all powers of determining their local affairs and government not

prohibited by the constitution or by

"such enactments of the legislature of state-wide concern as shall
with uniformity affect every city or every village;''

and it will not be competent for the legislature to pass special
laws affecting some cities or some villages and not others. The
^constitutional limitation of indebtedness of 5 per cent of the
value of the taxable property of municipalities remains un
changed by the amendment.

(Joint Resolution 57 for the amendment of sec. 10, art. VIII.)
Under the present provisions of the constitution, the state is

prohibited from engaging in internal improvements except under
grant of property to the state especially dedicated to particular
works of internal improvement and except as to the construction
and improvement of public highways. If the proposed amend
ment is ratified by the people, the state may appropriate money
(not exceeding in any one year two-tenths of one mill of the
state's assessment of taxable property) for the purpose of requir
ing, preserving and developing the forests of the state.

(Joint Resolution 64 for amendment of sec. 7, art. VII.)
Under the present provisions of the constitution, the number

of circuit judges is limited to one for each circuit except that in
any circuit composed of one county only containing a population
of 100,000 or more as many additional circuit judges as may
be determined by the legislature may be chosen. If the proposed
amendment is ratified by the people, such exception will apply
to any circuit in which there is a county having a population in
excess of 85,000.

FEB
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Constitutional Law—Elections—Suggestions for form of bal
lot relating to submission of proposed constitutional amendment

to people at coming general election.

Fred R. Zimmerilan,
Secretary of State.

August 14, 1924.

In connection -with the enclosed suggestions for the statements
of the changes that will be made in the state constitution by the
proposed constitutional amendments, if ratified, submitted at
your request for your use in making up the notice required by
subsec. (1), sec. 6.10, Stats., I take the liberty of suggesting also

the following as a form of ballot submitting such amendment to

the people:

"Shall amendment to article XI, section 3, of the constitution,
providing for home rule for cities and villages, be adopted?"

Yes □ No □
"Shall amendment to article VIII, section 10, of the constitu

tion, providing that the state may appropriate not to exceed
two-tenths of one mill of taxable property for forestry purposes,
be adopted?"

Yes □ No □
'' Shall amendment to article VII, section 7, of the constitution,

providing that the legislature may provide additional circuit
judges in circuits in which there is a county having more than
eighty-five thousand population, be adopted?"

Yes □ No □
FEB

Indigent, Insane, etc.—Mothers' Pensions—Same family can
not lawfully be granted public aid under provisions of sec. 48.33
and under provisions of ch. 49, Stats., at same time.

J. A. Lonsdorf,
District Attorney,

Appleton, Wisconsin.

August 15, 1924.

You submit the question of whether under the provisions of
sec. 48.33 (the so-called mother's pension law), subsec. (6),
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" * * * Such aid shall be the only form of public assistance
granted to the family excepting medical aid and no aid shall
continue longer than one year without reinvestigation,"

additional aid, other than medical aid, may be given by the local
municipality under ch. 49, Stats.
The answer, I think, must be in the negative.
In IX Op. Atty. Gen. 535, the attorney general ruled that

payment from the police pension fund to a mother of children
to whom aid has been granted under what is now sec. 48.33,
Stats., was a form of "public assistance," within the meaning
of subsec. (6), and automatically terminated aid under that sec
tion. Aid given under ch. 49 is even more clearly within the
provision. Other opinions of the attorney general recognizing
the same interpretation of the law may be found in Vol. V at
page 554 and page 651. The provision in question has not been
changed since those opinions were written, and I see no escape
from the conclusions formerly announced. The language of
subsec. (6) is clear and unambiguous, and really is not open to
construction. The law must be given effect as written.
The same family, in my opinion, cannot lawfully be granted

public aid under the provisions of sec. 48.33 and under the
provisions of ch. 49 at the same time.
FEB

PuUic Officers—Garnishment—It is duty of official to hold
money due for wages or salary to employe or officer of state,
county, city or municipality, if exemption is claimed, until ques
tion as to such exemption has been determined judicially.

August 16, 1924.

T. W. Andresen,

District Attorney,

Medford, Wisconsin.

Under date of August 9 you state that Mr. A has due him from
the county of Taylor the sura of $12.50; that this money became
due on the 1st day of May, 1924; that on the 1st day of June
he had $12.50 more due and again on the 1st day of July; that

a few days before the 1st day of May a certified copy of a
judgment rendered in circuit court against Mr. A was filed with
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the county clerk and Mr. A then gave notice to the clerk that

he claimed exemption.
You refer me to sec. 3716a, Stats., and yon state that Mr. A

has other earnings outside of what he received from the county
which must be considered in determining the $60 exemption per
month to which he is entitled. You inquire what Mr. A must
do in order to claim his exemption. You refer to the opinion of
the attorney general in VII Op. Atty. Gen. 82. In this opinion
it was held:

"* # * you cannot safely pay the wages of an employe on
such a judgment in disregard of the exemption statute. The
only safe rule for you to pursue would be, immediately upon such
a judgment being filed, to notify the judgment debtor of its
filing, inquire if he claims exemption, and give him a reasonable
time to notify you of his claim. If he claims no exemption within
the time, then you could undoubtedly safely pay or audit the
claim to the amount of salary due, as he would undoubtedly be
held to be estopped on such a notice from you to thereafter claim
his exemption. But should he make claim of his exemption in
time after such a notice, then you should not pay out or audit the
claim so as to impair his right of exemption, but could audit the
claim to the amount in excess thereof, withholding the amount
of the exemption, and compel the parties-^the judgment credi
tor and the defendant—to bring such action or proceeding as
they may see fit to determine the question of the defendant's
exemption" (pp. 83-84).

If Mr. A has given notice to the county clerk, it then becomes
the duty of the county clerk to hold the money until the judg
ment creditor and Mr. A have settled the question either by liti
gation or agreement as to who is entitled to the money.
You inquire whether there is any way in which the county

clerk could pass upon the question of whether or not the money
is in fact exempt and then pay it to the defendant or to the

judgment creditor as the facts may appear. This question must
be answered in the negative. The clerk would pay out the money
in such cases at his peril, and in case it should afterwards be

determined in coui-t that the money was due to the other party,
he would be personally liable to the legal owner. As was said
in the opinion above referred to, this statute is not complete and
there should be additional legislation in order to provide some
practical procedure to dispose of the matter when exemption is
claimed. As the statute now reads, we can only advise that the
clerk must hold the money until the controversy between the
judgment creditor and Mr. A has been finally settled.
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You also inquire, if the judgment is a circuit court judgment,
whether the question must be determined by the circuit court or
by what other procedure. If the judgment is a circuit court
judgment, the natural procedure would be a supplemental pro
ceeding to satisfy the judgment, but the parties may resort to
any legal procedure that may be applicable under the facts
in the case.

You also submit the following:

"Suppose on May 1, this was determined, must the same pro
cedure be gone through with on June 1, and July 1 ? The cer
tified copy of the judgment has already been filed thirty days.
In my opinion, even though it has been filed thirty days, as each
amount becomes due the defendant has the right to a reason
able time to make proper claim for exemption. Kindly let me
know if this is correct."

See. 3716ft, after providing for the filing of the judgment with
the official, further provides:

"* • * It shall thereupon become the duty of the proper
officers • * * after the expiration of thirty days from the
date of filing the certified copy of said judgment, to pay to the
owner of such judgment such sum as at the time of said filing
is due, and thereafter and until said judgment is fully paid to
pay to the owner of said judgment such sum or suras as may at
any time or times be due from the state, or any such county," ete.

I take it that if the judgment has been filed and Mr. A has
duly served on the officer his notice that he claims exemption,
such notice will be sufficient to protect him in his right for ex
emption until the judgment is satisfied. I do not think that it
is necessary to renew the claim for exemption after it has been
once filed.

You also inquire:

'' Does it become the duty of the district attorney, by an opinion
to the county clerk, to determine whether or not the money is in
fact exempt or is not exempt, or for him to direct to whom it
is to be paid?"

This question must be answered in the negative. That is a ques
tion for the court to decide. It is, however, your duty to advise
the county clerk as to his duty in the matter.
JEM
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Corporations—Securities Law—Criminal Law—Extradition—
Officers and managers of corporation "who sell securities in this
state through agent, for which no permit has been issued by se
curities division, railroad commission, are criminally liable if

they are found in this state. Query whether they can be brought
back to this state by extradition.

Securities Drusion,
Railroad Commission.

August 16, 1924.

You state that a brokerage house located in Minneapolis has
employed local agents to sell bonds in this state, which bonds
are subject to the jurisdiction of the securities law of this state,
and for the sale of which no permit was obtained; that you have
information with respect to at least two issues of such
bonds having been sold in "Wisconsin; that a local agent at
Sauk City through his attorney has admitted selling the bonds,
but claims to have been the innocent tool of this brokerage house.
You desire to know whether under these circumstances there

is any way to reach the officers or manager of this brokerage
company, which is a corporation in the city of Minneapolis, and
punish them criminally within this state.
You present another question similar to the above which

reads thus:

"Assuming that all of the circumstances are the same, with
the exception that the brokerage house sends out an agent from
Minneapolis to make the sales in Wisconsin, could the members
and officers of the corporation who are responsible for sending
their agents into Wisconsin from Minneapolis be punished crim
inally in this state?"

Under sec. 183.27, Stats., it is clear that the officers and'man-
ager of the brokerage company have violated our statute and are
criminally liable in this state if they were located in AVisconsin.
The question, however, is whether under the facts and circum
stances presented by you the criminal jurisdiction of our court

can reach them.

Sec. 4635a, Stats., provides:

"Any person who commits an act or who omits to do an act
which act or omission constitutes a part of a crime by the laws
of this state shall be punished the same as if he had committed
the whole of such crime within this state."
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Sec. 46356, Stats., provides:

""Whenever a person, with intent to commit a crime, does any
act or omits to do any act within this state in execution or part
execution of such intent, which culminates in the commission
of a crime, either within or without this state, such person is
punishable for such crime in this state in the same manner as if
the same had been committed entirely within this state."

It appears by your statement of facts that the officers and man
agers of this company were not in the state when they committed
the offense through their agent. They are not, therefore, fugi
tives from justice and cannot be returned on requisition under
the federal statute on extradition. By ch. 559, laws of 1919,
our legislature created sec. 4848—1, Stats., under which the gov
ernor is authorized to ask of the executive of any other state the
delivery over of any person charged in this state with the com
mission of any crime under the laws of this state the same as
though such person were a fugitive from justice. There the
governor is authorized to ask for the extradition of these offi
cers and managers of the brokerage company to whom you refer
even though they never were in this state. However, very few
states have any such law as this one of ours and I find no statute
in Minnesota like it. It is therefore doubtful whether under

such circumstances the requisition of the governor of this state
would be honored. And, if honored, it is also doubtful whether
they could be taken out of Minnesota as the courts may release
them on a writ of habeas corpus. While our governor is au
thorized to make the requisition, we have generally advised that
the sending of an agent of this state into the state upon which
such demand is made should be deferred until word is received

here that the requisition has been honored. See VIII Op. Atty.
Gen. 789; X Op. Atty. Gen. 521.
JEM
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Banks and Banking—Claims—Corporation can file its claim
against bank in bands of bank commissioner for liquidation

without surrendering collateral held as security for such claim,
as indicated in XIII Op. Atty. Gen. 338.

Dwigiit T. Parker,

Commissioner of Banking.

August 19, 1924.

You ad\'ise that a state bank is in your hands for liquidation
and that a domestic corporation holds twenty-seven farmers'
notes given to the bank and endorsed by it to the corporation,

and you ask to be advised if this corporation can file its claim

against the bank, on account of its endorsement of these fann
ers' notes, without surrendering or losing its remedy on the

farmers' notes.

In reply will advise that this question involves the same legal
principles as those involved in my opinion printed in XIII Op.
Atty. Gen. 338, where it was held that in liquidation proceedings
by a bank a creditor holding a secured claim could file his claim
in the insolvency proceedings and participate in dividends the
same as the holders of unsecured claims until from both sources

his claim is paid in full, the excess of the security, if any, to be
then turned over to the commissioner. The only difference in
the facts is that this is an endorser's liability, which is condi
tional on presentation to the maker and nonpayment, while that
opinion involved the primary liability of the maker; but the
legal principle is not different, for each is based on a promise to
pay. While one is express, the other is implied, but just as real
if first presented to the maker and not paid.
TLM

Counties—County board has power to rent building tempo
rarily for courthouse but not for jail.

S. A. Barrett,

District Attorney,
Spooner, Wisconsin.

August 20, 1924.

You inquire whether, in case of the removal of a county seat,
the county board has the power to rent a reasonably convenient
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building or buildings temporarily for courtbouse and jail at
the new county seat until permanent buildings are provided.

Sec. 59.68 subsec. (1), provides:

"Each county shall at its own expense provide at the county
seat a courthouse, a jail, fireproof offices, and other necessary
buildings suitable to their proper uses, and keep the same in
good repair; but no jail shall be constructed until the plans and
specifications therefor shall be approved by the state board of
control, and no jail shall be constructed in the basement of any
other building. Until a courthouse is provided, or when the
courthouse from any cause becomes unsafe, inconvenient or unfit
for holding court, the county board shall provide some other
convenient building at the county seat for that purpose tempo
rarily; and such building shall then be deemed the courthouse
for the time being for all purposes."

Here the county board is expressly authorized in case they
have no courthouse or until a courthouse is provided, to provide
some other convenient building at the county seat for that pur
pose temporarily. Under sec. 55.01 the county board of each
county is authorized to erect at the county seat a county jail. I
find no provision in the statute which authorizes the county
board to rent a building temporarily for a jail. The county
board has only such powers as are expressly given it by statute.
There is provision in the statute for using the jail in another
county for the detention of prisoners. Sec. 55.04. See also sec.
55.05, where the prisoners may be removed to another county in
case of fire or other casualty.

I am of the opinion that the county board may rent a court
house temporarily until a new courthouse is provided for but
that they have no right to rent a jail for temporary purposes.
In arriving at the above conclusion, I have assiuned that you

have no courthouse and county jail at the former county scat.
If you have, I would suggest that the resolution for removal of
the county seat be so worded as to give time for the erection
of a courthouse and jail before the removal takes place.
JEM
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Bonds—Municipal Corporafwns—Cb. 407, Laws 1923, is in
effective to authorize municipality to create indebtedness pay
able out of revenues and secured by statutory mortgage on pre
viously acquired and owned utility for purpose of providing for
extensions, additions or improvements thereto if cost of such ex

tensions, additions or improvements when added to general mu
nicipal indebtedness would be in excess of constitutional limita
tion of five per cent of assessed valuation of taxable property
in such municipality for state and county taxes.

August 20, 1924.
Board op Health.

You submit the following question:

"Assume that a municipality owns a waterworks system but
wishes to finance a water purification plant or other improve
ments by mortgaged bonds upon the utility because of the fact
that the bonded debt is near the five per cent limitation and that
the bonds upon the utility, if added to their present indebted
ness, would overrun the five per cent limitation.
"Under such conditions could a municipality legally issue

such bonds for improvements to an existing waterworks? In
other words, does cli. 407, laws of 1923, in effect modify the
decision of the supreme court referred to (State ex rel Morgcm,
Atty. Gen. v. City of Portage, 174 Wis. 588), and may exten
sions or improvements to existing waterworks and sewerage sys
tems be made and financed under provisions of sec. 66.06 (9) (b)
without the cost thereof becoming a municipal liability as pro
vided by constitutional limitations?"

Possibly ch. 407, laws 1923, is an attempt by the legislature
to avoid the effect of the decision in the case referred toj but
the court having held that the legislature is without power under
the constitution to do what is attempted to be done by said act,
I can arrive at no other conclusion than that any such attempt
by legislative act to change the effect of the constitutional provi
sion as construed by the court is without avail. The full force of
what the court said, p. 594 of the opinion in the case cited, it
seems to me, applies to the new act:

"• * * It is considered that the part * * • of this
statute which attempts to confer authority on cities, towns, and
villages to provide for the payment of the cost of extensions, ad
ditions, or improvements of a utility after it has been acquired
by additional bond issues in the manner provided in the act
would he in violation of the constitutional limitation regulating
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municipal indebtedness if the cost of such improvements, in ad
dition to the corporate indebtedness, should be in excess of the
constitutional limitation." (Italics are mine.)

You are advised, therefore, that in my opinion ch. 407, Laws
1923, adding subds. 15 and 16, subsec. (9), sec. 66.06, Stats., is
ineffective to authorize a municipality to create an indebtedness
payable out of the revenues and secured by a statutory mort
gage on a previously acquired and owned utility for the purpose
of providing for extensions, additions or improvements thereto
if the cost of such extensions, additions or improvements when
added to the general municipal indebtedness would be in excess
of the constitutional limitation of five per cent of the a.ssessed
valuation of the taxable property in such municipality for state
and county taxes. Sec. 3, art. XI, Wis. Const.
FEE

Mothers' Pensions—County judge has power to increase moth
er's pension to defray expense of emergency caused by sickness
of one of children.

August 20, 1924.
Irving Breakstone,

District Attorney,

Oconto, Wisconsin.

In your communication of August 13 you state that a woman
who is receiving a mother's pension in your county has been
able to properly care for her children wdth the pension granted
to her, but that one of the children had been taken ill and received

treatment in a hospital, and the mother has no means of paying
the same, as she could not pay it out of the pension without de
priving the other children of the necessities of life.
You inquire whether the county judge has the right to in

crease the pension sufficiently to pay said doctor biUs. Subsec.
(6), sec." 48.33 provides:

"The aid granted shall be sufficient to enable the mother,
grandparents, or person having the custody of .such children to
properly care for the children and shall not exceed fifteen dol
lars per month for the first child excepting in emergency cases
where the aid to such first child shall be left to the discretion
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o£ the court and ten dollars per month for each additional child.
Such aid shall be the only form of public assistance granted to
the family excepting medical aid and no aid shall continue longer
than one year without reinvestigation."

The county judge is here given the power in his discretion to
increase the aid in emergency cases. In an official opinion of
this department, VII Op. Atty. Gen. 218, we discussed the ques
tion as to what constitutes an emergency within contemplation
of this act. It was there said, pp. 219-220:

"The purpose of the act as disclosed in subsec. 6, above quoted,
that 'the aid granted shall be sufficient to enable the mother to
properly care for the children' and limiting the amount of aid
in ordinary cases to fifteen dollars for the first child and ten
dollars for each additional child, indicates that any unusual,
sudden or unexpected happening or occasion, or combination of
circumstances of pressing necessity in the form of sickness, dis
ease or incapacity of any kind which, in the judgment of the
court rendered it impossible for the custodian of the children
with the ordinary aid to properly care for them, would, in that
individual case, constitute an emergency within the meaning of
the statute. It is also difficult to lay do^vn any general rule as
to what shall constitute an emergency, as each case must be de
termined upon all the facts and circumstances surrounding it."

From the above it clearly appears that an emergency exists

in the case submitted, and you are advised that the county judge
has the power to increase the aid sufficiently to pay for the hos
pital treatment caused by the sickness of one of the children.
JEM

AutomohUes—Intoxicating Liquors—Automobile in possession
of person lawfully arrested by officer may be searched without
search warrant, and intoxicating liquors found therein may be
lawfully used in evidence against offender in criminal prosecu
tion.

August 20, 1924.

S. G. Dunwiddie,

District Attorney,

Janesville, "Wisconsin.

You state that a police officer arrested a man who was intoxi
cated and driving an automobile, and that the police officer then
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directed a private citizen from Illinois, who was present, to take
the automobile and drive the same to the police station. On the
way to the police station this citizen discovered a package on
the floor of the automobile which contained bottles and upon
analysis showed that the bottles contained beer which upon
being tested showed that it contained over 4 per cent of alcohol.
You inquire whether this beer can be used as evidence against
the man arrested, no search warrant having been in possession
of the officer or the private citizen when he found the liquor in
the automobile.

In the case of Boyer v. State, 180 Wis. 407, our court held that
the search of an automobile without a search warrant was un

lawful and that the liquor thus obtained could not be used in

evidence against the owner of the automobile in a criminal prose
cution for transporting liquor unlawfully. In that case, how
ever, the owner of the automobile was not legally arrested prior

to the search of the automobile. The Iloyer case is not decisive

of the question submitted by you, as under your statement of
fact the accused was legally arrested by the officer for commit
ting an offense in his presence, he being drunk, and also for
driving an automobile while intoxicated.

It is well settled that a person legally arrested and in the
custody of the law on a criminal charge may be subjected to a
personal search and examination, even against his will, for
evidence of his criminality and such evidence may be used

against him without violating his constitutional right. 35 Cyc.
1271.

In the case of Thornton v. State, 117 Wis. 338, our supreme
court announced this general principle of law in the following
language, p. 346:

*  * Not only in this country ever since the adoption of
the constitution, but in England long before, it has been usual,
upon the arrest; of the prisoner, to subject him to a search.
This is done as well for the purpose of safety of custody and
incarceration, to ascertain the presence of weapons or imple
ments of escape, as for purposes of discovery. It had become so
entirely well established as not an infringement of legitimate
personal rights before our constitution was adopted, and has
been so universally treated since, that it must be assumed not to
have been within the class of unreasonaMe searches and seizures
which the fourth amendment to the constitution of the United
States prohibited, in language later adopted into our own con
stitution."
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The specific question then confronting us is whether this rule
is broad enough to authorize the search not only of the person
but also of his baggage, or grips, or automobile in possession of
the person arrested at the time of arrest. In 8 R. C. L. sec. 193,
the rule is stated thus:

<<# # # Where a man stands charged with crime, and an

instrument or device is found upon his person or in his pos
session which was a part of the means by which he accomplished
the crime, those instruments, devices, or tokens are legitimate
evidence for the state, and may be taken from him and used for
that purpose."

The case of Manning v. Roberts, 179 Ky. 550, furnishes an il
lustration of the right of an officer to search without a warrant

the personal baggage of ah offender against the law when the
offense is committed in his presence. In that case the game
warden found the offender hunting and saw the feathers and

legs of birds sticking out of the saddlebags in his possession.
When the offender could not produce a hunting license, the
game warden took possession of the saddlebags and counted the
birds therein. There was a suit brought for damages .against
the game warden which resulted in a judgment in favor of the

game warden, the court holding that the birds in possession of
the offender were lawfully taken by the officer.
In the ease of Smith v. Jerome et al., 93 N. Y. Sup. 202, it was

held that a police officer may search the person of one lawfully
arrested and also the room or place in which he is arrested, and

also any other place to which he can get lawful access for articles
that may be used in evidence to prove the charge on which he is
arrested. The court said, p. 203:

have no statute defining this power or pre
scribing this duty, but the ends of justice require that they
should exist, and they have been exercised under the common
law from time immemorial. The authorities on this head seem
to be few, but only because the thing has seldom if ever been
questioned."

In the case of People v. De Cesare, 190 N. W. 302, a late Michi
gan case, the sheriff was informed that the defendant had at
tempted to sell whiskey, which the court held justified him in
believing it and apprehending the defendant without a warrant

on a reasonable ground suspecting him of committing a felony.
Under the Michigan law the violation of the liquor law was a
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felony and the court held that the automobile of the defendant
could be lawfully searched on his arrest without a search
warrant.

In the case of State v. Quinn, 97 S. E. 62, 3 A. L. R. 1500, from
the state of South Carolina, the officers followed an automobile

on the highway, and when the ear of the defendants was stopped
by a freight train at the railroad crossing, caught up to it. They

went up to the ear, saw the defendants in a drunken condition

and found in the car several bottles containing intoxicating

liquor. The court held that there was no illegal act in the officers

taking the liquor, and that it could be used as evidence against
the defendants.

In the case of Vachina v. United States, 283 Fed. 35, it ap
peared that officers entered the premises where they had a right
to be without a search warrant and saw liquor on the floor. The

court hold that no search warrant was necessary to seize contra
band property where it could be seen without a trespass.

In the Hoyer case, our supreme court referring to the Michi

gan case People v. Be Cesare, supra, said on p. 415, it

"may be distinguished in that the search there was made at the
time the defendant was being arrested upon what was deemed
sufficient probable cause to suspent him of being guilty of then
committing a crime."

The court further said, p. 415:

"In most if not all of the other cases cited on behalf of the
state substantially the same situation was presented as in the
Be Cesare Case. None of the cases so cited affect our conclusion
as here reached.''

"We are justified on the above authorities to answer your
question in the affirmative. The automobile was in possession

of the offender when he was lawfully arrested for committing a
misdemeanor in the presence of the officer, and the officer had

the right to search not only his person but also the automobile
in his possession at the time when he was arrested.
JEM
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Criminal Law—Gambling—Lotteries—Distribution of card by
proprietor of shop selling men's and women's apparel in which

holder of card is given right, if number on card corresponds with
number publicly placed in store, to one dollar in cash or cer

tificate for two dollars which may be used in trade on any
merchandise, is not in violation of sees. 4523, 4529, or 4537, Stats.

August 20, 1924.
Eugene "Wengert,

District Attorney,
Milwaukee, Wisconsin.

You state that one of the firms at Milwaukee have a men's

and women's apparel shop, and in order to stimulate trade, they

have devised a scheme whereby they circulate small cards read
ing as follows:

"$500.00 cash given away. Bring this card to our store and
compare this number—10658—with the numbers publicly placed
in our store. Should your numbers compare with any, you will
receive Free One Silver Dollar, or a certificate for Two Dol
lars in trade on any merchandise you may select. Numbers will
be placed on Wednesday and Saturday mornings. Make it your
business to call often. No red tape. Call on your way to work,
during lunch hour, or after work. We are open from 8:00 A. M.
to 6:30 P. M. R. J. Winter (cut). High quality men's and
women's apparel. Open Mondaj', Friday, and Saturday eve
nings, opposite Majestic Theatre, third floor. September 21,
1924, expfration of campaign."

On the opposite side of the card the goods offered for sale
are advertised.

You state that these cards are distributed from house to house

and are circulated at places where the general public usually
gather; that there is no consideration charged for the cards, that

anyone having one bearing a number which compares with a
number published in the store is entitled to either a dollar in

cash or two dollars in trade. Two dollars, if desired in trade,
can be applied toward any purchase in the store of any article
costing more than two dollars.
You inquire whether this is in violation of sees. 4523, 4529 or

4537, Wis. Stats.

Sec. 4523 prohibits the setting up or promoting of lotteries.

It cannot be in violation of this statute for the reason there is

no consideration paid for the card. See IX Op. Atty. Gen. 9,
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where it is held that a valuable consideration to guess is neces
sary to constitute a lottery scheme. Neither is it a gambling

device for there is no gambling contract entered into by the
parties for the same reason that there is no consideration to the

so-called contract. As was said in the opinion above referred to,
p. 11,

"If the coupon is obtained without money, without consid
eration or without the rendering of services, or some form of a
valuable consideration, the scheme merely constitutes a method
for the distribution of a gratuitous gift."

It cannot be in violation of sec. 4537 as it does not come

within the express language there used. There is nothing of
value given to the purchaser in addition to the thing sold.

JEM

Corporations—Securities Law—Real Estate—Plan of doing
bi^iness of real estate corporation, on application under "blue
sky law" for permit to sell its stock, considered, and such cor

poration held not to be under supervision of insurance commis
sioner or banking commissioner; agents and salesmen selling
real estate of such corporation for it for compensation are under

jurisdiction of real estate brokers' board, although corporation
sellinff its own real estate is not.

August 21, 1924.

G. S. Canright, Director,
Securities Division,

Railroad Commission.

I have examined the documents submitted with your letter of

June 10, supplemented by the amended contract form submitted
with your letter received August 19, comprising the plan of
doing business of a corporation to be known (under the amended
plan) as the "Homestead Founders Corporation," which has
made application to you for a permit under the provisions of
sees. 183.25 to 183.45, Stats., to sell its own common and pre
ferred stock. Referring to said documents, you ask the following
questions:

1. Is the said corporation an insurance company within the
meaning of sec. 183.28, Stats., providing
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"that no permit shall be issued for the sale of securities of an
insurance company • • • without the approval of the
insurance commissioner"?

To this question my answer is in the negative.
The amended plan eliminates all insurance terminology and

contract provisions contained in the original plan submitted, to
which objection was made both by you and by the attorney

general.
2. Is the business of said corporation on the proposed pla,n

subject to the control and supervision of the banking commis
sioner within the meaning of subsec. (1), subd. (e), sec. 183.26,
Stats., which exempts from the requirement of a permit

"securities issued by any bank or trust company or building and
loan association or land mortgage association or other corpora
tion organized under the laws of this state * • * and whose
business is by law subject to the control and supervision of the
banking commissioner; * * *"?

My answer to this question is also in the negative.

The form of contract constituting the amended plan of doing
business is, in my opinion, nothing more or less than a plan of
selluig real estate (houses and lots) to purchasers thereof from
the corporation under a land contract which contains some

unique provisions. As, for example, a table of computed and
exact amounts at the end of each contract year of paid up values,

unpaid values, cash repurchase values, and extended terra values
per $1,000 of purchase price. The contract appears to be an
attempt to standardize the computation of taxes, depreciation

and repairs made by the vendor, at the time of the sale upon
an initial payment and to fix the equity of the purchaser at the

moment of any default, the installments agreed to be paid by the
purchaser being uniform and including all interest, taxes, depre
ciation and other charges. Under the contract the vendor
agrees to repurchase the property from the vendee at the end
of any contract year for the amount stated in the table of repur
chase values. Or, the vendee at his option may after default
retain possession and occupancy of the premises for the number

of days or years and days stated in the table of extended term
values.

It seems clear that a corporation selling its own land under
such a contract can in no sense be considered as a loan and

building association within the meaning of ch. 215, Stats., nor an



Opinions of the Attorney General 465

"investment, loan, benefit, co-operative, home, trust or guaranty
company''

•within the meaning of ch. 216, Stats.
3. Is the sale of real estate by the said corporation, under

the amended plan of doing business, through its salesmen sub
ject to the jurisdiction of a "Wisconsin real estate brokers' board?
I think this question does not admit of a categorical answer.
The corporation itself, in the sale of its own real estate, is

clearly not a real estate broker or salesman within the definitions
of sec. 136.01. .

It is my opinion, however, that if real estate owned by the
corporation is sold under the proposed contract form to pur
chasers thereof by agents and such agents receive compensation
for making such sale, such agents, by whatever title they may
be called, are brokers, and may be real estate salesmen, within
the definitions of said section, and are required to have a license
from and are under the 3urisdiction of the Wisconsin real estate
brokers' board.

" 'Real estate broker' means any person, firm or corporation,
not excluded by subsection (3) of this section, who, for another,
and for commission money or other thing of value:
"(a) Sells * * * or offers or attempts to negotiate a

sale, exchange, purchase * * * of an interest or estate in
real estate." Sec. 136.01, subsec. (2), subd. (a).

Such agents clearly are not receivers or other persons acting
under coui-t orders, or public officers performing official duties,
or banks, trust companies, etc., or employes of any such, which
are the only classes excluded by subsec. (3) of said section.

" 'Real estate salesman' means one who is employed by a
licensed real estate broker to sell or offer for sale • • •
or to negotiate the purchase or sale or exchange of real estate,
•  * Sec. 136.01, subsec. (4).

Salesmen employed by agents selling real estate for said cor
poration for compensation, if licensed, come within this definition
and are required to be licensed under subsec. (5) of said section.
No opinion is expressed as to the financial soundriess of the

plan or desirability of the contract.
FEE
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Courts—Minors—Board of control is, by statute not by ap
pointment of any court, legal guardian of minor child com
mitted to state public school and is not deprived of custody of
such minor merely by appointment of guardian of such child by
county court which did not enter order of commitment; appoint
ment of guardian by county court does not supersede statutory
guardianship, but custody of child may, in proper proceedings,
be awarded to parents by committing court. On facts stated,
board of control is not required by mere appointment of par
ents as guardians by county court to .surrender custody of child
to parents, although it may do so under its general power as stat
utory guardian of child.

Board of Control.

August 22, 1924.

It appears from your statement, a letter from an attorney
and a copy of letters of guardianship enclosed therewith that
prior to 1918 one E. P., a minor child of one B. P. (the mother)
was duly committed to the state public school at Sparta by the
superior court of Dane county acting under its juvenile court
jurisdiction; that subsequently the child was, by the state school
and the board of control, placed in the family of one H. R. and
wife of Columbia county; that in 1918 or 1919, on the petition
of the said H. R. and wife, with the consent of the state board
of control, without notice to or consent of the parents of the
child, an order of adoption of said child by the said H. R. and
wife was duly entered by the county court of Columbia county;
that in March, 1923, the mother of the child petitioned the county
court of Dane county for the appointment of a guardian of
the person of the child, notice of such application being given
to the secretary of the board of control; that on March 19, 1923,
the said county court entered an order appointing the mother
of the child as such guardian; that the state board of control did
not appear in said guardianship proceedings; that later in 1923
the county court of Columbia county, after a hearing on the
petition of the mother and on the authority of Lacher v. Venus,
177 "VVis. 558, set aside the order of adoption entered in 1918
or 1919 and held the same for naught on the grounds that no
notice of the adoption proceedings was given to the mother of
the child; that thereupon the state board of control resumed its
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statutory control and custody of the child; that demand has been
made upon the state board of control for the surrender of the
custody of the person of the child to the mother under the letters
of guardianship granted by the county court of Dane county.
You ask to be advised (a) whether the order of the county

court of Dane county, making the mother the guardian of this
child, sets aside the order of the superior court of Dane county
committing the child to the state public school, and (b) whether
the board, under the order of the county court in the guardian
ship proceedings and upon the demand of the mother, should
surrender the custody of the child to the mother.
The question is not entirely free from difficulty. After care

ful consideration, however, I have arrived at the conclusion that
the answer to the first part of the question, (a), is in the negative,
and as to the second part of the question, (b), that the answer
is that the board may, but is not required to, surrender the cus
tody of the child to the mother.
On the commitment of the child to the state public school by

the superior court of Dane county, the board of control became
the legal guardian of the child, not by an appointment by any
court, but by the force of the statutes, now subsec. (2), sec. 48.22,
Stats. Guardianship of Knoll, 167 "Wis. 461. On the adoption
of the child by H. R. such guardianship, had such adoption been
legal, would have ceased under subsec. (3) of said section; but
the adoption proceedings, having been duly set aside, vacated
and held for naught, the situation is the same as if there never
had been any adoption proceedings, and the statutory guardian
ship of the board of control by reason of the commitment by the
superior court has continued from the time of such commitment.
XI Op. Atty. Gen. 570; XII Op. Atty. Gen. 79.
I think that the statutory guardianship of the board of con

trol cannot be superseded by an order of the county court
merely appointing a guardian over the child, and that as long
as the commitment order of the superior court remains un
modified by that or another court of competent jurisdiction
such statutory guardianship of the board continues in full force
and effect.

That the court making the commitment (or perhaps the

county court) might, on proper application, notice of hearing
and showing that by reason of changed circumstances since
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the commitment the mother is now of sufficient ability to sup
port and care for the child and is now a fit and proper person
to have her care and custody, award the care and custody of
the child to the mother was held in the case 167 Wis., Guardian
ship of Knoll above cited; but, as I read that case, the mere
appointment of a guardian by the county court, in the case of
the statutory guardianship already existing, does not effect
such a change in the custody of the child.

Neither the case of Lacker v. Venus, hereinbefore referred
to, nor that of Boslund v. Rice, 179 Wis. 531, cited by the at
torney for the mother, are decisive of the question herein dis
cussed. They relate only to the validity of adoption proceed
ings. In the Knoll case, on the other hand, the application of
the mother was to the court which had committed the child to

the state public school, and while the application was in form
for the appointment of a guardian the supreme court treated
it as an application to the committing court for an order award
ing the custody to the parents because of a change of the cir
cumstances of the parents since the commitment, and remanded
the case to the committing court with directions to proceed fur
ther to determine whether the mother was of sufficient ability
to support and care for her children and was then a fit and
proper person to have their care and custody.
It follows, if I am correct in the opinion above expressed,

that the board of control is not required to surrender the cus
tody of the child in question to the mother under the facts as
they now exist. Nevertheless, the board may, in its discretion,
under its general powers as the statutory guardian, place the
child with the mother in the same way that it might place her
with some other person or family if the board finds that she is
a responsible and suitable person to have the custody. Subsec.
(2), sec. 48.22—XI Op. Atty. Gen. 570.
FEB
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Appropriations and Expenditures—Education—State Aid—
Special state aid cannot be paid under provisions of see. 40.41,
subsec. (2), Stats., unless school has been in operation 180 days.
Payment of state aid under provisions of sec. 20.24, subsec. (5),
subd. (b), must be left to discretion of state superintendent where
school has not been in operation 160 days.

August 22,1924.

John Callaiian,

State Superintendent of Public Instruction.

In your letter of June 25 you state that in July, 1923, a rec
ommendation was made by a supervisor of your department to
a school district maintaining a thi'ee-teacher state graded school
to provide an adequate heating and ventilating system and to
install a fire escape. The installation of the heating and ven
tilating system was not conunenced until December 3, 1923, at
which time the schools were closed. The installation was com
pleted January 23, 1924, when school was again convened. The
period during which the school was not in operation, exclusive
of the Christmas recess, amounted to 28 days. The school was
in operation for 152 days.
You inquire whether under these facts the school district may

receive state aid under the provisions of sec. 20.24, subsec. (5),
subd. (b), Stats., and special state aid under the provisions of
sec. 40.41, subsec. (2), Stats.

Sec. 40.41 (2), Stats., provides that a school board of any
school district maintaining a graded school but no free high
school nor school of a grade equivalent to a free high school, town
free high schools excepted, may receive special state aid if cer
tain requirements are complied with, one of which is that

"school shall be maintained in a district receiving such aid at
least nine school months.''

The provisions of this section are so clear that there is no room
for construction. Unless a school has been in operation for 180
days, special state aid cannot be granted. Under the facts in
this ease, the school was in operation for only 152 days, conse
quently, no special state aid can be paid to the district.

See. 20.24, subsec. (5), subd. (b), Stats., which provides for
state aid to school district, reads in part as follows:
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"No apportionment shall be made * • * to any village
or town for any school district therein for any year during which
such district shall not have maintained a common school * * *
for at least eight months; unless the state superintendent shall
be satisfied that such school was maintained and so taught for at
least three months, and the failure to maintain and so teach
it for eight months was occasioned by some extraordinary cause
not arising from intention or neglect on the part of the respon
sible officers."

Under the provisions of the section above quoted, the state
superintendent is vested with the power to determine whether a
school district is entitled to state aid in cases where the school
has not been in operation for 160 days. Hence, the determina
tion in this case as to whether state aid shall be paid is a matter
which should be properly decided by the state superintendent
and not by this department.
ML

BanJiS and Banking—Delinquent stockholders should be joined
in one suit brought by commissioner of banking for collection of
assessment.

August 22, 1924.
W. H. Richards,

Deputy Commissioner of Banking.

In your letter of recent date yon say that certain stockholders
of the Greenwood State Bank have failed to pay in the par value
of the stock held by them and you ask whether these delinquent
stockholders may be joined in one suit, brought by the commis
sioner of banking, for the collection of the assessment.

See. 221.42, Stats., provides in part:

"The stockholders of every bank shall be individually liable
equally and ratably, not one for another, for the benefit of crcdi-
tors of said bank to the amount of their stock at the par value
thereof, m addition to the amount invested in said stock. * • •
Such liability shall accrue and become due and payable as to the
stockholders of any bank forthwith, upon the commissioner of
banking taking possession of the property and business of such
bimk under the provisions of the statutes, and may be enforced
by him, in an action brought in his name, in the circuit court of
the county in which such bank is located. • ♦
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In Coleman v. White, 14 Wis. 700, an action was brought under
a section of the banking law which provided:

"The stockholders in eveiy corporation or association organ
ized under the provisions of this chapter, shall be individually
responsible, to the amount of their respective share or shares of
stock, for all its indebtedness and liabilities of every kind."

The court said on page 702:

*  • All the stockholders should be made defendants,
because they too have a common interest, and without their pres
ence it is impossible to adjust their rights and liabilities, and pro
tect them from unequal and oppressive burdens."

See, also, Dietrich v. Estate of Loney, 169 Wis. 469, and cases
there cited.

Although the present banking act provides that the suit to
enforce the stockholders' liability should be brought in the name
of the commissioner of banking, the nature of the action remains
essentially the same as it was in the Coleman case; and it fol
lows, therefore, that all delinquent stockholders should be joined
in one action for the collection of the assessment.
ML

Mothers' Pensions—Under see. 48.33, Stats., mother s pension
may be paid to orphanage.

August 22, 1924.

Harold E. Stafford,

District Attorney,

Chippewa Palls, Wisconsin.

You state that a widow in your county has been drawing county
aid for the support of her three children, ranging in age from
two to six years; that up to the present time the children have
been living with their mother at her own home in your city, but
recently she has placed the children in an orphanage and now
asks that the mother's pension be paid over to the orphanage
instead of to her for the support of .the children; that the or
phanage is not in your county and is not a public institution and
the rule of the orphanage is that the parent of the children re
ceived into the institution shall pay for the support of the
children at the rate of ten dollars per month, but that this rule
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is not adhered to in all cases, and if the parent is unable to make
the payment the orphanage, nevertheless, talces the children, and
the parent pays what he or she may be able to pay, if anything.
You inquire whether county aid may properly be granted,

under such conditions.

Sec. 48.33 subsec. (4), provides,

"Upon such investigation the judge may, as the best interest
of such child requires, grant aid to it or to its parents or to any
person having the care and custody of such child, or commit
such child to the state public school, or place such child in the
home of a relative or friend of the family or in the home of a
person interested in public welfare or make such other disposi
tion of such child as he may deem wise."

Subsec. (5) provides:

"Aid for dependent children shall only be granted upon the
following conditions: There must be one or more children living
with or dependent upon the mother or grandparents or person
having the care and custody of such children," etc.
I see no reason why the word "person" in these sections may not
include an incorporated orphanage.
In sec. 4971, subsec. (12), it is provided that the word "per

son" in the statute of this state may extend and be applied to
bodies politic and corporate as well as to individuals.
I am of the opinion that under the circumstances the aid may

be paid to the orphanage if the judge in his discretion thinks it
is for the best interest of the chikl.

JEM

Dairy and Food—Soft Drinks—Inspection fees collected un
der see. 98.12, subsec. _(9), go to general fund not to dairy and
food commissioner's fund.

August 25, 1924.
J. Q. Emery,

Dairy and Food Commissioner.

Under date of August 11 you inquire what you, as dairy
and food commissioner, are required to do with the inspection
fees collected by you under the provisions of sec. 98.12, subsec.
(9), Stats. Your specific question is whether these fees go to
the general fund or whether they go to the dairy and food com
missioner's fund.
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Subsec. (9) was added to our statutes by eh. 331, laws of 1923.
Sec. 98.12 was formerly sec. 14106—11, Stats., and was renum
bered by ch. 152, laws of 1923. Subsec. (9) was added to the
statutes as an amendment to sec. 14106—11. In the revision of

1923 this section was placed in its present position. The statute

relative to the appropriation for the dairy and food commis
sioner provides as follows:

"All license fees collected by the dairy and food commissioner
under the provisions of section 98.12 of the statutes shall be
paid within one week of receipt thereof into the general fund
of the state treasury. All moneys so deposited are appropriated
for the use of the daily and food commissioner to carry into
effect the provisions of section 98.12." Sec. 20.59, subsec. (5),
Stats.

You will note that the section of the statute above set forth

refers only to license fees, whereas the fees collected by you
under subsec. (9), sec. 98.12 are denominated inspection fees.

"Inspection" has been defined as follows:

"The examination of certain articles made by law subject to
such examination so that they may be declared fit for com
merce." 2 Bouvier's Law Dictionary, p. 1603.
"A license to carry on a business or trade is an official per

mit to carry on the same or perform other acts forbidden by
law except to persons obtaining such permit." 2 Bouvier's Law
Dictionary, p. 1976.

There appears, therefore, to be a well defined distinction be

tween a license fee and an inspection fee. I am therefore of

the opinion that inspection fees collected by you under subsec.
(9), sec. 98.12, are not governed by sec. 20.59, subsec. (5), and

that, therefore, such inspection fees should be paid by you into
the general fund.

CAE
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Beal Estate—Publisher who agrees to print catalog list of
farms for sale with names and addresses of owners and to ad

vertise in certain papers that such catalog will be mailed to all
persons requesting it, for which owner agrees to pay publisher
$15, is not required to be licensed as real estate broker or sales
man under provisions of sec. 136.Q1, Stats.

J. W. Everett, Assistant Secretary,

Wisconsin B,eal Estate Brokers' Board.

August 25, 1924.

You have submitted a form of contract, some advertising mat
ter and a statement by you of the plan and method used by the

"Wisconsin Farm and Home Seekers Service Bureau of Mans

field, Wisconsin, in carrying on its business, and you ask to be
advised if this is in violation of sec. 136.01, Stats., such bureau
not having been licensed as a real estate broker under that law.

The statement, contract and advertising matter are too long
to quote here, but in general the subscriber agrees to allow the
bureau to advertise his farm in its pictorial farm catalog, for

which he agrees to pay $15, the bureau to take photographs of
the buildings and furnish the subscriber twelve copies, and to

give a description of the place and the name and address of the
subscriber in its list catalog which is to be mailed to all persons
writing for the same, and this catalog is to be advertised in the

classified columns of five agricultural papers named during cer
tain months, and, when that advertising is completed and a copy
of the catalog is furnished to the subscriber, payment of the $15

is to be made.

Subsec. (5), see. 136.01 (the real estate brokers law), provides

that on and after January 1, 1920, no person shall engage in or
follow the business or occupation of, or advertise or hold him

self out as, or shall act temporarily or otherwise as a real estate

broker or real estate salesman in this state without first procur
ing a license therefor as provided in this section, etc.
Does this scheme violate the law?

The things there prohibited are: fir.st, engaging in or follow
ing the business of real estate broker or salesman or, second,
advertising or holding himself out as such. Clearly, this bureau

does neither. Its contract is very specific. It agrees to print
a catalog, giving a description of the farms with the names and
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addresses of the owners and to advertise that catalog in the
papers named, and in case anyone writes for the catalog, it is
to be mailed and if anyone so receiving the catalog is attracted
by any such advertisement, he can then write to or visit the
owner and make the deal direct with him if they can agree on
terms satisfactory to each.

I see no difference in principle between this scheme and the
ordinary mercantile or business advertisement, except that the

prospective buyer has first to write or call for the catalog to
get his list of bargains and where to go to get them, while in

the usual mercantile or business advertising the description of
the article, the place and name of the owner, and sometimes the

price is all disclosed in the advertisement, but not infrequently
an advertisement gives just enough information to interest the

inquisitive person and then advises that full particulars can be
had by calling or writing to the address named which is prac

tically the scheme here.
I do not think this bureau is doing the business of a "real

estate broker" or "real estate salesman" and, therefore, is not
required to be licensed under the law.
TLM

Trade Begulations—Trading Stamps—Card issued with pur
chase of goods providing for merchandise privilege not redeem

able only in cash violates trading stamp act.

August 25, 1924.
Stanley G. Gordon,

District Attorney,

La Crosse, Wisconsin.

In your letter of August 13 you submit a card which certain
dealers in your city propose to give with purchases of merchan
dise. You inquire whether the giving of such cards would be in
violation of the trading stamp law.

Inasmuch as you do not submit any information regarding
the proposed plan of operation, this opinion will be based solely
upon the card enclosed in your letter.

The reverse side of the card bears the following advertise
ment or notice:
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"Our Cards Mean Factory Price to You
Boudoir Electric Lamp

Beautiful polychrome fiuish with 6 feet of cord. Excellent
for Milady's boudoir.
Regular Price $3.50
Tour Saving 2.11

Our Bargain Price $1.39
Shipping weight, 5 pounds.

Add proper amount for postage.
Mail 20 of our cards and $1.39 to
(Name of Distributing Company)

Chicago, III."

I am of the opinion that the giving of these cards would con
stitute a violation of sec. 134.01, Stats., commonly known as the
trading stamp act.

The card submitted offers a merchandise privilege which is

not redeemable only in cash. I refer you to the following opin
ions of the attorney general which have passed upon this ques
tion : XIII Op. Atty. Gen. 52; XII, Op. Atty. Gen. p. 599. I
also direct your attention to the fact that the card is redeem
able apparently only at the office of a distributing company
which is located in the city of Chicago.
In the case of State ex rel. Downey-Farrel Co. v. Weigh, 168

"Wis. 19, it was held that a-provision in a coupon that it should
not be sent to the corporation issuing it but should be redeemed
only by another corporation which was engaged in the trading
stamp business and must, therefore, be recorded more as an in
dependent contractor than as an agent, servant or employe of
the issuing corporation, was in violation of the statute.
I therefore advise you that on the information submitted to

us, it would appear that the giving of these cards would be a
violation of our statutes.

CAE
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Elections—Voter is not required to vote for candidate whose
nomination paper he may have signed, but in signing nominating
paper he declares that he has present intention of supporting
candidate.

August 25, 1924.
L. W. Hull,

Assistant District Attorney,

Oshkosh, Wisconsin.

In your letter of August 20 you inquire whether a voter is

required to vote for the candidate whose nomination paper he
may have signed.

Sec. 5.05, Stats., after setting forth the introductory portions
of the nomination paper, provides this declaration to be made
by the voter:

"And I further declare that I intend to support the candi
date named therein."

I find no requirement in our law that a voter must vote for

the candidate whose nomination paper he has signed. The
declaration set forth above would appear clearly to be merely

a declaration of a present intention.
Tour question, therefore, is answered in the negative.

CAE

Counties—Soldiers' Belief—Soldiers' relief commission can
grant aid to widow of ex-soldier as soon as she resides in munici
pality in county. She is not required to have legal settlement
therein.

August 25, 1924.

V. M. Stolts,
District Attorney,

Eau Claire, Wisconsin.

In your communication of August 21 you state that a widow

of an old soldier and her 44-year-old daughter who is nearly
blind, moved into a town in your county in April, 1921; that
they moved to this town because they could get the use of a
house, garden and wood without any charge; that at the time

the widow moved into this town she was receiving $240 a year
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froin the soldiers' relief commission in the county in "which she

had a legal settlement. She continued to receive this aid which
she used to support herself and dependent daughter until De
cember, 1923, when the county discontinued her allotment; that

she has now made application to the soldiers' relief commission
of your county for aid, and you inquire whether under the facts

stated she is entitled to relief.

Under sec. 45.11 the relief given by the soldiers' relief com
mission goes to resident indigent persons of the classes men
tioned in sec. 45.11. It clearly appears from your statement that
the widow and her daughter have made their residence in your

county. Nowhere in this statute do I find a provision which re
quires a recipient of this aid to have acquired a legal settlement
in the county. That it has been the practice to give the relief

to residents in the county even though they had not acquired
a legal settlement is clearly shown by Juneau County v. Wood

County, 109 Wis. 330.
You are therefore advised that it is my opinion that relief may

be granted to the persons under consideration by the soldiers'

relief commission of your county.
JEM

Physicians and Surgeons—Optometrist is not authorized to
use title "Doctor."

J. A. Lonsdorf,
District Attorney,

Appleton, Wisconsin.
You submit the following:

August 26, 1924.

"One who has completed one thousand hours of resident study
at a school such as the Northern 111. Col. of Ophthal'y & Otol
ogy, and has been duly examined and licensed by our state
board of examiners asks whether he may use the title, ' Doctor,'
provided he adds after his name the title, 'O. D.,' 'Doctor of
Optometry,' for example, 'Dr. Jones, 0. D.' or 'Dr. Jones,
Optometrist.' "

Subsec. (3), sec. 147.02, provides:

"No person not possessing a license to practice medicine, sur
gery or osteopathy, shall use or assume the title 'doctor' or ap
pend to his name the words or letters 'doctor,' 'Dr.,' 'specialist,'
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'M. D.,' 'D. 0.,' or any other title, letters or designation which
represents or may tend to represent him as engaged in the prac
tice of medicine, surgery or osteopathy."

Sec. 147.09 provides a penalty for its violation.
It appears that this person does not possess a license to prac

tice medicine, surgery or osteopathy in the state of "Wisconsin.
He is, therefore, expressly prohibited from using the title "Doc
tor." The statute is explicit and it is not open to construction.
The question is answered in the negative.

JEM

Elections — Citizenship — Military Service — Membership in
state militia does not have effect automatically of making non
resident citizen of Wisconsin.

August 27, 1924.
Ralph- M. Immell,

Adjutant General.

You have submitted the question to this department which
was contained in a letter to Mr. Geo. P. Hambrecht from B. E.

Nelson, president of Stout institute, whether those students of
Stout institute whose homes are not in Wisconsin but who are

members of the state militia have automatically become citizens
of Wisconsin through membership in the state militia.
In answer will say that we know of no statute or rule of law

that has the effect of making a member of the state militia a
citizen of this state. I understand that this question was asked
for the purpose of deciding whether such students are entitled
to instruction in the Stout institute without paying a tuition.
In sec. 41.251 it is provided:

"Any student attending Stout institute who shall not have
been a resident of the state for one year next preceding his first
admission thereto shall pay a tuition fee of one hundred twenty-
four dollars for the school year, and a proportionate amount
therefor for attendance at the summer session."

It then authorizes the board to charge tuition at the rate of $124
per school year for any student who shall not have been a bona

fide resident of Wisconsin for one year next preceding his first
admission to Stout institute, etc.
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You "will note that the citizenship of the student is not a
necessary qualification to attend Stout institute without paying
tuition but residence of one year in this state next preceding his

first admission to Stout institute is required. A citizen of the
United States who moves into "Wisconsin and makes it his perma

nent home is a citizen of the state, for the 14th amendment to
the constitution of the United States contains the following:

"All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside."

You will see by this that a person may be a citizen and still not
be entitled to free tuition in Stout institute while others may not

be citizens of the state but as long as they have resided within
the state previous to their admission to Stout institute they may
attend the same without paying tuition.
JEM
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Education—Industrial Education—Board of industrial edu

cation of one municipality cannot conduct apprentice school in
another municipality. Individual members of board would be
personally liable for money illegally expended.

September 3, 1924.
George P. Hambrecht, Director,

State Board of Vocational Education.

In your letter of August 21 you ask:
(1) Has the board of industrial education of the city of Fond

du Lac any legal right to supply the necessary teachers and
partial equipment for conducting an apprentice school at the
Soo shops in North Fond du Lac, an incorporated village lying

a mile or so outside of the city?
(2) If such school were organized, would individual members

be personally liable for the money so expended?
Subsec. (1), sec. 47 15, Stats., provides, in part,

"In every town or village or city of over five thousand inhabi
tants there shall be, and in towns, cities and villages of less than
five thousand inliabitants there may be a local hoard of indus
trial education, whose duty it shall be to establish, foster and
maintain vocational schools for instruction in trades and in
dustries, commerce and household arts in part-time-day, all-day
and evening classes and such other branches as are enumerated
in section 41.17."

This subsection, as wi "* as other provisions unnecessary to quote

here, indicates decisively that boards of industrial education are
boards of the particular municipalities in which they are or
ganized.

"The general doctrine is clear that such [municipal] cor
porations cannot usually exercise their powers beyond their own
limits. The right to exercise extra-territorial powers can only
arise by express grant of authority * * • or by necessary
implication from other powers granted * * Becker v.
The City of La Crosse, 99 Wis. 414, 419.

There is nothing in the statutes expressly giving the boards of
vocational education power to run schools outside of the munic
ipalities for which they are organized—indeed, it is unlikely
that the legislature could grant the power to the board of one
municipality to conduct a school in another municipality. It

must be held, therefore, that the board of industrial education
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of Fond du Lac cannot legally supply the necessary teachers
and equipment for conducting an apprentice school in North
Fond du Lac.

Money illegally paid out by public officials may be recovered
from the officers who made the illegal payment. Wilcox v.
forth, 154 "Wis. 422; Neacy v. Drew, 176 Wis. 348, 360.

If the school board of Fond du Lac expended money for con
ducting a school in North Fond du Lac, the members of the
board would be personally liable for the money so expended.
ML

Trade Begulatwn—Restraint of Trade—Contract by automo

bile dealer not to handle used ears, which agreement is subject
to two weeks' cancellation clause but contains no limitation upon

amount of territory from which dealer is excluded, is restraint
of trade which is limited reasonably in time but is not limited
reasonably in space and, to latter extent, is unlawful, unless

court can say that no detriment to public exists in fact in par
ticular case.

September 3, 1924.

John A. Lonsdorf,
District Attorney,

Appleton, Wisconsin.

Your letter of August 22 submits a "trustee agreement" and
"supporting dealer agreement" used by the Percy Chamber
lain Associates, Incorporated, a Michigan corporation. You
ask whether these contracts violate the antitrust law of Wis

consin.

The "trustee agreement" represents a purely fiduciary ar
rangement for the handling of certain finances and has no bear
ing upon the statutes relating to restraint of trade and monopoly.
The "supporting dealer agreement" is a contract between

Percy Chamberlain Associates, Incorporated, and an automobile
dealer, whereby the first party agrees to establish a "Motomart"
in the particular city for the sale of used cars and the automo
bile dealer agrees to go out of the used car business.
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This promise of the automobile dealer to cease handling used
cars is the provision, and the sole provision in the contract,
which raises an issue under the antitrust law.

The question obviously is whether this clause represents an
unlawful restraint of trade.

That it constitutes some restraint of trade is self-evident.

The dealer is restrained from dealing in used cars to the extent
specified in the contract.
But the antitrust law does not penalize every restraint of

trade. That enactment—according to judicial construction—
prohibits only those restraints which are unreasonable. A rea
sonable restraint of trade is still lawful. Moreover, the term
"reasonable restraint of trade" is to be given its common law
significance, as determined by the decisions in cases between
private parties which were adjudicated before the passage of
the antitrust statutes as penal statutes. Standard Oil Go. v.
U. 8., 221 U. S. 1 (1911); Fulp Wood Co. v. Green Bay Paper
^ Fiber Co., 157 "Wis. 604 (1914). '

The question, then, is whether the restraint of trade imposed
by the present contract is reasonable, within the meaning of
common law cases. We are fortunate in having several Wis
consin decisions in point.

Those decisions hold unanimously that an agreement to stay
out of a particular business is not an unlawful restraint if it is

limited reasonably in time and place.
This criterion of reasonableness is necessarily indefinite and

its application to the instant matter can be made only by resort

to what has been sanctioned in the past, that is, to a considera
tion of just what limits upon time and place have been held

reasonable by the courts.
At least four Wisconsin decisions have sustained contracts

whereby the vendor of a business agreed not to re-engage in that
business for a period of five years, the restriction being confined
to the particular municipality in which the party had operated.
WasJiburn v. Dosch, 68 Wis., 436 (1887); Palmer v. Toms, 96
Wis. 367 (1897); My Laundry Co. v. Schmeling, 129 Wis. 597
(1908); Kradwell i;. Thiesen, 131 Wis. 97 (1907).
What, then, is the "supporting dealer agreement" of Percy

Chamberlain Associates, Incorporated?
First, as to time: It is a contract of indefinite duration. It

has no fixed time limit, such as one year or five years. But it
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"He-will not *

He will not * *

'may be canceled at any time by either party upon two weeks*
notice; provided, that it has been in operation at least three
months. (Par. IV, b, 2 of the contract.)
In short, this is not a perpetual restraint of trade. The actual

compulsion upon the automobile dealer exists for a maximum
of three months and two weeks. After the first three months,
the restraint of trade imposed upon the dealer is only for pe
riods of a fortnight. He is not permanently restrained. On
the contrary, he is restrained for only two weeks at a time, for
he can cancel at will, upon fourteen days' notice.

This cancellation clause, in my judgment, limits the restraint
of trade reasonably in time beyond any question, in view of our
court's decisions sustaining periods of five years each.

Secondly, however, as to place: It is to be regretted that this
contract says, as to the automobile dealer:

•  accept any used automobile. ♦ • •
sell any used automobile * *

As far as the reading of the contract goes, he is not allowed to
accept or sell any used automobile anywhere.

This restraint is so sweeping—with not even a continent as
its limit upon space—that it is, in my opinion, wholly void.
Berlin Machine Works v. Terry, 71 "Wis. 495 (1888).
I must say, however, that this appears to me to be an uninten

tional error—a flaw in the drafting of the contract.
It is difficult to believe that the parties contemplate that the

dealer in Appleton, for instance, shall be barred from conduct
ing a used car business in Madison or New York or Paris. Such
a universal destruction of the dealer's used car prospects could
avail Percy Chamberlain Associates, Incorporated, nothing and
insistence upon it, I am convinced, is beyond the expectation of
the corporation. There is little doubt in my mind but that, on
the contrary, the intent of the corporation is simply to preclude
the dealer from acceptance and selling used cars in the particu
lar municipality in which the Motomart is to be installed.

Unfortunately, however, the parties have not expressed this
circumscription in the contract and a court would not be justi
fied in inferring it. Berlin Machine Works v. Perry, supra.
A contract must be judged by its own terms. The terms used
by the parties to this agreement are not ambiguous. No oppor
tunity is afforded for interpretation. Although the parties may
have intended only a partial restriction, they have contracted for
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a general restriction. They are bonnd by their own language.
Their expressed intent, not their secret meaning, governs.
My conclusion, then, is that the "supporting dealer agree

ment," though limited appropriately as to time, is not limited at
all as to space and, to that extent, is an undue restraint of trade.
I do not purport to discuss the blanket test of antitrust cul

pability which seems to be emphasized in recent court decisions,
namely, that no matter how clear a case of violation of the anti

trust law is made out on exact grounds, neA'ertlieless the over
riding question can always be raised: Is this particular re
straint of trade, this particular price-fixing agreement, this
particular division of territory, this particular agreement to
suppress competition, tliis particular trust "inimical to the pub
lic welfare?" United States v. United States Steel Corporation,
251-U. S. 417 (1920) ; State v. Lorillard, 181 Wis. 347 (1923).

Only judicial omniscience can answer such a question. An
opinion of the attorney general may call attention to certain
presumably fixed rules and legal precedents, but whether a par
ticular apparent offense is saved by its lack of detriment in fact
to the public is for a higher discretion to adjudicate.

Tou ask finally in your communication of August 22 whether
an unlawful monopoly would exist if all automobile dealers in a
community signed a "supporting dealer agreement," thus re
sulting in the exclusive sale of used ears by the "Motoraart."
I do not think that it is necessary to.answer this question.

The contract does not present it. The contract will be in effect,
according to its terms, no matter whether all the dealers sign or
if only one half of 1 per cent of them sign.

If the contract were made subject to the condition that it

should not be effective unless 50 per cent or 75 per cent or 99 per
cent of the dealers signed, then this question of a contract tending
to monopoly might be raised. Such, however, is not the contract
before me.

There is nothing wrong with this contract, except as noted.
Whether there would be anything wrong with the monopoly, if
there ever was a monopoly, is an infinitely more vexed question,

with which we need not harass our minds until the situation

arises.

ACR
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Constitutional Law—Counties—Public Officers—County Judge

—County Officers—County board is authorized to fix salaries of
all county officers before commencement of term of office. That
prohibition, being statutory, could be changed by legislature.
Law increasing and fixing salary of county judge in particular

county for balance of term is void as violating constitutional
requirement of uniformity; legal salary of such officer is salary
last fixed by county board under general provisions of statute.

September 3, 1924.

John A. Lonsdorf,
District Attorney,

Appleton, "Wisconsin.

You state that Judge Bottensek's term of office as county judge
of Outagamie county commenced January 1, 1920, at a salary
of $2,500 as fixed by the county board several years prior
thereto.

November 11, 1920, the county board adopted a resolution

expressing its belief that the salary should be $4,000 per annum,

but because of its inability to change the salary during the term
it memorialized the legislature to make the salary $4,000 per
annum for the remainder of the term, commencing the first
Monday of January, 1921.
On March 31, 1921, ch. 97, laws of 1921, was adopted,

which provide that the salary of the county judge of Outagamie

county for that part of the current term, beginning January 3,
1921, shall be at the rate of $4,000 a year.

On April 29, 1924, Judge Bottensek died. On May 9, 1924,
Judge Heinemann was appointed for the unexpired term.
You ask to bo advised if the

"salary payment on the basis of $4,000 per annum in compliance
with the said act of the legislature was a legal payment,"

and you refer to the provision of the constitution and statute
prohibiting the increase of salary of officers during the terms
of office.

You are advised that sec. 26, art. IV, Wis. Const., prohibiting

the increase of salaries during the term of office is held to apply
only to state officers. Sieb v. i?actne,-176 Wis. 617; Booney v.

Supervisors, 40 Wis. 23.
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The statutory provision against increase of salaries during
the term is legislative and could be changed by legal action of
the legislature.

The serious question involved in your statement is the valid
ity of oh. 97, laws of 1921, published April 5, 1921, and pur
ports to fix the salary of the county judge of Outagamie county
for that part of the current term beginning January 3, 1921,
■when the statute see. 59.15 makes a general provision that the
county board at its annual meeting shall fix the annual salary
of each county officer, including county judge, to be elected dur
ing the ensuing year and who will be entitled to receive a salary
payable out of the county treasury.

Sec. 23, art. IV, "Wis. Const., provides that the legislature
shall establish but one system of town and county government
which shall be as nearly uniform as practicable.

It was held in the case of Booney v. Milwaukee Co., 40 Wis.
23, and followed in the case of State ex rel. Bxvsacker v. Groth,
132 Wis. 283, 292, that the provisions of the statute requiring
the county board to fix the salary of county officers before their
election and prohibiting the increasing or diminishing of the
salary during the term

"was a part of the system of county government within the uni
form provisions of the constitution and that an act fixing the
salary of a particular county officer violated the constitutional
requirement of uniformity.''

Ch. 97, laws of 1921, seems to come squarely within that'
prohibition of the constitution as construed by those cases and
would, therefore, be void.

Sec. 59.15, subsec. (5), provides that the salary fixed shall
continue until changed. That would mean until legally changed
and this law being invalid, in order to determine the present
legal salary of the county judge of Outagamie county, it would
be necessary to go back and ascertain when the county board
last legally fixed the salary and under the provisions of sec.
59.15, subsec. (5), that salary would continue to be the legal
salary.
TLM
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Physicians and Surgeons—License issued by "Wisconsin state
board of medical examiners is same whetlier applicant has di
ploma or certificate of completion of medical course.

September 5, 1924.

Dr. Robert E. Plynn, Secretary,
Wisco7isin State Board of Medical Examiners,

La Crosse, Wisconsin.

In your letter of August 15 you say that most of the Class A
medical schools now require a fifth or interne year before they
issue diplomas to graduates. The Wisconsin state board of medi
cal examiners allows all students who have completed a course of
four years (assuming they have the necessary premedic creden
tials) to take the examinations, and if they pass, your board issues
permanent licenses. You ask this question: Suppose that after
the board has issued a license, the student does not complete his
interneship, and the school refuses to give him his diploma, would
the license still be proper, or should the board have issued a
temporary certificate until such time as his diploma is granted?

Sec. 147.03, Stats., provides in part:
<«# • * Applicants for license to practice medicine and

surgery, or osteopathy and surgery, shall present also a diploma
from a reputable professional college, or, if the college requires
for graduation a hospital interneship in addition to a four years'
course, a certificate of completion of such course."

Subsec. (1), sec. 147.05 provides in part:

"If six members * * * find the applicant qualified, it
shall issue a license to practice medicine and surgery * *

The law makes no distinctions in regard to the licenses granted
applicants who have their diplomas and applicants who have
certificates of completion of their medical courses. A qualified
applicant receives his license to practice medicine, which may be
revoked only in accordance with the provisions of see. 147.08,
Stats. The license as issued by the board is entirely proper; and
it had no authority to issue a temporary certificate until the
diploma was granted.
ML
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Counties—Taxation—Drainage Assessments—Counties liable
on drainage assessment certificates bid in by counties from 1920
to 1923, inclusive, are still liable after enactment of ch. 327,
Laws 1923, as liability of county is vested right that cannot be
changed by legislation.

September 5, 1924.

E. R. Jones,

State Draimgc Engineer,
Madison, Wisconsin.

In your communication of August 18 you direct my attention
to subsec. 3, see. 1379—25, Wis. Stats. 1917, which reads thus:

"Whenever any lands, located within any drainage district,
shall have been offered for sale and such lauds have not been sold,
the county treasurer of the county in which such lands are situ
ated shall bid in such lands for the county in trust, but the county
shall not in any way be liable for such unpaid or future drainage
assessments; and no credit shall be extended by the county to the
treasurer of the town, city, or village, within which such lands
lie, for such unpaid assessments on the lands so bid in, but the
county clerk shall give to such town, city, or village treasurer a
statement showing the amount of such unpaid assessment on such
lands bid in by the county. Said certificates shall be held or
assigned by the county only, in trust for such drainage district.''
Tou direct attention also to the repeal of this statute by sec. 1,

ch. 557, of Laws 1919. You say that in sec. 1, sec. 1379—24,
as enacted by said ch. 557, Laws 1919, it is provided that the
county treasurer shall sell delinquent lands for taxes and drain

age assessments, treating such drainage assessments the same as

unpaid taxes, but that the tax and drainage assessment certifi
cates must be sold together at the public tax sale.
You also direct my attention to ch. 327, Laws 1923, in which,

the statute was again changed so that the county treasurer should
bid in the lands in trust for the district and the county not be
liable therefor.

You also state that in the four years, 1920,1921, 1922 and 1923,
while the statute passed in 1919 was in force, the county treasurer
bid in drainage a.ssessmcnt certificates on lands in drainage dis
tricts, and you inquire whether the counties that bid in those
certificates are liable to the drainage districts for the certificates
so bid in by the counties.
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In answer will say that when the county bid in the certificates
during the years from 1920 to 1923, inclusive, a contractual
relation was established between the counties and the drainage
district and this cannot be changed by subsequent legislation.
The rights between the parties are vested and cannot be divested
under our constitution by an enactment of the legislature. The
counties being liable prior to the enactment of ch. 327, Laws 1923,
the enactment of said eh. 327 does not in any way change this
liability.

Your question is, therefore, answered in the affirmative.
JEM

Corporations—Common law trust under name of Common
wealth Realty Trust should be assessed as entity and not in name
of individual trustees.

September 5, 1924.

Tax Commission.

You have submitted a copy of a trust indenture creating what
is known as the Commomvealth Realty Trust, and you inquire
whether the trust created by this indenture is a common law trust
under ch. 431, laws of 1923.
Ch. 431, laws of 1923, does not in any way define a common

law trust. In an opinion to the securities division of the rail
road commission, dated June 25, 1923, an opinion was rendered
in which it was said that there seemed to be business organiza
tions at the present time created in different sections of the
country that do not claim to be partnerships or corporations, but
common law trusts, and that our supreme court had not handed
down any decision concerning these organizations so as to be any
guide to us in the matter, but reference was made to decisions in
other states and the rule as laid down in a Kansas case, Lumler
Company u. State Charter Board, 107 Kan. 153, Avas referred to
as the general rule laid down by the authorities, XII Op. Atty.
Gen. 309, 310:

''If the title is transferred to them [trustees] and they are
given the exclusive powers to act as principals in the management
of the trust property, a true trust is created, but if the share
holders are co-proprietors and the trustees are subject to the con
trol of the share-holders in the management of the trust, it is
deemed to be a partnership."
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I have examined the provisions of the trust indenture of the
Commonwealth Realty Trust and I find that the trustees are
given the exclusive power to act as principals in the raauagemeni:
of the trust property and for the sole management of the trust
and that they are not subject to any orders from the beneficiaries.

We believe that under the definition of a common law trust
given in the above Kansas case and the provision of subsec. (10),
sec. 226.14, as enacted in ch. 431, laws of 1923, providing that

"every trust shall be subject to all provisions of law relating to
the payment of taxes by general corporations, foreign or domestic,
as the ease may be,"

you would be authorized to assess to the Commonwealth Realty
Trust as an entity instead of to the individual trustees.
JEM

Education—Tuition—^Amount which may be charged by high
school district to town for tuition of resident of town who at
tends high school is governed by provisions of sec. 40.53 (3),
Stats.

September 9,1924.
T. W. Andersen,

District Attorney,

Medford, Wisconsin.

Tour letter of August 2 presents the following facts:
A young man residing in a certain town in Wisconsin had com

pleted the course of study in the school in his district and was
eligible for admittance to some high school in the state. The
young man attended a high school, and a high school board sub
mitted to the town in which the young man resides a bill for
tuition based on the actual cost of maintaining the high school.
The amount of the bill exceeds $72 and you inquire whether the
town is liable for any tuition in excess of this amount. You
state that in your opinion, sec. 40.53, subsec. (3), Stats.,

"governs this situation exactly and that the tuition cannot exceed
two dollars per week."

This department concurs in your opinion.
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Sec. 40.53, subsec. (3), Stats., reads as follows:

"Whenever persons not residing in any free high school dis
trict and having completed the course of study in the school dis
trict in which they reside, or one equivalent thereto, as herein
provided, enter any free high school in Wisconsin, or any free
high school in another state, which is nearer to the home of such
persons than any free high school in tliis state, offering a course
of study equivalent to the course of study in free high schools in
Wisconsin, the free high school board of that district shall be
entitled and is hereby authorized to charge a tuition fee for such
pupils not exceeding two dollars per week."

This section prescribes a tuition fee of two dollars per week
which may be charged for nonresident pupils attending the high
school. A specific tuition fee is provided for and in the absence
of any other statutory provision on the subject no authority is
given to a high school board to charge a greater amount.
The high school district, therefore, is entitled to charge two

dollars per week or a total of seventy-two dollars for the year.
CAE

Education—Transportation of Pupils—Amount of special
state aid to be paid to union free high school district for trans
portation under provisions of sec. 40.16 (6) (e), Stats., is gov
erned by provisions of 40.16 (4) (c), Stats.

September 9, 1924.

John Callahan, State' Superintendent,
Department of Public Instruction.

In your letter of July 22 you inquire as to the disbursements
of special state aid for transportation to a union free high school
district under the provisions of sec. 40.16, Stats.

Sec. 40.16, subsec. (6), subd. (e), Stats., provides:

"Upon filing a report as provided in paragraph (a) of sub
section (4), the union free high school district shall be entitled to
receive special state aid on account of transportation as provided
in paragraph (c) of subsection (4)."

The latter section reads as follows:

"If the school has been closed for eight or more months, taxes
levied, contracts legally made for transportation and tuition and
satisfactorily carried out, and a verified report so stating made to
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the state superintendent by the district board and approved by
the county superintendent, the state superintendent shall certify
to the secretary of state the sura of one hundred and fifty dollars
as due such district as special aid in addition to the usual appor
tionments of state and county (town) money."

The provisions of the statutes quoted are clear and unam

biguous. If the union free high school district is entitled to
state aid for transportation the amount of state aid to be paid

is governed by the provisions of sec. 40.16, subsec. (4), subd. (c).
Tou suggest, however, that possibly a mistake was made when sec.
40.16 (6) (e) was enacted and that it was the intent of the

framers of this section to have the payments of state aid governed
by see. 40.16 (1) (b) instead of sec. 40.16 (4) (c). This matter
was taken up with the revisor of statutes and it was found that
the bill passed by the legislature and approved by the governor
reads exactly the same as sec. 40.16 (6) (e). Hence, the bill
which was enacted into law must govern.
ML

Public Officers—Malfeasance—Town Chairmanr—School Di
rector—Offices of town chairman and school director of town

are not incompatible.
Under provisions of sec. 4549, treasurer of school district can

lawfully keep funds of district in bank in which he is stockholder
if he designates such bank as depository for such funds.

September 11, 1924,
William Gleiss,

District Attorney,
Sparta, Wisconsin.

You submit the following questions for the opinion of this

department:
First, are the offices of town chairman and school director in

a town incompatible?
Second, can the "treasurer of a school district lawfully keep

the school district funds in a bank in which he is cashier and a

stockholder ?

Third, if the school district meeting voted the bank as a de
pository for such funds, could the funds then be lawfully kept
in the bank ?
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In answer to your first question, will say that the rule of in
compatibility cannot be defined so as to apply with exactness to
all situations. It does not mean that the duties of the two

offices must be of such a character that it would be an absolute

phj'sical impossibility for the same person to perform the duties
of each office at the same time, but rather that, because of the

nature of the two offices and the duties to be performed in each,

if the officer would act for the besC interests of the public in one
office he might not be acting for the best interests of the public
in the other office. State v. Jones, 130 Wis. 572; 29 Cyc. 1381;
Dyclie V. Davis, 142 Pac. 264; State v. Anderson, 136 N. W.
128; Sfaie v. Hoajs, 117 N. W. 615.

In towns and school districts, the levies are made and most of
the important work is done by the electors at the town or dis
trict meetings and only the details of carrying into effect the
expressed wishes of the electors is left to the officers to perform,
so that it does not occur to me at this time where there would

be any conflicting or incompatible interests involved in the two
offices named.

In your second question you refer to the opinion of former
Attorney General Owen, reported in IV Op. Atty. Gen. 69, and
ask if that opinion is still the judgment of this office in view
of the provisions of sec. 4549.
In answer to that question, will advise that it is still the

opinion of this department that that opinion was a correct con
struction of the statutes in force at that time. It followed a

previous opinion given by Attorney General Sturdevant, dated
May 19, 1906, which may be found in his official opinions on*
page 742, and which reviewed decisions of the courts and held
that a city officer who was a stockholder in a corporation which
sold goods to the city was pecuniarily interested in such sales
within the prohibition of sec. 4549, which made it a penal offense
for any officer of inter alia any town, city or school district to
have any pecuniary interest, directly or indirectly, in any con
tract in relation to any public ser%nce with him in his official
capacity.
That section was amended in 19l5 by adding at the end thereof

the provision:

"But the provisions of this section shall not apply to the des
ignation of public depositories for public funds."

Your third question, I assume, is based upon this exception.
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That amendment was probably made because of the opinion
of Attorney General Owen, which called attention to the fact
that the owning of stock in a bank by a public officer made him
pecuniarily interested in the subject matter of the contract of
depositing the public funds in the bank within the prohibitions
of the statute. That amendment was made by the legislature
which was in session when that opinion was given, but the lan
guage used was not as clear as it could veiy easily have been
made, for it seems to refer to the act of designating the deposi
tory rather than to the act of depositing the money, and the
question is what the language means as applied to existing laws.

Prior to that time, and as early as the statutes of 1878, the
legislature had by sec. 693 required every county board with
taxable property exceeding $30,000,000 to select some bank or
banks in which all of the funds should be deposited, and re
quired the bank to give security for their safekeeping in the
same manner as required by the treasurer, and to contract for

the payment of interest.
In Sanborn and Berryman's statutes of 1889 that section pro

vided that the county board of every county may annually se
lect some bank or banks as depositories, but provided that it
should not apply to counties having assessed valuations of less
than $6,000,000.
In 1893, by ch. 259, the legislature revised the law but did

not refer specifically to sec. 693. Yet, in the next statutes it
was given that number. The title to the act reads:

"An Act to provide county and city depositories and regulate
the depositing of public moneys therein."

That act provided that any bank or banks which shall be ap
proved by the board of supervisors of any county may, upon
filing bonds to be approved by the county board, become county
depositories. It required the county clerk to advertise for bids
and made it the duty of the county board to designate a county
depository and further required that when the board desig
nated such depository and the bond was given by the bank and

accepted by the board the treasurer should deposit aU county
funds in such depository, and when the funds were so deposited,
the county treasurer should not be liable for the loss thereof
resulting from failure of the bank. While the title of that act

specified both county and city depositories, the body of the act
refers to counties only.
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In the statutes o£ 1898, sec. 925—127 provided that city coun

cils might designate by resolution the bank or banks where the
money belonging to the city should be deposited, and the security
to be given by the bank, which was to be approved by the mayor
and comptroller, and when the money was so deposited, the
treasurer and his bondsmen should not be liable for any loss by
reason of the failure of such bank, and sec. 925—128 authorized

the council to contract with such banks for the payment of in
terest on such deposits.

These provisions were all in the statutes when, in 1915, the
legislature added the clause to sec. 4549,

''But the provisions of this section shall not apply to the des
ignation of public depositories for public funds,"

and they have continued in the statutes ever since with some
slight amendments. Since that general amendment, the legisla
ture has made similar specific provisions. By ch. 82, Laws
1923, the legislature added subsec. (25) to sec. 60.29, which
granted to town boards the power to designate a bank or banks

where the money belonging to the town should be deposited and
the security to be given by the bank was to be approved by the
town board. It also provided that when the money was so de
posited the treasurer and his bondsmen should not be liable for
the loss thereof by reason of the failure of the bank, and by the
same act amended sec. 61.34 by adding thereto subsec. (38)
which granted the same powers to village boards to have the

f['. same effect.

No similar provision has been made expressly granting to
school boards the power to designate banks for depositing school

^  funds and relieving the treasurer from liability when the funds
are so deposited, and the question is, in view of all these specific

^  provisions of power to the several boards to designate hanks for
public funds: Did the legislature in 1915, when it added that
amendment to see. 4549, mean the designation of public de
positories for public funds by the boai'ds or councils as author
ized by the specific statutes, or did it include the designation
by the treasurer when he selected the bank as a public deposi
tory and deposited the public funds therein?

It must be remembered that sec. 4549 is not a grant of power

to designate bank depositories for public funds. Ail of these
special acts assume that such power existed somewhere except

.-"1
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where its exercise may have been prevented in certain cases by

the penalty provisions of that section, and the amendment was
made evidently to remove that disability. Manifestly before
these various acts were adopted specifically giving certain boards

the power to designate depositories for public funds that power
was exercised by the treasurer who had the right to keep the

funds where he felt they would be the safest, for he was respon
sible on his official bond for their safe-keeping.

It will be noticed that in each of these special acts giving
boards the right to designate public depositories the treasurer

and his official bondsmen are expressly relieved from all liability
for loss of the funds when deposited in the banks so designated,
for the bank was required to furnish a bond for their safe-keep
ing and such bank bond was the security for the protection of

the funds so deposited. That seems to have been the reason for
the legislature making these special provisions authorizing the

boards to designate the depositories in the eases named. "Why
it was not done in all cases, and especially as to school districts,
is not clear, but the exception in sec. 4549 is general and would
apply to and relieve from its penalty whatever officer or board
had to exercise the power under the law to designate the de
positories, and, the legislature not having made any such spe

cific provision as to school funds, that power would continue to
be in the treasurer, and the penalty of that section would not
apply to such act even though the treasurer was a stockholder
in the bank designated, but he would continue liable on his
official bond for any loss of the funds by failure of the bank,

and the board would have no power to relieve him from such
liability except by paying the premiums on his official bond,
which it is authorized to do under the provisions of sec. 204.11,

Stats.

TLM
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Elections—Citizenship—Indians—Indigent, Insane, etc.—
Commitment to poorhouse is dependent upon legal settlement.
Indian cannot acquire legal settlement while residing on reser

vation that is not within boundaries of any town, city or village.
Grant of citizenship does not of itself relinquish federal control

over Indian.

September 12, 1924.

J'i

H. B. Sears, Epidemiologist,
State Board of Health.

You state that whereas Indians formerly were under federal
control, now, that is, since July 1, 1924, it is your understanding
that Indians are citizens of the United States and of the respec

tive states in which they reside. You ask: Can Indians now
be committed to a poorhouse the same as other citizens ? I assume
that you have reference to Indians who reside on Indian reserva
tions, and this opinion will proceed on that assumption.
I find that the act of June 2,1924, ch. 233, 43 Stats, at Large,

entitled,

"An Act to authorize the Secretary of the Interior to issue cer
tificates of citizenship to Indians,''

provides as follows:

"Be it enacted by the Senate and House of Representatives of
the United States of America in Congress Assembled, That all
non-citizen Indians born within the territorial limits of the United
States, be and they are hereby, declared to be citizens of the
United States: Provided, That the granting of such citizenship
shall not in any manner impair or otherwise affect the right of
any Indian to tribal or other property."

The laws relating to the relief of the poor in this state are con
tained in ch. 49, Wis. Stats. It should be noted that under these
provisions it is not necessary in order to be entitled to poor relief

that a person be a citizen. See XII Op. Atty. Gen. 343, where it
is held that an indigent Indian having a legal settlement in
Monroe county is entitled to poor relief under sec. 49.01, Wis.
Stats.

The provisions relating to commitments to the poorhouse are
contained in sec. 49.07, Wis. Stats., as follows:

"Whenever it shall appear to the satisfaction of any judge of
any court cf record by a petition signed by the officer, if there
be but one, or by any two officers charged with the care of the
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poor in any town, city, village or county that any person having
a legal settlement therein is without sufficient means o£ support
and necessary care and is by reason of sickness, infirmity, decrepi
tude, old age, drunkenness or pregnancy likely to become a public
charge, either temporarily or permanently, or that such person
lives in a state of indigence, squalor or filth likely to induce dis
ease, or has removed to another towu, city, village or county and
has applied for and received temporaiy relief therein, and that
the town, city, village or county represented by the petitioner or
petitioners has reimbursed the municipality affording such relief,
such judge may commit such person to the poorhouse of his
county, if there be one therein, otherwise to the poorhouse of
§ome other county for a definite time, not less than sixty days,
or for an indefinite time, subject to such further order as he may
make; but no person shall be so committed without having an
opportunity to be heard in person or by some one in his behalf.
Any order or process issued by such judge under this section
may be served and such commitment may be made by any officer
charged with the care of the poor in tlie county where the pro
ceedings are had."

Prom the provisions of sec. 49.07, Wis. Stats., above quoted, it
is seen that in order that a person may be committed to a poor

house such person must be one who has a legal settlement in this
state. Citizenship is not prerequisite to commitment; legal settle
ment is.

By the terms of sec. 49.01, Wis. Stats., every town, village and
city is charged with the relief and support of the poor and in
digent persons "lawfully settled therein." When a county
adopts the county system of poor relief, the county takes over
such liability, sec. 49.15, Wis. Stats.
By the terms of sec. 49.02, subsec. (4), Wis. Stats., a "legal

settlement" may be acquired in any town, village or city by re
siding "in any town, village or city" in this state "one whole
year." A legal settlement can be acquired only by one year's

residence in a particular town, village or city, and the statute
makes no provision for county settlements. Dane County v. Sawlc
County, 38 Wis. 499, 503-504.

From what has been set forth in the preceding paragraph, it

follows that an Indian who resides on an Indian reservation that

is not within the territorial limits of any town, village or city
of the state cannot while so residing acquire a legal settlement
as definjd in the statute.

However, an Indian reservation may be included within the

boundaries of a town. Schriber v. Town of Langlade, 66 Wis. 'Ai
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616. Assume the ease of an Indian who resides on an Indian

reservation located within the territorial limits of a town, and

that by one year's residence therein he acquired a legal settle
ment in this state. Then the question arises as to whether the
state has jurisdiction to commit such Indian to a poorhouse.
Relevant to your inquiry the question becomes: What is the
effect of the grant of citizenship by the federal government to
the Indian ?

The usual relation existing between the federal government and
Indians residing upon reservations is that of guardian and ward.
It rests with congress to determine when the relation shall cease,
and mere grant of citizenship does not terminate it. 31 C. J.
492; Winton v. Amos, 255 U. S. 373, 391-392, citing Lone Wolf
V. TlitchcocJc, 187 XJ. S. 553, 564, and Tiger v. Western Invest
ment Co., 221 "U. S. 286, 310-316.
Indian reservations are subject to the jurisdiction of the fed

eral government, and, generally speaking, as respects the govern
ment and control of tribal Indians residing thereon, the jurisdic
tion of the federal government is exclusive. 31 C. J. 529-531;
JJ. S. V. Kagama, 118 U. S. 375; In re Blackbird, 109 Fed. 139,
143 (Dist. Ct. W. D. Wis. 1901). See also the discussion in
IV Op. Atty. Gen. 731. Congress may, when granting citizen
ship to Indians residing on reservations, specifically relinquish
control over them by declaring that upon becoming citizens they
shall be subject to the civil and criminal laws of the state.
Matter of Heff, 197 U. S. 488. But federal control does not cease
merely by grant of citizenship. 31 0. J. 530; U. S. v. Celestine,
215 U. S. 278, 290; Eells v. Ross, 12 C. C. A. 205; see also Tiger
V. Western Investment Co., 221 U. S. 286, 314-315.
Whether in a particular case jurisdiction over Indian citizens

residing on reservations is in the federal government or in the
state often depends upon the interpretation of specific acts or
treaties. See IV Op. Atty. Gen. 731; IV Op. Atty. Gen. 798;
VII Op. Atty. Gen. 523; X Op. Atty. Gen. 154. I would, there

fore, emphasize that this opinion is only to the effect that the
grant of citizenship to Indians by the federal government does
not of itself withdraw or relinquish jurisdiction and control of
the federal government over such Indians theretofore exercised.
CAE
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Indigent, Insane, etc.—District attorney may collect claim for
both state and county for maintenance of insane patient at public
charge in hospital.

State or county cannot recover from patient's estate for period
prior to time when he acquired estate.

September 15, 1924.

Board of Control.

In your communication of September 8 you state that Z— is
a "Washington county insane patient and was committed as a
public charge November 14,1907. By the will of his father, this
patient came into an estate in the year 1919; that on March 19,
1924, your board transmitted to the district attorney of Wash
ington county and had filed a claim against the estate of Z—,
incompetent, for $1,512.13 covering the cost of the state for the
maintenance of said Z—, from November 14, 1907, to June 30,
1923; that objection has been made by the guardian to this claim
on various grounds, which prompts you to ask the following
questions:

" (1) Has the district attorney the power to collect both the
state's and the county's claim ?''

Your board is authorized by sec. 49.10 to collect from the estate
of a person maintained as a public charge in a state institution
who

"was at the time of receiving such relief, support, or maintenance
the owner of property."

The duties of the district attorney are given in sec. 59.47. In
subsec. (1) it is provided that he shall

"prosecute or defend all actions, applications or motions, civil
or criminal, in the courts of his county in which the state or
county is interested or a party; • *

Under sec. 51.08 the whole expense for maintenance at public
charge in any institution elsewhere than in the county of the
residence of the patient at the rate of $4.80 per week is chargeable
to the state and one-half thereof is chargeable over by the state
against the county in which the inmate is a j-esident.
Under these provisions of the statutes your first question must

be answered in the affirmative.'
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"We will next take up your third question:

" (3) Can we go back with our claim against the estate of this
patient beyond a period of time when this person had no estate,
on the assumption that he would have an estate?"

This question must be answered in the negative on the author
ity of the Guardianship of Decker, 181 Wis. 484.
You also inquire as to whether the statute of limitation applies.

In view of the answer given to your third question, it is unnec
essary to answer the second.
JEM

Bridges and Highways—Plats—Taxation—Highways on plat
made and recorded under sees. 2260 to 2263, Stats., are not sub
ject to taxation.

September 15,1924.
Eaymond E. Evrard,

District Attorney,

Green Bay, Wisconsin.

You have submitted a plat of lots situated in the towns of

Scott and Green Bay, Brown county, more than one and one-half
miles from any city or village. This plat was filed in the office
of the register of deeds on May 23, 1923. On it appear several

highways connecting the various lots with each other and with
state trunk highway 78. You ask whether or not the land included

in these highways is taxable.
Assuming that the requirements prescribed by sees. 2260, 2261

and 2262, Stats., have been complied with, it is my opinion that
the lands in question are public highways. This conclusion fol
lows from the express provision of sec. 2263:

"When any niap shall have been made, certified, signed,
acknowledged and recorded as above in this chapter prescribed
*  * * the land intended to be for the streets, alleys, ways,
commons or other public uses as designated on said plat shall be
held in the corporate name of the town, city or village in which
such plat is situated in trust to and for the uses and purposes
set forth, expressed and intended."

The highways being public, they are clearly not subject to taxa
tion.
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It slioiild perhaps be noted that sees. 2261p and 2261^, Stats.,
were not in force at the time when the plat here in question was
recorded, and that sec. 2261a is inapplicable because the popula
tion of Brown county is less than one hundred thousand.
CAE

Indigent, Imanc, etc.—Legal settlement can be acquired only
by one year's continuous residence in municipality without being
supported as poor person or pauper therein.

September 15, 1924.

•John J. Hannan,Secretary,
Board of Control.

From your letter of August 23 and file submitted therewith,
the following facts appear:
One R., a resident of Illinois, came with his family to Milwau

kee in August, 1920. Thereafter, while residing in Milwaukee,
R. and his family applied for and received public aid upon and
between the following dates, January 28, 1921, to February 7,
1921, July 18, 1921, to March 20, 1922, November 27, 1922, to
February 5, 1923, November 16, 1923, to December 13, 1923.
You state that R. is now confined in the Elgin State Hospital,

Elgin, Illinois, and that under the comity, agreement which exists
between the states, the state of Illinois has asked for authority to
return R. to Wisconsin. You ask whether R. has a legal settle
ment in Wisconsin.

See. 49.02, subsec. (4), Stats., provides,

"Every person of full age who shall have resided in any town,
village, or city in this state one whole year shall thereby gain a
settlement therein; but no residence of a person in any town,
village, or city while supported therein as a pauper shall operate
to give such person a settlement therein."

Under the facts above stated, R. resided in Milwaukee one
whole year and more without receiving public aid, hut never
continuously one whole year without receiving such aid.
By the provisions of sec. 49.01, Stats., towns, ■\dllages and cities

are liable for the support of poor and indigent persons having
legal settlement therein.
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m

By the provisions of sec. 49.02, subsee. (7), Stats., when a l^al
settlement is acquired it continues until lost,

"by voluntary and uninterrupted absence from the town, village,
or city in which such legal settlement shall have been gained for
one whole year or upward; * * "

In Town of Scott v. Town of Clayton, 51 Wis. 185, the town of
Scott sued the town of Clayton to recover for aid furnished by
the town of Scott to one E. who had a legal settlement in the
to^vn of Clayton but had removed to the town of Scott. The
question was whether E. had lost her legal settlement in the
town of Clayton within the meaning of the above last cited pro
vision. The answer was in the negative on the ground that legal
settlement could be lost only by a year's continuous absence with
out being supported as a poor person or pauper. The court said
at pp. 193-194:

"* * * She and her-family had not resided in the town of
Scott one whole year before she needed and received support as a
poor person, nor had she resided that length of time in the said
town of Scott after the defendant town refused further support in
1877. That the time she resided in Scott in 1875, without sup
port, cannot be tacked to the time she resided in said town in
1878, without support, in order to make up the year, is evident
from the language of the statute. The residence out of the town
in which the settlement is, must be uninterrupted for one year.
In our view of the meaning of the statute, such residence was in
terrupted in the fall of 1875, and before a year from the date of
her removal had expired; and, in order to relieve the defendant
town under this statute, she must have remained voluntarily and
uninterruptedly absent for one year or more after it ceased to
provide support for her in 1877, and during that year not have
received support as a poor person either from the town in which'
she resided or from the town of Scott. The evidence at least
tended to show that she needed support within the year, and re
ceived such support from the plaintiff town. If she did need
support, and such support was provided by the town of Scott,
within a year from October 8, 1877, then her absence was again
interrupted, and the defendant town is not relieved from her
support."

See also Town of EttricJc v. Town of Bangor, 84 Wis. 256, 260.
The effect of the rule in the Clayton case is that where one has

acquired a legal settlement in a town, village or city in Wiscon
sin he does not acquire a legal settlement in another Wisconsin

town, village or city until he resides in one of the latter contin
uously for one whole year without being supported therein as a
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poor person or pauper. The same rule should be applied to the
case of one who comes from another state and resides in a town,
city or village of this state.
Applying the rule to the instant case, the conclusion is that

R. did not acquire a legal settlement in Milwaukee, and not having
liad a legal settlement anywhere else in this state prior to his
residence in Milwaukee, he now has no legal settlement in this
state.

JEM

Indigent, Insane, etc.—Claim for support of insane person
accruing before appointment of guardian can be filed in county
court.

Claim accruing during guardianship cannot be filed in county
court, but district attorney must start action in order to col
lect it.

September 15, 1924.
C. E. SODERBERG,

District Attorney,

Rice Lake, Wisconsin.

You state that you have received for collection in behalf of
the county a claim against the estate of an insane person who is
an inmate of the county institution. The guardian having re
fused to pay the account, you have addressed a verified petition
to the coxinty court asking for an order compelling the guardian
to pay the amount due. The attorney for the guardian has
moved to dismiss the proceedings for the reason that it appears
on the face of the petition that the court has no jurisdiction.

You inquire whether or not the court can properly assume juris
diction of the matter by an order to show cause.
In considering this question, it is necessary, first, to examine

the jurisdiction of the county court. A county court has no in

herent powers. I quote from the opinion of Justice Crownhart
in the case of the Estate of Anson, 177 Wis. 441, 443:

"The county court is a court of limited jurisdiction. It is a
creature of statute. It must appear upon the face of its pro
ceedings that it acts within the powers granted."
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This principle was announced as early as the case of Craw
ford County V. Le Clerc, 3 Pinney 325. I do not find where
the court has ever departed from this principlci
We must, therefore, look to the statutes in order to find au

thority for the present proceeding by petition and order to show
cause. I am of the opinion that sec. 3995Zj, Stats., applies to
claims accruing before the appointment of the guardian. I do
not think that sec. 3982 alters the situation in any way. There
is, however, no provision for the filing of a claim against the
guardian which would cover the expense of mainten&nce in
curred after the appointment of the guardian. Our statutes of
1917 did contain such provision. Sec. SOlg expressly authorizes
the county judge to direct the guardian to pay for the support
of the insane person. This section was, however, repealed in
1919. The following quotation would seem to set forth the law
upon the subject:

'' In some states, by special statutes, it is provided that all de
mands not exhibited and presented for allowance within a stated
period after the publication of the notice of the appointment of
the committee or guardian are forever barred. Such statutes
necessarily apply to demands existing at the time of the appoint
ment of the committee or guardian, or at least, from the publi
cation of notice of the appointment ; but they do not compre
hend the current claims for the expenses of the guardianship."
32 C. J. 713.

I am of the opinion, therefore, that under our present statutes,
it wiU be necessary to start suit against the guardian for any
claims for support accruing after the appointment of the guar
dian.

CAE
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Elections—Corrupt practices act does not apply to campaign
or election of or for president and vice president of United
States.

Corrupt practices act applies to campaign and election of
presidential electors.
Corrupt practices act does not apply to contributions made to

either national or state committee whose sole purpose and object
is to promote candidacy of candidates for president and vice
president of United States.

Voluntary organization in this state whose sole purpose is to

promote candidacy of candidates for president and vice presi

dent of United States need not file statements under sec.

12.09 (5), Stats.

September 15, 1924.
Eugene "Wengert,

District Attorney,
Milwaukee, Wisconsin.

You have requested the opinion of this department upon the
following questions:

"1. Does the corrupt practice act apply to:
(a) Campaign or election of or for president or vice president

of the United States.

(b) Campaign or election of or for presidential electors.
"2. If it does apply, does it apply to contributions made by

a person, corporation, or any organization in this state to the
national committee of a political party, or of an independent
candidate for president or vice president, such contributions to
be used within this state to promote the candidacy of candidates
for president and vice president?
"3. If it does apply, does it apply to contributions made by

a person, corporation, or any organization within or without
this state, to a voluntary organization in this state whose sole
purpose and object is to promote candidacy of candidates for
president and vice president of the United States ?
"4. Is a voluntary organization in this state, whose sole pur

pose and object is to promote the candidacy of candidates for
president and vice president of the United States obliged to file
statements under subsec. (5), sec. 12.09, Stats., either before
or after the presidential electors are chosen at the platform con
vention held in presidential years?"

I do not think our corrupt practices act was intended to apply
to the campaign or election of or for president or vice presi
dent of the United States.
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In regard to the campaign or election of or for presidential
electors, yon are advised that sec. 12.20 of our statutes expressly
limits the expenses of presidential electors at large to $500 and
those of presidential electors for any congressional district to
$100. A presidential elector is an officer of the state. It is,
therefore, within the power of the state to pass regulations gov
erning his election. In re Green, 134 U. S. 377. This section
would not, however, limit the expenses that may be incurred by
the candidates for president and vice president.

The answers to your questions numbered 2 and 3 require an
inquiry into the intent of the legislature in enacting our cor
rupt practices act. At the b^inning of the act, there is con
tained the following provision:

"The term 'candidate' shall mean and include every person
for whom it is contemplated or desired that votes may be cast
at any election or primary and who either tacitly or expressly
consents to be so considered except candidates for president and
vice president of the United States." Sec. 12.01, subsec. (2).

I am of the opinion that the act should be construed as a whole
and that so construed it presents a comprehensive scheme for
regulating state elections and the conduct of candidates for
offices except that of president and vice president. I do not be
lieve that the legislature intended to regulate contributions made
to either national committees or state committees whose sole

purpose and object is to promote the candidacy of candidates
for president and vice president of the United States. Your
questions numbered 2 and 3 are, therefore, answered in the
negative.

Your question No. 4 involves the interpretation of ch. 249,
laws of 1923, which is now contained in subs6e. (5), sec. 12.09,
Stats. This section provides in substance that statements shall
be filed by

"any corporation, association, organization, committee or group
within or without this state, which advocates or opposes any
candidate or any group of candidates for any state or federal
office of public trust in this state or any political party, faction
or group or any constitutional amendments."

In view of the fact that the term "candidate" as defined in the

section above quoted expressly excepts candidates for president
and vice president, I am of the opinion that the legislature, in
enacting ch. 249, did not intend to require organizations which
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are promoting the candidacy of candidates for president to file
the statements required hy this chapter. Your fourth question
is, therefore, also answered in the negative.
CAE

Commerce — Interstate Commerce — Corporations — Foreign
corporation engaged in selling memberships entitling purchaser
to market information and purchasing privileges is engaged in
interstate commerce and is not required to be licensed under sec.
226.02, Stats.

Fred R. Zimmerman,

Secretary of State.

September 16, 1924.

You submit for the consideration of this department a sample
contract and sample certificate issued by a company located in
the state of New York and incorporated under its laws. It ap
pears that this company sells what is known as a "Permanent
Associate Buying Membership" to various persons in this state.
This membership entitles the purchaser to certain market quo
tations and also certain other privileges connected with the pur
chase of merchandise. You inquire whether the company must
be licensed under sec. 226.02 of our statutes in order to sell these

memberships in the state of Wisconsin.
The company apparently intends to sell a number of these

certificates throughout the state, and it would, therefore, clearly
appear that it will be transacting business within the state of

Wisconsin. International Textbook Co. v. Pigg, 217 U. S. 91.
The question involved in this situation, however, is whether or
not the transaction of the business contemplated constitutes in
terstate commerce. The case of International Textbook Co. v.

Pigg, supra, is the foundation of our law regarding interstate
commerce as applied to sec. 226.02. We quote from the opinion
in that case, p. 107.:

<< • * « <^21 interstate commerce is not sales of goods.

Importation into one State from another is the indispensable
element, the test, of interstate commerce; and every negotiation,
contract, trade, and dealing between citizens of different States,
which contemplates and causes such importation, whether it be
of goods, persons, or information, is a transaction of interstate
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commerce.' If intercourse between persons in different States
by means of telegraphic messages conveying intelligence or in
formation is commerce among the States, which no State may
directly burden or unnecessarily encumber, we cannot doubt
that intercourse or communication between persons in different
States, by means of correspondence through the mails, is com
merce among the States within the meaning of the Constitution,
especially where, as here, such intercourse and communication
really relates to matters of regular, continuous business and to
the making of contracts and the transportation of books, papers,
etc., appertaining to such business."

The business to be done by the company concerning which
you have asked the opinion of this department seems to be
closely allied to the business considered in the above case. I am
therefore of the opinion that the activities of this company will
constitute interstate commerce and that, therefore, it will not be
necessary for the company to be licensed under sec. 226.02, Stats.
CAE

Elections—Citizenship—Indians—Mere grant of citizenship
does not relinquish federal control over Indians j Indians declared
by congress to be citizens are voters if otherwise qualified.

September 18,1924.

George E. O'Connor,

District Attorney,

Eagle River, Wisconsin.

In your letter of September 12 you ask whether an act of con
gress of June 2,1924, declaring all noncitizen Indians born within
the territorial limits of the United States to be citizens of the
United States takes away the jurisdiction and control of the
federal government over tribal Indians residing on Indian reser
vations and places such jurisdiction and control in the state.
The answer to your question is that the mere grant of citizen

ship by the federal government to tribal Indians residing on
Indian reservations does not withdraw or relinquish jurisdiction

and control of the federal government over such Indians thereto
fore exercised. See opinion to H. B. Seers, epidemiologist, state
board of health, under date of September 12, 1924, XIII Op.
Atty. Gen. 498, a copy of which is herewith enclosed.
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By virtue of the provisions of art. Ill, sec. 1, Wis. Const., and
sec. 6.02, subsec. (1), Wis. Stats., Indians who have once been

declared by law of congress to be citizens of the United States do
become voters in this state if otherwise qualified.
CAE

Elections—Independent candidate cannot be barred from
having his name printed on ballot because he did not file state
ment of disbursements as party candidate.

September 19,1924.
H. N. B. Caradine,

District Attorney,

Monroe, Wisconsin.

Tou request the opinion of this department upon the follow
ing question:

"Where candidates running on a ticket in the primary election,
and defeated in said primary, fail to file the expense account re
quired by the corrupt practices act to be filed and not later than
the Saturday following said primary (up to this time having
filed no such account whatever) are such defeated ex-candidates
eligible to places on the November election ticket following such
primary as independent candidates or the candidates of any other
party?"

I refer you to the opinion of the attorney general given to the
district attorney of Vilas county found in VII Op. Atty. Gen. 576.
This opinion reads in part as follows, p. 577:

"Sec. 12.10 provides I
" 'The name of a candidate chosen at a primary or otherwise

shall not be certified or printed on the official ballot for the en
suing elections, unless there has been filed by or on behalf of
said candidate and by his personal campaign committee, if any,
the statements of accounts and expenses relating to nominations
required by this chapter up to the time for such certification.
•  * *'

"The party in question here was not chosen at the primary,
but he was nominated as an independent candidate to be voted
for at the ensuing election by nomination papers duly signed by
qualified electors. The fact that he did not comply with the law
as to filing his accounts as a party candidate in order to have
his name appear on the primary ballot would, in my judgment,
not bar him from having his name go on as an independent candi
date. It would be too liberal a construction for a law which is
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of a penal nature, and I am of the opinion that the language used
is such that a more restricted construction can be placed upon
it. His candidacy is not the same as it was when he was a
candidate to have his name printed upon the primary ballot as
the party nominee. His candidacy now is that of an indepen
dent."

The statute has not been amended since this opinion was ren
dered, and I see no reason to change the ruling. I am, therefore,
of the opinion that failure to file the expense account will not
bar the candidates from having their names placed upon the
ballot as long as they comply with the law as respects the present
candidacy. I am of the opinion, therefore, that such names may
appear on the November ballot in the Independent column and
that it must be presumed, as far as the county clerk is concerned,
that he is eligible to that office. I direct your attention, however,
to sec. 12.09, subsec. (4), par. (b), which sets forth the duties of
the county clerk in reference to notifying candidates regarding
the filing of expense accounts.
CAE

Trade Begulaiion—Unfair Convpetition—Issuance by creamery
of statement to patrons containing fraudulent computation of
figures as to price" paid for butterfat is unfair method of compe
tition.

September 19, 1924.

J. Q. Emery,

Dairy and Food Commissioner.

Your letter of August 8 lays before me a report of your Mr.
J. E. Boettcher, indicating that certain creameries compute the
price of butterfat by adding to the net price received for butter
certain additional items, namely,

"the proceeds of the hauling charge, the proceeds of buttermilk
sold and a portion of the surplus fund which had accumulated
by dropping the fractions of a cent in paying for fat at various
times * *

You ask whether the above practice constitutes unfair compe
tition, within the meaning of the law.

There is no doubt but that the issuance of a false financial re
turn, with the intent to defraud, can be penalized. Whether this
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intent exists in the actual ease—or whether the erroneous compu
tation is due to accident or mistake—is a question of fact for
the jury.
The only question involved in the instant matter is whether

such a practice, which by assumption is fraudulent, is an unfair
method of competition, that is, whether it is unfair between com

petitors.

It appears obvious in the present situation that to issue a finan
cial statement to patrons which leads them to believe that they

are receiving a higher price for butterfat than is actually the
case, operates to'embarrass and handicap the legitimate competi
tor who issues a true statement. The department of markets, in
issuing orders prohibiting such a practice, finds specifically that

"such a course of conduct, as herein described, places at an un
fair advantage the competitors of such a manufacturer who
render true statements or accountings to patrons and do not
endeavor to misrepresent the price which was paid or remitted."

General Order No. 22 of the Wisconsin department of markets,
published May 26, 1923, relates to this method of competition.
The text of that order reads:

"Under authority of section 1495—14.2, Wisconsin statutes,
it is hereby ordered that no pei-son engaged in the business of
manufacturing cheese or butter shall render to patrons, who de
liver milk or cream to such manufacturer, any statement or ac
counting which contains false or misleading figures or a false or
misleading computation or arrangement of figures, with the in
tent to induce such patrons, or patrons of a competitor of said
manufacturer, to believe that such manufacturer is paying or re
mitting a higher price per unit of cheese, or butter, or milk, or
cream, or whey cream, or butterfat than said manufacturer is in
fact, paying nv remitting."

T am informed that the department of markets has a copy of the
communication of your Mr. J. E. Boettcher and that it will give
the same such consideration as is considered appropriate.
ACR

-  ...
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Criminal Law—Compl<iints—Physicians and Surgeons—Mem
ber of Wisconsin state board of medical examiners acting in good
faith and upon request of board may sign criminal complaint
without incurring liability for action for malicious prosecution,
especially in case be is advised tO do so by counsel for board.

September 19, 1924.

Dr. Robert E. Flynn, Secretary,

State Board of Medical Examiners.
La Crosse, Wisconsin.

You state that your board i.s constantly receiving complaints
regarding men who are practicing in open violation of our medical
practice act. You further state that you experience difficulty in
getting any person to sign an actual complaint. You inquire
whether it would be permissible for the board as a body to file

the complaints or would the filing of such complaints make the
members thereof individually liable.

Your duties in respect to violations of the medical practice

act are contained in subsec. (6), see. 147.01, which reads as
follows:

"The board shall investigate complaints of violation of this
chapter, notify prosecuting officers, institute prosecutions, and
if it so direct, and tlie court and district attorney consent, its
counsel shall assist the district attorney."
I believe that under the provisions of this section it was con

templated that your board should have more power than that
merely of investigating complaints and then requesting some
person to actually sign the same. The section states that your

board shall "institute prosecutions." I do not find any provi
sion in our law which would appear to justify a complaint

by the Wisconsin state board of medical examiners as a board.
The law appears to contemplate that criminal complaints should
be signed by an individual. It would appear, however, per

fectly proper for your board, after having made an investiga
tion of any case, to direct either the secretary or one of its mem
bers who is familiar with the matter to sign the complaint. The
member signing the complaint, however, should believe in good
faith that a violation of the law has been committed.

In regard to any liability which could be incurred by the mem

bers of the board, you arc advised that if the board and the mem
ber signipg the complaint act in good faith, there would be, no
liability. In order for anyone to maintain an action for malicious
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prosecution, two things must occur: that is, the action must
have been instituted maliciously and it must also have been in

stituted without probable cause, as is shown by the following

citations:

*  * Even if there was no probable cause for the prose
cution, but it is shown there was in fact no wrongful motive, the
action for malicious prosecution cannot be maintained, and a
verdict for the plaintiff will be set aside." 18 R. C. L. 31.

"While, as the name implies, malice is the root of the action
for malicious prosecution, malice alone, even when extreme, is
not enough, but want of probable cause for institution of the
original proceedings must also be shown. If probable cause
exists, it is an absolute protection against an action for malicious
prosecution, even where express malice is proved." 18 R. C.
h. 33.

In this connection, I direct your attention also to subsec. (4),
sec. 147.01, which reads as follows:

"The board shall employ a licensed attorney as counsel and
other necessary assistants, and fix their compensation. The
counsel shall attend the meetings of the board, advise the mem
bers, and assist the board generally."

In any case where your board becomes convinced that a viola
tion of the law has occurred, you can and properly should sub

mit the entire facts to your counsel. When this is done you
would have an additional defense to any action for malicious
prosecution that might be instituted. I quote from the opinion
of our coui't in Topolewski v. Flanhinton Packing Co., 143 Wis.
52, in which the doctrine of advice of counsel as applied by our

supreme court is set forth, p. 62:

"* * • It [our court] has upheld the rule that advice of
counsel, upon a reasonably fair statement of the facts under all
the circumstances, constitute.^ probable cause, most liberally in
favor of defendants in malicious proseciitions, holding that even
advice of private counsel satisfies the rule, also that 'full and fair
statement of all the facts' does not require statement of all the
facts discoverable, or that the informer should even make dili
gent inquuy to ascertain the facts. King v. Apple River P. Co.,
131 Wis. 575, 111 N. W. 668."

I am therefore of the opinion that any member of your board
acting in good faith and upon the request of the board may sign
the ci'iminal complaint without incurring liability. This would
be especially true in case the signing was done upon advice of
the counsel for your board.
CAE
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School Districts—Scliool district which borrows money under
provisions of 67.12, Stats., may issue more than one note.

September 24, 1924.

Geo. F. Merrill,

District Attorney,

Ashland, Wisconsin.

In your letter of July 22 you say that a school district in your
vicinity has passed a resolution authorizing the school board to
borrow money under the provisions of sec. 67.12, Stats., and to
issue a note for the sum of $5000. The school board wishes to

issue a note of $1000 now and other notes as the money is needed.
You inquire whether under the provisions of sec. 67.12 the
board is bound to issue but one note. You state that you be

lieve the board may issue more than one note, and this depart
ment concurs in your opinion.

Sec. 67.12, subsec. (1), Stats., provides:

"Purposes: Every municipality, except a county, which is
in temporary need of money with which to pay its current and
ordinary expenses, including maturing interests on its funded
indebtedness, may borrow in the manner prescribed by subsec-
tions (1) to (4), inclusive, of this section."

Subsec. (2), see. 67.12 provides:

"The governing body of any town, village or city, or the elec
tors of any common or other school district about to solicit such
a temporary loan, shall first adopt and record a resolution speci-

•j fying the purpose and the amount of the loan, and levying a
-  tax for the same amount to provide payment; * *

y  Subsec. (3), sec. 67.12 provides:

^  "To evidence such indebtedness the municipality shall e.xecute
' to the lender its promissory note payable with interest on or

before the fifteenth day of March next ensuing, and signed by
the same officers who are required by law to sign municipal
bonds."

There is no specific provision regarding the number of notes
that may be issued. Subsec. (3) provides that the municipality
"shall execute to the lender its promissory note." Subsec. (2),
see. 4971, however, provides:

"Every word importing the singular number only may extend
and be applied to several persons or things as well as to one
person or thing."
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Again there is no specific prohibition against issuing more than
one note.

The intent of the legislature in enacting sec. 67.12 was to
provide a method of financing municipalities that would other
wise be unable to function. It follows then that if sec. 67.12
is to accomplish the result intended, it must be construed in such
a way as to actually relieve the municipalities in need of funds
for operating expenses. If this section were construed as limit
ing a municipality to the issuance of one note the evil which
was intended to be remedied might still exist. It is conceivable

that a municipality could not borrow from a single source all
the money it is entitled to borrow under this section and if the

mimieipality could issue only one note it could not borrow any
money. Such a result was manifestly not intended by the legis
lature. Hence, this department is of the opinion that a munici
pality may issue more than one note under the provisions of
sec. 67.12.

ML

Municipal Corporations—Yillagcs—Referendum is not neces
sary in order for village to become city under sec. 61.58, Stats.

September 25, 1924.
Fred R. Zimmerman,

Secretary of State.

You inquire whether in securing a city charter under the pro
visions of sec. 61.58, Stats., it is necessary for a village to hold
a referendum on the question of whether or not it shall become
a city. Sec. 61.58, in so far as it is material to this inquiry pro
vides :

''(1) Whenever the resident population of any village shall
exceed twelve hundred as shown by a census herein provided for,
such village may become a city of the fourth class, and the trus
tees of such village may at a regular meeting, by a two-thirds
vote of the members thereof, by resolution, so determine. Such
resolution shall fix the number and boundary of the wards into
which such city shall be divided and fix the time for holding
the first city election, which shall not be less than twenty days
from the date of such resolution, and shall therein name three
inspectors and one clerk of election for each ward.
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"(2) The election shall be noticed and conducted and the
result canvassed and certified as in the case of regular village
elections and the village clerk shall immediately certify the fact
of holding such election and the result thereof to the secretary
of state, including in such certificate a description of the legal
boundaries of such village or proposed city; and thereupon a
certificate of incorporation shall be issued to such city as pro
vided in subsection (6) of section 62.06. Thereafter such city
shall in all things be governed by the general city charter
law. * *

The section is not as clear as it might be in view of the fact
that it mentions an election and states that the village clerk is
to certify the results of the election to the secretary of state to
gether with the legal boundaries of the proposed city. The his
tory of this section, however, appears to make clear the legisla
tive intention. It was formerly sec. 925<7, Stats. 1917. It then
provided as follows:

""Whenever the population of any village shall exceed fifteen
hundred as shown by the last national or state census such vil
lage shall become a city of the fourth class, and the trustees
of such village shall at a regular meeting, by ordinance or reso
lution, make publication thereof, and shall in such resolution
fix the number and boundary of the wards into which such city
shall be divided and fix the time for holding the first city elec
tion, which shall not be less than twenty days from the date of
such resolution, and shall therein name three inspectors and one
' clerk of election for each ward. The election shall be noticed

and conducted and the result canvassed and certified as in the
case of regular village elections and the village clerk shall im
mediately certify the fact of holding such election and the re
sult thereof to the secretary of state; and thereupon a patent
shall be issued to such city as ])rovided in sections 925—5,
925—12 and 925—13. Thereafter such city shall in all things be
governed by the general city charter law."

Under the statutes of 1917, therefore, it became mandatory

upon the trustees to create a city when the population exceeded
fifteen hundred. The amendment appears merely to have
changed the section from a mandatory provision to an optional
one. It still loaves the matter, however, for the trustees to de
cide.

I am therefore of the opinion that it is not necessary to hold
a referendum upon the question of becoming a city but that this
question must be determined by the tru.stecs.
CAB
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Agriculture—Agricultural Fairs—State aid for agricultural
fairs provided for see. 20.61 (11) (a) does not include cost of
grand champion pennants awarded to grand charapion live stock.

Fred R. Zimmerman.

Secretary of State.

September 25, 1924.

You state that at a county fair held recently there were pur
chased twenty grand champion pennants costing $3.50 each,
which were awarded to the grand champion live stock. You in
quire whether state aid provided for by sec. 20.61, subsec. (11),
subd. (a), can be allowed for such pennants.
I refer you to the former opinion upon this subject rendered

to you on August 8, 1924, XIII Op. Atty. Gen. 428. I do not
see why the former opinion should be changed in any way, and
believe that these pennants come within the prohibition con
tained in the former opinion, from which I quote, p. 429:

"I am of the opinion that ribbons, badges, banners and the
like are not premiums within the meaning of the appropriation
statute. The bine, red and other colored ribbons and badges
and banners, in common use at the annual fairs referred to in
the statute, to designate that the particular exhibits on which
they are placed have been awarded first, second, third, etc., pre
miums cannot, I think, be said to be premiums within the con
templation of the apjiropriation; they have no intrinsic value,
and serve merely to certify to the public that the 'published
premium offered' has been awarded to the particular exhibit,
although they may be and usually are prized by the exhibitors
as souvenirs of the awards. The premium itself is a sum of
money or some article of intrinsic value."

It is true that such banners have some value and quite often
a considerable outlay is necessary in order to purchase them.
However, apart from the fact that they represent a prize which
has been given, they have little value in and of themselves. I
am therefore of the opinion that such banners cannot be classed

as premiums and that state aid is not allowable on account of

their purchase.
CAE
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Corporations—Foreign Corporations—For purpose of annual
report of foreign corporation under provisions of sec. 226.02 - f
(7) (e), Stats., amount of authorized capital stock must be do- - •
termined by its articles, and stock retired previous to amend
ment of articles remains authorized capital stock.

September 26, 1924.

Fred R. Zimmerman,

Secretary of State.

In your letter of May 26 you state that a question has arisen
in regard to the annual report of a foreign corporation under
the provisions of sec. 226.02. subsec. (7) subd. (e), Stats.
As amended on December 16, 1922, the articles of incorpora

tion fixed the capital stock as follows:

Preferred stock $5,000,000
Preferred A stock 22,500,000
Common stock 300,000 shares of no par

value.

As amended on January 30, 1924, the articles fixed the capital
stock as follows:

Preferred stock .$22,500,000
Common stock 300,000 shares of no par

value.

On February 1, 1923, $5,000,000 of preferred stock was re
tired and under the terms of its issue could never again be re
issued. The corporation contends that under the terms of the

!*■ issue of this preferred stock at its retirement it ceased to be
authorized capital stock at the moment it was retired. You re
quest an official opinion of this department as to whether the
$5,000,000 of preferred stock which was retired on February 1,
1923, was a part of the authorized capital stock for the purposes
of the annual report under the provisions, of sec. 226.02,
subsec. (7), subd. (e), Stats.

Sec. 226.02, subsec. (7), subd. (e), Stats., provides that every
foreign corporation transacting business in this state shall file
an annual report, containing among other things,
"the proportion of the authorized capital stock represented in
the state of "Wisconsin by its property located and business trans
acted therein during the preceding year."
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Before construing the words of the statute as they now stand,
it will be well to consider the history of this section. This sec
tion as originally framed in 1911 provided that the annual re
port .should contain

"the proportion of the capital stock represented in the state of
Wisconsin."

In 1918 a question arose whether this section applied to au
thorized capital stock or whether it was restricted to capital
stock actually paid in. In State ex rel. Standard Oil Company
V. Hull, Secretary of State, 168 Wis. 269, the court held that
the section applied only to capital stock actually paid in and did
not apply to capital stock which had been merely authorized.
In 1919 the legislature enacted ch. 485, laws of 1919, which

provided that the annual report should contain

"the proportion of the authorized capital stock represented in
the state of Wisconsin."

In 1920 the question was presented to this department whether
cli. 485, laws of 1919, abrogated the rule laid down in the
Standard Oil case and it was held that the section applied not
only to capital stock actually paid in, but also applied to au
thorized capital stock. Tlie opinion reads, in part, as follows:

"You are advised that it is, the opinion of this department
that your construction of the law is correct; that having indus-^
triously written into sec. 17705, subsec. (7), subd. (e) by ch.
485, laws of 1919, the word 'authorized,' immediately prior to
the words 'capital stock,' wherever they occur, the legislature
plainly manifested its intention that henceforth the fees of for
eign corporations should be computed upon the basis of such
authorized capital stock, and not upon the basis set forth in
Standard Oil Co. v. Hull, supra. The references to other sec
tions of the statute, found in that ease, are all made by the court
in the endeavor to arrive at the meaning attributable to the sec
tion in question. When the words 'authorized' capital stock are
employed, there is no longer any occasion for reference to any
source for interpreting the meaning thus plainly expressed."
IX Op. Atty. Gen., 166, 167. .

This department still adheres to the opinion above quoted.
The history of this section demonstrates conclusively that the
legislature intended to include authorized capital stock and the
language of the statute as it now stands is no longer open to
construction. The fact that a portion of the stock was retired

does not make it any the less authorized capital stock. The
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articles of incorporation were not amended until almost a year
after the stock "rt^as retired and during that period, as far as the
articles of incorporation were concerned, the stock was author
ized capital stock In ascertaining the filing fee, the authorized
capital stock must be taken as provided in the articles. IX Op.
Atty. Gen. 359. This department is, therefore, of the opinion
that for the purpose of the annual report for the year 1923, the
$5,000,000 preferred stock was a part of the authorized capital
stock of the corporation and should have been included in its
report.

JEM

Appropriations a7id JSxpenditures—Building and Loan Asso
ciations—PuUic Officers—Commissioner of banking is not justi
fied in refusing to make annual examination of building and
loan associations provided for by statute even though no appro
priation is provided for that purpose; such associations are not
assessed for such examination.

September 27, 1924.

Dwight T. Parker,

Commissioner of Banking.

You direct attention to sec. 215.32, Stats., which requires you
to make an annual examination of building and loan a^ocia-
tions. You also call, attention to the fact that the legislature has
not provided for any fee being collected to defray the coat of
such examinations nor has it made any appropriation for that
purpose. You state that the appropriation of $25,000 made by
sec. 20.53, subsec. (2), is entirely consumed in maintaining-the
quarters of the banking department at Madison and that the
fees collected pursuant to sec. 220.05 are not more than sufficient
to properly supervise and examine the banks of the state.
You inquire:

"In view of the fact that there is no money available for the
examination of building and loan associations, that there is no
appropriation by the state for that purpose, that building loan
associations are not required to pay for such examinations ex
cept when the examination is specially requested, is the depart
ment compelled to examine these associations or may it refuse
to make further examinations until some method is provided by



Opinions of the Attorney General 523

the legislature for the purpose-of defraying the cost thereof,
and in the meantime to make only such examinations as are re
quested by such associations at the expense of the association as
provided by section 215.32?"

Sec. 215.32, so far as it is material to this inquiry, provides
as follows:

"At least once in each year, the said commissioner of bank
ing shall make or cause to be made an examination into the
affairs of all such associations * *

See. 20.53, which contains the appropriation of your depart
ment, provides as follows;

" (1) All moneys collected or received by each and every per
son for or on behalf of the state banking department, pursuant
to the provisions of section 220.05 of the statutes shall be paid
within one week into the state treasury and are reappropriated
to the state banking department for the execution of its func
tions.

"(2) There is appropriated from the general fund to the
state banking department annually beginning July 1, 1921,
twenty-five thousand dollars. * * *"

The provisions of sec. 220.05 referred to in see. 20.53, so far
as they concern the question in hand, are as follows:

" (1) On or before the fifteenth day of July, 1921, and on or
before the fifteenth day of June of each year thereafter, each
bank doing business under this chapter shall be required to pay
to the commissioner of banking an annual assessment for the
maintenance of the state banking department, as is hereafter
provided.

< < * • •

"(4) In the event the fixed annual assessment and the aj)-
propriation made by subsection (2) of section 20.53 of the
statutes shall not equal the sum of one hundred thousand dol
lars, the commissioner of banking may increase the assessment
in an amount not exceeding ten per centum of the fixed annual
assessment for each bank."

You will note that sec. 215.32 is mandatory and imposes an
absolute duty upon you to examine these building and loan
associations at least once in each year.

"Where an executive officer of a state is obligated to perform
a plain official duty, and performance is refused, an action of
mandamus may be brought to compel its performance at the in
stance of any person who will sustain any personal injury by
such refusal." 22 R. C. L. 494.
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You -will further note that the fees provided for in see. 220.05
are. not only for the actual field work connected with the exam
ination of banks but that the section specifically provides for an

annual assessment for the maintenance of the state banking de
partment. Furthermore, the appropriation of $25,000 con
tained in sec. 20.53, subsec. (2), is an appropriation from the
general fund. It is probably true that with the funds available
to you, you do not feel that you can perform your duties as
efficiently as you would wish. This, however, would not justify
you in refusing to make the annual examination of building
and loan associations provided for by statute. I am, therefore,
of the opinion that you would not be justified in refusing to
make such examinations.

CAE

AutoniobUes—liesident of this state who acquires motor ve

hicle registered under laws of another state must register same
under Wisconsin law before it can lawfully be operated on Wis
consin highways. Foreign exemption statute does not apply to
motor vehicles owned and operated by residents of this state on
highways of state.

September 30, 1924.

Fred R. Zimmerman,

Secretary of State.

You state that a resident of Wisconsin purchased an automo

bile in the city of Winona, Minne.sota, two months ago; that
Minnesota license plates were attached to the car (from which
fact I shall assume that the car is registered for the current year
in Minnesota); that the owner lias not secured a Wisconsin
license, and evidently is of the impression that he is protected
by the provisions of subsec. (1), sec. 85.15, Stats.; that complaint
has been made that such owner is operating his automobile with
out the proper licence.
You ask to be advised whether the motor vehicle in question

is required tp be registered and licensed under the Wisconsin
law, or is exempt from snob registration by said subsec. (1),
sec. 85.15.
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While the correct answer to youf question may not be entirely
free from doubt, I am of the opinion that an automobile regis
tered and licensed under the laws of a foreign state cannot law
fully be operated on the highways of this state by a purchaser
thereof who is a resident of tliis state and who brings it perma
nently into Ihe state and operates it on the highways thereof. I
think it becomes a Wisconsin car when it becomes the property
of a Wisconsin resident and is brought into the state permanently
for use on the highways of the state, ami is subject to the regis
tration laws applying , to Wisconsin-owned motor vehicles, in
other words, that the foreign car exemption statute (subs^e. (1),
sec. 85.15) has no application to it.

It is true that the w-ording of the foreign car exemption statute
was radically changed by the legislature of 1923. The prior
statute read, that the provisions of the registration law

"shall not apply to automobiles or other similar motor vehicles
owned by nonresidents of this state,"

where the owners thereof had complied witli the registration
laws of the state of their residence. See see. 1636—53, Stats.
1921. It will be noted that the exemption was specifically de

pendent upon the residence of the owner, and if a nonresident
owner of a ear became a resident of this state a car owned by
him while a nonresident and brought into this state for use
within this state was required to be registered under the Wis
consin law even though it had been registered under the laws of

the slate of his former residence. V Op. Atty. Gen. 635.
The present law makes no specific reference to ownership or

residence, but provides, simply:

"Any motor vehicle other tlian those specified in subsection
(2) of this section registered in any state of the United States,
the District of Columbia, or any foreign state or province, which
carries the number plates indicating such registration, may be
operated over the highways of Wisconsin without registration in
this state, during the year of registration." Subsec. (1), see.
85.15, Stats.

The language, however, to my mind clearly implies application
only to vehicles owned by nonresidents.
The language of the general motor vehicle registration statute

is substantially the same under the old law and under the law
of 1923. Both the old and the new laws prohibit the operation
of a motor vehicle on the h'ghway.s of the state unless it has
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been registered or application for registration has been made
and the registration fee paid. See see. 1636—47, snbsec. 1, Stats.
1921, and present see. 85.04, subsec. (1). There is this differ-
ence, however, that under the present law the registration of a
motor vehicle is transferable to another person, and follows its
ownership, while under the old law the registration was trans
ferable not to another person but to another ear owned by the
licensee.

While at first blush the strict letter of the exemption statute
may bear out the claim of exemption involved in your question,
I am convinced that such a claim cannot be sustained under a

proper construction of the law. The fundamental rule of con
struction of statutes is to ascertain and give effect to the intent
of the legislature, the rule being that the spirit and reason of the
law will prevail over the letter, and that the legislative intent
is to be gathered from a general view of the whole act and of
statutes in pari matena, recourse being had to the object the legis
lature had in mind, and every statute is to be construed with
reference to the general system of laws of which it forms a part.

See the late eases of State ex rel. Time Insurance Co. v. Superior
Court, 176 Wis. 269; ̂ Yal^er W. Oeflem Inc. p. State, 177 Wis.

394; State ex rel. Plowman v. Lear, 176 Wis. 406, and cases and
authorities cited in the opinions. Again, while the violation of

the registration law is a penal offense, and the law must there

fore be given a strict construction, that strict construction must

be a reasonable one, and must be such as to effect, as far as
possible, the legislative purpose from the point of view of the
mischiefs to be prevented, the subject matter; the effects and

consequences, and the reason and spirit of the law. Weirich v.
State, 140 Wis. 98; State v. Helmann, 163 Wis. 639.

Looking to the object of the law as an aid in its interpretation,
it is clear that the .same purpose underlies the pi'esent exemption
statute and the former statute, namely, the recognition and appli-
eatioii of the principle of comity between states—to obtain for the
residents of this state traveling in foreign states the like privilege
of exemption from the payment of registration fees. On the

other hand, one of the important purposes of the general motor
vehicle registration law is that all residents of Wisconsin owning
and operating such vehicles on the highways of the state shall con
tribute to the maintenance of such highways by the payment of
annual registration fees, based on the weight and character of the
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vehicles and in rough proportion to the amount of damage which
such vehicles are capable of inflicting on the highways. It there
fore seems to me that it would be an unreasonable, if not wholly
absurd, construction of the exemption statute to hold that under

it a resident of this .state may acquire a motor vehicle and register
it under the laws of the state of Maine or Oregon or Florida or
the province of Ontario and then lawfully operate it on the high
ways of this state without registration here, and thus escape the
making of any contribution to such maintenance. Under such a
construction, it would be possible for all Wisconsin motor ve
hicle owners, except of motor vehicles specified in subsee. (2),
sec. 85.15, to avoid the payment of any registration fee whatever
to the state of Wisconsin. It is inconceivable that the legislature
intended any such result, or that the courts would construe the

legislative act according to the strict letter of the exemption so
as to bring about such a result.

You are accordingly advised to require the automobile in ques
tion to be registered and collect the registration fee, as provided
by subsec. (1) and pars, (a) and (b) of subsec. (4), see. 85.04,
Stats.

FEB
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Elections—Nctvs2)apers—Weekly papers are entitled to only
sixty cents per square for two publications made pursuant to
sees. 6.21 and 6.22, Stats.

October 1,1924.

Henry J. Bohn,

District Attorney,

Baraboo, Wisconsin.

You inquire wliether under sec. 6.22, subsec. (4), Stats., weekly
papers should receive only sixty cents per square with no allow
ance for subseciuent publications.
The above named section, so far as it concerns your inquiry,

reads as follows:

''The compensation to be paid for all publications pursuant to
sections 6.21 and 6.22 shall be sixty cents per square for weekly
papers and one dollar per square for the first publication, and
thirtj'-five cents per square for each subsequent publication in
daily papers."

The above quoted section was formerly sec. 37, Stats. 1898. At
that time, the following provision was made regarding compen
sation :

"The compensation to be paid for all publications of such
notice shall be the amounts hereinafter specified and no more:
for a general election in weekly newspapers, one hundred twenty
dollars, and in daily newspapers two hundred forty dollars."

This section was amended by ch. 583, laws of 1907, so as to
provide for the compensation as now given. You wiU note that
in the statutes of 1898 a lump sum was provided for all publica
tions, which in the case of daily newspapers was double the
amount specified for weekly newspapers.

It is clear from a reading of the present statute that the pay
ment of thirty-five cents per square for a second publication re
fers solely to daily papers and has no reference to weekly papers,
A consideration of the history of the section makes it equally
clear that it was not contemplated that sixty cents should be paid
for the second publication in case of weekly papers. I am, there
fore, of the opinion that weekly papers should be paid sixty cents
per square for the two publieations and that there is no authority
for a payment of any larger amount.
CAE
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Bridges and Highways—Signs—Guideboavd erected at road
intersection and designating different rente to city than that
adopted as state trunk highway is illegal unless approved by
highway commission.

October 1, 1924.

R. R. Williams,

District Attorney,

Marshfield, Wisconsin.

You state that state trunk highway No. 13 runs from Seneca
Corners in your county to the city of Marshfield by way of Pitts-
ville. There is another concrete road, formerly a state trunk
highway, running between these two points by way of Vesper and
Arpin. There has been erected a signboard or guideboard twenty
feet long and ten feet high at Seneca Corners on lands belong-

/  ing to the town of Hansen. This board is located well back
'  from the highway and does not obstruct the view so as to make

travel dangerous. Upon the board are printed in large letters
the following words:

"Shortest Road to Marshfield

All Concrete

Vesper 3 Miles
Arpin : 9 Miles _
Auburndale lb Miles

Chippewa Falls, Ashland and
Wisconsin Lakes Region"

You request the opinion of this department as to the legality of
the above described sign.
I do not believe that this sign violates sec. 4446&, Stats. The

only portion of this statute which could be urged against the
maintaining of this sign is subsec. 4, which prohibits any danger-
producing signs within a radius of one thousand feet from the
point of intersection of two highways. Inasmuch as your state
ment of facts explicitly eliminates this feature, it would clearly
appear that this section is not violated.
I direct your attention, however, to sec. 84.02, subsec. (4),

par. (c), whicli provides as follows:

"The highway commission shall cause to be erected and main
tained such standard guide and warning signs as it may deem
necessary along the trunk system, and it shall be unlawful to
erect or display any other guide or warning signs upon the
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ti'unk system, except in cases of emergency or when approved
by the commission. Any erection in violation hereof may be re
moved by the commission."

I am of the ojnnion that this section is not confined merely
to prohibiting signs located within the limits of the highway. If
this construction were placed upon the section, it would be pos
sible for any person or organization to locate guide signs and
route signs immediately outside the boundary of the highway
and in such a manner to a great extent confuse the system of
routing which has been established throughout the state. Further
strength is added to this conclusion by par. (b) of the same sub
section, which reads as follows:

"It shall be illegal for any person to mark any other highway
routes or trails through or in the state unless the route marked
shall coincide exactly with the trunk system. No such routes
shall be marked within or through the state until exact descrip-
tions of tile routes selected for marking have been filed with and
the routes and markings approved by the highway commission."

Although I am of the opinion that par. (b) was primarily de
signed to proh'bit the marking of trails such as the Yellowstone
trail and other similar trails, its terms would apply to any mark
ing of routes. I am, therefore, of the opinion that the sign
erected at Seneca Corners is illegal unless the approval of the
highway commission is secured.
CAE

(Jopyright—li is infringement of copyrighted production to
make mimeographed copies of cuttings of it and especially if
such copies are sold for cost of production.

October 2, 1924.
Miss Almebe L. xScott, Secretary,

Department of Dehaiing and Fuhlic Discussion,
University of AVisconsin.

Under date of September 26 you inciuired whether there is
any law which prohibits the mimeographing—not printing of
cuttings from eo{)yrlght material; also whether it is possible
under the present law to sell such selection.s at the cost of pro-
tluction.
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"A literal reproduction of the whole, or of substontially the
whole, of a copyrighted work, if unauthorized, constitutes an in
fringement." 13 G. J. 1115.

On pages 1116-1117 the law on this subject is stated as follows;
'  "In determining the question of infringement, the amount of
matter copied from the copyrighted work is an important con
sideration. To constitute infringement it is not necessary that
the whole or even a large portion of the work shall have been
copied, and on the principle of de minimis non curat lex it is
necessary that a material and substantial part of it shall have
been copied, it being insufficient that mere words or lines have
been abstracted. Between these extremes no precise and definite
rules can be stated. If so ranch is taken that the value of the
original is sensibly diminished, or the labors of the original
author are substantially and to an injurious extent appropriated
bv another, that is sufficient in point of law to constitute a
piracy. The question is one of quality rather than quantity
and is to be determined by the character of the work and the
relative value of the material taken. It has been said that in
deciding questions of this sort the court must look to the nature
and objects of the selections made, the quantity and value of the
materials used, and the degi-ee in which the use may prejudice
the sale, diminish the profits, or supersede the objects of the
originarwork. If the matter taken is claimed to be taken as of
right a very small amount will suffice."

Again, i>. 1117:

"It has been said that the test of infringement is not so much
what proportion of plaintiff's work has been taken, but rathei
what portion' of defendant's work is plaintiff's. But this is not
a safe test in all cases. It is ordinarily immaterial whether the
piracy is committed by making a simple reprint without any con
siderable additions, or by incorporating the copied and pirated
matter in a larger work."

The first part of your question is, therefore, answered in the
affirmative and the second part in the negative.
JEM
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Municijjal Covporations—Towns—Tuxotion—Undor provisions
of sees. 74.15 and 60.50, Stats., payment to scliool districts has
priority even though such payment results in deficiency in other
funds of town.

October 3, 1924.

E..S. Jedney,

District Aitoriiey,
Black River Falls, Wisconsin.

In a letter to this department you state that the town treasurer
of a certain town collected taxes for the year 1924 to the amount
of $2,000. In a settlement with the county treasurer, the town
treasurer has paid the state taxes and received credit for the de
linquent taxes. The town treasurer then paid to the two school
districts in his town the sums of money collected in the respec
tive districts but not the amounts wliich were levied for school
purposes. The balance of the taxes collected was paid for
general operating expenses for the improvement of bridges and
highways. Tlie result is that one of the districts did not receive
sufficient funds with which to maintain the school. You request
an official opinion of this department as to whether sec. 74.15,
Stats., and sec. 60.50, Stats., provide for priority of payment to
school districts even though such payment results in a deficiency
in the other funds of the town.

See. 74.15, Stats., provides that the town, city or village treas
urer shall first pay over to the county treasurer the amount of
state taxes though it may occasion a deficiency in the town, city
or village taxes. This section further provides that the treasurer
shall, after the payment of the state tax, set aside the sums
levied for school taxes, then sums levied for the payment of judg
ments, and then the sums levied for various other purposes.

See. 60.50, Stats., reads as follows:

Payments, order of. If, upon the return of the uncollected
•taxes to the county treasurer in any year, there shall be a defi
ciency of cash funds in the town treasury to pay all the charges
thereon during such year, then the town treasurer shall set apart
in the order specified below, a sufficient amount of such funds to
pay in full each of sucli charges so far as such funds will ex-
teiul; and he shall pay the same only in the order and for the
objects herein specified, to wit:
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''(1) The amount of moneys raised for common school pur
poses and returned taxes collected for any school district.
" (2) The amount raised for the support of the poor.
"(3) All moneys raised for highways and bridges and re

turned taxes eollectod therefor.
"(4) The amount of moneys raised for all other town pur

poses shall be applied to the payment of all other lawful orders
upon the town treasury. The treasurer shall keep a record of
all such orders presented for payment showing the date and
order of presentation, the number, date and amount tJiereof
and name of drawee, and shall indorse thereon the fact and date
of such presentation and sign his name thereto, and as said orders
are paid note the fact of payment on said record; said orders shall
be paid in the order of their pi-esentation as shown by said
record when there are funds in the treasury."

The sections above quoted are in accord with reference to the
setting aside of school funds. See. 74.15 provides for the setting
aside of all sums levied for school purposes after the state taxes
have been paid. Sec. 60.50 provides that the schools shall have
priority in case of deficiency of funds in the hands of the treas
urer. These sections construed together are indicative of an
intent on the part of the legislature to provide for the operation
of schools even though a deficiency in the funds for other pur
poses is occasioned thereby. This department is therefore of the
opinion that the total amount of taxes levied for school pur
poses should have been set aside by the town treasurer before
any payments ̂'^ere made for other purposes.
ML

School Districts—linion free high school district which has
been ui operation more than four years and which has obtained
loan from state trust funds may be dissolved by action of elec
tors with consent of land commissioners.

October 3, 1924.

J. A. Moen,

District Attorney,

Viroqua, Wisconsin.

In your letter to this department you state that a union free
high .school district which has been in exi.stence more than four
years and which has obtained a loan from the state trust funds
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wishes to dissolve. You inquire whether such dissolution may
be legally effected.

Sec. 40.59, Stats., provides that any free high school district
may be discontinued by the same course of procedure required
to establish the district, provided that no election for dissolution
shall be held within four years from the date of the organization
of the district.

The district in question has been in existence for more than
four years, ami if the provisions of sec. 40.59 are complied with
it may be dissolved by the action of the electors.

Sec. 25.07, Stats., provides:

"All the taxable property in any municipality which has ob
tained or shall obtain any loan from the state or from any of its
trust funds sliall stand charged for the payment.of the principal
and interest thereof, and alterations of the boundaries of such
municipality shall not be made until such loan shall be fully paid
without the consent cf the commissioners."

The above section provides specifically for alteration of the
boundaries of municipalities, but does not specifically provide
for dissolution. The legislature has manifested an intent to pro
tect the trust funds of the state in- case of alteration and it
follows a fortiori that it also intended to protect the trust funds
in case of dissolution in spite of the fact that dissolution is not
specifically mentioned. If the consent of the commissioners of
public lands can be secured, the dissolutioji may be effected.
No question can arise in regard to the collection of payments

of principal and interest on the loan. Sec. 25.09, Stats., pro
vides that collection of principal and interest of loans from the'
state trust funds to school districts, other than joint school dis
tricts, shall be made as prescribed by see. 25.08, Stats. The pro
cedure laid down in the latter section is such that the school
clerk is not required to pei-form any act, hence, the payments of
principal and interest can be collected whether the school dis
trict remains in existence or not.

This department is, therefore, of the opinion that the union
free high .school district in question may be dissolved by action
of the electors provided the district obtaijis consent of the land
commissioners.

ML



Opinions of the Attorney General ')3o

Educati-on—Milifary Service—Soldiers' Bchahilitation Board
—Subsec. (5), sec. 45.27, Stats., does not authorize soldiers' re
habilitation board to select educational institutions other than
approved public scliools at which persons eligible to benefits pro
vided for by sec. 45.275, Stats., in regular attendance may re
ceive assistance therein provided for.
Board may, however, under authority granted by subsec. (2),

sec. 45.275, when, and only when, such eligible person is unable
to obtain instruction suited to his capabilities in any approved
public school, select some other institution or agency which is
qualified to meet his needs.

It is not intended that such other selection shall be made
merely on account of person's preference or his convenience, nor
on account of any other situation than statutory one stated; but
in exercise of its sound discretion decision of board is final.

October 3, 1924.

General John G. Salsman, Secretary,
Soldiers' Behahilitation Board.

You state that the soldiers' rehabilitation board is extremely
anxious to give to any and all claimants who make application
for benefits under sec. 45.275, Stats., every consideration pos
sible to allow their claims; that a number of claims are being
received from soldiers who wish to attend privately endowed
universities and colleges in the state, and that it has been con
tended to the board (for the benefit of such claimants) that the
provisions of subsec. (5), sec. 45.27, Stats., relating to the selec
tion of hospitals and institutions, are broad enough to carry with
it authorization to put student soldiers into educational institu
tions other than the pnhlic schools as required in subsec. (1), sec.
45.275.

By direction of the board, you submit the following questions,
which I have restated for convenience in answering:

1. Does subsec. (5), sec. 45.27, Stats., authorize the board to
grant the benefits of subsec. (1), sec. 45.275 to those entitled to
such benefits, while in regular attendance at schools other than
public schools approved by the board?

2. Is the board authorized under any law to grant such benefits
to such persons while in regular attendance at schools other thaB
public schools approved by the board?
The first question is answered in the negative.
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The second question is qualifiedly answered in the afBrmative,
as follows:

If the board finds (from satisfactory evidence submitted to it)
that any person entitled to receive the aid provided for by sec.
45.275, Stats., is unable to obtain the instruction suited to his

capahiUtws at any public .school approved by the board it shall
select some other institution or agency which is qualified to meet
his needs, and such person shall thereupon be entitled to receive
the a.ssistance provided for by said section; otherwise such
person must be in regular attendance at a publio school approved
by the board in order to be entitled to such aid. Subsec. (2),
section 45.275, granting to the board by reference the powers
conferred upon the former state board of education by sec. 37.25
et seq. so far as to enable it to carry out the provisions of sec.
45.275. You will particularly note that it is not the question of
the applicant's preference, nor his convenience, nor any other
consideration except the question of whether the applicant can
obtain the instruction suited to his capabilities in the public
schools, that the board makes its finding upon, and that unless
it finds that instruction suited to his capabilities cannot be ob
tained in public schools there is no authority to select some other
institution or agency or to grant the aid provided for attendance
at any institution other than a public school. However,''it rests
in the sound discretion of the board to determine the facts within
the limitations stated, and the decision of the board thereon is
final. Subsec. (4), sec. 45.275. Of course there are also the
further limitations contained in subsecs. (3) and (5) of said
section that must govern the board in determining the eligibility
of any applicant to the aid provided for.
The special powers of the board conferred by sec. 45.275, which

became effective July 1, 1924, relate to the education of persons
who solely because of physical or mental illness were not able to
accept the benefits granted by sec. 37.25, which expired on June
30, 1924. These powers are in no way related to or dependent
upon the powers of the board conferred by sec. 45.27, which latter
have to do only with the treatment in hospitals or (similar) in
stitutions of persons entitled to the assistance granted by that
section for mental or physical disease or injury or their conse
quential results. Par. (c), subsec. (2). The hospitals or institu
tions for such treatment are required to be selected by the board
in a stated order of classes (beginning with (a) state owned and
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operated, the last two classes being (d) sectarian or endowed and
(e) privately owned and operated) except in cases of emergency
or where, in the opinion of the board, the best interests of any
patient will be promoted by a special election. Subsec. (3).
Snbsec. (5) referred to in yonr first question, provides:

"The board's decision as to eligibility of any person for treat
ment, the selection of the hospital or institution, the duration of
treatments, and the expenditures of moneys shall be final."
(The italics are mine.)

A familiar rule of statutory construction limits the word'"in
stitution" in the phrase, "hospital or institution" in this sub
section, and throughout the section, to institutions of the hospi
tal type; and this, together with the words "treatment" and
"patient" occurring throughout the section, in my opinion com
pels the negative answer to your first question. Of minor sig
nificance is the fact that the bill (No. 372, A.) as originally in
troduced creating the soldiers' rehabilitation board ancl defining
its powers, granted no powers as to educational benefits, but was
confined to the subject matter of sec. 45.27 created by it. The
additional powers as to educational benefits, as embodied in sec.
45.275, were added to the bill by amendments during its prog
ress through the legislature, and the purpose of the amendments
seems to me to be very plain and limited; namely, to continue
until July 1, 1927, all the benefits of sec. 37.23 only to those
who by reason of phj'sical or mental illness were unable to obtain
the benefits of the soldiers' educational bonus acts, which expired
by their own limitation on June 30, 1924; and, since the state
board of education, which had been charged with the administra
tion of those benefits, had gone out of existence on July 1, 1923
(the state superintendent of public instruction succeeding it for
the remaining year of the life of the original law), to place the
administration of such benefits to such limited class for such

limited time in the soldiers' rehabilitation board created by the

bill, as having the best facilities for dealing with the subject.
That the board might be able to fully accomplish the purpose

intended by the conferring of the additional powers outlined
above, it was given

"all powers and duties conferred on the state board of educa
tion by sections 37.25, 37.251, 37.252, and 37.253, • • * to such
an extent as to enable it to carry out the provisions"
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of sec. 45.275. Subsec. (2). These power.s include those granted
to the state board of education by subsec. (9), sec. 37.25, ■which
provided:

"Wlienever any person eligible to receive the aid provided
in subsection (1) of section 37.25 shall be unable to obtain the
instruction suited to his capabilities at any of the institutions or
agencies referred to in such subsection and the state board of
education sliall so find, such state board of education shall there
upon .select some other institution or agency which is qualified
to meet his needs and he shall thereupon be entitled to all as
sistance to which he would have been entitled as hereinbefore
provided for." Sec. 37.25, Stats. 1921, subsec. (9).

The effect of subsec. (2), sec. 45.275, is to substitute "subsec
tion (1) of section 45.275" for ".subsection (1) of .section 37.25"
in the above quoted grant of power. The language of the powers
thus granted seems to me to be plain and unambiguous, and there
fore not open to construction or enlargement by implication, and
means, a.s hpplied to the question under consideration, just what
it says, namely, that when, and only when, an eligible person is
unable to obtain the instruction suited to his capabilities in any
approved public school the soldiers' rehabilitation board is em
powered to select some oilier institution or agency which is quali
fied to meet the student's needs. I can find no other or greatcJ*
powers conferred by the sections of the former statute thus in
corporated into sec. 45.275 by reference.
PEB

Agriculture—Weed Commissioner—Counties—County board
has no powers to appoint county weed commissioner with super
visory powers over weed control of county.

October 6, 1924.
John D. Jones, Jr.,

Commissioner of Agriculture.

Under date of September 24 you ask for an opinion covering
the following question:

"Does a county board have legal authorization, either ex
pressed or implied, to appoint a county officer, to be known as
the county weed commissioner, who shall have supervision over
the weed control work of the county, and to whom complaints
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from the various towns may be referred for investip:ation and
decision?"

Under sec. 96.02 it is provided that one or more weed com
missioners are appointed by the chairman of each town, presi
dent of each village and the mayor of each city for their re
spective municipalities. In sec. 96.03, subsee. (3), it is pro
vided :

"The commissioner of agriculture shall from time to time in
spect the work of weed commissioners, and shall at such time
and place as he may determine, call meetings of the weed com
missioners in any county for instruction and diseirssion of means
and methods necessary for the proper performance of their
duties. * *

In sec. 59.07, subsee. (17), the county board is empowered at
any legal meeting to

"appropriate money for the control of insect pests, weeds, or
plant and animal diseases within tlie county. The county clerk
shall within ten days notify the commissioner of agriculture at
the .state capitol of such appropriation, and said commissioner
shall co-operate with the county and .shall provide technical
assistance and direction for the expenditure of such funds."

These are the only provisions that I find concerning the
powers of the county in the extermination of weeds. You are
advised, therefore, that the county board may employ or appoint
some one to carry into effect the purpose of the appropriation
to exterminate the weeds, and the commissioner of agriculture
is to co-operate with the county and provide technical assistance
and direction. The person employed or appointed by the county
may be designated as county weed commissioner, but as such
commissioner ha.s no supervision over the local weed commis
sioners appointed in the towns, villages and cities in the county.
He may co-operate with them and he may make investigations
and decisions under the direction of the commissioner of agri
culture.

JEM
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Loans from Trust Funds—School Districts—Territory de
tached from school district which has obtained loan from state

trust funds is not relieved from further pajmients of principal
and interest on loan.

October 7, 1924.

0. J. Falge,
District Attorney,

Ladysmith, Wisconsin.

In your letter of July you slate that the commissioners of
public lands entered an order consenting to the alteration of
certain boundary lines of a joint school district which had ob
tained a loan from the state trust fund. You request an opinion
of this department as to whether the territory so detached is
released from payments of principal and interest on the loan.

Sec. 25.05, subsec. (5), Stats., provides that an application for
a loan from the state trust fund must be accompanied by a
copy of a resolution levying upon the taxable property of the
district a direct annual tax for the purpose of paying and
sufScient to pay the interest on the loan and to discharge the
principal thereof., The effect of this section is to charge all the
property in the district at the time the loan is made with the
payment of principal and interest on the loan.

Sec. 25.07, Stats., provides in part as follows:

"Alterations of boundaries, tax a special charge. All the tax
able property in any municipality which has obtained or shall
obtain any loan from the state or from any of its tru.st funds
shall stand charged for the payment of the principal and interest
thereof, and alterations of the boundaries of such municipality
shall not be made until such loan shall be fully paid, without
the eon.sent of the commissioners."

In Stale ex ret. Given v. Roycrs, 166 Wis. 628, some doubt
was expres.sed by our supreme court as to whether the consent
of the land commis.sioners to the alteration of the boundaries of
a district would relieve the part detached from further pay
ments of principal and interest on loans from the state trust
funds. The court said, p. 630:
(<* * * It is argued that the legislature can do what the

commissioners of public lands can do, and that a consent given
by them under see. 258d, Stats. 1915, Avherein it is provided
that the boundary of a district to which a loan has been made
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'shall not be changed or altered so as to exclude therefrom any
land included therein at the time of the making of such loan,
until such loan shall be fully paid, without the consent of the
commissioners of public lands,' operates to discharge the de
tached territory fi'om a direct liability to the state. We do not
find it necessary to decide that question here because we are not
dealing with an act of the commissioners, but of the legislature.
It is sufficient to suggest merely a doubt as to whether such a
result ivould follow the eo7isent of the commissioners." (Italics
ours.)

It has been the policy of this department to safeguard the
trust funds of the state whereYer possible. Hence, in view of

the doubt expressed by our supreme court, this department is
of the opinion that the territory detached from a school district
which has obtained a loan from the state trust fund is not

relieved from payments of principal and interest on the loan
from the state trust fund.

ML

Education—Electors of high school district do not have power
to suspend high school.

October 7, 1924.

E. S. Jedney,

District Attorney,
Black River Falls, Wisconsin,

In your letter of July 3 you state that the electors of the

union free high school district at the annual meeting adopted a
resolution to suspend the high school for the year 1924-1925, to
levy no tax for the year 1924-1925, and to move the school site
from the village where it is located into the outlying territory.

You request an opinion as to whether the electors at the annual
meeting had the power to adopt such a resolution.
This department is of the opinion that the electors did not

have the power to adopt such a resolution at the annual meeting.
Sec. 40.59, Stats., provides for the dissolution of high school dis

tricts but does not mention suspension. Sec. 40.56 enumerates

the powers of the electors at the annual free high school district
meeting. No provision, however, is made for the suspension of
a free high .school by tiie electors.
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It has been the establislied policy of the department of public
instruction to hold that a union free high school district cannot

be suspended by action of the electors. In 1923 Bill No. 743, A.,
was introduced in the legislature. This bill provided for dis
continuance of high schools in case the average daily attendance*
of duly qualified pupils for two successive years was less than
twenty. The bill, however, failed of passage. In view of these
circumstances, this department is of the opinion that a union
free high school district cannot be suspended by action of the
electors.

ML

Public Officers—Attorney General—Attorney general cannot
form or express opinion on disputed state of facts.

John Callahan,

State Snperiniendent of Public Instruction.

October 8, 1924.

I am unable to form or express an opinion upon the question
of whether a school district treasurer should pay certain school
orders signed by the director and clerk for teachers' salaries,
submitted by your letter of October 2, for the reason that it
appears from your statement that the validity of the orders in
question depends upon a disputed state of facts. Such a situa
tion cannot properly be considered by the attorney general; it
comes rather within the province of a court of competent juris
diction.

The treasurer, of course, pays money out of the school treas
ury at his peril. He must determine for himself whether orders

drawn on him as such treasurer are valid, or await the judgment
of a court. The parties in interest, claiming the right to pay
ment, can bring up all questions of law and fact for decision by
an action of mandamus to compel the treasurer to pay the
orders, or by some other appropriate proceedings or action as
provided by law.
PEB

M
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Criminal Law—Fraudulent Advertising—Trade Begulaiion
—Unfair Competition—Fraudulent advertising may be crime
under sec. 4438A; or see. 4423, Stats.; untrue, deceptive or mis
leading advertising may be enjoined as unfair competition by
admini.strative order of department of markets issued under
see, 99.14, Stats.

October 9, 1924.

J. Q. Emery,
Dairy and Food Commissioner.

Your letter of October 3 lays before me a newspaper adver

tisement in which a certain retailer has advertised "hams"

which, according to the report of your inspector, were "really
smoked shoulders or picnic haifis."

You emphasize that the advertising, even if improper, is not
in violation of the dairy and food laws, but that "the sale of the
article as ham if it is not ham plainly comes within the jurisdic
tion of the dairy and food commissioner." You suggest that
the advertisement as such may be within the jurisdiction of the

department of markets.

I do not purport to decide whether the representation of
"picnic hams" as "hams" is actually a falsity. That is a ques
tion of fact, not an issue of law.

If "smoked shoulders" maj* properly be referred to as
"hams," then there is no conceivable offense under any law.

If "smoked shoulders" are not "hams" and the party has
caused the false advertisement to be published for the purpose

of defrauding, then a very clear criminal offense exists under the
fraudulent advertising statute, sec. 4438A:, Wis. Stats.

Furthermore, if the advertisement is assumedly fraudulent
and the party makes sales by virtue of the fraudulent represen
tation, he may be guilty of obtaining money under false pre
tenses, within the meaning of sec. 4423, Wis. Stats.

Moreover, there is no question but that untrue, deceptive or
misleading advertising may be enjoined as unfair competition
by an administrative order of the department of markets, issued
under sec. 99.14, Wis. Stats.

It would seem appropriate, however, that you as the food
expert should announce a determination as to whether "picnic
haras" may in fact be classed as "hams." before the district
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attorney or any other governmental agency is called upon to talce
action. Furthermore, such a determination of fact would ap
pear necessary in order to predicate an offense under your own
law, which, by your assumption, extends to the "sale of the
article as ham if it is not ham."

As indicated above, I cannot attempt to settle such a question

in this opinion. Whether "shoulders" are "ham" is not an

issue to be determined by judicial precedents or legal reasoning.
We lawyers can doubtless obtain substantial agreement upon the
premise that "pigs is pigs," but limitations restrain us from
going into further refinements. Some persons .suggest that ham
means the hind legs only, while others intimate that the term
"ham" refers to a process, namely, a curing process, and that
the so-called .shoulders or front legs, as well as rear, may become
"ham" if properly treated. Tliis, however, is a delicate issue
of fact which should be adjudicated, in the first instance, by a
tribunal such as yours.

ACR

fMhor—Architects—Contractor who alters plans of house is
not thereby representing himself to be architect within meaning
of .sec. 101.31, Stats.

October 9, 1924.

Arthur Peabody, Secretary,
' Board of Examiners of Architects.

You .submit to this department the following state of facts:
A certain party desiring to build a residence submitted plans
to the conti'actor for the purpose of securing a bid. The con
tractor was advised that the proposed building was really larger
than desired, and it was suggested that he reconstruct the plans.
This was then done by the contractor, but before delivery the
question was I'aised as to whether by so reconstructing the
plans he would be representing himself as an architect and
would therefore come under the provisions of sec. 101.31, Stats.

You inquire whether a contractor by so altering the plans vio
lates the above section, which provides for the registration of
architects.

The section referred to above reads as follows:



Opinions of the Attorney General 545

"No person doing business in this state shall use the term
'architect' as a part of his business name or title or in any "way
represent himself to be an architect without a certificate of
registration as provided in this section."

The state of facts submitted by you eliminates any possible
violation of the section in regard to using the term "architect."
The question, therefore, for consideration is whether or not by
so altering the plans the contractor in any way represents him
self to be an architect. The practice of contractors to make
alterations of plans and in fact to make plans for small buildings
has been quite general and was quite general at the time of
the passage of this act. It is to be presumed that the legislature

knew of this practice. I am of the opinion that if the legislature
meant to prohibit such alteration of plans they would have
expressly done so. I do not think that a contractor represents

himself to be an architect merely because he makes some altera
tion of the plan. A situation may arise, however, where a con
tractor or some otlier person carries on such an extensive busi

ness in drafting plans that he represents himself to be an archi
tect. This situation will have to be dealt with, however, when it
arises.

As to the situation presented in your letter, I am of the
opinion that the contractor in question would not be violating
the statute providing for the registration of architects, and your
question is, therefore, answered in the negative.
CAE

•  -V

•

■ ■ •r:'?
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Appropriations and Expenditures Refunds—Corporations
—Foreign Corporations—Claim for refund by foreign corpora
tion on account of error in its report resulting in payment of
excess fee into state treasury should be allowed under sec. 20.06,
subsec. (2), Stats.

October 9, 1924.

Fred R. Zimmerman,
Secretary of State.

You state that a New Jersey corporation licensed to transact
business in Wisconsin has submitted to you a sworn statement
reciting that an error was made in its last annual report, which
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tH

error resulted in its paying a higher fee in connection with
filing the report than would have been paid if no error had
occurred. The statement requests the return to it of the excess
fee under sec. 20.06, Stats. You inquire whether or not, after
the report of a foreign corporation has been received and filed,
correction thereof may be made and whether or not a claim for

refund of the fee is a proper one for submission to the refund
board.

The authority for the refund is found in sec. 20.06, Stats.,
which reads as follows:

"There arc appropriated from the proper respective funds,
from time to time, such sums as may be necessary for refunding
or paying over moneys paid into the state treasury, as follows:
((* # #

"(2) Moneys paid into the state treasury in error; but no
such refund shall be made except upon the wi-itten approval of
the governor, secretary of state, state treasurer, and attorney
general."

The above section seems to be sufficiently broad to cover the
refund in question. I am of the opinion that this section was
specifically intended to permit the repayment of moneys paid
into the state treasury to which the state in fact was not entitled
and that it should receive a construction to eifectuate that

purpose.

I refer you to an opinion rendered to Lawrence J. Brody,
executive clerk, on September 23, 1921, which is printed in X
Op. Atty. Gen. 952. This involved a claim for a refund made by
an insurance company on account of an error in its report. It
was held that the claim for refund was a proper one, and I am
of the opinion that the reasoning applies to this situation. You
are, therefore, advised that if the facts are as stated, and if
there was an error resulting in the state's receiving more money
than it was entitled to, the claim for refund is proper and
should be allowed.

CAE
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Fish and Game—Possession of pike of any variety during

general close season is violation of sec. 29.39, Stats.

0. E. SODERBERG,
District Attorney,

K-ice Lake, Wisconsin.

In your letter of September 27 you state that a certain person

had in his possession certain fish; that these fish were purchased
frozen from the Booth Fisheries, a licensed wholesaler; that on

the bill the fish were called "W. C. Pike," which you understand
to mean Western Canada pike; that the fish were purchased for
the purpose of resale during Lent. You ask whether the posses
sion of such fish, if possessed during the close season for pike in
Wisconsin, was in violation of sec. 29.39, Stats.

Sec. 29.39 provides as follows;

"Possession during close season, or in excess of bag limit. No
person shall have in his possession or under his control, or have
in storage or retention or as common carrier for any one per
son, any game, game fish, or other wild animal or carcass or
part thereof, during the close season therefor, or in excess of the
bag limit for one day or below the minimum size thereof at any
one time during the open season, whether lawfully or unlawfully
talcen within or without the state.''

The language of the above quoted statute is clear and un
ambiguous. It expressly prohibits the possession of game or
game fish during the closed season therefor, regardless of
where, or whether lawfully or unlawfully taken. All varieties
of pike are classed as "game fish." Sec. 29.01, subsec. (3),
Stats. Therefore, the conclusion is that the possession of pike
of any variety during the general close season therefor consti
tutes a violation of sec. 29.39. To hold otherwise would be to

render meaningless the plain wording of the statute.
JEM

October 10, 1924
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Electwn.^—"Where no nomination papers are filed for candi
dates for nomination for county offices by political party at
September primary and persons are voted for in party column
on primary ballot, but receive less than three per cent of party
vote at last presidential election, such persons are not entitled
to have their names placed on ballot at succeeding general elec
tion as party candidates.

October 10, 1924.

Victor M. Stolts,
District Attorney,

Eau Claire, Wisconsin.

There were no Democratic party nominees for county offices or
member of assembly in Eau Claire county, at the September
primary, but certain persons were voted for as nominations for
some of such offices in the Democratic column; the largest num

ber of votes received by any one of such persons did not exceed
five, which is not three per cent of the Democratic vote cast in
the county at the last presidential election; of such persons so
voted for, only the two who received votes for sheriff and for
member of assembly from said county filed the declaration of

acceptance required by sec. 5.17, subsec. (3); the county clerk
certified to the secretary of state the name of the person so
voted for, for member of assembly, as the nominee for such
office on the Democratic ticket, and was informed by the secre
tary of state that .such person did not obtain the right to have
his name placed on the ballot at the November general election
as the nominee of the Democratic party, for the reason that he
did not receive three per cent of the votes of the party at the last

presidential election.

On the above statement of facts, you ask whether said persons

so voted for for sheriff and member of assembly at the primary
are entitled to have their names placed upon the general election
ballot as candidates of the Democratic party.

The question is answered in. the negative.
Subsec. (3) sec. 5.17, provides, in part:

"But no person shall be entitled to have his name placed on
such ballot who has not filed a nomination paper as provided in
sections 5.05 and 5.07 of the statutes, unless he shall have re
ceived at such primary election a number of votes not less than
the number of signers required by sections 5.05 and 5.07 of the
statute for nomination papers, * *
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The number of signers required for nomination papers, under
subsee. (6), sec. 5.05 (which is a part of tiie above quoted stat
ute by reference) in the case under consideration, was three
per cent of 1,193 (the vote of the Democratic party in Eau

Claire county for the presidential elector receiving the largest
vote at the last preceding presidential election), which is 36.

Since neither of the candidates in question filed nomination
papers nor received more than five votes in the primary, the
placing of their names on the general election ballot as candi

dates of the Democratic party is clearly prohibited by said subsec.
(3), sec. 5.17. See XII Op. Atty. Gen. 57, 58; XI Op. Atty.
Gen. 748.

The rule of subsec. (1), said sec.' 5.17, is not called into play
unless and until a candidate receives at the primary election the
number of votes required by subsec. (3). Had these candidates

received 36 or more votes at the primary, it would have been
sufficient to entitle them to have their names upon the ballot as
Democratic nominees, because the Democratic party received no
votes for governor at the last general election; and five per cent
of zero is zero. XII Op. Atty. Gen. 57.
FEE

Dairy and Food—Dairy and food commissioner is authorized

ta revoke license of buttermaker or cheesemaker for violation of

any laws of state relating to milk, etc., without convictions hav-

^ing first been obtained therefor.

October 11, 1924.
J. Q. Emery,

Food and Dairy Commissioner.

Under date of October 8 you have directed my attention to
the provisions of subsec. (5), sec. 98.05 and to subsec. (1), sec.
98.13 and you inquire:

"Under the terms of these sections and subsections, is the
dairy and food commissioner authorised to revoke the license of
buttermaker or cheesemaker for violation of any of the laws of
the state relating to milk or cream or milk or cream products,
unless such buttermaker or cheesemaker shall have been con
victed in court for so doing."
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Siibsec. (5), sec. 98.05 reads thus:

"Each buttormaker's or cheesemaker's license shall be subject
to revocation by the dairy and food commissioner upon reason
able written notice that the licensee has violated any of the
rules and regulations prescribed by the commissioner, or has
violated any of the laws of the state relating to milk or cream, or
milk or cream products."

Subsec. (1), sec. 98.13 reads:

"Every violation of any of the provisions of sections 98.05,
98.06 and 98.12 or any lawful rule or regulation issued by the
commissioner, shall be punished by a fine of not less than
twenty-five dollars nor more than one hundred dollars, or by
imprisonment for not less than ten days nor more than thirty
days and the revocation of the license of the convicted person."
I answer your question affirmatively. Under the former sec

tion you, as dairy and food commissioner, are authorized to
revoke the license. Under the latter, the court is authorized to
revoke it as part of the penalty imposed in a criminal prosecu
tion. Had the lawmakers intended to limit the authority of the
commissioner to revoke the license to a case where a conviction

had been obtained in court, it would have been an easy matter

to say so. The statute clearly authorizes you to revoke the
license when the law has been violated, whether a court has said
so or not.

JEM

Edncaiion—Military Service—Educational Bomcs—It is
doubtful whether state rehabilitation board has authority to

allow educational bonus claims of persons who attended school
without formal assignment and who first present their claims
after July 1, 1924.

October 13, 1924.

Col. John G. Salsman, Secretary,

Soldiers* Rehahilitaiion Board.

You ask whether the soldiers' rehabilitation board is required
or authorized to'pay the educational bonus claims of certain ex-
soldiers, etc., who attended school during the years 1919, 1920,
1921, etc., but who never were formally assigned to school by
either the state board of education or the state superintendent of
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public instructiou, and who now first present their claims for
such bonus. The claims are for the payment of thirty dollars per

month for school attendance as provided in sec. 37.25, subsee.
(1), Stats.

Ch. 345, Laws 1923, effective July 1, 1924, created sees. 45.27

and 45.275, Stats. Sec. 45.27 provides for the creation of "Sol
diers' Rehabilitation Board" and enumerates the powers of such
board. The chief power of the board is to provide treatment for
men and women who served in the recent war for disease or

injury traceable to such military service. To provide such treat

ment is obviously the main purpose of the statute. See. 45.275

contains additional powers of the board, but has no direct ap
plication in the instant situation.

Subsec. (7), sec. 45.27, provides that on July 1, 1924, any bal

ance then in the fund provided for the educational bonus law
shall be transferred to and constitute "Soldiers' Rehabilitation

Fund," for the purpose of carrying out the provisions of sec.
45.27 and the benefits provided by the educational bonus law.

Subsec. (8), sec. 45.27, provides that after the taking effect of
sec. 45.27 all charges against and all sums properly payable out
of the educational bonus fund shall be paid out of the soldiers'

rehabilitation fund.

The question, therefore, is whether the claims of the persons
above desci'ibed can be said to be charges against or sums prop
erly payable out of the educational bonus fund.

The educational bonus law was enacted by ch. 5, special ses
sion of 1919, effecth'e September 11, 1919, and the administra

tion of the law was intrusted to the state board of education.

By ch. 346, Laws 1923, effective July 1, 1923, the administration

of the law was transferred to the state superintendent of public
instruction.

By the terms of sec. 37.25, as originally created by the afore

said ch. 5, a person in order to be entitled to the payment of
thirty dollars a month wliile attending school was required first
to make application to, submit essential proofs to, procure the
approval of, and be assigned to a school by, the state board of
education. Ch. 393, Laws 1923, created sec. (Ic), sec. 37.25,
which provides:

"Any person described in subsection (1) of section 37.25 who
was, subsequent to September 8, 1919, and to his discharge from
military service, in regular attendance at a school in accordance
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with the provisions of sections 37.25 to 37.253, but without formal
assignment by the state board of education, shall be entitled, upon
application to the state superintendent of public instruction, to
the educational bonus during the period of regular attendance
between his entrance into any school heretofore approved by the
state board of education subsequent to September 8, 1919, and
to his discharge from military service, and February 1, 1923.''
(Statutes erroneously give figure 1922.)

It is only under the above quoted subsec. (Ic) that the per

sons above described can be found entitled to the educational

bonus, if at all. There is considerable doubt, however, whether
such claims can now be presented and allowed. On the one hand,
subsec. (Ic) has not been repealed and the legislature has clearly
indicated by the provisions of subsecs. (7) and (8), sec. 45.27,
that some payments could be validly made out; of the educational

bonus fund after July 1, 1924. On the other hand, see. 37.253,

subsec. (2), Stats., which has been a part of the educational
bonus law from the time of its original enactment, provides that

the educational opportunities provided for by the educational
bonus law shall not be available after July 1, 1924. Again, sec.
20.21, subsec. (4), Stats., created by ch. 346, Laws 1923, appro
priates funds to the state superintendent of public instruction for

the administration of the educational bonus law, only for the fiscal
year beginning July 1, 1923, evidently contemplating that the
expense of administering the law should cease on July 1, 1924.
There is grave doubt whether the soldiers' rehabilitation board

has any power or authority in the premises. Sec. 45.27, which

enumerates the powers of the board, contains no provision con
ferring upon the board any power to pass upon educational bonus
claims or to pay out money for such claims from the soldiers'

rehabilitation fund.

-Although the powers confen*ed upon the state superintendent
of public instruction for administering the educational bonus
law still remain in the statutes, the legislature appears to have

contemplated, as above set forth, that the administration of the
educational bonus law would have been substantially completed
by July 1, 1924. It does not seem reasonable that the legislature
intended the law to be administered and claims thereunder al

lowed indefinitely. The inference* to be drawn from the legisla
tive enactments herein discussed is to the contrary. It would
seem that in making provision for educational bonus payments



Opinions op tbe Attorney General 553

after July 1,1924, the legislature had in mind payment for serv
ices previously rendered by various educational institutions and
boards under various provisions of the law, bills for which serv
ices have not been submitted by July 1,1924, payments for school
attendance of persons regularly assigned but the date for whose
attendance had not been submitted by July 1, 1924, and payment
of other allowable claims previously presented but not acted

upon by July 1,1924. It would not seem, however, that the legis
lature contemplated the submission and allowance of entirely
new bonus claims after July 1, 1924.
In view of the doubt as to the authority of the soldiers' re-

habalitation board in the premises, and in view of the doubt as to
the continuance of authority in the state superintendent of public
instruction to pass upon and allow claims such as those in ques
tion, this department advises against paying out moneys from
the soldiers' rehabilitation fund for such claims, pending a clearer

expression of the legislature on the point.
CAE

Public Ojjicers—Grain and Warehouse Commission—Public
officer is not entitled to miy salary in a,ddition to that prescribed
by statute.

October 16,1924.
Grain and Warehouse Commission,

Superior, Wisconsin.

You state that on account of the size of the crops this fall and
also on account of the increased demand for Wisconsin inspec
tion, your inspectors and also the members of the commission
are compelled to work overtime to a considerable extent. You

inquire whether it would be permissible to pay the members of
the grain and warehouse commission for the overtime services

rendered by them.

The provision for compensation of the commissioners is found
in sec. 126.55, Stats., which is as follows:

"The three members of the grain and warehouse commission,
provided for in sections 126.01 to 126.55, inclusive, shall each
give his entire time to the performance of the duties of his po
sition, and shall not engage in any other active business; they
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shall each receive a salary of two hundred dollars per month, out
of the funds or fees collected under the provisions of sections
126.01 to 126.55, inclusive."

It is well settled that public officers are entitled only to the

salary fixed by statute regardless of whether or not their duties

may be increased. I quote you from only two of the many de
cisions upon this point.

"A public official's right to compensation is purely statutory;
what the statute gives, he receives, but no more." State v. Cleve
land, 161 Wis. 457, 459.

''A public officer takes his office cum onere. He is entitled to
no salary or fees except what the statute provides." Outagamie
County V. Zuelke, 165 "Wis. 32, 40.

The matter of fixing the salaries is entirely a legislative func

tion and, in the absence of any legislation increasing the salary,
your commissioners would not be entitled to overtime pay. Your
question is, therefore, answered in the negative.
CAE

Bonds-—Trust funds of state historical society cannot lawfully

be invested in bonds of foreign nation.

October 18, 1924.

L. S. Hanks, Treasurer,

State Historical Society of lyiscoMsiw.

You have asked whether under the laws governing the invest
ment of trust funds it would be lawful for you to invest the

state liistorical society trust funds in the 7 per cent German loan
now being floated.
You state that you regard the bonds as very desirable and safe

security and that at the price you can obtain them for would yield

the society nearly 7% per cent.

The investment of your funds is governed by the provisions
of section 2100^), Stats. See X Op. Atty. Gen. 716; V Op. Atty.
Gen. 754. That section does not authorize the investment of trust

funds in the bonds of foreign nations, and I am therefore com
pelled to answer your question in the negative.
FEB
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Education—Tuition—City school district not maintaining
high school, but maintaining ninth, tenth, eleventh and twelfth
grades, may charge tuition for actual number of weeks nonresi
dent pupil attends; board of education has no authority to charge
tuition to parent of nonresident pupil for attendance at sum
mer session.

October 23, 1924.

John Callahan,

State Superintendent of Fuhlic Ivistruciion.

In your letter of recent date you state that a city which has
no free high school but which maintains the ninth, tenth, eleventh
and twelfth grades has a summer session of six weeks in addi
tion to the regular nine-months course. The school board fixed
the tuition rate for the summer session at $17.50. You inquire
(a) whether the city has a legal right to collect tuition from a
town wherein a nonresident pupil resides for the entire period
of 42 weeks at $2.00 per week, and (b) whether the board of
education may collect $12.00 from the town and $5.50 from the
parents of the nonresident pupils, or, in other words, whether the
board of education exceeded its authority in fixing the tuition
for the summer session at $17.50.

Sec. 40.42, siibsec. (2), par. (a). Stats., provides;

"The school board or board of education in any incorporated
city maintaining a graded system of schools of at least twelve
grades, but no free high school, the four upper grades of which
contain substantially the same amount and character.of work as
adopted and offered in free high schools * * * .shall admit to
the privileges of the four upper grades » * * whenever the
facilities * * * will permit, nonresident pupils, * =» *. In
such cases the school board or board of education of such city
school district shall be entitled, and is hereby authorized and di
rected, to collect from the town or village in which the parents
or guardians of such persons reside a .sum not to exceed two dol
lars per week as tuition, which shall entitle such persons to all
the privileges accorded to the resident pupils of such school dis
trict and which shall be in full for all charges for the schooling
of such persons. In ease any such city school district shall not
comply with the provisions of this section it shall be deprived of
its right to share in the apportionment of the seven-tenths mill
tax for the year in which the provisions of this section were
violated."
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The statute contains no limitation as to the number of months

for which tuition maj* be charged, and, in the absence of such

limitation, this department is of the opinion that tuition may be
charged for the actual number of weeks the nonresident pupil

%■. attends school.
The .statute places a limitation of two dollars per week on the

amount which may be charged for tuition. Hence, the board of
.  education has no power to make the eliarge in excess of two dol-

.  lars per week. In fact, if such charge is exceeded, the statute
•• provides that the offending city school district shall forfeit its

right to share in the seven-tenths mill tax for the year in which
■  • ■ such violation occurred. ^

Par. (b), subsec. (2), sec. 40.42 provides that the tuition under
fcV;.- this section shall be collected in the manner provided for in sec.

40.53. Under this latter section, there is no authority given to
charge tuition tQ the parents of nonresident pupils and any such
charge, therefore, is entirely unauthorized by statute.

Ho answer your specific questions: (a) the board of education
has the right to eharge tuition at the rate of two dollars per week
for the period of forty-two weeks; (b) the board of education
cannot eharge the parents of nonresident pupils $5.50 as tuition
for the summer session, and in so doing they exceeded their au
thority.
ML

Education—Tuition—Failure of school board to enter into
contract, as provided by sec. 40.29 (4) (b), Stats., does not de-

,  feat right of district to institute action on implied contract for
•  tuition.

? •,
October 23, 1924.

John Callahan,
U  State Superintendent of Piiblic Instruction.

In your letter of September 13 you inquire whether under the
provisions of sec. 40.29, subsec. (4), par. (b), Stats., the failure
of the school board of a school district to enter into a written
agreement with a nonresident parent or guardian previous to the
admission of his child to the school relieves such parent or guard-

^  ian from the payment of tuition.
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Under par. (a), siibsee. (4), sec. 40.29, the school board has
the authority to determine whether nonresident pupils should
be admitted to the school, and to determine the tuition that will
be charged. The board, however, in fixing the amount which
may be charged for tuition, is limited to the per capita cost of
instruction for the year or part of a year for which the tuition
is charged. If the board fails to fix the tuition fee, such fee may
properly be said to be the maximum amount prescribed by the
statute.

Sec. 40.29, subsec. (4), par. (b). Stats., provides:

"In all cases arising under paragraph (a) of this subsection
it shall be the duty of the school board or board of education to
enter into a written agreement with the parent or guardian prior
to the admission of such nonresident pupil to the school provid
ing for the payment of tuition at the rate legally fixgd, except
where such nonresident pupil resides in a district in which all the
schools have been suspended by a vote of the electors of the dis
trict, in which ease the agreement shall be entered into with the
school board of said district."

This statute, while imposing a duty on the members of the
board to enter into a contract previous to the admission of non
resident children, does not inflict a penalty in case of such failure.
A nonresident parent or guardian who sends a child to school
must be presumed to know that a tuition fee can and will be
charged against him, and since the maximum amount which may
be charged for tuition has been provided by the legislature, such
parent or guardian by his conduct in sending his child to school
impliedly promises to pay tuition. Fraciional School Dist. No.
1, Pawpaw and Antwerp Towmhips v. Yerrington, 66 N. W. 324.

This department is of the opinion that the failure of the school
board to enter into a contract previous to admission of nonresi
dent children does not defeat the right of the district to collect

the maximum amount prescribed by the statute for tuition.
ML

. t -'j
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Bridges and Kigliways—County Highway Committee—Road
Schools—Limitation on maximum amount which may be paid to
members of county highway committee under 82.05 (1), Stats.,
applies to sum of both per diem and expenses.

No authority exists for reimbursement of members of county
highway committee for expenses incurred in attending road
school.

October 23, 1924.
John J. Fisiiee,

DiHrict Attorney,

Bayfield, Wisconsin.

You state that you have advised the county clerk and county
highway committee of your county that the limitation on the

amount that can be paid to a member of the county highway
committee in any one year, provided by subsec. (1), sec. 82.05,
Stats., applies to the sum of the per diem and expenses, and that
when the total of both per diem and expenses reaches the maxi
mum there provided for (which is $400 in your county for the
present year), further payments to such member for the year is
cut off. You ask whether your interpretation of the statute is
correct.

Assuming that the county board has not fixed a different maxi

mum (as it may do under the authority of the statute referred
to), the answer to the question is in the affirmative.

The language of the statute is clear and explicit, and in my
opinion is not open to construction:

"* * * The members of such committee shall be reimbursed
for their actual and necessary expenses incurred in the perform
ance of their official duties, and shall be paid the same per diem
for time actually and necessarily spent in the performance of
their duties as is paid to members of other county board com
mittees, not, however, exceeding * * * [three hundred dollars
to five hundred dollars based upon the amount of construction
and maintenance the committee will supervise] * * * for hoth
per diem and expenses to any one mcmher in any one year; pro
vided, that a different amount may be fixed as the maximum by
any county board."

The italics are mine, and clearly show the intent of the legis
lature. See XI Op. Atty. Gen. 843, 845.
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You inquire, further, whether the expenses of members of a
county highway committee incurred in attending the "state
road school" at Madison and the "national road school," at
Chicago, are chargeable as expenses under the statute already
referred to, where such attendance has not been authorized by the
county board.

This question is answered in the negative.
The same question was presented as to attendance at the an

nual meeting of the state road school held by the state highway
commission, and answered in the same way, in an opinion found
in Vol. VI, Op. Atty. Gen. 399, where the reasons are stated at
length and where great doubt was expressed that the county
board had any power to authorize such attendance, at the ex
pense of the county; and in a later opinion it was definitely held
that the board had no such power. VII Op. Atty. Gen. 8.

These opinions apply with even greater force to attendance
at a road school not under the auspices of the state highway com

mission, and held outside the state. The former opinions re
ferred to were given in 1917 and 1918, respectively; three sessions
of the legislature have intervened, and no material changes in
the statutes prescribing the duties and providing for the payment
of the expenses of the members of county highway committees
have been made, nor has the ruling been affected by any legis
lative act.

FEB

Mortgages, Deeds, etc—Foreign Deeds—Power of governor to
appoint special commissioner to take acknowledgment of in
strument abroad under provisions of sec. 2218, Stats., doubted.
If power to make such appointment is assumed, form of commis
sion suggested.

October 23, 1924.

Frank W. Kuehl,

Fxecntive Secretary.

A Wisconsin attorney has requested the governor to appoint,
pursuant to sec. 2218, Stats., one I. B., a resident of Liachovec,
Russia, as a commissioner to take the acknowledgment of a woman
residing at said place to a power of attorney running to two citi-
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zens of Wisconsin to convey any and all interests whicli she may
have in real estate in this state or in the United States, it being
represented that there is no notary public and no United States
consul at said place and that the said I. B. is a neighbor of said
woman; the power of attorney, with a form of acknowledgment
thereof and a form of the appointment of the said I. B. as such
commissioner, accompanies the request, all of which you submit
to the attorney general, by direction of the governor, and ask
if the form of appointment of such commissioner "is properly
drawn to make valid the power of attorney which it will affect."
I doubt that sec. 2218, Stats., authorizes the governor to ap

point a commissioner for the purpose stated to act outside the
territory of the United States, but, assuming that such power
exists, I think the proposed form of commission is not the form
that should be used.

Subsec. (2), sec. 14.29, Stats., provides that the secretary of
state shall affix the great seal and countersign all commissions
issued and other acts done by the governor, his approbation of
laws excepted, and make a register of such commissions in a
book provided by him therefor, specifying the person to whom
issued, the office conferred and the date and time of the com
mission.

If the commission is to be issued, I think this statute should be
followed and that it should be in substantially the following form:
United States of America,
The State of Wisconsin,
Executive Department.
To All to Whom Thesei Presents Shall Come.

Greeting:

Know ye, that reposing special trust and confidence in the in
tegrity and ability of Isaac Batin, of Liachovec, Eussia, I, John
J. Blaine, Governor of the State of Wisconsin, pursuant to the
power vested in me by section 2218 of the statutes of the State of
Wisconsin, have appointed him a commissioner to talce the ac
knowledgment of Rebecca Cohen, otherwise written Shpiegel, to
the execution by her of the annexed power of attorney, and I do
hereby authorize and empower such commissioner to take such
acknowledgment in accordance with the laws of this state.
On the exercise of the specific powers hereby granted, this ap

pointment and commission shall cease and be terminated.
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In witness whereof I have hereunto set my hand and caused

the great seal of the State of Wisconsin to be affixed at the Capitol
in the city of Madison this day of , in the year
of our Lord one thousand nine hundred and twenty-four.

By the Governor:

Secretary of State.
I deem it proper to suggest the further question of the suf

ficiency of the submitted form of acknowledgment of the power

of attorney. I think it would be better were it either in the form

provided by sec. 2217 (which is the section referred to in sec.

2218) or in the form provided by see. 2220, which is probably the

one that should be used. The form of acknowledgment annexed

to the power of attorney does not follow either of these sections:
Both sections require the certificate of acknowledgment to state

the date of the acknowledgment, which is not provided for in

' the form. I have indicated in pencil on the form changes to con
form to sec. 2220.

I am of the opinion, however, as before indicated, that see.

2218, Stats., authorizes the appointment of a commissioner for the
special purpose of taking an acknowledgment of a particular in
strument only in another state, territory or district of the United

States, and does not authorize the appointment of such special
commissioner abroad. Sec. 2218 says:

"If such conveyance shall be executed in any other state, ter
ritory, or district of the United States it may be executed in the
manner prescribed by section 2216 and acknowledged in the form
prescribed in the next preceding section or executed and acknowl
edged according to the laws of such state, territory or district;
and the execution thereof may be acknowledged * * * before
a commissioner appointed by the governor of the state for such
purposes; * *

It will bo noted that the strict letter of the statute, at' least,
applies only to instruments executed and acknowledged within
the territory of the United States but without the state of Wis
consin and does not by its terms apply to instruments executed
and acknowledged in foreign countries. The execution and ac
knowledgment of instruments requiring acknowledgment abroad
is specifically provided for by sec. 2220^ Stats., and provides
in part:
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"All deeds or other instramcnts requiring acknowledgment,
if acknowledged without the United States, shall be acknowledged
before an ambassador, minister, envoy or charge d'affaires of the
United States, in the country to which he is accredited, or before
one of the following officers commissioned or accredited to act at
the place where the acknowledgment is taken, and having an of-

}/ ficial seal, namely: Any consular officers of the United States;
^  a notary public; or a commissioner or other agent of this state

having power to take acknowledgments to deeds."

r: Subsec. 2 provides for the form of the certificate of acknowledg-

g  ment and what the certificate shall contain, Subsec. 4 provides
that an instrument acknowledged without the United States

ir before any officer named in subsec. 1 as quoted above shall be
.  valid if in the same form as required by law for an acknowledg

ment within this state. I think the words in the above quoted
portion of the statute,

"or a commissioner or other agent in this state having power to
take acknowledgment of deeds,"

refers exclusively to the commissioner of deeds appointed by the
governor under authority of sec. 137.02, Stats. Such a commis
sioner is appointed for the term of four years, is required to take

an official oath, to have an official seal and to file his oath and

impression of his seal with a statement of his post office address

in the office of the secretary of state and pay into the state treas
ury the sum of five dollars as conditions precedent to the issuing

of the commission.

I am of the opinion that it ought not to be impossible, or even
seriously inconvenient, to have the acknowledgment of this power
of attorney taken before an officer named in see. 2220.

FEB
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School Districts—Taxation—Lands and schoolhouse thereon

owned by school district are exempt from taxation, even though
schoolhouse may he rented to private person for residence pur
poses.

October 24, 1924.

A. L. Devos,
District Attorney,

Neillsville, Wisconsin.

You state that a school district in your county has built a new
schoolhouse and that, having no immediate use for the old
building, has rented it to a private person for use as a residence,
with the idea that if the new schoolhouse becomes crowded it

may again be used as a schoolhouse, or if a suitable price is
offered for it, it may be sold; but, in the meantime, in order to
add to the district school income, to rent it, as above stated;
that the officers of the town in which the scliool district is

located have taken the position that the old schoolhouse is now
subject to taxation, and have assessed it for taxes.

You submit the question of whether the schoolhouse in ques
tion is subject to taxation, under the facts stated, and express

your opinion that it is exempt from taxation, under the provi
sions of subsec. (2), sec. 70.11, Stats.

Assuming that your inquiry is submitted in your official ca
pacity as district attorney, and adviser to the county treasurer,
to whom the question will come should the tax assessed by the
town bo returned delinquent, my answer is that I concur in
your opinion. The exemption statute is very clear, and there is
no room for interpretation. By its provisions

"lands OAvned • * * exclusively by any * ♦ * school
district • • * of this state * * ***

are exempt from taxation, as are also lands occupied by, any
school district free of rental. The fact that the school district

has rented a portion of the land owned by it to private persons
in no way affects the operation of the exemption. The old
schoolhouse is, of course, a part of the land as long as it is
attached thereto. The rent derived from the lease of the school-

house is devoted to school purposes. Therefore, no consideration

of public policy would even suggest that such use of the property
would subject it to taxation. If it is exclusively owned by the
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school district, all of the calls of the statute are satisfied, irre- ' 4
spective of the use to which the school district may devote it. \;
PEB

Marrmge—Divorce—One divorced in Illinois may remarry in
Wisconsin without waiting one year.

October 24, 1924.

S. G. Dunwiddie,

District Attorney,

Janesville, Wisconsin.

Under date of October 17 you state that a couple was divorced
in the state of Illinois; that it appears from an examination of

the Illinois statutes, and also from information received from
Illinois attorneys that at the present time a couple divorced in
Illinois, or either of them, may marry another party at once,

without any wait.
You inquire whether a party who is divorced in Illinois on

the first day of October, 1924, and applies for a license in the
state of Wisconsin on the 10th day of October, 1924, and com
plies with the eugenics law and the five days' wait, may lawfully
be granted a marriage license in Wisconsin.

Subsec. (2), see. 2330, Stats., provides as follows:

"It shall not be lawful for any person, who is a party to an
action for divorce from the bonds of matrimony, in any court in
this state, to marry again until one year after judgment of
divorce is entered, and the marriage of any such person solemn
ized before the expiration of one year from the date of the
entry of judgment of divorce shall be null and void."

In an official opinion by this department, in June, 1913, it
was held that a nonresident applicant for a marriage license
who had been divorced in a state prohibiting remarriage in
one year may not be granted a license. See II Op. Atty. Gen.
545. However, it was said in that opinion, p. 548:

"It will be noted that our statute prohibiting a remarriage
within one year after divorce is limited in its application to
such persons as are parties to an action for divorce in any court
in this state, and that it does not apply to a person that has
been a party to a divorce action in another state. In view of
this fact, if the state in which the divorce was granted has not a
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statute similar to that of Wisconsin, then, of course,, there is no
legal impediment to a marriage in this state by such person
within one year. Such applicant has the right to make a state
ment under oath that no legal impediment exists to the proposed
marriage, although one year has not yet elapsed since the divorce
was granted."

I see no reason for disagreeing with the conclusion here
arrived at. You are advised, therefore, that your question must
be answered affirmativel.v.
JEM

Indigent, Insane, etc.—Minors—Infant born in state hospital
for insane, whose parents are confined in such hospital, may bo
committed to state school as dependent and neglected child.

Juvenile court of county where child is actually present has
jurisdiction to make such commitment in proper proceedings and
on proper findings.

It is duty of court making commitment to determine, under
procedure provided for by sec. 46.10, Stats., what county is
chargeable with maintenance of child in state public school and
to certify such determination to school. State board of control,
subject to review by circuit court for Dane county, may correct
any improper determination of such chargeability under pro
cedure provided for by sec. 46.11, Stats.

October 25, 1924.
Board op Control,

Attention A. W. Bayley, Assistant Secretary.

One L. K. was committed to the state hospital for the insane
at Mendota by the county judge of Langlade county, on October
23, 1923, her residence being adjudicated to be in said county;
subsequent to her admission to the hospital she gave birth to a
female child; the husband of said L. K. and the presumptive
father of said child, is also an inmate of said state hospital,
under commitment (dated October 15, 1923) by the county
judge of said county, his residence also being adjudicated to be
in said county; it will be necessary for both parents to remain
under treatment at the hospital for an indefinite period, and
the child should, if possible, be committed to the state public
school at Sparta,
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On the above statement of facts you inquire:
(a) Whether said child may, under the law, be committed to

the state public school;
(b) And, if so, whether the cost of her maintenance at' the

school should be charged to Langlade county, which is charge
able with the cost of maintenance of her parents at the state

hospital; and

(c) Whether the determination of such chargeability may be
made by the board of control or should be made by the court of
Langlade county, or by the court of Dane county in which the
child is at present.
(a) I think that there is no doubt that the child is a depend

ent and neglected child within the meaning of ch. 48, Stats.,
relating to child protection. (See the definition in par. (a),
subsec. (1), sec. 48.01.) The child may be committed, there
fore, to the state public school in proper proceedings, and on
proper findings, as provided by sec. 48.06. I think it is equally
clear that since the child is actually within Dane county, the

juvenile court of Dane county has jurisdiction to entertain such
proceeding and make such commitment; however, should the
child be sent to Langlade county from the state hospital, the
juvenile court of Langlade county would have jurisdiction to
make the commitment. Sees. 48.01 and 48.06.

(b) Since the residence and legal settlement of the child
follows that of her parents, even Langlade county will be properly
chargeable with the cost of her maintenance in the state public
school, if committed there.

(c) It is the duty of the court which makes the commitment
to adjudicate where the residence of the child is, and to deter
mine the county chargeable with her maintenance at the state
public school, under the procedure, provided for by sec. 46.10,
and to certify such determination to the school. Should it be

claimed, thereafter, that the child is improperly charged to any
county, the state board of control may determine the question of
such chargeability, subject to review by the circuit court of
Dane county, in proceedings provided for by subsecs. (4) and
(5), sec. 46.11.
FEB
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Ptihlic Lands—Taxation—-Escheat Estates—There is no lia

bility on part of commissioners of public lands or of state on
account of unpaid taxes assessed against lands escheated to
state and thereafter sold by commissioners according to law, and
there is no authority to adjust such taxes.

Taxes assessed against lands escheated to state after death of
owner from whom title passes to state are void.

October 25, 1924.

Matt Lampert, Chief Clerk,
Commissioners of Piiblic Lands.

You refer to the attorney general a letter addressed to the
commissioners of public lands written by one Z., an attorney of
Milwaukee, who was the purchaser at a recent sale by the com
missioners of lands of one N., deceased, which lands had
escheated to the state for want of heirs; in his letter Z. makes

demands for an adjustment on account of taxes amounting to
$92.00, which his abstract of title shows were levied against the
land for the year 1923 and returned delinquent; Z: claims that
prior to the sale, in answer to a question by him, it was an
nounced that all taxes to January 1, 1924, had been paid (you

state that you have no knowledge of any such statement being
made, but whether it was made as claimed is immaterial); N.
died on November 1, 1921; the judgment of the county court of
Milwaukee county assigning such real estate to the state of "Wis
consin as part of the escheated estate is dated August 29, 1923.
You inquire whether there is any liability of the commis

sioners or of the state to pay such taxes or make any adjustment
on account thereof.

The question is answered in the negative.
In a lengthy opinion of the attorney general to the chief clerk

of the commissioners of public lands, dated January 9, 1917,
supported by citations of the Wisconsin constitution and the
statutes of the state and of decided cases, it was held that the

title to an escheated estate vests in the state immediately upon
the death of the decedent from whom it passes, and that from
the time of such death it is not subject to taxation, but is exempt
therefrom under what is now subsec. (1), sec. 70.11, Stats., and
that because of such exemption the local authorities cannot
legally assess the same and that any assessments for taxes after
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the date of such death and any tax deed issued on the sale of
such taxes returned delinquent are void. VI Op. Atty. Gen. 22.
I fully concur in the prior opinion referred to.

Moreover, the deed which was executed and delivered to Z.

by the commissioners on the sale of the lands here in question to
him was a mere quit claim, and the statute, by authority of
which it was executed, expressly provides:

covenant or warranty of title, or of continued
enjoyment, or against incumbrances, shall be expressed or im
plied from such deed or any words therein." Sec. 24.11, Stats.

So that even though the assessments of taxes against the land
for the year 1923 were valid, there would be no liability or
authority on the part of the commissioners of the state to make
any adjustment thereof.

FEB

Navigable Waters—Public Officers—Attorney general is au
thorized to advise district attorney only on matters pertaining to
his office.

Eespective rights of owners of lands submerged by waters of
navigable river impounded by dams on river and of individuals
who assert right to navigate such waters reached by boats from
main channel and to hunt thereon and to fish therein are not
matters pertaining to duties of district attorney and cannot
therefore be made subject of official opinion to him.

October 27, 1924.
John W. Kelley,

District Attorney,
Rhinelander, "Wisconsin.

I think the question submitted by you as to whether the owners
of land along the Wisconsin river who have sold the flowage
rights thereto and whose said lands are flooded by the impound
ing of the waters of the river above the dam at Rhinelander and
other places can lawfully prevent the public from navigating
the waters over said flooded lands reached by boats from the
main channel of the river and from hunting thereon and fishing
therein, cannot be made the subject of an official opinion of the
attorney general. It is only with reference to matters pertaining
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to the duties of your office that the attorney general is authorized
to advise you. Sec. 14.53, Stats. As you are not the official
adviser of a conservation warden, who, you state, has requested
an opinion from you on the question, and as the right of the
individual owners of lands and the rights of individuals who
assert the right to navigate the waters over the same are private
in their nature, I do not now perceive how the question comes
within your official duties.
I may, however, refer you to the quite recent case of Attorney

General ex rel. Becker v. Bay Boom R. <0 F. Co., 172 "Wis.
363, and the authorities cited in the opinion in that case, a study
of which will enable you to answer the question for yourself.
FEB

Banks and Banking—Education—State Aid—Puhlic Officers
—Attorney General—Where state school funds are paid to
county treasurer for payment to several town treasurers and
county treasurer makes distribution by depositing funds in local
bank and drawing checks on such fund payable to .several town
treasurers for amounts of such orders, funds in bank remain at

his risk until reasonable time after check has been delivered to

town treasurer, such reasonable time being not later than closing
time of bank on day following delivery of check.

Wliere questions are based on disputed questions of fact, at
torney general cannot settle such disputed facts.

October 27, 1924.

W. V. Silverthorn,

District Attorney,

Hayward, Wisconsin.

You submit the following statement for our opinion:

"On March 6, 1924, there was in the treasiuy of Sawyer
county the money constituting the fund known as the state , ̂
school aid remitted by the state treasurer; on that day the
county clerk drew the usual order on the county treasurer pay
able to the treasurer of the town of Hayward, in said county,
the sura of $1,185.70, being the portion d.ue said town for its
state school aid; this order was signed by John Berger, clerk.
Before the county chairman, Henry E. Rohlf, signed the same,
this order, which is in form also a check or draft upon the First
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National Bank of Hayward, Wisconsin, was taken into the county
treasurer's office and signed by Elmer Anderson, deputy county
treasurer; thereupon the county clerk, for convenience, took
this order wliich is also a check along with other similar orders
of the identical nature, with him to Henry Rolilf for his signa
ture as chairman of the county board. Rohlf, who was at that
time also the president of the First National Bank, received
these orders in his office in the bank and signed all of them. He
withdrew the order to the treasurer of the town of Ilayward
and retained it, saying that he would credit the account of the
town, the balance of the orders with the exception of that to the
treasurer of the city of Hayward, which was treated in the same
manner, he returned to the county clerk, who carried them back
to the county treasurer for distribution among the different
town treasurers.

"On March 8, J. H. Christy, treasurer of said town of Hay-
ward, received a letter directed to the trea.surer town of Hay-
ward, over the signature of E. Anderson, deputy county treas
urer, stating in substance: Enclosed find cheek in the amount of
$1,185.70, being the amount duo your town on account of state
school aid. At the foot of this letter a memorandum was at
tached reading: 'Check retained at bank.' Christy, the treas
urer, liaving heard rumors that tlie bank in question was in
difficulty, hurried to the bank and found it closed. Shortly
thereafter he met Elmer Anderson, the deputy county treasurer,
notified him that he would not accept the check referred to in
the foregoing letter; that he had never received said check, that
he liad never endorsed it; that he had never authorized any
other person to endorse said cheek to negotiate it or cash it or in
any manner whatever to receive or accept it.
"There is some evidence to the effect that Rohlf had from

time to time on receipt of checks and orders and vouchers re
tained and placed the same to the credit of the town upon the
books. Christy, however, denies that he at any time authorized
Rohlf or any other person to do this and that it had never hap
pened with him before this time.
"On April 1, 1924, the foregoing order and check was re

turned to the county treasurer along with its other orders and
checks stamped 'Paid 3, 7, '24. 79-553.' This check bore no
endorsement by the payee, does not indicate to whom it was paid
and bears no endorsement whatever.
"On the 8th day of March, 1924, at noon, the doors of the

First National Bank closed and the public notified that the same
was in the hands of the comptroller of the currency. It is to be
noted that the bank closed its doors about the time Christy, the
treasurer, received notice of the treatment of the order and
check as above stated.
"Christy now makes claim against the county of Sawyer for

the sum of $1,185.70, on the ground that cheek as above stated
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was never delivered to him, was never paid to him and no credit
received by his town therefor."

This statement of facts is very long and presents a compli
cated state of facts and conflicting claims are made based upon
such disputed questions of fact, so that any opinion that we
might give at this time may not fit the situation as it may be
developed or established on the trial.
You understand we cannot try to S(;ttle disputed questions of

fact, and for that reason it would not be proper for us to give
opinions based upon them.

It may be proper and helpful for us to state some general
principles of law involved, and you may be able to apply them
to the situation.

We start out with the undisputed fact that the school funds
belonging to the several towns were in the hands of the county
treasurer for distribution to the several town treasurers.

Instead of paying them direct to such treasurers, the county
treasurer deposited them in the bank, evidently with the idea of
making the payments by check, so that until they were actually
paid out or legally transferred from the county treasurer to the
town treasurer, they would be there at the risk of the county
treasurer. If the actual money had hoen retained by the county
treai5urer, it would have been paid to the town treasurers upon
the proper county order. But after its deposit by the county
treasurer in the bank it would be vnthdrawn or paid by his
check when the order was properly presented authorizing said
payment. In this case, you say there was a combination order
and check in form, but the transaction is not different in legal
effect, for the treasurer's check could only issue on the order
authorizing payment. The county treasurer, having adopted
this method of depositing the funds and making the distribution
by check on the funds so deposited, assumes the risk incident to
that method of payment, and it would be necessary for him to
get the check to the town treasurer in time so that it could and
should in the ordinary course of business have been presented
for payment before the bank closed, in order to reUeve him from
the risk incident to that method of payment.

It has been held that when a check is given (that would mean
delivered to the payee) upon a bank in the same city, it must be
presented for payment not later than the closing hours of the
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next day or the fund -would be at the risk of the payee of the
cheek. Grange v. ReigJi, 93 "Wis. 552.

If you can establish the facts -within this general rule of law, I
think you will be able to determine who is liable for the loss,
but wo cannot advise with certainty as to the law on these dis
puted facts. If the disputed facts cannot be established with
reasonable certainty in any other way, then it would seem to-be
advisable that they be determined in court proceeding.
TLM

Public Health—Barbers—Apprentice or student barbers may
be advertised as barbers.

October 29, 1924.
Lee II. Cranston,

Assistant District Attorney,
Green Bay, "Wisconsin.

Your letter of October 16 encloses a newspaper clipping in
which the operator of a certain barber shop advertises that he
has twelve barbers. You state that there are only three "li
censed" barbers in the shop, that the other nine barbers are
"merely students learning the trade," and you ask what law is
applicable to the situation.
I do not believe that you mean that only three of the twelve

"barbers" are licensed. If this were true, then the other nine,
if they receive any compensation, are guilty of violating sec.
158.03, Stats., which provides:

"No pei-son shall practice barbering without a license,"
harboring being defined in sec. 158.01, Stats., as

"shaving, trimming the beard, cutting the hair, shampooing,
scalp or face ma.ssage of a male over the age of ten years, for
payment."

Moreover, the operator would be liable for employing unlicensed
barbers, knowing that they were unlicensed. Sec. 158.11, Stats.
I have reviewed this local situation, however, with the board of

health and I believe that you will find that, while only three of
the "barbers" are licensed mrister barbers, the other nine are
licensed apprentices or student "barbers." In short, I am
given to understand that all are licensed but of different grades.

1
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Ch. 158, Stats., recognizes three classifications of barbers,

namely, master barbers, journeymen barbers, and apprentice or
student barbers. All must be licensed.

Your inquiry then becomes whether it is illegal for an opera

tor of a shop to advertise that he employes twelve barbers, when

nine of the twelve are apprentice or student barbers. It is clear
that this is not illegal. There may be master barbers, journey
men barbers or apprentice or student barbers, but they are all
barbers.

If it is found that there is anything false or misleading in the
advertising of this particular shop, then the appropriate law
to apply is the fraudulent advertising statute, sec. 44387i;, Stats.

ACR

Education—School Sites—Municipal Corporations—Cities—

Condemnation—In city of fourth class operating its schools
under provisions of special charter which does not empower
board of education to institute condemnation proceedings, city
authorities are proper parties to institute condemnation pro
ceedings to acquire school site.

October 30, 1924.

John Callahan,

State Superintendent of Public Instruction.

The material facts presented in your letter of recent date are
as follows: The board of education of the city of Neenah has
selected a site on which the erection of a school building is con
templated. Some of the owners of the property selected by the
school board are not willing to sell. The city is operating its
schools under the provisions of its old special charter, ch. 184,

laws of 1883. Under these facts you raise two questions and

request an official opinion from this department.
1. Who shall institute the condemnation proceedings, the

board of education of the city or the city authorities?
Sec. 147, ch. 184, laws of 1883, provides:

"Whenever repairs to a lai'ger amount than one hundred
dollars ($100) shall, in the opinion of the board of education,
be required for any one school house, it shall cause a statement
to be made, showing the repairs required and an estimate of the
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cost thereof, which statement and estimate shall he laid before
the mayor and common council of said city at their next meeting,
and whenever in its opinion another school house shall be re
quired, it shall cause estimates of the cost of a site for such house
or houses, and a plan of the proposed building or buildings,
together with the estimates of the costs of the same, to be made
by some persons of competent ability and experience, and shall
submit the same for the consideration of the mayor and common
council of said city, who shall forthwith proceed to provide by
tax or otherwise for the amount necessary to defray the costs
of such repairs or the erection of such building or buildings, and
the ])urchase of such site or sites, unless there shall be a two-
thirds majority of all the members of the common council of said
city against such appropriations and improvement, in which
case such proposed repairs shall not be made, nor shall such
site or sites be purchased or buildings be erected. But if a two-
thirds majority of said council be not opposed to such improve
ments and appropriations, it shall be the duty of the board of
education to enter into contracts for making such repairs or for
the erection of such buildings, or for the purchase of such sites
whenever it shall be made to appear that the necessary tax for
the same has been levied or authorized by the mayor and com
mon council of said city."

Sec. 151, ch. 184, laws of 1883, in-ovides:

"The real and personal property now vested in said board of
education, as such board, shall vest in the board of education
provided for in this act, and with the consent of the council
said board may sell and convey the same. Such conveyances
shall be signed by the president and clerk of said board and
sealed with the corporate seal of said city."

No provision is made in the city charter for the condemnation

of lands for school purposes. The mere grant of power to

acquire land does not carry with it the power to condemn.

"The establishment of a municipal corporation by the legisla
ture and the grant of a charter to a corporation so established
containing profusions for the exercise of the usual governing
powers by such a body within its territorial limits does not in
itself convey the power to take land by eminent domain in
order to carry such powers into effect. In the absence of express
authority from the legislature neither a municipal corporation
nor its officers in force can exercise the power of eminent
domain.

"Even the power to lay out and construct public improve
ments which will necessarily require the acquisition of private
land does not include the power to talse such land by eminent
domain since the legislature might have contemplated that it
would be acquired by purchase." Nichols', Eminent Domain,
pp. 990-991.
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««s * « There are many public uses for which taxes may

be levied that have not as yet been held to authorize the con
demnation of private property though suitable or convenient for
the same private uses. Taxes may be levied to build a state
capitol, courthouses, public school bxiildings, jails, a state prison,
an asylum for the insane, etc., but recourse to the power of
eminent domain to obtain the land upon which to erect such
building would be something new in the legislative and judicial
proceedings of this country." Whiiing v. Shehoygan and Fond
du Lac By. Co. ei al., 25 Wis. 167, 191.

In line with the authority above quoted there must be some
specific provision made for condemnation before that power can

be exercised. Prior to 1912 the constitution of the state of Wis

consin did not make specific provision for the condemnation of

land. See. 13, art. I provides:

"The property of no person should be taken for public use
without just compensation therefor."

In 1912, sec. da of art. XI was added to the constitution. That

section provides, in part, as follows:

"The state or any of its cities may acquire by gift, purchase
or condemnation * ^ * sites for public buildings."

Sec. 40.12, Stats. 1917 (repealed by sec. 3, ch. 571, Laws 1919)

provided a method of condemning land for school purposes by a
"school district." The procedure outlined in this section was
such that it did not apply to schools operating under a special
charter.

The situation then prior to the enactment of the general
charter law of 1921 was such that the board of education of

Neenah could not condemn land for school purposes. The con

stitutional provision added in 1912 did not authorize the board
to condemn for the reason that it gave the power of condemning
sites for public buildings to cities only. Sec. 40.12 did not apply
for reasons already stated.

In 1921, ch. 62 was added to the statutes. This section re
pealed the special charters of cities, but made no provision for
the schools in such cities. It was held by this department, how
ever, that the repeal of the special charters did not affect the

school system in those cities whose charters were repealed. XI
Op. Atty. Gen. 585. The question was raised in this opinion as
to how the school property was held, whether by the city or by
the board of education. It was pointed out that under sec.

40.675, which was enacted prior to the general charter law and
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which constituted an amendment to special charters, the school
property vested in the city. Sec. 40.675 applies only to cities of
the second and third class. Neenah is a city of the fourth class,
and for that reason the section has no application here. When,
however, ch. 62, Stats., does make provision concerning schools
and school property, these provisions govern.

See. 62.22, Stats., provides that a city may acquire by gift,
pureha.se, or condemnation sites for schools and other public
buildings, and while this section is a portion of the general charter
law enacted in 1921, this department is of the opinion that the
section applies to those cities which are operating their schools
under a special charter. Hence, the city of Neenah is the proper
party to institute condemnation proceedings to acquire a school
site.

Sec. 32.02 does not authorize the board of education to bring
condemnation proceedings. This section provides that condemna
tion proceedings may be brought by,a "school district," or by
"any public board or commission." The system of schools in
Neenah does not constitute a school district as that term is used

in the statute, for the reason that provision is made for the
schools by special charter. Neither is the board of education
of the city "a public board or commission." The revisor's note in
connection with the enactment of eh. 32, Stats,, states that the fol
lowing boards and departments have the power to condemn:

board of control, board of regents, governor and adjutant general,
levee commissioners, conservation commission, and county park
commission. The note then continues as follows :

"The above are all public boards, commissions or corpora
tions. The present power of condemnation given by the statutes
is usually co-extensive wit h the power of the board or corporation
to acquire property. There seems to be no reason why this
should not be expressed in general terras and why any public
board or corporation should not have the power to condemn any
land which it would have power to acquire. The purposes for
which said land may be acquired are defined by the statutes
which regulate the boards and corporations."

In the light of the revisor's note, it is clear that the term
"public board or commission," as used in sec. 32.02, does not
include a board of education.

2. You also inquire whether the necessity for taking the prop
erty may be determined by the board of education.
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This question must necessarily be answered in the negative

since the board is not the proper party to institute the con
demnation proceedings.
ML

Loans from Trust Funds—School Districts—Amount of pay
ments of principal and interest on loan from state trust funds
must be considered in determining total amount which may be

raised under provisions of sec. 40.09 (10a), Stats.

October 30, 1924.

John Callahan,
Superintendent of Puhlic Instruction.

In your letter of recent date you ask whether a tax levied by

the electors of a school district to pay the principal and interest
on a loan from the state trust funds should be considered part

of the total amount of tax which may be levied for any one year
by a school district as provided by sec. 40.09, subsec. (10a), Stats.

Sec. 40.09, subsec. (10a), provides in part as follows:

"The total amount of school district tax hereafter levied in
any school district in this state in any one year for building,
hiring or purchasing any school building, and for the mainte
nance of schools, including teacher.s' wages and incidental ex
penses, shall not exceed two and one-half per cent of the total
assessed valuation of taxable property in such school district
for the preceding year; « • *."

Art. XI, sec. 3, Wis. Const., provides that a school district
incurring indebtedness

".shall, before or at the time of doing so, provide for the collec
tion of a direct annual tax sufficient to paj'" the interest on such
debt as it falls due, and also to pay and discharge the principal
thereof."

Sec. 25.05, subsec. (5), Stats., provides that an application for

a loan from the state trust funds must be accompanied by a
resolution levying upon the taxable property of the district

"a direct annual tax for the purpose of paying and sufficient to
pay the interest on such proposed loan as it falls due, and also to
pay and discharge the principal thereof."
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The provision in sec. 25.05 is substantially the same as the con
stitutional provision with regard to the levying of an irrepealable

tax to cover the payment of principal and interest on a loan to
a school district. The effect of these sections is to provide for the
levying of a tax at the time the loan is granted, which levy is

spread over a period of years. The money thus raised each year
by these levies and applied towards the payments of principal

and interest on the loan must be considered as payments for the

purposes for which the loan was originally secured. Hence, in
determining the maximum amount which may be levied by a

school district in any one year, the amount which is paid as

principal and interest on a loan from the state trust funds must

be taken into consideration.

ML

Fish and Game—Navigable Waters—Conservation commission
has power to issue permits for seining of carp over lands which

have been submerged by erection of dam.

October 30,1924.
Elmer S. Hall,

Commissioner of Co7iservation.

In your letter of September 18 you present the following facts:

The north shore of "Westport Bay on the north shore of Lake

Mendota was at one time marsh land above the normal stage of

water on Lake Mendota. Some years ago a dam was put in at

the outlet of Lake i\Iendota which raised the water in the lake

four feet and submerged the marsh lands on "Westport Bay. Mr.

Reynolds, the owner of these lands, was paid damages for the
overflowing of his lands and he has continued to pay tlie taxes

on these lands ever since. In previous yeai's your department

has granted permission to fishermen to seine carp over these

submerged lands, but Mr. Reynolds noAV objects on the ground

that duck hunting is spoiled thereby. You request an official

opinion as to whether your department has the right to grant

pei'mits for seining of carp over these submerged lands.
This depai'traent is of the opinion that permission may be

granted to seine carp over the submerged lands owned by Mr.
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Reynolds. Wliere the height of the lake is increased by a per

manent dam, the public has the right to navigate the "waters after
It has increased in height as though it had always been in that
condition. Mendota Club v. Anderson, 101 "Wis. 479, 52 L. R. A.

846. The reason for this rule seems to be one of necessity and

convenience for, as the court said in the Mendota case,

"persons navigating the lake cannot be required or expected to
carry with them a chart and compass and measuring lines, to
determine whether they are at all times within what were the
limits of the lake prior to the construction of the dam" (p. 493).

The right of fishing is a necessary incident to the right of
na"sdgatiou. Diana Shooting Club v. Husting, 15Q Wis. 2Q1;

Doemel v. Jantz, 180 "Wis. 225, In the latter case, the court said,
p. 229:

"* * • The terra 'navigation,' which had ordinarily been
confined solely to purposes of commerce, was so enlarged as to
include the use of the waters for purposes of travel, for fishing,
bathing, recreation, and hunting."

Sec. 29.62 authorizes the conservation commission to take

rough fish by means of seines, and in order to accomplish this
purpose it may issue permits to individuals for such removal.
Subsec. (4), par. (b), see. 29.62 defines the term "rough fish,"
which includes carp.

ML

Appropriations and Expenditures—Prisons—Prison Labor—
Board of control, under sees. 20.17 (21) and 56.04, Stats., cannot
expend funds for construction of camp and purchase machinery
for crushed rock and limestone for use on roads and farms of

state institutions.

October 30,1! 24.

John J. Hannan, Secretary,

Board of Control.

You ask whether under the provisions of sees. 20.17, sabjec.

(21), and 56.04, Stats., the board of control is authorized to con

struct and maintain a camp on the grounds of one of the state
institutions and to purchase rock crushers and other necessary
machinery for the purpose of crushing rock and limestone to be
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used on the roads and farms of the various institutions under

the control of the board.

Sec. 20.17 provides in part:

"There is appropriated from the general fund to the state
board of control:

<<« * *

"(21) For convict labor on higlnvaj'S, as provided in section
56.04 of the statutes, on July 1, 1915, ten thousand dollars; on
July 1, 1916, ten thousand dollars; and, from time to time, sums
equal in amount to the moneys received on account of such road
construction and paid into the general fund, to be used as a
revolving appropriation for the employment of state convicts and
other necessary expenses in such road construction."

Sec. 56.04, Stats., provides:

"(1) The board of control may employ inmates of the state
prison in the construction and improvement of such roads and
Inghways as the said board and the state highway commission
may determine, in such manner and under such terms as may be
agreed upon.
"(2) The board may purchase or lease such tools and ma

chinery as said board and the state highw-ay commission deem
necessary for the purpose of carrying out the provisions of this
section."

The use of funds for the construction of a camp and purchase
of machinery for crushing rock and limestone for use on the
roads and farms of state institutions assuredly violates the terms

and spirit of a revolving appropriation for the employment of
convict labor on highways and the purchase of machinery for

such work,

ML

Live Stock—See. 172.01, Stats., does not prohibit owner from

allowing bull over six months of age to remain in fenced pasture.

October 30, 1924.

James Murray,

District. Attorney, .
Fond du Lac, Wisconsin.

You inquire whether or not sec. 172.01, Stats., prohibits the
owner of a bull over six months of age from allowing the bull to
run at large in pasture. I assume for the purposes of this
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opinion that by yonr statement "run at large in pasture," you.
mean that the pasture is fenced in. An animal, however, which
is in a fenced-in pasture is not running at large.
You refer to the opinion of the attorney general found in

volume VII at page 392. The opinion referred to reads, in part,
as follows:

"The statute prohibits such an animal to 'run at large.' The
next section of the statute, 1483, provides for the taking up of
such animal 'riiiniing at large.' Undoubtedly the terms 'run
ning at large' and 'run at large' refer to the same condition. It
is impossible to conceive that the legislature intended to permit a
bull that was in a pasture to be taken up by any one finding it
there, give the notice and charge the owner for its keep, and the
forfeiture prescribed in sec. 1483. I am therefore of the opinion
that such an animal inclosed in a pasture or confined in any
ordinary way is not running at large within the terms of these
two sections of the statutes."

hsee no reason for changing the opinion rendered and there
fore must answer your inquiry in the negative.
CAE

Real Estate—Plats—Sec. 22616, Stats., requiring plats to be
submitted to and approved by city council or village board be
fore being recorded relates only to plats involving streets, alleys
or public places, although it is safer practice to have all plats
so approved.

October 31, 1924.

S. G. Dunwiddie,

District Attorney,

Janesville, Wisconsin. | ̂
i

You submit the following question for our opinion t

"There has been offered for recording a plat in a city of the
third class here in the county, which is a subdivision of a large
lot. Such plat does not bring into existence any new streets, or
alleys, but simply divides a large lot, occupying a whole block,
into four lots. Our register of deeds has asked my opinion as to
whether or not such plat must be approved by the common coun
cil of the city. I have advised him that in my judgment the sec
tion requires all plats to be approved by the common council."
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It must be admitted that the language used in sec. 2261&,
Stats., is not too clear and I am not surprised at your uncer

tainty nor at your advising on the safe side of the question.

As city attorney, the writer always advised the council to ap

prove even subdivision plats when submitted for approval and
always advised such submission but I did not think it was ab

solutely necessary where no streets, alleys or public grounds
were involved.

The purpose of the act was evidently to secure continuity of
streets and alleys, not only for the convenience of public travel
but also for laying pipes, wires, etc. The section was enacted

by ch. 225, Laws 1905, and the purpose was there quite clearly
expressed in the title which reads:

"An act requiring persons platting lands into lots, blocks,
streets, alleys and public grounds whereby any streets, alleys or
public grounds are dedicated or granted to the public to submit
proposed plats to the common council of cities of the second,
third and fourth class and village boards for approval and pro
viding for the recording of such plats."

That title seems to express with clearness the purpose of the
act, to provide continuity of streets and alleys for public con
venience, and, in view of the ambiguities in the language of the

act itself, we think the purpose as disclosed in the title would
control, especially in view of the fact that the important thing
from the city's interests is that the streets, alleys and public

places should be continuous for the convenience of public travel

and for public utility service.
For these reasons It is our opinion that a subdivision of a lot

or block which does not involve public streets, alleys or places
would not have to be submitted to or approved by the common
council, although that might be the better and safer practice in
all cases.

TLM
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Banks and Banking—Counties—County Depositories—County

may hold securities on depository bond liable for loss incurred
on account of failure of bank to pay certificates of deposit.

November 1, 1924.

A. L. Devos,

District Attorney,
Neillsville, Wisconsin.

You state that the county board designated a certain bank as
county depository for the year 1922, pursuant to what is now
sec. 59.74, Stats. The bank furnished a bond with sufficient
sureties, reading as follows:

"The said bonded Greenwood State Bank shall upon demand
well and truly pay or cause to be paid to the county treasurer
of Clark County or his order on demand all money deposited
by said treasurer with the Greenwood State Bank and interest
thereon at the rate of two per cent per annum, computed upon
daily balances and credit sucli interest at the end of each month
to the county clerk."

During the year 1922 a sinking fund for the repayment of in
sane asylum bonds was created by the county board and during
that year about $2,000 was deposited with said bank on certi
ficates of deposit bearing four per cent interest on the regular
certificates of deposit of the bank. These certificates were re
newed on April 6, 1923, and May 24,1923, respectively, by such
bank. In September or October of 1923, the bank above named
failed and since that time has been in the hands of the commis

sioner of banking.
Your inquire whether or not the county of Clark can hold

the sureties on the bond given by the bank for the loss sustained
on the certificates of deposit.
I assume for the purpose of this opinion that the bank con

tinued to be the county depository during the year 1923, and
that there was a bond for this year also. The question then pre
sented is whether or not the taking out and renewal of the cer
tificates of deposit was "money deposited" within the meaning
of the bond.

This precise point was considered in the case of Board of Com
missioners V. Security Bank, 77 N. W. 815. In this case, a bond
similar to the one above described was given by a depository to
secure county deposits. During the life of the bond, the county



584 Opinions of the Attorney General

treasurer, with the knowledge and consent of the board of county
commissioners, deposited in the bank money belonging to the
county, which was part of a sinking fund accumulated to meet
future maturing obligations of the county, and took therefor a
certificate of deposit payable in six months, with interest at 3 per
cent per annum. The bank became insolvent and the question
was presented whether the sureties were liable on the bond.

The court held that the county treasurer had no authority to
invest county funds in a certificate of deposit, and that the

sureties on the bond were liable. "We quote from the opinion,
p. 816:

*  ♦ ll constituted a deposit under the statute as of

the date of July 1st, and was subject to draft and pajunent on
demand, notwithstanding the void and illegal provision as to
time of payment attempted to be incorporated into the contract.
The deposit was, therefore, within, and covered by, the condi
tions of the bond. The sureties, however, would only be liable
for interest on the deposit at 2 per cent per annum on monthly
balances, as in the case of any other moneys deposited."

The application of the doctrine of the above case to the situa

tion presented to your county appears clear. The classes of
investments authorized for sinking funds is set forth in see.
67.11. This section contains no authority to invest such sink
ing funds in a certificate of deposit.
The fact that the county treasurer acted in excess of his au

thority would not create any estoppel against the county. The
state is not ordinarily estopped by acts of misfeasance on the
part of its officers, nor does it contract with the sureties on an
official bond given to it that other public officers shall perform
their duties faithfully. State v. Pcderson, 135 Wis. 31.
I am of the opinion, therefore, that the county can hold the

sureties liable on the bond given for the year 1923. As above
stated, however, this opinion would not apply to a bond given
merely for the year 1922. It would appear within the authority
of the case of Board of Commissioners v. Security Bank, supra,
that such renewal would constitute a new deposit.
CAE
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Corporations—Foreign copartnership is not required to be
licensed nnder sec. 226.02, Stats.

November 1, 1924.
Fred R. Zimmerman,

Secretary of State.

You submit a statement prepared by a Michigan copartner
ship, and inquire whether or not such copartnership is required
to comply with sec. 226.02, Wis. Stats.

I am of the opinion that your question should be answered in
the negative. This appears clear from a consideration of the
history of the section above referred to. This section was for
merly see. 1770&, Stats. 1898. The material portion of the sec
tion at that time read as follows:

"No corporation, joint-stock company, express company or
common-law partnership incorporated or organized otherwise
than under the laws of this state, except corporations or associa
tions created solely for religious or charitable purposes, insur
ance companies and fraternal or beneficiary corporations, so
cieties, orders, and associations furnishing life or casualty in
surance or indemnity upon the mutual or assessment plan, shall
transact business or acquire, hold or dispose of property in this
state until such association, company, partnership or corpora
tion shall have caused to be filed in the office of the secretary of
state a duly authenticated copy of its charter, articles of incor
poration or of copartnership, and all amendments thereto which
may be made while it shall continue to do business therein."

Sec. 226.02, Stats., defines the term "corporation" as follows:

"For the purposes of this section, the term 'corporation' shall
include all corporations, associations, companies, joint stock conj-
panies, or express companies organized otherwise than under
the laws of this state."

The word "partnership" was taken from sec. 17705, by eh.
351, see. 27, Laws 1899, from which we quote:

"Section 17705 of said statutes is hereby amended by strik
ing out the words 'or common law partnership' in the second
and third lines, and the words 'partnership' and 'copartnership'
wherever they occur in said section."

This a])pears to show clearly a legislative intent'to exclude
partnerships from the operation of the section. The question
as to whether or not a state could lawfully require filing of a
statement by a - foreign partnership was considered but not
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passed upon in the case of Diamond Glue Co., v. United States
Glue Co., 187 U. S. 611. In the ea.se of Barnes v. People, 48
N. E. 91, it was held that the state did not have such a right.
No opinion is expressed upon this point, but it seems clear that
the legislature intended to exempt partnerships from the opera
tion of the law on account of the doubt as to its power to in
clude them within the section.
CAB

E!ectio7is—Ballots—Safe method of voting for independent

candidates for electors of president and vice-president is to place

mark opprsite name of each candidate for elector; however, if
ballot be marked at top of independent column in form of presi
dential ballot to be used at forthcoming presidential election
with no otlier marks (since all candidates for electors in same
columns represent same party or principles) it would not be
thrown out but should be counted by inspectors as vote for each

of candidates for electors in such columns, leaving it to court
to determine, in proper proceedings, whether they were lawfully
counted.

Statutory rules for counting ballots marked at top of party
column, with names written in or marks placed opposite names
of candidates for particular office in other columns stated.

November 3, 1924.

Fred R. Zimmerman,

Secretary of State.

You submit the following ciuestions:

"1. Whether, if when the votes are canvassed at the forth
coming election there shall be found presidential ballots (the
lorm of which as prepared and certified by the secretary of
state for use at such election is herewith submitted) on which a
voter has jilaced a mark at the top of one of the independent
columns, without other marks, such ballots should be thrown out
as defective, or whether they should be counted for all candi
dates for electors of president and vice president whose names
are printed in that column.
"2. Where a voter places a mark at the top of a party column

on the general election ballot and either writes in a name under
the designation of a particular office in that column or places a
mark after the name of a candidate for the particular office in
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another column, ■without erasing or striking out the name of
the candidate for the same ofSce in the party column, for "whom
should the ballot be counted ?

"3. Where the ballot is marked at the top of a party column,
does the writing in of a name, or the marking of a name in an
other column, for a particular ofhce without erasing or striking
out the name of the candidate for the same office in the party
column, constitute voting for two candidates for the same office?

"4. If a name is written in on the ballot is it also necessary
that a cross be placed after the name so written?"

1. The presidential ballot which you submit contains the regu
lar party columns, with a circle at the top and the names of the
candidates of those parties for president and vice-president un
derneath the circle, followed by the names of the candidates of
those parties for electors of president- and vice-president, as re
quired by sec. 6.23, subsec. (10), par, (b) Stats.; it also con
tains several other columns denominated "independent," with
out a circle at the top, but with the names of candidates for pres
ident and vice-president representing a certain stated party or
principle, followed by the names of candidates for presidential
electors representing the same party or principle but none of
these columns contain any names representing any other party
or principle—in other words, each independent column is a
separate column for each group of candidates representing the
same stated party or principle.

After careful consideration of your question, I have arrived
at the conclusion that although no express provision is made by
law or on the ballot for such method of voting for independent
candidates for electors of president and vice-president, the courts,
in case the question shall be presented, will prohahly hold that
as to this particular form of ballot marked at the top of one of
such independent columns, without other marks, on ballots cast
at the election is, under the rule of the statutes for ascertaining
the intent of the voter presently to be referred to, such evidence
of the intent of the voter to vote for all the candidates in that
column that it should be given effect by the inspectors of elec
tion, and the ballot counted for each of such candidates for
electors.

The introductory paragraph to sec. 6.42, Stats., reads:
"i\l[ ballots cast at any eleelion .shall be counted for the per

sons for whom they are intend(?d, so far as such intent can be
aseerta inod' theref rom.''
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Then follows the rules for determining the intent. ,
And, again, subsec. (2), sec. 6.60, Stats., provides, in part:

«<# * # Every ballot shall be counted for the candidate

. for whom it was evidently intended, if the intention of the voter
can be clearly ascertained from the ballot itself."

It is true that the rule stated in subsec. (1), sec. 6.42 as to
the efl'cct of marking a ballot at the top of a column applies
literally only to a jiarty column; but with the form of presi
dential ballot adopted for use at the forthcoming election, I am
strongly inclined to the opinion that it would be held to apply
to an independent column as well. "With this the courts may not
agree, and therefore I think I should an.swer your first ques
tion as follows:

Voters should be advised that (since the law makes no pro

vision for a circle at the top of independent columns and the
voting for all candidates for electors in such columns by a mark
at the top thereof, as in the case of party columns) the only
safe method of voting for any or all candidates for electors of
president and vice-president appearing in any independent col
umn is to place a mark in the square opposite the name of each
candidate for electors.

But if, when the votes are canvassed, there shall nevertheless
be found ballots on which the voter has placed a mark at the top
of a single independent column, without other marks, the bal
lots should not be thrown out as defective, but should he counted
for all candidates for electors of president and vice-president
whose names are jirinted in that column, except such names as
are erased, written in, or marked in some other column, thus
leaving it to the courts to finally determine in proper proceed
ings, whether the ballots so marked and counted were lawfully
counted.

All ballots must, of course, be preserved and transmitted under
sealed cover to the county clerk, as required by subsec. (3),
said sec. 6.60.

What is said above as to counting ballots marked at the top
of independent columns manifestly does not apply to the gen
eral election ballots for .state and county offices, for the reason

that the independent columns of this ballot contain the names of
more than one candidate for the office.

2, 3, 4. Your second, third and fourth questions are answered
by the express language of sec. 6.42, Stats. It is difficult, if not
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impossib'e, to state tlie answers more clearly than the statute
itself does, but since it appears from inquiries received by you,
as well as by those coming to this office, that election officials
and others do not wholly grasp the statutory provisions, I shall
endeavor to restate them, as follows:

AVhere a voter places a mark at the top of a party column, and
either writes in a name under the designation of one or more
particular offices in that column (with or without a mark after
such name so written in) or places a mark after a name printed
in another column, and whether or not the name of a candidate
for such office or offices printed in the paidy columns has been
erased or stricken out, the ballot should be counted for all the

candidates for offices printed in such party column except for
those wdiose names have been erased or stricken out or unless

some other name or names shall have been written in or unless

in some other column the voter shall have placed a mark against
the name of some other candidate for the same office or offices,

and as to the names so wu-itten in or so marked, the ballot should

be counted for them instead of for the candidates whose names

appear in the party column for such office or offices. Subsecs.
(1) and (4).

If the elfect of the marking of the ballot is that a voter has
voted for two or more candidates for the sapie office when only

one candidate is to be chosen, his vote for that office is void and
cannot be counted for any candidate for such office. But the
■marking of a party column at the top and the marking of a name
in another column or the writing in of a name, without erasing
or striking out the name in the party column, is a vote only for
the name marked or written in, as explained above, and is not a
vote for two candidates for the same office. Subsecs. (2), (1)
and (4). .

If a name is written in, it is not necessary that a cross or other
mark be also placed after such name. Subsec. (4).

A ballot which contains no mark or names written in cannot
be counted for any candidate for any office. Subsec. (5).

A ballot not marked at the top cannot be counted for any
candidate except those against whose names a mark has been
placed or whose names have been written, in the proper place
designating the office voted for. Subsec. (5).
FEB
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Education—Municipal Corporations—Cities—Taxation—Un
der sec. 62.12 (4), Stats., city council may levy tax more than
sufficient to cover operating expenses of school system and create

fund to be used for building high school, provided said levy, to
gether vith levy for all otlier purposes, does not exceed 3i/4
per cent of assessed valuation plus .8 of 1 per cent on said valua
tion.

November 7,1924.
John Callahan,

State Superintendent of Puhlic Instruction.

In your letter of October 15 you inquire whether under sub-
sec. (4), sec. 62.12, Stats., the common council of a city of the
fourth class, operating its schools under a special charter, may'
raise by general or special tax, $10,000 each year more than is
required to operate the schools, and place such surplus in a so-
called sinking fund or trust fund, until such fund will be suf
ficient by adding the proceeds of a limited bond issue to con

struct a new building for high school purposes.
Sec. 62.12, subsec. (4), provides:

"The tax levied by the council for any one year for municipal
purposes, together with all other taxes required to be levied, shall
not exceed three and one half per cent of the assessed A'alue of
the real and personal property in the city in that year, except
that in addition a special tax for school purposes not exceeding
eight mills on the dollar of such assessed value may be levied."

A city has the general power to levy a tax for the purpose of
building a schoolhouse. "While the power is not specifically
enumerated in the statutes, sec. 62.11, subsec. (5), provides that
the city council may carry out its powers by tax levy and that the
powers conferred by said section shall be in addition to all other

grants and shall bo limited only by express language. The coun
cil has the right to construct school buildings, and having that
right, it necessarily follows that it has the power to levy a tax
to cover the cost of such construction, and therefore the power
to create, by successive levies within the statutory limitations of
taxation, a fund for such purpose.
The city may annually levy taxes, including school taxes, up

to three and one half per cent of the assessed valuation, and in
addition may levy a special tax of eight tenths of one per cent
of such assessed valuation for school purposes.
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Your question is therefore answered in the affirmative, pro
vided that the sum ($10,000) proposed to be raised annually

to create a schoolhouse building fund, is within the tax rate lim
itations referred to.

FEB

Criminal Law—Evidence obtained from person of accused by
lawful search may be used in evidence against him to prove any
offense that it tends to prove.

November 8, 1924.

D. K. Allen,

District Attorney,

Oshkosh, Wisconsin.

You state that you have some trouble over the question
whether, where a person is legally arrested while committing a
certain crime and searched by the officer who finds evidence of
some other crime, such evidence may be used against the person
as proof of the commission of a certain crime. In other words,
if a person who is arrested for murder, after a legal search is
found to have counterfeit money in his possession, could the
counterfeit money be used to prove any other crime but murder?
You inquire whether I know of any ease that bears on this point.

There are a great many cases in the books in which it has been
held that evidence secured from the person of the defendant
while under lawful arrest may be used against him in the trial
of the offense for which he was arrested. I have been unable in
the short time that I have at my disposal to investigate this ques
tion to find a case where the evidence was used against the man
for another offense than that for which he was arrested. In
Thornton v. State, 117 Wis. 338, our court considered the ques
tion whether an accused could be compelled to surrender his
shoes to an officer to be compared with the tracks in the snow
and near the place where the crime was committed, and whether
the officer could lawfully testify to the result of such compari
son. On page 346, Justice Dodge, speaking for the court, said:

only in this country ever since the adoption of
the constitution, but in England long before, it has been usual,
upon the arrest of the prisoner, to subject him to a search. This
is done as well for purposes of safety of custody and incarcera-
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tion, to ascertain the presence of weapons or implements of es
cape, as for purposes of discovery. It had become so entirely
well established as not an infringement of legitimate personal
rights before our constitution was adopted, and has been so uni
versally treated since, that it must be assumed not to have been
within the class of unreaso7iahle searches and seizures which the
fourth amendment to the constitution of the United States pro
hibited, in language later adopted into our own constitution."

He then goes on to say that the fruits of such customary and not
unreasonable search fall within the principle enuneiated in State
V. NonUtrom, 7 Wa.sh. 506, in which it was held that such por
tions of the person or attire of an accused as are customarily
open to observation are legitimate sources from which witnesses
may give testimony as to the result of such observation. This
does not quite cover the point raised by you.
In 35 Cye. 1271-1272, it is said:

"It is well settled that a person legally arrested and in the
custody of the law on a criminal charge may be subjected to a
personal search and examination, even though against his will,
for evidence of his criminality, and, if found, it may be seized
without violating his constitutional rights. And if any person,
even by an illegal search or seizure, procure possession of any
article, instrument, or document, the state may, notwithstanding
such illegal seizure, use it if necessary as legitimate evidence
against the person from whom it was so obtained to convict
him of a crime, or upon an investigation against such person
before a grand jury, it being an established rule that the court
can take no notice of how such evidence was obtained, whether
originating from a legal or an illegal source."

Under the rule laid down here, the evidence obtained by a
legal search may be used to convict the accused of a crime or
before a grand jury. This is broad enough to include any crime
that the defendant may have committed. I see no reason why
the evidence should be limited to the particular crime that the
officer suspected the accused of when he arre.sted him. It is
weU known that an officer may arrest any person on suspicion
that he has committed a felony. I see no lawful purpose in
limiting the rule laid down in the above authorities so as to

exclude the evidence being used in any offense that the evidence
tends to prove that the accused has committed.

JEM
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Auiomohiles—Uses that may be made of automobile dealer's
distinguishing number.

November 11, 1924.
Fred R. Zimmerman,

Secretary of State.

You have submitted the following questions for our opinion,
to which we make answer.

1. To what extent may an aiitomoble dealer's distinguish
ing number be used by him on personal pleasure cars?

Answer: The statute, sec. 85.05, subsec. (4), says it covers,
among other things, his personal use so that if he is using them
for personal pleasure we think he can take along members of his
family and friends who may add to his pleasure in such use, but

he cannot rent them or loan them to others.

2. Can dealer's numbers be used by each of his salesmen or

employes for purposes of demonstration?
Answer: Yes, for that would be his use.
3. Can a dealer's number be used by each of his salesmen for

personal use?

Answer: No.

4. Can stockholders, not actually engaged in the conduct of
the garage business, use such dealer's number plates for their
pleasure cars?
Answer: No.

TLM

Taxation—Newspapers—Redemption notices required by sec.
75.07, Stats., should be published once a week for four succes
sive w'eeks in order to avoid any question as to sufficiency of
publication.

November 12, 1924.

S. A. Barrett,
District Attorney,

Spooner, "Wisconsin.

You inquire whether under sec. 75.07, Stats., a redemption no
tice should be published for four successive weeks, or if it should
be published only once.

-ivS

j■ 'fi
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Sec. 75.07 was formerly' sec. 1170, Stats. 1919, and at that

time so much as is material to your inquiry read as follows:

"Each couiitj' treasurer shall, at least six and not more than
ten months before the expiration of the time limited for redeem
ing lands sold as aforesaid, cause to be published in a newspaper
printed in the county in which said lands are located, if there
be such newspaper, and if there is none, then in a newspaper
printed in an adjoining county, if there be one; but if there be
no newspaper printed in the same or in an adjoining county,
then in the official state paper, once a week for four successive
weeks a list of all unredeemed lands."

Sec. 75.07, Stats., now reads:

"Each county treasurer shall, at least six and not more than
ten months before the expiration of the time limited for redeem
ing lands sold as aforesaid, cause to be published in a newspaper
printed in the county in which said lands are located, a list of
all redeemed lands."

The amendment to the above section was effected by ch. 18,
sec. 8, laws of 1921. The reviser's note in regard to this amend
ment is as follows;

"The matter stricken is obsolete becau.se each county in the
state now has a newspaper qualified to publish notices of this
kind."

It will be observed, however, that the requirement of a pub
lication "once a week for four successive weeks" was also

stricken from the statutes. This would appear to have been

done by mistake.

The compensation of the printer as provided by sec. 75.11 re
mains unchanged. It is also to be noted that in subsec. (2), sec.
75.11, provision is made for payment in certain cases at the rate
of sixty cents per folio for the first insertion and thirty-five cents
per folio for each subsequent insertion. This would appear
clearly to imply that there should be more than one publication.
In view of all these facts, I am of the opinion that the safer

procedure would be to publish the notice once a week for four

succei5sive weeks as required by the statutes of 1919.
CAB
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Elections—Ballots—Circulating sample ballot which contains
no statement as to who authorizes its issuance is in violation

of law.

Sample ballot of same color as official ballot is prohibited by
law, but no penalty is attached to prohibition.

November 12, 1924.

Alfred L. Godfrey,

District Attorney,
Elkhorn, "Wisconsin.

You submit a sample ballot which was being circulated through
your county. This ballot does not bear on its face the name and
address of the autlior or candidate or any statement as to who
is authorizing tlie publication. The ballot is printed on paper
of the same color as the official ballot. You state that this ballot
was prepared by the official printer. You inquire whether or
not the circulating of this ballot constitutes an offense against
the laws of the state and further whether or not the printer
has violated any law in preparing the sample ballot.
In answer to your first question, I quote see. 12.16, Stats.:

"No person shall publish, issue or circulate or cause to be
published, issued or circulated otherwise than in a newspaper,
as provided in subsection (1) of section 12.14, any literature or
any publication tending to influence voting at any election or
primary, which fails to bear on the face thereof the name and
address of the author, the name and address of the candidate in
whose behalf the same is published, issued or circulated, and the
name and address of any other person causing the same to be
published, issued or circulated."
The penalty for violation of the provisions of ch. 12, Stats.,

is contained in sec. 4543u. There is also a provision in the stat
utes regarding the color of sample ballots, i.e.:

"No sample ballot shall be printed upon paper of the color
provided for any official ballot." Sec. 6.23, subsee. (17), par.
(c). Stats.

I am unable, however, to find any place in the statute where
the violation of this section is made an offense. It would seem
that sec 4545, which is a general penalty section, would not be
applicable, as this section appears to be directed against officers
of election and persons who by law are required to perform some
duty or render some service. It would seem, therefore, that sec.
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6.23, subsec. (17), par. (c), is merely a proliibition. I do not
think, therefore, that the printer has been guilty of any offense
in preparing tlie sample ballot.
CAE

Armories—Mortgages, Deeds, etc.—Statement in deed that it
is given for purpose of providing armory does not create condi
tion subsequent and such deed can be accepted by state. Upon
failure of state to maintain armory, title does not revert to
grantors but remains in state. Armory board under certain
conditions is empowered to reconvcy property to grantors.

November 14, 1924.

Ralph M. Immell,

Adijutant General:

Yoii submit a warranty deed executed March 26, 1924, by John
Hanousek and Anna Ilanousek, his wife, to the state of Wiscon
sin covering certain proi)erty in the city of Antigo. The deed
contains the following clause after the description of the prop
erty :

"This deed is executed and property transferred to the state
of Wisconsin for the purpose of providing an armory in the city
of Antigo under the provisions of sec. 21.615 of the revised
.statutes of the state of Wisconsin, 1919."

You state that upon reorganization of the national guard in
May, 1923, the Antigo unit was disbanded and upon instruc
tions of the state quartermaster Mr. Hanousek retook posses

sion of his proper^t*. Since that time he has expended consider
able money in repairs and improvements. You inquire: First,

can a deed containing the words "for the purpose of provid
ing an armory" be accepted by the state; second, if the answer
to the first question is in the affirmative, what is the present
legal status of Mr. Hanousek; third, if the answer to the first
question is in the negative, to wliat extent does the deed act as
a cloud on the title of Mr. Hanousek's property and what is

his remedy?

The answer to your first question depends upon the construc
tion of the above mentioned clause as to whether or not it

creates a condition subsequent authorizing re-entry by the grant-
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ors upon breach of condition. If it does create such a condi
tion subsequent, it would appear by former rulings of the de
partment that the state could not accept the deed. IX Op. Atty.
Gen. 408, 498; X Op Atty. Gen. 777.

I am of the opinion, howevei', that the above clause is a mere
statement of the purpose of the grant and that it does not create

a condition subsequent. The following statement is made in the
case of Homer v. C. M. tO St. P. Ry. Co., 38 Wis. 165, 175:

"Although a deed contains a clause declaring the purpose for
which it is intended the granted premises shall be used, if such
purpose will not inure siiecially to the benefit of the grantor, but
is in its nature general and public, and if there are no other
words in the grant indicating an intent that the grant is to be
void if the declared purpose is not fulfilled, sucli a clause is not
a condition subsequent."

The above principle was applied in the ease of Strong v. Doty,
32 Wis. 381, which case involved a grant for the purpose of
building a ehui'ch.

The following statement of the law is made by a well recog
nized authority:

"A conditirn w;ll not be raised by implication from a mere
declaration in the deed that the grant is made for a special and
particular purpose without being cou]ded with words appro-
pria-eto make such a condition." 8 R. 0. L. 1103.

It would seem, therefore, within the above authorities that
the deed which you present does not, contain any condition sub
sequent and that the clause above quoted would be held to be
merely inserted for the purpose of showing that the grant was
und(!r see. 21.615, Stats. It is true that in cases of this kind,
parol evidence is admissible to show the surrounding circum
stances and the intention of the parties. Homer v. C. M. <0 St.
P. Ry. Co.. 38 Wis. 165. It is doubtful, however, whetlier enough
could be shown to change the application of the principles above
stated. This, however, would be a question of fact that cannot
be determined by this department. I am of the opinion, how-
excv, upon the facts submitted, that no condition subsequent is
created by the deed, and that, therefore, the'state could accept
the conveyance. Your first question is, therefore, answered in
the affirmative, with the reservation suggested above.
The answer to your first question would seem necessarily to be

an answer also to your second question. Since no condition sub-
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sequent was created in the deed, and since the state had authority
to accept the conveyance, it would appear clear that legal title
to the property now is in the state of "Wisconsin. The fact that

Mr. Hanousek was instructed by the state quartermaster to take
possession of the property would not alter the legal situation

as to title.

You inquire further as to what extent the deed acts as a

cloud upon Mr. Hanousek's title, and what is his remedy.
Since the state of Wisconsin appears to have title to the

property, the deed cannot be said to be a cloud upon Mr.
Hanousek's title. In regard to the remedy, if any, which Mr.
Hanousek has, I quote you see. 21.615, subsec. (10) :

"If the municipality as such shall not have participated in
procuring the armory site or in the construction of such armory,
or having participated, declines to purchase, the said armory
board is hereby empowered and authorized to sell, transfer and
convey such armory premi.ses to any per.son, association or cor
poration for a consideration not less than the moneys, with in
terest, expended by the state in improving or acquiring the said
premises, giving preference of purchase to that person, associa
tion or corporation which contributed most liberally in aid of
the Ibcal armory construction."

It would appear that under the above section, the armory
board would have power to deed the property to Mr. Hanousek
upon payment by him of the moneys, with interest, expended
by the state in improving or acquiring the property. It is to be
noted, however, that in order for the armory board to have
power to make this conveyance, one of two things must appear—
either the municipality must not have participated in procuring
the armory site or in the construction of the armory, or, having
participated, it must decline to purchase the armory. It would
appear also that the matter of the conveyance is within the dis
cretion of the armory board.
CAE



Opinions of the Attorney General 599

Taxation—Dwelling rented by religions organization for use

of teacher in parish school who assists pastor and in his absence
performs some of his duties is not exempt from taxation.

November 14, 1924.

John A. Lonsdorf,

District Attorney,

Appleton, "Wisconsin.

You state that a religious congregation in Appleton rents a
dwelling for the use of one of the teachers employed by the con
gregation. This teacher is a regularly ordained minister and,
in addition to his duties as a teacher in the parish school, assists

the pastor in teaching religion to the children and in the absence
of tlie pastor performs some of the regular duties of the latter.
You further state that the parsonage of this congregation is be
ing exempted from the payment of taxes and that claim is now
being made that the aforementioned dwelling used by the teacher
should also be exempted. You request the opinion of this de
partment as to whether or not the dwelling used by the teacher
should be exempt from taxes.

Sec. 70.11, siibsec. (4), provides for the exemption of parson
ages from taxation

"whether of local churches or districts, and whether occupied
by the pastor permanently or rented for his benefit."
Our supi-eme court in the ease of Gray v. Lafayette County, 65
Wis. 567, held that the word "rented," as used in the above
section, applied to parsonages rented by church associations as
lessees. In other words, if the dwelling mentioned by you were

a parsonage, it would be exempt from taxation under the au
thority of the above case.

The serious question presented by your request, however, is
whether or not this dwelling is in fact a parsonage. I am of the
opinion that the word "parsonage," as used in this statute,
means the dwelling set apart for the use of the minister of the
congregation and that it does not contemplate a dwelling used
by a teacher even though he may perform some of the duties of
the pastor. It is conceivable that there might be a number of
teachers in a given congregation who, in the absence of the pas
tor, would perform some of his duties.
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In view of the fact that exemption statutes are strictly con
strued, I am of the opinion that such dwellings would not come
within the purview of the above section. You are, therefore,
advised that it is the opinion of this department that the dwell
ing used by the teacher is not exempt from taxation.
CAE

Municipal Corporations—Cities—Villages—Under s6c. 61.58,
Stats., city charter cannot be issued to village until election has
been held and result thereof certified as provided in subsec. (2)
of said section.

Fred R. Zimmerman,

Secretary of State.

November 14, 1924.

You submit a certified copy of a resolution of the village board
of Owen. This resolution provides that said village shall be
come a city and is drafted under the provisions of sec. 61.58,
Stats. The resolution fixes the date of the first city election as of
April 7, 1925. You inquire whether or not the resolution is in
such form as to comply with the requirements of the statutes
so that you can issue a city charter.
The village is seeking to become a city under the provisions

of sec. 61.58, Stats. Subsec. (1) of this section provides for the
passing of a resolution by the village board and also provides
that such resolution shall fix the time of holding the first city
election. Subsec. (2) provides as follows:

"The election shall be noticed and conducted and the result
canvassed and certified as in the case of regular village elections
and the village clerk shall immediately certify the fact of hold
ing such election and the result thereof to the secretary of state,
including in such certificate a description of the legal boundaries
of such village or proposed city; and thereupon a certificate of
incorporation shall be issued to such city as provided in subsec
tion (6) of section 62.06."

I am of the opinion that under this sub.section it is necessary
that the election be held before any certificate can be filed in
your office, and that you are, therefore, not authorized to issue
a city charter until such election has been held and the require
ments of the above subsection complied with.
CAE
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Moving Pictures—Figlit film may be exhibited in state where
exhibitor had no connection with bringing of it into state.

November 21, 1924.
George B. Clementson,

Distrwt Attorney,
Lancaster, Wisconsin,

You state that complaint has been made to you that a fight
film is to be exhibited throughout your county. The exhibitor
purchased the film after it was brought into Wisconsin and had
no connection with its being brought in. You inquire whether
there is any law prohibiting the exhibition of this film.

After a search of the Wisconsin statutes, I am unable to find
any law prohibiting such an exhibition. You are advised, there
fore, that such a picture can lawfully be exhibited in the state of
Wisconsin under the facts as presented by you.
CAE

Banks and Banking—Bonds—Board of deposits can approve
only depository bond that conforms to statutory form.

November 21, 1924.
Solomon Levitan,

State Treasurer.

You submit a sample form of depository bond of a certain in
surance company and ask to be advised whether it is correct

and whether it would be approved by the state board of deposits,
with the exception that the bond must be continuous in form.

Sec. 14.44, subsec. (1), Stats., provides that every state de
pository, before it shall be entitled to receive any state moneys,
shall file a bond with the state treasurer,

"conditioned for the payment upon demand, to him or his order,
free of exchange, at any place in this state designated by him,
of all sueh moneys deposited with it, and of interest thereon
at the rate fixed by said board, * *

The same subsection provides further that each such deposi
tory bond .shall be approved by the board of deposits.
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The form of bond submitted varies in a number of particulars
from the prescribed statutory form, and contains a number of
conditions that are not permitted by the statute. The only form
of depository bond that is acceptable is one that follows the
statutory form, and the state board of deposits is authorized
to approve only a bond that so conforms.
Your questions are, therefore, answered in the negative.

CAE

Bridges and Highways—Railroads—Railroad Highway Cros-
sings—In ordering change in railroad highway crossings, under
sec. 195.19, Stats., commission is limited to considerations of pub
lic safety. Hazard to water main carried across overhead bridge
is not such hazard that can be considered by commission in de
termining whether public safety will be promoted by alteration
of bridge.

November 25, 1924.

Railroad Commission.

You present the following matters for the official opinion of
this department:

"The commission has been formally petitioned under sec
195.19, Stats., to enter an order requiring the construction of a
new overhead highway bridge which spans the tracks of the
Chicago & North Western Railway Company in the town of
AUouez, Brown county, and to apportion the costs thereof be
tween the town and the railway company. In passing upon the
question as to whether or not the petition should be granted, is
the commission limited in its inquiry to considerations of public
safety; and, if so, is the public safety to be considered only such
as is involved by reason of the adequacy or inadequacy of the
present structure to safely carry the traffic, or, may it be such
as would be involved in a hazard to a water main which must
be carried across the overhead bridge and which, on account
of the wooden construction of the bridge, might be severed in
time of conflagration and the public safety thereby imperiled?"

In view of the fact that sec. 195.19, Stats., under which this
petition is filed, is an extremely long section, it is not deemed
necessary to set it out in full for the purpose of this opinion.
Briefly, it provides that a petition may be filed by the proper
authorities
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"to the effect that public safety requires an alteration in such
erossing."

It also provides that the commission shall have a hearing at
which it shall determine what, if anything, shall be done

"to promote the public safety and the means by which it shall
be accomplished."

It would appear clear, therefore, that in its inquiry, the com
mission is limited to considerations of public safety.
The statute does not in any way define what is meant by pub

lic safety, and I have been unable to find any cases upon this
point. I am of the opinion, however, that a hazard to a water
main carried across the bridge is not to be considered by the
commission in determining whether or not public safety will
be promoted by the changing of the bridge. It would appear to
be the intention of the legislature that the safety to be promoted
should be something directly in connection with the crossing of
the raili'oad whether it be by means of a bridge or a grade
crossing.
You are, therefore, advised that if there is no other element

involved in the situation except the hazard to the water main,
it would be improper for the commission to order an alteration
of this bridge in order to promote public safety.
CAE

Appropriations and Expenditures—Claim against state on ac
count of alleged tortious acts of officers cannot be allowed.

November 25, 1924.
Feed R. Zimmerman,

Secretary of State.

You submit a claim which has been filed in your office, and
ask to be advised what action you should take upon it. The
facts as appearing from the claim are briefly as follows: An
action to recover a forfeiture was brought against the claimant.

Judgment was entered in justice court and in default of pay
ment, claimant was placed in jail. On appeal to the circuit
court, the judgment was reversed. Claim is being made for
damages against the state, the district attorney, and the county.
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Sec. 14.31, Stats., provides that the secretary of state shall
audit all claims ajrainst the state when payment thereof is au
thorized by law. I know of no authority, however, that would
justify the payment of the claim in question. The law is well
settled that neither the state nor the United States is answer

able in damages to an individual for an injury resulting from
the alleged mi.seonduct, or negligence, or tortious acts of its
officers or agents, llousion v. The State, 98 Wis. 481.
You are advised, therefore, that claimant should be notified

that the state can take no cognizance of his claim.
CAE

Elections—Socialist party is entitled to party ticket at special
primary election even though at last election it did not have
any candidates for presidential electors.

November 26, 1924.

Eugene Wengert,

District Attorney,

Milwaukee, "Wisconsin.

You state that a special election will be held in your county
to fill a vacancy. You call attention to the fact that the Socialist
party did not have any candidates for presidential elector, and
inquire whether or not this fact deprives it of its right to a
party ticket at the special primary.

Sec. 5.05, subsec. (6), par. (d), provides as follows:

"The basis of percentage in each ease shall be the vote of
the party for the presidential elector receiving the largest vote
at the last preceding presidential election. But any political or
ganization whicli at the last preceding general election was rep-
re.sented on the official ballot by either regular party candidates
or by individual nominees only, may, upon complying with the
provisions of this act, have a separate primai'y election ticket
as a political party, if any of its candidates or individual
nominees received one per cent of the total vote cast at the last
preceding general election in the state, or subdivision thereof,
in which the candidate seeks the nomination; * *

I assume that the Socialist party was represented on the of
ficial ballot at the last preceding general election in the district
of the state' in which the vacancy exists, and that one or more
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of its candidates received one per cent of the total votes cast
in such district. It would then be clear, under the section of
the statutes above quoted, that the Socialist party is still in
existence and that it is entitled to a party ticket. The difficulty
arises, however, in determining the number of signatures re
quired upon the nomination papers. Since the party is clearly
entitled to its party ticket and since the onlj- basis provided in
the statutes for determining the number of signatures is that
of the vote for presidential elector, I am of the opinion that the
basis of percentage should be determined by the last preceding
presidential election in wliich this party had candidates for pres
idential electors. This construction would appear especially to
be permissible, in view of the fact that this is a special election
to fill a vacancy caused by the death of a candidate who was
elected at the November election.

CAE



606 Opinions of the Attorney General

•  Elections—Recounts—Petition for recount is properly filed

with county clerk when it is presented to him on last day allowed
by law, even though clerk has closed his ofl6.ce for day.

December 3,1924.

Victor M. Stolts,

District Attorney,

Eau Claire, "Wisconsin.

You present the following facts for the consideration of this
department:

"The board of county canvassers for Eau Claire county met
Wednesday, November 5, 1924, to canvass the votes which had
been cast at the general election. On the 6th day of Novem
ber, 1924, a candidate for sheriff who apparently had been
defeated appeared before the board and was present off and on
during the remainder of the meetings of the board of county
canvassers. On November 11th, in the forenoon, the chairman
of the board of canvassers informed this candidate that if he
desired to file a petition for a recount of the votes, he should do
so before four o'clock of that day at which time the board of
county canvassers intended to sign their final report. The report
of the board of county canvassers was signed shortly after four
o'clock and the county clerk closed his office at the usual time,
which was four thirty. A short time thereafter, the county
clerk came back to the court house and a person representing
the apparently defeated candidate for sheriff met him in the
hallway and asked to file a petition for a recount of the votes
for sheriff and asked for a receipt for the money which he had.
The county clerk informed him that he was too late as the
board had closed their business at four o'clock on that day and
the return was about to be placed in the mail. Shortly before
this time the petition had been properly served on the other
candidate for sheriff. The following morning the petition to
gether with the required fee was left on the desk of the county
clerk."

You inquire whether or not the petition for the recount was
filed within the time required bj' law.
The provisions for the filing of such petition are found in sec.

6.66, subsec. (1), Stats., which provide, so far as material to
your inquiry, as follows:

"Whenever any candidate, * * ♦ shall, on or before the
last day of the meeting of the board of county canvassers,
•  * * file with the county clerk * • * a verified peti
tion setting forth that he was a candidate for a specified office
•  * * and that he is informed and believes that a mistake or
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fraud has been committed in specified precincts in the counting
or return of the votes cast for the office for which he was a can
didate * * *^ said board of county canvassers shall forth-
witli proceed to ascertain and determine the facts alleged in
said petition and make correction accordingly and recount the
ballots in every precinct so specified in accordance therewith.
Such petition shall first be served, as a summons is served in
a court of record, upon all opposing candidates # * # ,
Such petition and proof of service thereon shall be filed with
said clerk, together with a fee of two dollars for each precinct
in which a recount of the ballots is demanded in such petition.
«  # #

You will note that the above statute merely requires that
the petition be served and filed on or before the last day of the
meeting of the board of county canvassers. No particular time
during the day is specified and, in general, process may be served
at any time. It is further to be noted that the statute does not

require that the petition be filed in the office of the county clerk,
but merely that it be filed with the county clerk. I am, there
fore, of the opinion that the petition was filed within the time
required by law and that it constituted sufficient filing thereof
to offer the same to the county clerk together with the re
quired fee.

You are, therefore, advised that a recount should be allowed.

CAE

Public Healih—Dentistry—Applicant for license to practice
dentistry who had failed in some subjects in previous examina
tion should be required to take all subjects over and should not
be examined only in branches in which he failed.

December 9,1924.

Board of Dental Examiners,

Fond du Lac, "Wisconsin.

You inquire as to whether or not persons who have taken the
examinations of your board and failed should be required to
take all the subjects over or if they should be examined only in
the branches in which they failed.
Your inquiry involves a consideration of the following pro

visions of our statutes:

Education; fee. "(I) No degree in dentistrv .sliall be con
ferred in this state except doctor of dental surgery, and that
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only upon one who has satisfactorily completed a course of at
least three years of eight months each in a recognized dental
school. No dental college shall enroll anyone not filing with
the board of dental examiners proof satisfactory to the board
that he has education equivalent to graduation from a high
school or academy in Wisconsin having a four-year course be
yond the eighth grade.
"(2) No person shall be examined by the board unless he

pays twenty-five dollars, returnable only if from sickness or
other good cause he is unable to complete the examination, and
files proof satisfactory to the board, that he has the preliminary
education described in subsection (1) and is a graduate of a
reputable dental college or that he holds a license to practice
dentistry in some other state prior to Januaiy 1, 1909.
" (3) The board may, in its discretion, permit dental students

who have successfully completed at least two years' work of
eight months each in a recognized dental school and who files
proof satisfactory to the board that he has the preliminary
education described in subsection (1) to take written examina
tion and credit, satisfactory grades toward final examination.
The board may require a fee of ten dollars for such examination."
Sec. 152.03.

Examination. "Examination sliall be in writing in anat
omy, anesthesia, bacteriology, chemistry, histolo^, materia
mediea, metallurgy, pathology, physiology, prosthetic dentistry,
pharmacplogj', physical diagnosis, oral surgery, orthedentia,
oral hygiene, operative dentistry, therapeutics, toxicology and
such other subjects relating to dentistry as the board deems
necessary, and demonstrations in operative and mechanical
dentistry." See. 152.04.

You will note from sec. 152.04, above quoted, that the sub
jects of the examination are .specified in some considerable de
tail. Although no express provision is made that the examina
tion in all of them shall be given at one time, this appears to be
the reasonable interpretation of tlie legislative intent. The
question arises Avhether, under sec. 152.03, subsec. (3), above
quoted, it would be permissible to make examination only in the
subjects in which applicants have failed in previous examina
tion. This section, however, I believe, is designed to cover the

case of dental students and does not cover the general case of
applicants who are taking the complete examination.

You are advised, therefore, that applicants should present
themselves for the complete examination; should be required to
take all of the subjects again; and they should not be examined
only in the branches in which they fail.
CAE
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Counties—Indigent, Insane, etc.—Mothers' Pensions—County
cannot pay bills filed by doctor for services for attending child
of mother who was receiving mother's pension unless previous
appointment or contract has been made by board for such
services.

December 9, 1924.
George B. Clementson,

District Attorney,
Lancaster, Wisconsin.

You state that a doctor has presented a bill to the county
board of your county for medical services rendered to families
receiving mothers' pension, and you say that the bill was so
presented upon the theory that it was a proper charge against
the county under subsec. (6), sec. 48.33, Stats., which is the so-
called mothers' pension law, and you ask if it is the intention
of that statute that bills for medical aid to persons or families
coming under the mothers' pension law should be filed with the
county board and be acted upon by such board and paid out of
the county funds under order of the county board.

Sec. 48.33 provides for a special form of relief on certain mat
ters by counties in the form of mothers' pensions. The object
of the law evidently was to furnish aid to certain children de
pendent upon the public for support. The procedure is a special
one: it provides for a hearing and investigation by and before
the judge of the juvenile court and such provision further says
that upon such investigation the judge may grant such aid as
the best interests of such child require, and subsec. (6) says that
aid granted shall be sufficient to enable the mother or person
having custody of the child to properly care for such child,'but
shall not exceed the amount there specified, and it then says
that such aid shall be the only form of public assistance granted
to the family excepting medical aid.

Just what is meant by that exception is not altogether clear.
It is our opinion that medical aid could be furnished under that
provision and within its limitation. But we think it is reason
ably clear that medical aid was not intended to be limited to the
amount there fixed, or to the procedure there specified.
Such procedure is quite unusual. Subset. (8) requires the

county board to annually appropriate a sum of money sufficient
to carry out the provisions of this section and such fund is to be
administered and paid out under the supervision of the judge
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of the juvenile or county court either directly or under a board
appointed by him, so that the county board makes only the
general appropriation of funds for aid and the money is paid out
on orders of the judge having jurisdiction thereof, so that no
claim would be filed with the county board for relief under that
statute.

We do not deem it necessary to decide at this time whether
or not the granting of such special aid would take away or limit
the power of the county to furnish a doctor's services as a part
of the county relief to the poor, as clearly these services were not
rendered under such provision of the statute. Ch. 49 pro
vides the method of caring for the poor, and in furnishing such
relief, sec. 49.15 makes provisions for counties caring for the
poor, and such work can be done either by the county board
direct or through a superintendent appointed by the board who
would have power to furnish needed relief to poor people which
would include a doctor's services when necessary, where no other
provision is made by the county board, but I think in most cases
the board itself selects a county physician or physicians to per
form such services. Just what arrangement was made in your
county does not appear from your question. No doubt some
provision was made by the county board. Your attention is
called to an opinion of this office in IV Op. Atty..Gen. 1015 in
which it was held that neither a town nor a county is liable to a
physician who attends a poor person unless upon prior order of
the proper authorities, and you will notice from that opinion
that no matter how urgent the case or however needy the person,
the county is not liable unless a prior order or employment was
made by the proper authorities of the county, and we think
whether the county employs one or more physicians with general
powers and duties or whether it makes special provision for each
case is not material, for the rule would be the same in each case,
so that it is our opinion that the county is not liable under either
provision of the law for the bill under the conditions you have
described. We assume that the services were rendered by the
doctor without any previous employment by the county board.
TLM
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Banks and Banking—Counties—County Depositories—WheTe
county clerk fails to advertise for and secure bids for deposi
tories of county funds and county board serves notice and re
ceives bids, all in same form and for same rate of interest, it
does not necessarily prove unlawful conspiracy on part of banks;
if board designates all banks as depositories, treasurer is author
ized to deposit county's funds in banks as designated unless he
has actual knowledge of illegal conspiracy to all bid same.

December 9,1924.
Grover M. Stapleton,

District Attorney,
Sturgeon Bay, Wisconsin. '

You state that the county clerk of your county failed to
advertise for bids for depositories of county funds as required
by sec. 59.75, Stats., and that the county board at its annual
meeting served written notice on each of the banks in the county
to submit such bids, and that in response thereto bids were sub
mitted by each of the banks, all in the same form and at the
same rate of interest. You say that the same condition has
developed in your county for a number of years, which you think
indicates an unlawful conspiracy or collusion among the banks,
but you say notwithstanding such fact the county board has
formally designated each of the banks as such depository of
the county funds. It is your opinion that, the county board
having designated the banks as such depositories, the county
treasurer would be required to make the deposits in accordance
with such designation, under the provisions of sec. 59.74, which
authorizes the board to designate the county depository, and
you think it is binding upon the county treasurer, at least until
there is an adjudication on the question of such illegal con
spiracy, and you ask for the opinion of this department on the
question before advising.

Sec. 59.74 prescribes a form of procedure whereby county
boards may designate depositories for the county's funds so as
to relieve the county treasurer from personal liability in case
of the loss of such funds through the failure of banks of deposit.
That section provides, in substance, that the county board

may designate one or more banks or tmst companies as county
depositories.
Subsec. (2) makes it the duty of the clerk to advertise for

bids and requires the banks to state the rate of interest they
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will pay on daily balances. The statute then provides that if
no advertisement is made the board may consider proposals,
if any are made, and if none are made, then the county board
shall, at its annual meeting, serve written notice on all banks
and trust companies in the county that such bids will be re
ceived at such meeting and the board may, in its discretion,
designate a depository or depositories for such funds.
. Sec. 59.75 then states that whenever the county board shall
have designated depositories in accordance with such section,
59.74, the county treasurer shall deposit therein all funds that
come to his hands.

The county clerk having failed to advertise for bids, the
county board had the power to call for such bids, which it seems
to have done in the form authorized by the statute, and bids
were made by each of the banks yi the county all in the same
form and for the same rate of interest. You state that you are
of the opinion that such bids are illegal under the statute, but
you do not advise as to what proof you have as to an unlawful
conspiracy to not make competitive bids or as to an agreement
to all make the same bid other than the fact that the bids are
in fact the same. We may suggest that the fact that such bids
are all made in the same form and for the same amount looks
very suspicious, yet it might not necessarily mean that they
have been submitted pursuant to an agreement as to form and
amount. We think it might be possible to have such a result
from a general discussion among the bankers as to what such
deposits were actually worth to banks under the conditions,
and that bids might thereafter have been submitted in the same
amount without having made an express agreement thereto, so
that in view of such fact, it is our opinion that the county
treasurer would be authorized to deposit the funds pursuant to
such designation, unless he had sufficient proof that the banks
had so unlawfully conspired and agreed to all bid the same and
that such bids were so submitted in accordance with such unlaw
ful conspiracy or agreement.
The statute designating county depositories was evidently

passed to secure a safe place for keeping the county funds, and
to relieve the treasurer on his bond from losses on account of
bank failures when the funds were deposited in accordance with
the arrangement made, and to secure a higher rate of interest
based on an honest competition, but we do not think that it was
intended to make the treasurer a judge of the regularity or
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honesty of the actions of the county board, but, of course, it
would not authorize him to become a party to such an illegal
conspiracy if he had knowledge that one existed.
Your attention is called to the opinions of this department

in X Op. Atty. Gen. 1174,1203, as bearing on somewhat similar
questions.
TLM

Agriculture—Noxious Weeds—Railroads—Railroad property
can be charged with expense of destroying noxious weeds along
its right of way by proceeding in manner prescribed in sees.
96.01, 96.02 and 96.03, Stats.

December 11, 1924.
Solomon Levitan,

State Treasurer.

You have presented several papers in what appears to be a
proceeding to charge the Chicago, Milwaukee & North Shore
Railroad Company with the expense of destrojdng noxious
weeds on its right of way. You ask to be advised if the papers
are made out in compliance with the statute and whether you
should present this bill to the railroad company with the next
tax roll.

You are advised that the law prescribes the procedure for
charging property for the expense of destroying noxious weeds
and that procedure should be followed. Sec. 96.01, subsec. (2),
requires the commissioner to first serve a six days' written
notice on the company to destroy the weeds, such notice to be
served by leaving the same with any agent therein and if there
is no agent in Ihe town, then by leaving the notice with any
agent who shall reside in or be in any adjoining town. If that
was done, then the commissioner could destroy the weeds and
should then make out his account and verify it and have it ap
proved by the town chairman and present it to the town treas
urer, who should then pay it and file it with the town clerk.
The town clerk should then certify to the state treasurer the
amount chargeable against the railroad's property and the state
treasurer should then add the amount to the sum due from the
railroad company and collect it from the railroad in the same
way as the othei* taxes against the railroad company and return
the amount when so collected to the town from which the certifi
cate was received.
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That procedure is comparatively simple and, if it has been
followed, you can collect the amount from the railroad company
but if not, you can not force collection. It must be admitted
that the procedure here is very crude. The claim seems to be
in form against the town and is verified but is not approved by
the town chairman, so that it could not be paid by the town
treasurer, and it does not appear that it was so paid or that it
was then filed with the town clerk, and the town clerk does not
certify it or the amount due from the railroad company as re
quired by the statute. There is a statement signed by the
supervisors of the town and a letter signed by the town clerk,
but that is not what the law requires and for that reason I do
not think that you could charge and collect the amount from
the railroad company if the company raised objections to the
legality of the tax, as they probably will.
I would suggest that you hold these papers and send a copy

of this opinion to the town clerk so that they may have an op
portunity to correct the procedure if the required notice was
served.

TLM

Charitable and Penal Institutions—Minors—Residence—

County in which persons resided before being committed to
prison for life continued to be residence of such person during
such imprisonment, both at state prison and at state institu
tion at Taycheedah. Such county is liable for support of illegiti
mate child born at latter institution.

December 12, 1924.

M. J. Paul,
District Attorney,

Berlin, Wisconsin.

You ask whether there is any liability upon Green Lake
county for the support of a child which was born under the fol
lowing conditions: While a man and wife were residents of
Green Lake county, the wife murdered the husband by poison
ing him. She was arrested in this county and was brought to
trial for murder. After the trial, she was convicted and sen
tenced to the state prison at Waupun for life. At the time of
her trial, she was pregnant. Shortly before the time she was to
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give birth to the child, she was removed from the Wisconsin
state prison to the state institution at Taycheedah, where she
gave birth to the child. Since she had not remarried, the child
was an illegitimate child. The child is now in the state public
school at Sparta.
The answer to your inquiry depends upon whether or not the

mother lost her residence in Green Lake county. The following
is a concise statement of the law:

"Since a settlement requires a combination of physical pres
ence with the animus manendi, it is obvious that for a pauper
to acquire a legal settlement, he must be at liberty to decide for
himself whether to live there or elsewhere. It is therefore
generallyheld that the settlement of a person who is imprisoned
continues to be at the place of his usual abode before his im
prisonment, * * * ." 21 R. C. L. 718.

A large number of cases are reviewed in 13 American and
English Annotated Cases 691, and the following summary of the
law upon the subject is given:

"It has been held that, within the meaning of the statutes
regulating the settlement of paupers, the abode of a person
during his imprisonment continues to be at the place of his
usual abode before his imprisonment."

I refer you also to the case of Inhabitants of Wkately v. In
habitants of Hatfield, 196 Mass. 393, in which a decision was
rendered in accordance with the law as above stated. The fact
that the mother in this case was sentenced to imprisonment for
life would not, in my opinion, alter the application of the above
rules of law. In absence of statute, it is generally held that one
sentenced for life is not considered civilly dead. Wilson v. King,
59 Ark. 32, 23 L. R. A. 802; Davis v. Laning, 85 Tex. 39, 18 L. R.
A. 82. I refer you also to an opinion of the attorney general to
the state board of control, dated October 25, 1924, XIII Op.
Atty. Gen. 565, in which somewhat similar situation was con
sidered.

You are advised, therefore, that the residence of the mother
continued to be Green Lake county, and that such county is
liable for support of the child.
CAE



616 Opinions of the Attorney General

Bonds—Public Officers—Board of Mayiagers of Wisconsin
Veterans' Official bond should contain only such provi
sions as are found in sec. 19.01, subsec. (2), Stats., together
with such additional provisions as are authorized by statute
providing for bond, in this case sec. 45.08, subsec. (1), Stats.

December 13, 1924.

Honorable John J. Elaine,

Governor.

As requested by your letter of December 8, I have examined
and return herewith the surety bond covering Mrs. May
Luchsinger, as treasurer of Wisconsin Veterans' Home, with
Fidelity and Deposit Company of Maryland as surety.
This bond is given pursuant to sec. 45.08, subsec. (1), Stats.,

which provides as follows:

"* * * And the treasurer of said board [of managers of
the Wisconsin Veterans' Home] shall make and execute to the
state of Wisconsin a bond in the penal sum of fifty thousand
dollars, with two or more sufficient sureties, which bond shall be
conditioned that all moneys appropriated by any act of the
legislature of the state of Wisconsin, or in any wise derived from
the state of Wisconsin, shall be paid out by him only for the
uses and purposes specified in the act making such appropria
tion, and for the faithful accounting therefor, and the payment
of his successor in office as such treasurer or the return to the

•  state treasurer of this state of all moneys so received by him in
.  . _ ^ pursuance of any act of appropriation. The sureties upon such
1  ' bond shall severally justify their responsibility as such sureties

by affidavit affixed thereto, and the total of the amounts in
which the sureties to each such bond shall justify shall not be
less than double the penalty of said bond, and the said bonds
shall be approved by the governor, and filed in the office of the
secretary of state. * * * "

It is to be noted that the statute apparently requires personal
sureties. However, because of the provisions of sec. 204.01,
Stats., a surety bond by a surety company suffices.

Sec. 19.01, subsec. (2), Stats., preserves the form of official
bonds. The bond submitted does not follow the prescribed
form. Of course, the conditions prescribed by sec. 45.08, subsec.
(1), should be inserted.

•  The bond submitted covers only losses because of larceny and
embezzlement.

f . The bond should run to the state of Wisconsin.



Opinions or the Attorney General 617

There is nothing to show the authority of the surety company
to do business in the state.

The bond states that it is not valid unless countersigned by
an authorized representative. There is nothing to show that
H. H. Thomas is authorized thus to countersign.
The bond contains thirteen separate provisos or limitations,

no one of which is authorized by the statute.
The bond should contain only the provision contained in the

form prescribed in sec. 19.01, subsec. (2), together with the
conditions prescribed in sec. 45.08. subsec. (1).
For similar opinions on this subject, see IX Op. Atty. Gen.

559 and XI Op. Atty. Gen. 278.
ML

Bonds—Public Officers—State Treasurer—Conditions of state
treasurer's bond discussed and bond submitted approved.

December 16, 1924.

Honorable John J. Elaine,

Governor.

Attention: F. W. Kuehl, Executive Secretary

As requested by your letter of December 13, I have examined
and return herewith the surety bond of Solomon Levitan as
state treasurer, in the sum of $300,000, dated December 12,
1924, with Southern Surety Company as surety.
As provided by sec. 14.04, subsec. (2), Stats., the amount of

the state treasurer's bond shall be $100,000. As provided by
sec. 14.06, the state treasurer shall give an additional bond when
required by the governor. As provided by sec. 14.16 the gover
nor shall require the state treasurer to give additional bond
whenever the funds in the state treasury exceed the treasurer's
bond.

As provided by sec. 14.04, subsec. (1), the bond of the state
treasurer must be conditioned as follows:

For the faithful discharge of the duties of his office;
His duties as a member of the board of commissioners of

public lands;
In the investment of the funds arising therefrom;
For the faithful performance of all persons appointed or

employed by him in his office of their duties and trusts therein;
For the delivery over to his successor in office or to any person
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authorized by law to receive the same, of all moneys, books,
records, deeds, bonds, securities, and other property and effects
of whatsoever nature belonging to his said offices.
The bond submitted follows the form of official bond as pre

scribed by sec. 19.01, subsec. (2), and contains the conditions
above mentioned, required by sec. 14.04, subsec. (1). The bond
is signed and sealed by Solomon Levitan in the presence of two
witnesses. It is signed by Southern Surety Company by J. G.
Meigs, attorney in fact, under the seal of the said company, in
the presence of two witnesses. A certificate of authority of the
surety company to do business in Wisconsin is attached. The
power of attorney authorizing J. G. Meigs to execute such bond
on behalf of the said surety company is attached.
The bond is, therefore, approved as to form and execution.
For an earlier opinion of this department covering the same

subject, see IX Op. Atty. Gen. 559.
CAE

Education—Vocational Education—Taxation—Five hundred
dollar homestead exemption should be deducted to determine
limit of amount of vocational taxes under sec. 41.13, Stats.

December,16, 1924.
Geo. p. Hambrecht, Director,

State Board of Vocational Education.

You ask to be advised whether or not the mill and a half tax
required to be le\ded for vocational purposes under sec. 41.13

"is to be based on the gross tax assessment or on the gross tax
assessment less the home exemption."

Sec. 41.16, subsec. (2), provides that there shall be levied a
tax upon all taxable property in any city, town or village which,
together with the other funds provided by law and placed at the
disposal of the city, village or town for the same purpose,
shall be equal to the amount of money required by the local
board of industrial education, but subsec. (3) limits the rate
of tax for that purpose to one and one-half mills without stating
on what that limitation is based, and we assume that is the
reason for your inquiry.
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We think the language must be given a practical construction
and be based on the same property and value on which other
taxes are levied.

Sec. 70.07 provides that taxes shall be levied on all property
in the state except such as is exempt.

Sec. 70.11 enumerates the properties exempt from taxation
and includes, in subsecs. (29a) and (30) and see. 70.66, subsec.
(la), improvements on any homestead to not exceed five hun
dred dollars in value and while that is an undivided interest
or amount, it is specific and just as much exempt property to
that amount as the other property specifically enumerated and,
therefore, it constitutes no part of the assessed valuation of the
property in the municipality, so it could not be considered in
determining the limit on the amount of vocational taxes that
could be levied in the municipality.
Your attention is called to the opinion of this department in

XIII Op. Atty. Gen. 418, which applies the same rule to the
provision limiting the amount of levy for school purposes.
TLM

Fish and Game—Set Lines—Licensed set lines may be used
in Lake Wisconsin below north line of Sauk county.

December 16, 1924.

Matt Patterson, Secretary,
Conservation Commission.

In your letter of December 10 you refer to sec. 29.37, Stats.,
which provides for the issuance of set line licenses, and you refer
particularly to subsec. (4) thereof, which provides:

"Such licensed set lines may be used only in the follomng
waters: * * *; Wisconsin river from the north line of Sauk
county to its mouth; * * *"

You state that a short distance from Prairie du Sac there is a
dam across the Wisconsin river, which dam causes a spreading
out of the river for some distance north. This spread-out body
of water is known as. Lake Wisconsin. The dam is located in
Sauk county, as is also at least a part of Lake Wisconsin. You
ask whether set lines may be used in that part of the water
called Lake Wisconsin.
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Lake Wisconsin is but an artificial widening of the Wisconsin
river and, in my opinion, is to be treated as a part of said river.
In the absence of any express provision to the contrary, I am
of the opinion that Lake Wisconsin is to be so considered and
that the above statute permits the use of licensed set lines in
Lake Wisconsin below the north line of Sauk county.
CAE

Fish and Game—Raccoon—Open season for raccoon begins
October 15, 1925.

December 17, 1924.
Matt Patterson, Secretary,

Conservation Commission.

In your letter of December 10 you refer to sec. 29.18, subsec.
(7), Stats., which prescribes an open season for raccoon from
October 15 to January 31 "but none until 1925."
You state that the question has been raised whether the open

season for raccoon will be on January 1,1925, or on October 15,
1924.

It seems plain from the language of the statute that there shall
be no open season for raccoon until 1925. The open season does
not begin on January 1, but on October 15, which, with reference
to your question, means October 15, 1925
CAE

Dairy and Food—Butter Factory Licenses—Corporation
which changes its name is not thereby required to secure new
1 icense under sec. 98.06, subsec. (7), Stats.

December 18, 1924.
J. Q. Emery,

Dairy and Food Commissioner.

You state that the Berlin Ice Cream and Dairy Products
Company, a corporation, was granted a license to operate as a
butter factory. Subsequent thereto that corporation changed
its name to that of Berlin Dairy Products Company. You call
attention to sec. 98.06, subsec. (7), Wis. Stats., which provides:
"No permit, license or renewal shall be transferable."
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You inquire whether or not the change in name above men
tioned effected a change in legal personality, thereby neces
sitating a new license.
The law appears to be well settled that a change in name of a

corporation does not effect a change in legal personality. I
quote from a well recognized authority:

"An authorized change in the name of a corporation has no
more effect upon its identity as a corporation than a change of
name of a natural person has upon his identity. It does not
affect the rights of the corporation, or lessen or add to its obli
gations." 7 R. C. L. 129.

I also refer you to the case of Racine County Bank v. Ayers,
12 Wis. 512. •

You. are, therefore, advised that it is not necessary for this
corporation to secure a new license merely because its name was
changed.
CAE

Trade Regulation^Trading Stamps—Giving of slip with re
tail purchase of flour which entitled purchaser upon presenta
tion thereof with certain sum of money, to purchase gidddle,
which privilege is not available to others, violates trading stamp
law.

December 18, 1924.

J. Q. Emery,
Dairy and Food Commissioner.

You submit to this department for consideration a certain
slip furnished by a flour mills company designated as consumer's
purchase slip and griddle order. These slips are furnished by the
flour mills company to retail flour dealers. The dealer in turn
furnishes the purchaser with one of these slips after the pur
chaser has made a purchase of three packages of pancake flour.
It appears by the slip submitted that when it is signed by the
grocer, it can then be signed by the purchaser and sent, to
gether with $1.50, to the flour mills company in return for an
aluminum griddle. It is necessary for the purchaser of the flour
to obtain one of these slips in order that he may purchase the
griddle at the price of $1.50.
You inquire whether or not this-scheme violates sec. 134.01,

Stats.
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The above cited section, so far as it is material to your
inquiry, prohibits the giving with the sale of any merchandise
a token or ticket

"which shall entitle the purchaser receiving the same to pro
cure any goods, wares, merchandise privilege or thing of value"

in exchange for it. The slip submitted by you clearly, gives the
purchaser a merchandise privilege in exchange for his purchase.
The giving of this slip is, therefore, in violation of sec. 134.01,
Stats.

I refer you to the following opinions of the attorney general:
XII Op. Atty. Gen. 76; XIII Op. Atty. Gen. 234.
CAE

Insurance—Where accident insurance policy contains option
standard policy provisions of subsec. (17), sec. 208.05, Stats.,
company cannot prorate its face policy liability because not
notified of a prior life insurance policy with supplementary con
tract of double liability in case of death by accident.

December 18, 1924.
W. Stanley Smith,

Commissioner of Insurance.

You ask to be advised as to the right of the North American
Accident Insurance Company to prorate the face liability of its
accident insurance policy under the following circumstances.
The New York Life Insurance Company issued a straight life

insurance policy on the life of one Lindner for $6,850. In con
nection with that policy, it issued a double indemnity policy,
so-called, whereby it agreed that:

"In consideration of the payment in advance of an additional
premium of (a stipulated sum) and a like sum with each premi
um payable under said life insurance policy, it would pay double
that amount in case death resulted 'from bodily injury effected
solely through external, violent and accidental cause.' "

Previously and on September 28, 1920, the North American
Accident Insurance Company issued its health and accident
policy for a liability in ease of death by accident, of $2,160.
This policy has in it the optional standard provisions in sec.
208.05, including subsec. (17), in heavy type, as follows:
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"If the insured shall carry with another company, corpor
ation, association or society, other insurance covering the same
loss without giving written notice to the company, then in that
case, the company shall be liable only for such portion of the in
demnity promised as the said indemnity bears to the total
amount of like indemnity in all policies covering such loss and
for the return of such part of the premium paid as shall exceed
the pro rata for the indemnity thus determined."

You say that Mr.Lindner met death by accident and that the
North American Company now claims the right to prorate the
face liability of its policy under the provisions of subsec. (17),
which was so made a part of its policy because that company was
not notified by the insured of such prior insurance in the New
York Life Insurance Company which it claims was: "covering
the same loss" in case of death by accident.
You ask to be advised if the North American Company has

the right under optional standard provision No. 17 to prorate
this claim.

We advise that it is the opinion of this department that under
the provisions of subsec. (17), sec. 208.05 as construed by
our supreme court in the cases of Fehrer v.MidlandCasualty Co.,
179 Wis. 431, and Arneherg v. Continental Casualty Co., 178 Wis.
428, that the New York Life Insurance Company's policy was
not "covering the same loss" or liability as the North American
Accident Insurance Company's policy and for that reason that
company is not entitled to prorate its policy liability under that
provision of the statute.
TLM

Intoxicating Liquors—License to sell nonintoxicating liquors
issued by clerk without action of city council is void.

Conviction cannot be upheld which finds defendant guilty of
having in possession intoxicating liquors on premises licensed
to sell nonintoxicating liquors without proof of valid license in
existence at time when offense is charged.

December 19, 1924.

Charles E. Lovett,
District Attorney,

Park Falls, Wisconsin.

In your communication of December 16 you state that at the
last term of court, as district attorney, you tried a liquor case in
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which the defendant was charged with having in his possession
intoxicating liquor in a duly licensed soft drink parlor in this
city; that the fact developed at the trial that the city clerk, on
July 2,1923, directed the attention of the common council to the
fact that no application had been made for licenses to sell non-in
toxicating beverages in the city; that the city had previously
adopted an ordinance fixing the license fee at $50, the license to
be granted by the council and issued by the clerk upon due ap
plication; that at a regular meeting of the common council held
on said date, the matter was informally discussed and the council
directed the clerk to issue license and get the money. These
facts appear by the testimony of the clerk, as there was no
record made in the minute book of the clerk.

It also appears that a number of applications were made at
that time but that the defendant did not make application until
the following September, at which time he paid $50 and was
issued a license; that during the license year, in April, 1924, his
place was raided by an officer, without a search warrant, and a
certain quantity^of wine was seized, analyzed by the prohibition
department and found to be intoxicating. The circuit court
concluded to receive the verdict of the jury and he was found
guilty. The defendant, through his attorney, made proper
motions and particularly after the verdict was received made a
motion in arrest of judgment, on the ground that no legal license
existed. You inquire whether we have any suggestions to offer
in this case.

Under the facts stated it would seem that the matter is ruled
by the case of Walsh v. State, 180 Wis. 356, where the court said,
p. 358:

"Sub. (29), sec. 1543, Stats., provides that 'town boards may
grant licenses to such persons as they deem proper for the sale
of non-intoxicating liquors.' This means that the town board
as a board must act upon the application for a license and de
termine whether or not the applicant is a proper person to li
cense. This is not shown to have been done in this case. On
the contrary, the only inference is that the town clerk issued
the licenses without any action on the part of the town board.
The fact that the town treasurer was there does not change the
inference."

No application was ever presented to the board for a license,
and the board did not exercise its descretion in gi'anting the
license. Under the above decision, we are constrained to hold

fi'' '•
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that the defendant had no license to sell non-intoxicating liquors
and the verdict, therefore, cannot be upheld. The defendant
being charged with having in his possession intoxicating liquors
on the premises on which he was licensed to sell non-intoxicating
liquors, a verdict of guilty is not sustained by the evidence that
does not show that he had a valid license, when he was charged
to have had the liquor in his possession. See Bastle v. State,
194 N. W. 29.

JEM

Prisons—Prisoners—Commutation of sentence of prisoner by
governor secured by fraudulent misstatements is void from its
inception and may be withdrawn or revoked by governor;
prisoner may, on order of governor, be ordered arrested by
sheriff or warden of prison and required to serve out balance of
his term.

December 22, 1924.
Honorable John J. Elaine,

Governor.

In your communication of December 10 you state that in a
pardon proceeding before you the applicant's attorney made up
a record a part of which now appears to have been false, and
that it appears that he knew certain affidavits which he filed
were false; that sentence was commuted, and the commutation
was based upon the affidavits filed and would not have been
granted had the true facts been presented; that it also appears
that the attorney withheld certain material facts, of which he
had full knowledge, and had those facts been presented the
commutation would not have been granted. You state,
briefly, that the executive clemency granted was granted upon
the affidavits filed, and that if they are false the commutation
was procured through misrepresentation and deceit. You sub
mit the question:

"Can the governor revoke his order commuting the sentence?
If he can revoke such order, what is the proper procedure to
be followed?"

I have also ascertained that the one receiving the commuta
tion is now out of prison.

It is a general rule that a pardon procured by false and fraud
ulent representations is void. Dominick v. Bowdoin, 44 Ga. 357;
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State V. Mchiiire, 1 Jones' Law 1, 59 Ajn. Dec. 566, and Note 2,
p. 575; Ex Parte Powell, 73 Ala. 517, 49 Am. Rep. 71; Re
Francis B. Edymoin, 8 How. Pr. 478; Stale v. Leak, 5 Ind. 359;
Commonwealth v. Halloway, 44 Pa. St. 210, 84 Am. Dec. 431;
29 Cyc. 1566.
There is no express provision in the statute authorizing the

governor to revoke a pardon wlien one is granted and delivered,
and accepted. There is a general rule laid down in 29 Cyc.
1569, as follows;

"A pardon which is not void in its inception cannot be re
voked for any cause after its delivery and acceptance are com
plete."

Under these authorities it is clear that the commutation which
stands on the same footing as a pardon must be held as void,
on the grounds that it was procured by fraudulent misrep
resentations. While the statute does not expressly authorize
the governor to revoke a pardon or commutation, it would seem
that the general law is applicable that a pardon or commutation
once granted, and which is not void at its inception, is irre
vocable. I believe that where the pardon or commutation has
been obtained through fraud and misstatements of facts, the
pardon under the above authorities is void, and may be with
drawn or declared void by the governor.

I believe the procedure that should be followed is the one
adopted in the case of Commonwealth v. Halloway, supra.
In that case the pardon was given to Halloway, the warden

of the penitentiary. On the next day the warden delivered the
prisoner into the custody of the United States marshal, and
on the following day the prisoner was returned to the custody
by the marshal, by an order of the secretary of the common
wealth, revoking the pardon and directing him to be again re
turned to the penitentiary, because the pardon had been ob
tained upon forged representations.
The warden of the prison in whose custody the prisoner was

prior to the commutation has the power to rearrest him, by
virtue of the commitment papers in his possession, which
authorizes him to execute the sentence of the court. That

sentence has not yet been fully executed, and upon the with
drawal of the pardon or its revocation by the governor, on the
ground that the pardon was void from its inception, being viti
ated by the fraud practiced in secui'ing the same, the former
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prisoner may be rearrested by the warden and returned to the
prison to serve out his term.
Under sec. 53.13 the warden is authorized to make rules and

regulations for the return of escaped convicts. I believe
these words "escaped convict" are broad enough to include a
prisoner who has obtained his freedom by a pardon which is
void by reason of fraud. He may not be guilty of the crime of
escape" under sec. 4490, Stats., because said section is a

criminal law and must be strictly construed in his favor.
The word "escape" is not always given the same construction

in the different statutes of the state. See Schneider v. Waukesha,
Co., 103 Wis. 266.

You are advised, therefore, that it is my opinion that the
pardon in question is void and that you have power to declare it
void or revoke it and order the warden of the state prison to
reimprison the one whose sentence was commuted under the
commitment papers in the hands of the warden.
JEM

Bridges and Highways—Counties—County is not liable for
damages caused by fire escaping from highway patrolman while
repairing and maintaining highways.

December 22, 1924.
\VlLLIAM M. GlEISS,

District Attorney,
Sparta, Wisconsin.

You ask to be advised whether or not your county is liable
for damages under the following circumstances:

"A patrolman maintaining a state trunk highway, for the
purpose of clearing weeds and brush upon the highway set fire
to the weeds and bimsh and it escaped from the highway on to
the lands of B, and caused him some damages."

We think the law is well settled in this state that where a
municipality is engaged in the performance of a public service
which it is bound to have performed in pursuance of a duty
imposed by law for the general welfare of the inhabitants or of
the community and from which it receives no remuneration,
no action will lie against it for any negligence or misconduct of
its officer or agent in the discharge of such duties. Manske v.
Milwaukee, 123 Wis. 172, 101 N. W. 377; Liermann v. Milwau-
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kee, 132 Wis. 628, 113 N. W. 65; Schultz v. Milwaukee, 49 Wis.
254, 5 N. W. 342; Ke^npster v. Milwaukee, 103 Wis. 421, 79
N. W. 411; Higgins v. Superior, 134 Wis. 264; Sullivan v. School
DisL, 179 Wis. 502.
There are some exceptions to this rule where a liability is

expressly made by law such as the liability to employes under
the workmen's compensation laws and the liability for injury
caused by defective streets or highways under sec. 81.15, Stats.
The maintenance of streets and highways is a public service

from which the municipality receives no remuneration and it
is therefore not liable for the negligent acts of its employes in the
performance of that duty except as it is made so by sec. 81.15.
The fact that the rule is not the same in some other states

under different statutes orwithout any statutes, is not important
and would not justify the public officers in paying out public
funds in payment or compromise of an assumed liability where
no such liability exists under the statutes and decisions of our
courts.

We think you are right in advising that there is no liability
and therefore no power to pay out public funds on account of
such damages.
Your attention is called to opinions of this department in

Xni Op. Atty. Gen. 387 and VIII Op. Atty. Gen. 798.
TLM

Bonds—Highway Bonds—County clerk must register county
highway bond upon request by owner under provisions of sec.
67.09, Stats.

December 22, 1924.

George A. Hartman,

District Attorney,
Juneau, Wisconsin.

You inquire whether, a county clerk must register a county
highway bond upon request by the owner under the provisions
of sec. 67.09, Stats.
I think the question must be answered in the affirmative.
Subsec. (1) of said section provides:

"All municipal bonds payable to bearer issued by any * * *
county may be registered as to the principal thereof by the
clerk * * *. Registrations \yy * * * county clerks
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shall be entered in the books which they are required by sub
section (12) of section 67.05 to keep for bonding records in
general * *

And subsec. (2) provides:

"Upon the presentation of any such bond to the proper regis
tration officer by the lawful holder thereof such officer shall
enter in his registration book the name of the holder, description
of the bond, the date of registry, and such other information as
such officer may deem necessary. * *

A county highway bond is a county municipal bond. It is true
that county highway bonds were excepted from the provisions
of ch. 67 by the 1921 statutes. Since the 1923 statutes that
exception has been done away with, and I am clear that county
highway bonds whether issued under the provisions of sees.
1317m-12 and 1317m-12a, Stats. 1917, 1919 and 1921 or sees.
67.13 and 67.14, Stats. 1923, must be registered by the county
clerk on presentation for that purpose.
FEB

Peddlers—Transient Merchants—Music company having per
manent office is transient merchant when it establishes tem

porary office in another city.
No definite time can be set as demarcation between transient

and permanent merchant to hold for all cases.

Geo. W. Lippert,
District Attorney,

Wausau, Wisconsin.

December 22, 1924.

You state that a music company selling musical instruments,
pianos and sheet music, has a permanent office in Wausau;
that it intends to open a branch office in another city, which
branch office may become a permanent office, but certainly will
be a temporary office for at least two months; that the question
arises, under sec. 129.05 as to whether or not, under these
circumstances this institution in the other town is a transient

merchant.

You also inquire what length of time is required to make one
a transient merchant, or a permanent merchant.
The statute has the following definition:
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"A transient merchant within the meaning of sections 129.01
to 129.24, inclusive, is defined as one who engages in the vend
ing or sale of merchandise at any place in this state temporarily,
and who does not intend to become and does not become a per
manent merchant of such place."

I take it that the company has pianos and other musical
instruments, together with sheet music, for sale at the office
thus constituting it a merchant. The only question is whether
it is a permanent or a transient merchant. Under the definition
of the statute this company is a transient merchant if it en
gages in the sale of merchandise temporarily and has no present
intention of becoming a permanent merchant.
Under sec. 129.05 the city authorities are authorized to re

quire a merchant who claims to be a permanent merchant to
give as a condition of transacting business in such city or village,
without the payment of a license fee to said city or village,
a bond, for the payment of the local license in the event that he
fails to become a permanent merchant. There is no such
provision for guaranteeing the payment of the license to the
state. As it seems from your statement of facts that the com
pany has not at present an intention to become a permanent
merchant. I believe it should be required to secure a state license.
In the City of Waukon v. Fisk, 100 N. W. 475,477, 124 Iowa,

464, as given in 4 Words & Phrases, 2d series, it is stated:

"The word 'transient' is a relative term, which, in the absence
of any flexible statutory or legislative definition, may be the
source of much vexation and uncertainty. ♦ * *"

Our statute does not fix a definite time as the demarcation

between a transient and a permanent merchant. I do not be
lieve that any definite time, therefore, can be decided upon as
holding in all cases. Each case must be decided on the peculiar
facts and circumstances under which the person or company
is operated. This is the only answer that can be given to your
second question.
JEM
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Intoxicating Liquors—Wood shed attached to house, under
facts stated, is part of dwelling house.

Evidence that moonshine was found in said wood shed does

not sustain complaint that alleges possession of intoxicating
liquors in place other than private dwelling.

Action may be dismissed after jeopardy has attached and
defendant tried and convicted of having in his possession
privately manufactured distilled liquor.

December 23, 1924.
Otto L. Glen,

District Attorney,
Clintonville, Wisconsin.

You state that you have filed an information, which reads as
follows:

*  * * "That on the 11th day of September, 1924, in the
town of Waupaca the defendant did unlawfully have in his
possession and under his control intoxicating liquors as de
fined by the national prohibition act in a place other than his
private dwelling used exclusively as such contrary to the pro
visions.of 165 of the laws of the State of Wisconsin. Dated
Nov. 5,1924, etc."

You state that the evidence shows that the defendant had

two ten-gallon kegs of moonshine in his wood shed covered by
blankets; that the wood shed was built against the house, had
no floor in it and was down three steps and the outside door to
the wood shed was locked on the inside; that the two kegs with

. twenty gallons of moonshine stood on the ground in the wood
.shed with the blankets over them. You inquire whether the
wood shed would be considered part of the dwelling house.
This question, in my opinion, must be answered in the

affirmative.

Your second question is:

"If evidence was introduced showing that the liquor was
in the woodshed as above set forth would this on the trial of
the case constitute a variance so that the action would have to
be dismissed?

This question must be answered "Yes," as the charge is that
the defendant had intoxicating liquor in his possession in a place
other than his private dwelling. See Bastle v. State, 194 N. W.
29.

The third question you present is:
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"If the action was dismissed on account of a variance, then
could the defendant on the same identical statement of facts, the
same search warrant and the same liquor, be rearrested under
sec. 165.01 (32), subd. (b) 3 of Wisconsin statutes?"

This question must be answered in the affirmative. It is
in violation of the statute to have in one's possession privately
manufactured distilled liquor. "Moonshine" comes within this
description. This is an entirely different offense from the one
alleged in the information. In fact, the defendant is not guilty
of the offense charged in the information.
The test is not whether defendant had already been tried

for the same act but whether he has been put in jeopardy for
the same offense. Theofchertestistoascertain whether the facts

alleged in the second complaint would, if given in evidence,
have warranted a conviction on the first, and, if this is the case,
then the crimes are assumed to be identical. 16 C. J. 264.

In this case proof that he had moonshine in his possession
outside of the dwelling house would not have sustained the
charge in the information.
JEM

Public Officers—County Clerk—Notary Public—Woman who
was nominated and elected as county officer and who was com
missioned as notary public by her maiden surname who marries
subsequently to such nomination and to qualification as notary
but prior to such election, is not required to use her husband's
surname in her official acts; she may use her husband's surname
by qualifying as such officer by that name and by filing new
autograph and impression of new seal as notary public; name
adopted for official use should be used uniformly during her
terms of office.

December 26, 1924.

Max Van Hecke,

District Attorney,

Merrill, Wisconsin.

An unmarried woman was nominated for the office of county
clerk of your county at the primary election on September 2,
last, and elected as said officer at the general election on Novem
ber 4, following; in the meantime, and on September 8, she was
married; at the time of her marriage she was a notary public,
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qualified and acting under a commission issued to her by her
maiden surname.

Your question is whether, when she acts officially as county
clerk or as notary public, she must use her husband's surname
or her maiden surname. You have advised that in your opinion
it is immaterial which name she adopts for official use. In that
opinion I concur.
While a married woman generally takes and uses her hus

band's surname, there is nothing in the laws of this state that
affirmatively requires it, although the general rule of such
custom is recognized in the divorce laws. See sec. 2360n.
Marriage is purely a civil contract under our laws (sec. 2328,
Stats.), which does not change the identity of the parties to it.
It is the person and not the name which was nominated and
elected to the county office and appointed as notary public.
The officer-elect in question was nominated and elected by her
maiden surname; she had already qualified as a notary public
by that name; her identity remains unchanged by her marriage;
she may qualify as county clerk and thereafter officially act by
such name, or she may qualify and officially act as county clerk
and act as notary public by the surname of her husband; but
whatever name she adopts for official use should be uniformly
used by her during her terms of office; and if she adopts the
surname of her husband for official use, her oath and bond as
county clerk properly, I think, should contain a recital of
identification, and she must procure a new seal as notary public
and file a new autograph and an impression of such seal as re
quired by sec. 137.01, Stats.
The same ruling, as far as it relates to notaries public, has

heretofore been made by the attorney general. XII Op. Atty.
Gen. 256. See also Op. Atty. Gen. for 1906, 270. You are re
ferred to such former opinions for further discussion.
FEB
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Counties—Education—Upon discontinuance of agricultural
school pursuant to sec. 41.58, county board may dispose of
property as authorized in sees. 59.07 and 59.67, Stats.

December 27, 1924.
John Callahan,

State Superintendent of Public Instruction.

Your department has requested an opinion as to the right
of the county board of La Crosse county to sell the agricultural
school building to the Onalaska city school district. We under
stand that it is proposed to discontinue the agricultural school
as authorized by sec. 41.58 and the question is raised whether
the power of the county board with reference to the buildings is
limited to the authority given by sec. 41.58, excluding the
authority granted by sec. 59.07, subsec. (2), and sec. 59.67. I
am of the opinion that sec. 41.58 grants additional powers and
that upon a discontinuance of the college under sec. 41.58 the
county board has all the powers granted in sees. 59.07, subsec.
(2), and 59.67 and may therefore lawfully sell the buildings to
the Onalaska city school district.
HLE

,  Taxation—County has no interest in and cannot maintain
action to recover amount of joint school district taxes errone
ously certified to town clerk by district clerk so that no payment
of school tax is made by ward of city formerly in joint school
district.

No opinion as to rights and liabilities of municipal corpora
tions other than county and of individual tax payers is given.

December 27, 1924.
James Kirwan,

District Attorney,
Chilton, Wisconsin.

The material facts presented in your letter requesting an
opinion are as follows: Some years ago a joint school district
was organized, consisting of the village of Kiel in Manitowoc
county and the town of New Holstein in Calumet county;
some time subsequent the village of Kiel was incorporated as a
city, comprising the village of Kiel in Manitowoc county and a
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third ward in Calumet county, consisting of a portion, but not
all, of the town of New Holstein which was in the old joint
school district; the joint school district as it existed at the time
it was organized was retained after the village became a city;
after the city was incorporated, the clerk of the joint school
district certified to the clerk of the town of New Holstein the

amount of taxes to be paid on that portion of the town of New
Holstein in the joint school district. In making such certifi
cation, however, the clerk erroneously included the amount
which should have been assessed to the third ward of the city of
Keil, with the result that the third ward has paid no school taxes
since 1919. Under these facts, you ask several questions and
request an official opinion from this department.

1. Can the county board of Calumet county recover the
amount which was erroneously charged to the town of New
Holstein?

This department is of the opinion that Calument county
cannot take any action in this matter. The county has re
ceived its share of the taxes assessed and it is immaterial, as
far as the county is concerned, who paid the taxes.
Your other questions relate to the rights and liabilities of

municipal corporations, other than the county, and of individual
taxpayers, the solutions of which are not perceived to be within
your official duties as district attorney, as to which latter only
the attorney general is authorized to advise you. Sec. 14.53,
Stats. They are, therefore, not answered. Moreover, if any
action is to be taken to obtain a refund of the excess taxes,

such action probably must be instituted by the individual tax
payers, and since the county, if interested at all in such a pro
ceeding, will be a defendant, to outline the possible procedure
which might be taken against the county is not within the
province of either the district attorney or the attorney general.
FEB
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Elections—Newspapers—First publication of official ballot
provided for by sec. 6.21, subsec. (4), Stats., should be
made one week from Monday preceding election when such
publication is in daily newspaper.

December 29, 1924.
C. E. Brady,

District Attorney,
Manitowoc, Wisconsin.

You inquire whether under sec. 6.21, subsec. (4), Stats., the
first publication provided for by such section can be made on the
Tuesday preceding the election or whether it must be made one
week from the Monday preceding the election when such publi
cation is in a daily newspaper.
The subsection above referred to provides as follows:

"Such publication shall be made twice in daily or weekly
newspapers in counties or cities having such, one of which
publications in daily newspapers shall be on the day preceding
the election and the other publication one week previously, and
when published in a weekly paper the dates shall be designated
by the county clerk; but if there be no daily or weekly news
paper published within the county or city, publication may be
made in any daily or weekly newspaper having a general cir
culation in such county or city."

The answer to your inquiry depends upon whether the word
"previously" refers to the day of election or to the publication
on the day preceding the election. Grammatically the word
"previously" would refer to the publication on the day preceding
the election. It is a well recognized rule of statutory construc
tion that relative and qualifying words and phrases should
ordinarily be referred to the words orclausewith which they are
grammatically connected. 25 R.C.L. 965. Although this rule
of construction need not be followed in all cases, it should be
adhered to unless a reading of the statute shows that a gram
matical construction will not be in accord with the legislative
intent.

I am of the opinion, therefore, that the publication should
be made one week from the Monday preceding the election.
CAE
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Agriculture — Drainage Assessments—Taxation — Refunds—
County is not obliged to refund to purchasers of drainage
tax certificates amounts paid therefor merely because county
holds prior certificates in trust; but it is obliged to refund to
holders of drainage tax certificates which are illegal amounts
paid, with interest.
Where refunds are made because of illegal certificates county

treasurer should charge drainage district with amount thereof,
including interest, and deduct it from any amount in his hands
due commissioners of district; if payment to commissioners has
been made without deducting such refunds, county may recover
amount thereof from district.

December 29, 1924.

Robert B. Clark,
District Attorney,

Elroy, Wisconsin.

The material facts contained in your letter of inquiry are as
follows:

Juneau county has refunded moneys paid for drainage tax
sale certificates together with subsequent charges and interest
to purchasers at the regular tax sale. The reason for so doing
was that the county held prior certificates in trust on the same
descriptions and the purchaser refused to take them up.
Juneau county has refunded to the holders of drainage tax

certificates the descriptions of which are illegal. You inquire
(1) whether the county is obliged to refund to the purchaser
the amount he has paid upon said drainage certificates, together
with interest, where the county holds prior certificates in trust,
(2) whether the county is obliged ro refund to the purchaser
in case the drainage tax certificates are illegal, and if so (3)
whether the county can collect from the drainage district
direct by presenting a claim to the drainage district board or
whether the county can withhold the amount refunded from
collections belonging to the drainage district and (4) whether
the county must stand the loss of six per cent interest paid to the
holders of the certificates or whether the county can collect from
the drainage district in the same manner as the face of the
certificate is recovered.

1. Is the county obliged to refund to the purchaser the
amount he has paid on the drainage certificates together with
interest where the county holds prior certificates in trust?
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This question is answered in the negative. Sec. 89.37, subsec.
(6), Stats., provides:

"The rules of law applying to the collection of taxes and sale
of land for taxes and issuance of tax deeds shall, unless in con
flict with the drainage district law, apply to the collection of and
sale of lands for drainage assessments and issuance of drainage
assessment deeds. Drainage assessment certificates shall draw
ten percentum of interest annually."

There is no provision in chs. 74 and 75, Stats., governing
tax sales which requires that the county refund to the purchaser
of a tax certificate the amount paid for the certificate where there
is a previous tax certificate, and there is no provision in ch. 89
contrary to the provisions of chs. 74 and 75. The provisions
of chs. 74 and 75 therefore govern. The county had a legal
right to sell the land and issue drainage tax sale certificates
thereon, and the certificates in the hands of the purchaser are
valid. Hence there is no reason why the county should refund
to the purchaser the amount he has paid for the certificates.

2. Is the county obliged to refund to holders of drainage tax
certificates the descriptions of which are illegal?

This question is answered in the affirmative. Sec. 75.22,
Stats., provides:

"If after the sale or conveyance of any lands sold for the non
payment of taxes and within the time hereinafter prescribed it
shall be discovered that the sale or the certificate issued thereon
was invalid, the county board shall make an order, briefly
stating the reason therefor, directing that the money paid for
such certificate on the sale, and all subsequent charges thereon,
and all subsequent taxes paid on the lands described therein
by the purchaser or his assigns, be refunded with interest to
such purchaser or his assigns, upon the delivery of the certifi
cate or deed to be canceled; * * *. But no sale, certificate,
or conveyance shall be deemed invalid within the meaning of
this section by reason of any mistake or irregularity in any
of the tax proceedings not affecting the groundwork of the tax;
nor shall any county be liable to pay or refund any moneys by
reason of any such mistake or irregularity."

You state that the descriptions are illegal and this opinion
is given on the assumption that the tax certificates are invalid.
Under these conditions, in accordance with the plain language
of the statute, the amount paid for the certificates must be
returned to the holder.
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3. May the county collect the amount paid to holders of
invalid drainage certificates from the drainage district direct,
or may the county withhold the amount from collections belong
ing to the drainage district?
The county treasurer may, and should, charge the amount of

such refunds to the district if there are funds in his hands due the

district and pay the commissioners only the balance; but, if
payment to the commissionei-s has been made without deducting
the refunds, unquestionably the county may collect from the
drainage district direct.

Sec. 89.37, Stats., subsec. (2), provides that the treasurer of
the county in which any part of the drainage district is situated
shall keep an account with each district and the district shall
be credited with all sums received by the county for principal,
penalties and interest on the sale or assignment of drainage
assessment certificates, after the county has bought them in,
and all sums received by the county as principal on the sale of
drainage assessment certificates at the tax sale (except such
certificates as shall be sold to the county); and subsec. (3)
provides that the district shall be charged with all sums paid to
its commissioners; and subsec. (4), par. (a) provides:

"The county treasurer shall, on demand of the commissioners,
pay to the commissioners the balance of moneys held by the
county for their district, and shall take and file in his office re
ceipts therefor."

Under the terms of the statute, the county must, on demand,
pay to the drainage district the balance in his hands due the
district for principal and interest derived from the sale of drain
age tax certificates, together with the penalties and other items
credited according to law. But the drainage district receives
all the benefits from such sale and the county none; the only
thing the county does is to act as trustee for the drainage dis
trict, to protect its interests, and to make collection of taxes for
it. It follows that refunds on account of illegal certificates
made by the county are equivalent to payment to the com
missioners and should be charged to the district in each account- '
ing, or collected back from the district if necessary.

4. Must the county pay the.accrued interest on the illegal
tax certificates, or may the county collect the interest from the
drainage district in the same manner as the face of the certificate
is collected?
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Subsec. (4), par. (b), sec. 89.37 provides:

"The county bidding in such drainage assessment certificates
shall not be held or required to pay therefor, or be in any manner
held liable thereon, but shall hold and sell and assign the said
certificates in trust for the benefit of the drainage district in
which the lands so sold are situated."

The county is made the trustee of the drainage district in case
of collection of delinquent drainage assessments. The drainage
district receives the benefit of any penalties which may be as
sessed for failure to pay drainage district assessments and the
money is paid to the commissioners of the drainage district.
Hence, if there are any disbursements to be made, as in this case,
the drainage district, and not the county, is responsible therefor.
Consequently the district is liable for the payment of the princi
pal of the drainage tax certificates and also the accrued interest.
FEE

CoiLTts—Attorney appointed under sec. 59.44 to prosecute
instead of district attorney has same power to file information
that district attorney has. Best practice is to permit attorney
who is to try case to file information.

December 29, 1924.
J. A. Markham,

District Attorney,
Independence, Wisconsin.

You state that two men were recently arrested in your county,
charged with wilful and felonious assault evincing a depraved
mind, etc., under sec.4374a; that at the preliminary examination
held yesterday they were defended by Mr. Elmer E. Barlow of
Arcadia, Wisconsin, and the magistrate held them for trial to the
circuit court under bail bond of $2,000; that before this matter
can be tried in the circuit court of your county your term of
office as district attorney will have expired and, as Mr. Elmer E.
Barlow, the newly elected district attorney, represented these
defendants, he will be disqualified to prosecute them after his
installation as district attorney.
You direct me to sec. 59.44, in which the circuit court, in

subsec. (1), is authorized—in case the district attorney has
acted as attorney
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"for a party accused in relation to the matter of which the ac
cused stands charged and for which he is to be tried,

—to appoint by an order entered in the minutes stating the
cause therefore,

"some suitable person to perform, for the time being, or for
the trial of such accused person, the duties of such district at
torney, and the person so appointed shall have all the powers
of the district attorney while so acting."

You inquire whether the attorney appointed by the court will
have the power-to file an information. This question must be
answered "Yes," as under the express provision of the statute
he has all the powers of the district attorney while so acting.
You also inquire whether you can file the information in the

circuit court before the expiration of your term. In answer to
this, will say that the best practice will be not to file the infor
mation but to leave that duty to the attorney whose duty it will
be to prosecute, as he should be the man to decide what offense
the defendants are to be charged with.
JEM

Public Officers—County Board Member—Assistant Highway
Commissioner—Member of county board who resigns his
office does not thereby make himself eligible to office of assistant
highway commissioner.

December 29, 1924.
Harold E. Stafford,

District Attorney,
Chippewa Falls, Wisconsin.

You state that the county highway commissioner of your
county was elected by the county board, pursuant to sec.
82.03, Stats., that under subsec. (6), thereof the statute provides:

"The county board shall provide him with suitable offices
and such assistants as are necessary for the performance of his
duties."

You state that under this subsection it seems to you that the
selection or appointment is left to the commissioner and the
function of the county board is solely that of making provisions
for the assistant.
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You also direct me to subsec. (2), sec. 66.11, which provides
that no member of the county board shall, during the term for
which he is elected, be eligible for any office or position which
during such term has been created by, or the selection to which
is vested in, such board.
You inquire whether a member of the county board may,

by resigning, make himself eligible for the position of assistant
to the county highway commissioner. This question must be
answered in the negative. Sec. 82.03, subsec. (6), was con
strued by this department in an opinion X Op., Atty. Gen. 416,
and it was held that the language in said section, which was
then 1317W-6, subsec. (2), par. (c), that

"the board shall provide him with a suitable office and such as
sistants as are necessary for the proper performance of his
duties"

must be construed that the appointment must be made by the
county board. The question was again considered in a later
opinion, XII Op. Atty. Gen. 353, 354, and the former opinion
explained; and the construction that the appointment must be
made by the county board was adhered to.
JEM

Bonds—Trade Regulation—Collection Agencies—Collection
agency bond is not required for collection bureau operating
under trade name when parties operating bureau are Wisconsin
attorneys.

December 29, 1924.

Fred R. Zimmerman,

Secretary of State.

You inquire whether or not a collection agency bond is re
quired for a collection bureau operatingunderatradenamewhen
the parties operating the bureau are Wisconsin attorneys.
The requirement of a bond for collection agencies is set forth

in sec. 127.01, Stats. Subsec. (6) of this section provides as
follows:

"This section shall not apply to any attorney at law duly
authorized to practice in this state and resident herein, to a
national bank, to any bank or trust company duly incorporated
under the laws of this state, or to professional men's associa
tions, the members of which are required by law to have a li-

.-. .i
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cense, diploma or permit to practice or follow their profession,
or to any person, firm or corporation not conducting or main
taining an office for the purpose of engaging principally in the
business of collecting or receiving payment for another of any
account, bill or other indebtedness."

It is clear that a collection bureau operating under a trade
name is merely a partnership and not a separate entity. Since
all of the parties operating the bureau are Wisconsin attorneys,
it would appear equally clear that no bond is required.
CAE

Criminal Law—Obtaining Money by False Pretenses—Larceny
—No prosecution can be sustained under sec. 4423, Stats.,
on proof that false pretenses related to future event or promise.

Conviction for larceny may be sustained if it can be affirm
atively shown that one H. T. had already formed intent to
defraud when he took $100.

December 30, 1924.
Howard D. Blanding,

District Attorney,
St. Croix Falls, Wisconsin.

You state that on June 15,1924, one H. T. sold to the Princess
Confectionery of Amery, Wisconsin, an electric piano, under an
agreement, which reads as follows:

^ "June 15th, 1924, Amery, Wis., Sold to the Princess Confec
tionery of Amery, Wis., one solo Expression Electric Piano, price
$900.00, payable as follows: one vocallion talking machine and
sixty records valued at $125.00, one hundred dollars cash, and the
balance of $675.00 on a six months' note, note to be paid as to
what the piano takes in, note to be renewed each time until
piano is paid in full, then a full bill of sale is given to the said
Princess Confection; piano is to be installed and equipped with
one wall box and two rolls at the above price, both myself,
Harry Trythall and the Princess Confection has agreed to this
contract. Piano to be delivered as soon as possible.

Signed, H. T.
Signed,

P. S.
Two wall boxes to be added to this amount which makes the
balance $690.00."

You further state that the proprietors of the store paid to the
said H. T. at the time, $100 in cash and a six-months' note for
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$675; that the said H. T. immediately sold said note to a bank
and has never delivered the piano, as agreed upon, but the same
was shipped to Amery in the name of said H. D., C. 0. D., and
that the proprietors are out the piano and the note, which they
no doubt will have to pay. You state that the seller is worthless
and is in jail in another county on another charge, and you say
that you are satisfied he will never deliver the piano. You in
quire whether this man is guilty of obtaining money under false
pretenses, under the facts stated, under sec. 4423, Stats. You
give your opinion that as the piano was to be delivered as soon
as possible that section was not violated, for the reason that in
order to constitute the crime of obtaining property by false
pretenses there must be a false representation or statement of a
past or existing fact made by accused. Corscot v. Stale, 178
Wis. 661.

You are correct in your opinion. The false representation
was as to a future event, which is not covered by this statute.

If you have any proof, however, that said H. T. had already
formed the intent to defraud the purchaser when he entered into
the contract and received the $100, he may be convicted for
larceny of the $100, although the money was given him by con
sent, for it is a general principle of law which has also been
announced by our supreme court, that it is not necessary

"that a trespass in the technical sense be committed in order to
constitute larceny, where the property is taken by artifice, fraud,
or false pretense." Vought v. State, 135 Wis. 6, 15.

It is of course necessary in order to convict for larceny under
this principle of law that you produce sufficient proof of the
intent beyond a reasonable doubt, for the intent is an element
of the offense, and must be proved with the same degree of
certainty as any other element of the crime.
JEM
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Physicians and Surgeons—There is no statute in Wisconsin
regulating naturopathy, as such, except as it overlaps practice of
massage, hydrotherapy, or practice of chiropractor.

December 30, 1924.
Dr. Robert E. Flynn,

Secretary, Board of Medical Examiners.
La Crosse, Wisconsin.

You state that Dr. Arthur Procter, of Davenport, Iowa,
has made inquiry whether the practice of naturopathy is licensed
in the state of Wisconsin. He says:

"The term naturopathy is used to designate the use of all
natural therapeutic agents and embraces hydrotherapy, mas
sage, mechano-electro-therapy, dietetics, manipulation, ad
justment, remedial gymnastics, etc."

You direct me to sec. 1435d, Stats., relating to licenses for the
practice of massage, hydroptherapy or educational gymnastics,
which section has since been repealed, but re-enacted in sees.
147.03 to 147.05, inclusive.
Your board is authorized to grant a certificate of registration

to anyone who has passed an examination and other tests
provided for by statute. Without a license or a certificate of
registration, no one is permitted to practice medicine, surgery,
osteopathy or any other system of treating bodily or mental
ailments or injuries of human beings. See sec. 147.02.
In so far as the practice of naturopathy overlaps the practice

of a chiropractor, it is necessary for the one so practicing to
comply with the statutory regulations appertaining to the prac
tice of a chiropractor. You are advised, therefore, that while
we have no specific statute regulating the practice of naturo
pathy, as defined in the letter of Dr. Procter, still, we have
regulations of the practice of massage and hydrotherapy, as well
as the practice of a chiropractor, which must be complied with
by anyone before he will be permitted to practice them.
JEM
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Counties—Taxation—When county board determines to
have tax deeds issued to county on all tax certificates held by
county on which deeds are due, it is the duty of county clerk to
issue such deeds and to do all things necessary to enable him to
issue valid deed, including service of necessary notices on
occupants and mortgagees and obtaining necessary information
to enable him to do so.

December 31, 1924.
T. W. Andresen,

District Attorney,
Medford, Wisconsin.

You enclose for the approval of this office an opinion given by
you to the register of deeds and county clerk of your county
advising as to the duty of said officers where the county board
has directed that tax deeds be issued to the county on all certifi
cates held by the county, from which it appears that dispute has
arisen between the county clerk and the register of deeds as to
which officer was required under the law to obtain or furnish a
list of names and addresses of mortgagees so that notice could
be served under the provisions of sec. 75.12, subsec. (1), to
enable the county to obtain such tax deeds, in which you have
advised that neither officer could make extra charge for securing
such information and performing such service.
We agree with that part of your opinion. There can be no

question but what a public officer is required to perform all the
duties of his office for the salary as fixed prior to the commence
ment of the term. That rule is established by a long line of
decisions and it even covers duties imposed after the salary is
fixed. The only difficulty is in determining in the particular
case where the duty lies.
You have advised that because the records containing the

information desired are found in the books in the office of the

register of deeds he alone would have access to such information
and for that reason you conclude that he would be required
to furnish a list of such names and addresses to the county
clerk. We do not agree with that conclusion. Sec. 59.14
requires that each county office and all public records shall
be kept open to the public and especially authorizes any per
son, whether a public,officer or not, to take notes or make
copies of any such books or records, so that the required infor
mation as disclosed in the books in the register's office is as
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open to the county clerk or any other officer or person as it is
to the register of deeds. The register of deeds does not issue tax
deeds and has no duty to perform in connection with their issue
except to record them when properly presented for record after
their issue.

All duties connected with the tax records and proceedings
after the sale are imposed upon the county clerk, and where the
county board directs that tax deeds be issued to the county on
all certificates held by the county, we think it would require the
county clerk to do whatever was necessary to issue a legal deed,
but in view of the fact that it is not specifically mentioned in the
duties of the county clerk, we would suggest the advisability of
having the county board in its resolution determining to have
tax deeds issued to the county on all certificates held by the
county include a specific requirement or direction that the
county clerk make the necessary investigation both as to the oc
cupancy and the mortgage condition of the lands and to serve
the necessary notices as required by law, so that if there is any
question as to the duty under the law, it would be specifically
required by action of the county board under the provisions
of sec. 59.14, subsec. (1), Stats.
TLM

Public Officers—Election Officials—Town Chairman—Town
Clerk—Town officers who are required to be present at town
meeting are not entitled to compensation for acting as election
officials at sam.e time. Such officers, however, are entitled to
pay for acting as election officials at primary and general elec
tions when they do not have any duty to perform as town
officers.

December 31, 1924.
Irving Breakstone,

District Attorney,
Oconto, Wisconsin.

You inquire whether or not the town chairman and the town
clerk are entitled to compensation when serving as election
officials at the primary, general and spring elections.
You state that you believe a different rule should be applied

to the spring elections than to the primary and general elections.
In this conclusion I concur. Sec. 60.60, Stats., after providing

for the compensation of town officials, reads as follows:



X:

648 Opinions of the Attorney General,

*  * * "No town officer shall be entitled to pay for acting
in more than one official capacity or office at the same time."

At the spring election, the town chairman and the clerk are
required to be present at the town meeting and to act in their
official capacity as town officials. It would seem clear that when
.such officials are drawing their pay from the town they are not
entitled to draw any pay for serving as election officials.
At the primary arid general elections, however, as you state,

these officials are not acting in any other official capacity than
as election officials. They are not acting at the election because
they are town officers, but because they have been selected as
election officials. It would seem clear, therefore, that for acting
at such elections the town officers are entitled to the pay of
election officials.

CAE

Agriculture—Taxation—Drainage Assessments—Under pro
visions of sec. 1379-24, Stats. 1919, there is no liability of
county to drainage commissioners for face value of drainage
assessment certificates still in possession of county offered for
sale at tax sales of which there were no bidders and which

county bid in pursuant to direction of said section.

December 31, 1924.

Byron J. Carpenter,

District Attorney,
Stevens Point, Wisconsin.

You inquire whether under sec. 1379-24, Stats. 1919, there
is any liability of the county to drainage commissioners for the
face value of drainage assessment certificates still in the pos
session of the county offered for sale at tax sales at which there
were no bidders and the county bid them in pursuant to the
direction of said section.

The question is answered in the negative.
Subsec. 4 of that section provides:

"The county treasurer shall, on demand of the commissioner,
pay to the commissioners the balance of the moneys held by the
county for their district, * *

That balance is made up of the credits directed by subsec. 2
of said section to be made in the treasurer's account with each
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drainage district less the debits provided for by subsec. 3 of said
section. By said subsec. 2 the treasurer is directed to credit the
drainage district

"(a) all sums received by the county in payment of drainage
assessments of that district, penalties and interest thereon; (b)
all sums received by the county as principal on the sale of
drainage assessment certificates at the tax sale {except such
certificates as shall he sold to the county); (c) all sums received by
the county for principal, penalties and interest on sale or as
signment of drainage assessment certificates after the county
has bid them in; (d) the principal and accrued interest on all
drainage assessment certificates up to the date of drainage assess
ment deed, in case the county has taken a deed to itself on any
drainage assessment certificate and (e) any and all other sums
received by the county on account of such district." (Italics in
all cases mine.)

It is perfectly clear from the plain provisions of the law that
except where the county sells the certificates after bidding them,
or takes deeds to itself on certificates bid in by it, there is no
liability of the county to the drainage district for the amount of
the certificates bid in. The county acts only as trustee for the
drainage district in the collection of delinquent drainage as
sessments; it obtains no benefits or interest in the amount
collected and is subject to no liabilities except to account to the
drainage commissioners as trustee. The express provision of
par. (b), subsec. (4) of present sec. 89.37, Stats., is, in my opin
ion, simply declaratory of the law as it was in 1919.
FEE

Fish and Game—Public Lands—Fish and Game Refuge—
Forestation—Federal government can acquire lands along
Mississippi river in Wisconsin for fish and game refuge and for
national forestation without consentof legislature, but to enable
congress to exercise exclusive legislative authority over such
lands state legislature must consent thereto.

December 31, 1924.
Conservation Commission.

You ask to be advised whether no not it will be necessary for
our legislature to pass enabling legislation to permit the federal
government to acquire lands which are subject to overflow
along and in the Mississippi river in this state to become a part
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of the upper Mississippi river wild life refuge and for national
f;< forestation under the recent acts of congress.
t  You are advised that under our constitution, the United

States can purchase and acquire lands in this state and, if title
is taken in the United States, they are exempt from taxation

,= under the provisions of our statute. Art. I, sec. 14, Wis. Const,
j , Under the provisions of subsec. (17), sec. 8, art. I,U.S. Const.,

-  in order to enable the United States to exercise exclusive

legislative authority over such lands, the legislature of this state
p. would have to consent thereto.

By the terms of this act (Public, No. 268, 68th Cong.) the
secretary of agi-iculture is authorized to acquire lands along the

'. Mississippi river and on islands in the river and when so ac
quired, they shall become a part of the upper Mississippi river
wild life refuge.

Sec. 4 of the act provides that no such area shall be acquired
by the secretary of agriculture until the legislature of each state
in which is situated any part of the area to be acquired under
this act has consented to the acquisition of such part by the
United States for the purposesofthis act, and, except in the case
of a lease, no payment shall be made by the United States for
any such area until title thereto is satisfactory to the attorney
general and is vested in the United States. You will notice by
the terms of this act that congress has extended the limitation
in the constitution to the lands purchased under the act, or
at least that would seem to be the purpose of it.
The act appropriates $1,500,000.00 to be used in acquiring

lands for such refuge but provides that no lands shall be acquired
until the secretary has ascertained that all lands necessary
therefor can be acquired at not exceeding $5.00 per acre or in
excess of the average selling price of land during the three years
mentioned, and, while the act does not seem to indicate why the
consent of the legislature should be given or for what purpose,
it is probable that the purpose, was to enable the United States
to exercise exclusive legislative jurisdiction over the land so
acquired within the meaning of the constitution above referred
to.

TLM
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Mothers' Pensions—Woman with three children under four

teen years of age who has been deserted by her husband, who
has been compelled to pay her $25 a month which he is paying,
cannot be granted mother's pension.

December 31, 1924.
George F. Merrill,

District Attorney,
Ashland, Wisconsin,

You state that a certain woman who has been a resident of
your county for many years and has three children under the
age of fourteen years was deserted by her husband about two
years ago, and in an action against him for desertion an agree
ment was entered into in May, 1922, by which he was to pay the
wife $25 per month for support of herself and the children,
and that this is as much as he is able to pay, and that he is
making the payment in accordance with the agi'eement; that
this woman now requires more help to properly support and
educate the children, and she is applying for a mother's pension.
You inquire whether the court, under the circumstances, may
grant a mother's pension.
The conditions under which the court Is authorized to grant

a mother's pension are given in subsec. (5), sec. 48.33, the
pertinent part of which section provides as follows:

mother must be without a husband or the
wife of a husband who is incapacitated for gainful work by
permanent mental or physical disability, or of a husband who
has been sentenced to a penal institution for three months or
more, or of a husband tvho has continuously deserted her for three
months or more during which time all provisions of law have been
used to enforce support and none has been obtained, or such mother
must be divorced from her husband and must show that she
has used all provisions of law to compel her former husband
to support her and has not been able to do so. Such deserted
or divorced woman need not show that she has used all pro
visions of law to enforce support, if the court shall be of the
opinion that such procedure on her part would be of no avail;
*  * *" (Italics ours.)

You will note from the above provision of the statute that a
woman with a husband who has not deserted her cannot be

given a pension; and if he has deserted her continuously for
three months or more, it is necessary that she show that all
provisions of law have been used to enforce support and none
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has been obtained. In the case submitted, the woman has
secured support from her deserted husband, and I am therefore
forced to the conclusion that she cannot be given a pension
under this law. The statute is clear and explicit and there is no
room for construction. We are bound by its terms. She may
be ever so worthy and in need of support for her children,
as many other women are whose husbands do not adequately
support them, but the expressed policy of the state is not to
^ant mothers' pensions for such a class, under this statute.

It is my opinion that until the statute is changed so as to
include a woman of the class you mention, the court is powerless
to grant her a mother's pension.
JEM

Criminal Law—Municipal Corporations—Municipal Ordi
nances—Court cannot impose sentence under provisions of sec.
4635, Stats., for violation of municipal ordinance.

December Bl, 1924.

James Murray,

District Attorney,
Fond du Lac, Wisconsin.

You enclosed a printed copy of an ordinance adopted by the
county board of your county regulating automobile and motor
vehicle traffic. You say there is no penalty provided for in the
ordinance and that it is your opinion that sec. 4635 applies and

you say that the committee of the county board appointed to
revise the rules and ordinances has requested the opinion of this
office on the question.

Sec. 59.07 defines the general powers of the county board,
andsubsec. (11) gives the board power to enact ordinances or by
laws regulating traffic of all kinds on any highway in the county
which is maintained at the expense of the county and state or
either thereof, to declare and impose forfeitures and enforce
the same against any person for any violation of such ordi
nances or by-laws, and provide fully the manner in which
forfeitures shall be collected. It will be noticed that the manner

in which the forfeitures shall be collected should be provided
for in this ordinance or in some ordinance by the county board.
That might be done in each ordinance or it might be done by a
general ordinance providing that whenever a fine is imposed
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and not paid, the defendant shall be imprisoned in the county
jail until such fine is paid, not exceeding a certain time.
We do not think that sec. 4635 applies to ordinance regula

tions. That section provides that where any person shall be
convicted of any oft'ense the punishment of which is not pre
scribed by any statute of this state he shall be punished by im
prisonment in the county jail not more than one year or by fine
not exceeding $250. We think it is clear that that provision only
relates to statutory offenses where no specificpenaltyisprovided.
It could not apply to ordinance offenses regulating automobile
traffic because of the specific limitations in sec. 85.16, Stats.,
which gives municipalities the power to enact ordinances regulat
ing automobile traffic not inconsistent with statutory provisions
and imposing the same penalty for a violation of any such
provisions. The reason for that is apparent. Automobiles
travel through many counties and municipalities and it is im
portant that the regulations should be uniform so that they may
know the requirements. Sec. 85.22 prescribes different penal
ties for the violation of the statutes regulating automobile
traffic. Itwillbe seen that if thefine could be imposed under the
provisions of sec. 4635 the fine or imprisonment might be made
greater than is pennitted under the provisions of sec. 85.22, so
that statute cannot be resorted to when imposing a penalty
under the ordinance. We think the county board should either
in the ordinance itself or in some other ordinance, "provide fully
the manner in which the forfeitures shall be collected," as
provided in sec. 59.07, subsec. (11), so that it would "impose
the same penalty for a violation of any of its provisions," as
required by sec. 85.16.
TLM
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Contracts—Public Officers—Malfeasance—All persons con
cerned in making illegal public contracts and in paying out
public moneys thereunder are liable civilly for such illegal acts
and may be compelled to cover back into treasury such illegal
payments; public officers may also be restrained from paying
out public moneys pursuant to illegal contracts, and they are
also liable criminally under sec. 4549, Stats., for malfeasance
in office. Third persons receiving illegal payments may also be
required to repay same into public treasury.
Members of the county board voting for illegal leasing of

buildings away from county seat for offices of county officers,
chairman and county clerk signing orders for payment of rent
under such illegal leases, and county treasurer paying such
orders are all, as matter of law, subject to liabilities referred to.

December 31, 1924.

Clive J. Strang,
District Attorney,

Grantsburg, Wisconsin.

You state that the county board of your county has for some
time been renting offices away from the county seat for the
county highway commissioner and the county agricultural
agent, and that county orders have been issued by the chairman
and clerk for the rent and that the county treasurer has paid
such orders. You refer to an opinion of the attorney general
holding that the county board is without power to make such
leases (XIIT Op. Atty. Gen. 321), and you ask whether the
county clerk and the county treasurer are liable for the issuing
and payment of such orders, and, if not, whether the county
board itself is liable for making the contracts.
• The leases being ultra vires and void, there can be no doubt
that all persons concerned in making the same and in the pay
ment out of the public treasury and in the receipt of the money
thereunder are liable civilly in proper action or actions brought
on behalf of the public to recover back into the treasury the
illegal appropriations and payments. Quaw v. Faff, 98 Wis.
586; Carstens v. Fond du Lac, 137 Wis. 465, 472. And such
illegal payments may be restrained in proper action. Frederick
V. Douglas County, 96 Wis. 411. On both of these propositions,
many other Wisconsin cases, both before and after the ones
cited, could be referred to.
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"It is well settled in this state that a taxpayer may maintain
an action in equity, on behalf of himself and all other taxpayers,
to restrain public officers from paying out the public money for
illegal purposes, and may also, under the proper circumstances,
compel public officers, and even third persons, to repay into
the public treasury money already paid out illegally. These
propositions do not require further discussion." Webster v.
Douglas County, 102 Wis. 181, 189.

The public officers concerned in making the illegal contracts
and the illegal appropriations and payments are liable crimi
nally under the provisions of sec. 4549,Stats., for malfeasancein
office.

It follows that members of the county board voting for
entering into the illegal leases, the chairman and the county
clerk signing the order for the payment of rent thereunder,
and the treasurer paying such orders are, as a matter of law,
subject to the liabilities referred to.
FEB

Criminal Law—Expenses incurred in criminal case which
may not be taxed as legal costs against defendant but which
defendant has agreed to pay and did pay cannot be recovered by
him.

R. R. Williams,
District Attorney,

'Marshfield, Wisconsin.

December 31, 1924.

You submit the following as a basis for an official opinion:

"In 1922 a certain defendant was under arrest charged with
burglary and before the trial in circuit court, the then dis
trict attorney consented to withdraw the charge of burglaiy and
substitute a charge of petty larceny upon the payment by the
defendant of the costs in the matter, which were agreed between
the said district attorney and the defendant to be about $140.
In this item of $140 was included $75 paid by the state for the
use of bloodhounds in tracing the defendant. The defendant
at said time paid the costs in full, amounting to $140 as afore
said, pleaded guilty and paid a nominal fine and was discharged.
Subsequently, on a motion by the defendant for a retaxation of
the costs, the circuit court held that the item of $75 for blood
hounds was not a legal item of costs. Defendant then pre
sented the bill to the county board for the repayment of said



656 Opinions of the Attorney General

$75 to him, which bill was disallowed by the county board.
Action to recover said amount from the county is threatened."

It is a general principle of law that

"costs voluntarily paid cannot be recovered back, although the
party paying them is not liable therefor. The rule is otherwise,
however, where the costs have not been voluntarily paid, or
where the costs have been procured to be paid by the fraud of
the opposite party." 15 C. J. 315-316.

Under the facts stated, the defendant voluntarily agreed to
pay, and paid, costs, as expenses incurred by the county in the
criminal case. I believe this case squarely comes within the
rule above stated.

JEM

•  '
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pursuant to 21.615, Stats. 1921 107

Statement in deed that it is given for purpose of providing
armory does not create condition subsequent; such deed
can be accepted by state; title does not revert to gran
tors upon failure of state to maintain armory; armory
board may reconvey property to grantors 596

Arrest. See Charitable and Penal Institutions, industrial school
for boys.

Arrest. See Criminal Law.
Arterial highways. See Bridges and Highways.
Assault and abusive language. See Criminal Law.
Assessments. See Insurance.
Assessor, town. See Public Officers.
Assistant highway commissioner. See Public Officers—highway

commissioner, assistant.
Attorney general. See Public Officers.
Automobile registration. See Automobiles.

AUTOMOBILES

Operator who has injured person on highway not required
by 4416« to make admissions as to guilt 16

One who sells motor vehicle registered in state to non
resident, not entitled to transfer license plates and reg
istration certificate to another vehicle owned by him.... 23

Circumstances in which dealer who buys car registered in
state for purpose of resale must have registration trans
ferred to himself before reselling 24
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j! AUTOMOBILES—Continued Page
Is-i Passenger-carrying motor bus is included within provisions

^  01 see. bo.iS (6), fixing speed limit for heavy venicies. . 81
^  Employer of driver of vehicle who violates statute is liable

to prosecution and penalty provided by sec. 85.18 (12)
I  if such violation is by his express or implied direction;

Otherwise driver only is liable 81
.• Excess fee may not be refunded 85

Registration—motor vehicle which is private property of lo
cal dealer should be registered under 85.04 Ill

Dealer in automobiles may be prosecuted for permitting use
of auto star registration number issued to dealer; pen-
alty is contained in 4635 Ill

I  Road roller owned by county and used in highway improve
ment need not be registered 146

Tractor—motor-driven road grader is not tractor within
^  meaning of 85.18 (10) 156

Trucks operated daily in Wisconsin but housed in Illinois
•  , at night must be registered in Wisconsin 159
i{ - ' Motor vehicle used by one under contract with school district

to transport pupils not subject to license fee under
85.04 (4) (d).... 220

City ordinance requiring all vehicles to come to stop before
crossing railroad track is valid 246

Bus used only in carrying passengers free between railroad
depot and owner's hotel should be registered as motor
truck 256

Trailer—registration not required for sled 279
Common carrier—owner of motor vehicle used for transpor

tation of pupils, not used for other passenger-carrying
purposes for hire, not obliged to furnish bond under
194.02 280

Drunken auto driver—penalty prescribed in 85.22 is not ap
plicable; 4416b is controlling 302

Tractor used by farmer for hauling clover huller from farm
to farm need not be registered 321

Auto registration—secretary of state may require owner, as
condition of granting registration at reduced fee, to
state under oath that such vehicle was not operated on
public highways since January 1, prior to July 1 or Sep
tember 1, as case may be 322

Speed limit—duty of sheriff, undersheriff and deputies, con
stables, marshals and police officers to enforce state
laws on public highways; may make arrests for viola
tions as for violation of other criminal laws 347

Contract submitted is not for indemnity but direct contract
for employment of counsel to defend owner 369

Dealer's license—violation of 85.05 (4) punishable by pen
alty prescribed in 4635 371

Insurance of state cars—limited to insurance against loss
or damage caused by collision and to insurance of em
ployes under workmen's compensation law 387, 415

License cannot be revoked and license plates ti'ansferred to
new car 410

Drunken auto driver—penalty is authorized under 44165... 411
Automobile in possession of person lawfully arrested may

be searched without warrant; intoxicating liquors
found therein may be used in evidence in criminal
prosecution 458

Resident of Wisconsin who acquires motor vehicle registered
under laws of another state must register same under
Wisconsin law 524
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AUTOMOBILES—Continued Page
Foreign exemption statute does not apply to motor vehicles

owiitu ana operatea uy resments ox tnis state 524
Automouue ueaier s uisiingUisiung numoer—u^es allowed... 593

Babcock test. See Dairy and Food.
Bakers. See Words and Phrases, dealers.
Ballots. See Elections.
Banking. See Words and Phrases.

BANKS AND BANKING

State Dank—sixty-aay period specified in 221.03 (6) runs
iroiii lime oi lumg articles in oiiice of commissioner oi
Daiiiving 37

DepOi,n.kyr>, county—committee on approval of bonus may not
approve personal bond wHere Dank designated by county
Doaru contracts to lurnisn surety company DonU 91

Chattel mortgage loan—permit must be ooiained irom com-
niissioner oi banking; be may retuse permit wnen cer-
tiiicate sbows iiiegai ciiarges to be made 170

Depository bond, state—•becomes enective on date approved
by state board of deposits 207

Prexerreu ciaim—U. S. government has no preferred claim
ayuinst assets of state bank in bands ox banking com-
inisBioiier unless bank is taken over by voluntary sur-
I'enuer of bank assets by bank officials, by absconding
Ox oiiicer, or by bankruptcy committed by bank 214

Dissolution—certincate anu copy are died in ornce of secre
tary of state and certified copy with registrar of deeds,
Unless diiterent metnod is provided in articles of incor
poration filed in office of commissioner of banking 218

Bank naving assets oi ueiinqueni bank on deposit nas no
right of set-off for dishonored paper endorsed by it but
rcLurned to such bank after having received notice tnat
bank issuing draft has been taken over by banking com
missioner 224

Depository—town board must designate, for town moneys.. 236
Money left with cashier of bank to be loaned out on mort

gages but kept separate from bank funds was not bank
deposit; transaction not banking transaction 272

Acting as loan agent declared by statute not to be banking
business 272

One leaving money with bank to be loaned out on mortgages
but kept separate from bank funds not entitled to share
in assets or bank in liquidation proceeding 272

Claim—creditor who presents his claim after some dividends
have been paid in case of bank taken over by commis
sioner of banking for liquidation is entitled only to
proportion of assets subsequently distributed 338

See 454
Library board which invests in bank stock as trustee would

not be liable for face of stock in liquidation proceedings. 359
Bank taken over by banking commissioner but not dissolved

may pay up loan from War Finance Corporation and
hold collateral securities subject to rights of banking
commissioner 377

Scheme whei-cby coal company receives deposits on pass
book on which it agrees to pay interest if applied against
coke purchases is doing banking business in conflict with
law 393



662 Opinions op the Attorney General

M:

-BANKS AND BANKING—Continued
Claim—corporation can tile ciaim against bank in hands of

bank commissioner for liquidation without surrender
ing collateral as security lor such claim

Delinquent stockholders should be joined in one suit brought
by commissioner of banking lor collection of assessment

State aid—lunds paid to county treasurer for payment to
several town treasurers deposited in bank and drawn
out by checks payable to town treasurers remain in
bank at his risk until reasonable time after check is de
livered to town treasurer, which is not later than closing
time of bank on day following delivery of check.

Depository, county—county may hold sureties on depository
bond liable for loss incurred on account of failure of
bank to pay certificates of deposit

Depository, state—board of deposits can approve only de
pository bond that conforms to statutory form

Depository, county—unlawful conspiracy on part of banks is
not proved in case county clerk fails to advertise tor and
secure bids for depositories of county funds and county
board, after serving notice, receives bids all in same
form and for same rate of interest

Depository, county—if board designates all banks as de
positories, treasurer may deposit county's funds in des
ignated banks unless he has actual knowledge of con
spiracy

Page

454

470

569

583

601

611

611

Barbers. See Public Health.
Bastardy. See Criminal Law. ^
Beauty parlors. See Public Health.
Blind. See Education.
Blind and deaf. See Education.
Blue sky law. See Corporations.
Board of control. See Public Officers.
Board of managers of Wisconsin veterans' home. See Bonds, Wiscon

sin veterans' home.

Board of managers of Wisconsin veterans' home. See Public Officers,
Wisconsin veterans' home.

12
38

44

44

50

BONDS

Municipal bonds—submission of proceedings and bonds to
attorney general for approval and certification discussed

Collection agency—application to justice of peace discussed.
Municipal bonds—resolution adopted by electors without

prior adoption by governing body must be recorded and
election must be called, noticed and held in like manner
as though adopted by that body

Municipal bonds—requirements as to recording proceedings
discussed

County judge not required to give and file bond...........
County bonds—suggestions as to form of record relative to

issues and certification thereof to attorney general.....
Drainage bonds—owners of tracts of land who have not paid

assessments cannot pay and secui-e release after bonds
are issued

County board may waive requirement fixed by bond commit
tee in case of bid by commissioner of insurance; may re
ject all bids and sell to commissioner

Provision of contract made by county board which is not
statutory requirement may be modified by subsequent
agreement so as to relieve party from obligation or per
mit filing of substitute bond 129

86

98

127
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BONDS—Continued Page
Depository bond, state—becomes effective on date approved

by state board of deposits 207
Town in county not containing city of first or second class

may not issue highway improvement bonds in excess
of $10,000 285

Initial resolution under 67.05 must be offered and read at
regular meeting and cannot be adopted except at regu
lar meeting begun after publication provided for and
held within sixty-day period 325

Oh. 407, Laws 1923, is ineffective to authorize municipality
to create indebtedness in excess of constitutional limita
tion, for additions to utility 456

Trust funds of state historical society cannot lawfully be in
vested in bonds of foreign nation 554

Depository, state—board of deposits can approve only deposi
tory bond that conforms to statutory form 601

Wisconsin veterans' home, board of managers—bond should
contain provisions in 19.01 (2) and those in 45.08 (1).. 616

State treasurer—conditions of bond discussed and bond sub
mitted approved ; 617

Highway bond, county—county clerk must register, upon re
quest by owner 628

Collection agency—bond is not required for bureau operat
ing under trade name when parties are Wisconsin attor
neys 642

BRIDGES AND HIGHWAYS

Highway funds—-county clerk must sign all orders on county
treasurer for disbursements 6

Road machinery, county—county board may erect building
at any convenient place in county for storing 22

State trunk highway—farm drainage board has no author
ity to assess benefits for draining 40

Highway commission may make new finding and determina
tion on application of city without further hearing after
rescinding finding and determination made on hearing.. 76

Federal aid—state highway commission may cei-tify to fed
eral authorities such part of highways as is necessary
to secui'e approval of projects 135

County board-may adopt limitation contained in I3l7«f—3,
subsec. 1 (d). Stats. 1921, in determining portions of
state highways to be improved in cities; average valua
tion is obtained by dividing total assessed valuation of

^  given block by total frontage on highway 144
Alternate routes—marked and maintained in same way as

state trunk hie-hwav svstem; required to be maintained
by counties within limits of counties 153

Alternate routes—counties entitled to apportionment of
maintenance fund from state based upon mileage within
boundaries 153

Reconstruction of bridge devolves upon town to which part
of highway in which it was located by sunervisors was
assigned, when orders assigning parts of highway to two
or more towns omit provision for joint maintenance of
bridge in one part 162

Reconstruction of bridge—when supervisors have assigned
parts of highway to two or more towns but have made
no provision for joint maintenance of bridge thereon,
county in town to which bridge is not assigned is lo
cated may aid in reconstruction; may be compelled by
mandamus 162
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BRIDGES AND HIGHWAYS—Continued Page
Bridge construction—assessment of 40% of county's share

of cost of bridge on state trunk highway system
constructed out oi appropriation from county board to
meet state aid allotment to county, against municipality
in which bridge is located, is lawful • 168

Petition for submission to electors of question of appropria
tions and expenditures for road construction signed
by less than 15% of vote cast for governor at last
general election is invalid; referendum can be submitted
to county clerk and county clerk can expend county
funds only when petition is proper 177

County is not liable to assessment by drainage district for
benefits to roads in towns on county system of prospec-
live state highways; towns required to maintain such
roads • 1^^3

Damage—county is liable for, resulting from defects in state
trunk highway within its borders and in such part of
county system of pi-ospective state highways as has be-.
come state highway 249

Town in county not containing city of first or second class
may not issue highway improvement bonds in excess of
810,000 •.• • • • 285

Highway commission may allow claim for material furnished
contractor agreed to be furnished by state although such
agreement was not included in written contract 292

County has no power to impose punishment for violation of
ordinances regulating highway traffic; may impose for
feiture 298

Defendant may be committed to jail for failure to pay for
feiture judgment 298

Damage—county is liable for, resulting from defect in state
trunk highway although defective part lies within city.. 306

Spillway—county board may aid in construction in lieu of
aid for construction of bridges for which town has ap
plied to county 365

Arterial highways—city has power to designate street which
intersects state trunk highway 366

Swing bridge—city or village not entitled to maintenance
allotment for bridge on street within limits not on state
trunk highway but on street forming connection between
state trunk highways 382

Swing bridge—amount of allotment is determined by length
of movable portion of bridge 382

Swing bridge—reconstruction governed by ch. 67. Stats.... 382
Swing bridge—amounts of allotment to which cities and vil

lages may be entitled for maintenance on state trunk
highway system should not be con.sidered in limitation
of S4.50 per mile per year to counties i:or maintenance
of state trunk system 382

Power of conntv to construct or imnrove or aid in so doing,
streets in cities connecting portions of state trunk high
way system not, limited except in matter of tax rate and
amoiiTit. of indebtedness 442

County hi'^hway commissioner mav construct drain through
embankment erected by abutting owner; county may
acquire drainage by condemnation proc'^eHiTigs 444

Highways on nlat, mado and recorded under 2250 to 2283 are
not subject to taxation 502
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BRIDGES AND HIGHWAYS—Continued Page
Signs—guiueboara erected at roau intersection and desig-

naiuig uiuerent route tnan tuat auoptea as state truiuc
higimay IS iiiegai umeao upproveu uy iiignway coumus-

529
Highway comnuttee, county—umuation on maximum amount

wnicn may be paia to memoers unaer oii.Uo Ui applies
to sum Oi per uiem ana expenses 558

Roaa scnooi—members oi county highway committee may
not oe reimbursed I'or expenses incurred in accenuing... 558

Railroad highway crossing—in oruering change unuer iyo.i9
commission is iimiteu to consiaerations ot puoiic saiecy;
hazard to water mam carried across overnead bridge is
not such hazal-d tnat can be considered by commission.. 602

County is not iiaoie lor damages by nre escaping irom high
way patrolman wniie repairing and maintaining high
ways 5^'

BUILDING AND LOAN ASSOCIATIONS
investment association—proposed corporation articles of

which include corporate powers mentioned in ch. 216,
Stats., subject to supervision of commissioner or bank
ing 229
^ See 300

Investment association—powers specihed in articles should
not include powers exercised by banks only 229

Investment association—must tile articles with secretary of
state 229

Investment association—investments governed by building
and loan association law 229

See 300
Investment association—provision in proposed contract for

repayment of money paid in installments cannot be car
ried out without violation of insurance laws 229

Provisions relating to investments by local building and loan
associations do not apply to organizations coming within
provisions of ch. 216, Stats 300

Investment associations need comply only with requirements
i-elating to foreign building and loan associations in
215.38 to 215.47 300

Investment association—Accumulative Investment Corpora
tion of Minneapolis is within provisions of ch. 216,
Stats., not banking corporation and is under same
supervision of banking commissioner as building and
loan associations 390

Annual examination—commissioner of banking must make,
even though no appropriation is provided for that pur
pose; such associations are not assessed lor such exam
ination 522

Busses. See Automobiles. ,
Butter factory licenses. See Dairy and Food.
Cemeteries. See Taxation.

CHARITABLE AND PENAL INSTITUTIONS

Board of control may authorize psychiatric institute to make
analyses of samples of blood received from physicians;
no fee may be charged 53

County institution—county board has no power to direct
board of trustees to appoint physician; board of trus
tees has no power to appoint 83
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CHARITABLE AND PENAL INSTITUTIONS—Continued Page
Industrial school for boys—superintendent not required to

give up boy confined in said school to county ofticial who
seeks to serve warrant 9$

Industrial school for boys—not liable for hospital bills in
curred by paroled inmate without its autnority 106

Residence—county in which person resided before committed
to prison continued to be residence during imprison
ment; such county is liable for support of child born at
institution 614

Chattel mortgage loans. See Banks and Banking.
Chattel mortgage loans. See Trade Regulation.
Child labor. See Agriculture.
Child labor. See Labor.
Cities. See Municipal Corporations.
Citizenship. See Elections.
Citizenship. See Physicians and Surgeons.
City manager plan. See Municipal Corporations.
City ordinances. See Municipal Corporations.
City sealer of weights and measures. See Public Officers.
City supervisor. See Public Officers—supervisor, city.
CIVIL SERVICE

Removal of state employe—civil service commission is not
court authorized to determine disputed questions of fact 175

Removal of state employe—attorney general may advise
both civil service commission and secretary of state 175

Removal of employe—question before commission on order
is whether reasons assigned in order are, on their face,
sufficient and are not religious or political 238

Removal of employe—commission must determine that
there has been no delinquency or misconduct befoi'e cer
tification can be made without examination 238

Removal of employe—commission may conduct investiga
tion relative to matters touching enforcement of civil
service law; may permit appearance of attorney for one
adversely affected 238

Removal of employe—commission may have three proceed
ings, but they must be distinct 238

Civil service commission. See Public Officers.
Claims. See Appropriations and Expenditures.
Claims. See Banks and Banking.
Claims. See Municipal Corporations.
Cleaning and dyeing regulations—industrial commission may not

authorize use of facilities other than those prescribed by
167.21(2) : 293

Cold storage. See Public Health.
Collection agencies. See Bonds.
Collection agencies. See Trade Regulation.
COMMERCE

Interstate commerce—trading stamp law forbids sale at re
tail of individual cans of syrup with label attached when
manufacturer advertises in this state that labels may be
exchanged in another state for merchandise 234

Interstate commerce—foreign corporation engaged in sell
ing membership entitling purchaser to market informa
tion is not required to be licensed under 226.02 609

Commission government.
Commission government.

See Counties.
See Municipal Corporations.
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Page

Commissionei* of banking. See Public Officers.
Common carriers. See Automobiles.
Common law trusts. See Corporations.
Communicable diseases.^ See Public Health.
Complaints. See Criminal Law.
Condemnation. See Eminent Domain.
Condemnation—city authorities should institute proceedings^ to

acquire school site in city of fourth class operating
schools under provisions of special charter which does '
not empower board of education to institute such pro
ceedings 673

Confidence games. See Criminal Law. _
Constitutional amendments. See Constitutional Law.

CONSTITUTIONAL LAW

Ch. 260, Laws 1923, authorizing state or defendant in crim
inal prosecution to exercise option of drawing jury from
either city or balance of judicial district not unconsti
tutional 69

Trading stamp law is constitutional construed to forbid sale
at retail of individual cans of syrup with labels attached
when manufacturer advertises in this state that labels
may be exchanged in another state for merchandise... 234

Constitutional amendment providing for recall of elective
officers proposed by joint resolution adopted for first
time by 1923 legislature not now in effect; must be
agreed to by 1925 legislature and submitted to people.. 417

Constitutional amendment—suggestions for statements re
quired in notice submitting, at coming general election.. 446

Constitutional amendment—suggestions for form of ballot
relating to submission 448

Law increasing and fixing salary of county judge in par
ticular county violated constitutional requirement of
town and county uniformity 486

CONTRACTS

Lien—no authority exists for payment of judgment filed
pursuant to 3716o upon claim not lienable under 3347d<i
when recognized lien claims under 3347dd are outstand
ing 47

Insurance contract is not void when made by county treas
urer with county officers who are stockholders and di
rectors of agency; county officers violate 4549 114

Provision made by county board with another party for giv
ing bond which is not statutory requirement may be
modified 129

Lien—failure to bring equitable action and give notice
thereof to enforce claim filed under 3347dd within time
prescribed bars right of claimant 161

Highway commission may allow claim for material fur
nished by contractor agreed to be furnished by state
although agreement was not included in written con- •
tract 292

Lien provided by 3347dd expires if no action is brought with
in three months from time of serving notice 404

All persons concerned in making illegal public contract and
in paying out nublic money thereunder are liable civilly;
may be compelled to cover back such illegal payments. 654

Public officers may be restrained from paying out public
moneys pursuant to illegal contract 654
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CONTRACTS—Continued Page
Public officers are liable criminally for malfeasance in mak

ing Illegal coniracts and aiegai paymencs rnereunaer.. 654
Third persons receiving uiegai piiyinenLs under iiiegai con

tracts may be required to repay same 054

Co-operative associations. See Corporations.
Copyright—making mimeographed copies of cuttings of copy

righted productions, especially if such copies are soid
for cost of production, is prohibited 530

CORPORATIONS
Stock dividends—affidavit that "the increase of capital stock

is to be issued as a stock dividend and that same has
been paid for out of and charged against the surplus or
undivided profits of the corporation" held sufficient

Common law trust—filing may not be permitted where trus
tees bind themselves by resolution to designate their
trust as "common law trust" wnen operaung within
state of Wisconsin though such words are not part of
title or name of trust

Blue sky law—sale of shares in described enterprise held
within purview (plan for disposing of land believed to
be oil and gas land)

Foreign corporation whose license has been forfeited and
restored cannot be penalized tor doing business without
license in interval between ioi-feiture and rescission..

Co-operative association—directors may appropriate not to
exceed 5% of net earnings to another oi-ganization for
purpose of teaching co-operation

Investment association—proposed corporation, articles of
which include corporate powers mentioned in eh. 216,
Stats., subject to supervision of commissioner of bank
ing

Sec
Investment association—powers specified in articles should

not include powers exercised by banks oniy
Investment association—must file aiticles with secretary of

state
Investment association—investments governed by building

and loan association law

Investment association—provision in proposed contract for
repayment of money paid in installments cannot be car
ried out without violation of insurance laws

Public utility—local telephone company not required to pay
gross receipts license fee upon sums collected for toll
service kept separate from its other receipts and turned
over to larger company, which pays fee

Public utility—local telephone companies operating on mu
tual plan must fi le rejiorts ana pay gross receipts tax;
several features of statute discussed

Amendment of articles may be made by corporation whose
outstanding stock has fallen below 20% of amount
authorized; may not be made by increasing authorized
capital stock

Investment associations—provisions relating to investments
by local building and loan associations do not apply to
organizations coming within ch. 216

Investment associations need comply only with requirements
relating to foreign building and loan associations in
215.38 to 215.47

73

109

125

181

189

229
300

229

229

229
300

229

266

267

277

300

300
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CORPORATIONS—Continued

Public utility—no corporation engaged in business of own
ing or operating, at time of going into effect of ch. 177,
Laws 1923, unless resolution for dissolution was adopted
prior to that time, may be dissolved except upon order
of railroad commission

Foreign corporation—computation by state department of
proportion of authorized stock employed in state veri
fied

Securities law—officers and managers of corporation who
sell securities through agent, without permit from secu-
I'ities division, are criminally liable; question as to power
ta bring them back to this state by extradition

Securities law—plan of doing business of real estate cor
poration on application under blue sky law considered;
held not to be under supervision of insurance or bank
ing commissioner

Common law trust—provisions of trust indenture of Com
monwealth Realty Trust warrant assessment as entity,
not in name of individual trustees

Foreign corporation engaged in selling membership entitling
purchaser to market information is engaged in inter
state commerce; not requii-ed to be licensed under 226.02

Foreign corporation—for purpose of annual report amount
of authorized capital stock must be determined by its
articles; stock retired previous to amendment of articles
remains authorized capital stock

Foreign corporation—claim for refund on account of error
in report should be allowed • •

Foreign copartnership—not required to be licensed under
226.02

Corrupt practices. See Elections.

COUNTIES

Dance hall—where ordinance does not specifically except
cities in county having i-egulations, county ordinance
applies to such cities

Highway funds—county clerk must sign all orders on county
treasurer for disbursements

Drainage funds—county clerk must sign all orders on county
treasurer for disbur.sements

County boai-d may erect building at any convenient place in
cduntv for storing highway machinery

Dance hall—dancing to tunes from nickel piano m road
house constitutes public dance within meaning of ordi
nance

Dance hall—one who rents licensed hall to conduct public
dance must obtain permit and pav inspection fee

Dance hall—certain violations of ordinance may be prose
cuted in name of state; others should be prosecuted
in name of county j* 'V

Countv failing to pay to state treasurer share of coal dock
taxes i.s liable for interest specified in 74.27 :.• ••;

County institution—county board has no power to direct
board of trustees to appoint physician; board of trustees
has no power to appoint

Depository, countv—committee on approval of denository
bonds has no' power to approve personal bond where
bank designated by county board contracts to furnish
surety company bond

'669

Page
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368
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463

490

509

520

545

585

10

22

25

49

49

57

83

91
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COUNTIES—Continued Page
Fees—certificate of clerk-of court, justice of peace, etc.,

for payment of court expenses must be filed in office of
county clerk; county clerk must draw and deliver to
county treasurer orders for payment; such certificates
may not be paid by county treasurer without such order 97

Dance hall—county board has no power, by ordinance, to
change effect of provisions of sec. 4595 .* 104

County board building committee—power to insure build
ing depends upon terms of resolution defining purpose
of committee 114

County officers—stockholders and directors of insurance
agency from which county treasurer secures insurance
violate 4549 114

Commission government—board of commissioners may meet
as committee at places other than county seat; county
clerk need not attend meetings nor keep record 115

County board has no power to order referendum vote on em
ployment of agricultural representative 118

County board may modify contract requiring giving of
surety bond 129

County board chairman—performs duties of that office in
interval between expiration of his term as town chair
man and election of new chairman of county board.... 166

County funds—county treasurer not liable for overdraft
against particular fund or account on payment, without
knowledge of such ovei-draft, of orders drawn by county
clerk, if he keeps books required by statute 196

Dance hall ordinance—county has no power to provide fine
and imprisonment as punishment 199

County board member failing of re-election ceases to be
member of committee of board 241

Damage—county is liable for, resulting from defects in
state trunk highway within its borders and in part of
county system of prospective state highways which has
become state highway 249

Dance halls—city not excepted from provisions of county
ordinance may adopt such regulations as do not conflict
with county legislation; cannot permit halls to remain
open after closing hour fixed by county board 252

County seat—requirement that county board call election on
question of changing, upon presentation of sufficient pe
titions, is mandatory in absence of circumstances cov
ered by last sentence of 59.11 (4) 297

County board may not impose punishment by imprisonment
for violation of ordinance regulating highway traffic;
may impose forfeiture. 298

County is liable for damage resulting from defects in state
trunk highway although defective part of said high
way lies within citj' 306

Dance hall—dancing to music of automatic piano in road
house or at soda fountain constitutes public dance 317

County highway committee—sheriff is not required to depu
tize man selected by county highway committee from
without classes specified in statute 319

County board cannot enter into lease of building away from
county seat for offices for county highway commis
sioner and county agricultural agent 321

See 654
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COUNTIES—Continued Page
Agricultural representative cannot receive compensation

under contract with committee not authorized by
county board to make such contract unless county board
has made appropriation 324

County asylum—county board may authorize committee to
make pi*eliminary arrangements for erection of build
ing 328

County board may aid in construction of spillway in lieu of
aid for construction of bridges for which town has ap- "
plied to county 365

County board resolution authorizing county treasurer to bid 'A;
in all lands sold for taxes, excepting lands incumbei'ed ' 1
by mortgage, and permitting mortgagee to become pur- .y
chaser at tax sale, void 372 -.y

County board—power to rent building temporarily for court
house but not for jail 454

Soldiers' relief commission—right to grant aid to widow of
ex-soldier as soon as she resides in municipality in • •
county 477

County judge—law increasing and fixing salary in par- - 3
ticular county for balance of term is void; legal salary
is that last fixed by county boai'd under general provi
sions of statute 486

County officers—county board may fix salaries of all, before
commencement of term 486

Drainage assc-sments—liability on certificates bid in by
counties 1920-1923 continues after enactment of ch. v.,-:
327, L. 1923 489

County board has no power to appoint weed commissioner • j
with supervisory powers over weed control of county.. 588 "

Depository, county—county may hold sureties on depository
bond liable for loss incurred on account of failure of
bank to pay certificates of deposit 583

County cannot pay bills filed by doctor for attending child
of mother receiving mother's pension unless appoint-
ment or contract has been made for services 609 if?

Depository, county—unlawful conspiracy on part of banks is
not proved in case county clerk fails to advertise for , .
and secure bids and county board, after serving notice,
receives bids all in same form and for same rate of in-
terest; if board deeignates all banks as depositories,
treasurer may deposit county's funds in banks desig- ' '
nated unless ho has knowledge of illegal conspiracy.... 611

County is not liable for damages by fire escaping from high- •
way patrolman while repairing and maintaining high-
ways 627 j

Upon discontinuance of agricultural school pursuant to
41.58, county board may dispose of property 634

County clerk—has duty of issuing deeds and doing all things
necessary to issuing them when county board determines
to have tax deeds issued to county on all tax certificates
held by county on which deeds are due 646

County asylums. See Appropriations and Expenditures.
County asylums. See Counties.
County board. See Counties.
County board. See Public Officers.
County board building committee. See Counties.
County board chairman. See Counties.
County board chairman. See Public Officers.
County board member. See Public Officers.
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County bonds. See Bonds.
County clerk. See Counties.
County clerk. See Public Officers.
County depositories. See Banks and Banking—depositories,

county.
County depositories. See Counties—depositories.
County funds. See Counties.
County highway committee. See Bridges and Highways—high

way committee, county.
County highway committee. See Counties.
County institutions. See Counties.
County judge. See Public Officers—^judge, county.
County officers. See Counties.
County officers. See Public Officers.
County seat. See Counties.
County treasurer. See Public Officers.

COUKTS

Judge of civil court in Milwaukee holds office as provided
by 17.21 (2), not according to provisions of ch. 320,
L. 1913 4

Criminal action cannot be removed from police court in
4th-class city and taken to next nearest justice by affi
davit of prejudice 21

Garnishment—no authority exists for payment of judgment
filed pursuant to 3716a upon claim not lienable under
SSildd when recognized lien claims under 3347dd are
outstanding 47

Ch. 260, _ Laws 1923, authorizing state or defendant in
criminal prosecution to exercise option of drawing jury
from either city or balance of judicial district not un
constitutional 89

Fees—certificate of clerk of court, justice of peace, etc., for
payment of court expenses must be filed in office of
county clerk; county clerk must draw and deliver to
county treasurer orders for payment; such certificates
may not be paid by county treasurer without such order 97

Judge of civil courts of Milwaukee county may hold office of
member board of school directors in city of Milwaukee. 203-

Change of venue may be taken in criminal action begun
before county judge having limited civil and criminal
jurisdiction, to next nearest justice (or other magis
trate if proceeding is preliminary examination) 223

Refund—excess over original fine imposed for violation of
liquor laws should be returned if new trial was granted
and fine reduced 241

Refund—fine imposed should not be paid in full to city by
court; should be paid to county treasurer on his appli
cation 241

Justice court—acquittal or conviction by justice of peace not
having jurisdiction is not former jeopardy and is not
bar to subsequent trial in court of competent jurisdic
tion 287

County may not impose punishment by imprisonment for
violation of ordinance regulating highway traffic; may
impose forfeiture 298

Forfeiture—penalty is not void because referred to as "fine" 298
Forfeiture—defendant may be committed to jail for failure

to pay judgment 298
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COURTS—Continued Page
Counsel api-ointed by court to defend indigent person ac

cused of crime should be allowed reasonable amount for
printing and stenographic services and expense of at
tending supreme court; fees are limited by 4713 342

County court may sentence accused who has been bound
over for trial and who has been discharged on bail.... 349

Police justice—if defendant is charged with drunkenness in
town and prior convictions are alleged and proved, has
no jurisdiction to try case; should bind defendant over
to higher court 374

Justice of peace—legislature has right to deprive of crimi
nal jurisdiction in city 430

Forfeiture under 129.01 to 129.09—treasury agent may not
bring action in justice court 433

Forfeiture under 129.01 to 129.09—district attorney may
bring action in justice court and in circuit court 433

Forfeiture under 129.01 to 129.09—attorney general may
direct action to be brought in justice court on his own
initiative; has no power to bring such action in circuit
court without direction of govei'nor 433

Appointment of guardian by county court which did not
enter order of commitment to state public school does
not supersede guardianship of board of control fixed by
statute; custody of child may be awarded to parents
by committing court 466

Board of conti'ol not required by mere appointment of
parents as guardians by county court to surrender
child in question to parents; may do so under its power
as statutory guardian 466

Attorney appointed under 59.44 to prosecute instead of
district attorney has same power to file information
that district attorney has; attorney who is to try case
should file information 640

CRIMINAL LAW

Operator of automobile who has injured person on highway
not required under 4416a to make admissions as to his
guilt 16

Criminal action cannot be removed from police court in 4th-
class city and taken to next nearest justice by affidavit
of prejudice 21

Sundav closing law—attendance at dance on Sunday is vio
lation of law; county board may not, by ordinance,
change effect of its provisions 104

Dealer in automobile.s may be prosecuted for permitting use
of auto star regi-^tration number issued to dealer;
penalty is contained in 4635. Ill

Bastardy—pi-osecution not barred bv prosecution for rape.. 13.3
Rape—prosecution does not bar ba^'tardv action 133
Cruelty to animals—pev^nn mav b'^ criminaHv convicted

for injury to dog. although no license has been secured 134
Adulter"—elector convicted of crime of adultery does not

forfeit right to vote 141
Bastardy—parties im'olved in case not of marriageable age

cannot b" lawfully married 167
Statute of limitations do°s not run against crime when per

petrator is outside limits of state 198
Chanp"e of venue nrnv be taben in criminal action b^o-nn

be'fore county judge having limited civil and criminal
juri.sdietion. to next nearest lustice tor other magis
trate if proceeding is preliminary examination) 223
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CRIMINAL LAW—Continued Page
Gambling—money found in slot machine, in absence of

showing to contrary, belongs to owner of macnine;
should be returned to him by officer 258

Gambling—slot machine taken without search warrant
should be held by officer until court orders disposition. 258

Manslaughter—sale of moonshine, drinking of which
causes death of buyer, if seller is guilty of culpable
negligence, is sufficient to sustain conviction 282

Acquittal or conviction by justice of peace not having ju
risdiction of offense charged is not former jeopai-dy; not
bar to subsequent trial in court of competent jurisdic
tion 287

Second offense—prosecution under state prohibition law is
not barred by prior conviction under city ordinance
penalizing same offense 288

Commitment to industrial school after conviction for crimi
nal offense must be until age of eighteen although
statute provides shorter maximum imprisonment in
case defendant is sent to jail or prison 305

Confidence game—complaint may contain one count under
4568m and one under 4423 314

False pretenses'—complaint may contain one count under
4423 and one under 4568m. 314

Pi'osecution may be started in county in which part of
crime was committed ; 314

County court may sentence accused who has been bound
over for trial and who has been discharged on bail.... 349

Assault and abusive language—in city having ordinance
for punishment of, pi-ovisions of 4398 do not anply.... 374

Accused lawfully arrested without warrant may be taken
before magistrate before actual issuing of warrant.... 381

Threat to accuse of crime—threat to publish in newspaper
fact that diseased person embezzled money not offense
under 4380 423

Extradition—officers and managers of corporation who sell
securities through agent for which no permit has been
issued are criminally liable; question whether they can
be brought back to this state 452

Gambling—distribution of card which if its number cor
responds with number placed publicly in store entitles
holder to one dollar in cash or certificate for two dollars
in trade, not violation of 4523, 4529 or 4537 462

Complaint—member of state board of medical examiners
may sign, without incurring liability for action for
malicious prosecution, especially if he is advised to do
so by counsel 514

Fraudulent advertising—may be crime under 4438fc or 4423;
deceptive or misleading advertising may be enjoined
as unfair competition by order of department of mar
kets 543

Evidence obtained from person of accused by lawful search
may be used in evidence against him to prove any
offense that it tends to prove 591

Obtaining money by false pretenses—no prosecution can
be sustained under 4423 on proof that false pretenses
related to future event or promise 643

Larceny—conviction may be sustained if it can be affirma
tively shown that one H. T. had already formed intent
to defraud when he took money 643
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CRIMINAL LAW—Continued Page
Penalty—court cannot impose sentence under 4635 for vio

lation of municipal oi'dinance 652
Expenses incurred in criminal case which may not be taxed

in legal costs against defendant but which defendant
agreed to pay and did pay cannot be recovered by him 655

Cruelty to animals. See Criminal Law.

DAIRY AND FOOD

Babcoek test—corporation may be prosecuted where agent
or subagent, acting under direction of corporation,
uses 9-gram sample to test cream 9

Attorney general should not advise that offense will not be
committed upon statement of facts 143

- Dairy products—free transportation service does not consti
tute discrimination when offered to all patrons alike. .. 335

Soft drinks—98.12 (9), regulating soda water business, con
strued 337

Soft drinks—collection fees collected under 98.12 (9) go to
general fund not to dairy and food commissioner's fund 472

Dairy and food commissioner may revoke license of butter-
maker or cheesemaker for violation of laws I'elating to
milk, etc., without convictions having first been obtained
therefor 549

Butter factory license—corporation which changes its name
is not thereby required to secure new license 620

Dairy products. See Dairy and Food.
Damage. See Bridges and Highways.
Damage. See Counties.
Dance halls. See Counties.
Dealers. See Words and Phrases.
Dealers' licenses. See Automobiles.
Declarations. See Elections.
Dentistry. See Public Health.
Depositories, county. See Banks and Banking.
Depositories, county. See Counties.
Depositories, state. See Banks and Banking.
Depositories, state. See Bonds.
Depositories, town. See Banks and Banking.
Depository bonds. See Banks and Banking.
Depository bonds. See Bonds.
Detective agencies. See Municipal Corporations.
Dissolution. See Banks and Banking.
District attorney. See Public Officers.
Divorce. See Marriage.
Domestic mutual insurance companies. See Insurance.
Domestic mutual insurance companies. See Taxation.
Drainage. See Agriculture.
Drainage assessments. See Agriculture.
Drainage assessments. See Counties.
Drainage assessments. See Taxation.
Drainage bonds. See Bonds.
Drainage commission. See Appropriations and Expenditures.
Drainage districts. See Agriculture.
Drainage funds. See Counties.
Drainage taxes. See Agriculture.
Drainage taxes. See Taxation.
Druggists. See Intoxicating Liquor.s.
Drunken auto drivers. See Automobiles.
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EDUCATION Page
Blind and deaf—county board must allow pension desig

nated in 47.08 when applicant has qualiiicacions speci
fied in statute 65

Blind and deal—board of control must approve or disap
prove action of county board dependent upon whetiier
county board has complied with statute; disapproval
will I'esuit in withholding credit of one-third pen&ion of
county 65

Electors at annual meeting may fix wages to be paid to
teacher and such determination is binding on mem
bers of school board except where insutticient funds are
provided to operate school according to law 93

Residence^—-town in which pai-ent resides has no liability
for tuition when child has residence, for school pur
poses, in different town 110

Blind—no pension can be paid for first quarter of year
1923 unless by county board under petition duly made
to it 149

Vocational education—local board may charge tuition for
nonresident pupils 150

Vocational education—board of education of free high school
may not charge tuition for nonresident attending voca
tional school 150

Member of school board can resign only to school board.... 183
Member of school board appointed by remaining members

of board to fill vacancy holds ottice until next annual
meeting 183

Vocational education—apportionment of state aid to cities,
towns and villages should be charged against appro
priation for fiscal year beginning July 1 of year for
which report by secretary of local board is made 191

Vocational education—conditions under which city council
must levy full one and one-half mill tax for erection
of buildings and maintenance of vocational schools.... 200

Vocational education'—local board may include in budget
sum to be used for erection of part of vocational school
building to be erected or contracted for during next
fiscal year; council may not reduce amount of author
ized levy because of such inclusion 200

Vocational education—city council or city commission may
arrange for repayment of funds provided, in install
ments; may require that fund be set aside each year to
pay installments on principal and intei'est in year for
which taxes for vocational school fund are collected... 200

Transportation of pupils—motor vehicle used by one under
contract with school district is not subject to license
fee under 85.04 (4) (d) 220

Supervising teacher—county superintendent has power, act
ing alone, to remove for cause 257

Transportation of pupils—motor vehicle not used for other
passengex'-carrying purposes for hire is not common
carrier; owner not obliged to furnish bond under
194.02 280

Residence—grandmother who moves into village from town
for purpose of allowing her grandchild, who is mem
ber of her family, to attend 9th and lOth grades of
first-class graded school, and who has no present in
tention of leaving village, is resident of village 289
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EDUCATION—Continued Page
Tuition—town from which grandmother moves to village

for purpose of allowing her grandchild, who is mem
ber of her family, to attend 9th and 10th grades of
first-class graded school is not liable for child's tui
tion to village 289

High school teachers—in certain circumstances contracts
should be entered into with two boards, with provision
that only that board which conducts high school shall
be bound 307

Tuition—district board of fi-ee high school district may
charge, for nonresident pupil even though state aid to
such district has been refused 345 '-A

Stout institute—trustees may take assignment of land con
tract for purchase of real estate and building for
dormitory 351

Teachers' retirement act—teachers in library school of uni
versity come under provisions, as members of public
school retirement association 354

Librai-y—board of trustees may invest principal of gift to
library in bank stock and hold same as trustee, with
out incurring liability for face of stock 359

Soldier's educational bonus—money due is subject to provi
sions of quasi garnishment statute 361

School board mav engage teacher at higher salary than that
fixed at annual meeting 380

Stout institute—title acquired by trustees by deed made as
gift was forfeited for breach of condition and r-evested
in grantor 436

Madison school district and city of Madison are not sep
arate municipalities; board of education has no power
to levy taxes 440

State aid—special aid cannot be paid under 40.41 (2) un
less school has been in operation 180 days; aid under
20.24 (5) (b) must be left to discretion of state super
intendent when school has not been in operation 160
days 469

Industrial education-—board of one municipality cannot
conduct apprentice school in another municipality.... 481

Industrial education—individual members of board are
personally liable for money illegally .expended 481

Tuition—amount which may be chai'ged by high school dis
trict to town for resident of town who attends high
school is governed by 40.53 (3) 491

Transportation of pupils—amount of special state aid to be
paid to union free high school district is governed by
40.16 (4) (c) 492

Soldiers' rehabilitation board may not select educational .'M
institutions other than schools approved under 45.275,
except when person eligible is unable to obtain instruc- .jf,
tion suited to his capabilities in such institutions 535 '

Electors of high school district do not have power to sus
pend high -school 541

Educational bonus—right of soldiers' rehabilitation board to ,
allow claims of persons who attended school without
formal assignment and who first present claims after
July 1. 1924 550

Tuition—city school district not maintaining high school
but maintaining 9th, 10th, 11th and 12th grades may
charge for actual number of weeks nonresident pupil
attends; has no authority to charge to parent of non
resident pupil for attendance at summer session 555
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EDUCATION—Continued Page .
Tuition—failure of school boai'd to enter into contract as

provided by 40.29 (4) (b) does not defeat right of
district to institute action on implied contract 556

State aid—funds to county treasurer for payment to several
town treasurers deposited in bank and drawn out by
checks payable to town treasurers remain in bank at
his risk until reasonable time after check is delivered
to town treasurer, which is not later than closing time
of bank on day following delivery of check 569

School site—in city of fourth class operating its schools
under provisions of special charter which does not em
power board of education to institute condemnation
proceedings, city authorities are proper parties to in
stitute condemnation proceedings to acquire 573

City council may levy tax more than sufficient to cover oper
ating expenses of school system and create fund to be
used for building high school, provided levy together
with levy for all other purposes does not exceed 3%%
of assessed valuation plus .8 of 1% on said valuation.. 590

Vocational education—five hundred dollar homestead ex
emption should be deducted to determine limit of
amount of vocational taxes under 41.13 618

Upon discontinuance of agricultural school pursuant to
41.58, county board may dispose of property 634

Educational bonus. See Education.
Educational bonus. See Military Service.
Election inspector. See Elections.^
Election inspector. See Public Officers.
Election inspector, substitute. See Elections.
Election inspector, substitute. See Public Officers.
Election officials. See Public Officers.

ELECTIONS

Delegates at large to Republican national convention—sec
retary of state should prepare sample ballots in such
form as to instruct electors to vote for number pres
cribed by Republican national committee 30

Corrupt practices—provisions of first sentence of 12.09 (5)
apply only to primaries and elections for state and fed
eral officers within state and on constitutional amend
ments; they do not apply to primaries and elections
for municipal officers 60

Corrupt practices—provisions of second sentence of 12.09
(5) apply to all primaries and elections, including those
for municipal officers 60

Names of persons nominated by paper nominations for
presidential electors may secure place on official ballot
at November election, but such names cannot be placed
in column under party designation or any heading ex
cept "Independent" 64

Inspector of election who has taken and filed oath of office
may administer oaths required by 6.44 (2) 72

Registrkion—elector may register on municipal primary
election day and vote in primary on same day 101

Corrupt practices—act applies to candidate for selection as
delegate to party national convention; no statutory
limitation upon amount that may be expended by or on
behalf of such candidate; candidates may select same
campaign committee; such committee may disburse
funds but must keep separate account of each candidate 101
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ELECTIONS—Continued

Ballots for election of delegates to national party conven- .
tion may contain blank lines for writing in names of '
other persons in lieu of names of candidates printed —
thereon jqq "v*

Election inspector, substitute—chosen under 6.32 (4) (f)';
serves at one election only 138 ,

Right to vote—elector convicted of crimes of abandonment
and adultery does not forfeit 141

Refei-endum can be submitted to county clerk and county - ' ̂
clerk can expend county funds only when petition sup
porting proceedings is proper petition 177

Ballots—presidential preference primary and national
party convention delegate ballot marked by voter for
one candidate for president only cannot be counted as
vote for candidates for delegates who appear as favor
ing such candidate for president; candidates for dele- *
gates must be voted for sepai-ately and individually... 184 5-^

Town supervisors—attorney general declines to advise dis- ,
trict attorney on validity 251 0

Village president—attorney general declines to advise dis-
trict attorney on validity 252

Corrupt practices—committee neither personal campaign
committee nor party committee must file statement re
quired by sentence 2, 12.09 (5), Stats.; if it makes dis
bursements exceeding S50 it must file statement of dis
bursements provided for by 12.11 263

Party may have separate primary election ticket where
candidates of political party for county offices did not
receive enough votes to be placed on ballot at last
general election and any individual nominees of party
received at least 1% of total vote cast in county at such
election 414

Nomination papers—basis of percentage for ascertaining
number of signers required on papers of candidates
for nomination by party not receiving enough votes to
be placed on ballot at last general election is vote of
party for presidential elector receiving largest vote at
last presidential election 414

Nominations for pi-esident and vice president of U. S.— (
law does not provide for certification to secretary of
state 421

Declaration—county clerk may not place on official primary
ballot name of candidate who fails to file 427

Suggestions for statements required by 6.10 (1) in notice
submitting proposed constitutional amendment to people 446

Suggestions for form of ballot relating to submission of
proposed constitutional amendment to people 448

Voter is not required to vote for candidate whose nomina
tion paper he signed; in signing he declares his
present intention to support candidate 477

Citizenship—membership in state militia does not auto-
matically make nonresident citizen of state 479

Citizenship—grant of, to Indian, does not of itself re
linquish federal control 498, 510

Corrupt practice.s—act does not apply to campaign or
election of president and vice president of U. S 507

Corrupt practices—act applies to campaign and election of
presidential electors 507
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ELECTIONS—Continued Page
Corrupt practices—act does not apply to contributions to

national or state committee wnose sole purpose is to
promote canuiuacy oi canuidates lor presiaenc and vice
president oi U. &

Corrupt practices—voluntary organization in state whose
soie purpose is to iiromote cunuiaacy of canaiuates lor
presiueni and vice presiuent oi U. b. need not me state
ments under liJ.uy (6) 507

Indian declared by congress to be citizen is voter it other
wise 510

Indepenaeuc candidate cannot be barred Irom having his
name printed on ballot because he did not Hie state
ment of disbursements as party candidate 511-

Newspajmis—wu-oKiy pa,,eis uie entiueu lo only CUV per
square for two publications 528

Candidates not entitled to have names on ballot at suc
ceeding general election as party candidates if no noini-
naiion papers are Hied tor candidates lor nomination
for county offices by political party at September pri
mary and persons voted lor in party column on primary
ballot receive less than 6' 7o ot party vole at last presi
dential election 548

Ballots—method of marking, to vote for independent candi
dates, discussed 586

Ballots—method of counting, marked only at top of in
dependent column, discussed •_ 586

Ballots—statutory rules lor counting, marked at top ot
party column, with names written in or marks placed
opposite names of candidates for particular ohice in
ocner columns stated 586

Ballots—circulating sample ballot which contains no state
ment as to WHO authorizes its issuance is in violation
of law 595

Ballots—sample of same color as official ballot is pro
hibited by law, but no penalty is attached 595

Socialist party is entitled to party ticket at special primary
election even though at last election it did not have any
candidates for presidential electors 604

Recount'—petition is properly Hied with county clerk when
it is presented to him on last day allowed by law, even
though clerk has closed his office for day 606

First publication of official ballot should be made one week
from Monday preceding election when such publica
tion is in dally newspaper - 636

Electric energy. See Municipal Corporations.
Electricity. See Municipal Corporations.
Eminent domain—county may enter on lands of owner on county

highway to construct drain through embankment; may
acquire permanent drainage by condemnation proceed
ings

Escheat estates. See Public Lands.
Escheat estates. See Taxation.
Evidence. See Criminal Law.
Extradition. See Criminal Law.
False branding. See Weights and Measures.
False pretenses. See Criminal Law.
Federal aid. See Bridges and Highways.
Fees. See Counties.
Fees. See Courts.
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FISH AND GAME

Agents of conservation commission may enter on private
land to rescue fish stranded there by recession of water 158

Rabbits—owner or occupant of land may not hunt thereon
by any means other than gun 165

Ch. 305, Laws 1923, repealed last paragraph of sec. 29.19,
Stats. 1921, and all acts of legislature of 1923 amend
ing said paragraph 186

Order of conservation commission issued pursuant to 29.21,
Stats. 1921, no longer in effect 412

Violations of order tahing place before repeal of statute are
punishable after repeal 412

Possession of pike of any variety during general close
season is violation of 29.39 547

Conservation commission may issue permits for seining of
carp over lands submerged by erection of dam 578

Set lines—licensed lines may be used in Lake Wisconsin be
low north line of Sank county 619

Rnccooii—o]H'n season begins October 15, 1925 , 620
Fish and game refuge—federal government can acquire

lands along Missis.sippi river for, without consent of
legislature; but state legislature must consent if con
gress is to exercise exclusive authority thereover 649

Fish and game refuges. See Fish and Game.
Fish and game refuges. See Public Lands.
Foreign corporations. See Corporations.
Foreign deeds. Sec Mortgages, Deeds, etc.
Forestation. See Public Lands. -
Forfeitures. See Courts.
Fraudulent advertising. See Criminal Law.
Fuel depots. See Municipal Corporations.
Gambling. See Criminal Law.
Garnishment. See Courts.
Garni.shmcnt. See Public Officers.
Garnishment—money due wliich person ha.s been determined to

be entitled to under educational bonus law is subject
to provisions of quasi garnishment statute 361

Gasolene. See Municipal Corporations, fuel depots.
Governor. See Public Officers.
Grain and warehouse commission. See Public Officers.
Health officer. See Public Health.
Health officer. See Public Officers.
Healfh officer, village. See Public Health.
Health officer, village. See Public Officei's.
High school teachers. See Education.
Highway bonds, county. See Bonds.
Highway commission, state. See Public Officers.
Highway commissioner, assistant. See Public Officers.
Highway committee, county. See Bridges and Highways.
Highway funds. See Bridges and Highways.
Highway funds. See Counties.
Horticultural society, state. See Appropriations and Expendi

tures.

Humane officer. See Public Officers.

INDIANS

Legal settl'^ment—cannot be acaqired while residing on
reservation that is not within boundaries of any town,
city or village 498

Grant of citizenship does not of itself relinquish federal
control over Indian 498, 510

Indians declared bv congress to be citizens are voters if
otherwise qualified 510 .
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INDIGENT, INSANE, ETC.
Under county system for care of poor cost of antitqxin

furnished by local board of health is charge against
county 1

One who has not resided in state one year may not be ad
mitted to county tuberculosis sanatorium 75

County not liable to pay hospital bill of transient pauper in
case treatment was given by hospital in another county
without order from authorities of first county 123

Legal settlement of pauper who receives aid in municipality
and, removing to another municipality, receives aid
there continues in first municipality; fii-st municipality
remains liable for his support 212

Board of control may transfer child from state public school
although commitment order of juvenile court uses
language which may be construed as forbidding such
transfer . 279

Legal settlement—feeble-minded boy of eighteen who has
lived with his mother in one municipality in state for
twenty months has legal settlement in that place 284

Counsel appointed by court to defend indigent person ac
cused of crime should be allowed reasonable amount for
printing and stenographic services, and expense of at
tending supreme court; fees are limited by 4713 342

Judge may order father or other relative to pay cost of
maintenance of child of resident of state in tuberculosis
sanatorium after having approved application for ad
mission as county charge 405

Same family cannot be granted public aid under provi
sions of 48.33 and ch. 49, Stats., at same time 448

Commitment to poorhouse is dependent upon legal settle
ment 498

Indian cannot acquire legal settlement while residing on
reservation that is not within boundaries of town, city
or village 498

District attorney may collect claim for both state and
county for maintenance of insane patient at public
charge in hospital 501

State or county cannot recover from patient's estate for
period prior to time when he acquired estate 501

Legal settlement—one year's continuous residence in muni
cipality necessary, without being supported as pauper
therein 503

Insane—claim for support accruing before appointment of
guardian can be filed in county court 505

Insane—claim accruing during guardianship cannot be
filed in county court; district attorney must institute
action to collect 505

Infant born in state hospital for insane, whose parents are
confined in such hospital, may be committed to state
school as dependent and neglected child 565

Juvenile court of county where child born in state hospital
for insane is present has jurisdiction to commit to state
school for dependent children 565

Court making commitment of child born in hospital for in
sane to state school for dependent children should de
termine what county is chargeable with maintenance of
child in such school; state board of control, subject to
review by circuit court for Dane county, may correct
improper determination of such chargeability 565

County cannot pay bills filed by doctor for attending child
of mother receiving mother's pension unless previous
appointment or contract has been made by board 609
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Industrial commission. See Public Officers.
Industrial education. See Education.
Industrial school. See Charitable and Penal Institutions.
Industrial school. See Minors.
Information and belief. See Intoxicating Liquors.
Inheritance taxes. See Taxation.
Insane. See Indigent, Insane, etc.

INSURANCE

Power of building committee of county board to insure
building depends upon terms of resolution defining pur
pose of committee 114

County officers stockholders and directors of agency from
which county treasui'or secures insurance violate 4549 114

Contract is not void made by county officers who are stock
holders and directors of agency from which county
treasurer secures insurance upon county buildings 114

Assessments—board of directors of mutual fire insurance
company by-laws of which prescribe extent of liability
of members may levy, to pay off surplus notes 116

Provision in proposed contract of investment association for
repayment of money paid in installments to obtain in
surance on life and for benefit of other party to con
tract cannot be carried out without violation of insur
ance laws r 229

Domestic mutual insurance company not organized under
1896 to 1900, Stats. 1898 (201.02 to 201.19, Stats.), is
exempt from taxation; commissioner of insurance not
required to collect taxes for 1923; claim for recovery
of taxes paid during 1923 by such company is barred.. 260

Contract submitted is not for indemnity but is direct con
tract for employment of counsel 369

Town mutual insurance company policy—rights of mort
gagee protected by 202.11 (1) in case company attaches
standard mortgage clause 370

State automobiles—state can insure only against loss or
damage by collision and against liability of employes
under workmen's compensation law 387, 415

Company cannot prorate its face policy liability on acci
dent insurance policy containing option standard policy
provisions of 208.05 (17) because not notified of prior
life insurance policy with supplementary contract of
double liability in case of death by accident 622

Interest. See Taxation.
Interest. See Trade Regulation.
Interstate commerce. See Commerce.

INTOXICATING LIQUORS
Public nuisance—165.01 (22) and 3180a prescribe concur

rent remedies under definition in 165.01 (22) 17.
Public nuisance—165.01 (22) is constitutional 17
District attorney not required to serve notice referre'd to in

56.08, prohibiting selling or giving intoxicating liquors
to convicts performing labor under Huber law 69

City council, villao-e ajid town boards may classify liquor
licenses providing license fee for various classes in any
amount between $5.00 and $50 74

In prosecution for unlawful possession of intoxicating
liquors without permit, state is required to produce
presumptive evidence that defendant had no permit;
method of proof discussed 193

-  H
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INTOXICATING LIQUORS—Continued Page
Having m one's possession privately manufactured distilled

ii4uor wiLiiout periiiiX la viuiauion oi law. 195
Information and belief—conviction secured on evidence pro

cured under search warrant based on information and
belief, under facts stated, should stand 209

Special agent—one who purchased liquor at request of dis
trict attorney tor purpose oi obtaining evidence;
should not be prosecuted 209

Searcn—premises lor wmcn license to sell noninioxicacing
liquors at wholesale only may not be searcned 247

Noninioxicating liquors—license issued tor sale, under
village oruinance passed prior to amendment of cn.
azi, L. valid 247

Moonshine—sale for beverage purposes, drinking of which
causes death is sumcieiit to sustain conviction of man
slaughter It seller is guiity of cuipabie negligence 282

Second ortense—prosecution under state law is not barred
by prior conviction under city ordinance penalizing
same offense 288

License issued on payment of lee under ordinance providing
that licenses should be granted to sort drinx parlors
is valid although no lorinal resolution was passed by
common council granting same 313

Nonintoxicating liquors—proprietor of drug store who sells
soda water and pop containing any degree of alcohol is
subject to lUo.Ui i,2y> 341

In city having ordinance tor punishment of drunkenness in
public places provisions of loo.Ul do not apply.. 374

Second offense—if defendant is charged with drunkenness
in town and prior convictions are alleged and proved,
justice has no jurisdiction to try case; should bind de
fendant over to higher court 374

Druggist licensed to sen nonintoxicating liquors who has in
his possession intoxicating liquors on same premises to
be sold on prescription mav be prosecuted under 1(55.91
(30) 376

Separate fee may be charged for permit for manufacture
lor sale, selling, purchasing, and prescribing liquor.... 402

Automobile in possession of person lawfully arrested by
officer may be searched without search warrant; in
toxicating liquors found therein may be used in evi
dence in criminal prosecution 458

License to sell nonintoxicating liquors issued by clerk with
out action of city council is void 623

Conviction cannot be upheld which finds defendant guilty of
having in possession intoxicating liquorS on premises
licensed to sell nonintoxicating liquors without pi-oof of
valid license in existence at time offense is charged.... 623

Wood shed attached to house is part of dwelling house.. .. 631
Evidence that moonshine was found in wood shed attached

to house does not sustain complaint that alleges posses
sion of intoxicating liquors in place other than private
dwelling 631

Action may be dismissed after jeopardy has attached and
defendant tried and convicted of having in his posses
sion privately manufactured distilled liquor 631

Investment associations. See Building and Loan Associations.
Investment associations. See Corporations.
Judge. See Courts.
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Judge of civil court. See Courts.
Judge of civil court. See Public Officers.
Judge, county. See Public Officers.
Justice court. See Courts.
Justice of peace. See Public Officers.

LABOR

Women's hours of labor—employer may not employ woman
during same day she has already worked maximum
length of time allowed 255

Child labor—employment in greenhouse is not agricultural
pursuit within meaning of 103.05 (6) (d) 336

Women's hours of labor—female apprentice is not limited
by 103.02 (1) but comes under 106.01 (5) (d) 431

Contractor who alters plans of house is not thereby repre
senting himself to be architect 544

Larceny. See Criminal Law.
Legal settlement. See Indigent, Insane, etc.

LEGISLATURE

Right to deprive justices of peace in cities of criminal
jurisdiction and confer that on other tribunals 430

Libraries. See Education.
Library school. See University.
Liens. See Contracts.

LIVE STOCK

Operator of creamerj' not, without first pasteurizing
buttermilk, sell it to dealer for distribution as food.... 420

Owner is not prohibited by 172.01 from allowing bull over
six months of age to remain in fenced pasture 580

LOANS FROM TRUST FUNDS

Territory detached from school district which has obtained
loan is not relieved from further payments of principal
and interest 540

Amount of payments of principal and interest on loan from
state trust funds must be considered in determining total
amount which may be raised under provisions of
40.09 (10a) 577

Lotteries. See Criminal Law, gambling.
Malfeasance. See Public Officers.
Manslaughter. See Criminal Law.

MARRIAGE

Where both parties involved in bastardy case are not of mar
riageable age they cannot be lawfully married 167

Statute prohibiting marriage of party to divorce within one
year after divorce does not apply to annulment 173

Divorce—one divorced in Illinois may remarry in Wisconsin
without waiting one year 564

MILITARY SERVICE

Membership in state militia does not automatically make
nonresident citizen of state 479

Soldiers' rehabilitation board may not select educational in
stitutions other than schools approved under 45.275, ex
cept when person eligible is unable to obtain instruction
suited to his capabilities in such institutions 535
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MILITARY SERVICE—Continued Page
Educational bonus—right of •soldiers' rehabilitation board to

allow claims of pei'sons who attended school without
formal assignment and who first present claims after
July 1, 1924 550

MINORS
Board of control may transfer child from state public school

although commitment order of juvenile court may forbid
such transfer

Industrial school—commitment after conviction for criminal
offense must be until age of eighteen although statute
provides shorter maximum imprisonment in case de
fendant is sent to jail or prison 305

Board of control is not deprived of custody of child committed
to state public school merely by appointment of guardian
by county court which did not enter order of commit
ment 466

Appointment of guardian by county court which did not enter
order of commitment does not supei'sede guardianship of
board of control; custody may be awai'ded to parents by
committing court 466

Board control is not required by appointment of parents as
guardians by county court to surrender custody of child;
may do so under general power as statutory guardian. . 466

Infant born in state hospital for insane, whose parents are
confined in such hospital, may be committed to state
school for dependent children 565

Juvenile court of county where child born in state hospital
for insane is present has jurisdiction to commit to state
school for dependent children 565

Court making commitment of child born in hospital for in
sane to state school for dependent children should de
termine what county is chargeable with.maintenance of
child in such school; state board of control, subject to
review by circuit court for Dane county, may correct
improper determination of such chargeability 565

County of residence of parent before committed to prison
is liable for support of child born in state institution. . 614

Monopolies. See Trade Regulation.
Moonshine. See Intoxicating Liquors.

MORTGAGES, DEEDS, ETC.
Stout institute—title acquired by trustees by deed made as

gift was forfeited for breach of condition and revested
in grantor without act of board of trustees or of legis
lature on re-entry of grantor 436

Foreign deeds—power of governor to appoint special com
missioner to take acknowledgment of instrument abroad
doubted; form of commission suggested if power to
make such aopointment .is assumed 559

Statement in deed that it is given for purpose of providing
armory does not create condition subsequent; such deed
can be accepted by state; title does not revert to grantors
upon failure of state to maintain armory; armory board
may reconvey property to grantors 596

MOTHERS' PENSIONS
Aid may be granted in case where children have lived, to

gether with their widowed mother, for three months with
their grandparents 22
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MOTHERS' PENSIONS—Continued Page
Loss of residence in county granting terminates pension 439
Same family cannot be granted public aid under provisions

of 48.33 and ch. 49, Stats., at same time 448
County judge may increase aid to defray expense of emer

gency caused by sickness of child 457
Aid may be paid to orphanage 471
County cannot pay bills filed by doctor for attending child

of mother receiving pension unless appointment or con
tract has been made by board 609

Woman with three children under 14 years of age who has
been deserted by her husband and is receiving $25 a
month from him cannot be granted pension 651

Moving pictures—fight film may be exhibited in state where ex
hibitor had no connection with bringing of it into state. .601

Municipal bonds. See Bonds.
Municipal bonds. See Municipal Corporations.

MUNICIPAL CORPORATIONS
Municipal bonds—submission of proceedings and bonds to

attorney general for approval and certification discussed 12
City manager plan—status of board of health and health

officer in city formerly operating under special charter.. 19
Electric energy—city may not give away surplus power gen

erated in connection with its waterworks plant; may sell
surplus 33

Water power—city may sell surplus; may instali machinery
necessary to make such sale possible 33

City failing to pay over to county share of coal dock taxes
IS liable to county for penalty provided in 74.72; city
treasurer is liable for damages and interest provided
in 74.22 gY

Detective agency—application for license to conduct,'iii "city
haying neither fire and police commission nor chief of
police must be approved by officer who performs func-
tions ordinarily performed by chief of police 80

Commission government—city supervisors hold office for
17-n terms in absence of ordinance to contrary 120Village not operating under special charter not authorized

to maintain office of police justice I37
Electricity—municipal corporation operating electidc plant

may build transmission line and furnish service to mu
nicipality 24 miles distant 204

City ordinance requiring all vehicles to'stop before'crossing
railroad tracks valid ^ 246

City not excepted from provisions of county dance hail or-
*  X UClJlUC llali ur-

dmance may adopt regulations that do not conflict with
county ordinance; cannot permit dance halls to remain
open after closing hour fixed by county board... 252

Llaims—general method for presenting against cities does
not apply to claims for expense of municipally owned
public utilities if council provides for method of audit-
ing and paying 254

City ordinanee--prosecution under state prohibition law is
not barred by prior conviction under city ordinance pen
alizing same offense

damage resul'tin^'frorii' defect's" in
state trunk highway although defective part of highwav
lies withm city ^

288

306
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MUNICIPAL CORPORATIONS—Continued Page
Town—unanimous vote of three members-elect of town board

is necessary for adoption of resolution reQUued by
6712 (2) dlt>

Town may borrow for any purpose 25% of amount which it
levied for same purpose in preceding year dib

Town may obtain further loans after tax roll is turned over
to town treasurer for collection ,• • • • •,

Fuel depot—any city may engage m purchase, sale and sup
ply of gasoline to its citizens on three-fourchs vote ot
council ''' \ " \ L' '

City may designate as arterial highway street which inter-
sects state trunk highway

City ordinance for punishment of drunkenness—provisions
of 165.01 (20) do not apply in city having ordinance.... 374

City ordinance for punishment of assault and abusive lan
guage—provisions of 4398 do not apply in city having
ordinance ■'' -i' \'C'

City ordinance—in prosecution under, penalty prescribed by
ordinance must be applied, not penalties provided by
statute • • •. •

City power to levy taxes for school purposes is vested in
common council, subject to limitation of 62.16 (4); board
of education of the city of Madison has no such power... 440

City power of county boai-d to consti-uct or improve or aid
in constructing or improving streets in cities connect
ing portions of state trunk highway system is limited
only as to tax rate and amount of indebtedness . 442

Ch. 407, L. 1923, is ineilective to authorize creation of in-
„debtedness to provide additions to municipally owned
"utility if cost will exceed 5% of assessed valuation of
taxable property in such municipality 456

Village—referendum is not necessary to change to city under
61.58 517

Town—payment of taxes to school districts has priority even
though such payment results in deficiency in other funds 532

City authorities in city of fourth class operating its schools
under provisions of special charter which does not em
power board of education to institute condemnation pro
ceedings should institute such proceedings to acquire
school site ' 573

City—council may levy tax more than sufficient to cover
operating expenses of school system and create fund to
be used for building high school, provided levy, together
with levy for all other purposes, does not exceed 31^%
of assessed valuation plus .8 of 1% on said valuation.. 590

City—charter cannot be issued to village until election has
been held and result thereof certified as provided in
61.58 (2) 600

Village—city charter cannot be issued to, until election has
been held and result thereof certified as provided in
61.58 (2) 600

Municioal ordinance—court cannot impose sentence under
4635 for violation 652

Municipal ordinances. See Municipal Corporations.
National guard. See Appropriations and Expenditui-es.



Index 689

NAVIGABLE WATERS

Rights of owners of lands submerged by waters of river
and of individuals who assert right to navigate such
stream are not matters pei'taining to duties of district
attorney; cannot be made subject of official opinion to
him - 568

Conservation commission has power to issue permits for
seining of carp over lands which have been submerged
by erection of dam 578

Newspapers—weekly papers are entitled to only 6^^ per square
for two publications made pursuant to 6.21 and 6.22 528

Newspapers—redemption notices required by 75.07 should be
published once a week for four successive weeks to avoid any
question as to sufficiency of publication 593

Newspapers—first publication of official ballot provided for by
6.21 (4) should be made one week from Monday preceding
election when such publication is in daily newspaper 636

Nomination papers. See Elections.
Nonintoxicating liquor's. See Intoxicating Liquors.

NORMAL SCHOOLS

Money due under soldiers' educational bonus act subject to
provisions of quasi garnishment statute 361

Notary public. See Public Officers.
Noxious weeds. See Agriculture.
Nuisances, public. See Intoxicating Liquors.
Obtaining money by false pretenses. See Crinimal Law.
Occupation taxes. See Taxation.
Office hours. See Public Officers.
Parole. See Charitable and Penal Institutions, industrial school

for boys.
Parole. See Prisons.
Passes. See Public Officers.
Passes. See Railroads.
Patents—state officer infringing on federal patent in perform

ance of official duties is personally liable to owner 426
Patrolman. See Public Officers.

PEDDLERS

Treasury agent may not bring action in justice court for
collection of forfeiture incurred under 129.01 to 129.09 433

District attorney may bring action in justice court and in
cii'cuit court for collection of forfeiture under 129.01
to 129.09 433

Attorney general may direct action to be brought in justice
court on his own initiative for collection of forfeiture
under 129.01 to 129.09; has no power to bring such ac
tion in circuit court without direction of governor.... 433

Transient merchant—music company having permanent of
fice is transient merchant when it establishes temporary
office in another city 629

PHYSICIANS AND SURGEONS

Citizenship—board of medical examiners may not require
every applicant to practice medicine and surgery, os
teopathy or osteopathy and surgery to be citizens of
U. S 403

Optometrist is not authorized to use title "Doctor" 478
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PHYSICIANS AND SURGEONS—Continued Page
License issued by state board of medical examiners is same

whether applicant has diploma or certificate of comple
tion of medical course 488

Member of state board of medical examiners may, upon re
quest of board, sign criminal complaint without incur
ring liability for action for malicious prosecution, espe
cially if advised to do so by counsel 514

Naturopathy—no state statute regulates, except as it over- ,
laps practice of massage, hydrotherapy or practice of
chiropractor 645

Plats. See Real Estate.
Plats—highways on plat made and recorded under 2260 to

2263, Stats., not subject to taxation 502
Police justice. See Courts.
Police justice. See Public Officers.
Preferred claims. See Banks and Banking.
Prison labor. See Prisons.
Prisoners. See Prisons.

PRISONS

Prison labor—district attorney not reauired to serve notice
referred to in 56.08 (3), prohibiting selling or giving
intoxicating liquors to convicts performing labor under
Huber law 69

Parole—one committed to industrial home for women and
later transferred to state prison eligible to parole 117

Prison labor—board of control cannot expend funds for con-
sti'uction of camp and purchase of machinery for crushed
rock and limestone for use on roads and farms of state
institutions 579

Prisoner—commutation of sentence by governor secured by
fraudulent misstatements is void and may be withdrawn
by governor; prisoner may, on order of governor, be
ordered arrested by sheriff or warden of prison and re
quired to serve out balance of his term 625

Psychiatric institute. See Charitable and Penal Institutions,
board of control.

PUBLIC HEALTH

Communicable disease—anti-toxin for indigent person must
be paid for by county if under county system for care
for poor 1

Health officer and board of health—status in city formerly
under special charter which has adopted city manager
plan 19

Quarantine—sec. 143.05 (3) prohibits breaking; (11) pro
vides penalty for violation 70

Cold storage—submitting and filing incoiTect reports by
licensee of cold storage warehouse-is violation of 111.04;
venue of offense is in county in which dairy and food
commission is located 147

Health officer—not required to be resident of town for which
he acts 151

Quai'antine—one quarantined for communicable disease may
be removed to new place by health officer 151

Barber—owner of barber shop who does not himself do har
boring is not required to take out barber's license.... 295
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PUBLIC HEALTH—Continued

Cold storage—sale of cold storage eggs in carton labeled
"Sta-fresh" and "Cold Stored" violates 4601aa and
111.09

Health officer, village—holds office legally if elected by
legally organized board of health of village

Health officer, local-—not qualified to diagnose communicable
disease merely by reason of his being health officer....

Health officer, local—right to testify as to medical matters
depend.? upon ability to qualify as expert

Quarantine—health officer is not qualified to diagnose com
municable disease merely by reason of his being health
officr

Beauty parlor—owner not himself licensed as manager or
proprietor does not violate statute so long as he hires
only duly licensed managers

Words "dealer" and "baker," as used in 4808/v—1, subsec. 2,
not synonymous

Barbers—apprentice or student barbers may be advertised
as barbers

Denistry—applicant for license to practice, who failed in
some subjects in previous examination should take all
subjects over

Public improvements. See Contracts, liens.

PUBLIC LANDS

Escheat estate—there is no liability on part of commission
ers of public lands or of state on account of unpaid taxes
assessed against lands escheated to state and later sold;
there is no authority to adjust such taxes

Escheat estate—taxes assessed against lands escheated to
state after death of owner from whom title passes to
state are void

Fish and game refuge—federal government can acquire
.  lands along Mississippi river in state without consent of
legislature; in oi'der that congress may exercise exclu
sive authority thereover, state legislatui'e must consent

Forestation—federal government can acquire lands in state
without consent of legislature; in order that congress
may exercise exclusive authority thereover, state legis
lature must consent

PUBLIC OFFICERS

Page

329

332

397

397

397

419

443

572

607

567

567

649

649

-cannot hold office of justice ofAlderman in 4th class city
peace

Apiary inspector—state officer infringing on federal patent
in performance of official duties is personally liable to
owner of patent

Assessor, town, and justice of peace—offices not incompatible
Attorney general—does not give opinion as to what results

will follow future violation of law
Attorney general—should not advise that offense will not be

committed upon statement of facts in which dairy and
food laws are involved

Attorrney general—may advise both civil service commis
sion and secretary of state on questions relative to re
moval of state employe

Attorney general—appearance as prosecutor in investigation
conducted by civil service commission concerning mat-

• ters relative to enforcement of civil service law; if any
other attorney appears as prosecutor it must be under

^  appointment made by governor 238

123

426

132

139

143

175
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PUBLIC OFFICERS—Continued Page
Attorney general—declines to advise district attorney in re-

gard to election of town supervisors . 238
Attorney general—declines to advise district attorney re-

garding validity of election of village president...... 252
Attorney general—cannot form or express opinion on dis-

puted state of facts • 042
Attorney general—duty is to advise district attorney only

on matters pertaining to his office.. .. 568
Attorney general—where questions are based on disputed

questions of fact, cannot settle disputed facts 569
Attorney general—gives no opinion as to rights and lia

bilities of municipal corporations other than county nor
of individual in situation where joint school district
taxes are erroneously charged 634

Board of control—power to transfer child from state public
school although commitment order of juvenile court
may forbid it 279

City sealer of weights and mea.sures—may not charge fee for
performance of official duties 344

Civil service commission—may make three investigations
relative to removal of employe, but they must be made
separately: inquiry into reasons assigned for removal
of employe; inquiry to ascertain that there has been no
delinquency before making certification without exam
ination; inquiry to determine whether order for removal
is valid 238

Commissioner of banking—has not discretionary power to
issue or refuse permission to loan money on chattel se
curities and to make charges specified in 115.07 (3) 296

Commissioner of banking—must make annual examination
of building and loan associations even though no ap
propriation is provided for that purpose 522

County board chairman—performs duties of that office in
interval between expiration of his term as town chair
man and election of new chairman of county board.... 166

County board building committee—power to insure building
depends upon terms of resolution defining purpose of
committee 114

County board member—ceases to be member of committee
of board if he fails to be re-elected 241

County board member—by resigning does not make himself
eligible to office of assistant highway commissioner. ... 641

County clerk—need not attend committee meetings of board
of county commissioners nor keep record thereof 115

County clerk—woman nominated and elected by her maiden
surname who marries subsequent to nomination but
prior to election is not required to use her husband's
surname in her official acts; may use husband's sur
name by qualifying as such officer by that name 682

County officers who are stockholders and directors of insur
ance agency from which county treasurer secures in
surance violate 4549 114

County officers—county board may fix salaries before com
mencement of term of office 486

County treasurer—not liable for overdraft against par
ticular account on payment, without knowledge of such
overdraft, of orders drawn by county clerk, if he keeps
books required by statute 196
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PUBLIC OFFICERS—Continued Page
District attorney—may not charge prosecuting witness fees

for services in bastardy proceedings 88

Election inspector—town supervisor not eligible to be, when
candidate for office 138

Election inspector, substitute—chosen under 6.32 (4), (f);
serves at one election only 138

Election inspector—town chairman and town clerk not elig
ible when candidates for office 139

Election officials—town officers who are required to be pres
ent at town meetings are not entitled to compensation
as election officials; are entitled to pay for services as
election officials at primary and general elections 647

Garnishment^—official must hold money due for wages or
salary to employe or officer of state, county, etc., if ex
emption is claimed, until exemption is determined ju
dicially 449

Governor—control of construction, maintenance, etc., of
state trunk and federal aid highways and expenditure of
appropriation to highway commission for such purposes
limited to power to withhold approval of contracts
under 34.05 309

Governor—no authority to require highway commission to
keep record of votes of individual members on motion,
resolution or prohibition 309

Grain and warehouse commission—member is not entitled
to any salary in addition to that prescribed by statute.. 553

Health officer—not required to be resident of town for which
he acts 151

Health officer, village—holds office legally if elected by
legallv organized board of health of village 332

Health officer, village, and member of village board—offices
not incompatible: may be held by same person 426

Highway commission, state—meetings not required to be
held at principal office nor at any particular place; com
mission may determine times and places of holding
meetings 55

Highway commission, state—whether decisions in discharge
of its duties shall be made in executive session question
to be determined by majority vote 67

Highway commission, state—cannot prohibit political ac
tivities by por.sons in its employ which law does not
prohibit 309

Highway commission, state—not required to keep record of
votes of individual members on motion, resolution or
prohibition; judge of its own procedure and record of
proceedings except as law otherwise directs 309

Highway commissioner, assistant—county board member
does not, by resigning make himself eligible to office.... 641

Humane officer, municipal—has powers of constable; powers
do not extend beyond limits of county 134

Industrial commission—has no power to authorize use in
cleaning and dyeing establishments of facilities different
than those prescribed by 167.21 (2) 293

Judge of civil court in Milwaukee county—holds office as
provided by 17.21 (2). not ch. 320, L. 1913 4

Judge of civil courts of Milwaukee county may hold office of
member of board of school directors in city of Milwaukee 203
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PUBLIC OFFICERS—Continued Page
Judge, county—not required to give and file official bond... 50
Juage, county—law increasing and fixing salary in par

ticular county for balance of term is void as violating
constitutional requirement of uniformity; legal salary
is that last fixed by county board under general statu
tory provisions 486

Justice of peace—•127.01, requiring bond from collection
agency, applies upon conditions named 38

Justice of peace—alderman in 4th-class city cannot hold of
fice 123

Justice of peace and town assessor—offices not incompatible 132

Malfeasance—school district treasurer may keep district
funds in bank in which he is stockholder if he designates
such bank as depository of such funds. 493

Malfeasance—liability of county officers for voting for il
legal leasing of buildings for offices, signing orders for
payment of rent, and paying orders discussed 654

Notary public—woman commissioned by maiden surname
who marries subsequently to qualification is not required
to use her husband's surname in her official acts; she
may use her husband's surname by qualifying as such
officer by that name and by filing new autograph and im
pression of new seal 632

Office hours—head of department may put on two or more
shifts of employes working during different hours.... 211

Passes—railroad company may not issue to its employes who
are also public officers, except for use in performance
of duty as employe of railroad 406

Patrolman—town cnairman not eligible to appointment, on
county systems of prospective state highways and state
trunk highway system 164

Patrolman—other members of town board than chairman are
eligible to appointment, on county systems of prospective

_ state highways and state trunk highway system 164
Police justice—village not operating under special charter

not authorized to maintain office 137

Recall—constitutional amendment providing for, proposed
by joint resolution adopted for first time by 1923 legisla
ture, not in effect; must be agreed to by 1925 legislature,
submitted to people and approved 417

Salary—public officer is not entitled to any, in addition to
that prescribed by statute 553

School board member can resign only to school board 183
School board member appointed by remaining membess of

board to fill vacancy holds office until next annual meet
ing 183

School board member in city of Milwaukee—judge of civil
courts of Milwaukee county may hold office 203

School director and town chairman—offices are not incom
patible 493

School district treasurer—ruling of chairman of annual
school district meeting that on first ballot no one re
ceived majority is final in absence of objection or re
versal; person receiving majority of all votes cast on
second ballot was properly declared elected 391
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PUBLIC OFFICERS—Continued Page
School district treasurer—may keep district funds in bank in

which he is stockholder If he designates such bank as
depository of such funds 493

School district treasurer—right to pay orders signed* by
director and clerk for teachers' salaries 542

Sherilf—not required to deputize man selected by county
highway committee from without classes specified in
statute 819Sheriff—must appoint deputies in certain viil'a'gesi cities and
districts; may appoint them in others 347

Sheriff, undersheriff, deputies, constables, marshals and
police officers must enforce speed laws of state on
public highways; may make arrests for violation of
such laws as for violation of other criminal laws 847

State treasurer—conditions of bond discussed and bond sub
mitted approved 617

Supervisor, city—holds office for one-year term'iii commiV-
sion governed city, in absence of ordinance to contrary. 120

Supervisor, town—not eligible to be election ifispector of
election at which he is candidate 138

Supervisors, town—attorney general declines to' advise 'dis
trict attorney in regard to election 251

Supervisor, village, and village clerk—offices may ibe held
by same person 167

Town board members except chairman—are eligible to ap
pointment as patrolman on county systems of prospec-
tive state highways and on state trunk highway system 164

lown chairman—not eligible to be inspector of election at
which he is candidate igg

Town chairman—not eligible to appointment as patrolman on
county systems of prospective state highways and on
state trunk highway system 164

Town chairman and school director—offices are not incom
patible 493

Town chairman—is not entitled to compensation as election
official .when required to be present at town meeting;
IS entitled to pay for services as election official at
primary and general elections 647

Town clerk—not eligible to be inspector of election at which
he is candidate igg

Town clerk—is not entitled to compensation as election offi
cial when required to be present at town meeting; is
entitled to pay for services as election official at pri
mary and general elections 647

Trustee of county asylum and poor farm—holds over after
expiration of term until qualification of successor; is
entitled to compensation j72

Village board member and village health officer—offices not
ineoDipatible; may be held by same person 425

Village clerk and supervisor of village—offices may be held
by same person j67

Village president—attorney general declines to advise 'dis
trict attorney regarding election 252

Wisconsin veterans' home, board of managers—official bond
should contain provisions in 19.01 (2) and 45.08 (1)... 616

Public school, state. See Appropriations and Expenditures.
Public utilities. See Corporations.
Quarantine. See Public Health.
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Uabbits. See Fish and Game.
Raccoon. See Fish and Game. . i.
Raih'oad highway crossings. See Bridges and Highways.
Railroad highway crossings. See Railroads.

RAILROADS

Passes—railroad company not authorized to issue to its em
ployes who are public officers, except for use in perform
ance of duties as employes

Railroad highway crossing—in ordering change, commission
is limited to considerations of public safety; hazard to
water main carried across overhead bridge is not such
hazard that can be considered ; • •

Railroad property can be charged with expense of destroying
noxious weeds along its right of way by proceeding as
prescribed in 96.01 to 96.03

602

613

463

Rape. See Criminal Law.

REAL ESTATE

Real estate'brokers board may refuse consent to withdrawal
of application for renewal of broker's license 78

Plan of doing business of real estate corporation on applica
tion under blue sky law for permit to sell its stock, con
sidered; corporation held not to be under supervision of
insurance commissioner or banking commissioner;
agents selling real estate of such corporation are under
jurisdiction of real estate brokers board

Publisher who agrees to print catalog list of farms for sale
and to advertise in certain papers that such catalog will
be mailed to all requesting it, owner to pay publisher
$15, is not required to be licensed as real estate broker
or salesman V '" '-l'

Plats—22616, requiring submission to and approval by city
council or village board before recording related only
to plats involving streets, alleys, etc., although safer
practice is to have all plats so approved 581

Recall. See Public Officers.
Recounts. See Elections. ✓
Redemption notices. See Taxation.
Referenda. See Elections.
Refunds. See Appropriations and Expenditures.
Refunds. See Taxation.
Registration. See Automobiles.
Registration. See Elections.
Removals of state employes. See Civil Service.
Residence. See Charitable and Penal Institutions.
Residence. See Education.
Restraint of trade. See Trade Regulation.
Right to vote. See Elections.-
Road machinery. See Bridges and Highways.
Road rollers. See Automobiles.
Road schools. See Bridges and Highways.
Salary. See Public Officers.
School board member. See Public Officers.
School director. See Public Officers.
School district tax. See School Districts.
School district tax. See Taxation.
School district treasurer. See Public Officers.
School district treasui'er. See School Districts.
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SCHOOL DISTRICTS

Electors at annual meeting may fix wages to be paid to
teacher; such determination is binding on members of
school board except where insufficient funds are pro
vided to operate school according to law 93

Schoplhouse sites—power to select, in district free high school
in electors at legal meeting; school board may not make
selection 345

Union free high school—that portion of territory of district
established pursuant to 40.47 subsequently annexed to
city of Milwaukee became part of said city 365

School board—right to engage teacher at higher salary ttian
that fixed at annual meeting of electors 380

School district treasurer—ruling of chairman of annual
school meeting that no one received majority on first
ballot final in absence of objection or reversal; person re- •
ceiving majority of all votes cast on second ballot prop
erly declared elected 3g0

School district tax—amount of tax that may be raised by
school district in 1924 is based on assessed valuation of
1923 and is not affected by homestead tax exemption;
limitation next year is 21i^% of assessed valuation of
current year exclusive of homestead tax exemption
taken by owners in current year 41g

District which borrows money under 67.12 may issue more
_ than one note 543

Union free high school district which has been in operation
more than four years and which has obtained loan from . ^
state trust funds may be dissolved by action of electors
with consent of land commissioners 533

Territory detached from school district which has obtained
loan from state trust funds is not relieved from further
payments of principal and interest 540 '

Lands and schoolhouse thereon owned by school district are
exempt from taxation even though schoolhouse may be
rented to private person for residence purposes 563

Amount of payments of principal and interest on loan from
state trust funds must be considered in determining '
total amount which may be raised under provisions of
40.09 (10a) 577

School sites. See Education. " ■ ' H
Schoolhouse. See Words and Phrases. : •
Schoolhouse sites. See School Districts.
Search. See Intoxicating Liquors. ; .
Second offenses. See Criminal Law.
Second offenses. See Intoxicating Liquors.
Securities law. See Corporations, blue sky law.
Seeds. See Agriculture.
Set lines. See Pish and Game.
Sheriff. See Public Officers.
Signs. See Bridges and Highways.
Slot machines. See Criminal Law, gambling. ,
Soft_ drinks. See Dairy and Food.
Soldiers' educational bonus. See Education.
Soldiers' funds. See Appropriations and Expenditures.
Soldiers' funds. See University.
Soldiers' rehabilitation board. See Education.
Soldiers' rehabilitation board. See Military Service.
Soldiers' relief. See Counties.
Special agents. See Intoxicating Liquors. n
Special assessments. See Taxation.
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Speed limit. See Automobiles.
Spillways. See Bridges and Highways.
State aid. See Appropriations and Expenditures.

State depositoWe^.'^ See Banks and Banking—depositories, state.
State depositories. See Bonds—depositories, state.
State treasurer. See Bonds.
State treasurer. See Public Officers.
Statute of limitations. See Contracts, liens.
Statute of limitations. See Criminal Law.

STATUTES AND CONSTITUTIONAL PROVISIONS, SESSION
LAWS, LEGISLATIVE BILLS AND RESOLUTIONS,

ETC., REFERRED TO AND CONSTRUED
Wis Const.U. S. Const.

Art. Sec. Page
T  ....8 235
^  426

650

Amendment V 287
XIV 480
XVIII 69

U. S. Stats.
26 Stats, at L. 289 29
34 768 236
36 839 379
4i 305 288, 289
43 ch. 233 498

Sec. 3466 R. S 214, 215
5277^ Comp. Stats. 1924 650

Acts of Congress

Public, No. 268, 68th Cong... 650
Wis. Const.

Art. See.

III,

IV.

VII,

vm.

XI..

7  90, 91
8  287
1 3 575
1 4 650
1  511
2  141, 142
1 5 142
23 487
26 486
27...." 388
7  447

448

1 4 430
1 5 430-431
10 447

448

3  447
448

457
577

3a 575
4  394

XIII. 11.
12.

Page

. 407

. 417

Laws 1861

Ch. 295. 441

Laws 1882

Ch. 200 142

Laws 1883

Ch. 184 573, 574

Laws 1893

Ch. 259.

Ch. 351,

Laws 1899

Laws 1901

495

585

244Ch. 71

Laws 1905

Ch. 225 582
369 31
423 39

Laws 1907

Ch. 283 14®^  459; 203-204
583 528

Laws 1909

Ch. 290 260, 262
460 261

Laws 1911

Ch. 616 192
Laws 1913

Ch. 320 4, 5
657 236

Laws 1917

Ch. 655 260
Cw*
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Laws 1919 Page
Ch. 93... 50

362 5
450 112
485 521
557 489
559 453
571 575
664 192
691 137

Bills 1919
No. 532, S 137

Laws 1919 (Special Session)
Ch. 5 361

551

Laws 1921
Ch. 18 594

59 262
97 486, 487
201 349
238 121
242 121

244
440, 441

244 430
396 205, 206
441 69
450 223

Bills 1921
No. 22. S 206

Laws 1923
Ch. 50 145

64 187, 188
8 1 97
8 2 236

496
108 8

82

250

285, 286
303

442
152 47.3
164 187, 188
177 858

185 432
191 413
222 104, 105
249 60- 61

102-104

508

260 89, 90
262 187, 188
291 262
305 186-189
314 432
320 386
32 1 247-249
327 364

489, 490

Laws 1923 Pago
Ch. 329 257

331 473
34 5 551
346 551, 552
351 108
355 65, 66

149

393 551-552
407 456, 457
431 490, 491
446 ;.... 8

448 71
449 187, 188

Bills 1923

No. 63, A 188
372, A 537
579, A 61
624, A 188
743, A 542

1, S 8
82
250

303

9, S 71
284, S 386
365, S 8
380, S 262
405, S 187, 188

Resolutions 1923

Jt. No. 34 446, 447
39, S 417
57 446, 447
64 446, 447

Stats. 1839

Page 140 142
365 142

R. S. 1849

Ch. 86 430

R. S. 1878

Sec. 693 495

Ann. Stats. 1889

Sec. 693 495

Stats. 1898

Sec. 37 528
693 495
925-127 496
925-128 496

1436 398
17706 585
1896 to 1900 260-262
2442 50

Supp. 1906

Sec. 926-135 244
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Stats. 1911 Page

Sec. 1220. 261
1220a 261
1770& 521

Stats. 1913

See. 51.31 261
51.32 261

16666 372

Stats. 1915

Sec. 664; 276
4549 494, 496

Stats. 1917

Sec. 40.12 575
604(7 506
887 (886) 137
925£r 518
1317w^l2 629
1317w-12a 629
1379-25 489
1636^8 112

Stats. 1919

Sec. 925-26 121
925-26a 121
925-18 9 245
926-101 205
926-135 244, 245
927-l?? i 205, 206
959-47 205, 206
1138m 373
1170 594
1317m-6 642
1317m-12 629
1317m-12a 629
1379-24 489

648, 649
1554 to 15560 69
1636^8 112
4707 349
4848-1 453

Stats. 1921

Ch. 62 20
67 629

Sec. 20.03 107
21.615 107, 108
29.19 186-189
29.21 412, 413
37.25 538
39.14 257
47.08... 65
47.105 65
47.11 65
47.135 65
62.01 • 20
62.09 20
67.01 286
76.30 261, 262

,  76.34 261
1273 163

Stats. 1921 Page
Sec. 1313 384

442

1317 250
306

1317m-3 144
442

1317m-7 8
1317m-12 to 1317m-15. 286
1317m-12 629
1317«i-12a 629
1317m-13 286
1339 250
1340 250
1340a 250
1379-24 364
14106-7 143
14106-11 473
1411 20, 21
1411?n 19, 20
1416-15 71
1435d 645
1495-14 513
1636-49 303
1636-53 525, 526
1636-54 303
1636-576 82
16666 113
1728e 337
1747m 52
1747-150 38

51

17706 368
2377 • 432
2394-1 337
2394-5 337

Stats.

Ch. 5 428
6  101
12 595
32 376
40 441
4 8 566
4 9 448, 449

498

610

6 2 123
441

- 575, 576
6 3 121
67 14, 15

44-46
285, 286

7 4 638
7 5 638
8 2 68
8 3 68

168, 169
8 4 68

310, 311
8 5 112

••••
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Ch.
86.
87.

89.
il9.

125,

136.

143.

158.

180.

194.
202.

215.

216

Sec.

Stats. Page
410

68
68
386
638
42
344
80
898
573
42
281
370

229, 230, 232
390
464

229, 231
300
390

465

5.01 31
5.05 '.... 65

414, 415
427, 428

477

549

604

5.10 105
5.17 548, 549
5.20 65
5.22 30-32

102

106

5.23 184
422

5.2 4 30-32
105, 106
184, 185

422

5.26 64
6.01 ' 141
6.0 2 511
6.

26

0 1 "
0 2

10 446, 447
448

21......; 528
636
528
64
422

587

595, 596

22.
23.

6.32 72

138

,42 185-186
587-589

44 72
51 290
60 588
66 606-607
80 101

Stats. Page

Sec. 9.04 64
10.43 177, 178
12.01 101-102

508

12.09 60-61
102-104
263, 264
507, 508

512

12.10 611
12.11 263, 264
12.16 595
12.2 0 102

508

14.04.; 617, 618
14.06 617
14.1 6 617
14.29 560
14.31 604
14.43 207
14.44 207

601

14.53 251
252

569

635

14.59 211
16.13 239
16.14 240
16.17 .239
16.25 175

239

17.01 183
17.03 333
17.10 258
17.21 4, 5
17.2 6 133
17.29 5
19.01 333

616, 617
618

20.04 155, 156
383-387

20.06 85, 86
242

545, 546
20.17 36

579, 580
20.21 552
20.2 2 334, 335

362, 363
20.24 469-470
20.27 345, 346
20.29 345, 346
20.33 191
20.34 353
20.49 310
20.53... 522-524
20.59 473
20.61 11, 12
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See. Stats. Page
428-429

519

20.77 108
21.615 597, 598
24.11 568
25.05 540

577, 578
25.07 534

540

25.08 534
25.0 9 534
29.0 1 165

547
29.02 159

29.1 8 620
29.1 9 187, 188
29.22 165, 166
29.24 165, 166
29.29 287-288
29.37 619
29.39 547
29.62 579
32.02 576
34.02 56
34.05 309, 310, 312
37.25 etseq 334

536

37.25 361-363
536, 537
551-552

37.253 334, 335
552

39.14 257, 258
40.08 346
40.09 93. 94

346

380

392

418
577

40.16 220
280, 281
492-493

40.25 94
380-381

40.28 94
40.29 556-557
40.41 469
40.42 290, 291

555, 556
40.47 308

365

40.53 151
346

491, 492
556

40.5 4 345
40.55 346
40.56 346

541

Stats. Page

Sec. 40.59 534
541

40.60 346
40.64 441, 442
40.675 441

.  575, 576
40.695 440, 441
40.73 113

41.13 to 41.215 191
41.13 618
41.1 5 481
41.1 6 191

201, 203
618

41.19 150, 151
41.23 352
41.251 479
41.58 634
42.20 354
42.25 354
43.09 354
43.1 0 354
43.25 360
43.26 360
43.28 360. 361
43.40 360
45.08 616, 617
45.1 1 478
45.2 7 335

535-537
551, 552

45.275 535-538

551
46.03 54
46.1 0 565, 566
46.1 1 565, 566
46.115 54
46.13 54
46.18 83

328
46.1 9 83- 84
47.08 65- 67

150
48.01 566
48.06 * 566
48.1 5 305
48.1 6 305
48.20 280
48.22 467, 468
48.33 22

439
448-^49

457

471-472
609

651
49.01 212

498, 499
503
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Stats. Page Stats. Page

49.02 ...212, 213 Sec. 59.75 ...611, 612
284 59.77 97

499 59.81 ....6- 8
503, 504 10, 11

49.03 124 97

49.04 124 197

49.07 ...498, 499 59.87 118

49.10 501 301, 302
49.11 ...405, 406 324-325

49.15 2 59.95 115

499 60.29 ...236-237

610 496

50.03 405 60.50 ...532, 533
50.07 76 60.54 135

405 348

51.08 501 60.60 ...647-648
53.13 627 61.28 348

55.01 455 61.30.... 137

55.04 455 61.34 496

55.05 455 61.58 ...517 518

56.04 .. .579, 580 600

56.08 69 61.60 348

57.07 107 62.09 ...120, 121
117, 118 123

57.075 348

58.07 135 62.11 590

59.02 119 62.12 .. .254, 255
177 440, 442

59.03 590

59.05 166 62.20 245

59.06 317, 318
241 416-417

328 62.22 .;.... 576

59.07 48 62.24 21

114 63.03

298, 299 64.10 20

328 64.11 20

539 66.06 ...205, 206
634 243

652, 653 254

59.08 323

253 457

59.11 .  297 298 66.11
59.14 ...646 647 67.02
59.15 325

69.17 48 67.03

197 440

59.20 114 67.04 ....13, 14
-  197 203

242 285
59.21 347 67.05
59.22 44- 46

59.44 325, 326
59.47 501 67.06
59.67 327
59.68 455 67.09
59.74 67.11

583 67.12...: ...315, 316
611, 612 516, 517
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Stats. Page I Sec. Stats. Page

67.13 to 67.16 286 319, 320
67.13 348

629 82.03. 641, 642
6714 629 82.04.. 23

67 16 285, 286 82.05.. 558

70 07 619 83.01. .249, 251

70.11 442

291 83.03.. 130
409 145

418, 419 163

563 168, 169
567 366

599 443
619 83.04.. 6- 8

70.42 57- 58 169

70 66 619 83.06.. 251

72 08 353-354 83.07. 444. 446

73 03 197 83.15.. 286

74 03 294, 295 84.01.. :.. 137

318, 319 311

416 84.02.. 137

74.12 294, 295 153-155

74.15 532, 533 311, 312
74.17 243 383

74.18 243 442- 443

74.22 57, 58 529- 530

74 27 . ... .57, 59, 60 84.03..

74.29 294 311

74 32 294 84.06.. 311

74 33 .... 140 84.07.. 154

74.44 250

372, 373 307

74.51 386

416, 417 84.09..

74 59 .... 58 85.04.. 24

74.72 57- 59 85

75.01 111

75.07 593, 594 146

75.11 220-222

75.12 121, 122 256

646 279

75.14 121 280, 281
75.22 638 321
75.34 274-277 322

75.35 274-276 411

76.30......... 260-262 526, 527
76 34 . 261 85.05. 24, 25

76.37 260, 262-263 111-113

76.38 266 - 371-372

267-271 593

80 11 163 85.08..

80.39 130 411, 412
81" 06 444 85.15..

81.07 444-446 524, 525, 527
81.15 ....250, 251 85.16..

306, 307 366-367

628 653
82.01 55- 56 85.18.

82.02 56 146
163
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Sec. Stats. Page
'  156, 157

257

85.22 112
302-304

371

412

653

87.01 163
87.02 76- 78
87.0 4 169

387

88.01 to 88.40 . 157
88.10 157
88.1 3 158
88.1 4 158

409

88.18 11
89.23 ,408
89.30 364
89.35 99
89.37 197

- 364

638-640
649

89.47 '98
408

93.0 8 12
93.0 9 12
94.09 420, 421
96.0 1 613
96.02 539

613

96.03 539
613

96.1 5 245, 246
96.18 245, 246
98.05 549, 550
98.0 6 620
98.07 143
98.09 9- 10
98.12 337

472, 473
98.1 3 9, 10

549, 550
99.14 513

543

101.31 544, 645
102.01 et seq 389

415

103.02 255
431, 432

103.05 336, 337
106.01 431-433
111.04 147
111.09 329-331
111.12 147

115.04 171, 172
115.07 170, 171

296, 297

Stats. Page

See. 119.01 42
119.62 42
125.04 344
125.11 372
126.55 553-554
127.01 38, 39

51

642-643

129.01 to 129.09 433, 434
129.0 5 629-630
133.01 et seq 482
133.01 27- 28
133.09 335
133.17 133
134.01 40

52, 53
13J

148
180
181

217, 218
234

264-265

331

355-356
367

435, 436
476

621, 622
136.01 79, 80

465

474

137.0 1 633
137.0 2 562

141.0 1 20, 21
332
398

425

141.03 20
141.04 151
143.02 2
143.03 1

152

143.05 2
70, 71
152-153

397, 398
147.0 1 ....514, 515
147.02 398, 401

478- 479
645

147.03 tol47.05 645
147.03 403- 404

488

147.05 404
488

147.08 488
147.09 479
152.03 607-608
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Stats. Page Sec. Stats. Page

Sec. 152.04 608 215.03 .... 231

158.01 572 215.14 to 215.19 231

168 03 296 215.14 .... 232
572 215.31 231

158.11 572 391

159.05 419 215.32 391

165.01 ...17, 18 522, 523
69 215.38to 215.47........ 300

74- 75 215.38 .... 230
193 215.39 .... 230
195 215.40 .... 301

210, 211 215.44 .... 301
247, 248 216.01 229, 230, 232
288, 289 220.05 .522-524

313 220.08 214, 215
341, 342 225

374 339, 340
376 377, 378

402, 403 221.01 et seq 218
631 221.03 ..37, 38

166.07 88 272
167.21 293 221 04 .  272
172.01. 580 221.05 .... 38
174.10 ...... 134 221.06 .  .. 38
175.07 80- 81 221.24 •.... 219
180.01 41 221.26 225
180.02 170 221.42 361

180.06 ..277, 278 470
180.07 41 224.01 394

277, 278 224.02 .272, 273
180.10 73 393-395

278 224.03 229
181.01 et seq 377 394
181.02 379 226.02 181 182
181.03 ..218, 219 368-369

358 509, 510
182.19 ...... 73 520
183.25 to 183.45.. 463 585
183.25 to 183.44.. 125 226.14 .  109
183.25 ...125-126 491
183.26 126 252.03 ... 299

464 21006 554
183.27 452 2217 561
183.28 ...463 464 2218 559 561
185.16 . .189, 190 2220 561 562
194.01 ..280, 281 2260 .  502
194.02 2261 502
195.19 ...602-603 2261o 503
196.01 22616 581 582
196.50 2261p . 503
197.01 2261g .. 503
201.02to 201.19.. 260 2262 502
201.03 260 2263 502
202.11 2328 633
204.01 2329
204.11 497 2330 ... 564
206.26 2339n-2 168
207.01 ..232, 233 2339M-5 168
208.05 ...622-623 2360n .  . 633
210.01 389 2374
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Stats. Page
Sec. 2564m 204

2597 134
259 8 134
2864 97
2930 97
2982 363
3180a 17
3200 388
3201 388
320 2 388
3298 433, 434
3302 298, 299
3305 434
3347dd . 47

161

404-405

3716a 47, 48
361-363

450, 451
3982 506
39956 506
4225a 15
4282 et seq 378
4363 283
4374a 640
4380 423, 425
4398 374, 375
4415 305
4416a 16
44166 302-304

411, 412
4423 314

543

643, 644
4438A: 643

573

44466 529
4490 199

627

4523 462
4529 462
4531 258
4537 462, 463
4539 259

Stats. Page

Sec. 4543t; 102
595

4545 595
4548n 309
4548p 309
4549 114, 115

493, 494, 496, 497
654, 655

4552a 406
4568m 314
4587c 227
4595 104, 105
4599m 50

199

4599n 50
4601aa "..329, 330
4608fc-l 443
4629 198
4631 198
4635 111-113

371, 372
652, 653

4635a 314
452

46356 314
453

4637 141
470 7 349, 350
4708 349, 350
4709 349, 350
471 0 349, 350
4713 342, 343
4738 375
473 9 288
4744 223
4776 381
4792 350
4809 223
4971 386

472

516

4974 412, 413
4986 204
498 7 204

Stock dividends. See Corporations.
Stout institute. See Appropriations and Expenditures.
Stout institute. See Education.
Sunday closing law. See Criminal Law.
Supervising teacher. See Education.
Supervisor, city. See Public Officers.
Supervisor, town. See Public Officers.
Supervisor, village. See Public Officers.
Swing bridges. See Bridges and Highways.
Tax deeds. See Taxation.
Tax sales. See Taxation.
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TAXATION

Cemetery—tract is exempt although hay cut upon it is sold
and building temporarily leased 43

Occupation tax—penalties of city and of county failing to
pay over to county and to state shares of coal dock
taxes 57

Real estate taxes may be collected from personal property
of owner or occupant 100

Tax deed—notice of intention to apply for, may be given
prior to expiration of redemption period 121

Cemetery—ti-act of land owned by association was exempt in
1922, although but one burial was made in that year and
none theretofore 122

Tax sale—tracts of land separately owned and returned
separately on assessment roll must be described sepa
rately 140

Church property'—exempt from general taxes, although
assessed valuation is counted in determining average
valuation per front foot 144

Drainage assessment—town treasurer may accept payment
of general tax on land, leaving unpaid drainage assess
ment which taxpayer declines to pay 157

Special assessments for street improvements and for de
linquent taxes for water rentals and electric light
charges when plants are municipally owned—to be sepa
rately entered upon tax rolls and separately returned,
separate sale made and separate tax certificate issued.. 242

Domestic mutual insurance companv not organized under
1896 to 1900, Stats. 1898 (201.02 to 201.19, Stats.) is
exempt; commissioner of insurance is not required to
collect taxes for 1923 from such company; claim for re
covery of taxes paid in 1923 is barred 260

Local telephone company not required to pay gross receipts
license fee upon sums collected for toll service kept
separate from its other receipts and turned over in toto
to larger company, which pays fee thereon 266

Local telephone companies operating on mutual plan must
file reports and pay gross receipts tax 267

Tax sales—resolution of county board constituting continu
ing direction for sale and assignment of tax certificate
held by county if unmodified or unrevoked by subsequent
resolution continues to govern 274

Parsonage owned by minister not exempt 291
Interest—in action of debt to collect delinquent personal

property tax, time for payment of which has not been
postponed, 6% interest may be recovered on amount of
tax plus 2% penalty 294

After tax roll is turned over to town treasurer for collec
tion town may obtain further loans 315

Money collected by county treasurer on account of unpaid
contractor's certificates must be -delivered to certificate
owner on demand 317 416

Expenses of advertising land for delinquent tax sale may '
be retained by county 317

Inheritance tax—state treasurer to refund, on receipt of
transcript of county court showing facts, if illegally
assessed and paid into state treasury provided applica
tion is made within one year from date of payment 353

Drainage tax—county not held liable for future assessments
on land bid in by county for nonpayment 363
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TAXATION—Continued
Resolution of county board authorizing county treasurer to

bid in lands sold for taxes except lands incumbered by
mortgage and permitting mortgagee to become pur
chaser at tax sale, is void ' V. t" V "

Drainage assessments—county is liable, on lands bid in by
county for payment of drainage taxes under farm dram-
age law "J "il'

School district tax—amount of tax that may be raised by
school districts in 1924 is based on assessed valuation
of 1923 and is not affected by homestead tax exemption;
limitation next year is 2'^% of assessed valuation of
current year exclusive of homestead tax exemption
taken by owners in current year - • • •

Board of education of city of Madison has no power to levy
taxes for school purposes; such power is vested in com
mon council subject to limitation in 62.12 (4).........

Drainage assessment—counties liable on certificates bid m
by counties from 1920 to 1923 are still liable after en
actment of ch. 327, L. 1923 AAAo

Highways on plat made and recorded under 2260 to 2263
are not subject

Payment to school district has priority even though such
payment results in deficiency in other funds of town....

Taxation—lands and schoolhouse thereon owned by school
district are exempt, even though schoolhouse may be
rented to private person for residence purposes

Escheat estate—neither state nor commissioners of public
lands are liable on account of unpaid taxes assessed
against lands escheated to state and later sold; there
is no authority to adjust such taxes •

Escheat estate—taxes assessed against lands escheated to
state after death of owner are void

City council may levy tax more than sufficient to cover oper
ating expenses of school system and create fund to be
used for building high school, provided levy together
with levy for all other purposes does not exceed 3^*70
of assessed valuation plus .8 of 1% on said valuation....

Redemption notices should be published once a week for four
successive weeks in order to avoid any question as to
sufficiency of publication • •

Dwelling rented by religious organization for use of teacher
in parish school who assists pastor is not exempt

Five hundred dollar exemption should be deducted to deter
mine limit of amount of vocational taxes under 41.13...

County has no interest in and cannot maintain action to re
cover joint school district taxes erroneously certified to
town clerk by district clerk so that ward of city formerly
in joint district paid no tax.

Drainage assessments—county is not obliged to refund to
purchasers of drainage tax certificates amounts paid
thei-efor merely because county holds prior certificates
in trust; is obliged to refund to holders of illegal tax
certificates amounts paid and interest

Refunds^—county should charge drainage district with
amount when made because of illegal certificates, with
interest, and should deduct it from amount in his hands
due commissioners of district; if payment has been made
to commissioners without such deduction, county may

409

418

440

489

532

563

567

567

590

593

599

618

634

637
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TAXATION—Continued

recovei* amount from district 637
When county determines to have tax deeds issued to county

on all tax certificates held by county on which deeds are
due, it is duty of county clerk to issue such deeds 646

Drainage assessments—under provisions of 1379—24, Stats.
1919, county has no liability to drainage commissioners
for face value of certificates in possession of county
offered for sale but not sold 648

Teachers' retirement act. See Education.
Threats to accuse of crime. See Criminal Law.
Town assessor. See Public Officers—assessor, town.
Town board members. See Public Officers.
Town chairman. See Public Officers.
Town clerk. See Public Officers.
Town mutual insurance companies. See Insurance.
Town supervisors. See Elections.
Town supervisors. See Public Officers—supervisor, town.
Towns. See Municipal Cox'porations.
Tractors. See Automobiles.

TRADE REGULATION

Trust—proposed "fair price cheese board" will not violate
law so long as coex-cive measures are not used to main
tain price and board reflects fair judgment of classes
interested in price 27

Collection agency—bond required under 127.01 applies to
justice of peace upon conditions named 38

Trading stamps—coupon forming part of advertisement in
newspaper entitling person presenting it to calendar not
violation of law if "others than coupon holders can obtain
calendars 39

Warehouseman—cox-poration foi-med for purpose of engag
ing in manufacturing business may amend its articles to
permit it to engage in public warehouse business 41

Collection agency—firm doing only its own collecting, though
under name different from its own, not liable to furnish
bond 51

Trading stamps—publishing in newspaper coupons which,
when accompanied by certain amount of money at news
paper office or at another designated place, entitle holder
to article of merchandise, constitutes violation of law... 52

Real estate bx-okers boax'd may refuse consent to withdx*awal
of application for renewal of bx-oker's license 78

Monopoly^ompany operating group of retail stores does
not violate law in cutting price at one store to meet com
petitor's 133

Trading stamps—giving of tickets with purchase of mer
chandise entitling holder of most tickets at end of cer
tain period to automobile violates 134.01 139

Trading stamps—coupons redeemable only in cash not un
lawful by reason of fact that in advertisements of them
sale of dishpans is announced 148

Chattel mortgage loan—pex-mit must be obtained from com
missioner of banking; he may refuse to issue permit
when certificate shows illegal charges to be made 170

Tx'ading stamps—device for playing nickels which indicates
to player whether mints or premium coupons will be ob
tained, latter not producing mints when played into ma
chine, is violation of trading stamp law 178

/ L.,.
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TRADE REGULATION—Continued

Trading stamps—printing in newspaper of advertisement
containing coupon redeemable in goods, wares or mer
chandise privilege by advertiser and sale of such news
paper in usual manner constitutes violation of law by
publisher 181

Trading stamps—scheme by which highest totals of receipts
given for purchases at cei-tain stores entitle holders of
receipts to certain articles is violation of law 216

Trading stamps—law forbids sale at retail of individual cans
of syrup with labels attached when manufacturer adver
tises in this state that labels may be exchanged in an
other state for merchandise; so construed, statute is con
stitutional 234

Trading stamps—contest conducted by newspaper in which
signing of coupon entitled holder to become contestant
for prize is violation of law; contest open to all, whether
signers or not, is not violation 264

Interest—right to loan money on chattel securities and to
make charges specified in 115.07 (3) is authorized;
commissioner of banking has no discretionary power in
issuing permit 296

Trading stamps—issuance of coupons by merchant with sale
of goods, entitling holder to exchange coupons for china-
ware, constitutes violation of trading stamp law 331

Monopoly—rendering free transportation for dairy products
is not discrimination if offered to all patrons alike 335

Trading stamps—distribution of slips in form of order by
himself on himself, by merchant, agreeing to accept
same in part payment of purchase of goods to amount of
$10 or more, not given in connection with sale of goods,
wares, etc., not violation of any law of state 355

Trading stamps—plan whereby goods advertised may be ob
tained at price advertised, by noncoupon holders as well
as by coupon holders, not violation of law 367

Trust—refusal to sell real property unless condition is in
serted in deed prohibiting use of property for manufac
ture of milk products, not violation of law; agreement
embracing condition might be illegal 402

Trading stamps—issuance in connection with sale of ice
cream of coupon entitling holder to merchandise value
in exchange therefor violates law 435

Trading stamps—card issued with purchase of goods provid
ing for merchandise privilege not redeemable only in
cash violates law 475

Restraint of trade—contract by automoliile dealer not to
handle used cars, which is subject to two weeks' cancel
lation clause but contains no limitation upon territory
fpm which dealer is excluded, is limited reasonably in
time but not in space; is unlawful unless court can say
that no detriment to public exists 482

Unfair competition—issuance of statement by creamery to
patrons containing fraudulent computation of figures as
to price paid for butter fat is unfair method of com
petition 5J2

Unfair competition—untrue, deceptive or misleading adver
tising may be enjoined by administrative order of de
partment of markets 543
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TRADE REGULATION—Continued
Trading stamps—giving of slip with retail purchase of flour

which entitles purchaser, upon presentation thereof
with certain sum of money, to purchase griddle, which
privilege is not available to others, violates law

Collection agency—bond is not required for bureau operating
under trade name when parties are Wisconsin attorneys

621

642

Trading stamps. See Trade Regulation.
Trailers. See Automobiles.
Transient merchants. See Peddlers.
Transportation of pupils. See Education.
Trucks. See Automobiles. , ^ • i. •
Trust funds—state historical society cannot lawfully invest in

bonds of foreign nation Z,'.' 'Aie'
Trustee of county asylum and poor farm. See Public Officers.
Trusts. See Trade Regulation.

TUBERCULOSIS SANATORIUMS
One who has not resided in state one year may not be ad

mitted to county sanatorium •
Judge may order father or other relatives of indigent child

to pay cost of maintenance after approval of applica
tion for admission as county charge 405

75

334

Tuition. See Education.
Unfair competition. See Trade Regulation.
Union free high schools. See School Districts.

UNIVERSITY

Soldiers' funds—extension division entitled to reimburse
ment for increased cost of operation due to enrollment
of soldiers' educational bonus students at day school at
Milwaukee during first and second semesters of 1923-
1924

Library school—teachers come under provisions of teachers
retirement act as members of public school retii'ement
association

Village board. See Public Officers.
Village clerk. See Public Officers.
Village health officer. See Public Health—health officer, village.
Village health officer. See Public Officers—health officer, village.
Village president. See Elections.
Village president. See Public Officers.
Village supervisor. See Public Officers—supervisor, village.
Villages. See Municipal Corp«)rations.
Vocational education. See Appropriations and Expenditures.
Vocational education. See Education.
Warehousemen. See Trade Regulation.
Water power. See Municipal Corporations.
Weed commissioner. See Agriculture.

WEIGHTS AND MEASURES
False branding—sale of cold storage eggs in carton labeled

"Sta-fresh" and "Cold Stored" violates 111.09 <1) and
4601(ki. • • 329

Sealer of weights and measures, city—may not charge fee
for performance of official duties 344
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Wisconsin veterans' home, board of managers. See Bonds.
Wisconsin veterans' home, board of managers. See Public Officers.
Women's hours of labor. See Labor.

WORDS AND PHRASES

Schoolhouse—structure containing assembly hall, gymna
sium and classrooms comes within terms of appropria
tion for building schoolhouse 36

Banking—leaving money with cashier under agreement that
it was to be loaned out on real estate mortgages but was
kept separate from bank funds not banking trans
action; acting as loaning agent declared not banking
business by statute 272

Agricultural pursuit—employment in greenhouse is not,
within meaning of 103.05(6) (d) 336

"Dealer" and "baker" as used in 4608fe—1, subsec. 2, are not
synonymous 443
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