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Charitable and Penal Institutions—Industrial School for Girls
—Education—Compulsory Education—Paroled inmate of indus
trial school for girls is amenable to ch. 411, Laws 1921.

Board of Control.

January 3, 1922.

AtUntion Mr. M. J. Tappins, Secretary.

Ch. 411, laws of 1921, relates solely to compulsory education
of children until they attain the age of eighteen years and until
they complete the school term during which they reach such age.
It operates upon the children directly, and on employers only
incidentally and to such extent as is necessary to prevent the re
lation of master and servant from impeding the accomplish
ment of the purpose of the law.
You inquire whether in my opinion this or any other statute

enacted in 1921 will "interfere" with the practice of the board
of control in placing out for employment inmates of the indus
trial school for girls before such inmates have attained the age
of eighteen years.
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Ch. 411 will not prevent, and it will interfere with such prac
tice only to the extent that the practice must be eonducted in
such manner as will permit the girls so placed out to comply
with its terms, for it is my opinion that the board of control
cannot place these girls out for employment without regard to
the provisions of the compulsory education law.

Children who are in the custody of the board by virtue of
their commitment to the industrial school for girls manifestly
need education at least as much as ordinary children, and sound
public policy impels us to reject any interpretation of the stat
utes that would permit them to be deprived of the educational
advantages of which all other children are required as well as
privileged to avail themselves.

This department has heretofore given as its opinion that a
child not in the custody of the state in one of its institutions who
refuses to go to school in compliance with this law may be ad
judged delinquent and as such committed to an industrial school.
(X Op. Atty. Gen. 1069.) It would be an anomaly to say that
the board might put such a child out at work without regard to
the compulsory education law, since the result of such reasoning
would permit the board to do for the child just the thing for
the doing of which of her own volition she was adjudged de
linquent.

The board has only such authority to place out for employ
ment an inmate of the industrial school for girls as is conferred
upon it by sec. 57.07, Stats. The part thereof here pertinent
reads:

"The state board of control may parole any inmate in the
•  * • industrial school for girls, whenever suitable employ
ment has been secured for such inmate, and her past conduct for
a reasonable time has satisfied said board that she will be law-
abiding, * *

"When it is considered that the statutes (sec. 48.14) describe

the industrial school for girls as the place of confinement and
instruction of all female children within the age limits described
in sec. 48.15, it is apparent that one of the primary purposes of
commitment to the industrial school is to insure instruction for
the girl. That being true, can it be said that employment which
precludes school attendance is suitable?
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The duty is enjoined upon the board (sec. 48.17) to cause the
girls committed to this school to be placed at such employments
and to be instructed in such branches of useful knowledge as
shall be suitable to their years and capacities. This duty is not
limited to the girls "confined" in the industrial school for girls,
but extends to all that have been committed so long as they are in
the legal custody of said board, and, by the express terms of the
second paragraph of sec. 57.07.

"Every such paroled inmate remains in the legal custody
of said board, * *

While the board has discretion in determining the amount of
instruction suitable to the years and capacities of the child, it
is my opinion that such discretion is limited, in so far as the
minimum amount of instruction is concerned, by the legislative
judgment of a proper minimum expressed in ch. 411, laws of
1921.

It may also be questioned that the board could be said to be

satisfied that a girl would be law-abiding if it placed her in em

ployment that precluded her abiding by the provisions of ch. 411,

laws of 1921.

While the state is not bound by the requirements of a general

law, that principle cannot apply to the board of control in this
situation. Neither can it be said that the status of a paroled

inmate of the industrial school for girls is in all cases like that

of a paroled convict, which differs from the status of a citizen.
Inmates of the industrial school for girls who have been paroled
are amenable to all of the laws of the state and cannot violate

any of them, including the compulsory education law.

Confinement in the industrial school is not such a restraint

of liberty as necessarily requires a trial by jury before sentence
or commitment, for one of the classes of girls who may be con
fined in this institution is those found delinquent by a juvenile

court. Wisconsin Industrial School for Girls v. Clark County,
103 Wis. 651; State v. Scholl, 167 Wis. 504.

What I have said herein reg'arding the purpose of commitment

to this school, as well as the status of its inmates, finds support in

the following language of Justice Marshall in the Clark County
case above cited. Speaking there of a girl committed to the in
dustrial school for girls by the county judge of Clark county,

the court said, pp. 664-665:
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i<# * * Sucli a proceeding is not a trial for an offense

requiring a common-law, or any, jury. * * *. As said, in
substance, in the Ferrier Case, the proceeding is not one accord
ing to the course of the common law in which the right of trial
by jury is guaranteed, but a mere statutory proceeding for the
accomplishment of the protection of the helpless, which object
was accomplished before the constitution without the enjoyment
of a jury trial. There is no restraint upon the natural liberty
of children contemplated by such a law,'—none whatever; but
rather the placing of them under the natural restraint, so far as
practicable, that should be, but is not, exercised by parental
authority. * * *. q'he design is not punishment, nor the
restraint imprisonment, any more than is the wholesome re
straint which a parent exercises over his child. * * *. Every
statute which is designed to give protection, care, and training
to children, as a needed substitute for parental authority and
performance of parental duty, is but a recognition of the duty
of the state, as the legitimate guardian and protector of children
where other guardianship fails."

This distinction in status between at least some of the paroled
inmates of the industiral school for girls and paroled convicts is
emphasized by sec. 48.10, subsee. (2), Stats., which provides that

evidence of conviction in a juvenile court shall not be admis

sible in any other court. A proceeding in a juvenile court as a

result of w^hieh a child may be committed to the industrial school
is not a trial for an "offense"; it is a proceeding to determine
the necessity of the state's taking the child under its direct guar
dianship for the child's protection. It will also be noted from
sec. 48.16, Stats., that the board of control is given authority to
discharge a child from the school before the conclusion of the
term for which it was committed.

I take it that you are asking advice merely as to the duty
of the board of control toward the child committed to its cus

tody, and are not concerned with what may happen if the board
violates that duty. I therefore will not discuss the remedies that
might be available to compel observance of the compulsory edu
cation law, and confine my expression of opinion to this: In
paroling girls within the designated age from the industrial
school for girls, the board has authority to place them in such
places of employment only as will not preclude compliance with
ch. 411, laws of 1921; and the board should require compliance
with the terms of that law as a condition of the employment.

WJM
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Autoniohiles—Words (Did Phrases—Vehicle—Term "vehicle"
as used in sec. 1636—57/i is broad enough to include auto
mobile bus of weight therein designated; that section is supple
mental to see. 1636—49, which is regulation of such and other
vehicles based solely on speed.

January 4, 1922.
D. K. Allen,

District Attorney,

Oshkosh, Wisconsin.

You desire my opinion as to the application of sec. 1636—57/i

to automobile busses weighing 8,900 pounds when empty, and
probably more than 5 tons when loaded.

The question arises from the arrest hy county motorcycle
officers of drivers of such busses, when operating them at a speed
exceeding 20 miles per hour over a concrete federal state high
way of your county. The attorney for the company takes the
position that the provisions of sec. 1636—57/i do not apply to any
vehicle which comes within the classification and description of
vehicles described in sec. 1636—19. There can be no question
but that automobile busses are included within the provisions
of sec. 1636—49, for such vehicles are expressly designated there
in as "passenger automobile bus." By the terms of such statute
the speed is limited within the corporate limits of any city or
village, or through any unincorporated settlement containing
more than ten houses or places of business, to a speed not ex
ceeding fifteen miles per hour, except where the houses or busi
ness places, or both, shall average more than two hundred feet
apart, where a safe speed not exceeding twenty miles an hour
may be used. Outside of such settlements or the corporate
limits of any city or village the speed is limited to thirty miles
per hour.

This statutory regulation is based entirely on speed without
reference to weight, but we cannot agree with the contention of
the attorney for the company that it is an exclusive regulation
of speed of automobile busses. In fact, sec. 1636—49fl, is, as to
certain highways therein defined, an additional regulation of all
motor vehicles on Class A and Class B highways. Class A high
ways includes those upon which a motor vehicle weighing not to
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exceed 12 tons may be used. Class B highways includes those
upon which a motor vehicle not exceeding 7 tons when loaded
may be used. By this classification of highways, an additional
regulation of automobile busses is imposed, based entirely upon
weight.

See. 1636—57/i reads as follows:

"No vehicle weighing more than three tons and less than six
tons, including the weight of vehicle and load, if equipped with
pneumatic tires, shall be operated at a speed to exceed twenty
miles per hour, and if equipped with two or more solid rubber
tires, the speed shall not exceed sixteen miles per hour. No
vehicle weighing six tons or more, including the weight of ve
hicle and load, shall be operated in excess of sixteen miles per
hour if equipped with i)neuinatic tires or in excess of twelve
miles per hour if equipped with two or more solid rubber tires.
All vehicles weighing more than three tons, including the weight
of vehicle and load, provided with metal tires shall be limited
to a speed not to exceed six miles per hour whenever operated,
which provision shall apply to trailers having steel tires drawn
either by animals or by motor vehicles. These speed limits shall
supplement and not replace those specified elsewhere in the
statutes.''

In our opinion the term "vehicle" as used in that section in
cludes every tj'pe of vehicle, whether automotive or propelled by
power supplied outside the vehicle, providing it comes within
the weight limits fixed by the statute. The term "vehicle" is
too broad and is used throughout the chapter in which this sec
tion is found, in so broad a sense as to preclude any construction
which would limit it to motor trucks. For instance, could it be

said that sec. 1636—57/., prohibiting parking or leaving any ve
hicle along, upon, or within the limits of any public highway
except to make absolutely necessary repairs, in such manner as
to interfere with the free passage of vehicles, excludes any kind
of a vehicle? Sec. 1636- 57/i is not the only regulation governing
vehicles of the weights therein described. That section is sup
plementary to the regulation based solely upon speed, in my
opinion.

WJM >
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Puhlic Officers—Department of Markets—Public Records—
Right of public inspection of property and things referred to in

sec. 18.01, Stats., is limited to such as officer having custody

thereof is under legal duty to preserve and does not embrace

such documents as he may lawfully have in his possession merely
from desire to retain for his convenience or that of his deputies.

January 4, 1922.

Edward Nordman,

Comniissio7ier of Markets.

You desire to know whether in our opinion a condensery oper
ator who has reported the price paid for "milk, in accordance

with the order of your department, may demand that you

divulge to him a report of prices paid by competing conden-
series.

Whatever right he has to demand either an inspection of these
reports or a certified copy thereof must be found in the statutes,
for under the common law a public official may refuse such in
spection on one of two grounds: first, where the applicant has
no interest in the document; second, where, although the ap

plicant has sufficient interest, it would be against public policy
to disclose privileged matter or would embarrass the official in
the exercise of his duties. The modern common law appears to

require that the party must have a direct and tangible interest,
as distinct from a curious, speculative, malicious or political
motive. King v. Justices, 6 Ad. & El. (Eng.) 84, 101 (1837) ;
Brewer v. Watson, 71 Ala. 299, 304, 305; Bequest of Caswell,

18 R. I. 835, 836; State v. Williams, 110 Tenn. 549, 590; State
V. King, 154 Ind. 621, 625; Hanson v. Eickstaedt, 69 Wis. 538,
545.

Greenleaf in his work on Evidence, 1 (16th ed.) sec. 476, says

of denial of inspection on the second ground:

"But, in all cases of public writings, if the disclosure of their
contents would, either in the judgment of the Court or of the
chief executive magistrate, or of the head of department, in
whose custody or under whose control they may be kept, be in
jurious to the public interests, an inspection will not be
granted."

'V
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To the same effect see Phelan v. State, 76 Ala. 49, 50; Owens

V. Woolridge, 22 Co. Ct. Rpts. (Pa.) 237, 240; Schmedding v.
Mag, 85 Mich. 1.

Access may be refused for the sole reason that the records are
privileged, Mass Mat. Life Ins. Co. v. Board of Trustees, 178

Mich. 193; Matter of Egan, 205 N. Y. 147, 157, or because the
official would thereby be embarrassed in the exercise of his

duties: King v. Bahh, 3 Term. Rep. (Eng.) 579; Day v. But
ton, 96 Mich. 600; People v. Richards, 99 N. Y. 620.

The statutes of Wisconsin, however, which confer the right of
access to public records, abolish the common law requirement of

"interest" and make the right available to all persons. Mus-
hack V. Schaefer, 115 Wis. 357; Hanson v. Eichstaedt, 69 Wis.

538; Op. Atty. Gen. (Wis.) for 1910, 820.

The rule of the common law is abrogated by and the applicant
must find his rights granted in sec. 18.01, reading as follows:

"Custody and delivery of oflBcial property and records.

(1) Each and every officer of the state, or of any county, town,
city, village, school district, or other municipality or district, is
the legal custodian of and shall safely keep and preserve all
property and things received from his predecessor or other per
sons and required by law to be filed, deposited, or kept in his
office, or which are in the lawful possession or control of him
self or his deputies, or to the possession or control of which he
or they may be lawfully entitled, as such officers.

" (2) Except as expressly provided otherwise, any person may
with proper care, during office hours and subject to such orders
or regulations as the custodian thereof may prescribe, examine or
copy any of the property or things meniioned in subsection
(1)."

The right of the party to demand a certified copy of papers in

the possession of the department exists under sec. 4148, Wis.
Stats., which reads:

"A copy, of any document or paper filed, deposited, entered,
kept or recorded or of any record, made or kept pursuant to law,
in any public office or with any public officer of the United
States, or of this state, or of any town, school district, county or
municipality herein, or any public body or board created under
any statute of the state, being certified as provided in the next
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section, shall be received in evidence in all cases in like manner
and with like effect as the original. If any such officer, upon
being tendered his legal fees therefor, shall Unreasonably re
fuse to furnish any such certified copy to any applicant for the
same he shall forfeit not less than twenty nor more than one
hundred dollars, one-half to the person prosecuting therefor."

It is not within the province of the attorney general to ques

tion whether the legislature in abrogating the rules of the com
mon law, which justify an official to refuse inspection of docu

ments in his possession either on the ground that the party
seeking the inspection had no interest or because an inspection
thereof would be against the public interest, was wise. It is
merely for us to construe the language used by the legislature
and determine what it has done. If the report referred to in
your communication is one

"required by law to be filed, deposited, or kept in your office,"

the applicant is entitled to inspection thereof. If it is not such

a record, it is then your power and authority to deny such in
spection, for as I read the statute first herein quoted, sec. 18.01,

it refers only to such property and things as the officer-is under

a legal duty or obligation to preserve, and it does not embrace
every document or memorandum that may be found in a public
office at any time. In other wnrds, any document or memorandum
or report that a public officer ha^^ a right to destroy is not
embraced within the terms of the statute, notwithstanding that

it could be said to be in h.is lawful possession if he did in fact

preserve it. I distinguish such from those required to be kept,
on the ground that the phrase "lawful possession or control

of himself or his deputies" means a possession or control re

sulting from a legal duty rather than from a mei-e lawful desire
to retain such possession or control for future reference of him

self or his assistants.

The sound and beneficent rules of the common law governing

a person's right of access to public records have unquestionably
been modified by sec. 18.01 and see. 4148 of the statutes, and

the legislature has seen fit to relax the requirements of the com
mon law rules with respect to such documents or property as
a public officer is under a legal obligation to retain in his office,

and subsec. (2), sec. 18.01, which authorizes the custodian

■It
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thereof to prescribe orders and regulations governing the exam
ination or copying of such records only clothes the official with

authority to take reasonable steps to protect the records against
loss or mutilation and to confine the examination or copying
within reasonable limits as to time, place and amount. This

construction which I have adopted that' the statute permitting
inspection is limited to such documents as the officer is under

a legal obligation to preserve is in harmony with the title of the

section "custody and delivery of official records," and with the
theory that the state means only to embrace and cover official or

public property and records. It is manifest that to extend it to
unofficial memoranda or documents kept for the convenience of
an officer would be disastrous from a standpoint of public policy,
for it might be argued under such a construction that evidence

gathered by the state against a criminal who had consipred
against the peace and dignity of the state might before his trial
be subjected to his examination, with the result that his convic
tion would be impossible. Unless, therefore, it clearly appears
that this was the unquestionable legislative intent, such a con
struction ought not to be put upon the statute as would jeopard
ize the interests of the government.
WJM

Public Officers—County Board—County Officers—No law,
parliamentary or statutory, requires that resolution fixing sal
aries of county officers be adopted by roll call vote.

January 5, 1922.
G. A. Ingram,

District Attorney,
Durand, Wisconsin.

You have requested my opinion as to whether proceedings of
your county board submitted in your letter of January 3, 1922,

were valid. You suggest that it has been your understanding
that any action of a legislative body involving an appropriation
can only be effectively taken on a roll call with an aye and no
vote, properly recorded; and you express the opinion that chs.
109 and 303, laws of 1921, as validating statutes would have no
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application to the action of your county board taken at its
January, 1921, meeting.

You state that the report of the committee was adopted upon
secret ballot only, and that the resolutions fixing deputies' sal
aries for 1922 and the salaries of the county officers commencing

January, 1923, were likewise adopted by secret ballot, no roll
call having been had upon any of the questions submitted, and
that no attempt was made to repeal any of the former acts of
the board.

The legislature of the state of Wisconsin under the authority
confeiTed by the constitution, art. IV, sec. 8, has determined the
rules of its own proceedings, and among the rules adopted by
successive legislatures- are these: That any bill providing an
appropriation must be passed by an aye and no vote determined
on roll call; but the reason that an appropriation measure must
be submitted to roll call and passed by an aye and no vote is be

cause the legislature has adopted such a rule governing its own
procedure. The effect of such a legislative rule adopted pur
suant to the constitution is to determine the procedure of the
legislature only and not of other bodies. We must look to the
statutes to determine all of the rights and powers of a county
board. Frederkk v. Douglass County, 96 Wis. 411.

The general powers of county boards are enumerated in sec.
59.07, Stats., and further special powers of county boards in
sec. 59.08, Stats.

The authority to fix the salaries of county officers, however,
is not found in either of these sections; and nowhere does it
appear therein that a vote of the county board must be taken by
ayes and noes, excepting upon a question to borrow money,
under sec. 59.07, (9), par. (c). By sec. 59.15, Stats., however,

the county board is expressly invested with the power of fixing
the salaries of the county officers in the following language:

"(1) The county board at its annual meeting shall fix the
annual salary for each county officer, including county judge,
to be elected during the ensuing year and who will be entitled
to i-eceive a salary payable out of the county treasury. The
salary so fixed shall not be increased or diminished during the
officer's term, and shall be in lieu of all fees, per diem and com
pensation for services rendered, except the following additions:
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"(3) The county board may at any time fix or change the
number of deputies, clerks and assistants that may be appointed
by any county officer and fix or change the annual salary of
each such appointee, except that the salai'ies of the undersheriff
and of the register in probate may be changed only at the an
nual meeting.
"(4) Salaries of officers or persons included within the pro

visions of subsections (1), (2) and (3) fixed by or pursuant to
law shall be and remain the salaries of such officers and persons
until changed by the county board pursuant to this section.
"(5) The county board may at any time change the com

pensation of any county officer from fees collected and retained
by him to a salary, * * *. However, if such change is made
after election or appointment of the officer, the board and such
officer shall stipulate in writing the amojint of compensation.
*  * *. The county board of any county wherein such change
has been made maj^ at any time change the compensation of any
such officer from a salary to fees collected or to part salary and
part fees collected; but no change of compensation shall be
made during tlie term for which any such officer was elected or
appointed except as provided in this subsection."

I am of the opinion that the county board has express statu
tory authority to effectively adopt the resolutions above referred
to in the manner in which it appears from the record they were
adopted.
WJM .

Agriculture — Fairs — Contracts — Coimiies—County board
may appropriate money to agricultural society.
Stockholder in such society who is member of county board

is disqualified by intei-est from voting for appropriation, but
majority of board who ai*e qualified to vote therefor may make
valid appropriation to society.

January 5, 1922.
Alvin B. Peterson,

• District Aiiorneg,

Prairie du Chien, Wisconsin.

A county board has the power to appropriate public funds to
Rny agricultural society to aid in the purchase or improvement
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of fair grounds or for the conduct of its public exhibitions.

See. 59.86, Stats. The fact that one of the members of the
county board is a member of the county fair association or other

agricultural society in favor of which the appropriation is made,

does not render the appropriation invalid. Such member of the

county board has a pecuniary interest adverse to the county,

which interest disqualifies him from voting on the motion or
resolution to make the appropriation. Oconto County v. Hall,

47 Wis. 208. Of course if he voted for the resolution and his

vote was necessary to make a majority of those voting, the resolu
tion failed and no appropriation was made. •

Such action of the coimty board creates no contract and does

not establish contractual relations between the county and the
society. The action on the part of the county board is a gift or
donation. The entire absence of a contract or attempted con

tract or of contractual relations makes sec. 4549 inapplicable.

That section deals with contracts and not with gifts. The sec

tion just mentioned is the only one we call to mind which bears

upon this question. Formerly members of the county board

wore forbidden by sec. 692 to be a party to or in any manner
interested in any contract or agreement with the county for the

purchase of any article by the county. That section was re

pealed in 1919, but if it were now in force it would not affect
the validity of an appropriation such as we are discussing be

cause that section also deals with contracts to which the county
is a party.

EEB
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Corporations—Fees—Fairy and Food—"The manufacture
and sale of ice cream and other dairy products," as expressed

purpose of corporation does not entitle it to benefit of filing fee
fixed by sec. 1772 (9) (b), because while ice cream is dairy
product within meaning of that statute expressed purpose is
broad enough to permit organization of its business as chiefly
mercantile rather than solely manufacturing.

Honorable Elmer S. Hall,

Secreiary of State.

January 9, 1922.

You have had submitted to you for filing articles of organiza
tion of a proposed Wisconsin corporation whose purpose is stated
to be "the manufacture and sale of ice cream and other dairy
products." You desire my opinion as to whether it is proper
for you to file these articles for a fee of $10, on the theory urged
by the attorney submitting them that sec. 1772, subsec. (9), par.
(b), governs.

Sec. 1772, subsec. (9), par. (b), provides that the articles of
two classes of corporations shall be filed for a fee of $10; first,

"corporations organized for the manufacture of beet sugar,
butter, cheese, or other dairy products,"

and second, corporations organized

"for the business of preparing for market, storing, and selling
products of the farms of members of such corporations."

The proposed corporation manifestly does not fall within the
second class if for no other rea.son than that the ice cream to

be manufactured and sold is not limited to the products of the
farms of the members of the corporation. Before it can be said

to fall within the first class we must be satisfied, first, that ice
cream is a dairy product and, second, that the primary purpose
of the corporation is to manufacture a dairy product.
The phrase "or other dairy products" as used in this statute

cannot be construed as meaning products made only in a dairy,
for cheese is made principally in cheese factories, and butter is

made in creameries as well as in dairies. Since these products
are classified with other dairy products, I conclude that "dairy
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products" is here used to designate products the principal in
gredient of which is milk or cream, and the other constituents
of which are relatively unimportant in bulk. It must be ad

mitted that neither cheese nor butter is composed solely of milk
or cream; it is common knowledge that butter, for instance, is
composed of butter fat, which is a dairy product, and coloring
matter and salt. Indeed, the statutes so define it. Sec. 4601—4a,
subsec. (8).

I believe that in the same sense ice cream is a dairy product.

It is defined by eh. 331, laws of 1921, as a

"frozen product made from cream, or milk and cream, and
sugar, and may contain"

other enumerated articles manifestly intended to give body or

color as well as flavor, but the minimum amount of milk fat is
prescribed at from ten to twelve per cent, according to the
variety of ice cream. It is a matter of common knowledge that
ice cream containing ten or twelve per cent milk fat would be
composed principally of milk or cream, and that the other in
gredients which are permitted by ch. 331, laws of 1921, are
relatively insignificant in bulk.

If the purpose of the corporation was stated to be "the manu
facture of ice cream and other dairy products," I would have

no hesitation in saying that it was within the class for which a
filing fee of $10 is prescribed. The purposes of the proposed
corporation, however, are not so limited. Its purpose clearly
is broad enough to include a mercantile as well as manufacturing
business, limiting its goods sold and manufactured to ice cream
and other dairy products.
A manufacturing corporation has, of course, the implied

power of disposing of its product by sale thereof, and it is
therefore unnecessary to include as one of the purposes of the
proposed corporation the sale of ice cream and other dairy
products if it is only sought to enable it to dispose of its manu
factured product.

To engage in the business of vending ice cream and other
dairy products other than such sale as would be necessary to
dispose of its own manufactured product, manifestly requires a
grant of power to sell in the articles and charter, and such a
grant is clearly given by the proposed articles.
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Inasmuch as the proposed articles will permit the organiza
tion of a business which would be principally a mercantile one,
I am of the opinion that the proposed articles do not bring this
corporation within the class described in sec. 1772, subsec. (9),
par. (b), and that the filing fee to be required is governed by
sec. 1772, subsec. (9), par. (c) :

"By every other corporation, except as otherwise provided in
these statutes, twenty-five dollars for the articles and ten dol
lars for each sub.sequent amendment thereof, together with a
further fee of one dollar for each one thousand dollars of its
authorized capital stock in excess of twenty-five thousand dol
lars."

WJM

Education—Vocaiional Schools—Taxation—State aid granted
to vocational schools in city is not reimbursement of city for

moneys expended by it, but is supplementary to city's expendi

ture and is subject to sole control of local board of industrial
education.

Tax levy limit of lYo mills, contained in sec. 41.16 (3), relat
ing to vocational schools, applies only to local taxes levied under

sec. 41.16 (2), Stats.

January 9, 1922.

Honorable Geo. P. Hambbecht Director,
State Board of Vocational Educaiion.

In your letter of January 6 you ask whether the state and

federal aid for vocational schools which is certified to the secre

tary of state by your board under sec. 20.33, subsec. (2), par.
(b), Stats., is merely a reimbursement of the city and belongs
to the general fund in the city trca.sury or whether it becomes

a part of the funds of the local board of vocational education

and subject to its disposal.

The statute just referred to provides that after receiving the

reports of the various local boards on the first of July of each
year, your board shall certify to the secretary of .state "in favor

of the several local boards of industrial education" an amount

equal to one-half of the-local board's actual pay roll for in-
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struction and supervision in its schools during the preceding
year, within certain maximura. limits fixed in the statute. Sec.
20.33, subsee. (2), par. (c), requires the state treasurer to pay

the amount so certified "to the treasurers of the cities, towns

and villages, respectively."

The method of financing local vocational schools is set forth

in sec. 41.16, Stats. The local board is required to report to the

city council by September 1 "the amount of money required
for the next fiscal year" for the support of the vocational
schools. It is then made mandatory upon the council to levy

a tax

"which, together with the other funds provided by law and
placed at the disposal of said city, village or town for the same
purpose, shall be equal to the amount of money required by said
local board of industrial education."

The tax so collected is required to be kept separate by the city
treasurer from all other money, to be used exclusively for voca

tional education, and to be paid out by the treasurer on orders
signed by the president and secretary of the local board.

The financial scheme thus established assures to the local board

of industrial education all the money it needs for the operation

of its schools. When it makes its estimate of the needs of a

coming year, the city council must levy a tax sufficient to cover
so much of those needs as will not be met by

"other funds provided by law and placed at the disposal of said
city".

Those other funds provided by law consist of the state and fed
eral aid, amounting to one-half of the local board's pay roll for
the year. The tax levied by the council, therefore, covers only
the needs of the board other than for pay roll purposes, plus
half of the pay roll. The other half of the pay roll is taken

care of by the state. It is clear, therefore, that the money con
tributed by the state is in no sense a reimbursement of the city,
but is in addition to the money contributed by the city toward

the vocational school system. The city's contribution plus the
state's contribution make up the sum total of the cost of oper-

•li
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ating the vocational schools for the year. The entire fund, from
■whichever source derived, is required to be kept in the city
treasury as a separate fund, to be

"expended by the local board of industrial education and
•  * * paid by the town, village or city treasurer on orders
issued by said board and signed by its president and secretary."

You inquire also whether the limit of mandatory local taxa
tion for vocational schools includes state and federal aid or is
exclusive thereof. See. 41.16, subsec. (3), provides that

"the rate of tax levied for the purposes of sections 41.13 to
41.21, inclusive, in any town, village or city shall not in any one
year exceed one and one-half mills for the maintenance of all
schools created under said sections."

This provision relates, not to the amount that shall be expended
upon vocational schools, but to the amount of tax that shall be
levied for their support. Therefore, the only question that pre
sents itself is whether the one and a half mill limit relates to
the local city tax only or must be held to include the city's
proportion of a general state tax levied in aid of vocational
education.

It seems clear to me that the tax which is limited by subsec.
(3) to one and one-half mills is the same tax authorized by
subsec. (2), namely, a tax levied by the city council to raise the
money required, over and above the "other funds provided by
law," for the support of vocational schools. In other words, I
construe the statute as prescribing that the tax levied locally
for the support of the vocational schools shall not exceed the one
and one-half mill rate, and that this one and one-half mill limit,
therefore, does not incude the city's proportion of any state tax
that may Be levied to pay the state aid to vocational schools.
As a matter of fact, the state does not levy any tax for this pur
pose anyway. State aid for vocational schools is appropriated
from the general fund (sec. 20.33, Stats.), and that fund is not
derived from taxes levied on property but from income taxes,
railroad license fees, etc. The legislature has in the past adopted
the precautionary measure of levying a nominal state tax of
$100 on all the taxable property in the state (sec. 637, laws of
1919), but even that formality appears to have been omitted by
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the legislature of 1921. So, as a practical proposition, the tax
levy limit fixed by sec. 41.16, subsec. (3), can refer to nothing
except local taxation.
RMII

Bridges and Jlighwaijs—Streets—Municipal Corporations—
Cities—City council probably has power to narrow street under
express power to alter or vacate streets.

City council may locate sidewalk at property line or at any
practicable distance therefrom and may disregard center line of
street in building roadway; it should express this power to avoid
curves and jogs therein when public Interest will be promoted
thereby.

Highway commission has same power as to roads on state
trunk highway system.

January 10, 1922.

C. A. Ingram,

District Attorney,

Durand, AViseonsin.

You ask for the opinion of the attorney general relative to the
following matter: Part of Prospect Street in the city of Du
rand was platted four rods wide and the remainder five rods
wide, the extra rod on the last named portion being entirely on
the east side of the street and constituting what might be called
an off-set or addition of a strip one rod wide on that side of the
street. The owners of the lots on the east side of the wide por

tion ask that said strip one rod wide be vacated so that the street
will have a uniform width throughout of four rods, but the

owners of the opposite side oppose the petition and insist that
if the street be narrowed the same should be effected by taking a

strip one-half rod wide from each side of the street, which
would mean a retention of an offset in the street. This street

is part of a state trunk highway. If the street be narrowed in
the manner insisted upon by the property holders on the west
side, there will be a jog in the roadway after this trunk highway
is constructed.
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You inquire as to the power of the city council to thus nar
row the wide portion of the street and also as to the power of
the state highway commission to determine the location of the
roadway to be hereafter constructed on this trunk line highway.

The citj'^ council has power to alter or discontinue any street.

"* * * The provisions of section 904 shall apply to pro
ceedings for discontinuing * * * streets * * Sec.
925.52, subsec. (30).

Sec. 904, Stats. 1917, has become sec. 61.38, Stats. The last
named section reqiiire.s as a condition of discontinuance of a part
of a street a petition of the owners of all the frontage

"upon the portion thereof sought to be discontinued, and of the
owners of more than one-half of the frontage of the lots and
lands abutting on that portion of the remainder thereof, which
lies within two thousand six hundred and fifty feet from the
ends of the portion proposed to be discontinued."

There may be doubt that the words "alter" and "discontinue"
as used in these statutes give authority to a council to narrow
a street, but we think they do give that power. The term "alter
ation" has been extended to "include a widening or narrowing
of a highway." 37 Cyc. 157.

In the construction of federal aid highways, the state highway
commission in our opinion has authority to determine what
portion of the strip of land that is subject to the public ease
ment of travel shall be fitted for traffic. The road bed con

structed for vehicle traffic may be located by the commission
anywhere witliin the bounds of the street or highway. That
roadway may be at the center or it may be nearer to one side
than it is to the other of the highway limits. Even though there
should be no narrowing of the street, the highway authorities
may ignore this jog of one rod and may construct the road bed
in total disregard of said jog.
While there may be doubt as to the authority of the city coun

cil to narrow this st)-eet by vacating a sti-ip one rod in widtli
on the east side, there is no doubt as to the practical handling
of the situation. The city authorities have the right to locate
the sidewalks in the street and may locate a sidewalk up to the
line that divides the public easement from private groimds or



Opinions of the Attorney-General 21

may place the sidewalk a foot or a rod from that line if the pub
lic interests are served thereby. In other words, the council may
continue the sidewalks along the east side of the street where the

street is four rods wide, in a direct line on the portion which is

■five rods wide. The effect would be to leave for the time being
one rod wide of the street area east of the east walk, at the Avide
part. The city council may also construct the roadway for ve
hicles in disregard of this difference of width in the two parts of
the street and at the same time have the sidewalks folloAv the lot
lines. It is my idea that the proper action for the council to
take and one which entirely preserves all the idghts of the public
is to locate the east sidewalk on the wide portion of the street
one rod distant from the lot line on the east side, thus preserving
the public rights in the entire width of street and avoiding any
legal difficulties.
EEB

Public Officers—Notanj Public—Words not required by stat
ute on notarial seal when added to device of seal form no part
of seal proper and do not invalidate it if it is not thereby ob
scured.

January 10,1922.
George J. Leicht,

District Attorney,
Wausau, Wisconsin.

You submit an impression of the seal of a-notary public of
your county which contains the name of the notary, the words
"Notary Public, jMarathon County, Wis.," and in addition
thereto, in the inner circle of the impression the words "My
commission expires February 23, 1925," and ask my opinion
whether this is illegal.

Sees. 174, 175 and 176a, Stats. 1919, are renumbered by ch.
13, laws of 1921, sec. 1636—226, subsecs. (2) to (4) respectively.

Subsec. (2) prescribes the official seal of a notary public as
folloAvs:
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"* # * engraved official seal which shall make a dis

tinct and legible impression on paper, giving his name, office
and county, * *

Subsec. (4) reads as follows:

"All certificates of acknowledgments of deeds and other con
veyances or any other written instrument required or author
ized by law to be acknowledged before any notary public within
the state of Wisconsin, shall be attested by a clear impression
of the official seal of said officer, and in addition thereto shall
be written or stamped the day, month and year, when the com
mission of the said notary public will expire."

This subsection manifestly intended to require that in addition

to the notarial seal being affixed to the instrument described

there shall be written or stamped thereon the day, month and
year when the commission of said notary public will expire.

It is my opinion that the subsection last above quoted permits
the day, month and year when the commission of said notary
public will expire to be affixed to the certificate of acknowledge
ment by either writing the words or stamping them across the
same, and does not require the phrase "My commission expires
February 23, 1925" to be added to the official seal.

Since the seal the impression of which you have submitted
contains all that the statute requires, it is in my opinion a legal
seal, and the additional matter placed thex'con does'not make it

illegal. Tliis is in harmony with the opinion of Attorney Gen
eral Sturdevant rendered in 1904, Op. Atty. Gen. for 1904, 426,

in which he held that the addition of the words "Attorney-at-
law and " to a notary's official seal in such manner that, as is the
case with the added words in the present instance, the statu
tory seal was in no way obscured, did not invalidate the seal,
and that it complied with the statutory requirements even with
the superfluous addition.

We expressly refrain from reaffirming the opinion of the at

torney general rendered on April 24, 1901, appearing in Op.
Atty. Gen. for 1902, 121, a consideration of which is unnecessary
in answering your question.

WJM
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Criminal Law—Ganibling—Slot machine designed to indicate
number of coupons or chips that it will deliver in addition to
package of gum on next operation but paying no coupons or a
different number on successive operations is none the less gamb
ling device, because player gambles on chance of gain on subse
quent operations rather than first; its use violates sec. 4529,
Stats.

January 10, 1922.

Clive J. Strang,
District Attorney,

Grantsburg, Wisconsin.

Under date of January 5 you submit a folder describiiig a
slot machine called the K. & S. Profit Sharing Gum Vender.
You inform me that these are being placed in all pai'ts of your
section of the state and that you are informed that district at
torneys are passing them as in compliance with the law; that
you do not wish to take action until you know that you are right,
and inquire whether this department has had occasion to look
these up and find whether they comply Avith the law; that the
point made as arguing the legality of this machine is that the
number of coupons or chips that the player gets is shown in
advance so that the element of chance is done away with.
In an unpublished opinion under date of March 24, 1921, I

advised the district attorney of Sawyer county that the opera
tion of a gum vending slot machine apparently similar was a
violation of the laAV and the machine itself a gambling device.
I enclose herewith copy of that opinion, and from the descrip
tion of the machine given by the district attorney of Sawyer
county you may be able to determine whether the machine there
passed upon is identical with the K. & S. Profit Sharing Gum
Vender to which you direct my attention.
Referring to the circular you enclose, it appears from a cut of

the machine that three discs are operated by a lever which is re
leased on dropping a coin, and that each operation of the ma
chine results in evidencing, by an indicator, the amount of
coupons that will be paid by the machine on the next operation,
in addition to a package of gum.
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I quote from the circular describing the machine:

"The feature is the method by -which all element of chance is
removed, thus making every sale a legitimate transaction. By
means of the indicator, the customer kiio-^vs before he deposits
nickel, the exact amount of coupons, if any, he will receive in
addition to his gum. This number is shown plainly in the small
window of the advertising card. The vender is operated by a
single movement of the lever and automatically delivers both
gum and coupons."

From the cut and language above quoted I conclude that the
number of coupons paid by the machine upon each operation is
not uniform. In other words, on tlie first operation the machine
will pay a package of gum, and say, one or no coupons; on the
second operation a package of gum and a different number o'f
coupons.

It is my opinion that a slot machine operated as above de
scribed is a gambling device, and you should have no difficulty
in obtaining evidence to show that it was in fact used for gamb
ling. The fact that before each operation the player knows
what the machine will pay is immaterial. The element of chance

remains because he has no means of knowing what amount of
chips will be paid on the second operation and is induced to
gamble on that prospect. In practical operation it would proba
bly result in a player's not abandoning the machine so long as
the next play indicated a profitable reward. The next player
would therefore not be induced to play on the prospect of what
was to be gained by his first operation of the machine. His
inducement would lie in the unknown amount that the machine
might pay on the second or subsequent operation, and it is this
chance of a large reward upon which the players are induced to
gamble.

The operation of the machine, in my opinion, violates sec.
4529, and any person who knowingly .suffers or permits it to be
set up and used in the manner above described on any premises
owned, oceupicd or controlled by him violates see. 4531, Stats.
You do not .sufficiently describe the coupons or chips, and the

manner of their use, to enable me to determine whether their use
is a violation of sec. 1747 for the regulation of trading stamps.
In this connection I would urge upon you the necessity of sub-
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initting your own statenieiit of facts in requests for opinions,
not relyinf* upon circulars which may or may not correctly in
dicate the manner in which a questionable device is actually
being used in your county.

If the machine in question, for instance, is simply used as

a means of veiiding gum, it cleai'ly would not be such a slot ma
chine as is prohibited by statute, but would be merely an auto

matic vending machine. Nor would the machine used to vend
gum and which delivered in addition thereto a unifoi-m number
of chips or coupons bearing upon their face a stated cash value
redeemable only in cash for the amount stated thereon in the
manner prescribed by sec. 1747»i, be a violation of the statutes.

The test for you to apply on a gambling apparatus is whether
the machine pays the same number of chips on each operation or
whether the number on each succeeding operation is a matter

of chance so far as the player is concerned.
WJM

Constitutional Law—Elections—Public Officers—Justice of

Supreme Court—Constitution permits election of only one su
preme court justice for full or regular term in any year but
contains no such limitation as to filling vacancies.

Statutes provide that only one justice may be elected in any
year either for full term or to fill vacancy, and that appointee
holds till vacancy can be filled by election in year when no jus
tice is chosen.

In case of two vacancies, first election is to fill first vacancy.

January 11, 1922.

Honorable Elmer S. Hall,

Secretary of State.

You ask to be advised on the subject of the election of jus
tices of the supreme court.

September 3, 1920, Burr "W. Jones was appointed to fill the
vacancy created by the death of Chief Justice John B. Winslow,
whose term would have expired January, 1926. April 18, 1921,
Christian Doerfler was appointed to fill the vacancy created by

the death of Justice J. C. Kerwin, whose term would have ex-
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pired in January, 1925. Owing to the fact that election for a
regular or full term took place in April, 1921, both the constitu
tion and the statute forbade the election of a successor to Justice

Jones to serve the balance of the regular term for which Chief

Justice Wiuslow had been elected, and consequently there are
now two justices of the supreme court who have been appointed
to fill vacancies. Upon this state of facts you have submitted
the following questions:

1. Are successors to both Justices Jones and Doerfler to be

elected next April or can only one justice be elected at that time?

2. If only one can be chosen at the April, 1922, election, to
which of those two justices should a successor be elected ?

It is the opinion of this department that only one justice can
be elected at the approaching election, and that the justice then
elected will be chosen to succeed Justice Jones and for the un-

expired portion of Chief Justice Winslow's term.

The constitution plainly forbids the election of more than one

justice for a-full term in any one year, but we think the con
stitution does not prohibit the election of more than one justice
at a time to fill vacancies. However, the legislature seems to
have proceeded upon the theory or belief that no more than one
justice—be it for a full terra or for filling a vacancy—may be
chosen in any one year, or at the same election.

Ch. 10, Laws 1903, submitted to the people an amendment to
sec. 1, art. VII, Const., increasing the members of the court to
seven and providing that no more than one justice should be
elected in a year. The provision is in these words:

# * The supreme court shall consist of seven justices,
any four of whom shall be a quorum, to be elected as now pro
vided, not more than one each year."

Said amendment was ratified. Prior to this amendment, there
was no limitation in the constitution on the number of justices
that might be elected at one time, nor was there any such limita
tion in the statutes.

Sec. 88, Rev. Stats. 1878, provided that a vacancy in the office
of a justice of tlie supreme court should be filled by an election
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on the first Tuesday of April next after the vacancy happened,
if it happened more than twenty days prior to the election.

Said sec. 88 became sec. 94s, Stats. 1898, without material

change.

Sec. 4, eh. 10, Laws 1903, submitting the constitutional

amendment, provided, in the event of its ratification, that .said
see. 94s, Stats., was amended by adding:

"* * * In all cases of vacancy in the office of justice of the
supreme court, the person appointed to fill such vacancy shall
continue to hold his office until an election can be had in some
year in which no other justice is elected pursuant to the con
stitution and laws of the state, and until his successor has been
duly elected and qualified."

A proviso was added to this section by ch. 91, Laws 1905, to

read:

"* * * Provided that no election to fill a vacancy for jus
tice of the supreme court, circuit judge or county judge shall be
held at the time of holding the regular election for such office."

Ch. 10, Laws 1911, changed the number of days that the

vacancy must occur prior to the first Tuesday of April, in
order to be filled at such election, from twenty days to forty-

days, and provided for the notice of election.

Sec. 94s was subsequently numbered to be "8.03." The last
named section and sec. 8.02 were repealed and re-enacted by ch.
436, Laws 1921; sec. 8.02 now provides:

"All regular elections for justice, judge or superintendent
shall be held on the first Tuesday of April next prior to the ex
piration of the term. Election to fill a vacancy in the office of
justice or judge shall not be held at the time of holding the
regular election for the same office. In case of judge, such
election shall be held on the first succeeding Tuesday of April,
and in case of justice on the first succeeding Tuesday of April
when no other justice is elected. In either case, if the vacancy
occur within forty days prior to the first Tuesday of April, the
said vacancy shall not be filled until the judicial election of the
next year." Sec. 8.02, Stats.

Sec. 9, art. VII, Const., deals Avith judicial vacancies.

■yS'-i
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''When a vaeancj- shall happen in the office of judge of the
supreme or circuit courts, such vacaney shall be filled by an ap
pointment of tlie governor, which shall continue until a suc
cessor is elected and qualified; and when elected such successor
shall hold his ofiice the residue of the unexpired term. There
shall be no election for a judge or judges at any general election
for state or county officers, nor within thirty days either before
or after such election,"

This section unquestionably leaves it to the legislature to de
termine the time and manner of electing justices to fill vacancies'
on the supreme bench subject to the limitations contained in said

section. Therefore, it is not material, in view of the statutes

before quoted, to determine whether the legislature had the
power to provide for filling two vacancies at any election, for fill
ing of vacancies. Having reached that conclusion, it remains
only to determine which of the two vacancies heretofore men

tioned is to be filled at the approaching election.
Now, it will be observed that at the time Justice Jones was ap

pointed the facts and the statute made it perfectly apparent that
a justice was to be chosen for a full term, at the next election,
and, eonse(|uently, there would be an election for the unexpii-ed
term in April, 1922. That result was settled and determined

beyond question, and there would be now no question, had no
other death occurred among the members of that court. The

fact that another death did occur cannot be reasonably said to
change the time when the successor to Justice Jones is to be

elected. The time of that election was not affected by the death
of Justice Kerwin. Prior to his death, all the facts which

necessitated afi election for the unexpired portion of Chief Jus

tice Winslow's term existed, and those facts still exist. You are
in this matter to entirely disregard the fact that another vacancy
occurred in the meantime.

EEB
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'  Bridges arid Highways—Comity board resolution and map
construed to make appropriation for prospective state highway
at Marquette village and not for town highway near by.

January 11, 1922.

Wisconsin Highway Commission.

You ask to be advised in a matter of a highway on which a

portion of the proceeds of the Green Lake county highway bond

issue is to be expended.

The solution of your problem depends on which of two roads
is intended or designated by the bonding resolution. There is

some conflict in the language of the resolution, and different con

structions may be put upon the map which accompanied said
resolution, and also the notice to the electors on the bond
referendum.

The bonding resolution declares that its object is

"for the purpose of the original improvement of portions of
the State Trunk Highway System, and the County System of
Prospective State Highways, and the streets in villages and
cities hereinafter named connecting said highways,"

as shown on the red map of Green Lake county, which is made

part of the resolution.

In the allotment proceedings and specific designation of the
roads on which the funds were to be expended the resolution
names

"Road number 24 described as follows, to wit: commencing at
the intersection of the State Trunk Highway number forty-four
*  * * in the town of Kingston, Green Lake County, Wiscon-
. sin, thence north • • * in the town of Marquette, • • *
between sections 35 and 36, and easterly through section 36,
along prospective state aid highway system • *

You say that there is no reasonable doubt that the intent was

that the road should be built on the prospective state highway
system, and such is plainly and literally the purpose declared

by the resolution. But the map referred to is somewhat am

biguous, in that the tracing thereon indicates that the road
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through section 36 is not in the village of Marqnette but lie?
south of that village, whereas highway 24 on the county system

of prospective state highways extends east and west through
said village of Marquette on its main street. I understand that

the village of Marquette is not in section 36 but its south bound
ary is the north line of that section. The map before referred
to, however, does not necessarily or clearly indicate that said vil
lage is not in section 36. On the contrary, the map, especially
when read in accordance with the explanatory note thereon, in

dicates, or may be taken as indicating, that the village of Mar
quette is in section 36. The village borders on Lake Puckaway

to the nortli. The map legend says that section lines are indi

cated by a solid line. There is no single solid line either on the
north side or the south side of said section 36, certainly none

that indicates plainly that it is a section line.
Looking at the north and the south section lines of section 30,

immediately east of section 36, you will observe that if those
lines were extended across section 36 they would include the
village of Marquette.
If we keep in mind the declared purpose of improving only

those roads that are on the state trunk highway system and on

the county system of prospective state highways (and those are
the only roads which may be improved by a bond issue under
sec. 1317m-12), we are lead to the conclusion that the particular
allotment in question was intended for the improvement of high
way 24, which includes the main street of Marquette village, and
not intended for the improvement of an east and west highway
lying south of the village.
I repeat that the map may be interpreted as placing both of

the highways in question in section 36; and resorting, for a de
termination of which is intended^ to the resolution itself, we feel
obliged to conclude that the allotment was for the improvement
of the street in Marquette village, and not for the improvement

of a highway lying south thereof and which is no part of the
county system of prospective state highways.
EEB
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Criminal Law—Arrest—Intoxicating Liquors—Officer is not
justified in shooting, to prevent escape, person who does not
cany concealed weapons nor resist arrest, has not committed
felony, and was not suspected of having committed felony.

January 11, 1922.
T. J. Reinert,

District Attorney,
Antigo, Wisconsin.

In your letter of January 10 you state that on January 13
you expect the three federal officers who were involved in the

shooting affair at Elton, in your county, to return to your city
and submit to arrest in order to bring the ease to a hasty con-
elusion. You say that at the request of Judge Goodrick and
also on your own behalf you submit a que.stion as to the liability
of the officers for killing to prevent an escape from arrest, and
for this purpose you assume that all the victim did was to at
tempt to evade arrest and in his attempt to escape was shot and
killed by these officers. The penalties prescribed for violation
of ch. 441, laws of 1921, being the state prohibition enforcement
act, disclose that violations of said act are not felonies but sim
ply misdemeanors. The offenders cannot be sentenced to state
prison. The question then confronting us is whether an officer
is justified in shooting a person who has committed a misde
meanor while such person is escaping.
In 21 Am. & Eng. Ency. of Law, 2d ed., 205, we find the fol

lowing provision:

"Where a person lawfully attempts to arrest another for the
commission of a felony, and the person wliose arrest is attempted
seeks safety by flight, it is lawful for the person making the ar
rest to kill the fleeing felon if it is apparent that the arrest can
not otherwise be accomplished."

On page 206 of said volume we find the following:

"Where the offense for which the arrest is attempted, how
ever, is less than a felony, as, for instance, a misdemeanor or
a breach of the peace, the person attempting the arrest is not
justified in killing the wrongdoer merely to prevent his escape
by flight, even though he cannot otherwise be taken."
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In 3 Cyc. 891, we read:

''In arresting for felony, a peace officer, or even a private
person, acting without a warrant, may, if necessary, kill a felon,
if he resists or flies so that he cannot be otherwise taken."

On page 892 of the same volume we read:

"Neither an officer nor a private person, in making an arrest,
without a warrant, upon suspicion of felony, is justified in kill
ing the person in oi'der to effect an arrest, except in self-defense,
no matter how reasonable his grounds of suspicion may be."

Then follows this:

"Except in self-defense, an officer has no right to proceed fo
the extremity of shedding blood in arresting, or preventing the
escape of one whom he has arrested, for an offense less than
felony, even though the offender cannot be taken otherwise."

In 21 Cyc. 797 we read:

"Although it has been held that a homicide committed by an
officer in making an arrest or preventing an escape in cases of
misdemeanor is justified if the killing is necessary in order to
effect the arrest or prevent the escape, the weight of authority,
wdiile admitting that the officer is never required to retreat and
may meet force with force, holds that in arresting for a misde
meanor or breach of the peace only as well as in preventing the
escape of a person after being arrested therefor, life may not
be taken even though necessary to make the arrest or prevent the
escape, unless the offender by the use of a deadly weapon or
otherwise resists to such an extent that the officer cannot make
the arrest without subjecting himself to the danger of great
bodily harm or loss of life, or unless the killing is done in self-
defense. But it has been held that flagrant misdemeanors do
not fall within this rule as where a dangerous wound has been
inflicted or a riot exists, for the presumption is very great that
the offense will turn out to be a felony."

To none of these propositions quoted in Cyc.. and Am. & Eng.
Ency. of Law is a Wisconsin case cited.

Sec. 4366, Wis. Stats, provides:

"Such homicide is justifiable when committed by public
officers and those acting by their command in their aid and as
sistance, either in obedience to any judgment of a competent
court or where nec'essarily committed in overcoming actual re-
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sistencc to the execution of some legal process, or to the dis
charge of any other legal duty, or ivhen necessarily committed
in retaking felons who have been rescued, or who have escaped,
or when necessarily coynmUted in arresting felons fleeing from
justice, or when committed by any person in either of the fol
lowing cases;
" (1) When resisting any attempt to murder such person, or

to commit any felony upon him or upon or in any dwelling
house in whicli such person may be; or
"(2) When committed in the lawful defense of such person

or of his or her husband, wife, parent, child, master, mistress,
or servant, guardian or ward, when tliere shall be I'easonable
ground to apprehend a design to commit a felony or to do some
great personal injury, and there shall be reasonable cause for
believing that there is imminent danger of such design being
accomplished; or
"(3) When necessarily committed in attempting by lawful

ways and means to apprehend any person for any felony com
mitted, or in lawfully suppressing any riot or in lawfully keep
ing and preserving the peace."

Our court has held that the statute cannot be extended by
construction or by other language, and a trial court cannot do

better than to instruct the jury in the precise language of the

statute. Clifford r. State, 58 Wis. 477.'

And in Richards v. State, 82 Wis. 172, 182, our court said:

"But the taking of human life is a matter of such terrible
significance that it cannot be justified by some slight appearance
of danger. Nothing short of actual, pressing necessity will
justify the taking of hwman'life in self-defense. The danger
which will justify such killing must be actual, present, urgent,
to the apprehension of the defendant; * *

•  In view of the fact, as it appears by the evidence that W

was attempting to escape and did not carry concealed weapons

nor resist arrest and had not committed a felony, nor could be

suspected of having committed a felony, the officer was not jus
tified in killing him.

JEM
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Criminal Law—Misdemeanors—Prisons—State Prison—Stat

ute making certain acts misdemeanors punishable by imprison
ment, without specifying where such imprisonment shall be, does
not authorize imprisonment in state prison.

January 11, 1922.

Honorable W. Stanley Smith,

'rohibition Commissioner.

You have left with me the letter of Judge Belden to you, dated
January 3, and have requested my opinion upon Judge Belden's
questions. lie refers to sec. 1569-19, Stats., and asks whether
persons convicted under that section may be sentenced to im
prisonment in the state prison.

Sec. 1569-19 provides:

"Any person who shall vend, sell, deal or traffic inj or for the
purpose of evading any law of this state, give away intoxicating
liquor as herein defined, except as herein provided, or violate
any other provision hereof or any lawful order made under the
provisions of this act, shall be guilty of a misdemeanor and upon
conviction shall be fined not less than one hundred dollars or
more than five hundred dollars or by imprisonment not exceed
ing six months or by both such fine and imprisonment in the
discretion of the court. And in the event of a second conviction
for any such offense within one year may be punished by a
penalty equal to double the maximum penalty prescribed for a
first offense."

It will be noted that the statute specifically makes this a mis
demeanor. It will also be noted that it does not state whether

the imprisonment shall be in the county jail or in state prison.
We have many statutes which do not state where the imprison

ment shall be, and we have many statutes authorizing imprison
ment in the state prison for a term of less than one year. On

the other hand, we have at least some statutes authorizing im
prisonment in the county jail for a period exceeding one year.

Sec. 4637, Stats., provides:

"The term 'felony,' when used in any statute, shall be con
strued to mean an offense for which the offender, on conviction,
shall be liable by law to be punished by imprisonment in a state
prison."
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Very clearly if this offense were made a felony by statute, the

imprisonment could be in the state prison. As it is expressly

made a misdemeanor, it would seem that imprisonment could
not be in the state prison in view of this provision. If convic
tion under this statute subjected a person to imprisonment in a

state prison, it would under the terms of the statute last quoted
be a felony.

Judge Belden also asks whether any courts have imposed
sentences in state prison for violation of the Mulberger act. This

question I am unable to answer. Probably you have better in

formation upon that subject than I have.

WWG

Criminal Law—Blackmail—Conspiracy—Pacts stated consti
tute offense under either sec. 4380 or sec. 4466a, Stats.

Januaiy 14, 1922.
C. P. Morris,

District Attorney,
Washburn, Wisconsin.

I am in receipt of your letter of January 5, in which you state

that a certain farmer of your county complains that the Pilsen

Agricultural Club, a farmers' association, incorporated as a co

operative association, has been coercing nonmember farmers to
join; that this club had a contract with the Ashland condensery
for the sale of cream, and that the condensery allowed a man

chosen by the club to collect the cream, and paid two cents

per pound on the butter fat collected; that at first cream

was collected not only from club members but also from non-
members, but that recently all nonmembers were notified that

unless they joined the club the collector would not take their

cream; that tliey then put on a man of their own, upon which

the club threatened that it would induce the condensery to

refuse to take the cream from any but club membei*s and by

that threat got most of them to join the club.

You ask my opinion as to whether this is a violation of the

statute.

I--;
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Sec. 4380, Stats., provides in part:

"Any person who shall, either verbally or by any written
or printed communication, maliciously threaten * * * to
do any injury to the * * * business, * * * qi- the
profits and income of any business, profession, calluig or trade
of another, • * * with intent to compel the person so
threatened to do any act against his will * * * shall be
punished by imprisonment in the state prison not more than two
years nor less than one year or by fine not exceeding five hun
dred dollars nor less than one hundred dollars."

It would seem to me perfectly clear that the individuals

who made the threats to these nonraembers that unless they

joined the club the condensery would no longer take their
cream, were guilty under this provision.

Sec. 4466a., Stats., provides in part:

"Any two or more persons who shall combine, associate, agree,
mutually undertake or concert together for the purpose of wil
fully or maliciously injuring another in his * * * trade,
business or profession by any means whatever, or for the pur
pose of maliciously compelling another to do or perform any
act against his will, or preventing or hindering another from
doing or performing any lawful act shall be punished by im-
pri.sonment in the county jail not more than one year or by fine
not exceeding five hundred dollars."

It would seem to me that all those who took part in this action

of the club would be guilty collectively under this provision.
Certainly here was an attempt to compel the nonmembers to

do an act against their will, and the language of the statutes is

so plain that I can sec no escape fi-om the conclusion I have
reached. I do not know of any provision exempting farmers'
organizations from the provisions of these sections.
WWG
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Intoxicating Liquors—Municipal Corporations—Ordinances—

City ordinance licensing sale of soft drinks that contain no
alcohol without regulatory provision is void.

January 14, 1922.
A. J. O'Melia,

District Attorney,
Rhinelander, Wisconsin.

In your recent letter you inquire whether a city has a right
by ordinance to compel one to take out a class B license before
selling soft drinks. By a class B license I understand you to
mean a license to sell drinks that do not contain any alcohol.

There is no ordinance of this nature authorized under the new

proliibition enforcement act nor was it expressly authorized
under the Mulberger law. I find no express provision in the
powers of the city council, as enumerated under the general
charter law, in sec. 925—52, Stats. 1919. Neither is there a spe
cific provision authorizing it in the general charter law, as en
acted by ch. 242, laws of 1921.

There is, however, in said ch. 242, a general welfare clause
which is broad enough, in my opinion, to authorize the regula
tion of soft drinks as a health proposition. Said general wel
fare clause is sec. 40, ch. 242, and reads as follows:

"(62.11) (5) Powers. Except as elsewhere in the statutes
specifically provided, the council shall have the management and
control of the city property, finances, highways, navigable waters
and the public service, and shall have power to act for the gov
ernment and good order of the city, for its commercial benefit,
and for the health, safety, and welfare of the public, and may
carry out its powers by license, regulation, suppression, bor
rowing of money, tax levy, appropriation, fine, imprisonment,
confiscation, and other necessary or convenient means. The
powers hereby conferred shall be in addition to all other grants,
and shall be limited only bj' express language."

This new general charter law went into effect January 1,
1922, and supersedes the old general charter law. In the case of

Mehlos V. City of Milwaukee, 156 Wis. 591, it was held that the
power to regulate public dances and dance halls by requiring
them to be licensed need not be given to a city expressly, but
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that it is sufficient if the general terms in the general welfare

clause of the city charter show a reasonably clear purpose to
clothe the municipality with such power. But the same court
holds that a regulation of this kind, in order to be a valid police
regulation, must show some reasonable ground for police inter
ference, the means adopted must be reasonable for the accom

plishment of the purpose in view, and the degree of interference
must be within the boundaries of reason.

I am constrained to hold, therefore, that an ordinance which
merely imposes a license on soft drink parlors without any regu
latory provision in the ordinance, reasonable for the accomplish
ment of the preservation of health and good order, would be
void. If, however, it is reasonably necessary for the council
to pass an ordinance regulating such soft drink parlors as a
health provision, and the regulatory ordinance is passed which
is in all respects reasonable, it might be upheld by the court.
But cities at the present time have no power to simply pass an

ordinance licensing soft drink parlors without any reasonable

regulatoiy ordinance authorizing the same.
JEM

Criminal Law—Slander—Crime of criminal slander is com

mitted when person makes malicious statements in presence of
one person other than person slandered.

Complaint need not allege that two persons heard statements.

January 14, 1922.

Kenneth S. Wpiite,

District Attornerj,

River Falls, Wisconsin.

I have your letter of January 9, in which you enclose a com
plaint filed by your predecessor in office for a criminal .slander
committed in violation of sec. 4569, Stats. You submit the ques

tion whether this complaint sufficiently alleges the slander, in

view of the fact that there is an allegation that it was com
mitted "in the presence and hearing of one P. W. Hagen," while
subsec. 3, sec. 4569, requires two or more witnesses to prove a
charge of criminal slander under subsec. 2 of the same section.
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I have examined said compliant and I am satisfied that there

is no infirmity on the ground suggested by you. The complaint
follows the wording of the statute and sufficiently alleges the
offense. It is true that two or more witnesses are required to

prove the offense, but that is not an element of the crime. It
is a provision which simply states the number of witnesses that
is necessary to legally prove the crime. Said subsec. 3 provides:

"No conviction shall be had under the provisions of subsection
2 upon the testimony of the person slandered unsupported by
other evidence, but must be proved by the evidence of at least
two persons other than such person who heard and understood
the language charged as slanderous or by admission of the de
fendant."

Subsec. 2 reads:

"Every person who, in the presence and hearing of another,
other than the person slandered, whether he be present or not,
shall maliciously speak of * *

The crime is committed when the person makes the malicious
statements in the presence of one person other than the person
slandered; and if he confesses that he did so he may be legally
convicted and sentenced for said crime.

JEM

Education—School Districts—M^isconsin Statutes—It is duty

of joint town board to take charge of and dispose of property of
school districts to be consolidated according to sec. 40.06 (2) ;

but if it fails to do so, school property of each district will vest
in consolidated district and new district will be liable for obliga
tions of original districts.

"Words "joint district" in line 2, sec. 40.06 (2) refer to joint
district about to be created or to joint district about to be dis

solved.

January 16, 1922.

Honorable John Callahan,

State Superintendent of Public Instruction.

You request our opinion upon the following statement of facts
and questions:



40 Opinions op the Attorney-General

" 'A' had a schoolhouse and books; 'B' had a schoolhouse iuid
books. The folio-wing questions arise:
"1. Does the organization of the joint district vest in that

district the property of districts 'A' and 'B' without further
action ?

"2. If not, does the property' of the two districts pass to the
town boards to be by them disposed of, and the proceeds used
to pay the debts of the two districts and the surplus turned into
the joint, district 'C?
"3. The school property of 'A' exclusive of the taxes levied

and not yet collected is far less than the amount of its obliga
tions. Can school district ' C' assume the obligations of district
'A' in consideration of the transfer of its property?
"4. Under sec. 40.06, is the property of 'A' to be disposed of

by the action of the town board of the towns in the towjis in
which districts 'A' and 'B' lay or is it to be disposed of by the
board of the town in which district 'A' lay?
"5. Does reference to a joint district in line 2, subsec. (2) of

40.06, relate to the joint district created, or does it relate to a
joint district which may have been dissolved? In other words,
do the boards of a joint district have any charge of the property
of tlic district which up to the time of the creation of the new
district, was not a joint district?
"It appears that sees. 40.01, 40.02, subsccs. (1) and (2);

40.06, subsecs. (1) and (2) ; 40.15, subsecs. (2) and (3) and
also ch. 270, laws of 1921, creating (d) and (1) of 40.15 will
need harmonizing."

You ask for an aiLSwer to the question submitted and for an

iiitei'pretation of the statutes concerned.

Sec. 40.01 empowers boards of supervisors "to create, con

solidate, or dissolve school districts," and provides:

it* * # "When t-wo or more districts are united or in any

manner consolidated, such enlarged district shall bear the num
ber of the district involved having the largest assessed valua
tion * * *."

The section further provides:

"Any school district organization of any kind, town free high
school and union free high school districts excepted, in two or
more towns," etc.,

shall be designated as a "joint district."

<i* • • Such district shall not be dissolved, nor shall the

boundaries thereof be changed except by joint action of the
town boards, • *
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Sec. 40.04 relates to the creation, alteration, and consolidation
of school districts, and contains the following sentences;

•  * No territory shall be detached from one district
unless by the same order it be attached to another. A district
may be dissolved by consolidation, by attaching all its territory
in -tracts or parcels to other districts or by creating new dis
tricts."

Sec. 40.05 authorizes town boards to certify the amount ascer
tained by them to be the proportion due the new district of the
property of the old district, and provides for the collection and
application of the taxes levied in accordance with such certifica
tion.

Sec. 40.06, subsec. (2), reads as follows:

"Whenever a district shall be dissolved by reason of the at
tachment of all its territory to some other district, the town
board, and in case of a joint district the town boards, shall take
charge of the property belonging to the same at the time of its
dissolution, dispose of the same by grant or otherwise, and apply
the proceeds to the discharge of its debts, paying over the re
mainder, if any, to the treasurer, and in the ease of more than
one district, to the treasurers of the districts to which the terri
tory has been attached, in proportion to the valuation of the
property attached to each as appears from the last tax rolls of
the respective towns."

Sec. 40.15 relates to the consolidation of rural schools by vote
of the electors thereon, and subsec. (3) of said section reads, in
part, as follows:

"Transfer of Property. When a consolidated rural school
district shall be lawfully organized, the school districts out of
which it shall have been formed shall cease to exist as school
districts or bodies corporate, and the title to all property and
assets of' every nature of the several school districts out of which
it was organized, shall thereupon become vested in the consoli
dated rural school district, and all valid subsisting claims and

. obligations against and contracts of the said several school dis
tricts shall continue to be valid claims and obligations against
such consolidated district."
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Ch. 270, Laws 1921, amends see. 40,15, Stats. 1919. The
amendment reads as follows:

"In all cases where two or more districts are consolidated by
action of any board or any other authority pi'ovided by statute,
such consolidated district shall be privileged and entitled to re
ceive a share in all regular and special aids and apportionments
and obligations provided by law for districts when consolidated
by vote of the electors."

Sec. 40.06, subsec. (2), is a renumbering of what was sec. 424,
Stats. 1898. Sec. 424 received construction by our supreme

court, in the case of Conway v. Joint School District, in 150

Wis. 267.

In this case a certain school district incurred an obligation and
thereafter it was dissolved and its territory was by the town
board attached to three other school districts. Although the
indebtedness of the original district had not been paid, the town

board failed to take charge of the district property, dispose of
the same and apply the proceeds to the discharge of said debt
as provided by sec. 424, Stats. 1898. The creditor then brought
action against the three school districts to which the territoiy of
the original district had been attached. The supreme court held
that sec. 424, Stats. 1898, did not furnish an exclusive remedy
and that the creditor was entitled to recover of the districts to

which the debtor district had been attached.

I believe the foregoing contains a recital of all the statutes

and decisions which have a bearing on the questions submitted

by you, and it is my opinion that sec. 40.06, subsec. (2), is the
section which primarily governs a case like the instant one,
where two school districts have been consolidated.

It, however, is not an exclusive remedy; and where the town
boards have failed to

"take charge of the property belonging to the same at the time
of its dissolution, dispose of the same by grant or otherwise, and
apply the proceeds to the discharge of its debts, paying the re
mainder, if any, to the treasurer"

of the new district, the law will vest in the newly created dis
trict the schoolhouse and books of the districts consolidated,
either pursuant to the provisions of sec. 40.15 as amended by
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ch. 270, laws of 1921, or pursuant to the rule laid down by the
supreme court in the case of Conway v. Joint School District,
above cited.

With the foregoing general statement of the law I shall en
deavor to make specific answer to each question you have sub
mitted :

1. The organization of the joint school district will vest in
the new district the property of districts "A" and "B" without
further action, unless the town boards interested take charge of
the sehoolhouse and other property of the districts named and
dispose of the same by grant or otherwise, as provided in sec.
40.06, subsec. (2).

2. As stated above, the town boards concerned may take
charge of the property of the two districts and dispose of the
same in the manner provided by sec. 40.06, subsec. (2), and pay
the surplus to the treasurer of joint school district "C."

3. According to the decision of the supreme court in the case
above cited, school district "C" would be liable for the debts of
school district "A", even without formally assuming such ob
ligations. It is clear, therefore, that school district "C" may
voluntarily assume the obligations of district "A", in considera
tion of the property transferred to district "Q".

4. According to sec. 40.06, the property of ''A" should be
disposed of by joint action of the town boards which created the
joint school district "C".

5. It is my opinion that the words "joint district," in line
two of sec. 40.06, subsec. (2), relate to either a joint district
about to be dissolved or to a joint district about to be created.

In either event, it would be the duty of the joint board to
carry out the provisions of the section referred to.
JTD
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Education—State Aid—Puhlw Officers—State superintend
ent of public instruction has no power to withhold money out
of school fund from district which fails to comply with his or

his inspector's order to erect new school building.

January 18,1922.
Helmuth F. Arps,

District Attorney,

Chilton, Wisconsin.

In your recent letter you direct my attention to State ex rel.
School District No. 8, Town of Wauwatosa, v. Cary, State Super
intendent, 166 Wis. 103, where the supreme court ruled that the
state superintendent of schools did not have authority to with
hold the apportionment of the district's share of the .7 mill tax,
when a district refused to comply with the state superintendent's
order requiring the construction of a new schoolhouse.

There have been a few amendments to the statutes since the

decision in that case, and the question is whether, under the
present construction of the statute, the ruling in the above case
has been changed. During the session of the legislature of 1917
(chs. 628 and 671), the provisions formerly contained in subsec.
(6), sec. 517 were re-enacted, somewhat changed, in sees. 20.24,
subsec. (5), par. (e). Stats., to read as follows:

''No apportionment of state moneys other than the interest
and revenues derived from the eommon school fund shall be
made to any city, village, or town for any school district therein
for any year during which such district, when so ordered by the
inspector pursuant to section 39.02 of the statutes, shall refuse
to repair and improve its school building or buildings so as to
place them in a safe and sanitary condition and fit for school
purposes; except as provided in paragraph (i) of this subsec
tion."

The statute so changed did not in any way change the mean
ing and significance of it, as interpreted by said case of State
ex rel. School District No. 8 v. Cary, supra. Under its provi
sion, no apportionment of state money other than the interest
and revenues derived from the common school fund shall be

made to a school district which shall refuse to repair and im-
orove its school building as ordered by the state superintendent.
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The words "repair" and "improve" are used, which do not in

clude the erection of a new building. I am informed by the

state superintendent's department that the legislature refused

to change the statute so as to authorize the withholding of the
apportionment of part of the school fund when the district fails
to erect a new school building, as ordered by the state superin

tendent.

In 1919, however, ch. 106 was enacted, which amended sec.

39.02, subsec. (3), to read as follows:

"Upon such investigation and examination said inspector
shall, if conditions warrant it, make an order directing the school
board, the board of education, or other officer or officers having
control of the school district or school corporation, to repair and
improve or remodel such building or buildings or parts of budd
ings as may be necessary, and to place said buildings in a safe
and sanitary condition; or if said inspector shall deem the
KchooUiouse or other buildings unfit for school purposes and not
worth repairing he shall state said fact and recite the reason
therefor, and shall order and direct the erection of a new build
ing or buildings or parts of buildings."

The italicized words are the parts that were added to the sec

tion, and it gives the superintendent the power to order the erec

tion of new buildings or parts of bulidings, and the remodeling

of them. You will note, however, that there was no amendment

made to sec. 20.24, subsec. (5), par. (e), so that no authorization
is given therein to withhold the apportionment from school dis
tricts for refusing to remodel or erect a new school building as

ordered by the state superintendent. While the statute, as
amended, authorizes the state superintendent to order a new

schoolhouse to be built or to be remodeled, there is no statute

which authorizes withholding of any money from said district
for failure to do so.

The words used in sec. 20.24, subsec. (5), par. (e), are clear

and specific and no latent ambiguity arises in making practical
application of its provisions, so that there is no room for con

struction. And in view of the decision of our court, in State ex

ret. School District No. 8 v. Gary, siipra, I am constrained to

hold that the state superintendent cannot withhold from a school
district any money to which it would be otherwise entitled for
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failure to erect a new scliodi building, when ordered by said

superintendent or his inspectors.
JEM

Courts—-Sentences—Prisons—Jails—Trial judge has power to
order prisoner sentenced to jail and let out at hard work, to be

brought back to jail for every night, Sunday and holiday.

S. G. Dunwiddie,

District Attorney,

Janesville, Wisconsin.

January 19, 1922.

In your letter of January 16 you submit the following:

"A defendant in a criminal case is convicted by a municipal
judge and sentenced to the county jail for 90 days. Assuming
that the sheriff will put the prisoner to work under sec. 56.08,
Stats., the judge recites in the commitment, in addition to the
usual language, that the prisoner shall spend his nights, Sundays
and holidays at the county jail."

You inquire whether the judge so sentencing such defendant
has the power, under subsec. (2), sec. 56.08, Stats., to require the
sheriff to cause the prisoner to return to the jail each night and
for Sundays and holidays.

Said subsec. (2), sec. 56.08, provides as follows:

"At the time such sentence is imposed or at any time before
its termination, the court sentencing such person may, upon
consideration of his health and training, ability to perform labor
of various kinds, and the ability of the sheriff to find and furnish
various kinds of employment, direct the kind of labor at which
such person shall be employed, and the nature of the care and
treatment he shall receive during such sentence."

Under this provision of the statute, the sheriff may be directed

by the court as to what kind of labor shall be given to the pris
oner and as to the nature of the care or treatment he shall re

ceive during such sentence. These words are broad enough to
authorize the court to give the order as directed in the sentence
submitted by you. If such order could not be made, then a
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sentence to the coimty jail might not mean much, for the pris
oner could celebrate the holidays and Sundays outside of the

jail, and there would be no real imprisonment.
JEM

Crimiri'al Law — Execution — Prisons — Jails — Prisoner in

county jail in default of payment of fine must be hired out by

sheriff.

Docketed judgment in criminal case is not lien on real prop
erty of defendant.

When execution issues on such judgment, exemptions provided

for in case of executions in civil cases apply.

January 19, 1922.

Ole J. Eggum,

District Attorney,
Whitehall, Wisconsin.

In your recent letter you state that a party was convicted in

one of your courts of violating ch. 441, laws of 1921, in trans

porting liquor; that the court imposed a sentence of $100 fine

and upon failure to pay the same to be confined in the county

jail until such fine and costs were paid, not exceeding thirty
days. You state that the fine was not paid and the defendant
indicated that he would go to jail; that immediately thereafter

a relative came to the sheriff with the proposition to hire him,
and that the sheriff hired him to the said relative.

You inquire whether the sheriff is obligated to hire out this

prisoner under the statute requiring prison labor in county jails.

Sec. 56.08, subsec. (1), provides:

"In any county having no workhouse any person, and in all
other counties any female person, convicted of any offense and
sentenced to imprisonment in the county jail shall be committed
to hard labor. Every such prisoner shall be required to do and
perform any suitable labor provided for by the sheriff anywhere
within said county; but the hours of labor in farm work shall
be not less than ten nor more than twelve hours, and in all other
work not more than ten hours each day."
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This applies to any person

"convicted of any offense and sentenced to imprisonment in the

county jail."

The defendant under consideration was convicted of an offense

and he was sentenced to the county jail in default of the pay

ment of the fine. It would seem to me that the language is
broad enough to include a sentence in default of payment of

fine.

Under subsec. (2) of said section the trial judge is authorized

in sentencing such person to

"direct the kind of labor at which such person shall be em
ployed,- and the nature of the care and treatment he shall re
ceive during such sentence."

It has recently been called to our attention that one of the
judges in the state directed that the prisoner be returned to the
jail every evening and to remain in jail during holidays and
Sundays. We have held that the court is authorized to make

such regulations. I believe that the sheriff is authorized to

make the same requirements when he hires out a prisoner to
outsiders. Otherwise, the effect would be to nullify the effect of

a jail sentence.

You also refer in your letter to an opinion rendered by this
department (X Op. Atty. Gen. 1133) that execution could issue

against the property of a person convicted and fined, even
though he served the term imposed by the court; and you in

quire whether such a judgment should be docketed as civil judg
ments are docketed, and whether said judgment would be a lien

against the man's real estate the same as a civil judgment. You
also inquire whether the exemptions exist against a judgment of

that sort as against an ordinary civil judgment.

The opinion referred to was predicated upon sec. 4633, Stats.,
which contains the following:

court may also issue an execution against
the property of the defendant for said fine and costs."

The provisions as to docketing judgments and making them a
lien against the property of the judgment-debtor are found in
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one of the chapters of the statutes which relates to civil actions
(ch. 128). I doubt very much whether a judgment in a crim

inal action could be so docketed as to make it a lien. The author

ity for the opinion is found in the wording of the statute as

above quoted. There is an express provision authorizing the

issuing of an execution on a criminal judgment.

The question whether the exemptions, which are also found in
the chapter relating to civil actions apply (ch. 130, Stats.) is a
somewhat unsettled question. There are authorities on both
sides of the question. The better reasoning, however, seems to

hold that the exemptions do apply to executions issued on crim
inal judgments for fines.

In Betterton v, O'Dwyer, 124 Mo. Ap. 306,101 S. W. 628, 630,
it is said:

*  * The policy and purpose of the exemption laws
appear to require their application in favor of the head of the"
family_ivho is liable for a fine and costs. The purpose is to pro
tect the wife and children, and the statutes ought to be con
strued to protect them as much as possible, not only from the
improvident, but from the criminal conduct of the husband;
and on principle we find no difficulty in reaching the conclu
sion to which we have come by our study of the statute. * • •
A concession has been made sometimes to the sovereignty in the
collection of its revenues and taxes, even independent of a stat
ute, to prevent the functions of the State from being crippled
by releasing property from taxation. "Whatever merit this rea
son possesses, it is not pertinent to the instance of an execution
for a fine and costs.''

See also 25 C. J. 96, and cas^ cited.

While the question is not entirely free from doubt, I believe
we must hold, in view of the above authorities, that an execution
issued to satisfy a judgment in a criminal caae is subject to the
exemption specified in the statutes.

JEM

f'
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Education—School Districts—Special school meeting is not

illegal because notice of such meeting fails to state place of meet

ing, if no tax or loan or debt was voted at said meeting.

January 19, 1922.

Peter M. Huiras,

District Attorney,

Port Washington, Wisconsin.

In your letter of January 8 you state that School District No.

8, town of Fredonia, in Ozaukee county, has held two special

school meetings, one on December 18, 1921, and the other on
January 4, 1922, for the purpose of designating a site for a dis
trict school house; that at neither of said meetings a tax, loan

or debt was voted; that the only specified object of said meeting

was to designate a site for a schoolhouse; that the notices of
meeting were duly posted, as required by sec. 40.08, subsec. (4),

par. (a), but that said notice failed to specify the place where
the meeting would be held, and followed what is known as form

No. 24 of the forms recommended by the state superintendent

of public instruction and published in connection with a pam
phlet containing the laws of Wisconsin relating to common
schools.

You further state that another request for special meeting to

designate a schoolhouse site has been filed with the district clerk,
and the question arises: if the two former meetings were not
illegal, whether a third special meeting can be held during the
present school year for such a purpose. You state that you have

carefully examined see. 40.08 and are of the opinion that if the
district clerk complied with said form No. 24 a failure to desig

nate the place of meeting in the notice of special meeting did
not invalidate said special meetings; that school meetings have
always been held in said district in the schoolhouse, and that

there is no other place where the school meeting could be held.

You desire to be advised as to the legality of the two special

school meetings held on December 18,1921, and January 4, 1922,
on account of the failure to specify in the notice of meeting the
place where the meeting would be held.
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Sec. 40.08 reads, in part, as follows:

" (1) The annual district meeting in all school districts shall
be held on the first Monday of July, unless that be a legal holi
day, in which case it shall be held on the next day, at eight
o'clock in the afternoon, unless contrary to some special pro
vision in a district organized under a special act, but a different
hour may be fixed by the annual district meeting for the next
succeeding annual district meeting.
"(2) Any special district meeting shall be held on the day

and hour fixed therefor in the notice. * * *,
"(3) The clerk shall give at least six days' previous notice

of the annual meeting by posting notices therefor in four or
more public places in the district, one of which shall be affixed
to the outer door of the schoolhoiise, if there be one in the dis
trict ; and he shall give like notice for any adjourned meeting,
if the adjournment be for more than one month; but no annual
meeting shall be deemed illegal for want of due notice, unless
it shall appear that the omission to give such notice was wilful
and fraudulent.

"(4) (a) Special meetings shall be called by the clerk, or in
his absence by the director or treasurer, on the written request
of five legal voters of the district, and notices thereof specifying
particularly the business to be transacted shall be posted in the
manner prescribed for calling the annual meeting; and the elec
tors when lawfully assembled at a special meeting shall have
power to transact the same business as at the first or the annual
meeting, except the election of officers, voting a tax to compen
sate the clerk and authorizing a change in textbooks. But no
more than two such meetings to consider the same subject shall
be held in the district in the same school year. No tax or loan or
debt shall be voted at a special meeting unless three-fourths of
the legal voters shall have been notified either personally or by
a written notice left at their places of residence, stating the
time, place and objects of the meeting, and specifying the
amount proposed to be voted, at. least six days before the time
appointed therefor, exclusive of the day on which the meeting, is
to be held."

Tlie foregoing contains all the material statutory provisions

that I am able to find. Form No. 24 referred to in your letter

reads as follows:

"Form of Notice for Special District Meeting.

"Notice is hereby given to the qualified electors of school dis
trict No , in the town of , that a special
meeting of said district will be held on the day of
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, 19... at o'clock in the noon,
for the following objects:

"(Here particularly specify each item of business named in
the request.)

C  D ,
District Clerk."

According to the foregoing section, it is evident that the legis
lature was careful to fix the time of the holding of the annual
school meeting, but made no reference to the place of the
meeting. The section even declares that no annual meeting
shall be deemed illegal for want of due notice. In other words,
an annual meeting held without the giving of the notice required
by subsec. (3), above quoted, is a valid, legal meeting of the
district.

Special meetings, according to subsec. (2) of said section are
to be held on "the day and hour fixed therefor in the notice,"
and the notices must be posted in the manner prescribed for
calling the annual meeting.

The statute does not require that the place of meeting be
stated in the notice, except where a tax or loan or debt shall be

voted at a special meeting, when at least three-fourths of the

legal voters must be notified, either personally or by written
notice left at their place of residence,

"stating the time, place and objects of the meeting, and specify
ing the amount proposed to be voted, at least six days before the
time appointed therefor, exclusive of the day on which the
meeting is to be held."

It will be noted that where a tax or loan or debt is to be voted

at a special meeting the legal voters must be notified of the place
of the meeting, a^ well as of the time and of the objects of the
meeting. This, however, does not refer to the notice of special
meeting which must be posted in the manner prescribed for call
ing the annual meeting.

While, of course, it is to be recommended that any notice of a
special school district meeting should contain not only a state
ment of the time of the meeting and of the objects of the meet
ing, but also of the place of the meeting, yet, where a statement
of the place of the meeting is omitted, a special meeting held
pursuant to such notice should not be held illegal or invalid.
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The law of this state relating to the holding of annual school

district meetings is peculiar. It fixes the time of meeting for
all common school districts throughout the state on the first
Monday of July, at eight o 'clock in the afternoon. The statute
seems to assume that the school district meeting will be held at

the schoolhouse. In this respect, the law as to the school district
meetings does not differ materially from the law governing an
nual and special town meetings. See sees. 60.07, 60.08, 60.12
and 60.13. The statute here also assumes that the annual and

special town meetings will be held at the place where the last
annual town meeting was held.

It is my opinion, therefore, that the conclusion you arrived at
from your examination of sec. 40.08 is correct, and that the
special town meetings held December 8 and January 4 were

legal, valid special meetings, and that under sec. 40.08, subsec.

(4), par. (a), not more than two special meetings may be called
to consider the same subject in the same school year. The pro

posed third special meeting for the purpose of designating a site
for a schoolhouse is forbidden by statute, and the district clerk

is in duty bound not to give notices of such meeting.

JTD

Bonds—Education—Couniy Training Schools—County, hav
ing issued $100,000 worth of bonds for county training school

and having then decided to discontinue school, must keep funds
separate from other funds; can invest funds; can purchase back
bonds.

Public Officers—County Judge—Judge of Juvenile Court—
Clerh of Court—Extra compensation may be given county judge
for work as juvenile judge.

Clerk of court may be compensated in part by salary and in
part by fees.

January 19, 1922.

Charles E. Lovett,

District Attorney,

Park Palls, Wisconsin.

In your communication of January 10 you have submitted a
number of questions to this department which I will answer in
the order presented by you.
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"(1) It appears that about two years ago, the county board
passed a resolution authorizing the building and erection of a
county training school and the issuance of the negotiable bonds
of the county in the sum of $100,000 to pay for the same. These
bonds were not issued at that time for the reason that the mar
ket for municipal bonds was so low and the cost of building
was so high. However, the clerk and the chairman were given
authority under the resolution of the county board to sell the
bonds at not less than par. That is the status of the record in
this matter up to the present time. A few weeks ago, with the
improvement of the bond market, the bonds were sold at par
and accrued interest, but there now appears a disposition on
the part of the county board that they do not want to go ahead
with the building and erection of the training school, and they
would like to know whether they have any authority to rescind
the former action. I might at this point state that no steps
have been taken whatever to build the training school other
than to have plans drawn by an architect. Secondly, if it is
possible to rescind their former action, what disposition would
they be authorized to make of the money now in the county
treasury realized from the sale of the bonds?"

The bonds having been issued and sold, the county board, of
course, is not authorized to rescind its action so as to invalidate
the bonds. It has, however, been held by this department, in
an official opinion to State Superintendent Gary, dated Jan
uary 4, 1917, that a county may discontinue a county training
school. See VI Op. Atty. Gen. 1,7. The statute since that date

has been changed in various respects, but I am of the opinion
that such changes do not in any way necessitate a different

conclusion as to the right of the county to discontinue the
county training school.

If your county board decides to go ahead with the county
traming school, then, of course, your difficulties are solved. If
the county should decidCj however, to discontinue the county
training school, then you have $100,000 in your possession for
the purpose of that school, and you have no need of said money.
You, of course, are also aware of the fact that the tax levy to

pay the bonds as they become due is irrepealable, and the ques

tion presented by this situation is rather a difficult one. Your
county is authorized to invest the $100,000 by sec. 943/—1, Stats.,
1919; as renumbered and revised it is subsee. (6), sec. 66.04.

See laws of 1921, eh. 396, p. 551. I believe this $100,000 could
be used in paying the bonds as they become due, and it would
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not be necessary to actually spread upon the tax rolls through
out the county the tax levy for the payment of said bonds.
While the tax levy for the repayment of the bonds is irrepeal-
able, I do not believe that in a situation such as you have here,
where you do not need the money to pay the bonds as they be
come due, and the purpose for which the bonds have been issued

has failed, that a court would mandamus the officers to spread
upon the tax roll the amount otherwise required to pay such
bonds. You may also repurchase said bonds. See ch. 576, Laws
1921, creating sees. 67.05, subsec. (10), and 67.10, subsec. (4),
subd. (b).

(2) Question 2 may be stated as follows: Does subsec. (6),
sec. 59.08, authorize the county board to give an additional sal
ary to the county judge for the performance of his duties as
juvenile judge, they having failed to do so before, or is it to be
presumed that that was taken into consideration?
Said subsec. (6) provides as follows:

"The county board may appropriate annually for the benefit
of and pay over to any judge of a juvenile court, appointed or
designated in pursuance of the provisions of subsection (1) of
section 48.01, a sum of money as compensation for the addi
tional services rendered by such juvenile judge."

This is a special provision relating to the compensation of a
judge who is designated as a juvenile judge for the additional
services rendered in the juvenile work, while sec. 59.15, relating

to the compensation and salaries of county officers, is more gen

eral, and the specific provisions will govern. I am therefore of
the opinion that the county board has the power to give the
county judge additional compensation for his services as juvenile
judge.

Your inquiry as to whether it must be assumed that this was
taken into consideration when his original salary was fixed is a
matter of fact which I cannot pass upon. The county board
fixes the salary of the county judge and the same board gives
the additional compensation for the work as juvenile judge. It

is optional with the board as to how they will designate the
compensation. The provisions for compensating the juvenile
judge are not mandatory, but permissive.
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(3) The third question may be stated as follows: Is the
clerk of court to be considered as a salaried officer in view of the

change in the wording of sec. 59.42, stats., from "shall be en
titled to receive" to "shall collect"?

Under subsec. (5), sec. 59.15, the county board is authorized
to change the compensation of county officers from fees col
lected and retained by him to a salary or part salary and part
fees collected. Whether the clerk of tlie circuit court in your
county is to receive a salary or his fees depends upon the action
of the county board. If no action has been taken, he is still en
titled to collect his fees and to retain them. If, however, the
county board has changed the compensation of said office, then
such change will govern, provided it has been legally made.
The change of the wording in sec. 59.42, as suggested in your
letter, does not in any way affect the compensation to be given
to the clerk of the court. The words "shall collect" are more

appropriate in view of the fact that, when the county board has
changed the compensation from fees to salary, the clerk is not
entitled to receive said fees for his own use, but must collect
them for the use of the county.
JEM

Peddlers—Butcher who takes orders for meat and afterwards
delivers it to purchasers is not peddler.

Honorable C. B. Ballard,
Treasury Agent,

January 20, 1922.

You have referred to this department a letter from Chas.
Pfeifer which submits the following:

"A butcher from Sheboygan Falls with a small truck No.
3775 comes to Plymouth once or twice a week and takes orders
for meat and delivers same the next day. Does he come under
the law as a peddler?"

You desire an opinion relative to this matter.

This question must be answered in the negative. It has been
held by this department that a person who travels about from

place to place taking orders for goods and afterwards delivers
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them to the purchaser is not a peddler. See III Op. Atty. Gen.

618. "We believe that this ruling is correct and see no reason for
changing it.

JEM

Courts—Criminal Law—Public Officers—District attorney

has no right to promise immunity to accomplice if he testifies

against his associate in crime. This is a matter for trial court

to pass upon.

January 20, 1922.

0. J. Falge,
District Attorney,

Ladysmith, "Wisconsin.

In your recent letter you state:

" A is the owner of an automobile. He offered $50.00 to 15 to
burn the automobile so that he, A, could collect the insurance.
B burns the automobile and in due time A collects the insur
ance. In order to convict A it will be necessary to have the
testimony of B, and in order to get this testimony can I grant B
immunity? What power has the district attorney in the matter
of granting immunity?"

In 1 Am. & Eng. Encyc. of Law (2d ed.) 406, we find the
following:

"When an accomplice is examined in behalf of the prosecu
tion, and fully and fairly discloses the guilt of himself and his
associates, a promise is implied, as generally regarded, that he
will not be punished for the offense. In such cases the prose
cuting officer may decline to institute proceedings against him,
or may discontinue them if already begun. If this course is not
pursued, but the accomplice is tried and convicted, he is equita
bly entitled to a pardon. This practice grew up as a substitute
for the ancient doctrine of approvement."

In the Whiskey Cases, 99 U. S. 594, the court said at p. 595:

"Accomplices in guilt, not previously convicted of an infa
mous crime, when separately tried are competent witnesses for
or against each other; and the universal usage is that such a
party, if called and examined by the public prosecutor on the
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trial of his associates in guilt, will not be prosecuted for the
same offense, provided it appears that he acted in good faith
and that he testified fully and fairly."

In the case of Wight v. Bindshopf, 43 Wis. 344, 349, our su
preme court, speaking by Chief Justice Ryan, said that the
"use of an accomplice, upon implied promise of- pardon, is not
at the pleasure of the public prosecutor, but rests in the sound
judicial discretion of the court."

At p. 350 the court said:

"So it is seen that courts jealously reserve to themselves, and
cautiously exercise, the discretion to admit accomplices as wit
nesses, upon implied promise of pardon; and that a public prose
cutor has no authority to make any such agreement with a de
fendant in an indictment. It is for the court alone to counte
nance the escape of an accomplice from punishment, for giving
evidence against those indicted with him. In a proper case, it
is doubtless the duty of a public prosecutor to move for leave to
use the accomplice as a witness. But there his discretion .stops.
And though courts must necessarily trust largely, in such eases,
to the view of the public prosecutor, yet they do not lightly give
leave; and are always presumed to exercise their own judgment
in view of all the circumstances. A public prosecutor may pro
pose to an accomplice to become a witness for the prosecution;
but an agreement to use him as a witness, upon any condition,
without the sanction of the court, is a usurpation of authority,
an abuse of official character and a fraud upon the court."

Under these authorities the prosecutor has no power or right
to agree to grant the defendant immunity from prosecution.
The district attorney may, however, take up the matter with the
trial court, and the testimony of the accomplice may be taken
under the implied promise that he will not be prosecuted.
JEM
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Peddlers—Tramient Merchants—One who travels from place

to place taking orders for goods which he afterwards delivers, is

not peddler.

Resident of county is not transient merchant in that county.

January 20, 1922.

Fred V. Heinemann,

District Attorney,

Appleton, Wisconsin.

In your recent letter you submit the following:

"A, a resident of the city of Appleton, Outagamie county,
Wisconsin, buys rough material and lumber, takes it to his shop
and there works it into picture moulding which he subsequently
makes into frames for pictures. He then goes out with samples
and takes orders for frames and when completed delivers them
to purchasers and collects his money.
"Question: Is A within either the peddler's license or tran

sient merchant statute?"

This question must be answered in the negative. This de
partment has held that a person who travels about from place
to place taking orders for goods and afterwards delivers them
to the purchaser is not a peddler. See III Op. Atty. Gen. 618.
JEM

If, as stated, he is a resident of Appleton, he can not be re

garded as a transient merchant of your county. The transient
merchant defined in sec. 1584, Stats., is one who engages tem
porarily in business in some particular place.
WJM



- -wmr

60 ■ Opinions of the Attoeney-General

Bonds—Bridges and Highways—Counties—County board
may repeal bonding resolution under sec. 1317m—12 at any time
prior to sale of bonds; may amend interest rate prior to sale;

may repeal same and enact new bonding resolution and apply to

interest on new taxes collected in 1921 for original bond issue.

January 20, 1922.

Charles F. Moreis,

District Attorney,
Washburn, Wisconsin.

At the last annual meeting of the county board it voted to
issue $111,000 bonds under sec. 1317m—12 and the taxes voted

for the year 1921, in connection therewith, were certified by the
county clerk to the local taxing districts and have been carried

into the tax rolls and are being collected. These bonds bear
6% interest. The Continental Trust & Savings Bank of Chi

cago advises that 5% bonds can be sold at about the same price
as those bearing 6%, and a reduction of 1% of the rate on this
bond issue would save the county $10,000, provided the advice

is sound.

In view of those circumstances, you inquire as to how the
funds may be provided for payment of the interest falling due
October 1, 1922, upon an issue of a like amount of bonds bear

ing 5%. You have in mind the idea of a special meeting of the
county board at which the former bonding resolution would be
repealed, and a new bond issue authorized.

None of the bonds having been sold and their issue being
authorized on the sole authority of the county board, it is plain
that the county board has power now to entirely rescind the
bond resolution. That, of course, would not prevent the col
lection of the taxes now on the roll. We think that it would

be within the authority of the county board to appropriate so
much of the taxes now in process of collection to the payment
of the first installment of interest on a new issue of bonds as

would be required for that purpose. The repeal of the former
resolution would probably be part of a new bonding proposi-
tion, and that resolution could provide that the interest falling
due October, 1922, on the new issue, should be met from the
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taxes now being collected. In fact, we do not see bow any one
could object if all of the taxes now being collected were ordered
applied on the new bond issue.

While, as you say, sec. 1317w—12 provides for a direct an
nual tax sufficient to pay the interest as it falls due and the

principal within the time fixed, and that the bonds shall be

"semiannual interest payment coupon bonds," we think it
would be a substantial compliance with that statute if the
county board thought best to pursue that plan to provide that
the first coupon should be for one year's interest and that the
first payment of interest would be one year after the date of

the bond; and that it would likewise be valid that the interest
for the six months' period ending October 1, 1922, should be
.paid in February or March, or make no provision as to the same,
in which event the holder of the first coupon would have to
wait until the taxes to pay the same could be collected. It would

be sufficient if the first installment of taxes voted at this time,
in connection with the bond issue, was collected in the tax rolls
of 1922.

We are further of the opinion that there is no legal obstacle
in the way of the county board's amending the resolution of
November 9 by changing the rate of interest, and at the same
time changing the amounts of taxes voted to meet the maturing
obligations of the county under said bond issue.
EEB

Courts—County court of Adams county has not power to
bind over defendant to circuit court for trial when said county
court has jurisdiction to tiy case.

January 20, 1922.
C. A. Veeder,

District Attorney,
Friendship, Wisconsin. •

In your letter of January 19 you refer me to ch. 195, laws of
1903, which confers certain jurisdiction upon the county court
of Adams county. You inquire whether your county court has
the power to bind over a defendant to the circuit court in a
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case where a justice of the peace would have no jurisdiction to
try the case, but the county court has jurisdiction to try it.

Said ch. 195 provides in part:

"The county court of the county of Adams shall have cogni
zance of and jurisdiction to hear, try and determine, all actions
and proceedings at law wherein the amount of debt, damages,
penalty or forfeiture shall not exceed the sum of five hundred
dollars; actions to recover the possession of personal property
with damages for the unlawful taking or detention thereof,
wherein the value of the property claimed shall not exceed the
sum of five hundred dollars, and all charges for offenses arising
within said county and which are not punishable by commit
ment to the state prison; and the judge of said county court
shall have power to sentence and commit all persons convicted
of any offense of which said court has jurisdiction.
"Said court shall have power and jurisdiction throughout

said county to cause to come before it persons who are charged
with any criminal offense and commit them to jail or bind
them over to circuit court as the case may require. The judge
of said court shall further have all the jurisdiction, authority,
powers and right given by law to justices of the peace and shall
be subject to the same prohibitions and penalties as justices of
the peace."

The prosecution before the court is one for violation of ch.
441, laws of 1921, being the prohibition enforcement act. Un
der this provision of the statutes your county court has juris
diction to try such case, but justices of the peace would not
have the jurisdiction to try it. It is only when the court before
whom a criminal is brought on a criminal warrant has no jur
isdiction to try the crime for which the defendant is charged
that the court has jurisdiction to bind the defendant over for
trial in the circuit court. See sec. 4808, Stats.
Your court having jurisdiction to try cases for violations of

the prohibition enforcement act has not the power to bind over
the parties charged for trial to the circuit court, but such court
must proceed to try the cases.
JEM
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Taxation—Mistake in county equalization does not create
cause of action in favor of town. Remedy is by having re-
equalization or review.

January 21, 1922.
L. W. Bruemmeb,

District Attorney,

Kewaunee, Wisconsin.

In the year 1918 the town of Pierce reported to the county
one hundred horses more than the actual or true number, and
in the equalization by the county board, the erroneous number

was used. In 1919 the correct number was reported, but the
county board in the equalization used the number reported the

previous year, and in doing so was in error as to the true
number.

Upon these facts, you ask if the town of Fierce can maintain
a claim against the county as for the payment of illegal taxes or
have the error adjusted by equalization or recover the taxes
paid on such over-valuation of $17,000.

You call attention to sec. 1058, Stats. 1919 (70.43, Stats.),
which provides for the correction of certain errors in local

assessments, and to sec. 1164, Stats. 1919 (74.73, Stats.), which

provides for the recovery by claim or action of taxes illegally
exacted.

It is the opinion of this office that the statutes referred to af
ford no remedy in this ease. The excess of taxes paid by the
taxpayers of Pierce county because of said error or unjust
equalization does not belong to the town, nor did the error re
sult in the county's obtaining any money in excess of the actual
state and county levies. Such error created no excess in the
county revenues or in the state revenues. The total amount

collected in the county for state and county taxes is the same
it would have been had the equalization been equitable. The
excess paid to the county by the town of Pierce was exactly
balanced by the insufficiencies or shortage of the requisitions
made on one or more of the other taxing districts of the county.
The loss suffered by the taxpayers of the town of Pierce was

gained by other taxpayers in* the county.
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The remedy for such inequalities in taxation is afforded by
sees. 1077a to 1077i, Stats. 1919 (70.64, Stats.). Those sections
provide for a review of an equalization and for credits and
debits necessary for carrying into effect the new equalization.
The time for such review is passed, and we know of no remedy
now available to the town of Pierce or its taxpayers, and can

see no legal liability against the county.
EEB

Fish and Game—Rabbits lawfully taken in one county may

be transported and legally possessed in a county where there is
no open season.

Butcher in Dane county may have in his possession for sale

during open season therein not more than bag limit in said
county.

January 23, 1922.

Honorable "W. E. Barber, Commissioner,
Conservation Commission.

In your letter of January 6 you state that in Richland county
there is no closed season for rabbits nor any bag limit; that a
hunter is permitted to kill as many rabbits as he sees fit in that
county; that in Dane county there is an open season, from Oc
tober 25 to January 15, and a bag limit of five each day. You
ask whether a person who has legally taken, and has in his pos
session in Richland county, more than five rabbits can be in
lawful possession of said rabbits in Dane county during the
open season in said county.

This department has uniformly held that hunters who come
into possession of fish and game legally in one part of the state
may transport the game so legally taken to other parts of the
state where such game could not be legally caught. In order to
give to the. game laws a reasonable construction and, at the same
time, carry out the purpose of the fish and game laws, such a
holding seems to be necessary.

See. 29.39 provides:

"Possession during close season, or in excess of bag limit.
No person shall have in his posse'ssion or under his control, or
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have in storage or retention or as common carrier for any one
person, any game, game fish, or other wild animal or carcass or
part thereof, during the close season therefor, or in excess of
the bag limit for one day or below the minimum size thereof at
any one time during the open season, whether lawfully or un
lawfully taken within or without the state."

We have construed the words "during the close season there
for," contained in the above section, to mean the general closed

season applicable throughout the state for a given kind of game.

See opinion May 12, 1921, to John J. Boyle, District Attorney,
Darlington, Wis., X Op. Atty. Gen. 501; also, Op. Atty. Gen.
for 1912, 435, 437.

In order to give a reasonable interpretation to the words in

said sec. 29.39,

"in excess of the bag limit for one day or below the minimum
size thereof at any one time during the open season,"

we must construe this portion of the statute as applicable only
to those counties where there is both an open and a closed sea
son and a bag limit for the particular kind of game in question.
We must further construe this portion as applicable only to
game taken within one of said counties during the open season
therefor.

We have held that rabbits lawfully shot in an open county

could be taken into a closed county (IV Op. Atty. Gen. 809).

We have also held that fish lawfully caught in an open county
could be carried or transported into a closed county (V Op.
Atty. Gen. 339).

In an opinion to Honorable John A. Sholtz, Op. Atty. Gen.
for 1912, 435, it was held that rabbits could not be transported
through a county having a closed season during such closed
season. That can be distinguished from the other opinions, on
the ground that the ruling was based on a construction of the
transportation act, then sec. 1498ot. That statute is now re
vised and the language considerably changed in the existing law.
Any other construction than herein given of the game laws in
a state like Wisconsin, where the conditions vary in the differ
ent counties, would result in confusion and absurdity. The
case before us presents a very good illustration. The purpose
of the game law is to conserve game and, at the same time, to
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permit a sportsman to take game under proper restrictions. Be
cause of the peculiar situation existing in Richland county,
where the rabbits in that county are destroying large apple or

chards, an open season throughout the year is desirable, and
hunters from adjoining counties go into Richland county and

kill these rabbits.

It was the legislative intent that they should do so. Surely,
it cannot be said that the legislature intended that a person who

lawfully killed these rabbits could not take them to his home
and use them for food if he happened to live in an adjoining
county. Such a construction of the statute, if carried to its
logical conclusion, would permit a hunter from one of the closed
counties in Wisconsin to kill a deer in one of the open coun

ties, but he would be prohibited from taking the deer to his
home in said closed county. Any number of illustrations of
these unreasonable and. absurd consequences would follow such

a construction. We conclude, therefore, that if the rabbits are
lawfully taken in one county they can be transported through
or into any other county, regardless of the open or closed season
or bag limit of said latter counties.

You also ask whether or not it is lawful for a butcher in the

city of Madison to purchase and have in his possession more
than five rabbits at any one time.

Sec. 29.48 deals with "commerce in game." Looking again

to the purpose of the act, we find the legislature restricting
commerce in game for the purpose of conserving it. By this
section, it is illegal to have any game in possession for sale dur
ing the "closed season." The rule of construction as to the
meaning of the "closed season" differs in this question from the
previous question, for the reason that in the previous one we
were dealing with the use a hunter himself could make of game
legally taken.
In this question we are dealing with the conservation of game

as encroached upon by those dealing in game in a commercial
way. A more rigid rule of construction in favor of conserva
tion of game should be applied in this latter case. "Closed

season," therefore, in this connection is construed to mean all

the time during the year except the open season in Dane county,
which is from Oct. 25 to Jan. 15 (sec. 29.18), during which

time a butcher cannot legally sell rabbits in Dane county.
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During the open season, to-wit, the time from Oct. 25 to
Jan. 15,

''no person shall have in his possession or under his control, or
have in storage or retention * * * or in excess of the bag
limit for one day * * * at any one time during the open
season * * See. 29.39.

This quoted portion, we believe, restricts a dealer to the pos
session of five rabbits in any one day. No separate provision

seems to have been made to permit a butcher to handle more

than the individual hunter. This construction carries out the

apparent purpose of the act.

JFB

Banks and Banking—Advertisement reading "7% on your
savings," by realty investment company, is not in violation of

sec. 2024—50, Stats.

January 23, 1922.

Honorable Marshall Cousins,

Commisswner of Banking.

I am in receipt of your letter of January 20, in which you

state that in the back of the Milwaukee telephone directory you
find an advertisement reading as follows:

"7% On Your Savings NATIONAL On Your Savings 7%
Store 32 Realty Investment Co. Phone

Plankinton Arcade GRAND 7400"

You ask whether advertising in this manner is permissible
under the law.

I presiune you refer to sec. 2024—50, prohibiting any person,
copartnership or corporation, not subject to supervision and

examination by the commissioner of banking, from making use
of any office sign or of any circulars, or any written or printed
or partly written and partly printed paper having thereon any

artificial or corporate name, or other word or words indicating
that such business is the business of a bank.

I do not believe that it can be fairly said that the advertise
ment in question is in violation of this section of the statutes.
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It does not seem to me that it can be said to be a representation
that the advertiser is in the banking business. It would seem

to me perfectly clear that anyone upon reading this would at

once gather the idea that this company had some means by
which the accumulated savings of people could be invested in

such a way that they would realize more than seven per cent
per annum upon the amount invested. I do not think that it in

any way conveys the idea that they were receiving deposits. I

can see nothing therein that to my mind indicates any violation

of this section.

WWG

himrance—Public Officers—County Board—Malfeasance—It

is unlawful for member of county board to act as agent of party

to contract for insurance of county property.

January 23, 1922.

George J. Leicht,

District Attorney,

Wausau, Wisconsin.

You say in your letter dated January 11, 1922:

"The chairman of the county board is also an insurance agent,
and when the public property committee took out tire insurance
on some of the county buildings, he was given some of it. The
question now comes up whether that is a violation of the statute.
which prohibits a county official from profiting on contracts
with the county."

It is the opinion of this office that the contract is in violation

of the statutes, and that a member of the county board is not
permitted to be a party to or act as the agent of a party to a

contract for insurance of county buildings. In making such a
contract, the county is represented by the county board.
The county board is empowered to

" (4) Build and keep in repair the county buildings and
cause the same to be insured in the name and for the benefit of
the county, and in case there is no county building, to provide
suitable room for county purposes." Sec. 59.07, Stats.
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In this connection, no distinction can be made between a

contract for the construction of a county building and a con
tract insuring the county building. In one, as in the other, the
county board represents the county, and every member of the
county board in making such a contract acts officially. The
county board may charge a building committee or an insurance

committee with the details of such a matter, but such commit
tee must act wholly within the authority delegated to it by the
county board, and its acts are in law those of the county board.
What the county board does through a committee is to be
looked upon as done by the county board. The chairman of the
county board and every other member acts in an official capacity
and for the county in the making of every such insurance con
tract. He may not represent the other party to the contract,
and that is what the chairman of the county board has done in
this case. He is the agent of the insurance company, and as
such he is interested in the insurance contract.

Sec. 4549, Stats., makes it a misdemeanor for a county officer
to be interested directly or indirectly in a contract made by, to,
or with him in his official capacity. This section of the statutes

has been very strictly construed by the supreme court. Arbuth-
not V. Kelley, 165 Wis. 362; Menasha Wooden Ware Co, v.
Winter, 159 Wis. 437.

This opinion is in harmony with many earlier opinions of
this department; X Op. Atty. Gen. 416, 576; IX Op. Atty.
Gen. 576; VIII Op. Atty. Gen. 273, 300; VII Op. Atty. Gen.
434, 597; VI Op. Atty. Gen. 279; IV Op. Atty. Gen. 205.
The last cited opinion, and perhaps some others, construe

sec. 692, Stats. 1917. That section was repealed by sec. 139,
ch. 695, Laws of 1919. That chapter codified the statutes re
lating to counties. Sec. 692 declared void every purchase by a
county where a member of the county board was interested in
the contract. The legislature probably thought in making the
revision that sec. 4549 entirely covered the subject, and that
sec. 692 was unnecessary, and for that reason repealed it.
EEB
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iTidigent, Insane, etc.—Volimtary patients in Wisconsin Psy-
chiactric Institute may be discharged without the two years' pa

role fixed by law.

January 23, 1922.

Honorable M. J. Tappins, Secretary,

State Board of Control.

You have submitted to this department the question proposed

by Dr. W. F. Lorenz, director of the Wisconsin Psychiatric
Institute. Said question is whether a patient who voluntarily

commits himself may be discharged without the two-year parole

fixed by law.

Ch. 145, laws of 1921, creates a new section of the statutes,

numbered 51.235. Subsec. 2 thereof provides:

"The provisions of the statutes relating to the commitment,
custody, transfer, parole, and discharge of insane persons in
state hospitals for the insane are hereby made applicable to the
Wisconsin Psychiatric Institute, which is hereby authorized to
admit any duly committed insane person from any county in
the state."

Sec. 51.10 refers to voluntary patients in institutions for the
insane, and contains the following:

"* * * Otherwise all voluntary patients shall have the
same standing and be subject to the same laws, rules and regu
lations as insane persons, except that they shall have the right
to leave such hospital at any time if in the judgment of the
superintendent they are ih fit condition, on giving five days'
notice to the superintendent of their desire to do so.''

These provisions of the statute are decisive of the question
submitted, and I am constrained to hold that such voluntary

patients may be discharged without the two-year parole fixed
by law.

JEM
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Appropriations and Experiditures—Counties—Education—
Blind and Deaf—Under see. 47.105, Stats., each county treas
urer should certify to secretary of state and board of control

amount expended in 1921 for relief of blind and deaf.
Appropriation for 1922 made by sec. 20.17 (7a) is available

to reimburse county on account of its said expenditures.

January 24, 1922.

Board of Control.

You state that the county treasurer of Waupaca county has

certified, pursuant to sec. 47.105, Stats, (sec. 2, ch. 579, Laws

1921), that his county paid out during the year 1921, and pur

suant to sec. 47.08, Stats., for aid to blind* persons, the sum of
$1,050, and asks that the county be reimbursed one-third of said

amount. You call attention to the fact that ch. 579 became

effective January 1, 1922, and raise the question whether coun
ties are entitled to be reimbursed for expenditures made in 1921

for aid to the blind.

Your question is answered in the affirmative. That is the

evident purpose of the statute. This chapter was in effect

throughout the first day of January, 1922, and the action of

the county treasurer in certifying such expenditures was in
strict obedience to the statute.

"On the first day of January in each year, the county treas
urer of each county shall certify under oath in duplicate, to
the secretary of state and to the state board of control the
amount paid out of such county during the preceding year for
aid under the provisions of section 47.08, * * Sec.
47.105.

Sec. 47.08 was operative throughout the year 1921, and

expenditures were made thereunder. It is evident that the leg
islature intended reimbursement for the expenditures of 1921 to
the extent provided should be made in 1922. The appropria
tion for that year would have no purpose under any other con
struction. There is appropriated

"20.17 (7a) For state aid to the blind and to the blind and
deaf, annually, beginning January 1, 1922, not to exceed fifty
thousand dollars, according to the provisions of section 47.105
of the statutes." Sec. 2, ch. 579, laws of 1921.
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Unless the construction we have given this act is adopted, not

a dollar of this appropriation could be used, and all of it would
lapse. What was the purpose of appropriating $50,000 for the
year 1922 ? It must have been to reimburse the counties that
expended such aid during the preceding year. Although this
appropriation was not available until the first day of January,

1922, that furnishes no reason against using it to reimburse
counties for expenditures made the preceding year. Such use

of the appropriation is not ''anticipating the appropriation,"

but is using it in the manner and at the time intended.
EEB

Corporations—Puhlic Utilities—Taxation—In distributing
valuation of public utility under sec. 76.47, districts or units
are towns, cities and villages; subdivisions thereof are not con

sidered.

January 24, 1922.

L. J. Bbunner,

District Attorney,

Shawano, Wisconsin.

The Central Wisconsin Power Company has an electric plant

located in the town of Pella, Shawano county, with lines extend

ing to various other towns. This corporation is a public utility
as defined by sec. 1211—47, Stats. 1919 (76.47, Stats.). Said
town contains more than one school district. Upon these facts,

you submit the question: Is the rate of taxation of the Central
Wisconsin Power Company in the town of Pella to be the aver

age tax rate of the entire town, including the school tax, or is
the rate to be the average rate of the school districts within
which such utility is located or such portion as is located within
said school district?

It is the opinion of this office that the rate of taxation pro
vided by sec. 1211—48, Stats. 1919 (76.48, Stats.) is the aver
age rate of the town, and that the phrase "assessment districts"
as used in said section refers to towns, villages and cities. In
contemplation of law, the property of the utility is not situated
in any particular part of a town or municipality. Its real estate

"shall be deemed personal property for the purposes of taxa
tion, and shall be valued and assessed together in a single item,
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and the assessed valuation thereof shall be apportioned in the
manner provided in sections 1211—47 to 1211—53, inclusive."
Sec. 76.47, Stats, (sec. 1211—47, Stats. 1919).

Sec. 1211—48 evidently deals with "assessment districts"
which annually have assessment rolls and tax rolls. There is
no regular or separate valuation roll or assessment roll for
school districts as such. The local unit of valuation for taxation

purposes is the town, city or village, and the statute uses the
word "district" for brevity and in place of the various names

of those" units of government. We entertain no doubt that the
word "district" in the statutes is synonymous with town, city
or village. Under the circumstances stated, the tax commission
is required to assess all of the corporation's property, and the
assessment is to be extended on the "assessment rolls of the

respective assessment districts" in the proportion of the assessed
valuation thereof properly belonging to each. The manner of

determining the apportionment is provided.

"* * * The amount so assessed shall be subject to the
same tax rate as other property in said district. The assess
ment assigned to each district shall be certified to the clerk of
such distriqt on or before September 1 and shall by such clerk
be spread upon the assessment roll of his district." Sec.
1211—48.

The clerk of the school district has no assessment roll and he

has no tax roll. The only district to which this language can

apply is the town of Pella, and the only clerk who can comply
with the directions is the town clerk of Pella.

EEB

P. S. The secretary of the tax commission informs us that

the foregoing opinion is in harmony with the practice which it
has followed in administering these statutes.
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Banks and Banking—There is no statutory authority for re

cording with register of deeds document showing liquidation of
bank located in his county.

January 25, 1922.

Honorable Marshall Cousins,

Commissioner of Banking.

In your letter of January 19 you ask whether there is any
method by which the liquidation of a bank or loan association
can be made a matter of record in the county where the corpora

tion is located. You point out that while the statutes provide
for the liquidation of such corporations, they do not provide for

the termination of their corporate existence or for recording
with the register of deeds any evidence of the liquidation.

I have been unable to find any statute under which the liqui
dation of these institutions can be made a matter of official rec

ord in the office of the register of deeds. Sec. 4177, Stats., re

quires him to receive and keep in his office any paper or docu
ment whatever that may be tendered to him, and under sec.
4180, any person may examine such documents; but the docu

ments so filed are not in any way indexed or recorded and their

mere presence in the office of the register of deeds would hardly
answer the purposes that you have in mind. None of the re
cording statutes apply to any document which might be issued

from your office to show that a bank has been liquidated. The
duties of the register of deeds under sec. 59.51 do not extend

beyond the recording of documents "authorized by law to be
recorded in his office;" and, as to corporations, "all certificates

of organization of corporations, and all amendments filed or
required by law to be recorded in his office."
I can see no way in which this matter of liquidation can be

made a county record without further legislation.
RMH
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Elections—County clerks should furnish registry books to
registration boards in time for use at their first meeting.

January 25, 1922.

Honorable Elmer S. Hall,

Secretary of State.

You say it was formerly the duty of your department under

see. 6.77 to furnish registration books for use in election pre
cincts, but under sees. 6.28, 6.77 and 6.14, subsec. (5), as revised

by chs. 558 and 378, laws of 1921, that duty is imposed upon the

county clerk.

"In view of this change in the law and of the provision that
county clerks shall furnish four registry books 'not later than
ten days prior to any September primary,' whose duty will it
be to furnish registration books for the next March registra
tion?"

The county clerk should furnish those books. The statute is
lame in that it does not command him to furnish them in time

for the March registration, but as the statute does not bar him

from doing so the way is left open to him to supply those books
when and as they are needed. Should he furnish them in March

he will be performing his duty in that regard "not later than

ten days prior to any [the] September primary."
No one else is authorized to supply registration books; the

county clerk has such authority and he should exercise it.

EEB

Bridges and Highways—Corporations—Public Vtilities—

Counties—County cannot, without compensation, compel electric
power company to move its poles, erected'on private property,

because of their interference with proposed county bridge.

January 25, 1922.

E. S. Jednet,

District Attorney,
Black River Falls, Wisconsin.

In your letter of January 18 you state that your county has

determined to build a new bridge across the Black river, and
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in doing so it will be necessary for five poles of the Melrose
Electric Light & Power Company to be moved. These poles are
all located on private property—two on sand bars in the river
and the other three on the banks of the river. The Power

Company insists that the county must pay for the moving of
the poles, and you ask my opinion as to the rights of the county
in the matter.

It is my opinion that the county cannot compel the company
to move the poles at the company's own expense. The poles are
purely private property, and, according to your statement, the
ground on which they stand is likewise private. The county
has no more right to encroach upon such property without com
pensation than it would have to encroach upon a dwelling
house, barn, or other private structure at the point where it
desired to build its bridge. The right to interfere with such
structures, or even with submerged land not occupied by any
structure and merely covered by the span of the bridge, must
be acquired by the exercise of eminent domain before the bridge
can be built. Metropolitan Investment Co. v. Milwaukee, 165
Wis. 216.

The situation you present is somewhat similar to that in State
ex rel. City of West Allis v. Mihvaukee L., M. & T. Co., 173 "Wis.
225. There a city, upon widening a street, sought to compel a
street railway company to move its tracks over to the center of
the new street. At the time the tracks were originally laid in
the location from which their removal was sought, they were
on private property, and although a street was subsequently
opened over this property, the company retained its private
easement. The court held that under these circumstances the
city had no right to compel a relocation of the tracks, saying,
p. 30:

It is manifest that such an interurban railway company
whose tracks are laid upon a private right of way is in a sub
stantially different position from and possesses property rights
which do not belong to a similar company operating upon a
public highway. To require it to move from its present loca
tion on its own property to other property to which it has no
property right, easement, or franchise would in effect amount
to taking away the property right that it now has to the soil
upon which its tracks are laid and requiring it to assume sub-



Opinions of the Attorney-General 77

stantially different liabilities and obligations both as to the
abutting owners on the new Burnham street and to the mu
nicipality. ''

The court also held that the general police power of the city

with respect to the laying of street car tracks and the running

of cars did not authorize the city to require a relocation of the

tracks.

The principle of the West Allis case seems fully applicable

here. The situation, of cour.se, would be entirely different if

the poles were in the public highway and their relocation was

necessitated by changes in the highway. As their location is

purely private, I am convmced that the county has no right to

compel their removal at the expense of the company, nor, in
fact, to compel their removal at all unless it first acquires that

right by agreement or condemnation.
RMH

Public Officers—Supervisors—^Under general charter law ef

fective Jan. 1, 1922, supervisors continue in office for balance

of their terms, unless there is action to contrary by city council.
Supervisors elected for more than one year are to serve for

full term under sec. 59.03 (amended by ch. 238, Laws 1921).

January 25, 1922.

Geo. F. Merrill,
District Attorney,

Ashland, Wisconsin.

You ask: Do the supervisors of Ashland under the new
charter law have to be elected next April or are they to serve

out the terms for which they were elected ?

You state that the supervisors of Ashland were elected in
1921 for a term of two years. You do not state by what author

ity they were elected for two years, and probably that is not
material. I assume, however, that they were elected for a two-
year term, pursuant to an ordinance enacted under authority
conferred by sec. 925—26a, Stats. 1919.

It is the opinion of this office that the supervisors' terms are

not shortened by the general charter law, which went into effect
January 1, 1922, ch. 242, laws 1921.
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By par. (d), subsec. (2), sec. 59.03, the county board was

given authority to

"provide by resolution that at the election to be held in each
city ward and village or part thereof * * * each supervi
sor therefrom shall be elected for a term of three years,
#  ♦ # '>

Said par. (d) was amended by eh. 238, so that it now relates

only to the election of supervisors for a part of a ward or a

part of a village, but sec. 2 of that chapter has the saving pro
vision :

"All supervisors heretofore elected under the provisions of
paragraph (d) of subsection (2) of section 59.03 shall serve
for the terms for which they were elected and until their suc
cessors are elected and qualify, # •

The general chartei law of cities has similar saving clauses.

"(4) All offices, th, terms of office and the manner of se
lection of officers shall, continue until changed by ordinance
adopted by a two-thirds vote of all the members of the council
to conform to chapter 62 of the statutes." Sec. 62.01, Stats.
(Sec. 2, ch. 242, laws 1921).

" (b) Except as otherwise specially provided the r^ular term
of elective officers except supervisors shall be two years. The
term of supervisors shall be one year unless otherwise provided
pursuant to paragraph (d) of subsection (2) of section 59.03.
The council may by ordinance provide a different term for such
officers or any of them, and may provide that the term of one
of the aldermen next elected in each ward shall be for one year
only and that the terms of aldermen thereafter shall expire in
alternate years." Sec. 62.09, Stats.

These statutory provisions lead us to the conclusion that the

supervisors elected in the city of Ashland last spring are to

serve out the terms for which they were chosen, unless some ac
tion of the city council is taken on the subject.

EEB
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Elections—Numerous provisions of election statutes construed.

January 26, 1922.

Honorable Elmer S. Hall,

Secretary of State.

To aid you in the preparation of the election manual, you
have asked this office to answer numerous questions which have

arisen. Those questions and the answers follow:
Q. 1. Are the terms of office of election and registration offi

cials in certain towns sometimes two and three years?
A. 1. The terms of those officers in some towns are two

years, but none of them three. The answer is controlled by
subsec. (3), sec. 6.32, Stats., and relates to towns divided into

two or more elections districts.

(< * « * boards of such towns shall, not later than the

second Tuesday of August in each year when a general election
is held, appoint • * * officers of election for each election
district therein, other than the first; the persons so appointed
shall hold their offices until their successors are appointed and
qualified.''

The two-year term obtains also in election districts within
Indian reservations. Subsec. (2), sec. 6.33.

Par. (d), subsec. (4), of see. 6.32 applies to cities only.

Sec. 6.16 has no application here, neither have sees. 59.03,.

subsec. (2), 60.19, and 60.22. The three sections last cited were
amended by ch. 238, Laws 1921.

Q. 2. Has an inspector who has taken the official oath, but

whose oath has not yet been filed with the village or city clerk,

authority to administer oaths to other election officials or any
oath required in the conduct of registration or elections?

A. 2. This question is answered in the negative. The statute
says:

((* « « inspector of election who has taken and filed

the oath of office may administer said oath. Any inspector
having taken and filed the oath of office as above prescribed may
administer any oath required by law in conducting registra
tions or elections." Par. (g), subsec. (4), sec. 6.32.

Said paragraph directs that the oaths of election officials

shall be filed with the city or village clerk. These provisions
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are plain and explicit, and you are advised that until the oath

is properly filed with the statutory custodian the election offici^
has no authority to administer oaths.

Q. 3. (1) In view of the provisions of 6.18 and 6.44, may

electors be registered on any election day other than general
elections? If so, does this apply also to spring elections in even-

numbered years ?

A. 3. (1) Both parts of this question are answered in the

affirmative.

Q. (2) Does sec. 6.16, subsec. (2), which says "There shall

be no other registration day or days" control the answer to the
foregoing question?

A. (2) The answer is "No." The provision of statute just
quoted is a prohibition of special or extra registration days.
Q. (3) Can electors register on any election or primary day

and immediately after being registered on said day cast their
votes ?

A. (3) This question is answered in the affirmative, but you
are to bear in mind that the general election day is not a regis
tration day, and that no name can be added to the registration
at a general election. Sec. 6.17, subsec. (2).
The final meeting of the registry board is on the Tuesday

next preceding every general election, and on no other day.

"No name shall be added to said registry after it shall have
been fully completed at said final meeting; * * Sec.
6.17, subsec. (2).

Q. 4. In odd-numbered years may the city council dispense
with the registration which the statutes provide shall be made
three weeks before the spring election ?

A. 4. No distinction is to be made between odd and even

years. Every town, city and village with a population of 5,000
shall make a registry of electors in each even numbered year.

"• * • Such registration shall be applicable to municipal
and judicial elections as well as to general elections unless the
common comicil of such city, or board of trustees of such vil
lage, or board of supervisors of such town shall, by ordinance
or resolution, otherwise declare and provide; • * Sub
sec. (1), sec. 6.14, Stats.

Q. 5. May cities pay election officials extra for carrying and
erecting the United States flag ?
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A. 5. The municipal authorities are required to

"place and display the national flag on suitable staff over every
voting place dui'iug all tlie hours that the polls are open on the
day of the general election, and may so display it on other elec
tion days and on registration days. The expense of such fiag-
and the erection, care and maintenance of the same shall be a
charge against such town, village or city and be audited and
paid as other election expenses." Sec. 6.79.

Such services are to be paid for and there is no statutory ob
jection to election officials' being employed for that purpose,
but the pay which they receive for this service is separate and
independent of their compensation as election officials, and
therefore cannot be said to be extra pay.

Q. 6. May municipalities authorize the conduct of elections
or registration with a less number of officials than is provided
for by statutes?

A. 6. They cannot. The statutes must be observed. : They
require that the registration board shall be made up of three
election inspectors and two election clerks, and that there shall
be three election inspectors, two election clerks, and two ballot
clerks at each polling place during all elections. Sees. 6.16 •
and 6.32.

Q. 7. Should the oath of office be taken by election and reg
istration officials at the opening of polls or at the beginning of
registration each time, or will one oath suffice?
A. 7. It is certain that in cities and villages it is sufficient to

take and file a single oath, as prescribed by par. (g), subsec. (4),
sec. 6.32.

<«# * « other or further oath of office shall be re

quired of said officers during the term for which he was elected."

But it is entirely proper to take and subscribe such oath on each
registration and election day. Forms of oath are provided in
the registration books and polling lists and can be filled in and
taken with little or no inconvenience, and election officials
should he advised to do that in every case.

Q. 8. Are the inspectors of election authorized to close the
polls one hour for dinner?

A. 8. This question is answered in the negative. We are
aware that a practice has long obtained in some towns of ad-

i^m
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journing the polls one hour at noon, but we are certain that

there is no authority for such adjournment; but, on the con
trary, the statutes declare the hour in the morning when the
polls shall be open and the hour in the afternoon when they
shall be closed. No authority is given to the board of supervi
sors or to others to adjourn the polls or to close the election be

tween such opening and closing hours. The only adjournment
of elections now provided for or authorized by statute relate
exclusively to the place of holding the election.

"Whenever it shall become impossible or inconvenient to hold
an election at the place designated therefor, the board of in
spectors, after having assembled at, or as near as practicable to,
such place, and before receiving any votes, may adjourn to the
nearest convenient place for holding the election, and at such
adjourned place shall forthwith proceed with the election.
*  * *" Sec. 6.09.

We are aware that sec. 6.55 directs the procedure to be fol

lowed in case of an adjournment of the polls, but that section

is now obsolete. It is dead timber because no adjournment is
now permitted after a vote has been received. This section was

enacted when there was a statute authorizing an adjournment
of one hour at noon. Such statute was repealed long ago, so
that now there is nothing for sec. 6.55 to operate on; and taking
an hour off at noon was formerly authorized, but that permis
sion was finally withdrawn and abolished by ch. 244, Laws 1881.
The following is a brief history of the statutes providing for

an adjournment of the polls during election day:
Sec. 26, ch. 6, Rev. Stats. 1849, gave the election board power

to adjourn "the polls at twelve o'clock noon for one hour."

This authority was general, and was continued by see. 26, ch. 7,
Rev. Stats. 1858. A proviso was added by ch. 7, Laws 1870,

"• • • That no such adjournment shall be had or notice
thereof given in any incorporated city or village."

That withdrew this authority from all except town election
boards.

In Rev. Stats. 1878, sees. 26 and 27 of ch. 7, Rev. Stats. 1858,
became sec. 29, and the provision for adjournment was made
to read:
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*'• * * The inspectors may, in towns only, adjourn the
polls at twelve o'clock noon, for one hour."

Sec. 29, Key. Stats. 1878, was amended by ch. 244, Laws 1881,
and the provision for adjourning the polls was omitted, and
has never been reenacted, so. that more than forty years have
elapsed since we had any statute authorizing an adjournment
of the polls at noon or at any time, except the statutory closing
hour. See sec. 29, Ann. Stats. 1889; sec. 49, Wis. Stats. 1898;
sec. 49, Wis. Stats. 1913; sec. 6.55 and sec. 6.35, Wis. Stats.
1915, 1917 and 1919.

Q. 9. Are printed copies of the registry of electors o^cial
copies unless they have been first certified by the inspectors or
the city clerk?
A. 9. The answer is "No."

Q. 10. Is ch. Ill of the manual "Qualification of Electors"
in harmony with the statutes ?
A. 10. We believe it is.

Q. 11. Is the illustration used to show the distinction between
the place where a person actually lives and the place of his
legal or voting residence correct ?

A. 11. We think so,

Q. 12. May absent voters secure registration by affidavit o»
application if such affidavit is presented by two electors who
verify its correctness?
A. 12. This question is answered in the affirmative. Sec. 6.16,

subsec. (6); 6.17, subsec. (1), par. (c).
Q. 13. What is meant by registration being "applicable" to

an election ?

A. 13. The meaning is that the statutes requiring and regu
lating the registry of electors must in all things be conformed
to and applied in the conduct of the particular election in ques
tion. It may mean that a registration is required on some day
prior to election or it may not, depending on what election it is.
As to the general election, it would mean that the registra

tion statutes apply, and that no name may be added to the
registry that day, and that no person who is not registered may
vote unless he furnishes the affidavits of two freeholders who

are electors in his precinct.
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At other elections, it means that the elector's name must be

upon the register before he is permitted to vote. Registration
is as truly applicable under sec. 6.18 as under sec. 6.44.

Q. 14. May registry ofScials borrow copies of the official reg
istry which are filed with the city clerk, for use in making a new
registry?

A. 14. We can find no provision of statute authorizing such
act, and therefore conclude these registers so filed constitute
part of the official files of his office.

"* * * Each member of the board shall retain one of the
said certified copies for use at the election and two of them
shall be filed forthwith in the office of the proper town, city or
village clerk where they shall remain at all times open to public
inspection." Subsec. (2), sec. 6.17, Stats.

The miuiicipal clerks are required to deliver the poll lists to
the registry board, but we can find nothing of the kind relative
to official registers. Subsec. (6), sec. 6.16.
Q. 15. Are we correct in suggesting that two primary lists be

kept by registration clerks, 6.16, subsec. (3), and in stating
that official certified lists are not made in registry books, 6.14,
subsec. (5); 6.16, subsec. (3), and (8), and 6.17, subsec. (2) ?
A. 15. Your suggestions are quite proper, but we do not

think that the registration board is required to make prelimi
nary lists in the sense you use that expression, or that they may
not use the registry books for the official certified registry. The
registry books furnished may become the official certified reg
isters. The matter is really one of policy or good judgment in
making the registration.
Q. 16. In view of the requirement that registration be open

to the public, what should be said of the practice of some boards
of retiring to a private room, to revise the list, while one in
spector remains at the polling place to receive registrations, 6.16,
subsec. (3)?

A. 16, The statutes authorize no such practice and by impli
cation forbid it. The inspectors act as a board and the majority
of the inspectors may decide all matters that properly come
before the board. The entire proceeding is public, and every
request for registration should receive or have the decision of
the board, and may not be handled or decided by one inspector.
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Q. 17. Is it a criminal offense to mutilate or change an offi
cial registry borrowed from the municipal clerk, even though
such registry had been made and certified by the officials bor
rowing said list, sec. 6.17, subsec. (2) ?

A. 17. Certainly; there should be no mutilation or change,

but we do not think the statute to which you refer sheds any

light on the subject. The custodian of such registry is respon
sible for its safe-keeping, and he should not permit any one to

change or mutilate it, nor should he allow any one to take it
from his actual custody who is likely to mutilate or change such

register.

We have no doubt that a wilful mutilation would be a crim

inal offense, but we have not searched the criminal statutes for
such a provision. Of course, if a change were made in good
faith by registration officials, in the belief that they had author
ity so to do, their acts would lack actual or imputed criminal
intent, and therefore would not be misdemeanors.

Q. 18. May a minor who would be of age on election day be

registered for the primary as well as for the election?

A. 18. The provision for registering minors does not extend

to the primary. It is only at the final meeting of the board on

the Tuesday next preceding a general election that minors may
be registered. At that meeting the board shall enter upon the
register

"the name of every person qualified, except as to age, to vote at
such election if such person, continuing to live, will be twenty-
one years of age on or before the day of such election." Par.
(b), subsec. (1), sec. 6.17.

We think the statute compels a negative answer to this ques
tion.

Q. 19. What citizens temporarily absent should be registered?

A. 19. The names of all citizens who are known to be elec

tors should be registered. This applies to those who are tempo
rarily absent, as well as it does to those who are actually in the
election precinct.
In this matter no distinction is to be made between electors

who are absent and those who are present.

Q. 20. How many certified copies of the registry should be

filed, and how many posted after each registration day?
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A. 20. We think that the numbers are correctly stated by you
in par. 8, ch. VI, "Kegistration of Electors" of the election

manual.

BEB

Corporations—Cooperative Associations—Sec. 1786e—17, sub-
sec. 3, Stats., providing for filing of amendments to articles of
cooperative associations in certain cases without payment of
fee, relates only to amendments made necessary by changes of
1921 in cooperative association law.

January 26, 1922.
Honorable Elmer S. Hall,

Secretary of State.

In your letter of January 14 you state that under sec.

1786e—17, subsec. 3, no fee is payable for the filing of amend
ments to articles in the case of corporations which are required
by the provisions of the cooperative association law to file

amendments. You ask whether this exemption from payment

of fees applies to three particular kinds of amendments set
forth in your letter.

The subsection in question reads:

''Every corporation or association in existence at the time of
the passage of this act, which is affected by any provision
hereof, shall have until July 1, 1922, to comply with such pro
vision ; and any such corporation or association, which is re
quired by any provisions of sections 1786e—1 to 1786e—17, in
clusive, to file an amendment to its articles of incorporation,
shall have until said date to file such an amendment. Neither
the secretary of state nor the register of deeds shall charge any
fee for filing such an amendment."

This subsection requires all corporations in existence when

the new cooperative association law of 1921 was passed, and

affected by any of its provisions, to comply with the new law by
July 1, 1922, and any suck corporation may have until that date

to file with you the amendments to its articles which are "re
quired" by the cooperative association law. This clearly relates
only to those amendments which are necessary to make the ar

ticles of a pre-existing corporation comply with the new law. To
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take a single example, the old cooperative association law made
one-tenth of the outstanding stock constitute a quorum, while
under the new law a quorum is a majority of the stock. If a
corporation organized under the old law has a provision in its
articles fixing a quorum at 10%, the subsection in question gives
it rmtil July 1, 1922, to file with you an amendment changing
the quorum to conform to the new law, and on filing such
amendment it is not required to pay you any fee. The legisla
ture evidently felt that a corporation whose articles had to be
amended because of the change in the law should not be re

quired to pay any fee for the privilege of filing the amendment.
It seems very clear to me, however, that the language exempting
"any such corporation or association" from paying fees applies
only to those amendments which are filed with you in the process
of changing the pre-existing organization to comply with the
new law, and that in all other cases a fee must be collected.
RMH

Criminal Law—Larceny—Member of county board who ap
propriated to his own use goods paid for by county is guilty of
larceny, although element of trespass is absent.

January 26, 1922.

George J. Leioiit,

District Attorney,
"Wausau, Wisconsin.

You inquire in your letter of January 11, 1922, what offense,
if any, has been committed by a member of the county board
who appropriated for his own use goods paid for by the county.
He has committed the crime of larceny under sec. 4415, Wis.,

Stats. It is true that the element of trespass or nonconsent is
absent, as he was acting for the county; but under the principle
of law laid down in Vought v. State, 135 Wis. 6, 15, it is not
necessary that a trespass in the technical sense be committed in
order to constitute larceny where the property is taken by arti
fice, fraud or false pretenses. See cases cited at p. 15. The
party in question obtained the possession of the property by
artifice, fraud and false pretenses and he appropriated the same
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to his own use. He is therefore guilty of larceny. The fact
that restitution was made and the wood paid for does not wipe
out the crime. It simply cancels his civil liability to the county
for the value of the property.

JEM

Banks and Banking—^One who solicits, through newspaper
advertising, periodical "depositing" of money with him in pay
ment for property to be sold by him on installment plan, is en
gaging in banking business within sec. 2024—78/, Stats.

February 1, 1922.
Honorable Marshall Cousins,

Commissioner of Banking.

In your letter of January 17 you ask whether any law is vio
lated by the following advertisement published in a Milwaukee

newspaper by a person not authorized to transact a banking
business:

"Deposit your savings on first mortgage that yields 6% to 7%.
"In order to give all an opportunity to deposit their savings

to the greatest benefit we have inaugurated a system of selling
mortgages on a monthly installment plan.
"Deposit of savings on first mortgage may be started with

$5.00. Further deposit can be made of $1.00 per week. First
mortgages bringing high rate of interest payable semi-annually
and giving you greatest security for money invested.
"First mortgages on real estate give the safest security and

guarantee on earth.
"For further information write or call, etc."

The advertisement is in the main an advertisement for the

sale of first mortgages but it includes an invitation to the public

to "Deposit your savings on first mortgage." Tlie advertise

ment also states that the system is one of "selling mortgages on
a monthly installment plan," with deposits of $5 initially and
$1 per week thereafter.

See. 2024—78/ provides:

"The soliciting, receiving, or accepting of money or its equiv
alent on deposit as a regular business by any person, copartner
ship, association, or corporation, shall be deemed to be doing a
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banking business, whether such deposit is made subject to check
or is evidenced by a certificate of deposit, a pass book, a note, a
receipt, or other writing, provided that nothing herein shall
apply to or include money left with an agent, pending invest
ment in real estate or securities for or on account of his prin
cipal."

Sec. 2024—78m prohibits under penalty the doing of a bank

ing business by persons or corporations not organized under the

banking laws.

There is no question but tliat the advertisement solicits money
to be deposited with the advertiser, and it seems clear also that
this is done by him as a regular business. I think we are also

safe in assuming that the depositor receives some kind of re
ceipt, pass book, or other writing in evidence of his deposit.
The ease therefore falls squarely within the statute unless it is

covered by the proviso which exempts deposits of

"money left with an agent, pending investment in real estate
or securities for or on account of bis principal."

On this latter point it will be noted that the proviso applies
only where a relationship of principal and agent is created.
There is nothing whatever in the advertisement which would
indicate the existence of such a relation. The plan seems to be

purely one of purchase and sale. It does not contemplate that
money shall be left with the advertiser "pending," that is,
awaiting, investment by the advertiser when a sufficient amount

has accumulated. The proposition is rather one of making a

purchase outright from the advertiser and paying the purchase
price in installments which are called "deposits."

It is my opinion, therefore, that in advertising to accept de
posits in this manner the concern in question is "doing a bank
ing business" and is subject to prosecution. This does not
mean, of course, that every one who advertises to sell property
on the installment plan is doing a banking business merely be

cause he is to receive periodical pa.^onents on the property sold.

The thing that distinguislies the present case is the use of the
word "deposit," which brings the case squarely within sec.

2024—78^,

"The soliciting * • • of money • * * on deposit
as a regular business."
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I note that the advertisement as you submit it is a translation

from the Polish language. The foregoing opinion is predicated
on the assumption that the word which is translated as "de

posit" is not susceptible of any other translation which might
get away from the "deposit" idea.

You ask, also, whether "this manner of doing business" is

permissible under the law. Since the law applies as well to the
"receiving or accepting" of money on deposit as to the "solic

iting" of such money, it follows from what has been said that

the method of doing business is not permissible if it follows ex

actly the method suggested in the advertisement; that is, if the
money paid in by the customer is treated as a deposit, and no
arrangement is made whereby the relationship of principal and

agent for the investment of funds is created. If it happens that
the advertisement does not accurately describe the actual method
of doing business, then it may be that only the advertisement,
and not the method of doing business, is a violation of law.
RMH

Public Lands—Timber—Under sec. 24.39, State., commission

ers of public lands have authority to sell fallen timber on state

lands.

February I, 1922.
Matt Lampert, Chief Clerk,

Commissioners of Public Lands.

In your letter of January 11 you inquire whether the com

missioners of public lands have authority to sell dead and down
timber on state lands.

Your question is answered in the affirmative as to all public

lands, except state park lands and state forest lands. As to the
latter, the power of sale is in the conservation commission. The

pertinent statutes are sec. 24.39, subsec. (1), and sec. 26.22,
which read as follows:

"24.39 Leases, etc. (1) The commissioners of the public
lands are empowered to grant leases of parts or parcels of any
public lands except state park lands and state forest lands; to
grant licenses to prospect for ore or other minerals upon any of
said lands; and to sell timber thereon damaged by fire or wind.
Such leases, licenses and sales shall conform to the require-
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ments, so far as applicable, prescribed by chapter 282, laws of
1917, for the exercise by the conservation commission of similar
powers affecting state park lands and state forest lands."

"26.22 Sales, etc. The commission may sell any timber on
the state park or state forest lands which has been damaged by
fire or wind, on such terms and in such manner as it shall deem
best for the interest of the state."

The term '' public lands'' in these statutes means all lands

owned by the state, either as proprietor or as trustee, and it

therefore embraces school lands. See. 24.01, subsec. (1). The

reference in sec. 24.39 to the method of procedure prescribed
in ch. 282, Laws 1917, refevs only to sec. 26.22, which is a part

of said ch. 282 and is the only portion thereof relating to sale

of damaged timber.

In the foregoing, I have assumed that all dead and down tim

ber comes within the description of "timber damaged by fire or

wind." Possibly that is not true in every case, but I think the

commissioners may safely presume that practically all dead and
fallen timber was brought down by the action of the wind where

no evidence of fire is present. The statute must be reasonably

construed and it is not to be expected that the commissioners

will know positively what caused each separate piece of timber

to fall.

RMH

Counties—Puhlic Officers—County surveyor or his deputy

who takes fees in excess of amount allowed by law for services

rendered renders himself liable civilly and criminally, and this
applies to pretended services.

Sec. 59.60, subsec. (2), applies to all official surveys made by
county surveyor or his deputy.

Such surveys and records thereof are competent evidence of

fact and are presumptively correct; there is no statute of limi
tations applicable thereto.

February 1, 1922.

George B. O'Connor,

District Attorney,

Eagle River, Wisconsin.

The questions submitted by you under date of December 23,
1921, are restated and answered as follows:
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1. A former county surveyor and his deputy failed to com

plete surveys of lands commenced by them, ■which it was their
duty to complete under the provisions of sees. 59.59 to 59.66.
In some of those eases the survej'or or his deputy collected pay
ment for completed surveys and full performance of othcial
duties. The surveyor died, leaving no estate,

"but some of his deputies, who did some of this work, and col
lected or received their pay are among the living and provided
with more or less of this world's goods. What can we do about
this?"

Of course it is too late to do anything about the matter so far
as the county surveyor is concerned. The acts of the deputies
rendered them liable both civilly and criminally. The county
surveyor may appoint deputies (sec. 59.59).

"The county surveyor shall:
" (1) Execute, by himself or his deputy, any survey required

of him by order of any court or upon application of any indi
vidual or corporation." See. 59.60.

The suiweyor and his deputies may demand and receive the
fees provided for in sec. 59.65 for making such surveys.

"Any county surveyor who fails or refuses to perform any
duty required of him by law shall be punishable by a fine of not
less than twenty-five dollars nor more than fifty dollars for each
such failure or refusal." Sec. 59.66.

We think that when a deputy surveyor upon application un
dertakes to make an official survey he is for the time being and
for the purpose in hand the county surveyor, and that sec. 59.66
applies to such deputy. Such deputy is also amenable to pun
ishment under the provisions of sec. 4549 for making

"any false statement, certificate, report, return or entry in
*  * * records in respect to anything done or required "to be
done by him officially, or in any public or official service."

He also violates sec. 4550, which provides that any officer of any
county

"who shall wilfully violate any provision of law authorizing or
requiring anything to be done or prohibiting anything from
being done by him in his official capacity or employment, or who
shall refuse or wilfully neglect to perform any duty in his office
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required by law, or sliall be guilty of any wilful extortion,
wrong or oppression therein shall be punished by imprison
ment * *

2. "The question has arisen whether the provisions of par.
(2), sec. 59.60 ♦ • • apply to surveys made under the pro
visions of sees. 59.63 and 59.64, etc., or only to other surveys
and particularly to surveys made under the provisions of par.
(8), sec. 60.18 and sees. 60.37 and 60.42, inclusive. I have ad
vised that all surveys made by the county surveyor come within
the provisions of sees. 59.59 to 59.66, both inclusive."

"We think your advice is sound and therefore concur in your
opinion. Sec. 59.60 says:

'' The county surveyor shall:
<(* * *

"(2) Make a record in books kept therefor, of all corners
set and the manner of fixing the same and of all corrected
bearings and the distances of all courses run, of each sur
vey made by him or his deputies and so arrange or index the
same as to be easy of reference and file and preserve in his
office the original field notes and calculations, thereof; and
within ten days after completing any survey, make a true and
cprreet copy of the foregoing record, in record books to be
furnished by the county and kept on file in the office of the
county clerk."

This language is entirely general and applies as much to one
official survey as to any other such survey. All surveys made
by the county surveyor under these statutes are official, are
prinia facie correct and have to do with the record title to lands

surveyed. There are very strong reasons for believing the leg
islature meant what it said, and we are bound to so under
stand it.

"In the construction of the statutes of this state the follow
ing rules shall be observed unless such construction would be
inconsistent with the manifest intent of the legislature; that is
to say:
"(1) All words and phrases shall be construed and under

stood according to the common and approved usage of the lan
guage; * * Sec. 4971.

That is the rule which you followed and is the one which ob
tains. Any other construction "would be inconsistent with the

manifest intent of the legislature."
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3. "In some way the impression has gone out that a survey
made by the county surveyor under the provisions of sees. 59.63
and 59.64 is conclusive • • * and cannot be attacked after
a certain lapse of time. In some instances this period of time
is claimed to be one year, in other cases two years. I can find
no authority holding such to be the case. The statutes only say
the surveys so made are to be deemed 'presumptively' correct.
As I understand it this means the surveys are to be considered
correct until the contrary is proven."

We quite agree with you, for we can find no statute which
makes such surveys or the record thereof conclusive as to the
correctness of the survey or any statutes of limitation applying
thereto. His surveys and the records thereof and copies there
from are made competent evidence of the facts, which evidence

is to be weighed the same as other evidence upon the subject.
That we understand is the full extent of their force and effect.

"The certificate and also the official record of the county
surveyor when produced by the legal custodian thereof or any
of his deputies, when duly signed by him or them • * ♦
shall be admitted as evidence in any court • • • but the
same may be explained or rebutted by other evidence * *
Sec. 59.64.

Sec. 60.37 gives authority to town meetings to order the erec
tion of landmarks at section and quarter-section corners, and

the following sections of the statutes provide how the necessary
surveys shall be made.

"All landmarks set under authority of the provisions of the
preceding sections shall be presimiptively deemed to be at the
section and quarter-section corners, as originally established by
the United States survey, at which they respectively purport to
be set." Sec. 60.41.

We have found no other provision of statute relating to this
matter and believe their meaning is not at all in doubt and that

the language used leaves no room for application of rules of in

terpretation other than the rule before quoted from the statutes.
EEB
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Taxation—Collection hy Distress—Taxes upon real estate
must, if possible, be collected from personal property of owner
or occupant.

Treasurer who fails to make such effort to collect any taxes
which he returns delinquent, commits perjury in making afiB-
davit required by sec. 74.19, Stats.

February 1, 1922.
Clive J. Stbang,

District Attorney,
Grantsburg, "Wisconsin.

Under date of January 30, 1922, you state that the town
treasurers have received a Wisconsin tax commission circular
which tells them

"to sell personal property of a person to pay that person's real
estate tax if the same is not paid. This circular quotes sec. 1097,
Wis. statutes. I have advised these parties to sell such per
sonal property to pay sucli delinquent real estate taxes but
they refuse to take such drastic measures. Does this section
authorize them to do so?"

The law not only authorizes the town treasurers to levy on
personal property to pay the owner's real estate taxes, but com
mands them to do so. A disregard of that command would be
a breach of official duty. (Sees. 4549 and 4550.) You will
notice that every local treasurer in making his delinquent re
turn is required by sec. 74.19, Stats., to make oath that his
statement of delinquent taxes is correct,

"that the sums therein returned as unpaid taxes have not been
paid, and that he has not, upon diligent inquiry, been able to
discover any goods or chattels belonging to the persons charged
with such unpaid taxes whereon he could levy the same."

We feel quite safe in saying that see. 74.10, subsec. (1),
Stats., gives authority to the tax collectors to levy on personal
property to realize the owner's real estate taxes, for the supreme
court has so construed the statute in Allen v. Allen, 114 Wis.
615. The court said, 627:

"• • • There are other sections which have some bearing
on the subject, and all seem to point more or less directly to the
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conclusion that the legislative intention is that such taxes shall
be collected from the personal property of the owner or occu
pant, if possible.'*

Tou will find this case cited in the note to sec. 1114 in Wis
consin Annotations, p. 345.
EEB

Criminal Law—Trade Regulations—Fraudulent Advertising
—Partnership whose name is corporate in form is not guilty of
fraudulent advertising within sec. ITAIk, Stats., when it adver
tises that "this company" has facilities for acting as "execu
tors, administrators," etc.

February 2, 1922.
D. K. Allen,

District Attorney,
Oshkosh, Wisconsin.

You have submitted to this office, in your letter December
23, a copy of an advertisement published by The Greenlaw-
Thomas Co., Oshkosh, Wisconsin. The advertisement is as
follows:

"You Can See the Security
"Why buy bonds when you can invest your money in

First mortgage loans in your own County?
"We have the following First mortgage loans to place

at an attractive rate of interest:
[Here follows a list of mortgage loans]

"This Company has all the resources and facilities
requisite and necessary to act as Executors,

Administrators, Guardians and Receivers and
Trustees of Real and Personal Estates.

"The Greenlaw-Thomas Co., Oshkosh, Wis.
"(A Financial Institution)"

You state that The Greenlaw-Thomas Company is a partner
ship and that at the same location and in the same offices, under
the same management and supervision, there is another sepa
rate and distinct entity, to wit, a corporation by the name of
"The Greenlaw-Thomas Abstract Company;" that the com
pany is capitalized at $50,000 and does a large abstract and
real estate loan business; that it is not a bank and is not a trust
company; that the company is financially responsible.
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You ask whether, under the circumstances stated, the adver
tisement submitted constitutes a violation of sec. 1747fe, Stats.
Sec. 1747^: provides, in part:

"Any person, firm, corporation or association who, with intent
to sell or in any wise dispose of * * * service, or anything
offered by such person, firm, corporation or association, directly
or indirectly, * * * or to induce the public in any manner
to enter into any obligation relating thereto, or to acquire title
thereto, or an interest therein, for the purpose of defrauding
the public, makes, publishes, disseminates, circulates, or places
before the public, or causes, directly or indirectly, to be made,
published, disseminated, circulated, or placed before the public,
in this state, in a newspaper or other publication, * * * an
advertisement of any sort regarding merchandise, live stock, se
curities, service, or anything so offered to the public, which
advertisement contains any assertion, representation or state
ment of fact which is untrue, deceptive or misleading, shall be
guilty of a misdemeanor, and shall upon conviction thereof be
punished by a fine of not less than ten dollars nor more than two
hundred dollars, or by imprisonment in the county jail not less
than ten days nor more than ninety days, or by both such fine
and imprisonment; * *

Two questions present themselves: (1) Does the advertise
ment contain any assertion, representation or statement of fact
which is untrue? If so, then (2) Is such statement made "for
the purpose of defrauding the public"?

(1) The Greenlaw-Thomas Company being a partnership, it
is obvious that it has no legal capacity to act as such in the ca
pacity of executor, administrator or guardian. Its individual

members may so act, and a court might appoint all the individ
ual members of the partnership as joint executors, administra
tors or guardians. It is to be noted that the company does not

advertise that it has the facilities for acting as executor, admin
istrator or guardian; the three words are in the plural, and it
seems to me that they point to the individual members of the
company as being eligible to appointment, and not to the com

pany as an entity. The company being unincorporated, the

effect of the advertisement is the same as though it said: "This
group of persons has all the resources and facilities requisite and
necessary to act as executors." I do not believe, therefore, that

the advertisement does contain any assertion of fact which is
untrue.
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The fact that The Greenlaw-Thomas Company, a partnership,
has a name very similar to that of The Greenlaw-Thomas Ab
stract Company, a corporation, is to my mind quite immaterial
in determining whether sec. 1747fe has been violated. There is
no law in this state which prevents a firm from adopting a name
similar to that of a corporation. As between the parties the use
of such a name might be unfair competition, but it would not
be an offense against the state. Nor is there any law against
the use of the word "company" in a partnership name; in fact;
sec. 4470&, Stats., clearly recognizes the propriety of, using
such a word if the names of the partners are disclosed either in
the company name itself or by being filed with the register of
deeds. There being no legal objection to the use of the firm
name "Greenlaw-Thomas Company," it follows that the state
ments made in the advertisement as to what that company is
equipped to do do not constitute any representation as to what
The Greenlaw-Thomas Abstract Company, the corporation, is
equipped to do. The fact that persons may possibly be deceived
into thinking that they are reading an advertisement of the
corporation may be an argument in favor of enacting more
comprehensive laws on this subject, but does not indicate that
the present statute is bemg violated.

(2) The conclusion already reached makes it unnecessary to
consider whether the statements in the advertisement, if untrue,

were made with intent to defraud. I may say, however, that it
seems to me there is nothing in your letter to show such an in
tent. You say the company (by which I assume you mean the
partnership that is doing the advertising) is financially sound.
You have stated nothing that would indicate any plan on the
part of the partnership to act dishonestly or fraudulently in
administering estates or guardianships. Any person who is led
into their place of business by their representation that they are
equipped to act as executors will find there persons who are
equipped to act in that capacity. If he desires to draw a will
in which he will make all the members of the partnership joint
executors, he may do so, or he may nominate any one or more
of them. I am unable to see how an intent to defraud may be

spelled out of the advertisement, even assuming that it contains
an untruthful statement as to the company's ability to act in a
fiduciary capacity. To defraud, of course, is something more
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than merely to mislead or deceive; it involves misleading a per
son to his financial damage. The element of damage appears to
me to be wholly absent in the present case, so far as the facts are
stated in your letter.

It m^ht be claimed that the element of damage is supplied
by the fact that a person is induced to spend time in going to
the place of business, only to find that the company, as such,
cannot act as his executor. That argument, however, would
assume that a person who enters the place of business of The

Greenlaw-Thomas Company has a right to suppose he is dealing
with a corporation. He has no such right, for the reason that
the use of the word "company" is not legally nor in practice
confined to corporations. All he has a right to suppose is that
when he goes into the place of business he will find a group or
company of associated persons who have the facilities for acting
as his executors. That is just what he mil find; hence it can
not be said that he has suffered damage by being led into the
company's office through the medium of its advertisement.
RMH

Prisons-—Jails—Public Officers—Sheriff—County board has
power to prescribe diet of prisoners in county jail and fix maxi

mum compensation to be paid therefor.

Said compensation may be changed from time to time, even
during sheriff's term.

Rate of compensation so fixed is legislative and not contrac
tual. Power to change price may be regarded as one of bur

dens of shrievalty.

February 3, 1922.
Irving Breakstone,

District Attorney,

Oconto, Wisconsin.

You say, in a letter dated January 30, 1922, that the county
board prior to the assumption of office by the present sheriff

fixed the compensation for maintenance of prisoners in the
county jail at $1.50 per day, but during the sheriff's term the

board by resolution reduced the compensation to $1.05 per day.

'■ '4\
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The sheriff questions the power of the county board to make
such change and bases his contention upon the provision found
in sec. 59.15, Stats., that

"The salary so fixed shall not be increased or diminished dur
ing the officer's term."

You express the opinion that the compensation to the sheriff
for maintenance of prisoners is no part of his salary, and may
therefore be increased or diminished during the officer's term,

and that you rely on Bell v. Fond du Lac County, 53 Wis. 433,
and Deissner v. Waukesha County, 95 Wis. 588.

We concur in the opinion that the reimbursement of the sheriff
for the expense of keeping the prisoners at the county jail is no
part of the sheriff's salary, as that term is used in sec. 59.15.
As you say, the statute itself provides that the salary fixed by
the county board for county officers, under said section, shall be
in lieu of all fees, per diem and compensation of services ren

dered except

"compensation to the sheriff for keeping and maintaining pris
oners in the county jail."

Since the decisions you cite were rendered the statutes upon

the subject have been materially changed, and it therefore be
comes necessary to construe or apply the present statutes. Those
decisions interpreted sees. 4947 and 4950, Stats. Said sections
were renumbered by eh. 78, La^vs 1919, to be 55.03 and 55.07,

and materially amended. The statutes now provide that all
charges for maintaining prisoners committed to the county jail
pursuant to law shall be paid out of the county treasury (55.03).

The keeper of the county jail

"shall furnish each prisoner daily with as much clean water as
may be necessary and with a clean towel once a week. He shall
serve each prisoner three times daily with wholesome food, well
cooked and in sufficient quantity. The county board shall pre
scribe the diet of the prisoners in the county jail as to kind and
fix the maximum compensation to be paid therefor" (see. 55.07).

The sentence last quoted was added to the statutes in 1919,
and at the time the cases you cited and Doty v. Sank County, 93
Wis. 102, were decided there was no similar provision in the

tA
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statutes. The county board could not determine the kind of

food nor the maximum allowance to be made the sheriff for

boarding the prisoners.

Now the county board is given full power in regard to both
matters, subject, of course, to the conditions of the statutes as

to the number of meals and the wholesomeness of the food.. The
county board may from time to time change the menu and the
price to be paid therefor. We do not think that a county board
can tie its own hands or those of succeeding county boards. We
are also of the opinion that the county board can make no con
tract with the sheriff covering this matter any more than it can
make a contract with the sheriff for his salary. It is true that
the court said, in Bell v. Fond dii Taic County, supra, 435:

"Of course, the county board and slieriff may make a contract
as to what shall be received and paid for board,"

but that statement was obiter. There had been no attempt at
making such a contract in that case and there was no pretense
that a contract existed. The later decisions seem to go on the
principle or rule that the sheriff must keep an accurate account
of his expenditures for maintenance of the prisoners and that
such accounts must be audited by the county board and paid
by the county.

As the statutes formerly stood, the legislative intent was that
the sheriff should simply be reimbursed his actual and necessary
expenses. He Avas not to make a profit or suffer a loss on ac
count of boarding the prisoners. That rule is abrogated by the
present statute. The county board fixes tlie maximum compen
sation, and when it is fixed it becomes the absolute compensation
and it is legally possible for the sheriff to make a profit or suffer
a loss.

You state, furthei-, that the sheriff contends that he assumed
the office in reliance upon the resolution which fixed the com

pensation for board of prisoners at 50 cents per meal, and that
thereby a contract arose betAveen him and the county, Avhich the
county cannot change Avithout his consent. His contention is

untenable. The county board does not.fix the maximum com
pensation by contract but by legislation. Furthermore, it ap
pears in Bell v. Fond du Lac that the countj' board had by reso-
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lution fixed the board of prisoners at $3 per week prior to the
time that Bell entered the office of sheriff. He made claim for
board of prisoners at $3.50 per week.
If the circumstances under which your sheriff entered office

constitute a contract, then the circumstances under which Bell
became sheriff of Fond du Lac county constituted a contract,
but the court held in that ease the fact that the resolution of the

county board was properly executed as immaterial, on the trial
of the action. In other words, it held that no contract was
created or existed, because at that time, the county board was
not authorized by statute to fix the compensation for boarding
prisoners.

You are advised that the county board may increase or dimin
ish the compensation to the sheriff for the maintenance of pris
oners in the county jail. This is undoubtedly within the power
of the county board if the amount fixed is not less than the ac
tual cost to the sheriff for furnishing such service.
EEB

Counties—Prisons—Jails—County whose prisoners are trans

ferred to jail of another county for safe-keeping is not liable to
latter county for damage to its jail incident to escape of such
prisoners.

February 3, 1922.

C. B. W. Byckman,

District Attorney,

Clayton, Wisconsin.

In your letter of January 16 you state that two prisoners who
were held in your county jail dug their way through the wall and
were about to escape when discovered; that your sheriff then
transferred them to the Barron county jail, from which they
escaped. Barron county has now biUed your county for the
cost of "welding bars in cell and window," which evidently
means the bars that were cut by the prisoners in making their
escape. You ask whether your county is liable for this charge.

Sec. 55.05, subsec. (2), provides:

"Whenever the county jail in any county shall be destroyed
by fire or other casualty or shall be insecure for the safe-keeping
of prisoners the sheriff of such county may remove any prisoner
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to the jail of some other county, where he shall be received and
kept the same as if committed thereto, but at the expense of said
first mentioned county."

Under this statute your county is obliged to pay the cost of
keeping the two prisoners in Barren county. Nothing is said in
the statute about the cost of letting them get away. It is rather
adding insult to injury for Barron county to let your prisoners
escape and then bill you for the expenses incident to their de

parture. I do not believe the statute above quoted can be con
strued to contemplate such a charge, and would advise, there
fore, that payment of the claim be declined.
RMH

Bonds—Criminal Law—Intoxicating Liquors—Bond given by
appellant on appeal from conviction for offense under ch. 441,
Laws 1921, need not have-condition prescribed in subd. (c),
subsec. (32), sec. 1, ch. 441, Laws 1921.

February 4, 1922.
Byron J, Carpenter,

District Attorney,

Stevens Point, Wisconsin.

In your letter of January 31 you direct my attention to subd.
(c), subsec. 32, sec. 1, ch. 441, laws of 1921, and you state that A
was arrested in municipal court for a violation of said ch. 441

and after trial was convicted; that within the statutory period
he appealed to the circuit court and in so appealing executed a
bond. You inquire whether the appeal bond required the con
dition as to not dealing in intoxicating liquors provided in
said subd. (c) above referred to. Said subd. (c) provides:

"At the time of the return of the warrant issued for the vio
lation of any of the provisions of this chapter, the defendant
shall give a bond in such sum as shall be fixed by the court, but
not less than in the penal sum of five hundred dollars, with suf
ficient sureties, payable to the state for his appearance, as shaU
be required by the court from time to time until said proceed
ings shall finally be determined. Said bond shall further be
conditioned that he will not sell, vend, deal, barter or traffic in,
any intoxicating liquors or nonintoxicating liquors in violation
of any law of this state or of the United States."
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The bond required to be given in the above quoted subd. (c)
is the one required when the man is put out on bail after being
arrested and is not a bond that is required to be given when an

appeal is taken to the circuit court.
JEM

Courts—Public Oncers—Clerk of County Court—Clerk of
court of Sawyer county is not entitled to fees in criminal cases

as compensation, under resolution of county board.

February 4, 1922.

J. C. Davis,

District Atiorney,

Hayward, Wisconsin.

You have submitted to this department the question of whether

the clerk of the circuit court of your county is entitled to fees
in criminal cases. You enclose with your letter the resolution
passed by the county board November 11, 1915, which said reso
lution reads:

"It is hereby resolved by the county board of supervisors of
Sawyer county, Wisconsin, in annual session duly assembled,
that the salaries of tlie county officers for the next term, Jan.
1st, 1917, to Jan. 1st, 1919, be as follows:
"Clerk of circuit court $300.00 per year and

all civil fees."

Under sec. 59.15 the county board is authorized to fix the
compensation of a county officer to be part salary and part fees.
Subsec. (4) of said section provides:

"Salaries of officers or persons included within the provisions
of subsections (1), (2) and (3) fixed by or pursuant to law
shall be and remain the salaries of such officers and persons
until changed by the county board pursuant to this section."

Under this provision the compensation of the clerk of the
court remains as it was fixed in the resolution passed November
H, 1915, as the county board has not changed it. That salary
is $300.00 per year and civil fees. I take it that the county
board meant to designate by the words "civil fees" fees that
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were payable in civil matters as distinguished from criminal

matters. I am therefore forced to the conclusion that the clerk

of the court is not entitled to fees in criminal cases.

JEM

Intoxicating Liquors—Words and Phrases—"Permit" as used
in par. (f), siibsec. (7), sec. 1, ch. 441, Laws 1921, defined.

New license must be issued under new law for sale of non-

intoxicating liquors.

February 6, 1922.

Frank. S. Symmonds,

District Attorney,
Kenosha, Wisconsin.

In your recent letter you have referred me to par. (f), subsec.

(7), see. 1, ch. 441, laws of 1921, which reads as follows:

"All permits in force at the time of the passage and publica
tion of this chapter shall remain effective until December 31,
1921, upon the payment of the fee herein provided."

You inquire whether the permits therein referred to refer
merely to the permits issued by the prohibition commissioner or

whether it includes permits as authorized to be issued under the

Mulberger law by the local authorities for the sale of nonintoxi-
cating liquors. The word-"permit" as used in ch. 441, laws of
1921, is defined in par. (b), subsec. 1, sec. 1, as follows:

"The word 'permit' means a formal written authorization by
the commissioner setting forth therein the things that are au
thorized."

It does not refer to a permit or license issued by the local author

ity either under the Mulberger law or the present prohibition
enforcement act. The definition as given in the statute is deci
sive of that question.

You also inquire whether it is necessary that a new license be
issued under said ch. 441, laws of 1921, after June 30, 1921,
and whether it is also necessary to have another license issued

after the 31st day of September, 1921. Said ch. 441 according
to its own provision went into effect July 1, 1921. The local
licenses generally went into effect on July 1. Under the new
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law, all local licenses expire on the 30th of July each year; see
subsec. (29), sec. 1, eh. 441. You are, therefore, advised that it

was necessary to secure a new license from the local authorities

before anyone could sell nonintoxicating liquors to be drunk on

the premises. This license when once issued will be in force
and effect and expire on the 30th day of June thereafter and

it is, of course, not necessary to renew it after the 31st day of
December, 1921, except for the coming year beginning with
July 1, 1922, to July 1, 1923.

JEM

Agriculture—County Agricultural Agent—Constitutional Law

—Cotmties—Sec. 59.02, Stats., is unconstitutional in so far as it
authorizes referendum on legislative and administrative matters

in counties.

Under sec. 59.87 (3), Stats., county board has no power to
make financial provision for county agricultural representative
for shorter period than two years.

February 7, 1922.
R. T. Jackson,

District Attorney,

Mineral Point, Wisconsin.

In your letter of January 25, you submit two questions, which

I shall answer in their order.

1. You first ask whether the question of employing a county

agricultural representative for the period September 1, 1922,
to August 31, 1924, can be determined by a referendum vote of
the electors of the county, or whether it must be determined

solely by the county board.

You have submitted various reasons for concluding that there

is no statute authorizing a referendum in a case of this kind.

The correctness of this conclusion seems doubtful to me, in view

of the express provision of sec. 59.02 that county ordinances and
resolutions may be adopted by referendum in the manner pro
vided for cities in sec. 10.43. The case seems to me to fall within

the language of the supreme court in Meade v. Dane County,
-155 Wis. 632, 640-643, where a similar referendum law was

said to apply to any and every kind of action that might be
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taken by a county board. The supreme court also held, however,

in the Meade case that a statute of this kind is unconstitutional

as applied to counties, for the reason that it violates sec. 22, art.
IV, state constitution, which provides;

"The legislature may confer upon the boards of supervisors
of the several counties of the state such powers of a local, legis
lative and administrative character as they shall from time to
time prescribe."

There is no question in my mind but that sec. 59.02, in so far
as it provides for a referendum, is subject to all pf the infirmi
ties pointed out by the supreme court in the statute involved in
the Meade case. I, therefore, conclude, as you did on other
grounds, that the question of employing a county agent cannot

be lawfully determined by a referendum among the voters of
the county.

2. Your second question relates to the period for which the
county board may make financial provision for a county agent.
It seems that the contract with the present agent will expire

August 31, 1922, and it is proposed to hold a special meeting of
the county board to "sanction" the employment of the agent
for the last four months of 1922 by means of private donations,

with the idea that the board at its regular session in November,
1922, will provide for the employment of an agent for the en
suing two years.

See. 59.87, subsec. (3), provides:

"For the partial maintenance of agricultural development of
such county under the supervision of such agricultural repre
sentative, and for such other extension work as is provided for
in an act of congress approved May 8, 1914, * * * author
ity is hereby given the county board to raise, by tax levy or
otherwise, lor periods of not less than itvo years each, such
moneys as may be deemed sufficient to cover the share of the
county in such work. In no case shall the amount appropriated
by the county for this work be less than one thousand dollars
annually."

Subsec. (4) provides for state aid of $1,000 for

"each county in which the county board has made the required
appropriation and in which a county agricultural representative
has been established.''

You take the position that the county board cannot raise
money by sanctioning the making of donations; further that the
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express language of the statute bars the board, from raising
funds, by donation or otherwise, for a period of less than two
years. As to the latter point, I fully agree with j'ou, and that

renders unnecessary a consideration of the first proposition. If

a special meeting were to be hold in the spring of 1922 for the
purpose of sanctioning the maintenance of the county agent by

private sub.scriptions during the last four months of 1922, and

if such action could be said to provide for the "raising" of the

money at all, certainly it would be raising.it for only four

months instead of for the minimum period of two years required
by the statute. I understand from your letter that it is not the

intention to take any action at the special meeting toward rais
ing money for the period,subsequent to January 1, 1923, but to
leave that matter entirely to the regular meeting of November,
1922, for decision. The action of the special meeting in provid
ing for the raising of money to maintain the agricultural repre
sentative for four months only would,, in my opinion, be entirely
unauthorized.

RMH

Educaiion—Teachers' Retirement Fund—Under sec. 42.42,
Stats., prohibiting deductions from salary of teachers without
their consent where their contracts antedate passage of state re
tirement law, mere failure for four months to protest against
deductions made from salary is not consent.

February 7, 1922.
William Kittle, Secretary,

Board of Regents of Normal Schools.

. You have asked my opinion as to the right of your board to

deduct five per cent from the salary of a normal school teacher
under the following cirjcumstances:

The state retirement law (sees. 42.20 to 42.54, Stats.) requires

five per cent to be deducted from the salaries of all teachers in

normal schools, but sec. 42.42 provides that

"in any case when such contract [i. e., the teacher's contract of
employment] was made before the taking effect of this act, no
deduction without the consent of the teacher shall be made in

excess of the deduction authorized when the contract was made."
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As the law took effect July 8, 1921, and the contracts with nor

mal school teachers for the present school year were made July
1, 1921, all such teachers were entitled to remain outside of the
operation of the law for the present year and you notified them

in September of their right to "claim exemption." One teacher

made no response to this notice and the five per cent deduction
was made from her salary each month from July to December

31, but some time after the latter date she wrote you that she
desired to take advantage of her prior contract and refrain
from coming under the law. You ask whether your board has

authority to grant such request and refund the amount already
deducted.

The statute does not require the teacher who has a prior con

tract to take any affirmative action in order to escape the retire

ment law for the period of the contract. On the contrary, the
statute prohibits the making of any deduction from such teach

er's salary unless she consents thereto. The question is whether

the teacher you refer to has consented to the making of deduc
tions from her salary.

In ray opinion she has not .so consented. The provision of the

statute with reference to prior contracts was obviously inserted

to avoid impairing the obligation of those contracts in violation

of the constitution. If two parties make a contract, one of them

cannot subsequently modify it by simply notifying the other
that after a certain date the contract is to be considered modi

fied. Carnahan Manufacturing Co. v. Beehe-Boivles Co., 156

Pac. 584 (Oregon). To make the modification requires an

agreement between the parties, and it seems clear to me .that

such agreement, rather than a mere notification and a failure to

object, must be contemplated by sec. 42.42. Our supreme court

has defined "consent" as

"the 'voluntary allowance or acceptance of what is done or
proposed to be done by another. In law—intelligent concur
rence in a contract or an agreement of such a nature as to bind
the party consenting; agreement, upon the same thing in the
same sense." Clark v. North, 131 "Wis. 599, 604.

So far as your letter shows, the teacher in question did noth

ing affirmatively between September and the end of December
in the way of consenting to the deduction, but merely failed to
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protest against it. In my opinion such failure to protest is not

a "consent" within the meaning of sec. 42.42, and the teacher
is entitled to payment of the money withheld from her.
RMH

Education—Teachers' Retirement Fund—Death benefit pay

able under retirement law includes, in case of teacher who has
reached age of 50 and has taught in public schools 25 years, ac

cumulation for prior service provided for in sec. 42.51.

February 7, 1922.

R. E. Loveland, Secretary,

State Retirement System.

In your letter of February 1 you inquire what constitutes the

death benefit payable to the estate or designated beneficiary of
a teacher who continues in service until the time of his death

and is at that time over fifty years old and has taught in the

public schools, normal schools or university for more than
twenty-five years.

The retirement law provides that from and after its passage
all teachers in the public schools, normal schools or university

shall contribute, to the extent of five per cent of their salaries,
to a retirement deposit fund (sec. 42.40), to which the state an

nually adds as its contribution a designated percentage of the
amount deposited by the teacher (sec. 42.45). The teacher upon
retiring from service is entitled to be paid the amount of his

own deposits either in a single payment or in instalments or by
the purchase of an annuity, and after he has passed the age of
fifty he is entitled also to have "the accumulation from the
state deposits" applied to the purchase of an annuity (sec.
42.49). Upon the death of a teacher, his designated beneficiary
or his estate is entitled to a death benefit consisting of "the full

amount of the accumulation in the retirement deposit fund to

the credit of the member from all member's deposits and all
state deposits and interest thereon" (sec. 42.50). It is further

provided that when a teacher who has taught at least twenty-
five years in the public schools, normal schools or university
"shall become entitled to any benefit derived from the aecumu-
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lation of state deposits, the benefit shall be increased by the
benefit which would be granted at the rates then in force on an

accumulation equivalent to" the accumulation that would have
been made during the years of the teacher's service prior to the

enactment of the law if the law had been in effect during those

years (sec. 42.51). This accumulation for prior service is not

actually deposited by the state in the retirement deposit fund

but is paid out of a contingent fund created by sec. 20.30.

Your question is whether the amount payable as death benefit
in the case of a teacher of twenty-five years' service in the pub

lic schools, normal schools or university is to include this addi
tional accumulation on account of prior service.

Your inquiiy is answered in the affirmative. Sec. 42.51 pro
vides that when the member becomes entitled to a benefit de

rived from the accumulation of state deposits—not when that
benefit becomes actually due by reason of his retirement or his
death, the benefit shall be increased hy the accumulation for
prior years. The increase on account of prior service is to at
tach to and become a part of the benefit at the moment the mem

ber first becomes entitled to a benefit from the state deposit—

that is, the moment he reaches the age of fifty. From that time
forth, the state deposit is, as to him, not merely the sum phys
ically deposited by the state on his behalf, but that sum in
creased hy the accumulation on account of prior service. If he
dies while still in the service, sec. 42.50 entitles his beneficiary

or his estate to the full amount of the accumulation in the fund

to his credit from his own deposits and aU state deposits—using

"state deposits" in the enlarged sense just referred to as in
cluding the accumulation for prior service.
Any other interpretation than the one I have stated would

make the accumulation for prior service equally unavailable in
the case of retirement and in the case of death, and it would
thus disappear entirely. In the case of retirement from serv
ice, what the member is entitled to under sec. 42.49, subsec. (3),
after he has reached the age of fifty, is an annuity purchased
with the "accumulation from the state deposits." If "state de

posits" were to be defined in the case of the teacher of'twenty-

five years' service as including only the amount actually de

posited by the state in cash, then the accumulation for prior
service would never become available to the teacher retiring
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from service. In that case the provisions of see. 42.51 as to an

accumulation on account of prior service would be entirely
meaningless and futile. If this result is to be avoided as to the
teacher retiring from service, it must be done by holding that

the "accumulation from state deposits" to which he is entitled
under sec. 42.49, subsec. (3), includes the accumulation on ac

count of prior service. If that is true as to living teachers

under sec. 42.49, subsec. (3), it is equally true as to teachers

who die in the service, since the language of sec. 42.50 relative
to death benefits is the exact equivalent of that in sec. 42.49,

subsec. (3), relative to retirement benefits. It is true that sec.
42.50 refers to "the accumulation in the retirement deposit
fund * • • from * * * all state deposits," while sec.
42.49, subsec. (3), refers merely to "the accumulation from the

state deposits;" but the two expressions are exactly equivalent,
since actual state deposits are made only in the retirement de
posit fund (sec. 42.46).

If the foregoing interpretation seems to conflict with the defi

nition of "state deposit" in sec. 42.20 (" 'state deposit' means

the deposit made by the state in the retirement deposit fund on

behalf of any member"), in that the accumulation for prior
service is not actually deposited by the state but merely stands
as a credit on the books until paid out of the contingent fund,
then it must be held that the definition in see. 42.20 is incon

sistent with the context of sees. 42.49, 42.50 and 42.51 in the
case of teachers who have given twenty-five years of service and
have reached the age of fifty. The definitions given in 42.20

are expressly stated therein to be applicable "unless the context

otherwise requires."
RMH
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Appropriations and Expenditures—Contracts—Public Officers
—Superintendent of Public Property—Contract of purchase
made by former superintendent of public property is valid obli
gation of state, though his successor, who is in office when pay
ment upon such contract falls due, may consider purchase un
necessary.

February 1, 1922.

J. D. Morrissey,

Superintendent Public Property.

In your letter of January 31 you state that your predecessor
in office executed a written order in August, 1920, for 18 copies

of the 1921-22 edition of the "Wisconsin Gazetteer; that you were

notified December 29, 1921, that the books were ready for de
livery, but you have refused to accept them on the ground that
the state has no use for the books. You say if the books are ac
cepted, it will be necessary for you to certify on the back of
the voucher that the expenditure is necessary, and you feel you
cannot do that in the present case. You ask my opinion as to
your duty in the matter.

The order for the books was given upon a blank used by your

office, in which the right to cancel the order is reserved "if not
filled within the time specified thereon." The order does not

specify any time for delivery of the books, and as the volume
was not compiled or published when the order was given, there
is nothing to show that delivery has been delayed beyond a rea
sonable time. The publishers of the book state in a letter to
you that the last previous edition, of which the state purchased
twenty copies, "were delivered in December, the same month
as the current edition." Thus, the information you submit
si^gests no ground on which the contract could be canceled
because of any default on the publishers' part.

As to the matter of certifying to the secretary of state that

the books are "necessary," I am unable to find any statute that
requires you to do so. Sec. 33.03, subsec. (5), Stats., makes it
the duty of the superintendent of public property "to purchase
all necessary permanent personal property" for the various
offices in the capitol, and permanent property is defined in sec.

33.01, subsec. (3), to include books.
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The purchase in question was made by your predecessor, and
must have been made because he considered the books necessary.
The fact that you now entertain the opposite opinion is imma
terial, for the reason that the purchase has already been made.
You are not responsible for the exercise of the judgment which
determined that these books were necessary, and I know of no
statute that requires you to certify to the correctness of that
judgment at this time. Sec. 14.31, subsec. (3), subd. (e), merely
requires that claims be "approved" by the proper officer. As
the claim in question is a legal obligation of the state, it is en
titled to your approval.

It is my opinion, therefore, that the contract for the pur
chase of the books is valid and binding, and that the state must
either accept the books or stand liable for damages for breach
of the contract.

mm

Criminal Law—Intoxicating Liquors—Defendant in one ac
tion may be compelled to testify in prosecution of another de
fendant; his testimony cannot be used to incriminate himself.

February 8, 1922.
S. G. Dunwiddie,

District Attorney,

Janesville, Wisconsin.

You have forwarded to this department a request for an offi
cial opinion by your assistant, W. S. Rundell, who submits the
following:

"An action was commenced against W for illegal selling of
intoxicating liquor. At the examination on the complaint, T
testified that he bought root beer at the time set up in the com
plaint from W and did not buy intoxicating liquor. W pleaded
guilty to the charge, and was fined. The sale to T was made at
the same time and from the same bottle as a sale to II. At the
time of the examination H testified that he bought whiskey.
When W pleaded guilty he said that he sold whiskey to T in a
statement made to the court, but not under oath.

"Complaint was made against T for perjury,"



g  <',7^

Opinions of the Attorney-General 115

W, having already been prosecuted for the offense, cannot in
any way incriminate himself by testifying in the prosecution
against T. He will not be liable for a prosecution, as that is a
thing of the past and he cannot be brought to trial for the same
offense twice.

It is my opinion that subsec. (25), sec. 1, ch. 441, Laws 1921,
prevents the defendant TV from claiming the constitutional
privilege not to incriminate himself. I realize that it may be
argued that while this statute can protect him from prosecu
tions in the state court it can have no effect in the federal court
and that he may still claim his constitutional privilege against
prosecution in the federal court. It has, however, been held
that it is error to admit against the accused his testimony given
before a tribunal where he did not voluntarily go before that
body and testify. 40 Cyc. 2541; Cooper v. State, 89 Miss. 429;
30 Am. & Eng. Ency. of Law, 2d ed., 1170; Ilorstman v. Kauf
man, 97 Penn. St. 147; 39 Am. Rep. 802; Begina v. Garhett, 2
C. & K. 474, 61 E. C. L. 474, I Den. Cr. C. 236; Jack v. Kansas,
199 U. S. 372; Brown v. M^al/cer, 161 U. S. 591.
I am of the opinion, therefore, that the defendant may be

compelled to testify, and, if he does so testify, that his testimony
cannot be used in any court to incriminate him.
JEM

Corporations—Articles of organization prior to subscription
of 50% of its capital stock can be amended only by incorpora-
tors pursuant to see. 1773, Stats., as amended by ch. 363, Laws
1921.

February 8, 1922.

Honorable Elmer S. Hall,

Secretary of State.

You have had submitted to you for filing an amendment to

the articles of organization of a Wisconsin corporation having a
capital consisting of 1,500 shares of preferred stock of the par
value of $100 each, and 4,000 shares of common stock of no par
value. Attached to the amendment is a certificate signed by the
president and the secretary of the corporation wherein it is cer
tified that such amendment was duly adopted at a special meet-
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ing of the stockholders of the company duly convened in ac
cordance with the articles and by-laws by the affirmative vote of
the holders of all of the preferred stock of said corporation
which had been subscribed for, amounting to 100 shares, and by
the affirmative vote of all the holders of the common stock which

had been subscribed for, amounting to 1,060 shares, all of which
preferred and common stock was present at the said meeting,
and that no other stock of the said corporation was issued or
outstanding.

Under these circumstances you desire to be advised as to the
propriety of filing this amendment.

Sec. 1773, Stats., as amended by ch. 363, laws of 1921, pro
vides that until the directors or trustees shall be elected the

signers of the articles of organization shall have direction of the

affairs of the corporation, and that in stock corporations the
first meeting may be held at any time after one-half the capital
stock shall have been subscribed, and may be called by any two
signers of the articles in the manner therein provided, or may
be held without previous notice if all the subscribers for stock
be present in person or by duly authorized attorney. This law
•further provides that the signers of the articles of organization
may amend the same at any time before fifty per cent of the
stock has been subscribed and twenty per cent of its capital
stock paid in by signing and acknowledging duplicate, written
agreements amending the original articles, and in the event of
such an amendment of the articles by the signers thereof the
corporation or any signer or subscriber for stock or any stock
holder is not relieved from existing liabilities which are created
by said statute; but any subscriber may be released from a sub
scription upon application within ten days after notice of an
amendment of the articles as provided in said law.

It is my opinion that there can be no legal meeting of the
subscribers of the capital stock at which they are qualified to
elect such officers as president and secretary until fifty per cent
of the stock has been subscribed. It is my opinion that the only
legal manner of amending the articles of organization of a cor
poration having less than fifty per cent of its capital subscribed
is the one indicated and provided for in sec. 1773 herein re
ferred to.
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I would therefore advise that you return the proposed amend
ment declining to file any amendment to the articles of organiza
tion of this corporation adopted prior to the subscription of
fifty per cent of its capital, except such amendment as may be
adopted by the signers of the articles of organization in the
manner provided by sec. 1773.

Presumably, the stock subscribers, in attempting to amend
their articles in the manner they have, acted upon the theory

that the articles of organization constitute a contract between
the stockholders and prior to their existence between the sub
scribers to the capital stock of the corporation, and that, all the
parties to the contract being agreeable to the proposed amend
ment, no reason exists why the change in the articles should not
be made as desired by them. The difficulty with that position
is that until the organization of the corporation is completed by

a legal meeting at which the subscriptions to the capital stock
of the corporation are duly accepted, the subscribers to the capi
tal stock are not the only persons affected by the contract that
is created by the articles. The signers of the articles themselves
are the primary pai'ties to this contract, and it does not appear
from the amendment submitted or the original articles of the
corporation that these signers of the articles are in fact sub

scribers to the capital stock and as such participated in the

meeting at which the proposed amendment was supposedly
adopted.

A further infirmity of that position is that a corporation is a
creature of the statute and that the members of the corporation

must make their contracts even with each other in the manner

designated by the statute to entitle themselves to the status of a
corporation.

WJM
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Public Officers—Supervisor—In village term of supervisor is
one year.

George J. Leicht,

District Attorney,
Wausau, Wisconsin.

February 8, 1922.

Under date of February 3, 1922, you call attention to cb. 238,

laws of 1921, and ask for how long a term supervisors will be
elected in villages at the coming election.

It is the opinion of this office that the term of village super
visors is one year. This opinion relates to villages incorporated
under ch. 61, Stats.

It is true that see. 2 of said ch. 238 is ambiguous when read
in connection with sec. 61.23. Said sec. 2 provides that supervi
sors in incorporated villages or parts thereof

"shall be elected for the same term as officers of such • • •
village,"

and sec. 61.23 says:

"The term of office of all village officers, except trustees and
justice of the peace, shall be one year and until their respective
successors are elected or appointed and qualify."

Trustees are elected for two years and so is the justice of the

peace (sees. 61.20 and 61.30). Hence we see that in villages the
one-year term is the rule and the two-year term is the exception.

We think that said sec. 2, ch. 238, intends that we should in this
matter follow the general rule and not the exception in deter
mining the tenure of the village supervisor.

Sec. 61.19 enumerates village officers who are to be annually
elected for one year and mentions supervisors. In this section

no mention is made of trustees and doubtless this is the section

and the officers named in it are the officers referred to in sec.

2, ch. 238.

Furthermore, as the statutes stood prior to the enactment of
ch. 695, laws of 1919, the county board had no voice in deter

mining the tenure of office of supervisors (sec. 663, Stats. 1917),

and the term of village supervisors was then unquestionably one

year (see. 878, Stats. 1917). This was changed by said ch. 695,
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laws of 1919. Sec. 12 of that act renumbered and amended sees.
662 and 663 of the statutes and provided that

"the county board of any county , may * * ♦ provide by
resolution that at the election to be held in each city ward and
village or part thereof in the county on the first Tuesday of
April following the adoption of such resolution and thereafter
each supervisor therefrom shall be elected for a term of three
years."

The powers so given to county boards were revoked by eh.
238 and it seems plain that it was intended to return to the prior
order of things in the matter of terms of supervisors. "We feel
quite certain that such is the legislative intention as manifested
in the several acts and sections of statute before referred to.

EEB

Public Health—Words and Phrases—Manufacturing plant
whose principal product is linseed oil, but which also turns out
as by-product linseed meal, which is concentrated feeding stuff,
is not "flour" or "feed mill" within meaning of exception to
sec. 4595/, Stats.
That orders come "bunched up" does not create "emergency"

within meaning of exception to sec. 4595/, Stats.

February 8, 1922.

Honorable E. E. Witte, Secretary,
Industrial Commission.

In your letter of February 7 you state that sec. 4595/, Stats.,
requires all factories to give employes at least twenty-four con
secutive hours of rest in every seven consecutive days, but ex

cepts all

"persons employed in bakeries, flour and feed mills, hotels and
restaurants,''
and

"any labor called for by an emergency that could not reason
ably have been anticipated."

You ask whether the employes of a manufacturing plant
whose principal product is linseed oil but which also turns out
as a by-product linseed cake, which is a concentrated feeding
stuff, fall within the exception of persons employed in flour and
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feed mills, assuming that the manufacturers realize as large a

revenue from the linseed cake as from the oil.

This is a remedial statute and should be broadly and liberally
construed as including within its terms all those who do not

clearly come within the exceptions. Ordinarily the term ''flour

and feed mill" does not convey to the mind the idea of a linseed

oil factory. Very clearly such a factory is not a flour mill, as
it is not engaged in the production of flour. A feed mill, as ordi
narily understood, is a place where the ordinary food for ani
mals, made from grains ordinarily raised upon farms, is ground.
Quite generally such mills grind the grain of farmers for such
farmers for a consideration, either cash or a part of the product.
Its principal, and practically its only product, consists of such

animal foods. In my opinion a mill the principal product of
which is linseed oil, even though the linseed cake may have a
value approximately the same as that of the oil product, but
which linseed cake is considered as a by-product, is not a feed
mill within the meaning of this statute, and the employes therein
are not excepted from the provisions of the statute.

You also ask whether the exception applies to an emergency
which arises by reason of a bunching of orders, or whether it is

intended only to apply to emergencies which arise in the manu
facturing operations, such as breakdowns, flres, etc.

An emergency in the oi'dinary acceptation of the term is some

unexpected, unforeseen contingency which could not reasonably
have been anticipated. A mere excess in the volume of business
does not in my opinion constitute an emergency. To construe

this as an emergency would open wide the door to fraud and
evasion of this law. All that an establishment would need to do

to bring it within the exception for a good share of the time
would be for it to keep an inadequate force of employes. There

is no pressing necessity in the case of this bunching of orders.
The establishment is not obliged to accept an unusual volume of
orders. It is not prohibited from employing additional help.
Generally speaking, such orders are not necessarily filled imme

diately upon receipt, but the vendor can take a rea.sonable
length of time within which to fill them. Generally such a situa
tion can be reasonably anticipated. It follows that in my opin

ion both of your questions must be answered in the negative.

WWG
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Physicians and Surgeons—Chiropractors—Appending to his
name abbreviations "Dr." or "D. C." by chiropractor is viola
tion of law.

February 9, 1922.

Dr. J. M. Dodd, Secretary,
Wisconsin State Board of Medical Examiners,

Ashland, Wisconsin.

In your letter of February 7 you refer to sec. 1435/i, Stats.,
and you inquire whether under this section a chiropractor may
append to his name the abbreviations "D. C." and "Dr."

Said sec. 1435/i provides:

"It shall be unlawful for any person, not possessing a license
to practice medicine, surgery or osteopathy to use or to assume
the title 'doctor' or to append to his name the words or letters
'doctor,' 'Dr.,' 'specialist,' 'M. D.,' 'D. 0.,' or any other title,
letters, combination of letters or designation which in any way
represents or may tend to represent him as engaged in the prac
tice of medicine, surgery or osteopathy in any of its branches.
Any person beginning the practice of, or attempting, undertak
ing or holding himself out as being authorized to practice medi
cine, surgery, or osteopathy without having a license so to prac
tice, or any^ther form or system of treating the afflicted with
out having a certificate of registration authorizing such prac
tice, and any person violating any of the provisions of this sec
tion and of sections 1435a to 1435p, inclusive, of the statutes,
shall be guilty of a misdemeanor and upon conviction thereof
shall be punished by a fine of not less than one hundred dollars,
nor more than five hundred dollars, or by imprisonment in the
county jail for not less than sixty days nor more than one year,
or by both such fine and imprisonment."

A chiropractor not being licensed to practice either medicine,
surgery or osteopathy is expressly prohibited from appending
to his name the word "doctor" or the letters "Dr." A chiro
practor is therefore prohibited from making use of the letters
"Dr.," as they stand for doctor, and this is expressly prohib
ited. The letter " D " in the abbreviation " D. C." is intended to
abbreviate the word doctor and the abbreviation "D. C.," as I
understand it, stands for "doctor practicing as a chiropractor."
I am therefore of the opinion that the use by a chiropractor of
the abbreviations "D. C." and "Dr." is unlawful and in viola
tion of said sec. 1435/i.

JEM
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Automobiles—Owner of truck licensed under sec. 1636—47,
subsec. 5 (d), Stats., to operate in city bordering state line does
not violate law by driving his truck out of city and directly into
border state.

February 11, 1922.
Lancelot A. Gordon,

Assistant Secretary of State.

In your letter of February 10, 1922, you ask for the opinion
of this office as to the answer to be made to the following, which
you quote from a communication received by you from one of

the automobile license inspectors:

"Truck owners living in Superior making an affidavit that
said vehicle will be used entirely within the limits of the city—
are they violating the law by operating from Superior to Du-
luth when the city limits extend to Minnesota line and where
the city limits of Duluth meet the city limits of Superior?"

It is the opinion of this office that the question must be an
swered in the negative. The Wisconsin statute for the regis
tration and licensing of automobiles is with reference to their

operation in public places within the state of Wisconsin. There

are no acts performed outside of Wisconsin which constitute a
violation of the Wisconsin statutes. Sec. 1636—47 requires the
registration of all automobiles and similar motor vehicles oper
ated on , public highways of the state and exacts a registration
or license fee of $10.00 for each automobile. Graduated fees are

exacted for the registration of motor trucks, delivei*y wagons
and busses, and the registration blanks issued for such trucks,
wagons and busses differ from those furnished for automobiles

with this exception;

"(d) If the owner of any motor truck, motor delivery wagon,
or passenger automobile bus shaU, at the time he makes appli
cation for registration, accompany such application with an affi
davit that said vehicle will be used entirely for the transporta
tion of persons or goods within the limits of an incorporated city
or village, the fee for the registration of such vehicle shall be
ten dollars and the registration number plates furnished such,
applicant shall be of the same number series and character as
those furnished for automobiles * * Subsec. 5, sec.
1636—47.
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Should any truck, wagon or bus licensed pursuant to said
par. (d) and bearing an automobile registration plate be oper
ated outside of city or village limits on a public highway in
Wisconsin, such operation would be a violation of law. Under
the facts stated, the truck is not operated in Wisconsin outside
of the city limits. At all times while the truck is in Wisconsin
it is within the city of Superior. When it crosses the city boun

dary it passes outside of the state and therefore beyond the
state's jurisdiction and within the jurisdiction of the state of
Minnesota. It seems to us perfectly plain that this truck has at
no time been operated in Wisconsin without proper license or in
violation of our laws. Certainly there has been no violation of

the spirit of our statutes and we think there is no transgression
of the letter of the law. A truck so licensed does not violate the

Wisconsin statutes so long as the truck is not driven or operated
on a public highway outside of the limits of the municipality.
EEB

Fish and Game—Sales of Confiscated Game—Only expenses
deductible from proceeds before payment into state treasury
are those specially incurred in and about particular seizure
and sale.

February 13, 1922.

Honorable Elmer S. Hall,

Secretary of State.

In your letter of February 7 you ask for an interpretation of
sec. 29.06, subsec. (1), Stats., which reads as follows:

"All confiscated wild animals, or carcasses or parts thereof,
and all confiscated apparatus, appliances, or devices shall, if
not destroyed as authorized by law, be sold at the highest price
obtainable, by the state conservation commission or its deputies,
or by an agent on commission under the written autliority and
supervision of the state conservation commission or its deputies.
The net proceeds-of such sales, after deducting the expense of
seizure and sale and any such commissions, shall be promptly
remitted by the warden by whom or under whose authority and
supervision the sales are made, to the state conservation com
mission and by it paid into the state treasury; the remittance
to be accompanied by a complete and certified report of such
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sales, supported by proper vouchers covering all deductions
made for expenses and commissions, to be filed for record in the
office of the state conservation commission."

The question is whether the "expense of seizure and sale,"
which is to be deducted, includes the ordinary expenses of con

servation wardens in traveling about their regular duties, or

only the special expense incurred in any particular seizure. By

way of specific example, you ask whether in case of the seizure

and sale of the carcass of a deer it is proper to deduct from the

proceeds the drayage expense for hauling it to the station and

the warden's traveling expenses and hotel bill on the trip on

which the seizure was made.

It is my opinion that the deductible expenses must be limited

to the expenses specially incurred on account of the particular
seizure and sale. Any other interpretation Avould lead to much

confusion. Suppose a conservation warden in the course of his
regular round of duties finds a carcass, confiscates it and sells

it. To say that his expense of seizure and sale includes his hotel

bill of the previous night or his traveling expense in reaching

the place where he happened to find the carcass would, in my
opinion, be too broad an interpretation of the statute. It would

lead to an entirely arbitrary division of the warden's time and

expenses among his various activities. If, however, a warden,
upon notification that a carcass is to be found at a particular

point, makes a special trip to obtain it, his expenses of that trip,
including railroad fare and hotel bills, may very properly be
said to be the expenses of seizure, and in that case they are, in
my opinion, deductible. Unquestionably the drayage charge
for transporting the carcass to the place of sale is a deductible

expense in every case.

My conclusion is that the expenses which are deductible in
clude all expenses directly attributable to the work of seizing
and selling the p'roperty, such, for instance, as drayage and
storage charges upon it, and that they also include traveling
expenses, hotel biUs, etc., of the warden when he goes on a spe
cial trip for the express purpose of seizing or selling a particu
lar piece of property; but that they do not include his salary,
traveling expenses or other expenses in the ordinary routine of
his travels, even though in the course of such routine travels he

may make seizures and sales. The statute requires the filing of
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"proper vouchers covering all deductions," and it is, of course,
within your power as auditor to require vouchers which will

show clearly whether a particular expenditure is deductible or

not within the interpretation given above.

RMH

Motels and Restaurants—Under sec. 1727^, Stats., as amended
by ch. 524, Laws 1921, entire notice to be liosted in rooms should
be printed with type.

February 13, 1922.
Dr. C. a. Harper,

State Health Officer.

In your letter of February 10 you eall my attention to the
provisions of ch. 524, laws of 1921, amending sec. 1727#, Stats.,
so that it provides in part: ^

'' Every innkeeper shall keep posted in a conspicuous place in
each sleeping room in his hotel, in type not smaller than twelve
point, the rates charged per day for each single individual oc
cupying such room."

You ask whether it is necessaiy to have all of this notice in

print of twelve point type, or whether a part of the notice can
be put in print and the balance by pen or stamp.

Through a conversation with the hotel inspectors I learn that
some hotel keepers have adopted the latter practice, printing
the number of the room and the rate per day with pen and ink
in letters as large or larger than, and as easily read as, twelve

point type. I further learn that when so put in with pen and
ink it is much easier to make changes upon these cards than
when type is used. It further appears that in some instances

guests, either as a practical joke or because of some real or

fancied grievance against the hotel keeper, change the rates un

known to such hotel keeper, thereby getting him into trouble.
My first impression was that where the printing with pen and
ink was as easily read as though it had been printed in twelve
point type, it was a substantial compliance with the law. After
giving consideration to the explanations of the hotel inspectors
and thinking the matter over, it appears to me that the real
reason for requiring this to be in type is to make it more diffi-
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cult to change the rates upon the cards. It was intended to

make it more difficult not only for guests to make such changes,

but also to prevent innkeepers from claiming that changes" had
been made by guests, when in fact none had been so made, and

to prevent changes by the hotel keepers without a corresponding
change in the schedule required to be kept in the office, and

without such change being made the required length of time

before actually changing the rate for the room.

In my opinion the act in question contemplates a literal com
pliance with the law; that is, tliat the entire matter required by

the law to appear upon the card must be printed on such card
with type not smaller than twelve point.

WWG

Public Officers—Sheriff—Salary of sheriff covers his expenses
for tfansporting prisoners; he has no legal claim against county

for reimbursement outside of his salary.

February 13, 1922.

E. S. Jedney,

District Attorney,

Black River Palls, Wisconsin.

In an opinion dated September 16, 1921 (not published), you
were advised that a sheriff for whom a definite, fixed salary had

been provided is not entitled to receive and retain fees for ap
prehending a defendant in contempt proceedings, and the fol
lowing opinions of this department were cited" in support of
such advice r IV Op. Atty. Gen. 947; V Op. Atty. Gen. 876;
VI Op. Atty. Gen. 126; X Op. Atty. Gen. 152, 561, 592.

You now state that the sheriff of your county pursuant to a

contempt order apprehended a person and committed him to

the county jail, and the sheriff makes claim against the county
for the amount expended for the conveyance of his prisoner,
and you ask whether said claim is a proper and legal charge

against your county.

In the opinion first above referred to you were

"advised that the sheriff of Jackson county is not entitled to be
reimbursed from the county for his expenses and disbursements
in apprehending and serving commitments on parties in divorce
actions."
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This office is still of that opinion, and therefore your question
is answered in the negative.

Your former question was stated in the abstract and the

present question is stated concretely, but from the legal stand
point they are identical. This office, as you know, makes no

findings of fact, and always renders opinions on abstract legal
questions or upon an assumption of facts stated.

Perhaps the reason why the sheriff persists in making this

claim is found in the fact that the county board's salary resolu

tion provides that the sheriff shall have a stated salary payable

monthly, and in addition thereto his expenses incurred in mak
ing arrests and transporting prisoners. We think it beyond the
power of the county board to provide for the allowance of such

expenses in addition to the salary. The salary fixed pursuant
to sec. 59.15 is in lieu of all other compensation for official serv

ices, with the exception of the expense of boarding prisoners in

the county jail and subject to the further qualification that the

county board may provide the sheriff a compensation which shall

be "part salary and part fees collected." The language of the

statute both expressly and inferentially negatives the right of
the county board to make allowances to the sheriff for transpor
tation of prisoners. X Op. Atty. Gen. 592.

EEB

Contracts—Insurance—Puhlic Officers—Municipal officer can
not contract with insurance company in which he is stockholder.

February 13, 1922.

George J. Leicht,
District Attorney,

Wausau, Wisconsin.

I-t is the opinion of this office that sec. 4549 is violated where
a municipal officer, as such, secures insurance for the munici
pality from a corporation in which he is a stockholder. You ex
pressed a view that the statute must be strictly construed and

does not apply to an insurance contract, where the city official
does not represent the insurance company, but is a stockholder,
and give as a reason for your conclusion the fact that the stock

holder and the corporation are separate persons.
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But we think that, although in the eyes of the law there are

two persons, yet the stockholder is interested as such in the con

tracts which the corporation makes. The statute seeks to cover
that situation by specifying the disqualifying character of all
interests, direct or indirect. Certainly, a stockholder is at least

indirectly interested in the contracts of the corporation. In
fact, if he holds all or practically all of the stock he is the only
individual that is interested, from the corporation's standpoint.
We think a distinction is to be made between a case where the

city official does not act officially and has no possible official
duty or authority in the matter and a case where tlie city is
represented in the making of the contract or may be repre
sented by the official. Be that as it may, it was held by Attorney
General Owen that it was a violation of sec. 4549 for the mayor
of a city to be a stockholder in a utility corporation which fur
nished his city with water or light. Ill Op. Atty. Gen. 723.
The same ruling Avas made by his successor in office, VII Op.

Atty. Gen. 597; and also by Attorney General Blaine, IX Op.
Atty. Gen. 576. See also X Op. Atty. Gen. 576 and 416.
The statute forbids a person from representing the county,

town or city of which he is an official and the other party to a
public contract, because no one can serve two masters whose in
terests are conflicting. To that general rule sec. 4549, Stats.,
has this exception:

provisions of this section shall not apply to
the designation of public depositories for public funds, nor to
the publication of legal notices * * * nor to contract for
the sale of printed matter or any other commodity, not exceed
ing one hujidred dollars in any one year."

The word "commodity" here means goods, wares or mer

chandise, something tangible; it is used in connection with

"printed matter" which is tangible property and Avhich is com-
preliended in the designation of "goods, Avares or merchan
dise." The word "commodity" does not cover or include labor,
or guarantees, or fire, accident, life or fidelity insui-ance. To
make the word cover contracts for services and undertakings

would be to give it a strained and archaic meaning. That is not
permitted. The Avord was deriA'ed from the French "commo-

dite" and formerly its meaning included "profit; benefit; ad
vantage; expediency; interest;" but that meaning is noAV obso-
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lete. Webster's International Dictionary. The legislature did
not intend any obsolete meaning or even a technical one. In
construing Wisconsin statutes,

" (1) All words and phrases shall be construed and understood
according to the common and approved usage of the language;
i» • # .> gygjj construction would be inconsistent with

the manifest intent of the legislature," (sec. 4971 Stats.),

which obviously is not the case.

We have not overlooked a former opinion to the effect that

sec. 4549 permits a public official to act as the agent of a com
pany insuring public property provided the premiums paid in

any year do not exceed $100. IV Op. Atty. Gen. 1004. We
think that opinion is erroneous. We cannot agree with it and

advise that it be henceforth disregarded.

That opinion cites BcechUy v. MulviUe, 102 Iowa 602; 70
N. W. 107, and Queen Insurance Co* v. State, (Tex.) 24 S. W.
397.

The Texas case holds that the undertaking or agreement of an
insurance company to indemnify a property holder against loss
or damage by fire is not a "commodity" and points out that it

will be necessary to give the word an obsolete meaning to make
it extend that far. The court further said, p. 401:

<<• * * word is ordinarily used in the commercial

sense of any movable or tangible thing that is ordinarily pro
duced or used as the subject of barter or sale; * * *."

The Iowa case holds that a fire insurance company deals in a
commodity. The ruling is to the effect that a contract for indem

nity against damage by fire is a sale by the insurer and a pur
chase by the insured of a commodity. That is a strange and
most unusual use of the word "commodity" and the court, it
seems, felt obliged by what it conceived to be the purpose of

the statute there under consideration to forsake the usual mean

ing of "commodity" and apply an obsolete meaning, and. in
its opinion, after stating that commodity popularly meant goods,
wares and merchandise, said,

"We see no reason why, in the act, the word should be restricted
to its popular use."
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The purpose of sec. 4549 impels us in the opposite direction, and
sec. 4971 commands lhat the word be read according to its popu
lar use.

EEB

Appropriations and Expenditures—Fish and Game—Prairie
Chickens—Conservation commission has power to purchase food
for distribution among flocks of prairie chickens during emer
gency period when large numbers of birds are threatened with
starvation.

February 14, 1922.

Conservation Commission.

In your letter of February 7 you state that in certain sections
of Wisconsin large flocks of prairie chickens are feeding on corn
shocks left in the fields by the farmers, but that such shocks
will soon be removed and the birds will be in danger of starva
tion from now until spring if no food is provided for them. You
ask whether your commission has power to purchase food for
distribution among the conservation wardens, to be fed to these
birds.

In my opinion, you have such power in a case of real emer
gency where failure to furnish food would in all probability
result in wholesale destruction of a valuable species of game.

Sec. 20.20, subsec. (1), Stats., appropriates to your commission
for the present fiscal j'ear $264,175 "for administration and
operation." Sec. 23.11, Stats., after specifying certain powers
of the commission relating to public lands, grants it

"such further powers as may be necessary or convenient to
enable it to exercise the functions and perform the duties re
quired of it by this chapter and by other provisions of law."

Sec. 29.02 provides that the

"legal title to, and the custody and protection of, all wild ani
mals within this state is vested in the state for the purposes of
regulating the enjoyment, use, disposition and conservation
thereof."

Chapter 29 of the statutes contains numerous and detailed regu
lations for the protection of game, and commits to your com-
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mission the enforcement of the laws relating thereto. In the

ease of prairie chickens, sec. 29.18, subsec. (15), prescribes a
perpetual close season in thirty-one counties of the state and an
open season of only five days each year in the rest of the state.
Your commission is given broad powers in sec. 29.21 in refer

ence to

"determining in what manner, in what numbers, in what places
and at what times the taking, catching, or killing of wild ani
mals shall be inconsistent with the proper protection, propaga
tion and conservation of fish, birds or mammals protected by
law in this state and the perpetuation of wild life."

Sec. 29.54, subsec. (1), authorizes your commission

"to take or purehase wild mammals and birds and their eggs
for propagation,"

and sec. 29.54, subsec. (2), prohibits all persons from taking out
of the state any plant or plant product (except wild rice) grow
ing in public waters and commonly known to furnish food for

game birds. Under sec. 29.57, subsec. (1), your commission
may establish wild life refuges to

"promote the conservation of one or more useful species or va
rieties native within this state,"

and under sec. 29.57, subsec. (5), the commission

"may place within any such wild life refuge, for the purpose of
propagation, wild animals of any species or variety."

It is impossible to read these statutes without being impressed
with the elaborate provision which has been made by the legis
lature for the protection, conservation and increase of wild
game within the borders of this state. The extremely limited
open season for the hunting of prairie chickens indicates that
they are a class of game which the legislature is especially de
sirous of protecting. When we remember that your commis
sion is the administrative arm of the state so far as the con

servation of wild life is concerned, that the legislature has ex
pressly given you all powers necessary or convenient to enable
you to exercise your functions and perform your duties, and
has also expressly authorized you to employ your funds for
purchasing wild birds for propagation, it would seem a very

narrow interpretation of the statutes which would deny you
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the power to employ funds for preserving large numbers of

such wild birds from starvation during a period of emergency.
Certainly it would be a most expensive policy if you were to

permit great flocks of prairie chickens to starve during the next

two or three months and were then to exercise your express

authority to purchase new birds and place them in a wild life

refuge for the purpose of propagation to make up the loss by
starvation. I am convinced that the expenditure of such sums

as may be reasonably necessary to tide over the present emer
gency by furnishing food to the prairie chickens that are in
danger of starvation is within the powers of your commission,

and hence is within the appropriation made to your commission

for administration and operation.

RMH

Public Officers—Village Trustee—In village where number of
trustees is lessened by amendment to sec. 61.20 (3), but one

trustee should be elected in 1922 and one in 1923. Present in

cumbents serve out terms for which elected.

February 15, 1922.

Charles E. Lovett,

District Attorney,

Park Falls, "Wisconsin.

Ch. 159, laws of 1921, amending sec. 61.20, Stats., reduces the
number of trustees from six to two in villages having a popu

lation between 250 and 350.

You say, under date of February 9, 1922, referring to a vil
lage in your county:

"This village now has a population of 319 people, but under
sec. 61.20 of the statutes they have had a village board of six
trustees. The term of three of them will expire next April, but
in the spring of 1921 and before the passage of ch. 159 they
elected three trustees for a term of two years, as provided by
sec. 61.20. Now ch. 159 of the laws of 1921 seems to provide
for but two trustees in villages having less than 350 people, and
they are at a loss to know whether the terms of all the old trus
tees shall expire in April and they shall elect two as provided
by ch. 159, or whether the board shall continue as it is until the
present officers' terms expire."
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(3) Villages having a population of three hundred and
fifty or less shall have two trustees, who together with the presi
dent shall constitute the village board, • • One trustee
shall be elected each year for a term of two years." Sec. 61.20,
Stats.

The ameTidment was elfected by striking out the word "two"
from the subsection just quoted and iiiserting the word "three,"

but the statute does not say how a village is to step down from
six to two trustees, and it is impossible to say with certainty what

the legislature's idea on the subject \vas, if indeed the subject

was thought of at all. The orderly way is to permit the six

trustees to serve out their terms and also do as the statute says—
elect one trustee each year. If that scheme be followed, three

of the trustees will drop out through expiration of their terms
and one trustee will be elected next April. During the year

immediately following that election the trustees will be four in
number, but by the spring of 1923 the village will have the

statutory number of trustees. It seems to us that the trustees

now in office have a right to serve out their terms. Although

the statute applies to all villages having a population of less
than 350, still the statute may not have been intended to become

immediately and fully operative, for there is just as good rea
son for holding that ch. 159 should be fully operative on the
day it was published (April 28, 1921) as for holding that it
will become fully operative next spring. The statute does not

indicate an intent to legislate anyone out of office. No sugges
tion is made as to how the surplus members are to be ascer
tained or gotten rid of.

The procedure hereinbefore advised is precisely the way this
problem was solved by the legislature on a prior occasion. If
we are to follow Patrick Henry's formula of judging the future
by the past, we must conclude that the legislature would do
now, if it acted, what it did on a prior like occasion.
Sec. 61.20 was formerly sec. 875m, Stats. It was amended by

ch. 78, laws of 1917, by adding subsec. 2, which reads:

"On the first Tuesday in April in each year following the
taking effect of this subsection, the electors in any village, or
ganized under general law, having a population of two hundred
and fifty or less, shall elect only one trustee for a term of two
years. Any trustees so elected shall succeed each and all trus
tees whose terms of office expire at the time of such election, and
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shall, together with the president of such village and any trus
tees holding over at such election, constitute the board of trus
tees of such village. * *

Ch. 691, laws of 1919, renumbered and revised the chapter on

villages and in that revision the provision contained in said
subsec. 2 for reducing the number of trustees was omitted.
This was obviously for the reason that it was no longer opera

tive. By the year 1919 all villages affected thereby had come

to have the statutory number of trustees. When the classifica
tion of villages as to population and number of trustees was
changed at the 1921 session the drafters of the bill overlooked
former subsec. 2 and neglected to make provision for reduc

ing the number of trustees. That oversight compels those
charged with the administration of village charters to put a
practical, workable construction on the statute. We think the
procedure as suggested is such an interpretation and therefore
should be followed.

EEB

Agriculture—Agricultural Societies—Appropriations and Ex
penditures—Counties—Under sec. 59.86 county board has no
authority to appropriate money to pay old debts of fair asso
ciation.

Appropriate action to recover money so appropriated and
paid out is taxpayer's action.

February 16, 1922.

Irving Breakstone,

Distnct Attorney,

Oconto, Wisconsin.

Eeplying to your letter of February 1, with refei-ence to the
appropriations by the county board for the payment of indebt
edness of the Oconto County Pair Association and the Inter-
township Fair at Oconto Falls, respectively, you are advised as
follows:

The statute, sec. 59.86, provides for the appropriation of
funds by the county board for certain specific purposes, to wit:

First, to aid in the purchase of fair grounds; second, to make
improvements upon the fair grounds for any organized agricul-
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tural society; third, to aid any organized agricultural society
or any incorporated poultry association in its appropriations
for or conduct of public exhibitions.

I do not find authority in this statute for the county board to

appropriate money to pay old debts of fair associations, and in
the absence of statutory authority the county board cannot ap
propriate money for that purpose. Hixon and others v. Town of
Eagle River, 91 Wis. 649, 653.

This department held in an opinion to Alvin B. Peterson,
district attorney, Crawford county, under date of January 5,
1922:*

"The fact that one of the members of the county board is a
member of the county fair association or other agricultural so
ciety, in favor of which the appropriation is made, does not
render the appropriation invalid. Such member of the county
boai'd has a pecuniary interest adverse to the county, which
interest disqualifies him from voting on the motion or resolu
tion to make the appropriation. Oconto County v. Hall, 47 Wis.
208. Of course if he voted for the resolution and his vote was
necessary to make a majority of those voting, the resolution
failed and no appropriation was made."

You have not stated whether the interested members of the

county board constituted the controlling vote on the matter.
This, in my opinion, would be the determining factor as to its
validity upon this ground.

You ask: In the event that the appropriations are illegal,

what form of remedy should be pursued? The county board
should be instructed to recover the amount so illegally author
ized and paid. If the board refuses to act in the matter an ap

propriate remedy would be an action brought by a taxpayer to
recover the amount so illegally paid.
JFB

'Page 12 of this volume.
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Elections—Public Officers—Sheriff—Until amendment to see.
4, art. VI, Wis, Const., is adopted, sheriff is ineligible to succeed

himself.

Name of present incumbent cannot lawfully be placed on

primary or election ballot In 1922.*

February 16, 1922.
Gad Jones,

District Attorney,

Waiitoma, Wisconsin.

Ch. 437, laws of 1921, provides that an amendment to sec. 4,

art. VI of the state constitution, to permit sheriffs to succeed

themselves in office, be submitted to the people at the next gen

eral election. The portion of the constitution sought to be
amended reads as follows:

"Sheriffs shall hold no other office, and be ineligible for two
years next succeeding the termination of their offices;
#  # # "

You ask my opinion as to whether the submission of this con

stitutional amendment will permit a sheriff now in office to be a

candidate for the office of sheriff' in the primary to be held in
September, and, if nominated in the primary, if he would be

entitled to have his name placed on the official ballot for the

general election.

It is my opinion that the adoption of the amendment remov

ing ineligibility will not permit a present incumbent in the

office of sheriff who accepted that office with the disability at

tached to legally become a candidate for such office at the pri
mary to be held in September, 1922, and, in the event of such

ineligible candidate being nominated at the primary, he would

not be entitled to have his name placed on the official ballot for

the general election. Until the constitutional amendment is

adopted by a vote of the people as provided in sec. 1, art. XII,
Const., sheriffs are ineligible to succeed themselves under sec.

4, art. VI. By no possibility can the disability be removed until

the general election on the first Tuesday in November, 1922,
when the people will vote upon the proposed constitutional

amendment. If the amendment is adopted by a vote of the

•This opinion was expressly overruled by the attorney general in an
opinion dated June 19, 1922, found at p. 457 of this volume.
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people, and only then, will the present disability be removed
from the office.

So there , is no possibility of making a sheriff eligible to suc
ceed himself prior to the first Tuesday in November, 1922. Any

other interpretation than this might result in the people bemg

deprived of the opportunity of electing a man of their choice to
the office of sheriff, for it is manifest, if the constitutional amend

ment should be rejected and an ineligible sheriff received the

highest number of votes at the election, he could not by any
possibility serve, and the choice of the people would be thwarted.

WJM

Criminal Law—Worthless Checks—Drawing check on bank in
which there are sufficient funds if presented in reasonable time

but which were subsequently withdrawn is not crime under sec.

4438a.

Check for past due debt as rule cannot be offense under see.

4438a.

Venue of crime is in county where check is issued and de

livered.

February 20, 1922.

R. T. Jackson,

District Attorney,
Mineral Point, "Wisconsin.

In your letter of February 3 you submit the following state

ment of facts:

"One T operated a cream station at the city of Mineral
Point during a part of the season of 1921. T also purchased
cream from factories located in the vicinity of Mineral Point,
some of which were in Lafayette county. T purchased whey
cream from the Johnson Factory, a Wisconsin corporation lo
cated in Lafayette county, Wisconsin. From the fore part of
August to the latter part of September T issued a number of
checks to the Johnson Factory. These checks were drawn on
the Iowa County Bank of Mineral Point in Iowa county, but
were delivered at the Johnson Factory in Lafayette county.
These checks were held by the officers of the factory until about
the middle of August, 1921. When they were presented for
payment, they were refused because T did not have sufficient
funds or credit with the bank to meet the checks, and investiga-
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tion disclosed that when a niunber of these checks were delivered

there were actually sufficient funds to T's credit in the bank to
have paid such checks had they been promptly presented. I
find that as to cheeks issued respectively on August 7, 8 and 11,
1921, there were not sufficient funds in the low^a County Bank
to meet such checks on the date on which they were issued.
However, between the time of issuance and the time of presen
tation, T did have sufficient funds in the bank to have paid
such checks, but such funds had been withdrawn prior to the
time of presentation. It is possible that during the period in
tervening between the issuance of the checks delivered on dates
W'hen T did not have a balance with the bank and the date of
presentation of all of the checks, there was not sufficient funds
to pay all of the cheeks whicli were then outstanding. T left
the state and went to Chicago, which is his home."

You also give a detailed statement of the deposits, daily bal

ances and overdrafts, from August 3 to October 5, 1921. It ap

pears that during part of August, from August 10 to August

19, there was an overdraft which amounted to $820.31 on August
15. On August 16 $1,000 were deposited, which gave a daily

balance of $106.37. On August 17 and August 19 there was an

overdraft. Then there were daily balances in the bank, up to
September 16. Then, from September 16 to September 23,
there were overdrafts. After September 27 there were daily
balances until October 5, when the account was closed.

You submit a number of questions which I will answer in the
order presented by you.

Q. 1. "If one who utters a check actually has sufficient funds
in the bank on which it is drawn on the date of its utterance
but the check is held for some time before presentation and by
the time of presentation the drawer's balance has been so de
pleted that there are no funds to pay the check, is the drawer
liable under sec. 4438a?"

A. 1. Said see. 4438a provides:

"1. Any person who, with intent to defraud, shall make or
draw, or utter or deliver, any cheeks, drafts, or order, for the
payment of money, upon any bank or other depository, knowing
at the time of such making, drawing, uttering or delivering, that
the maker, or drawer, has not sufficient funds in, or credit with,
such bank or other depository, for the payment of such check,
draft, or order, in full, upon its presentation, shall be guilty of
a misdemeanor, and punishable by imprisonment for not more
than one year, or by a fine of not more than one thousand dol
lars, or both fine and imprisonment.



Opinions op the Attorney-General 130

"2. As against the maker or drawer thereof, the making,
drawing, uttering or delivering of a check, draft or order, pay
ment of which is refused by the drawee, shall be prima facie
evidence of intent to defraud and of knowledge of insufficient
funds in, or credit with, such bank or other depository, pro
vided such maker or drawer shall not have paid the drawee
thereof the amount due thereon, together with all costs and
protest fees, within five days after receiving notice that such
check, draft or order has not been paid by the drawee.
"3. The word 'credit' as used herein, shall be construed to

mean an arrangement or understanding with the bank or deposi
tory, for the payment of such check, draft or order."

This statute was under consideration and construed by our

supreme court in the case of Merkel v. State, 167 Wis. 512. It
was held under the former statute, before it Avas amended to its
present form, that the offense was not complete until the paper
had been presented and remained unpaid for five days after it

became payable, but the court said, p. 513:

"* * * Under the present statute the offense is complete
when the paper is made, drawn, or uttered with intent to de
fraud. Manifestly subsec. 2 of the present statute is a rule of
evidence."

In the Merkel case, the defendant did not produce any evi

dence, and it was proved by the state that the check had been
issued by him, and after the issuing of the check more than five

days had elapsed after notice, as required by subsec. 2. This

the court said was a p' rima facie case against the defendant. I
am of the opinion, however, that if the defendant, upon such

prima facie evidence being made out against him, should prove
the facts alleged in your statement of facts, no conviction could
be sustained unless additional circumstances and facts were

shown which would clearly indicate that the defendant had in

tended to defraud the drawee at the time when the check was

issued to him.

Q. 2. "Assuming that a person issues a check without suffi
cient funds in the bank to meet it but that between the time of
issuance and the time when the same is presented, although not
presented in due course, sufficient funds are placed in the bank
to meet the cheek and such funds are subsequently withdrawn
before the presentation, is the drawer of the check liable under
.see. 4438(1?"
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A. 2. A negative answer must be given to this question, for
the same reasons as those given in question number 1.

Q. 3. "Assuming that a person issues a check without funds
in the bank for the purpose of paying a past due obligation, is
the drawer of the check criminally liable under sec. 4438a.?"

A. 3. In the Mcrkel case our court, said, p. 514:

"The evidence also sufficiently shows prinia facie that the
check was given for meats sold to the defendant and that at
least some of the goods sold on the faith of the check were de
livered at the time the check was given."

This language indicates that the court was of the opinion that

if a check is given for a past due obligation it is not a violation

of the statute, although issued without funds.
From the wording of this statute and from the history of it,

it is manifest that the intent to defraud is a necessary element
of the crime. When credit has been extended to the debtor it

is difficult to see how he can defraud the creditor by issuing a
check on a bank where he has no funds. He does not obtain

money or other property by his implied false representations.
In the case of Allen v. State (Tex. Crim. App.), 126 S. W.

571, it was held that one who, in payment for goods previously
purchased, merely gave a check on a bank where his account

was overdrawn, without stating whether he had credit, was not

guilty of swindling because, assuming that the representations
that the check would be paid were false, he acquired no property
by means thereof nor was any right of the prosecuting witness
destroyed or impaired by his false representation, nor was there
anything of value appropriated by the accused.

See also notes given in 52 L. K. A. (N. S.) 919, 27 li. R. A.
(N. S.) 1032, 17 Ij. R. a. (N. S.) 244.

The answer to j'our third question, therefore, is "No."

Q. 4. "Assuming that the circumstances in the instant ease
are such as to constitute a violation of sec. 4438a, should the
venue of the action be in Lafayette county or in Iowa county?"

A. 4. Ill view of the decision of our court in the Merkel case,
that under this statute the offense is complete when the paper is
made, drawn or uttered with intent to defraud, I am constrained
to hold that as the cheek was issued and delivered by the de-
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fendant in Lafayette county, the crime was completed in that
county and the venue of the action is therefore in Lafayette

count}'.

JEM

Railroads—Jitneys—Sec. 1797—62, Stats., relating to bonded
carriers, does not apply to bus running between two cities and
picking up no passengers en route except in pursuance of spe
cial arrangements made in advance.

February 21, 1922.

S. J. Dunwiddie,

District Attorney,

Janesville, Wisconsin.

You have asked my opinion as to whether persons operating
intercity bus lines between Janesville and Edgerton upon regu
lar schedule and at a fixed price per one-way trip are within

the provisions of sec. 1797—62, relating to bonded carriers. You

state that the busses in question do not travel any regular route
but pick their highways according to the condition of the roads;
also that they sometimes, but infrequently, stop at individual
farm houses along the way to pick up passengers upon previous

notification by telephone.

So far as appears from your letter these busses do not pick
up passengers at points between Janesville and Edgerton except

pursuant to previous notification, and I shall base my opinion
on the assumption that they do not.

Sec. 1797—62 applies only to vehicles

"affording a means of local, street or highway transportation
similar to that afforded by street railways, by indiscriminately
accepting and discharging such persons as may offer themselves
for transportation along the course on which such vehicle is
operated or may be running."

It appears that the busses in question indiscriminately accept

persons for transportation from Janesville to Edgerton and

vice versa, but that they do not indiscriminately accept such
persons as may offer themselves for transportation along the

course between those two cities. They accept only such persons '
along the course as have made previous arrangements in the na- ' ̂
ture of a special contract.
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Previous attorneys general have held that sec. 1797—62 does

not apply to transportation, between cities, of passengers who
are not taken indiscriminately along the way. IV Op. Atty.
Gen. 876; VII Op. Atty. Gen. 555.

The only distinguishing feature about the case you present is
that of accepting passengers along the way on infrequent occa
sions and on special arrangements- made in advance. As this

cannot be said to be the indiscriminate acceptance of passen
gers along the course, the opinions referred to are directly in
point, and I believe them to be correct.
It follows therefore that in my opinion sec. 1797—62 does

not apply to busses referred to in your letter.
RMH

Appropriations and Expenditures—Wisconsin General Hos
pital—University—Appropriation of $450,000 for equipping
and furnishing hospital building, being four times amount nec
essary to purchase adequate movable equipment and furnishing,
can be drawn upon to defray cost of installing such heating and
plumbing equipment as is removable without structural injury,
where appropriation for this and other purposes contains proviso
that any sum saved from appropriation for one of three pur
poses can be used for one of the other specified purposes.

February 23, 1922.
Honorable Elmer S. Hall,

Secretary of State.

I have your request of February 14, 1922, for my opinion
whether, under sec. 4, ch. 30, Special Session of 1920, such items
of permanent equipment as heating, plumbing, electrical work,
etc., come within subsec. (c) or within subsec. (e) of the section.

The section provides an appropriation divided as follows:

"(c) For the construction of a hospital building, including
dispensary and clinic, seven hundred fifty thousand dollars.
"(d) For the construction of a nurses' home, one hundred

fifty thousand dollars.
"(e) For equipping and furnishing a hospital building and

nurses' home, four hundred fifty thousand dollars.
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" (j) In case any savings are effected in the use of the appro
priations made in paragraphs (e), (d), and (e) of this subsec
tion, the amount or amounts not expended for the original pur
pose thereof may be added to any one or more of the other pur
poses covered by said paragraphs, and shall thereupon become
a part of such appropriation." Sec. 20.41, subsec. (10), Stats.

It is obvious that it was the intention of the legislature to ap

propriate (upon the transfer mentioned) a gross sum of $1,350,-
000 (exclusive of amount required for site) for the completed

construction, equipment and furnishing of the hospital build

ing and nurses' home. This is manifested by the provisions of

subsec. (j) authorizing the savings on one unit to be added to

the appropriation for another.

If it were practicable to let all the contracts at this time for
a gross sum falling within the gross appropriation, your ques
tion would be largely academic. It is only because it is imprac

ticable to let contracts at this time for more than the construc

tion of the hospital building that your question is of importance.

Your inquiry requires me to assume that, as a matter of fact,
the item of $450,000 for equipping and furnishing the buildings
is approximately four times as much as would be required in
adequately providing them with movable equipment and fur
nishings, and this opinion is, of course, based upon that assump
tion of fact.

It is fairly to be presumed that in dividing the gross appro
priation of $1,350,000 among the different items, the legislature
did so in the light of what v/uuld be, as matter of fact, an ap
propriate sum to cover each item. It is not to be inferred that
in providing $450,000 "for equipping and furnishing" build
ings, the legislature intended that the language should be so
construed as to make the appropriation a wholly extravagant

one, or that in providing $750,000 "for the construction of a
hospital building" it intended the language to be so construed
as to make the appropriation a wholly inadequate one.

I see no reason why the language of the section is not sus

ceptible of a construction which is consistent with the presump
tion that the legislature intended the respective appropriations
to have reasonable relation to the amounts which, as a matter of

facts, would probably be required.
It is significant that subsec. (c) embraces only "the construc

tion of a hospital building," as distinguished from such broader
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terms as "for a hospital" or "for the coiistruetion of a hospi

tal," which terms the legislature might have employed, but in

place of which was chosen the more restricted terra "for the
construction of a hospital building."

This narrower language is susceptible of a meaning which
limits it to the construction of a building which, when supplied

with permanent equipment such as heating and plumbing pipes

and apparatus, electric work, etc., will constitute a suitable and

completed hospital.

So also the terms "equipping and furnishing a hospital build

ing" as used in subsec. (e) are susceptible of a construction

which would cover permanent as well as movable equipment.

Equipment of a "hospital building" is more plainly suggestive
of permanent equipment than would be such language as "equip

ment of a hospital."

While subsecs. (c) and (e) are thus reasonably susceptible of

the above construction, yet I should have some doubt as to its

correctness if confined to the language of the two subsections

alone. In view, however, (1) of the fact that the legislature
plainly intended that the gross amount applicable for all pur

poses (except site) should be $1,350,000, and that any saving
in one item might be added to another, an intention that would

be defeated if we were to assume that the appropriation in

subsec. (e) must be confined to movable equipment and what is
ordinarily understood by "furnishings," the installation of

which could not be accomplished until after the completion of
the hospital building, since, manifestly, after the hospital build
ing was completed the three-quarters of the appropriation pro

vided in subsec. (e), after the movable equipment and furnish

ings are acquired, could no longer be made available to the erec
tion and construction of the hospital building itself; and (2) of
the fact that in dividing the gross sum among the different items

the legislature is presumed to have acted with intelligent rela
tion to the probable requirement for each; and (3) of the fact,
which your letter requires me to assume, that in approved hos

pital construction plumbing and heating pipes and fixtures,
electric work, etc., are so installed as to be removable without

substantial structural injury; and (4) of the fact, which your
inquiry also requires me to assume, that to treat such items as

building construction under subsec. (c) rather than equipment
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under subsec. (e), would convict the legislature of an unintelli

gent distribution of the gross appropriation and, particularly,

of a grossly extravagant appropriation for equipment and fur
nishing, I am impelled to the conclusion that the permanent

equipment items in question were intended to be included within
subsec. (e) rather than within subsec. (c).

WJM

Mortgages, Deeds, etc. — Estates — University — Bequests—

Rights of state in bequest become vested upon death of testatrix,

and regents are without power to accept less than amount thereof
if there are sufBcient assets to pay all claims of same class; if

insufficient, they cannot consent to take less than amount that
would be prorated upon liquidation to settle estate.

Such amount may be taken in stock at present market value,

which can be immediately sold and converted into cash equiv

alent.

February 24, 1922.

Board op Regents,

University of Wisconsin.
Attention of M. E. McCaffrey, Secretary.

On January 30 you submitted with your letter of that date a

copy of the will of Mary J. Eichelberger, deceased, under the

terms of which a $20,000 bequest was made to the university; a
letter of Chr. A. Christiansen, attorney for the executor ; and a

copy of the statement of the condition of the estate.

The letter of Mr. Christiansen stated that at the time of mak

ing her will the late Mrs. Eichelberger assumed the value of the
preferi'ed stock in Deere & Co. to be par, and the statement
computes its value at $90 a share, whereas the present market

value of the stock is about $62. Mr. Christiansen further stated

that in his opinion this amount of stock cannot bo converted into

cash without a large and unnecessary loss to the legatees; that
the stock is said to be supported by substantial values and a

large surplus account; it is a 7^ cumulative stock; in other
words, preferred as to dividends as well as capital, but dividends

have been temporarily reduced to 3% on account of present
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adverse conditions in the farm implement business, which leaves
an accumulated dividend of 4^ for the time during which the

3% dividend has been paid.

It was Mr. Christiansen's proposal to the president of the uni
versity that the city of Horieon accept a note of F. H. Clausen
for $25,000 in full payment of its legacy of that amount less

inheritance tax (par. 45 of the will). This note was to be given
in partial settlement of the claim represented by his note due
September, 1926, without interest, on which there is an unpaid
balance of $30,420. He would pay to the estate the difference
between $25,000 and the amount due on the note in event the

settlement of the legacy of the city of Horieon upon those terms
was agreed to by other legatees.

It was further proposed to divide the Deere & Co. preferred

stock among all other legatees having due them $5,000 or more,

at its appraised value, and to pay the balance of their several
legacies in cash. This would leave the legatees of less than

$5,000 to receive the full amount in cash.

Briefly stated, the proposal as far as the university is con

cerned was that it should receive such proportion of the Deere
& Co. preferred stock as $20,000 bears to the sum of all legacies
of $5,000 or more, and be charged with the receipt of such sum
as its proportion of the stock would amount to at $90 per share,
the balance of its legacy of $20,000 to be paid in cash.

Mr. Christiansen estimated that under this arrangement the

university would receive 80% of its legacy in stock, which would

be approximately 177 shares. While in settling with the uni

versity this stock would be figured at $90 per share, or $16,000,
its actual value would be something like $4,977 less. In addition

thereto the university would receive $4,000 in cash. The net
result of the acceptance of Mr. Christiansen's proposal would
be that the university would acquiese in the acceptance of a
settlement which would give it in stock and cash $15,025 instead
of the $20,000 mentioned in the will.

You have asked my advice upon this proposal. Since it was

submitted to me I happened to meet Mr. Clausen, the trustee,

and he asked me if the matter, had been submitted to the attor

ney general. I suggested to Mr. Clausen that I was inclined to

advise the regents that the state could not consent to the accept
ance of less than was justly due it under the will, which is prac-
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tically the effect of his original proposal when the payment of
legacies of less than $5,000 in full is considered. The result of
that conversation is a modified proposal submitted by Attorney
Christiansen in a letter of February 21, of which I enclose a
copy. From it you will see that they now propose to include all
legatees instead of those receiving $5,000 or over, and the pro
posed plan of settlement by a distribution of stock figured at $90
per share. He desires to know whether my view would make it
impossible to carry out the proposed $25,000 legacy of the city
of Horicon.

To summarize the proposal as modified: he proposes that the
city of Horicon receive a note of Mr. Clausen for $25,000 and
that Mr. Clausen receive credit upon his obligation to the estate
in the sum of $25,000; that the preferred stock of the Deere Co.
be prorated among all legatees other than those receiving lega
cies of designated personal property, and that they be charged
with the amount of stock received at $90 per share, and paid
the balance in cash.

As I compute the result of such an arrangement, it would
leave a residuum of slightly less than $12,000 in the estate.
There is available in cash and preferred stock, figuring the latter
at its present market value, approximately $349,000 after the
expenses of probate of the estate, including taxes, claims and
fees, are deducted. That is, if the estate were liquidated there
would be available for distribution approximately $349,000.
Specific legacies to individuals and institutions amount to $429,-
000. Therefore, it is very apparent that there is no residuary
estate, and the residuary legatees have no moral or legal claim
upon the estate for any sum whatsoever.
I would therefore advise that the regents notify Mr. Christian

sen that they are entirely willing that the estate be closed and
settlement be made upon the following basis; the city of Hori
con to take a note from Mr. Clausen in the sum of $25,000, the
balance of his liability to the estate of $30,420 to be paid to the
executor; that after the liabilities of the estate are paid, includ-
inff taxes and e.xpenses of pr'ibate, the balance be distributed by
dividing the preferred stock of Deere & Co. among the specific
legatees proportionately, and that the cash remaining in the
estate be distributed in the same manner.
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Inasmuch as Mr. Clausen's note to the estate is not due until

1926 and bears no interest, its present worth is considerably
less than the face value. Whether he would pay any interest to
the city upon the proposed note of $25,000 is of no concern to
the university, inasmuch as it would not be paid out of the
estate. Likewise, it is not their concern if he can induce the
city to accept a note due in 1926 or later without interest. The

difference between the present value of the Clausen note and its
face is not disproportionate to the difference between the present
value of the stock and the sum to which it must advance in order
that the university receive the full sum of $20,000.
I do not regard the question of whether the university can

take preferred stock in lieu of a cash dividend upon its legacy
as a practical one, inasmuch as the regents could sell the stock

the moment it was turned over to the university, and be in the
same position as though they had insisted upon the estate being
liquidated and the cash derived from the sale of the stock by
the executor prorated. Such question is entirely academic.
I am inclined to believe that the executor and his attorney

would be willing to settle the estate upon the basis here rec
ommended.

WJM

Education—Textbook Law—County board of education plan
of selecting school textbooks, established by ch. 561, Laws 1907
(now sees. 40.31 to 40.34, Stats.), was not abolished by eh. 499,
Laws 1917 (sec. 40.355, Stats.).

All textbooks, whether purchased by local boards or by county
boards of education, mu.st be purchased at prices on file with
state superintendent under sec. 40.35, Stats., and cannot be
changed oftener than once in five years.

February 24, 1922.
Honorable John Callahan,

State Superintendent of Public Instruction.

You have asked my opinion on various matters connected with
the school textbook laws. I summarize your inquiries as follows:
(1) Whether the "county board of education" method of se

lecting textbooks, as established by ch. 561, laws of 1907, was
abolished by ch. 499, laws of 1917.
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(2) Whether the "state textbook law," ch. 460, laws of 1915,
regulates the prices of all textbooks whether purchased by local
boards of education or by county boards of education.
(3) Whether textbooks adopted by district school boards or

city boards of education must be continued in use for five years.
1. To answer your first question, it is necessary to review

rather fully the textbook laws of the past fifteen years.

For many years prior to 1907, it was provided (Stats. 1898,
sees. 440, 440u) that in school districts the district board, and in
cities the board of education, should "determine what text
books shall be used in the school," and such determination could
not be changed oftener than once in three years.

In 1907, the legislature, without repealing or in any way
changing these earlier statutes, provided a special method of
obtaining uniformity in textbooks throughout the district schools
of a county. Ch. 561, laws of 1907, added twenty-five new sec
tions to the statutes to the effect that at any annual county

school board convention it might be determined by majority
vote of the districts in the county to adopt county uniform text

books, and upon reaching that determination, it was incumbent
upon the convention to establish a county board of education
whose duty would be to select a uniform series of textbooks for
the county. Such selection could not be changed oftener than
once in five years. This statute was expressly made inapplicable
to districts and cities maintaining free high schools or state
graded schools of the first class or to districts maintaining inde
pendent high schools or to grades above the eighth in graded
schools.

In 1915, the state textbook law was adopted (eh. 460, laws of
1915), prohibiting any person from offering any textbook for
sale or exchange in Wisconsin without first filing a copy of the
book and a price list with the state superintendent and entering
into a bond to sell the book within this state at the lowest price
at which it is sold anywhere in the United States. The same
statute provided that

"school districts are hereby authorized to purchase textbooks
from the publishers at the prices listed with the state superin
tendent. ''
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In 1917, the legislature, ■without repealing or in any way
changing any of the pre-existing laws I have referred to, enacted
eh. 499, laws of 1917, which provided:

"District school boards and boards of education are empow
ered, and directed and it is made their duty to adopt, for their
respective schools from the list of school textbooks on file with
the state superintendent of public instruction, as provided by
law, all the school textbooks necessary for use in the schools
under their charge, and such school textbooks when so adopted
shall not be changed for five years."

The same statute authorized "school districts" to purchase text
books and sell them at cost to pupils either directly or through
a retail dealer appointed as agent of the district, or to furnish
them free to such pupils. The statute further provided:

"All acts, or parts of acts, inconsistent with the provteions of
this act, or in conflict herewith, are hereby repealed."

In 1919, the legislature added to the act of 1917 an express
provision (eh. 490, laws of 1919) that the act of 1917 should not
be construed to repeal or in any way affect the county board of
education law of 1907. In both 1917 and 1919, the legislature
amended the law of 1907 in the way of renumbering and making
slight corrections to it (laws of 1917, ch. 578; laws of 1919, ch.
362, sec. 34; ch. 500).

All of the various laws I have referred to are found in the
statutes of 1919 as follows: the old sees. 440 and 440a are re
spectively sees. 40.28, subsec. (5), and 40.67, subsec. (1); the
law of 1907 relating to county boards of education is sees. 40.31
to 40.34, inclusive; the state textbook law of 1915 is sec. 40.35;
and the law of 1917 is sec. 40.355.

On October 24, 1917, Attorney General Owen, responding to
an inquiry from your predecessor in office, held that the law of
1917 repealed the county board of education law of 1907, and
that the exclusive method of selecting textbooks was that pro
vided by the law of 1917. YI Op. Atty. Gen. 683. On April 1,
1920, Attorney General Elaine, in response to a further request
from your predecessor based upon the amendment of 1919, re-
examined the question and held that the laws of 1907 and 1917
were not inconsistent and therefore the latter did not repeal
the former. IX Op. Atty. Gen. 159. He based his opinion not
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merely upon the amendment of 1919, but upon a review of the
entire subject. He took the position that the law of 1907 was
still operative as to those counties which had elected to adopt,
or might in the future adopt, the county board of education sys
tem, and that the law of 1917 was applicable simply to those
counties which were not under the county board of education
system. He therefore overruled the opinion of his predecessor.
Your inquiry raises once more the same question on which

two previous attorneys general have disagreed. It is unfortu
nate that this matter has not by this time been set at rest by the
courts. Your question, however, calls for my independent judg
ment on the matter, and I have therefore re-examined the ques
tion with care and have reached the conclusion that the opinion

of Attorney General Blaine reaches a correct conclusion, though
I feel that an even more satisfactory reason can be given than

the one he gave in support of his conclusion.
The act of 1917 empowers

"district school boards and boards of education to adopt for
their respective schools * • * all the school textbooks nec
essary for use in the schools under their charge."

The words "boards of education" are not in any way qualified,

and it seems to me that they can with perfect propriety be con
strued to cover county boards of education as well as city boards
of education. This is particularly true when we observe that
the law of 1907 creating county boards of education refers to
those boards interchangeably as "county board of education"
and as "board of education," the latter designation being used
eight times in the act.

It would seem a very natural and proper thing to hold that
"county board of education" is a "board of education," par
ticularly when the legislature itself has expressly referred to it
in the same way and where the result of such a conclusion will
be to reconcile two statutes that are claimed to be in conflict.

It is true that the act of 1917 refers to the boards' adoption
of textbooks for use in the schools "under their charge." County
boards of education appear to have no function whatever except
the selection of textbooks, so that except in that one detail of
school management there are no schools "under their charge."
However, the words of the statute may be easily explained as
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merely a short form of indicating the school for which a par
ticular board is authorized to select textbooks, and I believe the
language should be given that meaning.

The act of 1917, therefore, as I construe it, merely confirms
instead of taking away the power of county boards of education
to adopt textbooks for the schools of the county. That being
true, the law of 1917, of course, does not repeal or in any way
interfere with the county board of education law of 1907.
Assuming, however, that the interpretation I have given the

laws of 1917 is incorrect and that that law does apply only to
school district boards and city boards of education, then I agree
with Attorney General Blaine in the reasoning which led to his
conclusion that the law of 1917 does not repeal the law of 1907. I
shall not restate that reasoning, but shall simply add a few ob
servations of my own which appear to me to make it clearer.
The act of 1907 laid out an elaborate and complete system

for the establishment of uniformity in textbooks in those coun
ties which desired it. In those counties which did not desire it,
the pre-existing system of separate adoption of textbooks, by
each school district board and city board of education remained
in existence. There certainly is no difficulty in holding that
those two systems or methods of choosing textbooks stood to
gether during the years from 1907 to 1917. That being the
case, I can see no compelling reason for holding that the statute
of 1917 is absolutely inconsistent and in conflict with the op
tional method established in 1907. The law of 1917 in fact
merely reaffirmed and somewhat elaborated the provisions al
ready in existence (sees. 440 and 440a) concerning the selection
of school textbooks in those cases where the uniform county
system had not been adopted. If that pre-existing law could
stand side by side with the law of 1907, each applying to its
own particular situation, during the ten years from 1907 to
1917, I see no reason why the law of 1917 cannot likewise stand

with the law of 1907 for the period subsequent to 1917. The
law of 1917 contains absolutely no language to indicate that the
method therein authorized shall be exclusive. I do not believe
it is proper to assume that the legislature of 1917 intended to
strike down in any such vague manner the elaborate and care
fully worked out scheme of county option that had been in effect
since 1907.
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This conclusion is strengthened by the fact that the same

legislature which enacted the law of 1917 (which was ch. 499,

approved June 26) recognized the continued existence of the

law of 1907 by providing for its renumbering (ch. 578, approved
July 5), and then in a later enactment of the same session (ch.

677, sees. 71, 72, approved July 16), renumbered the act of

1917 itself so as to place it in the statutes in close proximity to
the renumbered law of 1907. All this constitutes very convinc

ing evidence that the legislature did not consider that it had

repealed the law of 1907. Such a contemporaneous legislative
construction of a statute, while not conclusive, is entitled to

considerable weight in determining the legislative intent in
passing it.

Furthermore, there is very good authority for holding that
the enactment of 1919, to the effect that the law of 1917 shall
not be construed to repeal or in any way affect the law of 1907,
is not merely a legislative construction of the law of 1917, but
may operate as an actual re-enactment of the 1907 law if it was
in fact repealed in 1917. In some states, the constitution pro
hibits the legislature from reviving a repealed statute in any
other manner than by re-enacting it at length, but we have no

such restriction in this state. In referring to an act of congress

(16 Stats, at Large 261) which provided that a certain rev
enue law

"shall be construed to impose the taxes therein mentioned to the
first day of August, eighteen hundred and seventy,"

the supreme court of the United States, in Stocl-dale v. Insur

ance Companies, 87 U. S. (20 Wall.) 323, 331-333, said:

"Both in principle and authority, it may be taken to be estab
lished, that a legislative body may by statute declare the con
struction of previous statutes so as to bind the courts in refer
ence to all transactions occurring after the passage of the law,
and may in many cases thus furnish the rule to govern the courts
in transactions which are past, provided no constitutional right
of the party concerned is violated. * • * Congress could
have passed a law to reimpo.se this tax retrospectively, to revive
the sections under consideration if they had expired, to re-enact
the law by a simple reference to the sections. Has it done any
thing more? Has it intended to do anything more? Are we
captiously to construe the use of the word 'construe' as an in
vasion of the judicial function where the effect of the statute
and the purpose of the statute are clearly within the legislative



154 Opinions op the Attorney-General

function? • ♦ • The paragraph we have been considering
was not in its essence an attempt to construe a statute differ
ently from what the courts had construed it, for no construction
on this subject had been given by any court. Nor was it an at
tempt by construing a statute to interfere with or invade per
sonal rights which were beyond the constitutional power of Con
gress. But it was a legitimate exercise of the taxing power by
which the tax, which might be supposed to have expired, was
revived and continued in existence for two years longer.''

If, therefore, the 1917 law repealed the law of 1907, I should

be inclined to the opinion that the law of 1919 re-enacted itj

but for the reasons already stated, I do not believe the law of

1907 ever, has been repealed, and I therefore answer your in
quiry by saying that in my opinion the ' * county board of edu

cation" method of selecting school textbooks has been in effect

continuously since 1907 and is now available to those counties

which elect to make use of it.

2. Your second question, whether the state textbook law of

1915 (sec. 40.35, Stats.) regulates the prices to be paid for text

books whether adopted by local school boards under the 1917
law or by county boards of education under the 1907 law, must
be answered in the affirmative.

As to the purchases made by local boards under the 1917 law,

that statute (sec. 40.355) expressly provides that the purchases

shall be made "at the prices listed with the state superintend
ent." As to the purchases made by county boards of education,

it is true that the statute (sec. 40.33) calls for advertisement
for bids, together with a deposit with the county superintend
ent of

"lists giving the lowest exchange price, wholesale price and
retail price to pupils or school districts"

for the books. Prior to 1915, it was undoubtedly possible under

this system for different county boards of education to pay dif

ferent prices for the same book. The state textbook law of 1915,
however, makes it impossible for any variation in price to occur
in different parts of the state, and the procedure provided in

the law of 1907 with reference to bids and price lists is now a
rather useless formality. The law of 1915, however, is all-

inclusive in its scope, and operates on all persons who shall "offer
any textbook for adoption, sale or exchange in the state of Wis-
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consin." This is not at all inconsistent with the provisions of

the county board of education law; it simply means that the
bids and the price lists which are filed under that law with the

county superintendent must conform to the price lists on file

with the state superintendent. It also means, under the inter
pretation given to the state textbook law by this department

soon after its passage (IV Op. Atty. Gen. 866) that the pub
lisher filing a bid must make his wholesale price and his retail

price coincide.

3. Under both the county board of education and the local

school board system of purchasing textbooks, the statutes now
uniformly provide that the selection cannot be changed for five
years after it has been made. Sees. 40.32, subsec. (3), and
40.355, subsec. (1). The county board of education statute was
formerly ambiguous in this respect, but the difSculty was cleared
up by ch. 500, laws of 1919. As to the school district boards and
city boards of education, it is true that sees. 40.28, subsec. (5),
and 40.67, subsec. (1), still provide that no change in textbooks
shall be made for three years after adoption; but this limitation
is clearly superseded by the five-year limitation contained in

sec. 40.355, subsec. (1). It is not necessary to hold that the
three-year limitation is repealed by sec. 40.355, subsec. (1).
The latter statute merely prescribes a longer period of restraint
than do the earlier statutes. In other words, for the first three

years the making of a change in textbooks is forbidden by two,
statutes, and for the next two years it is forbidden by only one.
RMH
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Corporations—Blue Sky Law—Award by railroad commission
under sec. 1753—57, Stats., is exclusive method of recovering
damages arising out of sale of securities in violation of securi
ties law, but does not affect purchaser's right of action for any
common-law injury that may arise out of same sale.

.  February 24, 1922.
Garfield S. Canright, Director,

Securities Division,

Railroad Commission,

You have asked my opinion as to the legal effect of an award
made by the railroad commission under sec. 1753—57, Stats.,
as affecting the right of the parties to pursue an independent
remedy in court upon the matters covered by the award.

Sec. 1753—57 provides that when securities have been sold
"in violation of, or in noneompliance with" the securities law
or in noncomformity with the commission's permit or with the
representations made to the commission to secure the permit,
the sale shall be "voidable at the discretion of the commission."
If, after investigation, the commission finds that the violation
was unintentional or a mere irregularity and that the injury, if
any, may be remedied, it must

"make and file its findings upon all the facts involved in the
controversy, and its award, which shall state therein its deter
mination as to the rights of the parties; and by such award, it
may require the company * * * to do such things and pay
such amounts as shall be just and proper to place the state, the
company, or the purchaser in the same situation that it or they
would have been in had the provisions of such sections and of
such permit been complied with."

If the commission finds that the acts were not done in good
faith or were done for the purpose of evading the law, etc.,

'' it shall make and file its findings and award as above provided
and in such award may declare the security to be voidable at
the elect-ion of the purchaser, or may make such other award as
may be just and equitable in the premises."

Then follows a proviso which requires a public hearing unless
waived by the parties affected, and a further proviso
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"that no such order shall be binding upon a party who has not
so waived the right of public hearing or who has not been given
due notice thereof."

The statute then provides that if the award is not appealed
from, the commission or any party Interested may present a
certified copy of the findings and award to any circuit court,
whereupon the court must enter judgment in accordance there
with,

"which judgment, until and unless set aside for lack of juris
diction of the commission to make such award, shall have the
same effect as though duly rendered in an action duly tried and
determined by said court, and shall with like effect be entered
and docketed."

The investigation and award provided for in sec. 1753—57

grow solely out of illegal sales of securities. The illegality con
sists of violating the securities law or violating the permit issued
under the law or failing to conform to the representations made

in securing such permit. As to those forms of illegality the
statute provides a procedure for determining whether the sale
shaU be voidable and, whe'ther voidable or not, for determining
how much money will be required to place all parties in the
same situation as though the violation had not occurred. It is
clear that the statute does not in any way attempt to affect or
regulate ordinary common-law rights or remedies. It creates a
new right—the right to have the purchase voided and the money
damage paid because of the violation of the securities law—and
establishes the commission as the tribunal to determine both the

question of voidability and the question of damage.
It is elementary that where a statute creates a new right and

at the same time provides a remedy for its enforcement, the
remedy so provided is exclusive. C. & N. W. B. R. Co. v. Rail

road Commission, 162 Wis. 91, 93—94, and cases cited.
Aside from the general principle just stated, the language of

the statute itself clearly indicates that the remedy therein pro
vided is intended to be exclusive. The statute provides that
"no such award shall be binding upon a party" who has not
either been duly notified of the hearing or waived his right to
such hearing. This plainly implies that as to those who have
either waived or received notice the award will be binding.
Further, it is provided that the judgment entered upon an award

11
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''shall have the same effect as though duly rendered in an ac
tion duly tried and determined by said court."

One of the effects of a judgment in an action duly tried and
determined by a court is to set at rest all the questions litigated
in the case, so that they can never be raised again as between
the parties to the action. Under the language of the statute,
therefore, it would seem that a judgment upon an award is con
clusive between the parties affected thereby, and the parties
afl'ected thereby are all of the parties who received or waived
notice of the hearing.

What I have said with regard to the exclusive jurisdiction of
the commission in this matter relates, of course, solely to cases
arising out of violation of the securities law or of the permit to
sell stock. As to those cases the statute both creates the right

and gives the exclusive remedy. As to causes of action which
may exist between the parties to the same sale on other grounds,
as, for instance, fraudulent representations inducing the pur
chase, sec. 1753—57 has no bearing at all, and therefore no ac
tion by the commission can be either a prerequisite or a bar to
any action in court. See Waukesha Gas (& Electric Co. v. Wau-
kesha Notor Co., 184 N. W. 702.

Hence, it is not strictly accurate to speak of the proceedings

before the commission as involving an election on the part of the

purchaser. They involve rather an independent statutory pro
ceeding for determining and enforcing a statutory right that
has no connection with any common-law claim the purchaser

may have on account of the same transaction. Of course, if the
commission remedy is resorted to and the purchaser recovers
through an award of the commission the purchase money paid
for the stock, he cannot subsequently recover the same purchase

money again in a common-law action for fraud; but that is be
cause his damages have already been paid and not because the
jurisdiction to determine the fraud action has been taken from

the courts and vested in the commission.

You also ask whether it is lawful for the commission to enter

an order in a case under sec. 1753—57 to the effect that the com

mission's action is "without prejudice to the right of a party

to bring action in a court thereafter." If this means that it is
without prejudice to the right to bring an action on the same
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matter, i. e., an action arising out of the violation of the securi
ties law, it would be improper because the statute, as I have
construed it above, makes the commission procedure the sole
method of enforcing the statutory right. If the purpose of the
proposed provision would be to preserve the rights of the parties
to litigate in court any matters between them not arising simply
out of a violation of the securities law, the provision, in my
opinion, would be mere surplusage and might cause confusion,
but there would be nothing illegal about it.
RMH

Public Lands—State Parks—Public Officers—Conservation
Commission—Power given commission by ch. 565, Laws 1919,
to do any act necessary to remove certain industrial plant from
state park, includes power to acquire, and later resell, tract of
land outside park whose acquisition is necessary incident to
main transaction contemplated by statute.

February 24, 1922.
Conservation Commission.

Ch. 565, laws of 1919, provides as follows:

"Section 1. Section 1 of chapter 601, laws of 1917, is
amended to read: (Chapter 601, laws of 1917) Section 1. The
state conservation commission is authorized to relocate the quar
ries of the American Refactories Company now located within
the boundaries of the present Devils Lake State Park outside of
said park or ivith the consent of the governor of this state is
further empowered to take such action as may be necessary to
secure the removal and exclusion from said park of the Ameri
can Refactories Company, its successors or assigns; and in carry
ing out the provisions of this section, the commission is author
ized to purchase for exchange lands outside the boundaries of
the state park, and to cause the title thereto to be conveyed to
said American Refactories Company in exchange for the con
veyance to the state by said company of the title to its present
quarries within the boundaries of said park or to do any other
act necessary to remove the American Refactories Company, its
successors or assigns from said park and with the consent of the
governor to use any or all unexpended funds, appropriated un
der the provisions of this act, to secure said removal."

You state in your letter of February 20 that in carrying out
the purposes of this act your commission has acquired title to
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eight acres of land outside of/the Devils Lake Park and adjoin
ing it on the north, and you ask whether you have authority,
with the approval of the governor, to sell these eight acres, and
if so whether you may extend the time for payment over a num
ber of years, taking a first mortgage at 5% interest to secure the
unpaid balance.

From the fact that you say that you acquired these eight
acres in the course of the transaction called for by eh. 565, I
assume that the acquisition of the eight acres was necessary to
complete the transaction. The idea of the statute was that you
were to have all the powers necessary to accomplish the main
object of removing the American Refactories Company from the
park. If in the exercise of that power you found it necessary
to take over land outside of the park, then clearly the acquisi
tion of the eight acres falls within the powers granted you by
the legislature. Just as clearly, it seems to me, the power
granted to you includes the authority to dispose of these extra
lands which were acquired not for park purposes but merely
for the sake of facilitating the exchange. It was not the inten
tion of the legislature that you should enlarge the park; merely
that you should get rid of a particular industry located within
it. The acquisiti9n of the eight acres was simply an incident to
the accomplishment of the main object, and in my opinion the
further act of selling the eight acres and thereby reducing the
final net cost of the main transaction is fully warranted by the
broad authorization given you by the legislature.

As to the matter of accepting deferred payments, in ray opin
ion that is within the power of the commission. Your power of
sale, as I have pointed out, is merely incident to the general
power to carry through the main transaction contemplated by
the legislature; and incident to the power of sale is the author
ity to make the best terms that can be made in the matter of
price, time of payment, etc. Ch. 565 does not limit you as to
the time within which the entire project must be completed, and
the amount of time to be given the purchaser to pay for the land
is within your discretion to determine.
RMH
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Corporations—Co-operative AssociaUons—Public Offi^cers—
Register of Deeds—Words and Phrases—"Filing"—Register of
deeds should record amendment required by sec. 1786c—17,
subsec. 3, without charge.

Filing, as used in that section, includes service of re
cording.

February 27, 1922.
V, M. Stolts,

District Attorney,
Eau Claire, Wisconsin.

Your letter of February 18 asks whether see. 1786c—17,
subsec. 3, Stats, (ch. 490, laws of 1921), requires the register of
deeds to record an amendment (referred to therein) without
charge.

My opinion is that such was the intent of the legislature. The
law-making body was passing a statute which demanded that
certain corporations file and record amendments changing their
corporate names. The obvious purport of subsec. 3, which you
refer to me, is to relieve the party from the filing and recording
fee under these circumstances, in view of the fact that the filing
and recording are made compulsory by law.

It is true that subsec. 3 uses simply the word "filing" and
reads:

"Neither the secretary of state nor the register of deeds shall
charge any fee for fding such an amendment.''

A court will take judicial notice, however, that the thing which a
register of deeds actually does with an amendment to articles
of incorporation is to record it. This official does not file
amendments. Therefore, to give a literal interpretation to the
word "filing," as used in subsec. 3, would render this part of
the subsection meaningless.

Courts will not nullify a statutory provision by giving a tech
nical construction to language used therein.

*'* * * The reason of the law * * * should prevail
over its letter, when the plain purpose of the act will be defeated
by strict adherence to its verbiage." Lurton, J., in Pickett v.
United States, 216 U. S. 456, 461 (1910).
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Neither -will courts interpret a statute in such a way that its
only conceivable application becomes impossible.

•  * Congress cannot be supposed to have intended a
vain thing." Davis, J., in Heydenfeldt v. Daney Gold Mining
Co., 93 U. S. 634, 639 (1876).

A history, moreover, of the Wisconsin co-operative law shows
that the term "filing" and "recording" have been used inter
changeably by the legislature.

Sec. 1786e—6, Stats. 1919, speaks of amendments being

"recorded in the office of the secretary of state and of the reg
ister of deeds."

It is common knowledge that the service performed by the sec^
retary of state is filing, not recording. In other words, this sec
tion in the 1919 statutes ascribes the significance of both filing
and recording to the word "recording," whereas—as an exact

' converse but proving the interchangeability of the terms—the
subsection in the 1921 statutes imputes the meaning of both filing
and recording to the expression "filing."
' This consideration of antecedent enactments is perfectly
proper in the interpretation of the present statute.

"No doubt, the words of a law are generally to have a con
trolling effect upon its construction; but the interpretation of
those words is often to be sought from the surrounding circum
stances and preceding history." Bradley, J., in Siemens v.
Sellers, 123 U. S. 276, 285 (1887).

"In these circumstances we are entitled to avail ourselves of
such light as the history of the steps taken in the enactment of
the law, as disclosed by the legislative records, may afford."
Puller, C. J., in United States v. Burr, 159 U. S. 78, 85 (1895).

Finally, it certainly can not be said to do injustice to the
canons of construction to expand or restrict the apparent scope

of the word "filing" where such action is necessary to effectuate
the legislative intent. The follqwing decisions should suffice, in
support of this position:
"Fraud," in the bankruptcy'act, 14 U. S. Stats, at Large 517,

583, means only fraud intvol^dng moral turpitude and does not
include constructive fraud. Need v. Clark, 95 U. S. 704 (1877).
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""Writings," under a statute forbidding the sending, of ob
scene writings through the mail, 19 U. S. Stats, at Large 90, does
not include sealed and addressed letters. United States v.
Chase, 135 U. S. 255 (1890).
The judiciary act of 1891, 26 U. S. Stats, at Large 826, 828,

by which appeals or writs of error may be taken "in any ease
that involves the construction or application of the Constitu
tion" does not permit a writ of error in behalf of the United
States in a criminal case. United States v. Sanges, 144 U. S
310 (1892). ,

"All transfers and assignments of any claim" does not in
clude a voluntary assignment for the benefit of creditors. Good
man V. Niblach, 102 U. S. 556 (1880).
"Null and void" means voidable. Toledo, etc. Railroad Co.

V. Continental Trust Co., 95 Fed. 497 (1899).
.  I submit that if "fraud" can mean less than fraud, if I'all
assignments" can mean some assignments, if "null and void"
can mean voidable, it is not unreasonable to conclude that the

word "filing," as used in see. 1786e—17, subsec. 3, was meant
by the legislature to include the service of recording, .which is
the only duty that the register of deeds performs in the matter
now in issue.

Sec. 17806—3 (relating to original articles of incorporation)
and sec. 1786e—6 (referring to amendments to such articles)
show that the procedure contemplated by the 1921 statute con
sists of filing by the secretary of state and recording by the reg
ister of deeds.

ACR

Peddlers—Showmen's Licenses—"Vaudeville exhibiting for
money trained or wild animals must have license.

February 28, 1922.
Honorable C. B. Ballard,

State Treasury Agent.

In your communication of February 23 you direct my atten
tion to the provisions of sec. 1584, Stats., which relates to the
licensing of showmen. That part of the section which is here
pertinent reads as follows:
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"Every owner, manager or agent of a caravan, circus or
menagerie, before he shall be allowed to exhibit the same in this
state, shall procure a license as a public showman by making
application in writing to the treasury agent, which application
shall state in detail the manner in which he intends to travel and
the nature and character of his exhibition, and shall pay into
the treasury therefor the sum of one hundred dollars; and every
owner or manager of a so-called side show, traveling vaudeville,
Ferris wheel, merry-go-round, ocean wave, or transient shooting
gallery, and every person exhibiting for money any trained ani
mal, wild animal or any object of curiosity shall procure a state
license as a public showman and pay therefor twenty dollars;
•  • # "

•You submit an inquiry which relates to the licensing of a
person who exhibits trained animals, etc., for money, and you
state that it is your understanding that this would apply to
persons exhibiting an animal or animals in theaters and other
show houses throughout the state. You inquire whether you
are correct in this construction, and whether you are authorized
to require that the several managers of show houses at this time
that exhibit trained animals for money take out licenses as public
showmen.

It is a matter of common knowledge that vaudeville bills fre
quently include animal acts. Before the owner of any theater
exhibits any trained or wild animal he should procure a state

license, as such exhibitions are expresslj"- embraced in the statute.
JEM
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Bonds—Education—School Districts—Resolution authorizing
school district board to borrow money to be repaid in 15 equal
annual instalments beginning one year after following 15th of
March is construed to require final payment to be made on or
prior to February 1, in view of provisions of sec. 40.11, subsec.
(4), Stats. 1919.

Under sec. 40.08, subsec. (4), par. (b), personal notice to
electors is not required if notice of school district meeting is
published in newspaper.

February 28, 1922.
Honorable John Callahan,

State Superintendent of Public Instruction..

Under date of February 24, 1922, you submitted these ques
tions :

First: Under a resolution adopted at a school district meeting
which authorized the school board to borrow a stated sum

"for a term of fifteen years, payable in approximately equal
annual instalments, beginning such payments of principal on the
fifteenth day of March, 1923, * * * for the purpose of aid
ing in erecting a new high school building * * * in Village
of Oregon,"

would it be legal to have the serial bonds faU due on March 15
excepting the last bond, which should become due February 1,

1937, thus bringing the payment of the entire debt within the
period of fifteen years from February 1, 1922 ?

Your first question is answered in the affirmative. The pro
vision for equal annual instalments does not necessarily mean

that the payment of the instalments must be exactly one year
apart or that the payments must each be made on the same day
of the same month in the succeeding years. Payment made each
year upon any date satisfies the letter and intent of the resolu

tion and also satisfies the statute, even though the payments
occur upon different dates in the several years. We are to pre

sume that the school meeting knew that the law required the

completed payment of any authorized debt within fifteen years
from the first day of February following the authorization of

the loan, and we are further to presume that the school meeting
intended, therefore, that the last instalment should be paid not
later than February 1, 1937. This is a reasonable interpreta-
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tion to be put upon the acts of the school meeting, and we are
bound, if possible, to construe this resolution in a manner to
save its validity. Courts construe statutes so far as possible in
a sense that mahes them constitutional whenever a different con-,
struction would render them invalid. That principle of con
struction should be applied here. This construction, if carried
out in the issue and redemption of bonds, would be a compliance
with the statute which requires that the resolution which au
thorized the borrowing must specify

"the lime and manner of payment, which shall be in annual in
stalments, or otherwise, the last of which shall be payable in not
exceeding fifteen years from the first day of February next en
suing." Subsec. (4), sec. 40.11, Stats. 1919.

Second: Since this school district includes within its bound

aries an incorporated village, was it necessary, in addition to
giving notice by publishing the same in a newspaper and posting
notices in four or more public places, to also make personal
service upon three-fourths of the legal voters of the district?

Your second question is answered in the negative. The post
ing of notices in the requisite number of public places and the
publication of the notice in the manner required by statute con
stitute a sufficient proclamation or notice of the special meeting.
The publication of the notice in a newspaper takes the place of
the personal notice otherwise required. That such is the effect
of the newspaper publication has been repeatedly and uniformly
ruled by this department and acted upon by those charged with
loaning the state trust funds ever since this statute was enacted
and we think that such practical construction of the statute is

in harmony with the manifest intention of the legislature as ex
pressed in the laAV.

Par. (a), subsec. (4), sec. 40.08, provides how special school
district meetings may be called and the notice which must be
given of such meeting and ends with this sentence:

"No tax or loan or debt shall be voted at a special meeting
unless three-fourths of the legal voters shall have been notified
either personally or by a written notice left at their places of
residence, * * */'

This requirement for personal service has long existed. See
sec. 427, Stats. 1898. By ch. 438, laws of 1917, sec. 427, Stats.,
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was amended by making the then existing statute subsec. 1, sec.
427, and adding subsec. 2, which subsection has since been re

numbered and is now par. (b), subsec. (4), see. 40.08, and it
reads in part:

"If the school district includes within its boundaries all or
part of a city or an incorporated village, it shall be lawful to
give notice of special or annual school meetings by publication
in a newspaper, if one be regularly published in the city or vil
lage. • • • Publication of notice does not avoid posting the
notices as required by statutes in force. * *

The fact that the newspaper publication does not "avoid post
ing the notices" implies that such publication avoids some act
otherwise and theretofore required and the only such act which
can be intended as dispensed with or avoided is the act of per
sonal notice to three-fourths of the electors of the district. We

are entirely persuaded that notice of a special school meeting in
a district composed in part of a village, wherein a newspaper is
regularly published, is complete when such notice is posted in
the required number of public places and published in sueh
newspaper in the manner .specified in the statute, and that no
personal notice is required to be given to the electors of the

district.

EEB . ■

Education—Junior High Schools—Municipal Corporations-
Special Charter Cities—High school at Appleton is district free
high school, existing under eh. 563, Laws 1917.

City maintaining district free high school may establish junior
high school under sec. 40.635, by resolution of city board of
education.

Sec. 40.01, subsec. (1), authorizing city councils to consolidate
and dissolve school districts, applies to city under special charter.

Automatic transfer of all special charter cities to general
charter, by eh. 242, Laws 1921, does not affect existing school
system in special charter cities.

February 28, 1922.
Honorable John Callahan,

State Superintendent of Public Instruction.

You have asked my opinion on various legal matters relative
to the high school at Appleton.
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It appears that the city of Appleton was organized under a
special charter (ch. 441, Laws 1885) which created four school

districts within the city and gave the board of education, con

sisting of the director and clerk of each district together with

the mayor of the city, the power

"to arrange and determine the boundaries of school-districts,
and to form new districts subject to the approval of the common
council."

In 1904 your department issued a certificate of the establish

ment of a free high school in Appleton, which high school was
established pursuant to sec. 490, Stats. 1898. The material por

tions of said sec. 490 are,

"Any * • *• city • • * may establish and maintain
not exceeding two high schools in the manner and with the privi-
leges herein provided; * * *. The question of establishing
such schools may be submitted by the • • • common coun
cil to the legally disqualified voters at any • • • election
upon written resolution therefor proposed for adoption;
•  * *. If the resolution be adopted, such • * * city
shall constitute a high school district.''

This sec. 490, together with numerous other sections of the
older laws relating to establishment and government of free

high schools and union free high schools, was repealed by ch.
563, laws of 1917. The same chapter created 33 new sections
covering the same general subject. The first of these sections
(now sec. 40.43, Stats.) provided:

"With the advice and consent of the state superintendent
any city or school district or two or more school districts may
establish one or more free high schools to be known as district
free high schools in the manner and with the privileges herein
provided."

Then, after setting forth the manner of establishing such a
high school in the case of a school district, the new law provided
(sec. 40.45) that in the case of a city having a system of school
organization according to the provisions of a general or a spe
cial charter,

"a resolution proposing the establishment of a district free
high school may be acted upon by the board of education;"

further, that in all such cities
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"which now maintain one or more district free high schools,
the board of education shall be the high school board, and the
city treasurer shall be the ex officio treasurer of the high school
district, unless the city charter provides otherwise."

With this preliminary statement of the situation, I proceed to
the questions asked in your letter.

1. Under what section of the statutes is the Appleton high

school now in existence, in view of the fact that the old sec. 490
under which it was established is now repealed?

It is my opinion that the school now exists under ch. 563,

Laws 1917," as a district free high school. Immediately upon the
establishment of the school in 1904, the city of Appleton by the
express provision of sec. 490, Stats. 1898, became a "high school

district." The school established by that district was a district

free high school. Ch. 563, laws of 1917, abolishing the old code
of laws for the establisliment and regulation of district free high

schools, at the same time provided a new code on the same sub

ject. That the new law was intended to be applicable to exist

ing district free high schools is apparent from the language of

sec. 40.45 already quoted, referring.to cities "which now main

tain one or more district free high schools." It is my opinion

that the change made in 1917, while in strictness it involved e
repeal of the entire law under which the Appleton high schoo"
existed, actually operated merely to transfer that high school,

and others similarly situated, over to the new system created by

the new law. Therefore, all of the provisions of the statute.,

that are now applicable to "district free high schools" are ap

plicable to the high school at Appleton.
2. Can one or more junior high schools be established at Ap

pleton ?

The question is answered in the affirmative. Sec. 40.635,
Stats., provides:

"Any district maintaining a district free high school • • *
may establish and maintain one or more junior high schools ii.
the manner hereinafter provided."

The city of Appleton became a high school district by virtue of
sec. 490, Stats. 1898, and remains such a district by virtue o'

ch. 563, Laws 1917. It is, therefore, a "district maintaining l
district free high school" within the meaning of sec. 40.635.
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• 3. Must there be a general city election held before such

junior high schools may be established?

4. If no such election is necessary, can junior high schools be

established merely by resolution of the board of education ap

proved by the state superintendent?

The third question is answered in the negative, and the fourth
in the affirmative. Sec. 40.635, as already noted, provides that
the junior high school is to be established "in the manner here

inafter provided." The only subsequent provision as to the
manner of establishing such high schools is to the following

effect:

*  * The laws relating to district and union free high
schools shall govern in the establishment and maintenance of
junior high schools in so far as such laws are applicable except
as hereinafter provided."

As to a city having a system of school government pursuant to
special charter, the method of establishing a district free high

school—which under the language just quoted becomes also the

method of establishing a junior high school—is set forth in sec.
40.45:

"* * • A resolution proposing the establishment of a dis
trict free high school may be acted upon by the board of edu
cation. If such resolution be adopted the secretary of the board
shall notify the state superintendent of such action. If such
action meets the approval of the state superintendent he shall
issue a certificate of establishment of a district free high school
[in this ease a junior high school] in such city."

5. Will it be essential before such junior high schools may be
established to have the four independent common school dis

tricts now existing united?

It will not be necessary. The city of Appleton is itself a free
high school district. As such district it may act alone on the
matter of establishing junior high schools.

6. In order to unite the four districts must there be a major

ity vote in the affirmative in each separate district, so that a
small majority in the negative in one district would defeat the
project even though the other three districts were overwhelm
ingly in favor of it? Or can the board of education unite these
districts under sec. 40.675?
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Sec. 40.675 merely authorizes the board of education in a city
of the third class to

"establish and define from time to time the boundaries of all
common and high school districts."

Practically the same power is already vested in the Appleton

board of education by the city charter:

"To arrange and determine the boundaries of school-districts
and to form new districts subject to the approval of the common
council."

Neither of these statutes authorizes the consolidation of the four

districts into one. The city is made by its charter to consist of
four school districts, and the mere power to change the bound
aries of those districts and to establish new ones does not in

my opinion authorize the board of education to dissolve or con
solidate the existing districts.

There is another section of the statutes, however, which I con
sider applicable to this situation. Sec. 40.01, subsec. (1),

provides:

"Town boards of supervisors, village boards of trustees and
city councils are hereby given power, acting jointly or sepa
rately as the particular case under consideration may demand, to
alter school district boundaries, and to create, consolidate, or
dissolve school districts."

If this statute applies to a city under a special charter sucH as
Appleton, it exactly fits the case and provides the method for
consolidating the districts into one. In my opinion it does apply

to Appleton. Its language indicates no intention of restricting
its application to cities under general charters. It was enacted

in 1917 (ch. 497, Law§ 1917), long after the Appleton city char
ter was enacted. Our supreme court in St(pei-ior v. Industrial

Commission, 160 Wis. 541, held that a statute granting a power

to "all cities" was applicable to special charter cities even

though it was placed in the chapter of the statutes containing
the general city charter, and this in spite of the fact that sec.
925-—2 provides that the provisions of that chapter shall apply

only to those cities which adopt the general charter or some

part thereof. Sec. 925—2, the court said, p. 545,
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"must be regarded as restrained so as not to modify the gen
eral power which was granted later and, unmistakably, was made
to apply to all cities."

This proposition was reaffirmed in the very recent case, of
State ex rel. Gillen v. Braman, 173 Wis. 596. In the latter case

the special charter provided:

"No general law of this state, contravening the provisions of
this act, shall be considered as repealing, amending, or modify
ing the same, except such purpose be expressly set forth in such
law." Sec. 14, ch. XX, ch. 184, Laws 1874.

Under these authorities I am satisfied that sec. 40.01, subsee.
(1), is applicable to all cities including Appleton. Further
more, sec. 10, ch. X of the Appleton charter (ch. 441, Laws
1885) provides:

"All the la^N^ of this state relative to public schools so far as
the same shall be applicable and not inconsistent with the pro
visions of this chapter shall apply to the city of Appleton."

The city charter is silent on the manner of dissolving and con
solidating school districts. The general law, sec. 40.01, subsec.
(1), providing a way in which that may be done by city councils,
is not inconsistent with the city charter, because the latter does
not touch the subject at all. Therefore, by the express provision
of the charter it would seem that the general law is applicable
to Appleton and authorizes the city council to consolidate and
dissolve school districts.

7. Is the city school system of Appleton affected by the fact
that on January 1, 1922, pursuant to ch. 242, Laws 1921, Apple-
ton was changed from a special charter city to a general charter
city ? ,

The new general charter law, ch. 242, Laws 1921, provides a
plan of city school government but makes the adoption of such
plan entirely optional. It provides (sec. 40.64):

"Any city other than of the first class not operating its schools
under the plan provided by this section, * • • may adopt
such plan, but only by referendum in each school district the
whole or part of which is embraced in such city. • • • Un
less a majority of the electors voting in each school district vote
for adoption, the system shall he unchanged, otherwise the re
sult of the referendum shall be to create one district of all the
old districts, * •
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Therefore, until a referendum vote is taken in Appleton, the
old school district system will continue to prevail as to the com

mon schools of the city, although, as pointed out above, the en

tire city is and will continue to be a single free high school

district.

I might add that if the people of Appleton see fit to hold such

a referendum and adopt the general charter plan of school gov

ernment, they will eliminate many opportunities for future con
tention and uncertainty as to their school organization.

RMH

Trade Regulations—Labels and Trade-marks—Secretary of
state may reject only such proposed trade-mark as is likely to

be mistaken for mark previously registered upon goods of same

descriptive properties; phonograph records are not of same de
scriptive properties as phonographs.

February 28, 1922.

Honorable Elmer S. Hall,

Secretary of Stgte.

In your letter of February 17 you state that some months ago
one John K. Brunswick registered with you under sec. 1747a,
Stats., the trade-mark "La Brunswick" as applied to talking
machines. Later, a corporation manufacturing a phonograph
called the "Brunswick" applied for registration of its trade
mark and you denied registration on account of the prior filing
by John K. Brunswick. The corporation has now applied for
registration of the name of "Brunswick" as applied to phono
graph records, and you ask whether such registration should be
granted, or, in other words, whether John K. Brunswick's reg
istration of "talking machines" includes the records used on

such instruments.

Sec. 17476 provides:

«< # # # secretary of state shall not record any label,

trade-mark, term, design, device or form of advertisement that
may reasonably be mistaken for anything theretofore filed in
his office under the provisions of this chapter."

Aside from this provision, the trade-mark law imposes upon you

only the ministerial duty of accepting and recording the trade-
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mark statements that are offered for filing and recording. Your

authority to reject the trade-mark "Brunswick" as applied to
phonograph records, therefore, depends upon whether that mark

may reasonably be mistaken for the mark "La Brunswick" as

applied to phonographs.
Of course, there is no question but that the name "Bruns

wick '' may be and indeed is very likely to be mistaken for the

name "La Brunswick." If mere similarity of name were the

sole test, the proposed registration would have to be rejected.
But when the entire trade-mark law is examined, it seems very

apparent that the similarity referred to in sec. 17476 means

only a similarity of marks or terms as applied to products of a

similar kind. Under sec. 1747(i, the trade-mark applies only to

"the class of merchandise" and the "separate description of

goods" covered by the statement of the applicant. It certainly
could not be held that the name "Brunswick," if filed as a

trade name for phonographs would prevent the filing of a sim
ilar, or even the same, name as applied, for instance, to an auto

mobile. It appears to me that the principles which must govern
in determining whether a name should be denied registration
because of the likelihood of its being mistaken for a name pre
viously filed run very close to the principles which govern the
United States patent office in its registration of trade-marks.
There it is provided by statute that trade-marks shall not be
registered if they

"so nearly resemble a registered or known trade-mark owned
and in use by another and appropriated to merchandise of the
same descriptive properties as to be likely to cause confusion or
mistake in the mind of the public or to deceive purchasers."
Sec. 8994, Barnes' Federal Code (37 U. S. Stats, at Large 649).

Are phonograph records merchandise of the same descriptive
properties as phonographs ? In my opinion, they are not. The

two articles bear no resemblance in appearance; their association

is merely in the manner of use, just as typewriter ribbons are
inseparately associated with typewriters or automobile tires

with automobiles. As to the latter proposition, the patent office

has held that there is no similarity of descriptive properties,
saying (1913 Dec. Comm. Pat. 72.78),

"Rubber tires per se and automobiles are not only readily
distinguishable, but are dissimilar in all their essential charac-
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teristics. No authority is found for holding that a different
ruling applies by reason of the fact that tires form a part of an
automobile."

This decision was affirmed by the court of appeals of the Dis

trict of Columbia in G. d? J. Tire Co. v. G. J. G. Motor Car Co.,

39 App. D. 0. 508, 511. The same court in the recent case of
Denver Gas <& Electric Light Co. v. Alexander Lumber Co., 269

Fed. 859, held that portable buildings and knockdown buildings
were not goods of the same descriptive properties as building-
construction materials such as roofing, paints, etc. The court

said, pp. 859-860:

^ portable or knockdown building does not pos

sess the same descriptive properties as the material of which it
is composed. A structure is one thing and the materials out of
which it was erected, when considered apart from the building,
are quite different things. The controller in an electric street
car or the paint on the car does not pos.sess the same descriptive
properties as the car, yet each is a part of its composition."

On the other hand, a circuit court of appeals has recently held
that the use of the name ''Overland" by a manufacturer of
automobile tires is unfair competition as against the company

manufacturing the Overland automobile, although the latter
company does not manufacture or sell automobile tires. Akron-
Overland Tire Co. v. Willys-Overland Company, 273 Fed. 674.

The court there said, p. 676:

"• • * The business of both is so connected with automo
biles that the public, in buying the stocks, securities and retread
tires of the defendant company, by the use of the word 'Over
land' in connection therewith, will, by such descriptive word, be
led to believe it is buying property or articles owned or dealt in
by the plaintiff or one of its subsidiary companies."

The Overland case, however, involved the law of unfair compe
tition, which is a much broader law than that of trade-marks.
Under the law of unfair competition, a man may obtain pro

tection for many incidents of his business which could not be
covered at all by trade-marks. So, in my opinion, the Overland

case is not an authority of controlling importance in the matter

of trade-mark registration, and the safer view to follow is that
taken by the patent office and the District of Columbia court of

appeals in the cases above cited.
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As applied to the Wisconsin trade-mark law, the foregoing

views are strengthened by subsec. 2, see. 1747a, which provides
that where the several parts of a single unit article of trade or

commerce are severally marked to distinguish them, the person
filing a trade name or brand of the unit article for registration
may

"attach thereto photographs or cuts with specifications of the
several parts of the unit to which it is attached or applied,"

and thereafter the several parts will be protected by the filing

and registration of the unit article. This means that if the
manufacturer offers for registration the trade-name of an article

composed of several parts, the protection of the registration will

extend to the individual parts if, and only if, he attaches to his

statement photographs and cuts with specifications of the sev

eral parts. Under our law, therefore, the registration of a given
article does not, in the absence of the specific filing called for
by subsec. 2, include the registration of the various parts of the
article; much less would it seem to include a registration of mere
accessories to be used with the article. Subsec. 2 makes it clear

to my mind that the thing that is registered in the ordinary case
is the unit article designated in the statement of the registrant,
and that, in order to obtain protection for anything other than

the unit article, there must be either a separate registration or
compliance with the provisions of subsec. 2 as to photographs,
cuts and specifications. The statement filed by Mr. Brunswick

includes no such photographs, cuts or specifications.
It is my opinion, therefore, that the registration of talking

machines does not cover talking machine records and that if a

new registration of records under the same or similar name is

offered, it will be your duty to accept it.
You have also asked me as to your duty in this Brunswick

matter if, as the fact is represented to you to be, the individual

who has the prior registration is not a hona fide manufacturer
or dealer at all, but has registered the name in order to get ahead

of the manufacturer of Brunswick machines and obtain some

illegitimate advantage for himself.

In my opinion, you have no duty at all to perform in this
situation. The matter is one for private litigation between the
parties concerned. As pointed out in an opinion of this depart-
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luent to your predecessor (IX Op. Atty. Gen. 108), and as is
manifest from the statute itself, your functions in the matter of
registration of trade-marks are ministerial. Your sole discre

tion is to determine whether a trade-mark offered for registra

tion is of a form "that may reasonably be mistaken for anything

theretofore filed" in your office. Under sec. 174:7a, registration

can be made only by a person who has actually adopted or in

tends to adopt the trade-mark for the purpose of designating

some product as having been "made, manufactured, produced,
prepared, packed or put on sale" by himself. He is not, how
ever, required to say in his sworn statement that he possesses

the qualifications just referred to. True, he must make affidavit
that he has the right to the use of the trade-mark and that no
other person has such right either in the identical form or in

any such near resemblance as may be calculated to deceive; but
such an affidavit states only a conclusion of law. Possibly under

some very extreme circumstances, it would be possible to obtain

a conviction for making a false affidavit in this regard, but in

general I should" say that the only remedy in case of a registra

tion by a person not entitled thei'cto would be by private action
at the suit of the person aggrieved by the registration. In any

event, your only duty is simply to accept a registration which
on its face complies with the law and does not conflict with pre

vious registrations in your office.

RMH

Railroads—Full Crew Law—Since Wisconsin full crew law

specifically designates one fireman as part of crew required, it
cannot be held to apply to gasoline-driven train, on which fire
man manifestly could have no duties.

February 28, 1922.

Railroad Commission.

In your letter of February 21 you ask my opinion as to
whether sec. 1809r, the so-called full crew law, applies to the
operation of a gasoline motor truck designed for passenger serv
ice on railroads in Wisconsin.

Sec. 1809r provides:
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"It shall be unlawful for any railroad company doing busi
ness in the state of Wisconsin to run over its road, or part of
its road, outside of the yard limits, any passenger train with
three cars or less, with less than a full passenger crew, consist
ing of one engineer, one fireman, one conductor and one brake-
man; * *

It is further provided that the statute shall not apply to trains
propelled by electricity.

In my opinion tliis statute is not applicable to a gasoline car
running singly. A single car is not a train, and see. 1809r ap
plies only to trains. The supreme court of Arkansas has held
that a single car is a train within the meaning of the statute
requiring a careful lookout to be kept {Central Ry. Co. v. Lind-
ley, 151 S. W. 246). But such a stretching of language, if per
missible at all, is manifestly out of place in the case of a full
crew law where its effect would be to require four employes on a
single motor-driven car.

Whether the statute applies to gasoline cars operated in trains
is a closer question. On the one hand, we have the crew de
scribed as including an engineer and a fireman, which is a strong
indication that the legislature had only steam-propelled trains
in mind. On the other hand, we have a specific provision in the
statute that it shall not apply to electric trains, which would
indicate a legislative belief that such trains would be within the
law if not specifically exempted.

On the whole, it appears to me that the statute cannot prop
erly be construed to include trains of gasoline-propelled ears.
The statute was enacted in the exercise of the police power, and
it is fundamental that the requirements of such a law to be valid
must have some reasonable relation to a legitimate object to be
accomplished. To require a fireman on a train operated by a
gasoline engine would be an absurdity. We have no right to
amend the statute by saying that all of it except the part relat
ing to the.fireman shall be applicable; the statute must apply as
a whole or not at all. In my opinion, the words "any passen
ger train with three cars or less," although general enough to
include all trains however propelled, must be deemed limited by
the later specification of the names of the crew, so as to exclude
trains propelled by gasoline motors.

RMH
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Public Officers—Treasurer—Taxation—Mortgaged chattels in
possession of mortgagor may be seized and his interest sold under
see. 74.10, Stats.

Local treasurer must return as delinquent and county treas
urer must receive and receipt for taxes which former has been
unable to collect. Failure to perform such duty is breach of
sec. 4550, Stats.

March 1, 1922.

Clive J. Stbang,

District Attorney,

Grantsburg, "Wisconsin.

You state, in a letter dated February 23, 1922, that several of
the northern counties of Wisconsin

"are in bad financial condition on account of high taxes, which
make.s a vei*y large delinquent list each year, and it appears that
no one wants to buy the tax certificates at the county treasur
er's sale on account of the taxes being so high. For this reason
Burnett county had to purchase all the tax certificates last June
and as a result is now several thousand dollars behind, and we
expect to have to bid in all the certificates this coming June.
For this reason we do not want to have to take over the delin
quent list from the towns in March unless we have to. I there
fore would ask if the county treasurer is required to accept this
large delinquent list from each town and village, in other words,
must he pay the town treasurer cash for all delinquent taxes in
excess of the state and county taxes?"

The sections of the statutes here cited give the plainest and
most emphatic answer possible to the questions you have sub
mitted. Sees. 1110 to 1120, Stats. 1919 (sec. 74.15 to sec. 74.25,
Stats.).

Neither the town treasurer nor the county treasurer has any

discretion in this matter. The town treasurer is obliged to make

diligent effort to collect all the taxes on his rolL All taxes which
he finds it impossible to collect must be returned as delinquent"
to the county treasurer. The form of the return of the town
treasurer to the county treasurer of uncollected taxes is pre
scribed by statute, as are the contents of the affidavit which the
town treasurer must annex to the delinquent roll; and a special
penalty is provided for failure to make such affidavit and for
the county treasurer to receive a delinquent return without such
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affidavit annexed. The town treasurer's delinquent teix state
ment and affidavit

"shall be filed with the county treasurer; and he shall thereupon
be credited by the county treasurer with the amount of taxes so
returned as unpaid * • Sec. 74.19, subsec. (1), Stats.

" (3) All taxes so returned as delinquent shall belong to the
county and be collected, with the interest and charges thereon,
for its use; * * * but if such delinquent taxes, exclusive
of the penalty provided by section 74.23, exceed the sum then
due the county for unpaid county taxes such excess, when col
lected, * * * shall be returned to the town, city or village
treasurer for the use of the town, city or village." Sec. 74.19,
Stats.

The local treasurer is penalized if he fails to make a settle
ment of the taxes included in his roll within the time required
by law. Sec. 74.22, Stats.
For a disregard of these mandatory statutes by either the

county treasurer or the local treasurer, he will be punishable
under sec. 4550, and probably under other provisions of statute.
The county treasurer may not question the facts alleged in

the local treasurer's affidavit, as between them such affidavit is a
verity. Allen v. Allen, 114 Wis. 615.
In another letter of the same date, you say:

"I would like to find out if when a town treasurer levies upon
the personal property of a person to pay his delinquent real
estate tax, if the sale of such personal property would cut off a
chattel mortgage on such property? Also if he has any right to
levy on and sell personal property that has a chattel mortgage
upon it."

If you had taken out an execution for a client and placed the
same in the hands of the sheriff, what instruction would you give
the sheriff as to seizing nonexempt, chattel-mortgaged personal
property owned by and in possession of the judgment debtor?
The answer to my question, I think, would be an answer to yours.
The town treasurer's tax warrant "is a process in the nature

of an execution." 37 Cyc. 1236; .sees. 70.68, 74.10, 74.29 and
74.30, Stats.

Taxes do not become a lien upon personal property until a
levy thereon has been made, and it is only the property of the
tax debtor which may be levied upon for the tax. C. C. Thomp
son Lumber Co. v. Hynes, 84 Wis. 353.
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Therefore, in cases of a seizure and sale of mortgaged chat
tels, only the interest of the tax debtor could be sold; for other
wise the property of the mortgagee would be subjected to the
payment of another person's taxes. That the law does not in
tend, and as a general proposition the legislature has no power
to provide.
EEB

Criminal Lato—Concealed Tfeapows—Revolver carried in vio
lation of law cannot be confiscated.

March 2, 1922.

S. G. Dunwiddie, .

District Attorney,

Janesville, Wisconsin.

In your communication of February 25 you ask to be advised
whether there is any procedure under which it would be possible
to confiscate a revolver when the owner has been convicted of
carrying the same as a concealed and dangerous weapon. Sec.
4397, Stats., prescribes a penalty for anyone who is armed with
any concealed and dangerous weapon and for any minor or
person in the state of intoxication who shall go armed with any
pistol or revolver. I know of no statute or law which authorizes
the confiscation of a concealed weapon such as a revolver. Your
question is therefore answered in the negative.
JEM

The late Judge Brazee, Milwaukee, used to turn weapons of
defendants acquitted in criminal cases over to defendants' at
torneys. But see see. 4834.
WJM
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Automohiles—Perforation of number plate is not violation of
law if number can be distinctly read.

March 2, 1922.
Honorable Lancelot A. Gordon,

Assistant Secretary of State.

You submit an inquiry contained in a letter to your depart
ment by one Paul V. Holleback of Milwaukee, Wis., who states
that he is working on an illuminated license plate (perforated)
and would like to try it on his car; that in order to do this it
will be necessary to perforate his license plate in the rear. He
inquires whether this would be authorized by law.
Under sec. 1636—47, subsee. 7, the secretary of state is re

quired to issue and deliver to each owner of an automobile,
when registered, two official number plates of uniform size and
design, containing in three-inch Arabic numerals, followed by
the letter 'W" and the year of issuance, the distinguishing
number so assigned to the motor vehicle registered. This num
ber plate must be displayed and kept reasonably clear at all
times so that it can be readily and distinctly seen. I know of
no statute which the owner of the number plate would violate in
perforating the same so long as the number can be readily and
distinctly seen.
JEM

Intoxicating Liquors—Physicians and Surgeons—State insti
tution is not required to take out permit for use of intoxicating
liquors in such institution for medical purposes, under state law.

March 3,1922.
Board of Control.

In your communication of February 13 you state that Dr. A.
Sherman, superintendent of the northern hospital for the in
sane, has inquired whether he is authorized to use alcohol or
liquor at the .state institution without securing a permit from
the state prohibition commissioner. You submit the question to
this department with the statement that it is your opinion that
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it would not be necessary for the state institutions to pay any
license fees for permits to use alcohol or liquors at the state
institution.

There is a rule which has been adopted by our supreme court
that general prohibitions in the general law apply to all private
parties, but are not rules of conduct for the state. Milwaukee v.
McGregor, 140 "Wis. 35; Staie v. Milwaukee, 145 Wis. 131, 135;
U. S. V. Hoar, 2 Mason 311; Josselyn v. Stone and Matthews, 28
Miss. 753, 763; CoUv. White County, 32 Ark. 45, 51; Jones v.
Tatham, 20 Pa. St. 398, 411.
None of these cases, of course, involve the application of the

rule to a license or permit which is required under a statute for
the sale of intoxicating liquors.

In Milwaukee v. 'McGregor, supra, the city of Milwaukee
started an equitable suit against the defendant to prevent the
continuation of the erection of a state normal school building
in the city of Milwaukee, upon the ground that the building
permit had not been obtained from the city of Milwaukee, pur
suant to the ordinance of said city without which such erection
was claimed to be unlawful. The court held that in the ease of
the construction of a building by a state board, for state pur
poses, under state authority, the matter is wholly a state concern
and not under any general state or municipal regulation, and
that the state may have the benefit of general laws, but is not
adversely affected by any unless it is so expressly provided.
The court said, pp. 37-38:

"The infirmity of appellant's position has been, from the
first, in supposing that the state, in respect to constructing a
building in the city of Milwaukee, has no more free hand than a
private person or corporation, while the fact is that the people
of the state, in their sovereign capacity, except as restrained by
some constitutional limitation, and there is none in this case, is
as exempt from mere general or local laws as the king was of
old in the exercise of his sovereign prerogatives as 'universal
trustee' for his people. So it has been said, 'The most general
words that can be devised (for example, any person or persons,
bodies politic or corporate) affect not' the sovereign 'in the least,
if they may tend to restrain or diminish any of his rights and
interests.' So general prohibitions, either express or implied,
apply to all private parties, but 'are not rules for the conduct
of the state.' Dollar Sav. Bank v. U. S., supra. That has been
applied in many ways. For examples: The state may sue as
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freely as an individual, but cannot be sued except by its con
sent. It may have the benefit of a general cost statute, but it is
not liable for costs without express written law to that effect.
It may plead the statutes of limitations the same as an individ
ual, or recover interest as use or damages, but is not subordinate
m adversary proceedings to the law on either subject, unless
expressly named therein showing unmistakable legislative in
tent to that effect."

In the case of Cole v. White County, supra, the statute pro
vided for a fee of 10 cents to the clerk for filing papers and it
was held that this was not applicable to the state.
In Josselyn v. Stone and Matthews, supra, the same principle

was applied to a statute of limitations.

In Jones v. Tatham, supra, it was held that the right given to
corporations such as franchises and grants of power to take the
property of the citizens without his consent, is not applicable to
property held by the state.

Our court, in State v. City of Milwaukee, supra, refers ap
provingly to this case and makes an extended citation from the
opinion.

In V. S. V. Hoar, supra, it was held that the general statute of
limitations of Massachusetts is not binding upon the United
States.

I can perceive of no reason why this general rule is not ap
plicable, and under it the state institutions are not required to
take out a permit in order to enable its physicians to use liquor
in the treatment of the patients. The state, of course, has the
power to pass a law which is applicable to all officials of the
state and its institutions, but so long as the law is general in its
terras it seems to me we are bound by this principle which ex
empts from its operation the institutions of the state
JEM
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Intoxicating Liquors—One who transports liquor in car of
which he is driver violates law although he is helpless to get rid
of it when he discovers liquor is there. Extenuating circum
stances may be considered if defendant furnishes evidence
against others implicated.

March 3,1922.

0. J. Falge,
District Attorney,

Ladysmith, Wisconsin.

In your letter of February 18 you submit the following:

"A, a negro livery man, was asked to transport seven woods
men from where they camped to a certain village in this county,
a distance of ten miles. When they got into A's automobile
they had with them two jugs containing moonshine whiskey,
which they took along with them in the car. There is no evi
dence to show that A knew that these jugs were placed in the
car. After they had traveled nine-tenths of the distance, or one
mile from their destination, the men took a drink and gave A
one. A claims that this was the first intimation that he had
that the jugs were in his car and that they contained moonshine
whiskey. The jugs were kept in the car, however, until the men
arrived at their destination, when they took the jugs with them.
A is charged with transporting liquor in violation of ch. 441,
laws of 1921 (3). Is the charge proper?"

You say that you believe that A is guilty of a technical vio
lation of the law, but you think you can imagine what would
have happened to A had he ordered these men to throw the
moonshine whiskey out of the car immediately upon his having
discovered it. You inquire whether this department has any
suggestions to make as to how matters of this kind should be
handled. This is not a question of law, as it is clear that A has
violated our statute. In a case like that, where there are extenu

ating circumstances, it would be advisable to use A as a witness
against the other offenders, and it would be proper for the trial
judge and the district attorney, after he has given his testimony,
to discontinue further proceedings against him. See our recent
opinion to you under date of January 20, 1922,* in which this
matter was discussed.

JEM

'Page 57 of this volume.
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Bridges and Highways—Contracts—-Pxiblic Improvements—
1/iens Sec. 3347rfrf, Stats., does not cover claim for damages due
to defect in highway, and no moneys due contractor should be
withheld on account of notice of such claim's being made.

March 3, 1922.
"Wisconsin Highway Commission.

In re: Federal Project No. 143—Claim against
Calumet county, on account of accident.

You state that it is your understanding that the claim is in
the form of suit to recover injuries sustained in a highway acci
dent suffered by the plaintiff, who was merely a traveler on the
public highway. You wish to be advised whether the balance due
the contractor, the Appleton Construction Company, amounting
to about $6,000, should be withheld by the state on account of
said notice.

You are advised that you should pay no attention to said
notice. It is the opinion of this office that the statute under
which the claimant is proceeding, sec. 3347dd, Stats., has no ap
plication to a claim of this character. Said section is limited
to persons, firms or corporations furnishing materials, apparatus,
fixtures, machinery or labor to a contractor for public improve
ments. There is no pretense that this claimant did any of those
things for the contractor or any one else.
EEB

Automohiles—Bridges and Highways—Contracts—Highway
commission has no power to insert in contract for construction
of highway that trucks used must have Wisconsin license.

March 3, 1922.
Wisconsin Highway Commission.

In answer to your inquiry of March 1 relative to the use of
Wisconsin highways by foreign trucks, permit me to say that
under sec. 1636—53 it is expressly provided that the require
ments of our statute for an automobile license shall not apply to
nonresidents of this state, provided that the owner thereof has
complied with the law requiring registration of such automobile
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in force in the state, territory or federal district where the owner
resides. In view of this provision, nothing can be done to pre
vent the owners of these foreign trucks from using the highways,
as long as they desire to do so, when they have complied with
the laws of the state wherein they have residence.
I do not believe that the Wisconsin highway commission has

the right to insert a special provision in the contract that any
truck used in the work covered by the contract shall carry a Wis
consin license, as it is the legislature that declares the policy of
the state and it has declared this policy in the enactment of sec.
1036—53. The Wisconsin liighway commission, therefore, has no

express or implied authority given to it in any statute to make
such special provisions in its contract.

This is a matter, if you deem it of sufficient importance, to
submit to the legislature for action.
JEM

Automohiles—Reo Speedwagon chassis upon which is built
cover extending whole length, to be used for camping, is truck
in contemplation of auto licensing statutes.

March 4, 1922.

Fred. V. Heinemann,

District Attorney,

Appleton, Wisconsin.

In your recent letter you submit a question relative to the
licensing of auto trucks, and you submit the following statement
of facts:

A buys a Reo Speedwagon chassis upon which he has built a
cover extending the whole length, which he proposes to use as a
camping outfit and has equipped it with bunks, cooking para
phernalia, etc., and expects to use it in touring the state with a
friend or two, solely for his pleasure, intending to live on the
vehicle during such time. The weight of the chassis and equip
ment is about 4,500 lbs. The class of chassis is usually used for
commercial delivery purposes, but in this case it is to be used
for pleasure only, so reported at time, of purchase and required
to pay a 5 per cent war tax, being the rate for pleasure vehicles.
You inquire whether this particular vehicle should be classed

as a truck or passenger pleasure automobile.
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When a motor vehicle is changed in the manner as indicated
in your letter, it is very difficult, to state definitely whether it
should be classed as a truck or a delivery wagon. It is near the
line of demarcation between an automobile and a truck or de
livery wagon. The secretary of state sent out a circular letter
concerning this matter and submitted it to this department for
an opinion as to whether his conclusions were correct. An
opinion was rendered on June 17, 1921, to the assistant secre
tary of state concerning this matter. X Op. Atty. Gen. 702.
In view of the fact that chassis of this class are usually used

for delivery purposes and that the party intends to use it to
carry a large camping outfit, I believe it should be classed as a
truck and a truck license should be secured.

JEM

Municipal Corporations—Ordinances—Village board probably
has no power to regulate billiard tables used without charge in
clubs and private houses. '

March 4, 1922.
C. B. W. Ryckman,

District Attorney,
Balsam Lake, Wisconsin.

You have directed my attention to see. 61.34, subsee. (16),
Stats., which provides that the village board shall have power by
ordinance, resolution, law or vote to

"prevent or license and regulate within the limits of the village
billiard tables, pigeonhole tables and bowling saloons,"

and you inquire whether this authorizes the interference on the

part of the village with the use of billiard and pool tables of a
social club by its members, where no charge is made for the
privilege of playing on such tables.

This language is broad in its terms and broader than the
powers given to town boards under sec. 60.29, subsec. (15),
which reads that they have the power

"to suppress, or license and regulate the keeping of billiard
tables, pool tables, pigeonhole tables and bowling alleys for hire
or gain."
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In Dillon on Municipal Corporations, par. 731, we read that

"the keeping of public billiard or pool tables for hire is not a
useful business or employment, and is frequently attended by
effects injurious to the public. Hence it is a proper and appro
priate subject for regulation in the exercise of the police power
under delegated pthority to municipal corporations. Control
over the use of billiard and pool tables for hire goes so far as
to permit of entire prohibition."

I have been unable to find any authorities which hold that
municipalities may regulate the use of billiard and pool tables
used in homes or clubs free of charge. In Stevens v. State,
2 Ark. 291, it was held that the legislature had no power to in
terfere with the keeping of a private pool table for the owner's
amusement. In the absence.of any court ruling on the ques
tion submitted by you, I must say that I think it is very doubt
ful whether this authorization given to village boards is broad
enough to authorize them to make regulations or to prohibit
the use of pool and billiard tables in social clubs, used by its
members without charge, and in private homes
JEM

Courts—Estates—Cemeteries—Amount of money which, under
sec. 1443d, Stats., county court must order paid out of estate for
perpetual care of grave of deceased, is matter for proof by
witnesses in open court.

Under sec. 1447, subsec. 3, religious corporations must file
annual reports with county judge, but he is not required to take
afiBrmative action to secure filing of such reports.

March 6, 1922.
Henry J. Bohn,

District Attorney,

Baraboo, Wisconsin.

In your letter of March 2 you ask my opinion on three ques
tions relating to cemeteries, which I shall answer in their order.

1. How is the county court to obtain notice of the amount to be

ordered paid to a cemetery association from the estate of a de
ceased person pursuant to sec. 1443d, Stats. ?

13
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See. 1443</ provides that where a cemetery as.sociation has fixed
the sum necessary for perpetual care of a grave or lot, any court
having jurisdiction of the settlement of an estate must order
payment of the amount fixed for perpetual care of the grave or
lot of the deceased before the estate can be distributed. In the
absence of any specific provision as to the method of ascertaining
the amount so to be set aside, it would seem that it is a proper
subject of proof by witnesses in open court the same as any
other question brought before the court. Since this matter
must be determined and the money ordered paid before the
estate can be closed, those who are interested in having the
estate distributed will naturally attend to the matter of produc
ing proof on the subject, presumably by subpoenaing the secre
tary of the cemetery association to produce his records showing
the assessment made against the particular lot or grave in ques
tion.

2. Does subsec. 3, sec. 1447, apply to churches and religious
corporations having charge of cemeteries!
The subsection in question authorizes towns, villages and cities

Vi'hich own cemeteries to appoint a commissioner to handle the
trust funds of the cemetery.

It then requires

"such commissioner, the treasurer or other financial officer of
any town, city or village cemetery or any cemetery association"

to report annually to the judge of the county court the amount
of property received during the year by gift, bequest or devise
and the disposition made thereof. Nothing is said about re
ligious corporations or churches. The cemetery associations re
ferred to in the statute are, of course, the associations organized
under sec. 1442.

When we turn to the statutes relating to religious corpora

tions, however, we find that sec. 1992 authorizes them to hold
lands for cemetery grounds

"subject to the provisions and restrictions, so far as applicable,
in chapter 647171."

In the statutes of 1919, the chapter on cemetery associations,
which contains sec 1447, is numbered 647i7i. This general statute
relating to religious corporations, however, does not affect Con
gregational and Roman Catholic churches. As to the former,
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sec. 2001—9 provides that they shall not be subject to the general
law governing religious corporations, and sec. 2001—4 provides
that they may hold lands for the cemetery grounds

"subject to the provisions and restrictions, so far as apnlicable
in chapter 59."

At the time this section was enacted, ch. 59 was the chapter
governing cemetery associations, its number being later changed
to 6471M and being now ch. 91, Stats. Thus the provision as to
Congregational churches is identical with that as to religious
corporations in general. As to the Roman Catholic churches,
however, there is no such provision. Sec. 2001—10 provides
that such churches shall not be subject to the general religious
corporation laws, and sec. 2001—11 authorizes them without re
striction to

"purchase, own, hold, regulate, control, manage or dispose of
any eleemosynary, educational, cemetery, religious or other
property.''

It would seem, therefore, that all religious corporations except
those of the Roman Catholic church hold their cemetery grounds,
if any, subject to the provisions and restrictions of the statutes
relating to cemetery associations "so far as applicable." One
of those pro\dsions and restrictions is the requirement , in sec.
1447 that annual reports be made to the county judge. This
provision certainly is "applicable"—that is, it does not con
flict with anything contained in the special statutes relating to
religious corporations—and it is, therefore, my opinion that in
all religious corporations owning cemeteries, except those of the
Roman Catholic church, it is the duty of the treasurer to make
the reports required by sec. 1447.

3. Does subsec. 4, sec. 1447, impose the duty of affirmative
action upon the county judge to require reports from all per
sons or associations subject to subsec. 3 ?

Subsec. 4, sec. 1447, provides that before the trustees of any
cemetery association receive any money, the secretary and treas
urer must execute and file with the county clerk a proper bond.

"If such trustees refuse to require such bonds or any officer
herein mentioned shall refuse to perform any duty required of
h:m hy this section the county judge of the county in which the
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cemetery is located may appoint some person to take charge of
and manage the property and moneys bequeathed, given or de
vised for any such purpose,"

and the officers of the association must then turn over to the
person so appointed all the property and money which shall
have come to them and which may remain unexpended in the
execution of the trust and all the evidences of title and secur
ities which they have received.
The authority of the county judge, it will be noted, extends

not only to cases of refusal to give bond but to cases of refusal
to perform any duty imposed by sec. 1447, which includes the
duty of making annual reports. The statute emiiloys, however,
the permissive word "may" instead of the mandatory word
"shall." It authorizes the judge to act but does not require
him to do so. In my opinion, it would be entirely proper and
commendable for the county judge to take the initiative in this
matter, as county judges often do in the ease of guardians who
fail to file reports under sec. 3971 (where the same permissive
language is used as in sec. 1447), but there is nothing in the
statute which makes it mandatory on the county judge to take
affirmative action.

RMH

Public Officers—Alderman—School Rourd—Alderman is in
eligible to any other city office, except mayor, during term for
which elected.

If city school district is separate corporation, alderman may
be member of school board.

March 6, 1922.

Byron J. Carpenter,

District Attorney,

Stevens Point, Wisconsin.

Relative to the matter of one person occupying the offices of
alderman and member of the board of education, you say under
date of March 1, 1922, that the city of Stevens Point

"operates regarding school matters under a special charter,
in which the school board members are elected by popular vote."



Opinions of the Attorney-General 193

You quote from sec. 925—249, Wis. Stats. 1919, which makes
an alderman ineligible to any other municipal office except
mayor during the term for which he was elected. The section
just cited is supplanted in the new city charter law by sec.
62.09, subsec. (2), which provides:

"(b) Except as otherwise expressly provided in these stat
utes, no alderman shall during the term for which he is elected
be eligible to any other city office except mayor.''

When writing you before on this subject* this provision dis
qualifying aldermen to hold other city offices did not come to
my mind and I have no excuse to offer for having overlooked it.
However, that provision would not have changed my conclu
sion, but it would have been disastrous to an opposite opinion.

This provision as to ineligibility is now limited expressly to
city offices. That was the meaning of the prior provision.
I am so pressed with other matters that I have not time to

investigate the provisions of your special charter. You did not
cite this office to the statute, and it might take considerable time
to find it.

This, however, may be said. If you have at Stevens Point a
school district which is a political entity, separate and apart
from the city, there is no legal obstacle to an alderman being a
member of the school board. On the other hand, if the members
of the school board are city officers, the two offices cannot be
held by the same person. The test is this: Are the two posi
tions city offices? If yes, then they must be held by different
persons.

EEB

'^Not published.
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Banks and Banking—Mutnal Savings Banks—Sec. 2024—69,
Stats., authorizes mutual savings banks to loan on personal se
curity so long as more than one person or firm is bound upon
note.

March 6, 1922.

Honorable Marshall Cousins,

Commissioner of Banking.

In your letter of February 24 you ask my opinion as to the
powers of mutual savings banks with reference to loans and
investments, and particularly as to whether the restrictions
contained in sec. 2024—68, Stats., are modified by sec. 2024.-69.

Sec. 2024—68 authorizes mutual savings banks to employ not
exceeding one-half of their deposits in the purchase of govern
ment or municipal bonds or the first mortgage or consolidated
mortgage bonds of certain railroads or farm loan bonds issued
by the federal land banks. It is then provided:

"* * * All other loans, except as provided in sec. 2024—69,
shall be secured by mortgage on unincumbered real estate lying
and being in the state of Wisconsin. • • * No mutual savings
bank shall invest any part of its deposits in the stock of any
corporation, nor loan on, nor invest in any mortgage on real
estate, except such real estate as lies in the state of Wisconsin
and states immediately adjoining, * *

Sec. 2024—69 reads as follows:

"No such mutual savings bank shall loan any money upon
any obligation on which only one person or firm shall be holden,
unless the same be secured by collateral in which the bank might
invest its funds or on which it might loan its money to the extent
authorized by the preceding section."

Under sec. 2024—69, single-name paper cannot be taken by
one of these banks unless it is secured by collateral in which the
bank might invest its funds or on which it might loan money
under see. 2024—68. The obvious meaning of this is that paper
which has more than one name upon it may be taken though not
secured by the collateral referred to in sec. 2024—68. If every
loan made by the bank had to have such security as is provided
in sec. 2024—68, then the provisions in sec. 2024—69 that single-
name paper must in all cases have such collateral would be
mere surplusage and entirely meaningless. In expressly spec-
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ifying the case in which the designated collateral must be pres
ent—i. e., the case of the single-name paper—the legislature im-
pliedly excluded from the requirement those kinds of paper
which do not come within the specification. Expressio unius
est exclusio altcrius. Again, sec. 2024—68, after authorizing the
investment of funds in certain kinds of bonds, provides that
except as provided in sec. 2024—69, all other loans must be se

cured by first mortgage on real estate. This clearly indicates
that there are three classes of loans: (1) those secured by gov
ernment, municipal, railroad or farm loan bonds; (2) those
secured by first mortgages on real estate; and (3) those having
neither form of security but made lawful by sec. 2024—69. The
words "except as provided in sec. 2024—69" were inserted by
the legislature of 1917 (eh. 226, Laws 1917). They must have
been inserted for a purpose. Unquestionably the purpose was
to make it clear that sec. 2024—69 contains an exception to the
general requirement of loaning on bonds or real estate mort
gages. The nature of that exception is clear from see. 2024—69

itself, namely, that the paper bearing more than one name may
be accepted without the kind of collateral required by see.
2024—68.

This conclusion may be unfortunate from the point of view
of adequate public supervision of mutual savings banks. Those
banks, according to sec. 2024—56, are organized for the purpose
of receiving deposits of laborers, mechanics, farmers, servants,
minors and others—that is, they are intended primarily to pro
vide a safe place of deposit for the small savings of the working
classes. For this reason, it has been the policy of legislation
generally throughout the United States to restrict very closely
the powers of these institutions with reference to loans and in

vestments. See 7 C. J. 873-874. Only in a few states are they
permitted to loan on personal security. 7 C. J. 874, notes 50-52.

There is no question, however, but that the legislature is com
petent to authorize such loans even though in doing so it runs
counter to the principles on which mutual savings banks are

usually organized and regulated. All that we can do in a situa
tion of this kind is to discover the legislative intent if possible
and then conform to it. In my opinion, the legislative intent in

the present ease is unmistakable.

RMH
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Education—Teachers' Retirement Fund—^Under sec. 42.50,
teacher caimot designate pastor of her church as her beneficiary
in case of death, since he has no insurable interest in her life.

March 6, 1922.

R. B. Loveland, Secretary,
Annuity Board.

In your letter of March 4 you ask whether, under sec. 42.50
of the state retirement law, it is permissible for a teacher to
name her beneficiary in case of death the pastor of her
church.

Sec. 42.50 provides that a member may designate

"any person or persons having an insurable interest in the life
of the member as a beneficiary."

The question is whether the pastor has an insurable interest in
the life of the teacher.

In the law of life insurance, the question of insurable interest
does not arise except where one person has taken out insurance
on the life of another or has paid the premiums on another's
life insurance policy. A person may take out insurance on his
own life, paying the premiums thereon, and designate as his
beneficiary any one he may choose regardless of relationship or
interest. 14 R. C. L. 920. . It seems a little peculiar, therefore,

that in the retirement law, which deals with a fund built up
solely by contributions of the teacher and the state, the teacher's
selection of a beneficiary should be limited to persons having
an insurable interest in her life. However, the legislature had
a right to place such a limitation if it saw fit, and in doing so
it used words which have long had an established meaning in the
law of insurance. They must therefore be given such meaning
in construing sec. 42.50.

Insurable interest exists where one party

"has a reasonable right to expect some pecuniary advantage
from the continuance of the life of the other, or to fear a loss
from his death." Opitz v. Karel, 118 Wis. 527, 535-536.

"* * * In all cases there must be a reasonable ground,
founded in the relations of the parties to each other, either pe
cuniary or of blood or affinity, to expect some benefit or advan
tage from the continuance of the life of the assured." 14 R.
C. L. 919.
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Even relationship by blood or marriage, except in the eases of
husband and wife and parent and child, is ordinarly held in
sufficient in and of itself to create an insurable interest. Thus

it seems to be uniformly held that the relationship of uncle and
nephew is insufficient. McRae v. Warmack, 135 S. W. 807
(Ark.) ; Deal v. Hainley, 116 S. W. 1 (Mo.) ; Equitable Life
Ass. Society v. O'Connor's Administrator, 172 S. W. 496 (Ky.);
Hardy v. Aetna Life Ins. Co., 67 S. E. 767 (N. C.); McFarlane
V. Robertson, 73 S. E. 490 (Ga.).

Likewise the relationship of a son-in-law, brother-in-law or
mother-in-law^ is insufficient. Chandler v. Mutual Life, etc.,
Assn., 61 S. E. 1036 (Ga.); American Mutual Life Ins. Co. v.
Mead, 79 N. E, 526 (Ind.) ; American Ins. Union v. Manes, 234
S. W. 496 (Ark.). Some courts hold the relationship of brother
and sister insufficient, {Locker v. Kuechenmiester, 98 S. W.
92), while others take a,contrary view {In re Phillips' Estate,
86 A. 289).

Enough has been said to show that under the established
rules governing insurable interest the mere relationship between
the members of a church and its pastor does not create an in
surable interest. I have found no case passing upon the exact
point, but the governing principles are sufficiently established
in a very large number of cases where relationships much closer,
in law, than that of pastor and communicant have been held

insufficient. A case quite closely approaching the present one
is Trinity College v. Travelers' Ins. Co., 22 L. R. A. 291 (N. C.),

where a religious college was held to have no insurable interest
in the life of a member of the ehureh by which the college was
maintained. It is possible that if, in the present case, the
teacher was one of the principal financial supporters of the
church, it could be said that the pastor would have an insurable
interest in her life due to the expectation of future contribu
tions toward his salary; but the facts which you state from the
teacher's letter negative any such situation in this case.

In my opinion, therefore, the teacher you refer to cannot law

fully designate her pastor as beneficiary under sec. 42.50. I may
point out, however, that since the death benefit is payable to the
teacher's estate if no beneficiary is named, she can accomplish
the desired result (subject to the rights of any creditors she may
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have at the time of her death) by designating no benefiiciary at
all but making a will in which she bequeaths to her pastor such
portion of her estate as is derived from the retirement fund.
RMH

University—Memorial Union—Public Officers—State Chitf
Engineer—Plans and architectural services in connection with
construction of university of Wisconsin Memorial Union, to be
erected on university grounds and to be owned by university,
must be prepared by state chief engineer.

March 6, 1922.

Honorable M. E. McCaffrey, Secretary,

Board of Regents, University of Wisconsin.

Subsecs. (1), (2) and (3), see. 34.02, provide:

"The state chief engineer shall exercise the powers and per
form the duties prescribed by this chapter:
"(1) To take charge of and supervise all engineering or

architectural service or construction work performed by, or for,
the state, or any department, board, commission, or officer
thereof.

" (2) To furnish engineering and architectural services when
ever requisitions therefor are presented to him by any such
department, board, commission or officer.
" (3) • To act and assist any such department, board, commis

sion or officer requesting such co-operation and assistance, in
letting contracts for engineering or architectural work author
ized by law and in supervising the work done thereunder."

You have asked with reference to the building of the univer

sity of Wisconsin Memorial Union. This building is to be the
property of the university and is to be built upon university
grounds as I understand it. Under these circumstances it would
seem to me that the engineering and architectural services and
the construction work upon this building are being done for the
state, or perhaps I should say for a department of the state, and
come within the provisions of subsec: (1) quoted above. If I am
correct in this, it follows that the state engineer should take
charge of and supervise such service and work.
While you have asked three questions, it seems to me that this

answers all three.

WWG
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Oil Inspection—One liable for oil inspection fees has un
doubted right to pay fee under protest, but cannot require ad
mission of service of written protest as condition to such pay

ment. Law imposes payment unconditionally.

March 7, 1922.

T. J. Cunningham,

State Oil Inspector.

You advise me that a number of oil jobbers of Wisconsin are
paying their inspection fees under protest, some of them making
the payment of their fees conditional on acknowledgment by the
deputy oil inspectors of receipt of a copy of the written protest,
which is understood to be prepared by the Western Petroleum

Refiners Association of Kansas City, you desire to know whether

the deputy oil inspectors could be held personally liable for fees
received under the form of protest submitted, and whether I
would advise that jobbers who refuse payment of fees except
conditionally should be proceeded against.

Persons subject to inspection fees have an undoubted right
to pay their fees under protest, but they have no right to re
quire an admission of service from the deputy oil inspectors.
They are under the law required to pay this fee unconditionally,
and a refusal to pay the inspection fee unless the deputy oil
inspector signs some form of acknowledgment prepared by the
person liable for the inspection fee is a refusal to comply with
the law, which renders such person liable under the statute.
The deputy oil inspectors could not possibly be held personally
liable unless the statute is declared unconstitutional. An un

constitutional statute, of course, is no protection to anybody
acting under it. An administrative officer like yourself ap
pointed to administer a law must assume its constitutionality."
WJM
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Commerce—Interstate Commerce—Dairy and Food—Oleo

margarine—Act of congress providing that dairy products shall

be subject to police regulation of state as soon as they arrive in

state is valid enactment.

March 7, 1922.

Honorable J. Q. Emery,

Dairy and Food Commissioner,

■ In your letter of March 4 you state that a question has arisen
as to the legal jurisdiction of the dairy and food department of
Wisconsin over certain sales of oleomargarine, upon which you

request an official opinion. You direct my attention to a
statute of the United States, act of August 2, 1886 (24 Stats, at
Large, 209), as amended by acts of October 1, 1890 (26 Stats, at
Large, 621), and May 9, 1902 (32 U. S. Stats, at Large, 193),
the first paragraph of which reads as follows:

"Be It Enacted hy the Senate and House of Representatives
of the United States of America in Congress assembled, Tha;t
all articles known as oleomargarine, butterine, imitation, pro
cess, renovated, or adulterated butter, or imitation cheese, or
any substance in the semblance of butter or cheese not the usual
product of the dairy and not made exclusively of pure and un
adulterated milk or cream, transported into any State or Terri
tory or the District of Columbia, and remaining therein for use,
consumption, sale, or storage therein, shall, upon the arrival
within the limits of such State or Territory or the District of
Columbia, be subject to the operation and effect of the laws of
such State or Territory or the District of Columbia, enacted
in the exercise of its police powers to the same extent and in
the same manner as though such articles or substances had been
produced in such State or Territory or the District of Columbia,
and shall not be exempt therefrom by reason of being intro
duced therein in original packages or otherwise."

You state that one of your food inspectors in Green Bay in

quires whether you can bring an action against the jobber or
whether he is protected by the article being an interstate ship

ment and sold by him in the original package.

Under the above-quoted provision of the federal statute, the

police regulations of this state relative to the dairy products
therein enumerated are made applicable to interstate shipments

as soon as they arrive within the limits of this state. This is a

constitutional enactment of congress, as it is not a delegation to
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a state of the power to regulate interstate or foreign commerce,
but it comes under the powers of congress that it may constitu
tionally provide at what point in their transportation subjects of
interstate commerce shall become subject to state law and to state

regulation. 12 C. J. sees. 10, 31, and 119; Iti re Bahner, 140
U. S. 545; In re SpicUer, 43 Fed. 653, 10 L. R. A. 446; In re
Van Vliet, 43 Fed. 761, 10 L. R. A. 451.
You are therefore advised that, if anyone after receiving an

interstate shipment of dairy products Violates any of our pure
food laws, he may be prosecuted in this state.
JEM

Animals—Lie7is—Public Officers—Humane Officer—Neglected
animals may be taken from owner and cared for by humane
officer.

Costs for food and care are protected by lien, and animals

may be sold to satisfy such lien.

Marek 7, 1922.

Honorable A. E. Frederick,

State Humane Officer,

Sparta, Wisconsin.

In your letter of March 1 you submit a number of questions,
which I will answer in the same order as submitted by you:

"Q. 1. Under sec. 1636r, Stats., may a humane officer take
animals which are being neglected and starved /row the posses
sion of the owner or custodici7i thereof and deliver them to a
third person for feeding and necessary shelter, or is this section
to be construed as being applicable only to estrays or animals
found roaming at large?"

A. 1. Said sec. 1636r provides as follows:

"1. Any sheriff, constable, village marshal, police officer or
agent of any humane society may remove, shelter and care for
any horse or other animal found to be cruelly exposed to the
weather, starved, neglected or abandoned, and may deliver such
animal to another person to be sheltered, cared for and given
medical attention, if necessary; but in all cases the owner, if
known, shall be immediately notified; and such officer, or other
person, having possession of the animal shall have a lien thereon
for its care, keeping and medical attention and the expense of
notice.
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"2. If the owner or custodian be unknown and cannot with
reasonable effort be ascertained, or shall not within five days
after notice redeem such animal by paying the expenses incurred
as aforesaid, it may be treated as an estray and dealt with as
such.

"3. Whenever in the opinion of any such officer an animal is
hopelessly injured or diseased so as to be beyond the probability
of recovery it shall be lawful for such officer to kill such animal
and the owner thereof shall not recover damages for the killing
of such animal unless he shall prove that such killing was un
warranted."

This statute is broad enough in its terras to apply to ani
mals who are neglected and starved while in the possession of
the owner, and it applies to animals in the possession of the
owner, as well as to estrays.

"Q. 2. Has the third party a lien in such case for feed and
care, etc., and may he enforce it and sell animals to satisfy
same?"

A. 2. This question must be answered in the affirmative, for
the above quoted statute expressly provides that such person
shall have a lien thereon for its care, keeping and medical at
tention and the expense of notice; and par. 2 of the above
quoted section provides that if the owner cannot be found it may
be treated as an estray and dealt with as such. Estrays may be
sold under the provisions of sec. 1612, Stats.

"Q. 3. If the animals are encumbered by chattel mortgage,
will such mortgage legally preclude such sale of the animals?
"Q. 4. In satisfying these items of indebtedness, which will

take precedence, the chattel mortgage or such lien ?''

A. 3 and A. 4. Questions 3 and 4 may be considered together.
The statute requires that the owner be immediately notified.
The word "owner" is broad enough to include .a mortgagee as
well as the mortgagor. Anderson's Dictionary of Law; 6 Words
and Phrases 5136.

It is a general rule that where the statute and not the agree
ment of the mortgagor creates the lien, and is intended to give
a lien to the person, provided notice be given to the owner, the
giving of the statutory notice to the mortgagee, as well as to the
mortgagor, renders the lien of the mortgagee subordinate. 11
0. J. 654, and cases cited in Note 12; Bissell v. Pearce, 28 N. Y. •
252; Corning v. Ashley, 51 Hun. 483; National City Bank v.
Henderson, 59 Wash. 354.
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The answer to question No. 3 is "No," and to question No. 4
that the lien takes precedence over the claims of the mortgagee.

"Q. 5. May an officer, where necessary (as provided for in
par. 3 of said section), legally kill any such animal which is
encumbered by a chattel mortgage or lien for feed, etc., without
notice in advance or liability to the owner, mortgagee, or holder
of such lien?"

A. 5. This question must be answered in the affirmative, as
the mortgagee has no greater rights than the mortgagor to pre

vent the killing of the animal.
JEM

Automobiles—Motor vehicle with box built on is motor truck

and must have weight and capacity painted on sides.

March 7, 1922.

Honorable Elmer S. Hall,

Secretary of State.

You have submitted to this department a letter from the

Slinger Foundry, Machine & Auto Company of Portage, in
which it is stated that said company has taken an old Buick and

cut off the rear seat and built on a box elfect, making a service
wagon out of it, and it submits the question whether it is re
quired to paint the weight and capacity on said truck.

Sec. 1636—49a, subsec. 5, in part provides as follows:

"(a) On and after January 1, 1922, no motor truck, motor
delivery wagon, passenger automobile bus, or trailor or semi
trailer hauled by or used in connection therewith, shall be oper
ated by any person upon any highway of Wisconsin, unless the
said motor vehicle, trailer, or semitrailer shall have attached to
or lettered upon each side thereof, a sign giving its weight with
out load, the actual advertised load carrying capacity of such
motor vehicle, trailer or semitrailer, and the total weight of the
vehicle and load, the last named being the total of the two above
weights. • • *."

The motor vehicle as described is a motor truck or motor

delivery wagon as contemplated in the above quoted subsection

of the statute. The question must therefore be answered in the

affirmative.

JEM
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Elections—Public Officers—Justice of Swpreme Court—Nomi
nation papers for justice of supreme court may contain statement
of principles of candidate, such as "Justice for the People"; but
such slogan cannot be placed on ballot because of prohibition of
sec. 6.24 and form prescribed by sec. 6.23 (16).

March 7, 1922.
Honorable Elmer S. Hall,

Secretary of State.

You advise me that there are filed in your department peti
tions nominating John C. ICleist for the office of justice of the
supreme court, bearing at the head of each petition the words
"Principles Represented: Justice for the People." You de
sire my immediate opinion as to whether, in view of the provi
sions of sec. 6.24, Stats., your department is authorized to certify
the said declaration for a place on the judicial ballot.

Sec. 6.24 provides that no candidate for a judicial office shall
be elected upon a party ticket,

"nor shall any designation of party or principle represented he
pi inted on the ballot used at the election of any such candidate.
The statement 'a nonpartisan judiciary' * • * shall not
be deemed a designation of party or principle within the mean
ing of this section."

Wliile no statutory regulation is violated in placing the words
above quoted from the nomination paper at the head of the
nomination paper of the candidate, you are not authorized to
certify the said declaration for a place on the judicial ballot in
view of the express provisions of see. 6.24 and the further statu-.
tory provision in sec. 6.23, subsec. (16) :

"Ballots for judicial, school and city elections shall be printed
upon the quality of white print paper hereinbefore specified, and
shall be of sufficient size to afford space for the names of the
several candidates for any office in the column under the proper
office designation. The names of candidates for judicial offices
and school superintendent shall be printed on the same ballot
in suhstantiuUy the annexed form marked 'E'."

Form "B", referred to in the statute above quoted, prescribes
the following form of ballot under the head of judicial offices:
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"For Justice of the Supreme Court
Vote for One

John Doe, A Nonpartisan Judiciary
John Doe, A Nonpartisan Judiciary "

It is the intent of the statute to impress the judicial election
with a nonpartisan character, and in view of the form pre
scribed, it is my opinion that you should not only refuse to print
on the ballot the statement carried at the head of the nomination

paper of the condidate, but you should also print after his
name the words appearing upon Form "E" prescribed by the
statute.

WJM

Public Oncers—County Board—Term of chairman of county
board continues till successor is elected.

March 7, 1922.
Theodore G. Lewis,

District Attorney,

Madison, Wisconsin.

In a letter dated March 1, 1922, you submitted this question:

"What is now the term of office of the chairman of the county
board ?''

There has been no recent amendment of the statute which

prescribes the term of office of the chairman of the county boqrd.

" (1) The county board, at the first meeting after each regu
lar election at which members thereof are elected for full terms,
shall elect one of their number chairman. A person so elected
shall perform all duties required of the chairman until the
county board elects his successor." Sec. 59.05.

The regular election mentioned in this statute is the annual

election held on the first Tuesday of April. The chairman holds,

as the statute says, until his successor is elected. The regular

time for electing a successor is the following first meeting of
the new county board. Should the succeeding board hold no

special meeting, the chairman selected by the preceding board
would continue in office and should discharge the duties of chair
man of the board until the annual meeting of the county board
in November, even though the chairman had ceased to be a



206 Opinions of the Attorney-Generaij

supervisor and therefore ceased to be a member of the county

board by failing to be reelected supervisor at the April election.
Should the chairman chance not to be a supervisor because of

the expiration of his term as supervisor he would still be chair
man of the county board, but would have no vote.
EEB

Public Lands—Federal authorities have not given sufficient

proof in application for certificate of assent from governor to

acquisition of lands for post office at Mineral Point and for

sanatorium in Waukesha county.

March 8, 1922.

Honorable John J. Blaine,

Governor.

In compliance with your recent request, I have examined the

plat and condemnation proceedings in the federal court of the
lands acquired by the United States as a site for a post office

and customs house at Mineral Point, "Wisconsin, and also a plat

and the transfer of lands acquired by the United States as a

site for a sanatorium at Waukesha, Wisconsin, which papers
you have forwarded to this department, together with a letter
of Mr. Clifford, assistant secretary of the treasury department

of the United States, together with other enclosures. You ask

to be advised whether there has been a full compliance with

sees. 1.02 and 1.03, Stats., respecting these two tracts.

Under subsec. (1), sec. 1.03, it is required that the applica
tion for a certificate of consent from the governor shall be ac

companied

"by proof that all conveyances and a copy of the record of all
judicial proceedings necessary to the acquisition of an unin-
cumbered title by the United States have been recorded in the
office of the register of deeds of each county in which such place
or tract may be situated in whole or in part."

The proof submitted is not sufficient to comply with this pro
vision. It is true that in the case of the land for the post office

and customs house at Mineral Point a certified copy of the con
demnation proceedings is given and the order of the court is

that, upon payment into court of the sum of $4,500 to named
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parties, the title to said lands shall vest in the United States as of
the 15th day of July, A. D., 1921, without any further act or
deed of conveyance; but there is no proof of any kind that such
money has been paid into court.

Concerning the application for a certificate of consent for the
acquisition of the land for a sanitorium at Waukesha, "Wisconsin,
there are deeds which transfer the land from the grantor to the
United States, as grantee, but there was no proof that the
grantor in the deeds was possessed of the land in question. No
abstract accompanied the application. The proof, therefore, is
not sufficient.

JEM

Appropriations and Expenditures—Prisons—Convicts—Ac
tual and necessary traveling and other expenses incurred by
warden of state prison in taking convict from state prison and

returning, to testify in court, in response to writ of habeas

corpus ad testificandum, can properly be reimbursed out of

"operation" fund provided for in sec. 20.17 (18) (a).

March 8, 1922.
Board of Control.

You ask whether the actual and necessary traveling and other

expenses incurred by the warden of the state prison in taking
a convict into court to testify, in response to a writ of habeas

corpus ad testificandum is a proper charge to be paid out of the
operation fund of the state prison.

Sec. 20.17, subsec. (18), subd. (a), provides a certain amount
appropriated for "operation" of the state prison. All other

appropriations are for particular and definite purposes. The

term "operation" is broad enough to cover the general expenses

incurred in carrying on all of the functions and duties of the
prison warden.

During the course of operation of the prison, the warden is
called upon to perform one of his official duties, viz., respond
ing to a writ of habeas corpus ad testificandum to produce a con
vict in court to testify. This is a duty imposed upon the warden
by law, and in legal contemplation was in the legislative mind
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when the appropriation was made for "operation." I con
clude, therefore, that your question should be answered in the
affirmative.

JPB

Municipal Corporations—City Sewers—Sec. 62.18, Stats., re
lating to cost of construction of sanitary sewers, is construed.

March 8, 1922.

State Board of Health.

Under date of February 27, 1922, you ask to be advised as to
the law governing the financing by cities of sanitary sewer sys
tem projects. You submit the matter in these words:

"In considering the whole development of sewerage, includ
ing treatment, outfall sewers, laterals, street and alley cross
ings, manholes and all accessories, can the total cost be covered:
" (1) By the city at large as by a general bond issue?
" (2) By a uniform front foot assessment without a bond issue

and without a vote by the people?
" (3) By a district tax.
"(a) With special improvement bonds.
" (b) By an assessment against the property in proportion to

benefits derived. '

"(4) By any combination of any two or all of the three
methods mentioned above?
"(5) If No. 2, that is, by front foot assessment, cannot be

eliminated, can a twenty-five cent front foot assessment be
levied and the rest of the cost covered by either one or both
of methods 1 and 3?"

Your inquiry merely calls for an interpretation of sec. 62.18,
Stats., as applied to yarying conditions or schemes for financing
such projects.

(1) the entire expense of putting in a sanitary sewer system

may be made a city charge, and the funds needed therefor may
be provided by a general city bond issue or by a direct present
city tax or in part by bonds and in part by direct taxes.
(2) The cost of constructing such system may be charged

entirely as special assessments against the property abutting on

both sides of the streets and alleys in which the sewers are con
structed, according to the front foot rule. If that plan is pur-
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sued no bond issue will be required and therefore no submission

of the matter to the electors. Perhaps the statement just made

needs this qualification: while the entire cost of the sewers may

be charged according to the linear foot assessment against the
abutting property, that power is subject to the maximum limita
tion of two dollars per front foot; should a special assessment of
two dollars per front foot against all the abutting property be

insufficient to pay the entire cost of constructing the sewer sys
tem the balance would have to be provided in some other way.

It may be said once for all that the only matter connected
with putting in a sanitary sewer system in a city that may be

submitted to the electors is the question of issuing bonds to de

fray the cost. If there is to be no bond issue there is nothing
to be submitted to a referendum. Sec. 67.05, subsec. (5), and

subsec. (7), par. (b), Stats. Should the city council propose to

raise the money by a bond issue a petition may be filed by ten
per cent of the electors within thirty days after the adoption of
the ordinance that the same be submitted to popular vote. In

the absence of such petition so filed the city council has plenary

power.

(3) The city council is given the power to divide the city into

sewerage districts and provide that the expense of constructing

sewers for the district be defrayed by (1) a front foot assess

ment and a district tax levied on the lots or parcels of land in
the district in proportion to benefits, or (2) by a front foot

assessment, a sewer district tax, and a general city tax.
If the district system is used, the front foot assessment must

also be used, and all property abutting on the sewers must be

assessed at least twenty-five cents per front foot and cannot
be assessed more than two dollars..

The statutes provide that in the construction of sanitary
sewer systems the cost may be paid

"by the city, by sewerage districts or by abutting property
owners, or by any combination of these methods." Sec. 62.18,
subsec. (1).

This general language I think is qualified or limited by the
language of subsec. (9). That subsection declares that before

a contract can be let, where the plan is to make special assess
ments; all parcels of land abutting on either side of the sewers



210 Opinions op the Attorney-General

'' shall be assessed at an even rate not exceeding two dollars nor
less than twenty-five cents per linear foot * * • of the
whole frontage." Par. (a).

Par. (b) provides that the cost of street and alley crossings

and the excess of the cost of sewers above the linear foot assess

ment against abutting property and the cost of manholes, etc.,

shall be assessed equitably upon the lands benefited by the
sewers and in proportion to the benefits; but the cost of con

structing intercepting sewers, pumping stations, and the like,
may be assessed in like manner against the lands in the district in

whole or in part or against the city at large.

(4) We think the statute permits the combination of the

linear foot assessment and a general tax or charge against the

eity, and that it also permits a linear foot assessment, a district

charge and a general city charge; bUt we do not think the
statutes permit the combination of a district charge and a city

charge, omitting the linear foot assessment. In other words,
the linear foot assessment provision is inseparably connected

with the sewer district plan.

(5) The linear foot assessment may in any event be twenty-

five cents per front foot where it is desired, and the balance of

the cost is otherwise provided for. That balance, as before
stated, may be provided entirely by the city at large or partly by
the city and partly by a sewerage district.

. It is optional with the owners of the property charged with

special assessments to pay the assessments on presentation of
the certificates or to have special improvement bonds issued.

Sec. 62.21.

EEB
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Bonds—Education—Schoolhouse Bonds—Words and Phrases

—Words "last assessment" in art. XI, sec. 3, Const., mean

assessment as determined by board of review of town or village
in which school district is located previous to authorization of
bonds.

March 8, 1922.

Ole J. Eqqum,

District Attorney,

Whitehall, Wisconsin.,

In your letter of March 6 you state that your school district
is about to hold a school meeting for the purpose of voting on a
bond issue for a new school building; that the assessed valuation
of the taxable property in the district is limited and that the
electors desire to issue bonds for as much as they possibly can

under the constitution and laws of this state.

You call attention to the fact that there is an assessed valua
tion placed upon all taxable property by the assessor; that
thereafter the local board of review equalized the assessment;

that thereafter there was an equalization of the assessment for
school district purposes by the assessors of the town and village
composing the joint school district; that at the meeting of the
county board said board equalized the assessments between the
towns and you wish to know upon which assessment the electors
may base the proposed issue of bonds.
I fall your attention to the provisions of art. XI, sec. 3 of the

state constitution, which provides among other things as fol
lows :

"No county, city, town, village, school district or other muni
cipal corporation shall be allowed to become indebted in any
manner or for any purpose to any amount, including existing
indebtedness, in the aggregate exceeding five per centum on the
value of the taxable property therein, to be ascertained by the
last assessment for state and county taxes previous to the in
curring of such indebtedness."

Our supreme court has had occasion to construe what is meant
by the words "last assessment" in the case of State v. Common
Council, 96 Wis. 73, where it is held that this language means
the assessment of the town, city or village as equalized, by the
board of review thereof for the purpose of general taxation.
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According to this opinion it is clear that the proposed bond
issue in your school district should be based upon the assess
ment of the taxable property in your school district as deter
mined by the boards of review of the town and village in which
your school district is located. See VIII Op. Atty. Gen. 844.
I take it you are aware of the new chapter relating to the

issue of bonds by municipalities which went into effect January
1, 1922. As this chapter makes quite a change in the procedure
by school districts for borrowing money or issuing bonds, and
as I have found that many lawyers have not had their attention
called to it, I take this occasion to refer you to ch. 576, laws of
1921, and especially to sees. 67.04 to 67.12, Stats., as created by
that chapter. You will note that sec. 5, ch. 576, repeals sec.
40.11, Stats. 1919, the section which formerly governed the bor
rowing of money by school districts.
JTD

Indigent, Insane, Etc.—Transient Paupers—Under sec. 49.03,
Stats., town in which individual has legal settlement is liable
for aid given him ,by another town or city in same county.

, March 8, 1922.
C. A. Inqram,

District Attorney,
Durand, Wisconsin. ,

In your letter of March 6 you state that a city in your county
gives aid to poor persons who have a legal settlement in a town
of the same county, and you ask whether the procedure estab
lished by sec. 49.03, Stats., for adjustment of the expense is
applicable to such a case.

Sec. 49.03, Stats. (1512, Stats. 1919), provides that when a
town, village or city has given aid to a poor person not having
a legal settlement therein, the expense shall be a charge against
the county

"and may be recovered by said county of the town, city or vil
lage in which such person so relieved has a legal settlement.'*

The procedure is for the clerk of the municipality giving the
relief to serve on the county clerk of his county a written notice
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showing the name of the person aided, the name of the munic
ipality where a legal settlement is claimed, and the date on which
the first aid was given. The county clerk is required to file the
notice in his o£0ce and within ten days to

"serve a written notice, containing the information so received,
upon the county clerk of the county in which such person claims
a legal settlement, and, if such county is not under the county
system of maintaining its poor, the county clerk thereof shall at
once forward such notice to the clerk of the town, city, or village
in which Such person claims legal settlement."

Provision is then made for suit against the municipality in

which settlement is claimed, in case it refuses to allow the claim
made against it.

In this statute the language creating the liability is fully ap
plicable to cases where the municipality giving the aid and the
municipality of the legal settlement are in the same county, but
the procedure established for enforcing the claim is not well
adapted to such a situation. The municipality giving aid must
first notify the county clerk of its own county, and he in turn
must notify the county clerk of the county of legal settlement—
which means, when both municipalities are in the same county,

that he must go through the useless process of giving formal
written notice to himself. I believe the courts might very well

hold that the omission of that formality would have no effect on

the rights of the county even though, as our supreme court has
held with regard to this law,

"* * * The liability is purely statutory, and the remedy,
given by the statute must be strictly followed." Plymouth v.
Sheboygan County, 101 Wis. 200.

Perhaps out of abundance of caution the county clerk ought to
give himself the written notice, but the important thing, of
course, is that he shall give the statutory notice to the clerk of
the municipality to be charged.
I am satisfied that sec. 49.03 makes the town of legal settle

ment liable to its own county as well as to other counties. Previ
ous attorneys general have so held without paying any attention
to the cumbersome method provided by the statute for giving
notice in such cases. V Op. Atty. Gen. 53; VII Op. Atty. Gen.
1, 4. To bold that the perfectly clear language creating the lia-
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bility must be given a restricted meaning merely because the
procedure for enforcing the liability is in some cases an awk
ward one, would, in my opinion, be quite unjustifiable, especially
as in this case it would create an entirely artificial basis for
relieving a town of a liability properly belonging to it.
RMH

Bridges and Highways—Public Officers—Railroad Commis
sion—Railroads—Railroad Highway Crossings—Jurisdiction of
railroad commission over highway crossings and relocations,
under sees. 1315 and 1797—12e, Stats., discussed.

March 8, 1922.

Railroad Commission and Highway Commission.

You have jointly asked my opinion as to the jurisdiction of
the railroad commission in the matter of railroad and highway
crossings and highway relocations, and particularly as to the re
lation between the commission's powers under sec. 1315 subsec. 3,
Stats., and its powers under sec. 1797—12c, subsecs. 1, 2 and 5.
The original statute giving the railroad commission jurisdic

tion over highway and railroad crossings was sec. 1797—12e,
subsec. 1, which has stood practically unchanged since its orig
inal enactment in 1909. Under that statute the commission, on
petition of a city, village, town, county or railroad company (but
not of the state higway commission) may determine whether
public safety requires (1) an alteration in a crossing, (2) an
alteration in approaches to a crossing, (3) an alteration in the
method of crossing, (4) an alteration of location of the highway
or crossing, (5) the closing of a highway crossing and a substi
tution of another not at grade, (6) the removal of an obstruction
to view, or (7) in the case of a proposed crossing, a determina
tion of the mode and manner of making it. In its order the com
mission is required (subsec. 2) to fix the proportion of the cost
to be paid by the railroad company and the portion to be paid by
the municipality.

The next statute enacted on this subject was sec. 1315, subsec.
3, passed in 1917. Under that statute when, in the making of
plans for construction of the trunk highway system or the system
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of prospective state highways, it is necessary for the public in
terest to (1) rearrange or eliminate highway crossings, (2) put
in overgrade or undergrade crossings, or (3) make any other re
arrangement of the higways or tracks, the higway commission
is required to take up the matter of cost in an informal way with
the railroad company and, failing an agreement with the com
pany as to distribution and payment of the cost, it must lay the
matter formally before the railroad commission. The latter com
mission must then review the whole proceedings and,

''in accordance with the provisions of sections 1797—12 and
1797_12e, of the statutes, fix the portion of the cost which is to
be paid by the company or companies concerned and the portion
of the cost, if any, to be paid by the public."

The third statute to be enacted was subsee. 5, sec. 1797—12e,
which was passed in 1919. Under this subsection, upon petition
of the Wisconsin highway commission or any county, city, village
or town to the effect that it has undertaken or proposes to (1)
relocate an existing highway, or (2) improve an existing high
way, or (3) construct a new highway, in such manner as to (a)
eliminate an existing highway grade crossing, or (b) permanently
divert a material portion of the highway traffic from an existing
grade crossing, the railroad commission makes an investigation
and, if it finds that the railroad company will be benefited by
the proposed work, it must order the company to pay the munic
ipality (or the state as the case may be) a sum reasonably equiva
lent to the benefits received by the company.

Your inquiry is whether the second of these three statutes,
sec. 1315, subsee. 3, confers powers on the railroad commission
in addition to those conferred by sec. 1797—12e. Specifically,
you ask whether the railroad commission in closing a crossing
without substituting a new one therefor, or in changing a high
way so as to divert traffic from a crossing without closing the
crossing itself, may proceed under sec. 1315, or whether it must
in all cases proceed under subsee. 5, sec. 1797—12e.
The railroad commission's power under sec. 1315 is to appor

tion the cost of rearranging or eliminating highway crossings,
putting in overgrade or undergrade crossings, or making

"any other rearrangement of the highways or tracks."



216 Opinions of the Attorney-General

While the last eight words are extremely broad and, standing
alone, might warrant extensive changes in highways and tracks
unconnected with crossings, the meaning of this genei'al language
is restricted by the specification which immediately precedes it
(Chapman v. Piechowski, 153 Wis. 356) to cover only those re
arrangements which liave to do with avoiding or eliminating
crossings or making them less dangerous. Under see. 1315, then,
the railroad commission may, at the instance of the highway
commission, apportion the cost of rearranging, eliminating, or
separating the grades of a highway crossing on the trunk or
prospective state highway system, or may make such rearrange
ment of the highway or track as the public interest may require
in connection with the crossing or its elimination. We need not
inquire how closely this power resembles the power of the rail
road commission under subsec. 1, sec. 1797—12e, since the latter
subsection is called into operation only by cities, villages, towns,
counties and railroad companies, and the highway commission
has nothing to do with it. The real question to be determined is
whether, as between sec. 1315 and subsec. 5, sec. 1797—12e, both
of which give the initiative to the highway commission, there is
an overlapping of powers, and, if so, whether the highway, com
mission has the option to proceed under whichever section it
chooses.

Subsec. 5, sec. 1797—12e covers those relocations, improve
ments or new highway projects which either eliminate grade
crossings or divert traffic from them. It does not cover mere
rearrangements of a grade crossmg so as to make it less danger
ous, nor does it in my opinion cover separations of grade—hoth.
of which propositions are specifically covered by sec. 1315. As
to them, it may be safely said that the two statutes do not
overlap. As to the construction of a new highway in such man
ner as to simply divert traific from a grade crossing, subsec. 5,
sec. 1797—12e appears to me to be exclusive. Sec. 1315 contains
nothing on the subject. Its provision for "any other rearrange
ment of the highway" implies that the work is being done on an
existing highway and does not cover construction of a new high
way. Hence as to this particular subject the two statutes do not
overlap.

But as to the construction of a new highway in such manner as
to eliminate an existing grade crossing, it seems to me that the
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two statutes overlap. Subsec. 5, sec. 1797—12c covers the sub
ject specifically, and see. 1315 also covers it, less specifically per
haps, but no less certainly, by providing for cases where it is
"necessary for the public interest to * * * eliminate the
highway crossings." Likewise in those cases where the project
involves the relocation of an existing highway, whether the pur
pose be to eliminate a grade crossing or merely to divert traffic
therefrom, the two statutes appear to overlap. Here again see.
1797 I2e, subsec. 5, is specific, and sec. 1315 employs the general
terms "make any other rearrangement of the highways. The
word "rearrangement" seems fully broad enough to cover the
idea of relocation.

To sum up my views on the relation of these two statutes:
In so far as proceedings initiated by the highway commission
are concerned, sec. 1315 is exclusive in the matter of separating
grades or of rearranging a grade crossing already in existence.
Sec. 1797 12e, subsec. 5, is exclusive in the matter of building
a new highway in such manner as to simply divert traffic of an
existing highway from a grade crossing. The two statutes over
lap in the matter of the construction of a new highway in such
a manner as to eliminate an existing grade crossing, and in the
matter of the relocation of an existing highway in such a manner
as to either eliminate a grade crossing or divert traffic from it.

It remains to be considered whether, in the cases where the
two statutes overlap, the highway commission has its option to
proceed under either, or whether the later statute must be re
garded as superseding the earlier and providing an exclusive
remedy. The importance of the question lies in the fact that
under the later statute, subsec. 5, sec. 1797—12e, the railroad
commission can only determine the benefit to the railroad com
pany and assess that amount against the company, while under
the earlier statute, see. 1315, subsec. 3, the commission makes an
apportionment between the railroad company and the public and
is not restricted to a consideration of benefits.
I am unable to sec any good reason for holding that the earlier

statute is superseded by the later. It is true that the later
statute is more specific than the earlier, but the rule of law as to
specific statutes overriding general statutes is confined to those
eases where
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"a general statute covering an entire subject is so repugnant to
a special statute covering some particular part thereof that effect
cannot reasonably be given to both." State v. Hole, 124 Wis.
8, 10.

In dealing with two statutes covering the same general subject
the effort of the courts is always to avoid holding that the later
supersedes or impliedly repeals the earlier. They will, if possi
ble, be made to stand together. Ward v. Smith, 166 Wis. 342,
344.

*  * * 'Where two statutes cover, in whole or in part, the
same matter, and are not absolutely irreconcilable, the duty of
the court (no purpose to repeal being clearly expressed or indi
cated) is, if possible, to give effect to both.' " State v. Toma
hawk Common Council, 96 Wis. 73, 86, quoting from Frost v
Wenie, 157 U. S. 46, 58.

There is nothing irreconcilable about the idea that the highway
commission was given by the legislature of 1917 the remedy of
proceeding under sec. 1315 for the elimination of a highway
crossing or the rearrangement of a highway, and the same com
mission (together with counties, cities, villages and towns, it will
be noted) was given by the legislature of 1919 the additional
remedy, in the same class of cases, of proceeding under see.
1797—12e, subsec. 5. My conclusion is that the remedy provided
by the later statute does not supersede that provided by the
earlier, and that in those cases where the two statutes overlap,
the highway commission may proceed under either.
In reaching this conclusion I have not considered that sec.

1797—12i has any bearing upon the situation. That section
after providing the method of drawing upon state or federal aid
funds in the execution of railroad commission orders made
pursuant to sec. 1797—12e, further provides that

the commission and the Wisconsin highway commission may
proceed cither under the provisions of this section or under the
provimons of subsection 3 of section 1315 for the purpose of
effecting improvements in grade crossing conditions or highways
eligible for improvement under any federal aid, state aid or
county aid highway law."

This section means sec. 1797—12^, which is a section specify
ing simply the method of employing state aid funds in the work.
Sec. 1315, subsec. 3, in addition to the provisions which I have
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discussed at length with reference to the making of improve
ments, specifies also the manner in which funds shall he pro
vided for paying the share of the cost assigned to the public. It
is this portion of sec. 1315, subsec. 3, which corresponds in sub
ject matter with the provisions of sec. 1797—121, and I believe it
is simply as to this subject matter that the legislature has pro
vided in the last sentence of sec. 1797—121 for a choice of meth
ods on the part of the railroad commission and the highway com
mission. For this reason I conclude that sec. 1797—121 has no
bearing on the question here under consideration.

Coming to the specific instances cited in your letter: The
case of a proceeding to close a crossing without substituting an
other for it either at grade or otherwise is in my opinion one of
the cases that falls within both of the statutes, and the highway
commission may proceed under either. The case of a proceeding
to divert practically all of the traffic from a crossing without
closing it, is a proceeding exclusively under subsec. 5, sec.
1797—i2e if it involves the construction of a new highway, but
is within the overlapping jurisdiction of the two statutes if it
involves merely a relocation of the existing highway. Ordinarily,
I take it, such a case would necessarily involve a new highway
rather than a mere relocation, since the fact that the crossings
were kept open would indicate that the old highway was con
tinued in existence; but there might be cases where the old high
way would be kept open across the track merely to end in a cul-
de-sac on the other side, and such a case, as I view it, would be a
true case of relocation rather than new construction, even though
the crossings were kept open.

At one point in this opinion I have referred to sec. 1315,
subsec. 3, as providing for an apportionment of cost by the rail
road commission. One of the questions asked in your letter is
whether a proceeding under this section does result in an appor
tionment of cost or in a determination of benefits—or, in other
words, whether the railroad commission in proceeding under
sec. 1315 follows the practice set forth in subsec. 2 or the prac
tice required by subsec. 5, sec. 1797—12e. In my opinion the
commission's duty unquestionably is to make an apportionment
of cost in such cases and not a determination of benefits. Sec.
1315, subsec. 3, provides that the railroad commission
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"shall in accordance with the provisions of sections 1797—12 and
1797—12e, of the statutes, fix the portion of the cost which is to
be paid by the company or companies concerned and the por
tion of the cost, if any, to be paid by the public.''

This says nothing about benefits. It clearly indicates that the
railroad company is to pay some portion of the cost in all cases
without regard to any benefits it may sustain. It is exactly the
same kind of an apportionment that the commission makes under
sec. 1797 12e, subsec. 2, the validity of which has been sustained
by the supreme court. Polk v. Railroad Commission, 154 Wis.
523. Furthermore, sec. 1315 requires the railroad commission in
cases brought under it to proceed in accordance with sec.
1797—12e. When sec. 1315 was enacted, in 1917, the only
method of determination fixed by sec. 1797—12e was the appor
tionment method. Subsec. 5, providing for a determination of
benefits in cases of a certain class, was not enacted until two
years later. So the legislature unquestionably intended that the
determination of the railroad commission in cases under sec. 1315
should be in the nature of an apportionment of cost between the
railroad company and the public.
RMII

Bonds—Public Officers—State Treasury Af/ewi—Acceptance
of bond of special treasury agent by head of department consti
tutes approval of bond. Written endorsement of such approval
not necessary to validity of bond.

March 9, 1922.
Honorable C. B. Ballard,

State Treasury Agent.

In your letter of March 2 you submit the following inquiry:
Is it necessary, or does the law require, that the state treasury
agent approve in writing all bonds given by special treasury
agents ?

Sec. 1582, Stats., reads as follo]?j:

"Every such special treasury agent before entering upon the
duties of his office shall take and subscribe the oath of office
required by the constitution and execute to the treasury agent a
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bond, with sufficient sureties, in such sum as said ageilt shall fix,
conditioned for the faithful performance of his duty, and deliver
the same, with his oath of office, to the treasury agent."

It will be observed that this section does not in express lan
guage require the state treasury agent to approve of these bonds

in writing. The act by which the state treasury agent accepts
the bond of a special treasury agent undoubtedly constitutes an

approval of the bond without a formal endorsement in writing
of such approval on the bond so given. A bond accepted by the
state treasury agent without his formal endorsement of approval
would not in any way affect the validity of the bond, nor in

any way tend to vacate the office of a special treasury agent.

State ex rel. Ackerman v. Dahl, 65 Wis. 510. Good business

practice, however, would dictate that such bonds be approved in
writing both as to form and sufficiency by an endorsement in
writing to that effect by the head of the department.
JTD

Bonds—Bridges and Highways—Highway Improvement
Bonds—No title is essential to municipal bond, but there may

be title containing word "untaxable" to bond under sec.

1317m—12.

Bonds issued under said section should state that they are

exempt from direct state taxation.

March 10, 1922.

Highway Commission.

Tlie bond form which you have heretofore furnished counties

under sec. 1317m—12 has this title:

"United States of America State of "Wisconsin
County of Nontaxable Highway Improvement Bond."

Messrs. Wood and Oakley of Chicago suggest that the word

"nontaxable" be omitted from the title. They claim the word
is misleading and untrue because the state taxes the income. We
think their objection is untenable. They must know the distinc

tion between a direct property tax upon a bond or other property

and an income tax against the owner thereof. The former is a

property tax, but the latter is a personal tax in the nature of an

15
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excise and is merely measured by the income. The income from
tax-exempted property, both real and personal, may be taxed.
State ex ret. SaUie F. Moon Company v. 'Wisconsin Tax Commis

sion, 166 Wis. 287, 163 N. W. 639; St. John's Military Academy
V. Larson, 168 "VVis. 357, 170 N. W. 269.
However, there is no legal objection to omitting the offending

word from the title. The title is no part of the bond and the
statutes do not require that a bond have any title. But it is

true, as you say, the statute declares that the bonds are untax-

able, that is by the state of Wisconsin, and it seems to me that it
would be well to have that fact stated in the bond itself. Such

a bond being exempt from taxes should state that "this bond is
exempt from taxation by the state of Wisconsin."

EEB

PnhJic Officers—Real Estate Brokers' Board—Real Estate—
"Oi'der.s" issued by real estate brokers' board, being in fact

mere record or recital of determination reached by board at
previous meeting, should be dated as of time they are actually
signed and not as of day of meeting.

March 10, 1922.

Real Estate Brokeks' Board.

In your letter of March 8 you ask my opinion as to the proper
method of "dating the orders of your board. You state that the

decisions of the board on the matter of granting, denying and

revoking licenses are reached at meetings and embodied in reso

lutions adopted at such meetings, and that the findings and
orders are thereafter drawn and sent out to the members of the

board for their signatures. The question is whether the orders

should bear the date of the passage of the resolutions or the date

on which the last member affixes his signature.

The two subjects of granting licenses and revoking licenses

are treated somewhat differently in the statute by which your
board is created (sec. 1636—225), and I shall therefore deal with
them separately.

In the matter of granting and refusing licenses, the statute

makes no reference to any resolutions or orders of any kind. It

simply provides that you shall grant licenses only to persons

possessing the required qualifications
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"and only after satisfactory proof thereof has been presented
to the board," subsec. (5).

The application for a license is required to contain certain

specified information together with

"such further information as the board may reasonably require
to enable it to determine the trustworthiness of each applicant,"

and so forth, subsec. (8), subd. (e).

This is all that the statute says about the operations of the

board in the matter of granting and refusing licenses. You are
not permitted to grant a license until satisfactory proof—not

merely evidence—of fitness has been furnished, and you are to

determine whether the qualifications exist. A determination or
decision that the necessary proof has not been furni.shed auto

matically results in a denial of the license. Any resolution,
order or other document that may be subsequently drawn up is

simply evidence of the determination that has been reached. It

is not the determination itself. It might be in the form of an
ordinary letter written by the board or its secretary to the in

terested parties, or it may be in the form of a document signed
by all three members of the board. Undoubtedly the latter form

of evidence is preferable, since it avoids any question of the

authenticity of the document as actually repre.senting the deter

mination of the board. The document however, whatever its

form, is only evidence of a determination made by the board,

just as the formal judgment in an action is merely evidence of

the determination of the court and is not the determination itself.

Wallis V. First National Bank, 155 Wis. 533.

In this situation the date affixed to the formal document is of

no jurisdictional consequence. If the document is in fact signed
on three different days by the tliree members of the board, no

one date will be strictly correct. The date of the last signature

will be more truthful than any other because all that it purports

to do is to show the time when the document itself was signed,

just as the date at the head of a letter purports to show when

the letter was written.

In the ease of the revocation of a license, the statute provides

that the board

"may revoke any license issued by it, if, * * * the board
shall determine that the holder of such license"



224 Opinions of the Attorney-General

is guilty of certain things. Here we have provision not only for
a determination of a fact but for the further act of revoking the

license. No formality of any kind, however, is provided in con
nection with these acts. There is no provision for the issuance

of any document or the making of any order. Both the deter
mination of the facts and the revoking of the license are acts

performed by the board as a body at a meeting, and whatever
document may subsequently issue is a mere recital of what the
board did at its meeting. Here again, therefore, the date of the
document is quite immaterial so far as the validity of the
board's act is concerned. The effort should be simply to tell the

truth, by stating as nearly as possible when the document evi
dencing the board's action was actually signed.

I have not overlooked the decisions of the supreme court

respecting the action of town boards in laying out highways. In
those eases it is held that the ''determination" of the board con

sists of the making and filing of a formal order. Becker v. Jones,

163 Wis. 226. That, however, is purely statutory. If the law
governing your board, like the statute governing the action of
a town board, required your board to "make and sign an order"

and required such order to be "filed and recorded" (sec. 1269,
Stats.), of course you would have to follow the statute, and a
failure to do so would probably be a jurisdictional defect. Even

in the case of a town board, however, our court has held that al
though the statute expressly requires an order to be signed by
the members of the board, the making out and signing of the

order is merely clerical and may be done by the members indi
vidually at some date subsequent to the meeting. Sharpe v.
Hasey, 141 "Wis. 76, 81. The court there said:

a* * # entertain no doubt that the determination to

lay out the highway must be made and the required order must
be agreed upon at a legal meeting of the board. Whether, after
such proceedings are had, it is necessary that the formal action
should be reduced to writing in the form of an order and be
actually signed at a board meeting is another question. The de
cision of the board acting as such is the essential thing. What
follows in the way of making that decision effective and a proper
matter of record is of a clerical character, and the necessity for
community rather than individual action is not apparent."

It is my opinion, therefore, that the orders of your board may
properly be dated as of the date on which the last signature is
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affixed, and that that is a more accurate and truthful practice

than to date the order back to the day of the board's meeting.

Since the legal purpose of the order is to serve as evidence and

notice of what the board did at its meeting, the order should—
simply for the sake of completeness and not as having any

bearing on the validity of the board's action—state when and

where the meeting was held at which the determination was

reached.

RMH

Public Lands—Islands—Whether state has title to island in

lake at point where original government map shows no lake,
depends upon whether original survey was incorrect or whether

lake has been created since survey was made.

March 11, 1922.

Conservation Commission.

You have asked my opinion as to whether the state has title
to an island known as Kaminski Island, in Bastian Lake, Iron

county, under the act of congress of August 22,1912 (37 Stats, at
Large 324), which grants to the state for forest reserve purposes

''the unsurveyed and unattached islands in inland lakes north of
the township line between towns 33 and 34 North in the state
of Wisconsin."

The facts as I gather them from your letter and accompany

ing documents are as follows: When the original government
survey of this region was made the lake was platted and mean
dered as a single body of water running in a northeasterly-
southwesterly direction, and the tracts of land bounding it were
designated as Lots 1, 2, 3, 4 and 5. The lake as it actually exists

at present consists of two well-defined bodies of water lying in
the same general locality as the lake shown on the original map,
and connected with each other by a narrow neck of water; but
instead o'f conforming to the boundaries shown on the govern
ment map the lake covers a portion of the tract designated as
Lot 5 on the map, and within the portion so designated on the
map lies an island a little over half an acre in area called
Kaminski Island. A certain hunting club claims ownership of
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the island through a deed held by them to Lot 5. The question

to be determined is whether title to the island follows the title

to Lot 5 or is independent thereof.
Whether the presence of the lake on what is shown on the

map as dry land is due to error of the government surveyor or to

a change in the location of the lake does not appear from the file
submitted to me. Your letter seems to lean both ways on this
proposition, for you state:

"It seems as though there is a considerable bay or addition
to the original lake as platted, which is now known as Bastian
Lake. A part of this water flooded back over what has been
platted as lot five on the original survey. There are no indica
tions or reasons why this additional water should appear at this
time. In fact, the indications are that this bay or additional lake
existed when the original survey was made, but that it was either
overlooked or considered a widening in the river."

In view of this uncertainty as to the history of the island, I

shall consider the question under four separate assumptions of

fact, as follows:

1. That at the time of the survey the lake and island existed

as they are now, but the surveyor simply failed to take note of
them.

2. That at the time of the survey the lake existed as it is now,

except that the land which is now the island was submerged.

3. That at the time of the survey the island was in existence

but was located in a river which has since widened out into a

lake.

4. That the government map shows the situation as it actually
existed at that time; but the lake has since overflowed the portion
of Lot 5, which is now lake bottom.

1. The first situation assumes that the physical conditions
were the same at the time of the original survey as they are now,
and the government surveyor simply made an error. The case

then falls within the following rule of law laid down by our

supreme court, in Brown v. Dunn, 135 Wis. 374, 377:

"It is established as a general rule of law, both in our own
court and in the courts of the United States, that where by the
original survey and government plat a tract of land appears to
have as its boundary a body of water, such body of water is a
natural monument and will constitute the boundary, however
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distant or variant from the position indicated for it by the
meander line, and hence will control as a call of the survey over
either distances or quantity of land designated in the conveyance
or on the government plat."

See, also, the recent case of Greene v. United States, 274 Fed.
145, which contains an excellent review of the federal cases on
this subject.

Lot 5 was intended by the surveyor to consist of a tract of land
bordering on the northeast shore of the lake. The boundary of
the lot was intended to be the lake shore, not the particular

meander line drawn by the surveyor upon his map; hence, as our
supreme court said in the case quoted above, the shore of the
lake "will constitute the boundary" of lot 5, "however distant
or variant from the position indicated for it by the meander
line." Kaminski Island was outside of this boundary line and

was never a part of Lot 5. Being no part of Lot 5, it did not
pass with the conveyance of that lot. It was simply an unsur-
veyed island, and if—as I assume the fact to be—the government
did not subsequently survey it or grant it to some one, it re
mained an unsurveyed island in the ownership of the United
States until 1912, when it passed to the state of Wisconsin by
virtue of the act of congress already referred to.

2. The second assumption is that the lake existed in its present
form at the time of the government survey, but the island did not
appear in it until later. In this situation the same reasons exist
as in the previous case for holding that the land which finally
became an island was never a part of Lot 5. There is an addi
tional reason, however, and that is that since the land which is
now the island was then part of the lake bed, it belonged to the
state of Wisconsin from the beginning. The fact that it was
platted as dry land when it was in fact submerged land has
no effect on the title.

"* * * If it is shown upon the government plat to be land
and it is sold as such, but in fact it is within the boundaries of a
lake, the paper purporting to convey title thereto is a nullity."
Illinois Steel Co. v. Bilot, 109 Wis. 418, 434.

Hence, under the state of facts now assumed, the submerged
land which was platted as dry land has been at all times the
property of the state of Wisconsin, and when the island emerged
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from the water the state continued to be owner of its soil. Hoi-

man v. Hodges, 84 N. "W. 950 (la.).

On these facts, the state's title to the island is not derived

from the act of 1912, but has existed since the state was or

ganized.

3. The third situation assumes that the island was in existence

when the original survey was made, but that it was then located

in a river which has since broadened out into a lake. The river

in that case would necessarily flow through Lot 5, and under well

settled rules of law title to the island would be in the owner of

Lot 5. Chandos v. Mack, 77 Wis. 573; Franzini v. Layland,
120 Wis. 72; Farris v. Bentley, 141 Wis. 671.

Title having become vested in the owner of Lot 5 while the

island was still located in a river, it would not, of course, become

divested by the change of the river into a lake.

4. The fourth assumption is that the government map cor
rectly represented the situation as it then existed, but that since

that time the waters of the lake have advanced in such a way as

to cover a considerable portion of Lot 5, but have never covered

the island. In that situation title to the island is in the owner

of Lot 5. If the government plat was correct at the time it was
made, then Lot 5 included the half-acre that is now Kaminski

Island. As fast as water encroached on Lot 5 and submerged it,

the title to the submerged portions passed from the owner of
the lot and became vested in the state; but the portion which is

Kaminski Island never did become submerged, and hence the
title to that particular tract never left the former owner. It

has been held in New York and Illinois that under such circum

stances, even if the entire tract becomes submerged, an island

subsequently reappearing continues to belong to the former
owner. Mulry v. Norton, 100 N. Y. 424; Chicago v. Ward, 169

111. 392.

The contrary rule seems to be adopted in Missouri. Cox v.
Arnold, 129 Mo. 337.

Whatever may be the rule if the island reappears after having

once been submerged, it is clear that if the island was formerly
a part of the mainland and never did become submerged it
belongs to the owner of the mainland.

From the foregoing you will observe that my conclusions as to

the present title to the island depend upon its history. If the
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government map was incorrect when made and the lake then

existed substantially as it does now, the island, in my opinion,
belongs to the state of Wisconsin. If the government map was
correct when made and the present situation is the result of
changes in the location or character of the lake, then the island
belongs to the owner of Lot 5 or his grantee. I judge from your
letter that the state is not in possession of the island at the pres
ent time so that, in order to oust the present occupant, it would
be necessary for the state to prove its title. The burden would,
therefore, be upon the state to show that the original government
map was incorrect when made. Whether that can be done, or

whether the value of the island would warrant the expense of the

necessary investigation and litigation, are matters primarily for

you to determine.
RMH

Education—Teachers' Retirement Fund—One who after leav

ing state continues to teach is not entitled to withdraw funds.

March 14,1922.

Annuity Board.

You have asked my opinion as to the meaning of the words

"ceased to be employed as a teacher" in sec. 42.49, Stats., which

is a- part of the state retirement law. The section in question

provides that a member who has ceased to be employed as a
teacher is entitled to withdraw the accumulation from his own

deposits in the state retirement fund and, under certain circum
stances, the accumulation from the state deposits. The question
is whether a person who has ceased to teach in Wisconsin but is
continuing to teach in some other state or country has "ceased

to be employed as teacher'' so that he is entitled to withdraw his
money which he has in the fund.

Sec. 42.20 defines a teacher as

"any person legally or officially employed or engaged in teaching
as a principal occupation."

The same section defines teaching as

"the exercise of any educational function for compensation in
any of the public schools, the normal schools or the university,
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or in any school, college, department or institution, within or
without this state, in instructing or controlling pupils or students
or in administering, directing, organizing or supervising any
educational activity."

From these definitions it is apparent that a person does not
cease to be employed as teacher until he ceases to be "employed
or engaged in teaching," and since teaching is expressly defined
to include employment either udthin or without the state, it
follows that a person who after leaving this state continues to
teach in another state or country has not ceased to be employed
as teacher and is not entitled to withdraw funds under sec.
42.49.

RMH

Municipal Corporations—Cities—Villages—Public Officers—
County Board—Village Trustees—Term of supervisor in city
having commission form of government is one year.

Village with population betAveen 250 and 350 should reduce
its trustees from six to two by electing one trustee each year.

March 15, 1922.

Robert E. Kennedy,

District Attorney,

Superior, "Wisconsin.

You ask to be advised of the opinion of this office relative to

the term of office of supervisors, and especially of the supervisors
from the city of Superior.

The statutes on this subject are in confusion, but after a care
ful and repeated examination of the provisions which are be
lieved to be controlling Ave have come to the conclusion that the
term of supervisors in Superior is fixed by statute at one year.
Par. (b), subsee. (5), sec. 62.09, Stats., reads, in part:

li* * • The term of supervisors shall be one year unless
otherwise provided pursuant to paragraph (d) of subsection (2)
of section 59.03. The council may by ordinance provide a differ
ent term for such officers or any of them, * * *."

Said par. (d), subsec. (2), sec. 59.03, no longer empowers the
county board to make the term of super\'isors three years.



Opinions of the Attorney-General 231

Therefore, the reference to said par. (d) may be disregarded.

The power of the county board in that regard was withdrawn

by ch. 238, Laws 1921. The e.Kception was wiped out.
You say that Superior is operating under a commission form

of government, but I think that fact does not militate against

the conclusion above announced. Ch. 63, Stats., prescribes the

commission form of government for cities. The only charter
officers required to be elected by the voters at large are the
mayor and eouncilmen. Sec. 63.03 says;

"Any law applicable to any city before its reorganization
and not inconsistent with the provisions of this chapter [63]
shall apply to and govern such reorganized city."

We construe this enactment to make the general charter provi

sion relative to supervisors applicable to cities under the com
mission form.

You suggest that the words,

"and in case of supervisors elected for a part of a city or ward
or an incorporated village or part thereof, shall be elected for
the same term as offieers of such city or village,''

found in sec. 2, ch. 238, Laws 1921, should be read to cover the
case of a supervisor chosen for an entire ward. The language
found in subsec. (2), sec. 59.03 makes such interpretation im

possible, it seems to me. The provision which you quote is in
tended to care for situations presented by a city ward or village

lying partly in two counties.
Said subsec. (2) prescribes the membership of county boards

in counties other than Milwaukee. That body is made up of

(a) the chairman of the several towns and,

(b) "of a supervisor from each city ward or part of city ward
in the county;" and

(c) "a supervisor from every incorporated village or part of
such a village in the country," and

(d) "A supervisor for a part of a city ward or a part of an
incorporated village in the county shall be elected by the electors
of such part of ward or village at the same time and in the same
manner that city and village officers are elected."

Prior to the enactment of ch. 159, Laws 1921, villages with a
population of 250 had six village trustees. That chapter made
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the number of trustees two for all villages with a population of

350 or less, but made no provision for diminishing the number
of trustees in villages having a population between 250 and 350.
We have heretofore advised* and are now of the opinion that

the change in number should be brought about by the election
of one trustee on the 4th of next April and of another trustee a
year later. The result of that plan would be a village board of
four trustees for a period of one year.

EEB

Bonds—Education—County Training Schools—Money col
lected to pay bonds for training school when no longer needed
may be turned into general fund of county.

March 15, 1922.

Charles E. Lovett,
District Attorney,

Park Falls, Wisconsin.

In your recent letter you refer to the opinion of this depart
ment given to you on questions submitted under date of January
19,t and you submit the following question:
You state that the bond issue for the county training school

was adopted three years ago and the county officers have each
year been putting on the tax roll the amount authorized by the
resolution so that now they have a fund of some thousand dollars

on hand which has been created by this tax levy, and are at a loss

to know what disposition they are authorized to make of this
money. In your former letter you state that your county has
decided to discontinue the county training school and for that
reason you do not need the money for which it was levied.
It seems to me that the statute gives the answer to your ques

tion. Sec. 67.10 provides in part as follows:

•Page 132 of this volume.
tPage 53 of this volume.
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"(3) Borrowed Money Fund, Source and Use. All bor
rowed money shall be paid into the treasury of the municipality
borrowing it, be there kept until used in a fund separate and
distinct from all other funds, be used for the purpose for which
it was borrowed, and for no other purpose except as provided
otherwise by subsection (4) and be withdrawn only upon orders
or warrants made payable out of said fund and expressing the
purpose for which they are drawn.
"(4) Sinking Fund, Sources AND Uses, (a) Every county,

town, city, or village indebted on account of outstanding muni
cipal bonds shall immediately after the issue of such bonds
establish in its treasury a fund separate and distinct from every
other fund, designate it as the sinking fund for the particular
bond issue, describing it, upon which the indebtedness arose, and
shall maintain such fund until such indebtedness is fully paid
or otherwise extinguished. The sources of said fund shall be:
"First. All moneys accruing to the borrowed money fund

prescribed by subsection (3) which at any stage are not needed
and which obviously thereafter cannot be needed for the purpose
for which the money was borrowed.

<(* * *

"(e) Any surplus in the sinking fund after all of the bonds
for the payment of which the fund was instituted have been
paid and canceled, and after all investment of the second or
third class have been finally disposed of or realized upon, shall
be carried into the general fund of the municipal treasury.

Under these provisions you are authorized to place this money
in the sinking fund for the purpose of repaying indebtedness,
and after all indebtedness is paid and you have no further use

for the balance, such balance may be put into the general fund
of the municipality.

JEM

Puhlic Oncers—County Board—Special Keeiingis^Special
meetings of county board may not be called or provided for by
ordinance or resolution; such meeting may be called only in
manner prescribed by sec. 59.04 (2), Stats.

March 15, 1922.

M. J. Paul,

District Attorney,

Berlin, "Wisconsin.

Under date of March 13, 1922, you submitted the following:
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"Can the county board at the annual November session pass
a 'legal' resolution that the county board shall hold a special
meeting on the second Tuesday of May, in each year, such rule
to remain in force until changed by the action of the board?
Under such a resolution could the board legally meet without
doing any further in the way of providing for such special meet
ing?"

It is the opinion of this office that both of your questions must

be answered in the negative. Special meetings can be had only

in the manner provided by statute and our statutes leave no
room for doubt on how special meetings of the county board

may be called.

"(2) A special meeting of any county board shall be held
only upon a legal request of a majority of the members thereof
addressed and delivered to the county clerk and specifying the
time and place of such meeting. • ♦ * Upon receiving such
request, tlie county clerk shall forthwith mail to each member
of the board notice of the time and place of such meeting."
See. 59.04.

a# * * statutes of the various states usually pre

scribe the manner in which a special meeting of the county board
shall be called; and where this is the case such manner must be
followed, and a special meeting held without the observance of
such statutory requirements wiU not be legal, nor will the busi
ness done thereat be binding." 15 C. J. 463.

"* * * It has been held that the question of notice is im
material where all the members of the board were present at a
special meeting in pursuance to a previous resolution and all
waived notice." 15 C. J. 464, citing Beid v. Lincoln County,
125 Pac. 429.

EEB

Bonds—Public Officers—State Treasury Agent—Special State
Treasury Agent—Surety is bound only for term for which

officer is appointed; upon reappointment of officer new bond is
necessary.

March 16, 1922.
C. B. Ballard,

State Treasury Agent.

Your letter of March 9 raises the following questions:

"First: Does the law require a bond for each term for which
a person is appointed, or does a bond hold as long as such official
remains in office?
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"Second: Does this same rule apply to special state treasury
agents who are appointed by the treasury agent and are respon
sible to him; that is, is it necessary for a deputy agent to furnish
a new bond at the end of each term for which he was ap
pointed V

The obligation of the official bond of an appointive officer
whose term is fixed by law extends only to that particular terra.
The reappointment of the person to the same office does not
have the effect of extending the obligation of the surety beyond
the expiration of the original term. If authority is required
for this proposition, it will be found in 22 11. C. L., sec. 201,
Steams on Suretyship, second ed., sec. 156. A slight limitation
not material to this question is placed upon this rule in Super-
visois V. Kainie, 39 Wis. 468.

The term of office of the state treasury agent is for a fixed
period. Sec. 1579, Stats.

It also appears from your second question that the term of
the deputy expires at a fixed time. It follows that in both of
the cases put by you the bond is binding upon the surety for the
one term only and a new bond is required upon reappointment
to the same office.

CGM

Legislature—FuUic PrinhngF—Legislative journals, session
laws, blue books, and "Wisconsin statutes need not be furnished to
such members of legislature, 1922 Special Session, as were sup
plied copies as members of regular session, 1921.

March 16, 1922.

Honorable J. D. Morrissey,

Superintendent of Public Property.

Sec. 35.84, Stats., provides:

"Immediately after the receipt of public, printing by the
superintendent of public property he shall make distribution
thereof as follows:

< (* * *

"(3) Of the legislative journals in book form, one copy to
each state officer and each senator and assemblyman applying
therefor, and to each member, officer, journal clerk and index
clerk of the next succeeding legislature applying therefor;



236 Opinions of the Attorney-General

"(4) Of Wisconsin session laws, one copy to each member
and officer of the legislature enacting them, four copies to each
chief clerk of the next succeeding legislature, • ♦

(< * * *

" (6) (a) Of Wisconsin statutes, one copy to each state officer
and each senator and assemblyman applying therefor and to
each member and officer of the next succeeding legislature ap
plying therefor; four copies to each chief clerk of such legisla
ture; • * *.
(<« * *

"(14) Of the Wisconsin blue book, one copy to each state
officer other than member of the legislature, to each member,
officer, employe of the next succeeding legislature, * • •
and to each member of the legislature upon requisition therefor
not to exceed two hundred copies, to be delivered to himself or
as he may direct, and to each officer of the legislature, fifty copies
to be delivered to himself, and to each employe of the legisla
ture, one copy."

In your letter of March 16 you state that the members attend
ing the regular session of the 1921 legislature were furnished
with copies of the statutes of 1919 and other printing required
by the statutes, and you desire my opinion as to whether a spe
cial session of the legislature having been called, you are required
to furnish the members with copies of the statutes of 1921, and
other printing which was furnished the members at the time

of the regular session of 1921.

You are not required to duplicate printing already furnished,
that is to say, of the legislative journals referred to in sec. 35.84,
subsec. (3), of the Wisconsin session laws of 1921 referred to in

subsec. (4), and of the Wisconsin blue book referred to in
subsec.. (14), you are not required to furnish copies to such
members of the legislature as you have already supplied with
copies thereof upon their application or requisition. You are
required by see. 35.84, subsec. (6), par. (a), to furnish one copy
of the 1921 statutes, immediately after receipt thereof, to each
senator and assemblyman of the present legislature who applies
therefor, and you will also be required at the 1923 regular ses
sion of the legislature to furnish each member and officer thereof
applying therefor a copy of said 1921 statutes, regardless of
whether he received a copy thereof as a member of the 1921

legislature, because such will be members of the next succeeding
legislature and entitled to the distribution under the same pro-
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visions of the law that the members of the present legislature

were entitled to the distribution of the 1919 statutes, they being

the members of the legislature next succeeding the 1919 legis

lature. The calling of a special session does not affect the ques
tion.

WJM

Criminal Law—Intoxicating Liquors—Fuhlic Officers—Jus

tice of the peace who does not give notice to district attorney

required by sec. 4769 may be prosecuted under sec. 4550 and is

liable to removal from office by circuit court under sec. 17.13.

March 16, 1922.

Hy p. Schmidt,

District Attorney,

West Bend, Wisconsin.

In your recent letter you submit the following question:

''Does sec. 4769 apply to the present prohibition law, and
if so, how can the district attorney enforce this section? If
this section does not apply, how is the district attorney advised
of the pendency of cases in circuit court sent up from the justice
court ?

Sec. 4769 reads thus:

" In all cases arising under this chapter it shall be the duty of
the justice of the peace acting to summon the injured party and
all others whose testimony may be deemed material as witnesses
at the trial and to enforce their attendance by attachment if
necessary. And in any case for any violation of a law of the
state relating to the sale of intoxicating liquors and drinks to
give notice thereof to the district attorney of the county and to
delay the proceeding a reasonable time for him, or for some at
torney in his behalf and upon his written request to appear and
conduct'the same on behalf of the state."

This statute is> broad enough to apply to the present prohibi
tion law. If the justice of the peace does not comply with this
provision he may be liable for violation of sec. 4550, which pro
vides :

"Any person mentioned in section 4549 * • * who shall
refuse or wilfully neglect to perform any duty in his office re-

IG
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quired by law, • • * shall be punished by imprisonment in
the county jail not more than one year or by fine not exceeding
five hundred dollars."

You will note, however, that this does not apply to village
officers, and therefore does not apply to justices of the peace

in villages. It does, however, apply to justices in towns and

cities. As the givng of the notice is an administrative duty and

not judicial, the justice who violates this provision in towns and
cities may be prosecuted under said sec. 4550. A justice may
also be removed from office for such violation of the statute by

the circuit court under the provisions of sec. 17.13.

JEM

Bonds—Bridges and Highways—Highway Bonds—Statutes

do not require advertisement or competition in sale of county
highway bonds; and where resolution of board requires publica

tion of notice of sale and such publication is had but all bids
received in response thereto are rejected, bonds may be sold over

counter without further notice.

March 16, 1922.

Ray C. Twining,

District Attorney,
"Watertown, Wisconsin.

The Jeffer.son county highway bonding resolution designated

the officers who should sell the bonds and provided that the
bonds should be sold

"after having been advertised in one or more newspapers pub
lished in said county once in each week for not less than three
weeks.''

Those officers published such an advertisement and invited sealed

bids for the purchase of $855,000 of these bonds. Bids were
received but were all rejected. Following such rejection an

oral offer was made to purchase $50,000 of the bonds.

You ask to be advised whether under these conditions those

officers may sell the $50,000 of bonds on the oral offer and may

they proceed to sell the bonds over the counter at private sale.
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It is the opinion of this office that all parts of your question

are to be answered in the affirmative. The statutes do not re

quire that the sale of bonds shall be advertised or that sealed
bids shall be invited or that the bonds shall be sold to the highest

bidder. In making a sale those officers act as the agents of the

county board and consequently are to be controlled by the direc

tions of the board. The resolution merely requires that before

sale is made notice of the intention to sell the bonds shall be

advertised in a newspaper for not less than three weeks. Such

advertisement has been made. Its purpose was doubtless to in

form the public that the bonds were about to be offered for sale.

Nothing could be gained by a readvertisement unless it be that

the officers might change the wording thereof or announce the
plan they propose to pursue in the event that no sale or com

petitive bid was found acceptable. Wg do not think the officers
are required to take such action, but may proceed with the sale.

EEB

Corporations—Amendment to articles of organization of Min

nesota corporation authorized to do business in this state should
be filed with secretary of state within thirty days after its filing
with secretary of state of Minnesota.

March 20, 1922.

Honorable Elmer S. Hall,
Secretary of State.

I am in receipt of your inquiry of March 15.

Subsec. 5, sec. 1770&, Stats., provides:

"All amendments to the articles of association or incorpora
tion made subsequent to the first filing with the secretary of state
shall be certified to and filed in the same manner as the articles

of association or incorporation, and shall be so filed within thirty
days after the same have been filed with the secretary of state
or other proper officer of the state wherein the corporation is
organized. * * * In case of failure to file amendment, as
above stated, the corporation shall pay to the secretary of state,
on filing said amendment, a penalty of twenty-five dollars."
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It appears from your inquiry that the Minneapolis Threshing
Machine Company, a Minnesota corporation, has sent to your

office for filing a certified copy of an amendment to its articles

of organization, which said amendment was filed with the secre
tary of state of Minnesota, January 26, 1922, and that the claim
is made that no penalty need be paid in this case because the

said amendment was not filed with the register of deeds of the

home county of the corporation more than thirty days prior to

its being filed with the secretary of state here.

Sec. 6148, general statutes Minnesota, provides that the cer

tificate of every corporation shall be filed for record with the

secretary of state, and that after it is recorded he shall certify

that fact thereon; that after such record, such certificate shall be
filed for record with the register of deeds of the county of the

principal place of business as specified in the certificate.

Sec. 6149 provides:

"Every such certificate of incorporation shall be published
in a qualified newspaper in the county of such principal place of
business, for two successive days in a daily, or for two successive
weeks in a weekly newspaper. Upon filing with the secretary of
state proof of such publication, its corporate organization shall
be completed."

See. 6185 provides that amendments shall be

"filed, recorded, and published in the manner prescribed for
the • • • filing, recording, and publishing of a like original
certificate."

The contention is that the amendment does not become effec

tive in Minnesota until it has been recorded with the proper

county official.

Under sec. 1772, Stats., subsec. (7), the articles of organiza

tion of a domestic corporation certified by the secretary of state

must be filed and recorded with the register of deeds of the

county in which such corporation is located within thirty days,
and until they are so left for record the corporation shall have
no legal existence. This corresponds with the provisions of the

Minnesota laws with reference to filing with the register of
deeds. The filing with the secretary of state of this state must,

in my opinion, be done within thirty days from the time of the
filing, which corre.sponds with the filing with the secretary of
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state in our state of an amendment to articles of incorporation.
Whether the amendment has become effective when such filing is

made here is not the question.. The secretary of state of Minne

sota corresponds to the secretary of state of this state, while
the register of deeds of any particular county in Minnesota does
not correspond with the secretary of state of this state and is
not the "other proper officer of the state" referred to in suhsec.
5, sec. 1770&. In my opinion, in this instance the Minneapolis
Threshing Maching Company must pay the $25 penalty or this
amendment cannot be accepted by you.

It is significant, as referred to by you, that there is nothing
upon the papers sent indicating when this amendment was filed
with the register of deeds in Minnesota, or that it has ever been
so filed, although it does show that proof of publication was filed
January 19, 1922. This would perhaps raise the presumption
that the amendment had been filed with the register of deeds and
recorded before that date.

WWG

Education—Transportation of Pupils—School district which
does not furnish transportation to children between ages of four
and twenty residing within district and over two miles from
school must compensate parents who transport such children to
school.

March 21,1922.

!E. E. Jedney,
District Attorney,

Black River Falls, Wisconsin.

In your letter of March 18 you ask whether parents who trans
port their children to school, the school being located more than
two miles from their home, are entitled to collect compensation
from the school district in case the children are below the age
of six years. You say the district in question is not a consoli
dated district but an ordinary school district.

Sec. 40.16, .subsee. (1), contains two paragraphs, one of which
applies to consolidated school districts only and the other to all
school districts. Par. (a), relating only to consolidated dis-
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tricts, requires transportation to be furnished by the district

to those children between the ages of six and sixteen who reside

more than two miles from the school. Par. (b), applying to all

school districts, makes it lawful for the electors of the school

district to furnish transportation for

"any or all of the children of school age residing in the district
for whom transportation is not required by law"

and farther provides that if the electors have failed or refused

to provide transportation for children living more than two
miles from school, the parent may transport such children and

receive compensation from the district.

Thus the law positively requires transportation to be fur

nished to children in consolidated school districts but limits the

requirement to children between six and sixteen years of age.

In ordinary school districts, or in the case of children under six

or over sixteen in consolidated districts, the law does not require

transportation to be furnished by the district but provides that

if the parents furnish such transportation, the district must

compensate it. In such cases, it seems clear to mc that all chil
dren of school age—which under sec. 3, art. X, Const., means
all children between the ages of four and twenty—are included
within the statute.

RMII

Courts—Clerh of Circuit Court—Public Officers—District At
torney—Justice of the Peace—Undersheriff—Offices of justice
of peace and undersheriff arc not compatible.

Clerk of circuit court may be paid wholly by salary or partly
by salary and partly by fees.

District attorney should study questions before advising or
consulting with attorney general, and should give him benefit
of such study.

District attorney .should not act as relay for questions raised
by persons not entitled to services of attorney general.

District attorney should advise county officials and as rule
refrain from submitting questions to which he knows answers

to reasonable certainty.

trSy
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March 21, 1922.

C. B. W. Ryckman,

District Attorney,

Clayton, "Wisconsin.

Under date of March 17, 1922, you ̂ ^Tote the attorney general
as follows:

"I have been requested by the county board to ask for an
opinion on the following question: Can a man hold the office
of justice of the peace and undersheriff ? They seem to prefer
your opinion to mine. This justice also acts as municipal
judge."

That is very complimentary, but if all county boards and dis
trict attorneys favored this office in like manner we would be
overwhelmed with kindness and hard work.

It is our opinion that the two offices mentioned are incom
patible and therefore cannot be held simultaneously by the same
person. State v. Jones, 130 Wis. 572; State ex rel. Knox v.
Hadley, 7 Wis. 700; V Op. Atty Gen. 582 and 562 j VIII Op.
Atty. Gen. 276.
The sheriff and his undersheriff and deputies are required to

"serve or execute according to law all processes, writs, precepts
and orders issued or made by lawful authority"

and delivered to them. Sec. 59.23.

The undersheriff is a peace officer. It is his duty to serve
criminal warrants placed in his hands, and also to arrest without
a warrant persons found in the commission of crime, and to take
them before the nearest magistrate. Defendants have a right
to change the venue in both civil and criminal cases. It is plain
that the deputy sheriff could not take a prisoner before himself
as justice of the peace or municipal judge, and therefore to a
certain extent by holding both offices he reduces the number of
justices of the peace available for the work of that office in his
town or village. The undersheriff is to execute the orders of
the court. He cannot act both as court and executioner in any
case. Where he arrests a person in the act of committing an
offense he may be the only witness and certainly cannot swear
himself and testify in his court.
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We think there is no doubt that the two officers cannot be held

by the same person. Should a person holding one of those
offices accept the other, his qualifying for the second office would
have the effect of vacating the first one.
In another letter on the same day you wrote as follows:

"I am instructed to ask whether a clerk of circuit court, work
ing on salary and foe basis, is entitled to per diem for him
self and deputy during court session and to fees for other work
for the county calling for fees?"

I am not sure that I understand your question. If you mean
to inquire whether a clerk of the circuit court may be paid in
part by salary and in part by fees, the answer is yes.

" (5) The county board may at any time change the compensa
tion of any county officer from fees collected and retained by him
to a salary, and may fix the annual salary of such officer. * * •
The county board of any county wherein such change has been
made may at any time change the compensation of any such
officer from a salary to fees collected or to part salary and part
fees collected; but no change of compensation shall be made
during the term for which any such officer was elected or ap
pointed except as provided in this subsection." Sec. 59.15.

The fact that you wrote two letters on the same day at the
behest of county authorities asking for opinions from the at
torney general is sufficient warrant, I think, for calling your
attention to the fact that the district attorney is the statutory
legal adviser of county officers, (Sec. 59.47, Stats.), and that the
attorney general is not authorized by statute to render opinions
to county boards or other county officers except the district at
torney (see. 14.53), and that as to district attorneys the author
ity and duty of this office is limited to advising and counseling
with them. In counseling or advising with this office it is not
fair on the part of the district attorney to throw all of the work
of examining the statutes and searching for authorities upon
the attorney general's office. Before submitting a question the
district attorney ought to do some work on it, and when he takes
counsel with this office he should give us the benefit of the study
he has put upon the subject. We think too that he should only
seek counsel here when he feels the need of it, and should refuse
to submit questions, and thereby take up the time of this office,
merely because he is asked to submit those questions. If he is
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sat^fied that he knows the answer to a question which arises in

the administration of county affairs, he should refuse to put

the question to this office, except in unusual cases or where the

circumstances rather compel such a eourse.
EEB

Intoxicating Liquors—Words and Phrases—Sheriff or other

peace officer is empowered by law to seize automobile when he
discovers any person in act of unlawfully transporting intoxicat
ing liquors therein.

Proof that automobile has been used in such traffic not suffi

cient.

''Act of unlawfully transporting intoxicating liquors" de
fined.

March 22, 1922.

Helmuth F. Arps,

District Attorney,
Chilton, "Wisconsin.

In your recent letter you request an opinion on the right of
the state to seize and confiscate an automobile under the pro

visions of subsecs. (22) and (23), sec. 1, eh. 441, laws of 1921,
being subsecs. (22) and (23), sec. 1543, Stats., the car having
been seized under the following circumstances:

"That in December, 1921, the local sheriff's officers, acting
in conjunction with the state deputies, raided a place in the
country where several parties were manufacturing and selling
'moonshine,' in wholesale quantities. The man who owned the
automobile in question was not at home at the time of the raid,
and his car was standing in the shed. We have plenty of proof
that the car has been used at numerous times during the past
year in the transportation of liquor from the place where it was
manufactured to various cities and villages adjoining the place,
but this information did not reach us until after the raid was
made. Immediately after the raid the defendant moonshiner
left the state and came back a day or two later during the night
time and removed his car to another part of the county. The
sheriff learned of this ear indirectly later on and then seized
the car. He now holds the same in his custody. The moon
shiner, having left the state, learned of the fact that the sheriff
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had seized the ear in question, which by the way is a valuable
autoraobile, and now makes application to plead guilty to the
charge of manufacturing intoxicating liquor, intending rather
to pay liis fine and regain possession of the car. No intoxicating
liquor was found in the car at the time it was seized, or at the
time the raid was made. The only evidence we have is that
during the past summer different people have seen the owner
of the car transporting liquor."

You refer to the recent opinion of our supreme court, in the
case of Eatton v. Fosnot, 185 N. W. 178, where our court defines
what constitutes a nuisance under the fish and game laws.

You ask for an opinion as to whether the automobile may be
held under the provisions of subsees. (22) and (23), sec. 1, ch.
441, laws of 1921, or whether the same must be seized while
actually used in the illicit manufacture, sale, keeping or trans
portation of intoxicating liquors.

Subsec. (22), sec. 1543, Stats., reads in part, as follows;

"Any room, house, building, boat, vehicle, air craft, or place
where intoxicating liquor is manufactured, sold or kept in
violation of any of the provisions of this chapter, * * * is
hereby declared a public nuisance, * *

Subsec. (23), sec. 1543, Stats., reads, in part, as follows:

"When the commissioner, his deputies or any peace officer
shall discover any person in the act of unlawfully transporting
intoxicating li([uors in any wagon, automobile, water or air craft,
or other vehicle, it shall be his duty to seize the same together
with any team used in connection therewith, and arrest any per
son in charge thereof. Such officer shall at once proceed against
the person arrested under the provisions of this chapter in any
court having jurisdiction; but the said vehicle or team shall be
returned to the owner upon execution bj' him of a bond with
sufficient .sureties in a sum double the value of the property,
which bond shall be approved by said officer and shall be con
ditioned to return said property to the custody of said officer
on the day of trial to abide the judgment of the court. Tlie
court upon conviction of the person .so arrested shall order the
liquor disposed of in accordance with the provisions of this act,
and unless good cause to the contrary is shown by the owner,
may order a sale by public auction of the property seized, and
the officer making the sale, after deducting the expense of keep
ing the property, the fee for the seizure, and the cost of the sale,
shall pay all liens according to their priorities, * *
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It will be observed tbat according to subsec. (22) any vehicle
where intoxicating liquor is manufactured, sold or kept in viola
tion of the provisions of the prohibition law is declared a public
nuisance, and the section provides for a fine for maintaining
such a nuisance.

Under your statement of facts it cannot be said that the auto
mobile was a place where intoxicating liquor was manufactured,
sold or kept. If such liquors were kept in the automobile they
were kept there for the purpose of transportation only. Any
unlawful transportation of intoxicating liquor in an automobile
is made an offense under the provisions of subsec. (23). Ac
cording to your letter the automobile at the time of the raid was
found in a shed. There was no person in charge thereof, and
there was no intoxicating liquor contained therein.

It does not appear from your statement of facts that there
is any proof to the effect that any of the "moonshine" which
was seized on said raid was ever kept in said automobile. In
the absence of such evidence, it is clear to my mind that subsec.
(22), above quoted, does not apply, and the automobile cannot
for that reason be declared to be a public nuisance. Neither can
the automobile be held subject to a lien and subject to sale for
any fines or costs which may be assessed against the person
found guilty of maintaining such nuisance.

The word "act" is defined in Webster's New International
Dictionary as:

"That which is done or doing; • • • a performance; a
deed."

Subsec. (23) of said chapter clearly means that the person
in charge of the automobile must be actually engaged in the
transportation of intoxicating liquors. I find nothing in the
sections referred to from which it may be reasonably inferred
that an officer charged with the enforcement of the prohibition
law may seize an automobile, which, at some previous time,
either to his knowledge or upon complaint of some other person
has been unlawfully used in the transportation of intoxicating
liquors.

Where an officer discovers a person in the act of unlawfully
transporting intoxicating liquors, it amounts to a violation of
law in his presence, and he is not only warranted but is in duty
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bound to arrest the person in charge thereof and to seize the
automobile. It has been expressly held that in order to warrant

an ofScer to seize an automobile used in the unlawful trans

portation of intoxicating liquors a violation must have taken

place in the actual presence of such officer. See Stanley v. State,
200 Pac. 229.

Although there may be plenty of proof that the car has been

used at numerous times during the past year in the unlawful

transportation of intoxicating liquors, such proof does not under

the law of this state warrant an officer in seizing or holding the
same. It is essential that the officer discover the person in the

act of unlawfully transporting intoxicating liquors in order to

warrant him to not only arrest the person in charge thereof,

but also to seize the automobile.

In the case of Hatton v. Fosnot, decided by our supreme

court, November 15, 1921, and cited in your letter, the plaintiff
brought action against the defendant to recover a Winchester

rifle which the defendant had seized, and on the alleged ground

that the same had been used in violation of ch. 29, Wis. Stats.,

the chapter relating to fish and game. The court held under the
facts in the case that the gun in question was not actually used
in unlawful hunting, and that it was not, therefore, a nuisance.

I quote the following from the opinion, pp. 179-180:

''It is essential, therefore, in order to support the taking by
defendant in this particular case, that the fact exist that at
or about the time of the taking the firearm was being used by
the owner or possessor thereof in actual and unlawful hunting.
The use must be actual in order to make it an unlawful use. To
become the public nuisance by virtue of such statute, and thereby
subject to seizure, there must be actual use within the ordinary
and reasonable understanding of the term ■ * * * Under
this view we are of the opinion that, at the time defendant made
the seizure of the rifle then in plaintiff's possession it was not at
such time in actual use in unlawful hunting, and therefore
was not a public nuisance subject to seizure."

It seems to me that this opinion is decisive of the question
submitted in your letter. The view taken by our supreme court

in said case would be more strongly supported by the language of

subsec. (23), above cited, for the statute explicitly declares under
what conditions an officer is justified in making a seizure.
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It is iny opinion, therefore, that the car in question should
not have been seized unless actually used in the illicit manufac

ture, sale or transportation of intoxicating liquors, and that it
cannot be held under the provisions of either subsee. (22) or

subsec. (23), sec. 1, ch. 441, Laws 1921.
JTD

Constitutional Law—Legislature—Special Sessions—Taxation

—Income Taxes—Although caU for special session of legislature

specifies in minute detail laws which governor wishes enacted,

legislature has power under sec. 11, art. IV, Const., to enact any
law designed to accomplish objects of legislation suggested in

call.

■ March 23, 1922.

Honorable W. H. Edwards, Chairman,

Assemhly Committee on Taxation.

The governor of the state has convened the legislature in spe
cial session to consider and act upon the following subjects of

legislative business, to wit:
(1) To repeal the provisions of the statutes which prohibit

public officials from divulging or making known information in
connection with any income tax return, and iik particular to
repeal sec. 71.20, Stats., known as the "Secrecy Clause."
(2) To amend sec. 71.10, Stats., by striking out the words

"three years" wherever found therein, and inserting in lieu
thereof the words "six years," to the end that the tax officials
therein mentioned may go back not less than six years previous
to the year for which an income tax statement is returnable in
correcting over- or under-assessed income returns, or in making
assessments where no assessment has been made.

(3) To amend see. 71.11, Stats., by striking out the words
"three years," wherever found therein, and inserting in lieu

thereof the words "six years," to the end that the tax officials
therein mentioned may go back not less than sis years previous

to the year for which an income tax statement is returnable in
correcting over- or under-assessed income returns, or in mak
ing assessments where no assessment has been made.
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(4) To provide that the respective taxation authorities men

tioned in said sees. 71.10 and 71.11, Btats., in cases where there

has been an over- or under-assessed income assessment, or where

no assessment has been made, or where the income tax return

is incorrect, due to an intent on the part of a corporation, joint
stock company or association, or any officer or agent thereof, or
individual, to defeat or evade the assessment required by law,

shall be required to review all of said returns and make the
proper assessment for all years for which an income return or

assessment should have been made; and providing that where

any fraudulent return or statement has been made or withheld

with intent to defeat or evade the assessment required by law,

the assessment shall be made and entered upon the assessment
roll in the year discovered, and the normal tax thereon shall be

computed at twice the original rate, in addition to other pen

alties provided by law for making a false or fraudulent return
or statement; and providing further that the statute of limita

tions for assessment of income taxes shall not begin to run, in
any case of fraudulent return of or failure to return an income

tax, until such fraud is discovered by the taxing authorities.

(5) To transfer from the general fund to the soldiers' edu

cational bonus fund $40,000 heretofore transferred to the tax

commission from the soldiers' educational bonus fund, and to ap
propriate to the "Wisconsin tax commission a sum sufficient to
carry out the pTovisions of law relating to income taxes.

You inquire whether Bill No. 4, A., to amend subsecs. (3)

and (4), sec. 71.09, Stats., relating to the time of filing income

tax returns, by changing the time from February 15 to March
15 of each year; Bill No. 5, A., to create subsec. (9), sec. 71.09,

Stats., relating to the filing of inventories of merchandise in
connection with income tax returns; Bill No. 6, A., to amend

subsec. (4), sec. 71.09, Stats., relating to the income tax returns

of persons other than corporations, joint stock companies, and
associations, by requiring a sworn report as prescribed by the
tax commission; and Bill No. . . A. (No. 10), to amend pars, (a),

(h), (c), (d), subsec. (1), sec. 71.05, Stats., relating to income
tax exemptions, are germane to the governor's call and are sub

jects of legislative business which the legislature has jurisdiction

to consider at this special session.
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The constitutional provision by which we are to be governed
reads as follows:

"The legislature shall meet at the seat of government at such
time as shall be provided by law, once in two years, and no
oftener, unless convened by the governor in special session, and
when so convened no business shall be transacted except as shall
be necessary to accomplish the special purposes for which it was
convened." Art. IV, sec. 11, Wis. Const.

The meaning of this section is plainly expressed in ordinary
language, and its terms are not unlike other state constitutions
upon the same subject. But, as was said by the Colorado court
of a similar proclamation In re Governor's Proclamation, 35 Pac.
530, 531

"The proclamation under consideration is somewhat extraor-
dinai'y, for its minuteness of detail. Hence, the task of
construing and applying the constitutional provision to the
terms of the proclamation is attended with some difficulty. If we
construe the language of section 9 [11] with the view to sustain
the largest measure of executive control over legislative power,
we reach a certain conclusion. If we construe the language with
the view to protect legislative power against undue executive con
trol, we reach a conclusion quite different. In a free representa
tive government, like ours,—a government of distributed and
balanced powers,—the equality of the different departments of
the government, and the supremacy of each department in its
appropriate sphere, are cardinal principles, and must be main
tained, except in those instances where the constitution expressly
authorizes a departure from them. Thus, a conservative con
struction of section 9 [11] is required. In this matter, truth
lies between the extremes, and the middle of the road is the path
of safety. The governor is required to state in his proclamation
the purpose for which the legislature is to assemble in special
session, and it is provided that at such session no business shall
be transacted, other than that .specially named in the proclama
tion. The governor is thus invested with extraordinary powers.
He alone is to determine when there is an extraordinary occasion
for convening the legislature, and he alone is to designate the
business which the legislature is to transact when thus convened.
Thus far, there can be no question as to the meaning of section
9 [11]. But must we go further, and hold that the governor may
prescribe the particular way and manner in which the business
he has designated shall be transacted in all its details ? If the
session be called for legislative purposes, may the governor draft
the bills, append them to his proclamation, and require the leg
islature to pass them as prepared by himself, or not legislate at



252 Opinions op the Attorney-General

all? * * * It is manifest that such a construction would be
to destroy legislative independence, and convert members of the
two houses into mere instruments to register and ratify the
executive will; that is, to do the bidding of the governor, or not
act at all. It is true, section 9 [11] requires that the business to
be transacted at the special session shall be specially named; but
it does not require that such business shall be definitely and
particularly prescribed, in all its details, by executive proclama
tion. Legislative judgment and discretion as to the transaction
of the business specially named are certainly not inhibited at
special sessions. The legislature cannot go beyond the limits of
the business specially named in the proclamation, nor can it
legislate upon business not named in the proclamation; but
within the limits of such business it may act freely, in whole or
in part, or not at all, as may be deemed expedient, according to
its own judgment. The legislature must do this much, or the
right of legislating by the representatives of a free people at a
special session is destroyed, and all our ideas of such right are
rendered obsolete. Baldwin v. State, 21 Tex. App. 593 [591], 3
S. W. 109; Jones v. Theall, 3 Nov. 233; City of St. Louis v.
Withaus, 16 Mo. App. 247, affirmed by supreme court, 90 Mo.
646, 3 S. W. 395; State v. Shores, (W. Va.) 7 S. E. 413; Wells
V. Missouri Pac. By. Co., (Mo. Sup.) 19 S. W. 530."

To the same effect, see: State v. Clancy, 77 Pac. 312 (Mont.),

where the court said, p. 314:

u« • * governor may submit the subjects with refer

ence to which legislation is desired, but the lawmaking body
then has absolute power to construct such laws respecting those
subjects as it shall see fit (unless restrained by constitutional
inhibition), or to disregard the subjects altogether and not
enact any measures respecting them. The governor has the same
authority at a special session of the legislature that he has at a
regular session to recommend any particular measures which he
may deem expedient; but such recommendation does not measure
or limit the legislative authority. That authority is only lim
ited by the scope of the subjects submitted for consideration,
and any recommendation respecting a particular measure would
not be binding upon the legislative assembly.
"In order to determine whether a particular measure is ger

mane to the subjects stated in the governor's proclamation, it is
incumbent upon us to examine the proclamation as a whole (Chi
cago, B. & Q. R. R. Co. V. Wolfe, 61 Neb. 502, 86 N. W. 441) giv
ing to the language used its ordinary meaning. * * * To say
that because, in his proclamation, the governor specified 'general
legislation by which the bias and prejudice of district judges
be made a disqualification of such judges to try any case,' etc.,
no law enacted in pursuance thereof would be valid which did
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not expressly declare bias and prejudice a disqualification, would
be to lodge in the Governor greater power than was ever con
templated by the constitutional provision under consideration.
He cannot in advance tie the hands of the legislature. He can
not submit the draft of a proposed bill, and direct the legisla
ture to enact it, or no measure at all; but any enactment which
will meet the ends sought to be accomplished in his call must be
deemed to be embraced within the limits of the subjects sub
mitted for consideration. That a liberal rule for the interpreta
tion of these proclamations has been generally applied, to the end
that the legislation enacted in pursuance thereof be operative,
is apparent from the adjudicated cases."

"The call or proclamation should be reasonably construed so
as to bring the act within its meaning if possible. Where a gen
eral object is described, the legislature is free to determine in
what manner such object shall be carried into effect. In deter
mining whether a given act is germane to the objects stated, the
entire proclamation should be considered." 36 Cyc. 945.

Applying the foregoing principles to the question submitted
by you, we must first ascertain from the bills suggested by the

governor in his proclamation the purpose sought to be served.

And from a careful study of the subjects of legislative business

set forth in his call in the form of suggested amendments to the

tax laws, we reach the conclusion that the subjects to be acted

upon are such bills as will prevent income tax frauds, correct or

prevent errors in income tax returns, enable tax officials to secure
to the state payment of all taxes on incomes which are assessable
under the income tax law, and impose penalties for violation of

the income tax laws, and appropriate money to the soldiers' edu
cational bonus fund and to the tax commission for the purpose of
carrying out the provisions of law relating to income taxes.

It is my opinion, therefore, that any amendment to the income

tax law, the effect of which will be to prevent frauds, to correct
or to prevent errors, to enable tax officials to secure to the state

payment of all taxes on incomes which are assessable under the

income tax laws, to impose penalties for violation of the income
tax laws, or to make the appropriations above specified are

proper subjects of legislative bills at this special session.

Applying these tests to the bills submitted, it is our opinion

that Bin No. 4, A., Bill No. 5, A., and Bill No. 6, A., above
described, are proper subjects for the consideration of the legis

lature at this special session, for the reason that if enacted into

17
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law they will give effect to the purposes for which the legislature
was convened.

It is our opinion that Bill No. A., (No. 10), relating to
exemptions, was effectually excluded from the consideration of
this legislature by the language of the governor's call for the
special session.

WJM

Taxation—Income Taxes—Secrecy clause of income tax act

(sec. 71.20) forbids divulging income reports "except as pro
vided by law," and such exception is expressly provided by sec.
73.03 (15), which commands tax commission to confer with gov
ernor on administration of tax laws and "to furnish the gover

nor from time to time such assistance and information as he

may require." This affords executive access at all times to all
files and information possessed or available to commission.

Legislature may at any time enact valid laws for collection of
back taxes of every kind without limitation as to remoteness of
such taxes.

Laws for collection of back taxes are remedial and are not

limitations but grants of power.

March 23, 1922.

Honorable George B. Skogmo,

State Senator.

You have submitted the following and requested an opinion

thereon:

"1. Does the so-called secrecy clause of the income tax law,
sec. 71.20, prohibit the tax commission from disclosing to the
governor any information in its possession respecting violations
of the tax laws or regarding fraudulent income tax returns?
"2. Sees. 71.10 and 71.11 provide, respectively, with respect

to corporations and to indiviudals, that whenever it appears
probable that there has been an under-assessment or no assess
ment when one should have been made in any one or more of the
next previous three years, the tax commission may require the
furnishing of such information as it may deem necessary to
enable it to ascertain the amount of taxable income during the
year or years in question. In the event of an amendment to the
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sections above quoted, cbanging the period from three to six
years at the next regular session of the 1923 legislature, would
the tax commission then be authorized to require such informa
tion respecting the years 1919, 1918 and 1917, or, must such
amendment be adopted before the three years has expired, in
order to retain jurisdiction over the year that would otherwise
pass out of the statutory period?"

1. It is my opinion that your first question must be answered
in the negative. The secrecy clause in the original income tax act
was very sweeping, but even as it stood then, it did not preclude
the governor from obtaining full knowledge of all income re
turns. It is not to be presumed that the legislature would intend
or endeavor to exclude the chief executive, the representative
of state sovereignty and charged with the constitutional duty of
law enforcement, from access to any state paper however privi
leged such document might be as to the public. The presump
tion is quite to the contrary. But the legislature did not let the
matter rest on presumption. It made an express exception to
the secrecy clause (sec. 71.20, Stats.) in favor of the governor
so that he might discharge his duty to inform the legislature of
"the condition of the state" and to "take care that the laws are

faithfully executed" (art. V, sec. 4, Const.). The tax commis
sion is commanded and it has at all times been its duty,

"To consult and confer with the governor of the state upon the
subject of taxation, the administration of the laws in relation
thereto and the progress of the work of the commission, and to
furnish the governor from time to time such assistance and
information as he may require." Sec. 73.03 subsec. (15).

At the conferences and consultations between the commission

and the governor, there are no secrets which may not be divulged
by him or them relative to the subject of taxation, and they must
furnish such "information as he may require." If he asks for it
all, nothing may be withheld. All returns, reports, records, cor
respondence and files in their possession or under their control as
well as knowledge or information not in writing must be fur
nished if requested by the executive. He may not be put off with
generalizations and deductions based upon returns of income.
He is entitled to the returns or certified copies.

2. In the event of an amendment to sees. 71.10 and 71.11 made

at the next regular session of the legislature, changing the period
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over which under-assessments or non-assessnieiits may be cor
rected from three years to six years, the tax commission would
then Be authorized to require those who had escaped taxation to
furnish the commission such information as it might deem neces
sary to enable it to ascertain the taxable income for those years.
Such amendment need not be adopted before the three years
now specified in the statute have expired in order to retain juris
diction for the years that would otherwise pass out of the statu
tory period going back in the collection of taxes. The present
limitation as to time is wholly immaterial in testing the power
of the legislature in this regard.
The authorities leave no room for two opinions on this ques

tion. The statutes of this kind violate neither the state nor the
federal constitution. We are to bear in mind the statutes for
assessing and collecting omitted property and back taxes are not
limitations but are grants of power.

•  • In the absence of statute back assessments for
previous years or omitted property are not authorized, • * *.
Statutes authorizing assessments for back taxes or omitted prop
erty are not unconstitutional and as affecting the right of the
state to collect such taxes, it is not material how the property
happened to be omitted, * * 37 Cyc. 771-772.

We are also to bear in mind that the power of taxation

"is an essential and inherent attribute of sovereignty, belonging
as a matter of right to every independent state or government,
and it is as extensive as the range of subjects over which the
power of that government extends." 37 Cyc. 715.

"Subject to the general rules * * * under which a state
cannot tax the property of the United States, or its governmental
agencies, and except in so far as it is limited or restrained by
the provisions of the constitutions, national and state, the taxing
power of a state is general and absolute, and extends to all
persons, property and business within its jurisdiction or reach;
•  • 37 Cyc. 717.

. Statutes for the collection of back taxes are remedial and such
statutes may be made retroactive. This proposition was settled
in Wisconsin as early as 1880 by the decision in Flanders v.
Town of Merrimack, 48 Wis. 567.
The Wisconsin statutes from an early date provided that real

property omitted from assessment in any of the three next pre-
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vious years should be entered on the assessment roll for each such

omission. This statute was amended in 1899 by extending it to

personal property and that statute was immediately applied to
personal property omitted in years prior to the amendment of

the statute. This amendment was assailed as unconstitutional

and invalid but was sustained in State ex rel. Davis (& Starr

Lumher Co. v. Pars, 107 Wis. 420, notwithstanding the fact that

the personal property there in question had at the time the
amendment was enacted ceased to exist. In disposing of the con
tention that the statute could not be made retroactive, the court
said, p. 427:

"The second question, whether sec. 1059, as amended author
izes the reassessment of personal property omitted from assess
ment prior to the amendment, is one of construction merely; for
the power of the legislature to so authorize and direct has long
since been placed bej'ond discussion."

This amendment

"creates no new obligation but is purely remedial. As we have
already said, it is predicated upon the obligation of every indi
vidual to pay that proportion of the taxes warranted by his
property existing at the time when assessment was omitted, and
provides further remedial steps for the enforcement of such
obligation and the collection of the tax when it has failed of pay
ment through some irregularity or omission in the steps other
wise prescribed" (p. 428).

The legislature may at any time provide for the collection of
omitted assessments of taxes for any number of years or in

definitely. Construing a very similar statute of Ohio, the su
preme court of the United States said:

"* * * As this act took effect upon its passage, it author
ized the auditor in any future corrections and adjustments of
taxes due to extend his inquiries back for a period of four years.
It did not require him to wait four years after its passage before
he could give it full effect." Sturges v. Carter, 114 U. S. 511,
517.

A Minnesota statute provided for the assessment for taxes of
any real or personal property which had been omitted from the
tax roll of any preceding year. There was no limitation as to

time. The statute reached back indefinitely and was applied as
retroactive. This statute was sustained by the supreme court of
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Minnesota. Redwood County v. Winona and St. Peter Land

Company, 40 Minn. 512. Further this statute was held not to

violate any provision of the federal constitution. The decision

of the Minnesota court just referred to was taken to the United
States supreme court upon a writ of error. That court in dis

posing of the question said:

"* • • The act of 1881 is one making general provision
for putting upon the tax roll all lands that have escaped taxation
in prior years. Of the validity of a statute of that character—
that is, one providing generally for subjecting to taxation lands
that have improperly escaped taxation in prior years—there can
be no serious doubt; * * Winona and St. Peter Land
Co. V. Minnesota, 159 U. S. 526, 528-529.

In 1885, the legislature of Florida enacted a statute which
provided for the assessment and collection of railroad taxes for
the years 1879, 1880 and 1881 amounting to a large sum, but
passed no act providing for the collection of omitted taxes
against other persons or property. This statute was held valid
by the supreme court of Florida and by the supreme court of the
United States. Florida Central <0 Peninsular R. R. Co. v. Rey

nolds, 183 U. S. 471. It was there held that there is nothing in

the federal constitution which forbids a state to reach back and

collect taxes which were not at the time collected through lack of

statutory provision therefor or in consequence of misunderstand

ing as to the law or .some neglect of administrative officials or
otherwise. The court said:

"The decision of the supreme court of the state established
that these proceedings are not in conflict with the constitution of
Florida. The single question, therefore, to consider is whether
there is anything in the Federal Constitution which forbids a
state to reach backward and collect taxes from certain kinds of

property which were not at the time collected tlirough lack of
statutory provisions therefor, or in consequence of a misunder
standing as to the law or from neglect of administrative officials,
without also making provision for collecting the taxes for the
same years on other property. It will be perceived that there was
no new levy of taxes. No act of the legislature was passed impos
ing an additional burden upon the property of the state in gen
eral, or upon any particular property, but the case is one in which
general levies having been made for the years named certain
property which ought to have paid taxes under them—and thus
contributed its share of the expenses of the state—failed to do so.
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and the effort is to compel that property to discharge its obliga
tion. The objection is not that the property ought not during
those years to have paid its proportion of the taxes, but that it
ought not now to be compelled to pay such proportion because
certain other property was similarly situated and no effort is
made to compel payment from it (p. 474).
"It must be remembered that 'taxes are not debts in the ordi

nary sense of that term;' that they are ' the enforced propor
tional contribution of persons and property, levied by the au
thority of the state for the support of the government, and for all
public needs.' Cooley on Taxation, 1st ed. pp. 13 and 1. They
are obligations of the highest'character, for only as they are dis
charged is the continued existence of government possible. They
are not cancelled and discharged by the failure of duty on the
part of any tribunal or officer, legislative or administrative. Pay
ment alone discharges the obligation, and until payment the
state may proceed by all proper means to compel the perform
ance of the obligation. No statutes of limitation run against the
State, and it is a matter of discretion with it to determine how
far into the past it will reach to compel performance of this obli
gation (p. 475).
"Our conclusion is that, so far as the Federal Constitution is

concerned, the legislature of Florida had the power to compel
the collection of delinquent taxes from the railroad companies
for the years 1879, 1880 and 1881, even though it made no pro
vision for the collection of delinquent taxes for those years on
other property. The judgment, therefore, of the supreme court
of Florida is affirmed" (p. 481).

EEB

Banks and Bankmg—On conversion of state bank into national
bank, commissioner of banking should require adequate evidence
of reorganization before discontinuing his supervision of bank.

March 25, 1922.

Honorable Marshall Cousins,

Commissioner of Banking.

You have submitted to me several documents relating to the
conversion of the State Bank of Eagle River into a national bank

and have asked whether these papers are in compliance with law

and justify you in dropping the state bank from your records
as an institution under the supervision of your department.
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The papers submitted consist of a copy of a charter issued
by the comptroller of the treasury to the First National Bank of
Eagle River under date of February 28,1922; a certified copy of
the minutes of a special meeting of the stockholders of the State
Bank of Eagle River held January 12, 1922; and a certified
copy of the minutes of a directors' meeting of the same bank
held November 22, 1921. At the directors' meeting, it appears
that

"E. W. Ellis was instructed to make application to the comp
troller of the treasury for a charter for a First National Bank
of Eagle River, Wis., to succeed the State Bank of Eagle River,
Wis."

At the stockholders' meeting, it was

"resolved that E. "W. Ellis is hereby authorized to take such
steps as is necessary to organize a first national bank to succeed
the State Bank of Eagle River, Wis."

The charter issued by the comptroller of the treasury recites that

"the First National Bank of Eagle River in the county of Vilas
and state of Wisconsin has complied with all the provisions of
the statutes of the United States required to be complied with
before an association shall be authorized to commence the busi
ness of banking,"

and certifies that the First National Bank of Eagle River

"is authorized to commence the business of banking."

Sec. 2024—25, Stats., provides that any state bank may reor
ganize as a national bank and that as soon as it has received its
certificate from the comptroller of the treasury authorizing it to

commence business under the United States banking law, the
reorganized bank shall take all of the assets of the state bank,
subject to all of its existing liabilities,

"and shall immediately notify the commissioner of banking of
such reorganization and transfer."

In my opinion, the documents presented do not warrant you in
officially taking notice of the conversion of the state bank into a
national bank. The certificate of the comptroller of the treasury
shows that a bank called the First National Bank of Eagle River

is authorized to do business but docs not show that it is a
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reorganization of the State Bank of Eagle River. The minutes
of the meetings simply show that proceedings were taken to or
ganize a national bank to "succeed" the state bank. While this

language may be sufficient to cover the reorganization of a state
bank under the national banking law, it is also broad enough to
cover the organization of an entirely new corporation. There is

a gap between the record of the meetings and the certificate of

the comptroller, with nothing inserted to show that the national
bank is in reality a reorganization of the state bank; nor is there
anything in the way of notice to you that the transfer of assets
has actually been made. The statute requires notice "of such
reorganization and transfer." I should advise, therefore, that
you obtain from the president or cashier of the bank an affidavit

to the elfect that the method employed in organizing a first na
tional bank to succeed the State Bank of Eagle River, as author

ized by the stockholders and directors, was by reorganizing in
the manner provided by sec. 2024—25, Wis. Stats., and sec. 5154

of the revised statutes of the United States; that the name of the
bank as so reorganized is the First National Bank of Eagle
River; and that, pursuant to said sec. 2024—25, all of the assets
of the State Bank of Eagle River have been transferred to the

First National Bank of Eagle River, subject to all of the lia
bilities existing against said State Bank of Eagle River at the
time of such reorganization.
You should also be furnished with a certified copy of the

certificate issued by the comptroller of the treasury. The copy
that was sent you was not certified except by the cashier of the
bank, Avhich of course is no certification at all.

With these documents in your file, you will, in my opinion,
be warranted in taking official notice of the reorganization of
the bank and dropping it from the list of banks under your
supervision.
RMH
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Atitomol}iles—T!v\ick operating only within city must be
marked as to weight, advertised load-carrying capacity, etc.

March 25, 1922.

Honorable Lancelot A. Gordon,
Assistant Secretary of State.

In your letter of March 22 you have submitted the following
question:

"Will trucks operating entirely within the incorporated lim
its of a city need to be 'marked' as to the weight, advertised
load-carrying capacity, etc.?"

You direct my attention to par. (a), subsee. 5, sec. 1636—49a,
Stats., which provides;

"On and after January 1, 1922, no motor truck, motor deliv
ery wagon, passenger automobile bus, or trailer or semitrailer
hauled by or used in connection therewith, shall be operated
by any person upon any highway of Wisconsin, unless the said
motor vehicle, trailer, or semitrailer shall have attached to or
lettered upon each side thereof, a sign giving its weight without
load, the actual advertised load carrying capacity of such motor
vehicle, trailer or semitrailer, and the total weight of the vehicle
and load, the last named being the total of the two above weights.
Said weights are to be given in short tons and nearest quarter
fractions thereof. The load carrying capacity indicated on any
such motor vehicle, trailer or semitrailer shall, in no case, exceed
the load carrying capacity of such vehicle or trailer as advertised
or established by the manufacturer thereof."

This section is broad enough to include the highways in the

cities, and your question, therefore, is answered in the affirm

ative.

JEM
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Municipal Corporations—Towns—Puhlic Officers—District
Attorney—"When boundaries of towns are changed boards of
towns are to meet and apportion assets and liabilities.

District attorney should give as well as take in consulting with
attorney general. He should not confine himself to merely sub
mitting naked question, and especially one which does not relate
to his official duties.

March 25, 1922.
George J. Leicht,

District Attorney,

Wausau, Wisconsin.

You say that the county board at its last annual session de

tached territory from a town and annexed other territory to it,
and that the taxes of 1921 were collected in the three towns

affected as though no change had been made. You ask:

"What procedure does the statute provide or the law authorize
with reference to an equalization of assets and liabilities between
these three towns? Inasmuch as I would like to have this matter
by next Tuesday at the latest, may I urge that you send me your
prompt opinion?"

It is my opinion that the procedure is prescribed by sec. 66.03,
Stats. (Laws 1921, ch. 396, sees. 4, 5).
Do you think tliat your request is fair to us? I assume that

the statutes are as available to you as to me. There is nothing
in your letter which even suggests that you have made any search
of the statutes, and I cannot see how this matter pertains to your
official duty, though you urge an immediate answer. Compliance
with your request in effect makes me your law clerk for the pur
pose of thumbing the statute index to enable you to advise town
officials. Presumably they have asked for your advice, and evi
dently you intend to give it, but at my expense.
The stafutes say that the attorney general shall

"consult and advise with the district attorneys when requested
by them in all matters pertaining to the duties of their office"
(sec. 14.53),

and I am always glad to counsel with any district attorney and
am not disposed to draw any fine lines as to whether the matter
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pertains to his official duties, but in this instance it does not
seem to me that I am consulting or advising with you. It looks
to me as though I were doing the digging and you the superin
tending. My viewpoint may be all wrong, but really when I read
your letter it reminded me of an incident I am about to relate,
and made me feel like saying in response to your query "What
procedure does the statute provide?"

"The statute provides the same procedure in Wausau that it
does in Madison."

Some years ago an illiterate Irishman was employed in the
yards of the C., M. & St. P. Ry. Co. at Milwaukee. On a certain
occasion a conductor noticed this Irishman on the opposite side
of a string of box cars and thought to have some fun at his
expense, and this dialogue ensued:

Conductor: What is the number of this ear ?
Pat: The same on your side, sir, as on mine.
Conductor: I know, but the car is covered with ice on this

side.

Pat: So it is on this, sir.
EEB

Intoxicating Liquors—^Liquor unlawfully seized may be used
as evidence unless court has ordered it returned to o^yner.

March 27,1922.

Thorwald M. Beck,

District Attorney,

Racine, Wisconsin.

In your recent letter you submitted the following statement
of facts as a basis for an opinion:

"The owner and operator of a pleasure automobile was in a
collision on the public streets of the city of Racine, Wisconsin.
He left his car in the street for some time after the collision. A
deputy sheriff in examining the pleasure automobile found a
quantity of what proved to be intoxicating liquor. He seized
the liquor and the pleasure automobile. Later a warrant was
issued for the arrest of the owner and operator of the car, charg
ing him with the offense of transporting intoxicating liquor. The
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officer did not have a search warrant nor a warrant for the arrest
of the owner and operator of the car at the time the liquor and
automobile were seized."

You inquire whether the liquor so seized can be used as evi
dence against the owner and operator of the automobile charged
with transporting intoxicating liquor, and whether the automo

bile seized may be confiscated. Under subsec. (23), sec. 1, ch.
441, laws of 1921, it is provided that automobiles may be con
fiscated as contraband only when

"the commissioner, his deputies or any peace officer shall dis
cover any person in the act of unlawfully transporting intoxicat
ing liquors in any wagon, automobile, water or air craft, or other
vehicle."

You will note that only when the party is caught in the act of
unlawfully transporting the liquor can the automobile be con
fiscated.

Under the facts stated by you the automobile was left in the
highway after the accident, and the liquor was not found by the
officer until later when he examined the automobile. He did
not discover fRe liquor while the automobile was being used for
transporting the liquor, so that the automobile in this case can
not be confiscated.

As to whether the liquor may be used as evidence against the
defendant, permit me to say that in some federal decisions it
has been decided that such liquor cannot be used in the federal
courts. The provision of the federal constitution, however, does
not apply to state courts, and there are a great many decisions
of the state courts that such liquor may be used as evidence
although it has been unlawfully acquired. The decision in a
late case. State v. Marxhatisen, 171 N. W. 557, collects the au
thorities, and the court there came to the conclusion that such
liquor may be used as evidence against the defendant. See
also Weelcs v. U. 8., 232 U. S. 383 and Adams v. New York, 192
U. S. 585.

I have come to the conclusion that the policy to pursue by dis
trict attorneys is to go on the assumption that the liquor may be
used as evidence against the defendant, although it has been
unlawfully acquired. Our court has not passed upon this ques
tion, and until the court passes on it it will be unsettled, but in
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order to bring the matter before the court of this state, and in

order not to waive any rights of the state, it is my opinion that

we should go on tlie assumption that such liquor is admissible in
evidence.

JEM

Mortgages, Deeds, etc.—Public Lands—On deed transferring
to United States site for federal building which contains no proof
that United States is given unincumbered title, governor may not

give certificate of consent to acquisition.

March 27, 1922

Honorable John J. Elaine,

Governor.

You have submitted to me a plat of the lands required by the
United States as a site for a federal building, at Ripon, "Wis
consin, together with a letter from Mr. Clifford, assistant secre

tary of the treasury department of the United States, and copies

of four deeds transferring the property to the United States of

America, of the following described real estate:

"Commencing, at the northeast corner of lot 1, block 9, Ripon
plat, thence south 0—5' west, 212.62 feet on the west line of
Blackburn street, thence south 89—58' west 7.2 feet, thence
north 59—5' west 145 feet more or less to the southwest corner
of lot 5, thence nortli 0—5' east 136.6 feet to the north line of
lot 1, thence north 89—58' east with the said north line of lot 1,
132 feet to the point of beginning, being all of lots 1, 4, and 5, in
block 9, of Ripon plat, in the City of Ripon, Fond du Lac
County, Wisconsin."

You ask to be advised whether there has been a full compliance

with sees. 1.02 and 1.03 respecting these tracts, and that if the

said statutes have been complied with that we draft the necessary

certificate of consent.

The condition upon which the consent of the legislature is

given to the acquisition of this land for the United States, as
given in sec. 1.03, contains the following:

"That an application setting forth an exact description of
the place or tract so acquired shall be made by an authorized
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officer of the United States to the governor, accompanied by a
plat thereof, and by proof that all conveyances and a copy of the
record of all judicial proceedings necessary to the acquisition
of an unincumbered title by the United States have been re
corded in the office of the register of deeds of each county in
which such place or tract may be situated in whole or in part."

The copies of the four deeds contained in the application
show that the title hais been transferred from the grantors therein

to the United States of America, but there is no proof whatever

that this gives the United States of America an unincumbered
title. It will be necessary to accompany the application with an
abstract, showing that the grantors have title to the land in ques
tion, before this condition is complied with.
You are advised, therefore, that sec. 1.02 and sec. 1.03, Wis.

Stats., have not been fully complied with.
JEM

Detective Agencies—Where partnership licensed as detective
agency is dissolved, partner continuing business as sole propri
etor must obtain new license.

March 27, 1922.

Honorable Lancelot A. Gordon,

Assistant Secretary of State.

In your letter of March 24 you state that in February, 1921,
your department granted a detective agency license to a partner
ship consisting of two individuals, and that one of the members
has notified you that he has sold his entire interest in the busi
ness to the other partner and will no longer be responsible for
any of the acts of the agency. You ask whether it is incumbent
upon the partner continuing the business to file a new bond and
obtain a new license.

Your que.stion is answered in the affirmative. Sec. 1636—12)n,
Stats., provides for the licensing of persons, copartnerships or
corporations. The statute deals with a partnership as an entity.
The effect of the license is to authorize

"the person, copartnership or corporation to whom such license
is issued and their agents, employes and representatives to act as
private detectives for hire or reward in this state."
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The license which your office issued to the partnership in Febru

ary, 1921, authorized it to do a detective business as a partner

ship, but did not authorize one member of the partnership to do

business as a sole proprietor.

RMH

Intoxicating Liquors—Under facts stated dwelling was not

part of premises for which license was granted to sell nonintoxi-
cating liquors.

Liquor unlawfully obtained may be used as evidence unless

returned to owner.

March 27, 1922.
R. T. Jackson,

District Attorney,

Mineral Point, Wisconsin.

In your recent letter you submitted the following statement of

facts as the basis for an opinion:

"A short time ago a federal prohibition officer obtained a
search warrant for the lunch room and soft drink parlor of
William Hack of this city. The soft drink place is operated on
a first floor of the two-story stone building. Mr. Hack lives on
the second floor of the same building. There is no stairway or
means of communication between the first and second floors of
this building inside of the building. On one side and to the back
of the first floor a door opens out through the stone wall of the
building to the east. On the east side of the building and be
tween it and the adjoining building there is an outside inclosed
stairway leading to the second floor, at the top of which there is
a door opening into the living quarters of William Hack. At
the foot of this outside or inclosed stairway there is a small area
in which is placed one of the stoves used by Mr. Mack in pre
paring quick lunches. When the search was made the federal
officer accompanied by the sheriff ascended the outside inclosed
stairway and entered the living quarters of Mr. Hack against
his protest. In the living quarters the officers found and seized
a pint bottle of whiskey which Hack claims to have secured for
medicinal purposes from a physician in this city. Hack claims
to be subjected to sudden attacks of indigestion requiring the use
of whiskey at that time for medicinal purposes. There was no
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label upon the whiskey bottle. The officers also discovered and
seized an old jug containing a small quantity of wine. Hack
formerly operated a saloon and claims that the wine is a small
quantity which was left over from preprohibition days. I am
advised that Hack's license to operate the soft drink place was
given for 154 High Street which is the number appearing upon
the lower story of the building; No. 152 High Street is the
upstairs. The description in the search warrant describes the
soft drink parlor and the rooms above it and all of the buildings
on the premises. The affidavit for the search warrant did not
allege possession for sale as required for searching a dwelling."

You submit three questions, which I will take up in the order
submitted by you.

1. Did the officers have a legal right to search Hack's living

quarters under their search warrant?

The search warrant described the premises to be searched as a

"soft drink parlor and the rooms above it and all of the build
ings on the premises."

I take it that there was enough specific description as to where

the soft drink parlor was to be found that it could not be mis

understood. This description is broad enough to include the
dwelling above the soft drink parlor. It has been held by our
court that a warrant to search the house of a particular person,

and the barn, outhouses and grain stacks of the same person, on
the same farm, is a sufficient description. Meek v. Pierce, 19

Wis. 300.

It seems to me, however, that under the circumstances of this
case Hack's living quarters do not constitute any part of the
soft drink parlor. The soft drink parlor was conducted at No.
154 High Street, while the dwelling was at No. 152 High Street,

and No. 152 was not included in the premises described as the

premises upon which soft drinks were licensed to be sold. In
view of the fact that the affidavit for the search warrant did not

allege possession for sale of liquor, as required under subsec. (6),

sec. 4840, Wis. Stats., I am of the opinion that the search way-
rant did not authorize the officers to search the dwelling.

2. If the officers did not have a legal right to search Hack's

living quarters under their search warrant may the evidence
obtained be nevertheless used in court?

IS
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In some federal court it has been held that articles such as
liquor unlawfully acquired by a search warrant or otherwise
cannot be used in evidence against the owner of the same. In
the ̂ tate court, however, there are a great many authorities,—
in fact, I believe the majority of the authorities hold that such
liquor may be used in evidence against the defendant. In one
case of People v. Marxliausen, 171 N. W. 557, the authorities are
reviewed, and the following rule is laid down as follows, p. 561:
((* • * court will not pause in the trial of the case to

determine the collateral question of whether the prosecution be
came lawfully possessed of such articles, but that where it is
made to appear before the trial that articles have been taken
from the possession of the defendant in violation of his consti
tutional rights, and by unlawful search and seizure, and without
any search warrant at all, it then becomes the duty of the trial
court to order the return to the defendant of the articles thus
unlawfully taken."

The reasoning of the court is very cogent, and I am inclined
to think that it states the rule of law correctly. Our court has

not passed upon this identical question. The provisions of the
federal constitution passed upon by the federal court are not
applicable to procedure in state courts, so that those decisions
are not controlling for us.

In view of the fact that our court has not passed upon this

question, and in view of the authorities given in the state courts

as collected in the Marxhausen case above cited, I believe that

the correct practice for prosecuting attorneys in this state would

be to go on the assumption that such evidence is admissible until
the matter has been finally passed upon by our supreme court.

See also Weeks v. V. S., 232 U. S. 383, and Adams v. New York,
192 U. S. 585.

3. If the pint of whiskey was obtained by prescription and
if the wine was left over from preprohibition days would the

keeping of the same in the living quarters of Hack above the soft
drink parlor constitute a violation of ch. 441, laws of 1921?

Subsec. (30), sec. 1, ch. 441, laws of 1921, prohibits any per

son from having "in his possession on or about said premises any
intoxicating liquor," the premises referred to being the ones

licensed to sell nonintoxieating liquors. This provision cannot be
applicable to the dwelling in question, as the licenSe did not
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It is my opinion that the unpaid special assessment should be
returned as delinquent and that the county treasurer should
receipt therefor to the town treasurer, but he should not give
the town treasurer credit on account of those assessments upon

the sum due the county for county taxes. In other words, the
two kinds of taxes should be kept separate; and I am further of
the opinion that the county will become liable to the town on
account of said delinquent special assessments only when the
assessments have been paid to the county or the lands have been
sold by the county treasurer for delinquency and payment there
for has been made to the county treasurer, or when the county
itself shall have taken a deed upon a certificate of sale of land
for nonpayment of a special assessment. This is in substance
the procedure as to delinquent special assessments under the
drainage district law, sees. 1379—lOa to 1379—40, Stats. See
State ex rel. Donnelly v. Ilohe, 106 Wis. 411.
EEB

Criminal Law—Intoxicating Liquors—Bail given without
authority of law is not forfeited.

March 27, 1922.

Henry W. Rudow,

District Attorney,

Menomonie, Wisconsin.

In answer to your inquiry of March 22, permit me to say that
after a search warrant has been returned and the defendant
brought into court, if a charge is to be made against him, a com
plaint should be filed charging him with the specific offense, and
a new warrant issued.

The defendant can be held on a search warrant only long
enough to ascertain whether he has committed an offense relating
to the property taken under the search warrant. This will be a
reasonable time only.

You state in the matter submitted that no new warrant was

issued against the defendant and that he was put on bail for
his appearance on an adjourned day, by depositing in court
cash bail $500. The defendant did not appear on the return
day, and you inquire whether this bail has been forfeited.
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It is my opinion that this bail has been inadvertently re
quired to be given without authority and law for it, and it there

fore is not forfeited.

JEM

Building and Loan Associations—Corporations—Co-operative
Associations—Common law trust whose name contains word

"co-operative" is barred by sec. 1786e—17, Stats., from doing
business in Wisconsin.

March 28, 1922.
Honorable Marshall Cousins,

Commissioner of Banking.

You have submitted for my examination an application made
to you by the Co-operative League of America, a common law
trust, of Pittsburgh, Fa., for permission to do business in the
state of Wisconsin, and have asked my opinion as to whether
section 2014—27, Stats., applies to this organization.

Sec. 2014—27 provides that the law relating to foreign build
ing and loan associations shall be applicable to persons, co
partnerships, associations or corporations which propose to do
business as investment, loan, benefit, co-operative, home, trust
or guarantee companies,

"for the licensing, control and management of which there is
no law now in force in this state,"

where the method of doing business consists of soliciting pay
ments and issuing therefor bonds, shares, coupons, certificates
of member-ship or other evidences of obligation or agreement
to return to the holder money or anything of value at some
future date.

To answer your question it is necessary to determine, first,
whether there is any other law in effect for the licensing, control
and management of a concern of this kind, for, if there is, sec.
2014^27 does not apply. If there is not, then the question is
Whether the plan of business set forth in the company's con
tract and other documents brings the company within sec
2014—27.
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I have not given the documents submitted by you sufficient
study to reach a conclusion upon this matter. It seems to me

that, assuming the organization is within sec. 2014—27, you are
foreclosed from entertaining the application, for the reason that
sec. 1786e—17, Stats., absolutely prohibits any "person, part
nership, corporation or association doing business in this state"
from using the term '' co-operative " as a part of its corporate or
other business name or title, except corporations organized
under the Wisconsin co-operative association law or organized
under the co-operative association law of some other state and

licensed here as a foreign corporation. Violation of this statute
is made a criminal offense.

The Co-operative League of America is not organized under
the Wisconsin co-operative association law nor under the co
operative law of any other state. It is a common law trust ad
ministered by three trustees. Anyone who may do business on
its behalf in this state is necessarily a "person" within the mean

ing of sec. 1786e—17, and in my opinion the league itself is also
an "association." As to the latter point see 7 A. L. R. 623.

Hence, it would be a criminal offense for the Co-operative
League of America or anyone on its behalf to do business in
Wisconsin under its present name, and until it makes application
for authority to do business under a name which complies with
the law of this state there is no occasion for examining closely
the question whether your department or some other state de
partment has supervision over it.
RMH
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Taxation—Delinquent Taxes—Entire tax roll is property of

county when returned, and credit must be given local treasurer
therefor.

County treasurer must collect delinquent taxes, if possible,
in statutory way.

Neither treasurer can look outside tax roll and tax warrant

to determine validity of taxes.

Delinquent taxes bear interest at 12 per cent per annum
from January first.

March 29, 1922.
A. Heinz,

District Attorney, .

Viroqua, Wisconsin.

In a letter date March 17, 1922, you state that the rate of
taxation for 1921, in Viroqua, is .04729; and that the delinquent
tax roll will be large, and that the taxes in excess of the legal
rate limit cannot be separated from the other taxes. Upon this
state of facts you submit the following questions, which are
answered in their numerical order:

" (1) Will the county treasurer give the city treasurer credit
for all unpaid taxes returned up to an amount equal to the
county taxes?

"(2) After the taxes are returned as delinquent, will the
county treasurer advertise or sell the real estate, or must he
withhold the real estate from sale until the levy is legalized by
the legislature ?
" (3) Shall the county treasurer issue a warrant to the sheriff

for the collection of unpaid personal property taxes?
" (4) In case this tax must be carried by the county, can in

terest be charged, and, if so, at what rate?"

(1) The town treasurer must return as delinquent all unpaid
taxes that appear on his tax roll, and the county treasurer must
credit the city treasurer the entire amount of delinquent taxes.
Such credit must be given, not only for the amount equal to
the county taxes, but for the entire amount. The statutes so

provide. Sec. 74.19.
I do not know that any of the taxes are illegal. You state

that the taxes are in part illegal, because of an excessive rate.
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and I merely assume that to be a fact. The tax rate for village

purposes is not an absolute limit. Taxes in excess thereof may

be on the roll for the payment of judgments or other outstanding
obligations. The town treasurer has no right or authority to

inquire into the validity of the taxes. His roll and the warrant
attached thereto constitute his command, and he is bound to

observe it, even though he knows that some one has made a
mistake. Stahl v. O'Mallcy, 39 Wis. 328; State ex rel. Attorney

General v. Erickson, 170 Wis. 205.
(2) After the taxes are returned as delinquent, the county

treasurer should treat them as legal, and should advertise for

sale and sell the real estate which is chargeable with delinquent

taxes. 74.33 et seq.

(3) The county treasurer should issue his warrant to the
sheriff for the collection of the unpaid personal property taxes,

and collection thereof should be made pursuant to the provisions

of sees. 74.29 and 74.30.

(4) Up to the time of the tax sale, the rate of interest to be
charged upon all delinquent taxes is 12 per cent per annum
from the 1st day of January. Sees. 74.29 and 74.39.

EEB

Municipal Corporations—Villages—FiibUc O'Qicers—Village
Trustees—Village with less than 350 population should elect one
trustee annually.

March 29, 1922.

A. Heinz,

District Attorney,

Viroqua, Wisconsin.

It appears from your letter of March 25, 1922, that the village
of De Soto has a population of 299, and has six village trustees.
Ch. 159, Laws 1921, amending sec. 61.20, Stats., provides that
all villages with a population of less than 350 should have two
trustees, but no provision was made for making the change.
You ask to be advised how a village so situated or circumstanced
shall conform to the requirement of two village trustees ?
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A great many opinions have been given on this question, and

we are all of the opinion that the change should be made by

electing one trustee next April and another trustee a year later.

That will give the villages in this class four trustees for the next

year, and two trustees thereafter. An opinion on this question

was given to District Attorney Charles E. Lovett, of Price

county, February 15, 1922,*
You say that in State v. Douglas, 26 Wis. 428, it is decided

that the legislature may shorten or lengthen the term of a statu

tory office. I do not understand that it was there decided that

the legislature has power to renew or extend the terra of an
officer who is in office at the time of the legislative enactment.
That case does hold that the term may be shortened or the office

abolished. Upon the power of the legislature to extend an

officer's term and thereby indirectly elect to office, I cite you to
State V. Krez, 88 Wis. 135.

EEB

Bonds—Public Officers—Accountant—Bond of public officer
should contain only such provisions as are found in sec. 19.01,
Stats., together with such additional provisions as are authorized
by statute providing for bond.

March 29, 1922.
Honorable Henry Johnson,

State Treasurer.

I have examined and return herewith the surety bond of
Arthur Pugh as principal and the American Surety Company of
New York as surety, covering the position of Mr. Pugh as ac
countant in your department, as requested in your letter of
March 27.

Sec. 14.41, Stats., provides:

•  • ipjje chief accountant shall give bond to the state

of Wisconsin in such sum and with such conditions as the treas
urer prescribes, conditioned for the faithful discharge of his
duty; * * *."

•Page 132 of this volume.
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If Mr. Pugh is the chief accountant he should be so named in

the bond, and not merely as accountant. If he is not the chief
accountant then I do not know of any authority for requiring

a bond from him.

You do not state what sum or what conditions you have pre

scribed for this position, so that I am unable to state whether

this bond complies with such requirements.
Sec. 19.01, subsec. (2), Stats., gives the form for all official

bonds. The bond in question has not followed this form. Of
course any special conditions prescribed by you for the bond
could be included with this form prescribed by statute.

The bond in question nowhere provides for the faithful dis
charge of the duties of Mr. Pugh, and in that respect does not
comply with the statute.

The bond covers only pecuniary loss by any act or acts of
fraud, dishonesty, forgery, theft, embezzlement, wrongful ab
straction or wiUful misapplication on the part of Mr. Pugh,

directly or through connivance with others, while holding the
position of accountant. I know of no provision of law author
izing such limitation of liablity in this bond.
The bond further provides that the suretyship is to end

" (a) with the date of the discovery by the obligee either of loss
hereiinder or of dishonesty on the part of the principal, or (b)
with the date of the retirement of the principal from his said
position, or (c) with the date of the termination of the surety
ship by the surety or the obligee in the manner hereinafter set
forth in clause 7."

There is no authority in the law for the bond of the chief ac
countant containing any such provision.
The bond further contains seven separate provisos, no one

of which is authorized by statute.

For the reasons stated I cannot approve the .bond in its present

form.

The bond should contain merely the provisions contained in

the form found in sec. 19.01, together with such further condi
tions as have been prescribed by you.

WWG

P. S.—In addition to what we have said above, there is noth

ing to show the authority of the American Surety Company to
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do business in this state and nothing to show the authority of

C. E. Olsen to attest the bonds of this company.

WWG

Municipal Corporatians—Municipal Accounts—Town Meet
ings—Public Officers—Tax Commission—Town board may re
quire tax commission to audit town books; commission may make
such audit on its own motion.

Every such audit, if hot made upon request of board, is per
force made on commission's own motion.

Obligation of town to pay expenses of such audit is in no way

dependent upon whose motion or initiative audit was made.

Town meeting has no authority in this matter.

March 29, 1922.

Tax Commission.

March 1, 1922, you submitted for an opinion thereon the claim

of the state against the town of Mercer, Iron county, being the

expenses incurred by you in auditing the books of said town and

amounting to $811.61. With your letter you submitted a'copy
of your bill of expenses and of the proceedings of the last town

meeting and correspondence relating to this matter. The facts

stated herein are taken therefrom.

Early in 1921 tax payers of the town desired an investiga

tion of the town affairs, but the town board at no time mani

fested any such desire, perhaps for reasons disclosed by the
audit. The last annual town meeting voted

"that the town board be authorized to obtain an audit of the
town books by the state tax commission"

and later the tax commission was informed that the town board

had been ordered to have an audit made, but upon a preliminary
survey by one of your auditors the truth of what action had

been taken by the town meeting was learned, but said survey

indicated that an investigation should be made and the audit

was accordingly made. Such audit disclosed irregularities ex
ceeding $14,000, $5,000 of which were violations of sec. 4549,
Stats., by the town officers.
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An itemized statement of the expenses of the audit was ren

dered to the town hoard under date of December 15, 1921, which

states that the bill is

"For services rendered by this department in auditing the
records of the town of Mercer, Iron county, for the period Janu
ary 9, 1914, to March 31, 1921, as per resolution of annual town
meeting adopted April 16, 1921."

This bill or claim was presented by the town clerk to the town
board and was rejected upon the advice of counsel because (as
he and the town contend) the audit was not made upon the re
quest of the town board or upon your own motion and therefore
the town is not liable. Is such contention sound?

The statute to which we must look for an answer reads:

"It shall be the duty of the commission, and it shall have
power and authority:
' C # * *

"(14) To inquire into the system of accounting of public
funds in use in towns, villages, cities and counties; to devise,
prescribe and at the request of any town, village, city or county,
to install a system of accounts ♦ * * and to audit the books
of the town, village, city or county officers upon the request of
the town or village board, city council or county board, or upon
its own motion. * * ♦ Upon the completion of such work
the commission shall transmit to the clerk of the town, village,
city or county, a statement of such charges. Duplicates of such
statements shall be filed in the offices of the secretary of state and
state treasurer. Within sixty days after the receipt of the
above statement of charges, the same shall be audited as other
claims against towns, villages, cities and counties are audited
and shall be paid into the state treasury, in default of which the
same shall become a special charge against such town, village,
city or county, and be included in the next apportionment or cer
tification of state taxes and charges, and collected, with interest
at the rate of ten per cent per annum from the date such charges
were certified by the commission, as other special charges are
certified and collected." Sec. 73.03.

The town meeting did not and could not authorize the town
board to obtain an audit of the town books. The statute had

previously vested the town board with that authority and the
to-wn meeting was powerless to add anything thereto. The ac
tion of the meeting had no statutory force. It was at best the
mere expression of the wishes of the electors present that the
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town board take the initiative to obtain an audit. The board

could lawfully act on this suggestion—for it was nothing more
—or the board might ignore it, as it in fact did. The action of

the electors when communicated to the tax commission was like

wise a suggestion which the commission could act on or disre
gard, but whether the board or the commission took the statutory

and only effective initiative upon the wishes of those electors

thus expressed, the action of the meeting none the less remained

and was a legal nullity. Suppose the town board, following this

expression of the electors, made a request for an audit, could

it be said that because of the nugatory act of the electors the
town board had not acted upon its own motion in making such
request? Obviously it is immaterial who brought about official
action on the part of the town board. Presumably every audit
made by the commission "upon its own motion" was in fact the

result of some one's suggestion. The commission does not order

audits at random or upon its inspiration. Suggestions or re

quests which do not compel the commission to move, but which
in fact result in the commission's making an audit of public
accounts, do not have the effect of making such audit involuntary
or other than upon the commission's own motion. The resolu

tion adopted at the town meeting being a legal nullity, we may
dismiss it from further consideration.

As a matter of law, the tax commission making an audit of
town books either acts upon the request of the town board or
"upon its own motion." It can act only in those two waj's,
and, so far as the liability of the town to pay the expenses
thereof is concerned, it matters not which made the initial
statutory move. The liability of the town in no way depends
on the town board's having requested or objected to an audit.

This statute has a two-fold aspect. It is mandatory upon the
commission when the governing body of a town, city, village or
county requests an audit; otherwise the statute is permissive and
discretionary. The statute is plainly permissive and discre
tionary as to audits made upon the commission's initiative.

Those are the only kinds of classes of. audits possible. Every
audit if not made on the request of a board or council must per
force be held to have been made upon the commission's own

motion.
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We conclude that the audit was made upon the motion of the
commission, that the claim is valid and, not having been paid
within sixty days from the time of the receipt by the town clerk
of the statement of charges of making the audit, the same should

be certified with the next apportionment of state taxes and col
lected with interest in the manner the state taxes are collected.

Perhaps a word should be said regarding the caption of the

statement which was filed with the town. It is stated there

that the audit was "as per resolution of annual town meeting
adopted April 16, 1921." The quoted words, like the vote at the
town meeting, have no legal force or effect and doubtless were
inserted to call attention to the fact that the audit had the ex

press sanction of the electors who were at that town meeting.
Those words were inserted for their ethical value and upon the
theory, we suppose, that the electors, having obtained their
expressed desire, would be the more willing to pay the expenses
attendant thereon.

EEB

Education—PuUic Officers—Superintendent of public in
struction should not apportion 7-10 mill tax to school district
which has failed to comply with sec. 40.29 (21), Stats. 1919, even
though not all 60 pupils enrolled are residents of district.

March 30, 1922.

Honorable John Callahan,

State Superintendent of Puhiic Instruction.

I quote the following paragraphs from your recent letter:

"During the 1919-20 school year there were enrolled in a cer
tain school 60 pupils who were in attendance therein for a period
of more than 20 days. The clerk's annual report and the county
superintendent's report to this department are the basis for the
above statement. When the time came for apportioning the
state school moneys to the various units of territory throughout
the state this district was not included, for the electors at the
next annual meeting failed to authorize the district board to
make provision for an additional room and an additional teacher,
in accordance with subsec. (21), see. 40.09. This district during
that year had a school census of 102 pupils. The rate for the
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seven-tenths mill tax was $3.36033045. Hence the amount
denied this district was $342.75.
"It appears from a letter written by Mr. 0. H. Bruemmer,

Kewaunee, that this 60 enrollment was made up of 59 pupils
who were residents of the district in question and that a pupil
in the adjoining district, living more than two miles from the
schoolhouse in the home district and transportation not being
provided, attended the school in an adjoining district where the
distance was one-half mile or more nearer to his home, and that
his attendance made the enrollment 60.

"It further appears that the voters of this district contend
that subsee. (21), sec. 40.09, did not apply to the enrollment of
nonresident pupils but only to resident pupils and therefore
the district should not be penalized.
"I wish to know if subsec. (21), sec. 40.09, applies to the en

rollment of nonresident pupils as well as resident pupils."

The letter written by Mr. Bruemmer is attached to your com

munication. I do not consider it necessary to quote therefrom,

as in my opinion the substance thereof is well stated in the

second paragraph above.

The question submitted must be answered in accordance with

the statutes as they existed at the time the apportionment of

state school moneys was made by you. Subsec. (21), see. 40.09,
Stats. 1919, cited in your letter, reads as follows:

"Whenever any school district having a schoolhouse of one
room only shall enroll and have in attendance therein for a
period of more than twenty days during any one school term
sixty or more pupils, it shall be the duty of the electors of said
district at the next annual meeting to authorize the district
board to make provision for an additional room and an addi
tional teacher for the accommodation and instruction of said
children. Failure to comply with this subsection shall cause
the district to forfeit the right to share in the apportionment in
that part of the public money which said district would other
wise receive from the seven-tenths mill tax as provided by law."

In connection with the foregoing section I call your attention
to sec. 20.24, Stats. 1919, relating to the apportionment of the
school fund income. Subsec. (5) reads in part as follows:

"The right to share in such apportionment is subject to the
following conditions:

*  #

" (f) No apportionment of any state moneys other than the
interest and revenues derived from the common school fund
shaU be made to any city, village, or town for any school dis-
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trict therein failing to provide for an additional room and an
additional teacher whenever so required by subsection (21) of
section 40.09." '

See. 40.29, subsec. (4), Stats. 1919, reads in part as follows:

"(a) In all cases where nonresident children of school age
shall be enrolled in and regularly attend school in a district
maintaining a one or two-department rural school • ♦ *
the school board • • * of such district shall fix a fee for
such attendance of nonresident pupils, the said fee in districts
maintaining a rural school of one or two departments shall not
in any case exceed one dollar per school month. • • • q^he
payment of such tuition shall entitle the persons to all the rights
and privileges enjoyed by resident pupils therein.
" (b) It shall be the duty of each such school district to admit

such pupils; provided, the facilities for seating and instruction
wiU permit, and such attendance will not cause an enrollment in
any one room to exceed sixty-five persons.
"(c) In cases where there are children of school age in a

home located more than two miles from the school house in the
home district and transportation is not provided, the distance
to be measured by the nearest traveled highway, and there is
another school in an adjoining district located at a distance of
one-half mile or more nearer to such home, the children of
school age shall be privileged to attend the nearer school, and in
such cases the school board, or board of education, of the school
district in which such families reside is duly authorized by this
section to pay, and shall pay, to the treasurer of the district in
which the nearer school is located, and where such children at
tend school the sum per month fixed by said school board as
tuition under the provisions of this section, * *

The law above quoted is so clear that it needs no construction.

"While it may have worked a hardship to the district in ques
tion, I cannot see how you could have done otherwise than to

deny to said district the apportionment of the state money de

rived from the seven-tenths mill tax. I have carefully examined
the statutes relating to public schools and I am unable to find

where any distinction can be made in resident and nonresident

pupils under the language of subsec. (21), sec. 40.09, and subsec.
(5), par. (f), sec. 20.24. In other words, it is my opinion that

subsec. (21), sec. 40.09 applies to the enrollment of nonresident
pupils as well as resident pupils.

JTD
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Education—Tra^isportation of Pupils—Sec. 40.16 (1), Stats.,

applies to free high school districts as well as to common school

districts, and to all children of school age; also to transportation

to schools in adjoining districts when children are eligibile under
40.29 (4) to attend such schools.

March 30, 1922.

Honorable John Callahan,

State Superintendent.

In your letter dated February 21, which did not reach this

office until March 28, you ask three questions as to the con
struction of sec. 40.16, Stats., relating to transportation of pupils

by parents or guardians. I shall answer the questions in their
order.

1. Is this type of transportation available to residents of free
high school districts, or is it limited to children attending grades

below the .high school?

Par. (b), sec. 40.16, subsec. (1), broadly provides that "in

any school district" where the electors have failed to provide

transportation for children living more than two miles from the

school the parent may transport the children-and be paid by the

district. In my opinion, the words "any school district" in

clude a free high school district as well as an ordinary or com
mon school district. The terms used in the statute are compre

hensive and should not be given a restricted meaning unless it
is necessary. In several of the statutes relating to schools the

legislature has followed the words "school district" with qualify
ing words where it intended to limit the particular statute to
some particular kind of school district, thus indicating that

without such qualifying words the designation "school district"

would cover all kinds of districts. See, for example, sec. 40.01,
subsec. (3), 40.10, 40.58 and 40.635, subsec. (2).

It is true that subsec. (10), sec. 40.16, contains a special set

of provisions for transportation of pupils in the case of union
free high school districts, and it might be argued that the legis
lature would not have made these special provisions had it in

tended the words "school district" in subsec. (1), par. (b), to

include all kinds of districts. Union free high school districts.
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however, are very large, liaving an area of from thirty-six to

sevent3'-two square miles (see. 40.47), and it is quite fitting that
a special provision should be made for them in the way of in
creasing the rate of compensation as the distance of transporta
tion increases. The making of such special provision, therefore,
does not in my opinion indicate a legislative intention that the
term "school districts" in subsec. (1) should be given a narrow
meaning.

2. Is there any limit as to the age of pupils who may be
transported by parent or guardian?
In my opinion the only limitation is that the children must

be of school age, which under the constitution is four to twenty.
Subsec. (1), par. (a), sec. 40.16 provides that in con.solidated
school districts the school boards shall provide transportation
for all children between the ages of six and sixteen who live

more than two miles from the school. Subsec. (1), par. (b),
provides that the electors of any school district may authorize
the district board to provide transportation for any or all chil
dren of school age in the district for whom transportation is not
required by law. Then follows the provision that if the elec

tors have failed or refused to provide transportation for chil
dren living more than two miles from the school the parent
may furnish it and collect from the district.

These statutes taken together can only mean that in consoli
dated school districts the transportation must be furnished by
the district for children between six and sixteen; in other kinds
of districts, and in consolidated districts in the case of children

under six or over sixteen, it is optional with the electors to
furnish transportation to children between the ages of four and
twenty; but if the district does not furnish it, the parents of
such children living more than two miles from the school may
furnish it and the district must pay them.

3. Does sec. 40.16 apply to parents who elect to transport
their children to a school in an adjoining district pursuant to
sec. 40.29, subsec. (4), par. (c), such school being more than
two miles from their home?

The section last referred to provides that if children of school
age live more than two miles from school in the home district

and one-half mile or less nearer a school in an adjoining district,
and the home district does not provide them with transporta-
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tion, they shall be privileged to attend the nearer school and the
home district must pay their tuition. In my opinion, sec. 40.16,
subsec. (1), par. (b), expressly covers such a situation. It pro
vides that if the home district does not provide transportation

for.

"children living more than two miles from the school in the
home district and from a school in an adjoining district, the
parent or guardian of any such child may transport him to and
from school in the home district or to and from a school in an
adjoining district, and shall be paid for such services by the
district in which he resides."

Thus sec. 40.29, subsec. (4), par. (c), and 40.16, subsec. (1),
par. (b), are complementary: the first gives the child a right to
attend the school in an adjoining district and makes it the duty
of the home district to pay his tuition, while the second makes
it the further duty of the home district to pay for his transporta
tion if he lives more than two miles from the school.
RMH

Dairy and Food—Public Health—False Branding—Selling
milk in bottles which bear inscription to effect that they were
filled by some one other than one who did fill them is violation
of sec. 4601fftt, Stats.

March 30, 1922.

Honorable J. Q. Emery,
Dairy and Food Comissioner.

In your letter of March 16 you state that the Kennedy Dairy
Company of Madison purchased the business of the Zilisch Pure
Milk Company some time ago, including, as set forth in the bill

of sale,

"the right to use the bottles and caps with the name Zilisch
Pure Milk Company thereon."

The Kennedy Dairy Company is now delivering to its customers
milk bottled by itself, in bottles which have blown in the glass
the inscription "Filled by Zilisch Pure Milk Company, Madison,
Wisconsin."
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You ask whether the use of these bottles constitutes a mis-

branding within the terras of sec. 4601aa, Stats.

The statute just referred to makes it a criminal offense to

sell, exchange, deliver, etc., any article of food which is mis-

branded, and it then goes on to define misbranding as follows:

'' The term ' misbranded,' as used herein, shall apply:
"(1) To articles of food, or articles which enter into the

composition of food, which, or the package or label of which
shall bear any statement, design or devise regarding such article
or the ingredients or substances contained therein which shall
be false or misleading in any particular;

*  #

"The term 'label,' as used in this section * * * shall
apply to any printed, pictorial, or other matter upon or attached
to any package of a food product or any container thereof.
"The term 'package' as applied to articles of food shall mean

a closed receptacle of any kind in which an article of food is
kept in stock and which with its contents is sold to the public."

Since milk is an article of food, the only question to be de
termined is whether the package or label of the article bears

any statement regarding suck article which is false or mislead

ing. If so, then the law is violated by the use of the bottles in
question.

Is the statement blown into the glass of the bottle a statement

on the package or a label? I greatly doubt whether a bottle is

a package, for the definition of that term applies only to a re

ceptacle "which with its contents is sold to the public." Milk
bottles are not ordinarily sold to the customer but are supposed
to be returned to the company.

We need not inquire very closely into this matter of package,
however, for in my opinion there is no question but that the

statement on the bottle is part of the label. The latter term is

defined as applying to any matter upon any package of food
or any container thereof. Thus, the bottle need not be a pack
age in order to have a "label," it may be a mere container,
which the bottle in. question certainly is.

The statement blown into the bottle is none the less a label

even though other statements may be and probably are con

tained on the cap of the bottle when filled. The definition of
"label" is broad enough to include any and all statements that

may be contained upon any part of the bottle.
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The next question is whether the statement "filled by Ziliseh
Pure Milik Company, Madison, "Wisconsin" is a statement "re
garding such article," i. e., regarding the milk that is in the
bottle. The answer must be in the affirmative. When the bottle
is full of milk a statement that it was filled by a certain company

is certainly a statement regarding the milk, and it is often a
statement of very material consequence to the purchaser. In
fact,- in the case of food put up in packages, sec. 4601aa, subsec.
(2), expressly requires the package to state the name of the
manufacturer, packer or dealer,—indicating that the legislature
considered it a matter of importance that the public should
know who has had the handling of the food it buys.

The final question is whether the statement is false or mis
leading. On this question also the answer is perfectly plain.
To say that the milk was bottled by the Ziliseh Company when
it was in fact bottled by the Kennedy Dairy Company is to state
a falsehood. The fact that the latter company has purchased the
business of the former is of no consequence whatever. The one

, thing of importance is whether the statement on the bottle is true

or not.

You have furnished me with an opinion given the Kennedy

Dairy Company by a Madison attorney to the effect that that
company has a property right in the use of these bottles by
reason of its bill of sale from the Ziliseh Company; further, that

it is a matter of common knowledge among people of Madison

that the Ziliseh Company is no longer in existence, so that the

people of the city are fully aware when they see the Ziliseh
bottle bearing a Kennedy cap that the milk was bottled by the
Kennedy company. This is tantamount to saying that although

a bottle may contain two inconsistent statements on its label,
one of which is true and the other false, the false statement does

not -violate the law because everyone who sees the bottle will
surely know that it is false. In view of the express provisions
of the statute, such an argument, in my opinion, is so fallacious
as to require no comment. It could only be-a legitimate argu
ment were the statement misleading merely and not actually

false.

The claim that the Kennedy Company has a property right
in the use of these bottle assumes that the company by a purely
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private contract made in 1920 could acquire a property right to

do something that the law of this state has continuously pro

hibited since 1907. This argument also answers itself. The

purpose of the law is protection of the public, not of competitors
who might complain of unfair competition.

In my opinion, therefore, sec. 4601ffa is violated by the

sale, exchange or delivery of the bottles in question when filled

by anyone other than the Zilisch Pure Milk Company.

RMH

Fish and Game—Wild Animals—Bounties—Under sec. 29.60

person may be entitled to $4.00 for killing unborn wolf cub.

March 31, 1922.

Conservation Commission.

You say, in a letter dated March 29, 1922, that you have a
communication from Mr. Clevc Sacia.

"stating that he had killed a female wolf that had unborn cubs,
that the cubs were alive, that he killed them, and he wishes to
know whether or not he would be entitled to bounty on these
cub wolves. We refer you to sec. 29.60 and would like your
official opinion at as early a date as possible."

It appears from his letter that the wolf and cubs were killed

March 23, 1922.

The statute referred to provides:

"Any person who shall kill any wolf cub between the first
day of March and the fii'st day of November next following
shall be entitled to a reward of four dollars, to be paid by the
county wherein said wolf or fox was killed." Sec. 29.60.

It is our opinion that the young wolves so killed were wolf

cubs within the meaning of this statute, and that the hunter is

entitled to the bounty provided for in said statute.

There runs all through the English language the idea that the
young of the viviparous animals have life and are in being prior

to their being born or delivered. The verbs "bear," "whelp,"
"litter" and their synonyms are defined as the act of "delivering

or bringing forth living progeny," and the verb "bear" has

the double sense or idea of "carrying and delivering."
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With reference to the human family, we commonly speak of

an unborn babe, and such a child is and always was regarded
by the law, both civil and divine, as a person, an existing human

being. Bouvier's Law Dictionary, In esse.

Wilful and unnecessary killing of such child is "manslaughter
in the second degree." Sec. 4352, Stats.

" * * * Posthumous children are considered as living at
the death of their parents." See. 2275, Stats.

See also sees. 2054, 2055, 2286 and 3292, Stats.

'' Posthumous Child. One born after the death of its father;
or, when the Caesarean operation is performed, after that of the
mother." 31 Cyc. 966.

The purpose of the statute is the extermination of wolves. If

we read the statute according to the common and approved
usage of the language (sec. 4971, Stats.), which certainly would

not be inconsistent with the manifest intention of the legislature,

we are bound to conclude that the young wolves here in question

were wolf cubs at the time they were killed. It would be para

doxical to say that they were not cubs, and yet that they had
been killed. The killing presupposes or necessarily implies

existence in life.

Under the statute it is not necessary to determine when these

wolf cubs came into existence, or when their life began. To

entitle a person to a bounty for'killing a young wolf, the killing

must occur between the first of March and the first of November.

On the last named date, according to the statute, a young wolf

ceases to be a wolf cub and becomes a "mature wolf."

EBB

Education—Tuberculosis Sanatoriums—Children of school age
residing in tuberculosis sanatorium at Wales are privileged to

attend school in school district in which institution is located.

March 31, 1922.

Honorable M. J. Tappins, Secretary,

Board of Control.

You state in your letter of March 14 that the children living

upon the state property belonging to the Wales sanatorium are



Opinions of the Attorney-General 293

not, according to the ruling of the county superintendent of

Waukesha county, in any school district within the county, for
the reason that the sanatorium property has been cut out of the
pre-existing school district. You ask our opinion as to the cor
rectness of this ruling.

The superintendent of the tuberculosis sanatorium must be

misinformed as to the territory of the sanatorium having been
cut out from the limits of School District No. 9 in the town of

Delafield, and that said sanatorium is not now located at any
school district. "We have made inquiry at the office of the state

superintendent of public instruction and were informed that no
record of such exclusion of the sanatorium from said school dis

trict is on record in said office. We assume that before the estab

lishment of said sanatorium the territory it occupies was em
braced within the limits of said School District No. 9. We know

of no act of the legislature by which the said territory was
excluded from said school district. The town board of the said

town of Delafield is by sec. 40.01 authorized to create, alter, con
solidate and dissolve school districts in said town. It is, of
course, possible that the town board has taken such action, but
if so the order of said board should be on file with the town

clerk and with the clerk of the school district or the clerks of the

school districts affected thereby and with the county superin
tendent of schools. See sees. 40.02 and 40.04.

Said sec. 40.04 also provides:

"No territory shall be detached from one district unless by
the same order it be attached to another."

An order of the town board which fails to obey said provision
of the statute would be inoperative and void. We conclude,
therefore, that the sanatorium territory is still a part of the
school district above named.

The persons named in your letter are for the time being resi
dents of said school district, and their children are under the law
entitled to the educational advantages which the district affords.

Indeed sec. 40.73, Stats., makes such school attendance com
pulsory. See also State ex rel. School District v. Thayer, 74
Wis. 48, State ex rel. Smith v. Board of Education, 96 Wis. 95.
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These decisions leave no doubt in our minds as to the right of
said children to attend the school in said school district without
payment of any tuition charges.

By sec. 40.29, subsec. (4), par.- (c), it is provided that in case
children of school age reside more than two miles from a school
house in the home district and one-half mile or more nearer a
school in an adjoining district and transportation is not provided
by the home district, such children shall be privileged to attend
the nearer school. We assume that the children in question are
hot so circumstanced. There is no law under which these chil
dren may be sent to the school at Wales unless the parents are
prepared to pay for their tuition and for their transportation.
The fact that the school district clerk is not permitted by sec.

40.21 to include in the school census of his district children

"residing in, held or cared for at any charitable or penal insti
tution of this state"

does not in our opinion affect the right of such children to attend
the school in the district wherein they reside when their educa
tion is not otherwise provided for by law. We are unable to find
any law which would support the ruling of the county super
intendent of Waukesha county which is credited to him in your
letter.

We believe the foregoing fully answers your inquiry.
JTD

Public Records—Tuberculosis Sanatormms—Records of state
sanatorium giving condition of patients cannot be disclosed by
superintendent without consent of patients.

March 31, 1922.

M. J. Tappins, Secretary,

Board of Control.

In a recent letter you submit the following question to this
department for an official opinion:

•  "We desire your opinion as to whether the records of the state
sanatorium are open to the public and can be examined by attor
neys or other persons with reference to the condition of patients
without the permission of the patient."
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In an official opinion rendered by this department on January
4, 1922,* to Mr. Edward Nordman, commissioner of markets, a

question similar to this was under consideration, and it was held

that under the common law a public official may refuse such in

spection of the record on one of two grounds; first, where the ap

plicant has no interest in the document; and second, where, al
though the applicant has sufficient interest, it would be against

public policy to disclose privileged matter or would embar

rass the official in the exercise of his duties. A number of de

cisions are cited showing the tendency of the courts in this coun
try on this question. See also, Greenleaf Ev. (16th ed.) sec. 476.

The question is a pretty close one in view of seemingly con

flicting provisions in a number of statutes. Sec. 4075 provides

that no physician is pei'mitted to disclose information which he
has acquired in attending any patient in a professional character.

It reads thus:

"No person duly authorized to practice physic or surgery shall
be permitted to disclose any information which lie may have
acquired in attending any patient in a professional character,
and which information was necessary to enable him to prescribe
for such patient as a physician or to do any act for him as a
surgeon; but as a witness in his own behalf, he may disclose such
information in any civil action brought by such patient or his
legal representatives to recover damages for malpractice in such
professional attendance, and also in any criminal prosecution for
such malpractice, whenever such patient or his legal representa
tives shall have first given evidence relating to such informa
tion; and also when the patient or those authorized to bring and
who do bring actions for personal injury in case of the patient's
death permit the physician in writing to do so."

Sec. 18.01 reads thus:

"Custody and delivery of official property and records. (1)
Each and every officer of the state, or of any county, town,

city, village, school district, or other municipality or district,
is the legal custodian of and shall safely keep and preserve all
property and things received from his predecessor or other per
sons and required by law to be filed, deposited, or kept in his
office, or which are in the lawful possession or control of himself
or his deputies, or to the possession or control of which he or
they may be lawfully entitled, as such officers.
" (2) Except as expressly provided otherwise, any person may

with proper care, during office hours and subject to such orders

•Page 7 of this volume.
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or regulations as the custodian thereof may prescribe, examine
or copy any of the property or things mentioned in subsection
(1).

<< • • •

"(4) Any person -vvho violates any of the provisions of this
section shall, in addition to any other liability or penalty, civil
or criminal, forfeit not less than twenty-five nor more than two
thousand dollars; * *

Sec. 4148, Stats., is also relative and provides:

"A copy of any document or paper filed, deposited, entered,
kept or recorded or of any record, made or kept pursuant to law,
in any public office or with any public officer of the United
States, or of this state, or of any town, school district, county or
municipality herein, or any public body or board created under
any statute of the state, being certified as provided in the next
section, shall be received in evidence in all cases in like manner
and with like effect as the original. If any such officer, upon
being tendered his legal fees therefor, shall unreasonably refuse
to furnish any such certified copy to any applicant for the same
he shall forfeit not less than twenty nor more than one hundred
dollars, one-half to the person prosecuting therefor."

You will note that sec. 18.01 provides that "except as expressly
provided otherwise" any person may examine official records.
In view of the express provision in sec. 4075 that no physician
shall be permitted to disclose any information he might acquire
in a professional capacity, it can be reasoned that the provisions
of sec. 18.01 are not applicable to the records of an institution
made by a physician containing information acquired by him in
a professional capacity. It has been expressly held by our court
that see. 4075 is applicable so far as disclosure on the witness
stand is concerned to the records of the state tuberculosis sana
torium. Mehegan v. Faber, 158 Wis. 645.
In Casson v. Schoenfeld, 166 Wis. 401,'the court held that Dr.

Lorenz of the Mendota hospital should not be permitted to testify
as to the results of an examination made by him. The court said
of sec. 4075, p. 410:

"The language is broad and absolute. Such a statute has been
declared to be for the benefit of the patient; that matters learned
'in the confidential and sacred relationship that exists between
patient and physician shall not be revealed to any third person
except with the express consent or waiver of the patient himself.
It is to protect him, or his memory, from possible shame and
disgrace."
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I have been unable to find any statute which requires a record

to be kept of the physical and mental condition of patients in the

state sanatorium, but you have informed me that the superin
tendent of said institution is required by the state board of

control to keep a record of the condition of the patients from

time to time.

Sec. 4148, Stats., pertains to documents or papers filed, de

posited, entered, kept or recorded, or of any record made or kept

pursuant to law.

While the question is not entirely free from doubt, in view of

the interpretation placed upon sec. 4Q75 by our supreme court, I

have come to the conclusion that your question should be
answered in the negative, and that the records should not be dis

closed to persons or attorneys without the permission of the
patient.

JEM

Charitahle and Penal Institutions—Home Finding Corpora
tions—Children's home society to which child has been com

mitted by court has no authority to place such child with family
residing outride state.

April 1, 1922.

M. J. Tappins, Secretary,

Board of Control.

In your letter of March 17 you state that in February, 1920,

the children of a certain family were committed to the Childrens'

Home Society of Milwaukee, the father having abandoned the
family and the mother being found by the court to be an unfit

person to have their care. The mother has removed to Iowa and

now claims that she has become a fit person to have the care

and custody of the children. She also claims that by the terms of

a divorce which has been granted her, the care of the children

has been awarded to her. You ask whether, assuming that she
has now become a fit person to have the children, it would be
lawful for the Childrens' Home Society to give the children to

her in view of the fact that she resides outside of the state.
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In my opinion the language of sec. 58.02, Stats., compels a

negative answer to your question. That section provides that
every childrens' home finding corporation shall be the legal

guardian of all children committed to it; that it may consent to

the adoption of such children or may enter into a written con
tract with any person who shall take such children other than
by adoption, which contract shall provide for the proper care of

the children, etc.; and it then provides,

(5) "Such corporation shall keep and maintain careful super
vision of all children placed in homes as aforesaid, and require
of every person who takes any such child, otherwise than by legal
adoption a full report of its condition and welfare, at least once
a year; and the corporate officers and agents may, as often as
they deem necessary, visit all such persons and families and in
vestigate the condition and welfare of any child taken by
adoption or otherwise. Whenever such corporation shall become
satisfied that any such child is subjected to vicious or harmful
influences or seriously lacks wise and considerate care and atten
tion, it may require the return of such child to its care and cus-
todj' at its principal office at the expense of the person required
to return the same."

It is apparent from this language that when a child has once

been committed to a home finding corporation, the placing of the

child in a home, whether through the process of adoption or
otherwise, does not terminate the corporation's responsibility and

authority. It is required to keep a careful supervision over the

home and for that purpose it is empowered to visit the home and

investigate the welfare of the child. It may require the child to

be returned to it if proper care is not being given. All of this
implies that the child shall remain where the law of this state,
acting through the agency of the home finding corporation, may

reach it. If the child could be given to a nonresident of the

state, the provisions as to reports, as to the rights of visitation

and the right of demanding the return of the child would be

quite unenforeible. Their observance would be at the option of

the family with whom the child was placed.
For these reasons it appears to me that the provisions of sec.

58.02 by clear implication forbid the placing of children with
nonresidents of the state.

Of course, the fact that fhe mother has been awarded the care

and custody of the children by a judgment of divorce has no
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bearing upon the situation. The children are in the custody of
an agency of the state, and the law of the state governs their

disposition. The divorce settles merely the relative rights of the
husband and the wife with reference to the children.

RMH

Dairy and Food—Bakeries—Partnership may be licensed as

bakery.

April 3, 1922.

Honorable J. Q. Emery,

Dairy and Food Commissioner.

Under date of March 24, 1922, you have submitted to this

department a report by C. J. ICremer, your inspector in charge.
Mr. Kremer makes the statement that the New England Pie Com

pany cannot be given a license to operate a bakery or confection
ery establishment for the manufacture of bread and other food
products, for the reason that it is not lawfully incorporated and

has no existence at present under the law. You inquire whether
Mr. Kremer's statement is correct under the provisions of law

of this state.

Under subsec. 2, sec. 1410d—6 the application for the license

may be made to the dairy and food commissioner by any person,
firm or corporation desiring to establish a bakery and the license

may be issued to the "person, firm, or corporation," etc. This
statute uses not only the words "person" and "corporation,"

but also the word "firm." The word "firm" is defined in

Webster's New International Dictionary as follows:

"The name, title, or style under which a company transacts
business; the firm name; hence, a partnership of two or more
persons; a commercial house; as the firm of Hope & Co."

If the New England Pie Company is not incorporated but is a
partnership, then a license may be granted to the individual

members of the firm doing business under the firm name of New

England Pie Company. If the New England Pie Company is
owned by one person doing business under that name, then the
license may be issued to such person doing business under the

name of the New England Pie Company. If the New England
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Pie Company is not incorporated, that will therefore not militate
against it from receiving a license as a bakery.

JEM

Automobiles—Trucks—Motor trucks registered in other states

must have weight, load carrying cajiacity, etc., lettered on each

side, as required by Wisconsin law.
April 3, 1922.

Honorable Lancelot A. Gordon,

Assistant Secretary of State.

You submit the following question asked by one of your auto
mobile license inspectors:

"Will trucks registered in other states be required to have
markings as to weight, etc.—also mirrors in compliance with our
laws?"

The law makes no exception for nonresidents. Sec. 1636—53
provides:

"The provisions of section 1636—47 shall not apply to auto
mobiles or other similar motor vehicles owned by nonresidents
of this state," etc.

The regulations you.speak of are not contained in sec. 1636—47
but are contained in other provisions of our automobile and

motor vehicle regulation laws. This question is therefore

answered in the afSrmative.

JEM

Intoxicating Liquors—Public Officers—District attorney who
is credibly informed that liquor law has been violated and does
not prosecute is subject to removal from office.

Records of drug stores on sale of liquor are open to district

attorney.

April 3,1922.
Walker Sanborn,

Acting District Attorney,

Ashland, Wisconsin.

In your letter of March 29 you direct ray attention to par.
(g), subsec. (2), sec. 1, ch. 441, laws of 1921, which provides:
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"Any district attorney, peace officer, or the commissioner who
shall know or be credibly informed that any offense has been
committed against any of the provisions of this chapter shall
make complaint against the person so offending within his re
spective jurisdiction to a proper magistrate and for every wilful
neglect or refusal so to do every such officer shall be subject to
removal from office. No such officer shall be required to give
any security for costs.''

You state that the president of a local association came to your

office with the story that certain people in Ashland were violating

the liquor laws; that upon being asked how she knows she says

people have written to her and told her. You inquire whether

this information will make you "credibly informed" in contem

plation of the above quoted statute, or whether such information

must come from some person who knows the facts and who, if

necessary, could testify to the facts in a court of record. A

credible person is one competent to give evidence and worthy of

belief. 1 Words & Phrases, 2d series, p. 1126.
It is my opinion that you are not credibly informed in con

templation of the above quoted statute unless you have the in

formation from a witness who knows the facts from his own

knowledge and is able to testify. It is a general rule that the
district attorney need not bring a prosecution if he has not

sufficient evidence in his possession which will warrant such

prosecution or sufficient to convict the defendant. Of course,
if you have received sufficient' information which will enable you
to secure witnesses who may testify to the facts, it will be your
duty to issue a warrant and commence prosecution, and if yon
fail to do so in such a case you may be subject to removal from

office.

You also state that this same party claims that the district

attorney has a right, under the state prohibition law, to examine
without a warrant of any kind the books of any drug store and

to inspect such drug store without a warrant. You request my
opinion as to this situation.

Subsec. (11), sec. 1, ch. 441, laws of 1921, reads thus:

"Record of manufacture, etc. No person shall manufacture
for sale, purchase for sale, sell, or transport any liquor without
making at the time a permanent record as required by the 'Na
tional Prohibition Act.' "

ao
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Subsec. (35) of the same section reads thus:

"Records, documents, evidence. All records and documents
required to be kept under this chapter shall be open at all rea
sonable hours for inspection and may be copied by the commis
sioner, his deputies or any peace officer. A verified copy of any
such record or document shall be evidence in any proceeding
under this chapter."

Under these provisions of the statute this question is answered
in the affirmative.

JEM

Banks and Banking—^When bank has voluntarily liquidated

pursuant to provisions of sec. 2024—28, Stats., and there are cer

tain deposits owners of which cannot be located, procedure out

lined by sec. 2022, subsees. 13 and 14, should be followed.

April 6, 1922.

Honorable Marshall Cousins,

Commissioner of Banking.

In your letter of April 3 you state that a bank under the super

vision of your department has recently voluntarily liquidated;

that there are certain balances of depositors remaining unpaid

because of the inability of the bank to locate the depositors. You

ask what procedure should be followed under these circum

stances.

Sec. 2024—28, Stats., authorizes liquidation of a bank but con
tains nothing with reference to a situation such as you refer to.
Sec. 2022, subsec. 5, authorizes the commissioner of banking to
take possession of banks in certain cases, and sees. 2022, subsec.

13, and 2022, subsec. 14, outline the procedure as to unclaimed
deposits. There being no other statutory provision with refer

ence to these matters, it would seem to me that the proper pro
cedure to be followed is that referred to in these subsections,
which by their terms apply only in cases of liquidation by your

department.

You do not state in your letter whether the bank has adver

tised for the depositors, nor what efforts have been made to locate

them. The procedure as to liquidation by your department pro-
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vides for advertising and then for holding the amounts to be

paid to the owners when claim is made. Even these sections do

not state what is to become of the deposits if the depositors never

put in an appearance. Apparently in those cases the deposits are

in the nature of an escheat and presumably would go to the state,

subject, however, to be paid to the rightful owner upon his mak
ing proper proof.

WWG

Bonds—CollecUon Agencies—Bond given under sec. 1747—150
is for one year; surety cannot be relieved from liability.

April 6, 1922.

Lancelot A. Gordon,

Assistmit Secretary of State.

In your communication of April 1 you have submitted a ques
tion which was asked you by a bond company.

It appears that on the 16th day of August, 1921, this company

issued a bond of $5,000 for a citizen of Janesville as a licensed

collection agency, as required under sec. 1747—150, Stats. This
company makes a request of you to withdraw as surety on the

bond on the said collection agency and it states it has been in
formed that the partj' for whom the same was filed has become

involved in some difficulties and that he has also been arrested

for transporting liquor illegally. The question is submitted as

to what the customary procedure is in determining liability
under bonds of this kind.

Under said sec. 1747—150 it is provided that no person shall

conduct a collection agency, and so forth, unless at the time of
conducting the same he shall have filed with the secretary of state

a good and sufficient bond as thereinafter described. In subsec.

3 it is provided that said bond shall be for the terra of one year
from the date thereof, unless a longer period has been agreed
upon. There is no provision in the statute which authorizes
withdrawal of said bond or authorizes a termination of the lia

bility of the sureties thereof. This bond under the above cited

statute is for the term of one year and I know of no procedure
in which the liability of the surety can be terminated before the
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end of that period. Our statute does not prescribe any such pro

cedure, and I doubt verj' much whether a court of equity would

grant relief in a ease of this kind. This latter question, however,

I have not investigated.

JEM

Indigent, Insane, etc.—Attorney general need not appear in

hearing under sec. 51.22 when state board of control is inquiring

into mental condition of person, unless requested by said board to

do so.

April 6, 1922.

Frank A. Jackson,

District Attorney,

Neillsville, Wisconsin.

In your communication of April 4 you state that the state

board of control has a hearing set for April 11 to inquire into

the mental condition of Frank Krueger, who was sentenced from

Clark county to life imprisonment for murder, and you inquire

whether this department will be represented at the hearing. You

state that it is difficult for you to get away and desire to be

advised in this matter. The board of control is undoubtedly
acting under sec. 51.22, Stats. I know of no provision of law
which requires this department to appear at a hearing of this

kind unless the state board of control desires to be advised and

makes a request for some one of this department to appear at the
hearing. So far we have not received any request to appear at

this hearing. Unless we do we have no right to appear in the

matter.

JEM
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Criminal Law—Intoxicating Liquors—Man arrested while
coming out of garage carrying jug of moonshine is not discov
ered in act of unlawfully transporting liquor so as to cause for
feiture of automobile.

Agriculture—County Fairs—Agricultural society need not, in
order to be entitled to state aid, both receive aid from state and

make no charge for admission.

April 7, 1922.

H. Arps,

District Attorney,

Chiltori, Wisconsin.

In your letter of April 1 you state that a peace officer in your
county arrested a man while coming out of a garage carrying a
jug of moonshine; that this man had just left his car in the
garage for repair and had taken the jug of moonshine out of the
automobile; that the defendant was taken before a justice of the
peace and a warrant sworn out charging the defendant with
transporting intoxicating liquor, that the justice allowed the de
fendant fo go on a bond in the amount of $50 and, upon the de
fendant pleading that he needed to use his automobile to go home
that night, the justice, without making any notation on his
docket, told the defendant to use his car in order to get home;
that the car had previously been seized by the officer but that
the officer allowed the defendant to take the car after the justice
had consented, to his taking the same; that the following day

the defendant appeared and brought the car with him, and you
then instructed the officer to seize the car and hold it pending the
trial of action. Preliminary hearing was held and the defendant
bound over to the circuit court where he is now awaiting trial.

You state that an action is being contemplated to recover the car

and you desire to know whether, under the facts stated, the car
may be held and confiscated.

Subsec. (23), see. 1, ch. 441, Laws of 1921 contains the fol
lowing :

"When the commissioner, his deputies or any peace officer
shall discover any person in the act of unlawfully transporting
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intoxicating liquors in any wagon, automobile, water or air craft,
or other vehicle, it shall be his duty to seize the same together
with any team used in connection therewith, and arrest any per
son in charge thereof.''

From the facts stated in your letter the peace officer did not

discover the person in the act of unlawfully transporting the
intoxicating liquor in the automobile. The automobile was

already in the garage, and the party who had transported the
liquor was leaving the garage with a jug of whiskey which he

had taken out of it. The transportation in the automobile was
already ended and the officer, therefore, did not discover the

person in the act of unlawfully transporting it in the automobile.
My conclusion is that the automobile cannot be held, as the

courts have repeatedly held that the law must be strictly con

strued and strictly complied with.

You submit a further inquiry relative to the Calumet County
Agricultural Association involving the construction of sec. 66.04,
subsec. (5), which provides aid to agricultural societies.

"Any town, village or city may, by a two-thirds vote of the
boai'd or council, appropriate in any one year a sum not to exceed
one thousand dollars to aid any organized agricultural society or
any incorporated poultry association, but no such society or
association shall receive any such aid unless it also receives aid
from the state, or ihake no charge to the public for admittance
to its exhibitions."

The question submitted is whether an agricultural society re
ceiving aid from the state but making a charge for admission is
entitled to such aid. You state that you are convinced that, the
word "or" being in the alternative, the statute must be con
strued to the effect that an organized agricultural society receiv
ing aid from the state and making a charge for admittance is
entitled to aid and that an organized agricultural society not
receiving aid from the state but making no charge for admission
is entitled to aid, and that it is not necessary in order to entitle
such society to'aid that it both receive aid from the state and

make ho charge to the public for admittance. You ask whether
you are correct in your interpretation of this statute. This

question must be answered in the affirmative.

JEM
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Education—State Certificates—Experience necessary to obtain
state certificate must have been acquired in public schools only

when statutes expressly so provide.

- April 7, 1922.

Honorable John Oallahan,

State Superintendent.

In your letter of February 21 you submitted two questions
to this department.

1. "Can the state department of public instruction grant state
certificates, either limited or unlimited, to teachers who have
gained their teaching experience in private or parochial
schools 1"

You refer me to subsec. (1), sec. 39.275 which provides,

"* * * Upon presentation of said evidence of successful
teaching for one year in the public schools of the state, such li
cense may be renewed for one year by the state superintendent."

A similar provision is contained in subsecs. (2), (3), and (4),
but in see. 39.285 the requirement is that the applicant shall

"furnish to the examiners sNch evidence of * * success in
teaching as they may require, and upon their recommendation
the state superintendent shall issue to him such certificate as is
awarded by their report."

Under this latter provision of the statute the evidence of suc
cess in teaching is deemed sufficient to the examiners if acquired
while teaching in private or parochial schools. I may add, how
ever, that in all cases where the statute provides that as a
condition for a license, the experience in teaching must have

been acquired while teaching in a public school, that must be

strictly complied with, and the experience gained in a private
or parochial school would in such cases not be sufficient.

2. "Can county superintendents grant county certificates to
teachers who have received their training in private or parochial
schools provided such training is the equivalent of the training
courses offered by county training schools, normal schools, or the
teachers training course offered in high schools?"
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In regard to this question you refer me to subsec. (3), see.
39.16, which provides:

"The one year of instruction and training preparatory to the
work of teaching may be obtained in a Wisconsin state normal
school, a county training school for teachers, a Wisconsin high
school offering a course legally authorized and established for
the training of teachers or any public school or any teachers'
training school in rank above high school offering a course for
the training of teachers equivalent to that offered in the state
normal schools of Wisconsin."

This question must be answered in the affirmative, as the au
thorization is clearly given in the above quoted section of the
statutes.

JEM

Bonds—Detective Agencies—Bonds filed with secretary of
state by detective agency cannot be withdrawn when personal
surety is to be substituted for corporate surety.

April 7, 1922.
Lancelot A.'Gordon,

Assistant Secretary of State.

In your letter of April 4 you quote from a letter received by
you from a detective agency, in which it is stated that the said

detective and collection agency has made arrangements to obtain
a personal in place of a corporate surety on their bonds, and
it asks you to return the bonds to the said agency, saying that it
will deposit new bonds in lieu of them. You state that you are
of the opinion that it is not legal for you to return the bonds
already filed with your department, because of the fact that
someone may start suit to recover under the bonds which have
been effective for some time past, and that a personal surety
signing a bond now would not be responsible for the past acts
of a detective agency or a collection agency. You inquire
whether you are correct in your position.
This question must be answered "Yes." The bonds that

are now in your department filed by said detective and collection
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agency are liable for all acts of said agency up to the present
time, and the public is entitled to this protection. There is no

method provided by law in which the bonds may be withdrawn
from your department, and you should, therefore, not return
them to the parties who have filed them.

JEM

Armories—Sale of part of lot not necessary for armory site
is not authorized by statute, if company is still in existence.

April 8, 1922.
Honorable 0. Holway,

Adpitanf General,

Madison, Wisconsin.

In your letter of March 31 you state that an armory site was
recently conveyed to the state of Wisconsin by the city of

Oconomowoc, under the provisions of the armory aid act (sec.
21.615, Stats.); that the parcel conveyed was 200 feet wide by

300 feet in depth; that the west 50 feet of front is not necessary

for the armory site or military purposes; that it is, however,
desired by the city in connection with a contemplated municipal

playground. You inquire whether the armory board is empow

ered to convey the parcel above indicated to the city of Ocono

mowoc, under authority conferred by ch. 499, laws of 1921. Said

law which is now contained in subsec. (9), sec. 21.615, reads
thus:

"If and whenever a military company or companies which is
in occupation of an armory constructed and acquired under the
provisions of this section, is mustered out of the service of this
state and it shall appear probable to the armory board tliat no
new state military organization will be mustered in the same
locality or that such property is not suitable for use by such
new organization, then the armory board is empowered and
authorized to sell, transfer and convey the said armory premises
to the municipality in which the same is located upon the repay
ment to the state, without interest, of a sum equal to the amount
allotted from state miliary funds and expended by the armory
board in the improvement of the premises."

Under this provision the real estate can only be sold when the

military company is mustered out of the service of this state
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and when it shall appear that no new state military organization

will be mustered in the same locality, or when it shall appear

that such property is not suitable for use by such new organiza
tion, This statute does not, in my opinion, cover a situation

such as is presented by your statement of facts, and there is,

therefore, no authority in said statute to authorize the armory

board to convey the parcel in question to the city of Oconomowoc.

JEM

Counties — County Institutions — Intoxicating Liquors —

County institution using intoxicating liquors is required to have

permit.

April 8, 1922.

Orrin H. Laerabee,

District Attorney,

Chippewa Falls, "Wisconsin.

In your letter of March 31 you inquire whether county asylum

authorities are required to get a permit to purchase liquor for

use by the inmates of the Chippewa Falls asylum. In a recent
opinion it was held by this department that the state insane

asylums were not required to take out a permit.*

This was predicated on the rule of statutory construction

that a statute general in its terms is not applicable to the state

unless it clearly appears by the language used that such was the

intent. In that case, the authorities were cited sustaining that
proposition, but our court lias not extended this rule to county

institutions; and in the absence of a ruling on this question by
the supreme court, I believe that the safe rule to follow is to

assume that such authorities need a permit the same as any
private citizen.

I am of the opinion that the county asylums cannot use liquor

for the inmates unless a permit has been granted.

JEM

•Page 182 of th's volume.
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Trade Itegulations—Assignments—Creditors—State is entitled
to priority over common creditors under United States bank
ruptcy act and sec. 1700, Wis. Stats. 1919.

April 11, 1922.

Board of Control.

WitK a letter dated April 8, 1922, you forwarded correspond

ence and other papers relative to the claim of the state of Wis
consin against the United States Sugar Company for beets de
livered to the company from the state prison at Waupun, which
claim amounts to $1,186.86.

You have heretofore been advised that debts due the state are

given priority by the law over ordinary creditors. In a letter

of the sugar company dated April 5, 1922, addressed to the
Wisconsin state prison, it is said that writer has been advised

by its attorney that the state is not entitled to such priority, and
request is made that the state inform the United States Sugar
Company of the statutes or legal authorities relied upon by the
state to support such claim of priority for debts due the state.
We think there is no room for two opinions on this subject

where the debtor is insolvent; and therefore the matter of

priority comes in question.

Sec. 1700, Wis. Stats. 1919, deals with claims against insolvents

and, among other things, provides that before any assignee shall

make any dividend he .shall pay all taxes, the compensation due
laborers for services performed within six months of the assign
ments, and

"debts due the United States or this state, the expenses of assign
ment and the execution of the trust."

The United States bankruptcy act makes provision for priority
in the payment of debts due from a bankrupt, and persons en

titled to such priority are classified. The fifth class of claims
entitled to priority under that act consist of

"debts owing to any person who by the laws of the States or the
United States is entitled to priority." Bankruptcy act, sec. 64,
subsec b, clause (5), (Act of July 1,1898, ch. 541, 30 U. S. Stats,
at Large 563).
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"The effect of the provision giving priority to debts entitled
to priority under the laws of a state is to adopt the state law and
make it the applicable federal law in determining priorities,
•  * »

"A state is a person within the meaning of the Banruptcy
Act, and so is entitled to priority for a debt as to which it is
entitled to priority by its own insolvency laws." 7 C. J. 333,
and cases cited in Notes 73, 74, and 75.

See also In re Jones, 151 Fed. 108; In re New Gait House Co.

199 Fed. 533; In re M'right, 95 Fed. 807.

Sec. 1700, Wis. Stats. 1919, is not printed in the Wisconsin
statutes of 1921, nor is any other part of ch. 80, Wis. Stats. 1919,

printed in Wis. Stats. 1921; but said ch. 80 is not repealed. To

save the expense of printing, we presume, the legislature of 1921
ordered that eh. 80, Stats. 1919

"shall not be hereafter printed in the statutes so long as the
national bankruptcy act remains in force." Sec. 45, ch. 590,
Laws 1921.

EEB

Education—Blind—Person who is totally blind in one eye and

has only 4/200 vision in other is practically blind and may be

given aid under sec. 47.08, Stats., if other conditions are present.

April 11, 1922.

Frank W. Calkins,

District Attorney,
Grand Rapids, Wisconsin.

You ask to be advised of the opinion of this office in the fol

lowing matters;

A married woman residing with her husband in your county

is totally blind in one eye and has 4/200 vision in the other eye.

The examiner of the deaf and blind appointed under sec. 47.09

will certify that she is totally blind in one eye but not in the

other. Her husband earns $75 per month. She has two chil

dren by a former marriage, one fourteen and one ten years of
age. She has no property and she has no income of any kind or
description other than what she gets from her husband.
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Is she a blind person within the meaning of sec. 47.08, and has
she an income which would exclude her from the benefits of that

section ?

" (1) Any male person over the age of twenty-one, and any
female person over the age of eighteen years, who is declared to
be blind * * * in the manner hereinafter set forth, and who
is not an inmate of any charitable, reformatory or penal institu
tion in this state,"

and who has an income of less than $50 per annum, and has been
a bona fide resident of the state ten years and of the county in
which application is made for one year is entitled to an allow
ance from the county of not more than $300 to be paid,

"in such manner and amounts and for such period of time as the
state bureau for the care of the blind, shall, from time to time,
determine * * •" (sec. 47.08).

If the income is between $50 and $250 the maximum allowance

is $150.

The appointment of a regular practicing physician to be the
examiner of the blind and deaf in each county is provided by
sec. 47.09. As such examiner he determines or declares whether
the applicant is blind. Blindness is a question of fact for his
determination, to be made according to legal rules.

You state that it is your interpretation of said section that no
person unless totally blind is entitled to its benefits.
We think that is an unreasonable interpretation which would

in a measure defeat the beneficent purpose of the statute.

The statute does not use the qualifier "absolute" but merely
the word "blind." We think a reasonable interpretation would
be to hold all persons as blind who are practically so, who have
not sufficient vision to enable them to use the same in any busi
ness or vocation but who are obliged to depend upon other senses

in regulating their activities. Such has been the construction of
.similar statutes relating to industrial accidents and in the in
terpretation of insurance contracts. Pawling & H. Co. v. MUl-
denl)erger, 170 Wis. 146; Collins v. Albrecht Co., 180 N. W. 480;
Krieghaiim v. Buffalo Wire Worlds Co., 169 N. Y. S. 307; Tracey
V. Standard Acc. Ins. Co., 109 A. 490; Watkins v. TJ. S. Casualty
Co., 214 S. W. 78, 84.
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In tRe case cited from 169 N. Y. S., it appears that the plain

tiff had no sense of light in one eye and that his other eye had

8/200 vision, and it was held that he was "blind."

We are further of the opinion that the wife's right to support
from her husband is not "income." The statute makes no

mention of support or of dependency. The right of a dependent

to insist on being supported by a spouse or by parents is cer

tainly not income, within the meaning of the income tax act;
and we think it is not income in the popular sense or within the
meaning of this statute. 22 Cyc. 63-65; sec. 4971, subsec. (1).

Beyond doubt, the legi.slature intended that some blind per
sons would obtain aid under this statute. It was meant for

some citizens and therefore should be so construed as to bring its
benefits within reach of at least a small class of persons. Those
who are inmates of charitable institutions are expressly excluded
from those benefits. Every one knows and the legislature was
aware, when the law was enacted, that no human being, adult or
infant, was or could be supported on $50 per year. If support,
actually received, be reckoned as income it would follow that no

person could possibly have an "income of less than $50 per
annum." These considerations seem to force the conclusion that

the word "income" must have its usual meaning.
We conclude that the examiner will be warranted in declaring

this woman blind, and that the benefits of sec. 47.08 may legally
be extended to her, the amount of such aid to be determined by
the bureau for the care of the blind and deaf.

EEB
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Contracts—Public Contracts—Advertisement of letting public

work upon competitive bidding is for purpose of obtaining
lowest price and at same time preserving entire fairness among
bidders.

Those in charge of letting may prescribe bid form and require
strict conformity thereto on part of bidders.

Bid. which deviates so far from prescribed form that it is not
readily comparable with other bids should be rejected for that
reason.

April 12, 1922.

Honorable John G. D. Mack,

State Chief Engineer.

You request the opinion of this office upon the bid of W. H.
Halsey & Sons Company dated January 23, 1922. With your
request yon transmitted (a) specifications for heating and ven
tilation work and plumbing and sewer work for the state of
Wisconsin general hospital prepared by Arthur Peabody, state
architect; (b) standard or prescribed form of bid No. 3 to do
the entire plumbing and sewer work; (c) addendum to plumbing
specifications, and (d) the bid of W. II. Halsey & Sons Company
to do said plumbing and sewer work.
In the directions to bidders, found on page 14 of the speci

fications, contractors are told that

"Each bid must be made out on one of the bid forms issued
by the State Chief Engineer or upon a sheet using the identical
language of the bid form, without any modification whatever,"
and further that "Bid No. 3—For plumbing and sewer work"
contains "no alternates."

The closing paragraph of the standard form of bid No. 3 re
quires that there shall be enclosed with the bid a certified check
or bond equal to 10 per cent of the amount of the bid with condi
tions for forfeiture thereon in the event that the bid is accepted

and the bidder refuses to enter into the formal written contract.

Aside from said closing paragraph the form is in these words:

"State of Wisconsin

Standard Form of Bid No. 3

Issued by the State Chief Engineer
Capitol Building, Madison, Wisconsin
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For the Entire Plumbing and Sewer Work of the

State of Wisconsin General Hospital at
The University of Wisconsin,

Madison, Wisconsin.

To THE Board of Regents of the University of Wisconsin :
We, , contractors,

of
hereby propose to furnish a satisfactory bond and to construct
and finish the entii'c Plumbing and Sewer Work of the State
of Wisconsin General Hospital at The University of Wisconsin
in accordance with the plans, Sheets Nos. 1, 5, 6, 7, 8, 9, 10, 11,
12, 13, 14, 23, 24, 29 and special Sheets No. 36 of the Layout of
Sanitary Sewerage and Roof Water Drains, and No. 37 of the
Water Supply Layout, and the specifications for Plumbing and
Sewer Work, pages 37 and 48, inclusive, prepared by Arthur
Peabody, State Architect,
For the sum of ($ )."

The purpose of requiring rigid uniformity in bidding is, as
you state, to secure

"bids which are readily comparable and which give definite in- ^
formation so that a bid may be accepted or rejected"

categorically and leave nothing in doubt or open to discussion
or explanation as to what was proposed or what is accepted. In
other words, your plan is to reduce the making of a contemplated
contract to the two ultimate simple elements which in theory
constitute or form every contract, namely an offer by one party
and its acceptance by the other. That plan is best for the state
and is eminently fair to the contractors and every deviation
therefrom is likely to be or at least considered a departure from
fairness to the competitors. It is the only plan by which the
work can be awarded to the best bidder and at the same time

obtain strict competition among bidders and afford every one an
even chance. When the offers are exactly alike, except for the
name of the bidder and the sum bid, it is only a matter of mathe
matics to determine the best bid. A tabulation of the sums bid

decides the contest and any school boy could determine the
winner.

Forty-eight bids were received and forty-seven complied with
your requirement as to the form of proposal. The only exception
was the bid of W. H. Halsey & Sons Company. This bid was
on the company's own "letterhead" and is in these words:
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"Milwaukee, Jan. 23, 1922.
Plumbing proposal.

Mr. M. E. McCaffrey, Secretary,
Board of Regents of the University of Wisconsin,
Madison, Wisconsin.

Gentlemen:

We propose to install the plumbing and sewerage according to
plans and specifications including all necessary permits, board,
room, transportation and superintendents fees for the sum of
Forty Three Thousand Eight Hundred Dollars ($43,800.00).
In this proposal we give the Board the option of using Rundle-

Spence, J. L. Mott or Wolff Manufacturing Company's fixtures.
If Standard Sanitary Manufacturing Company's fixtures are

furnished add Six Hundred Dollars ($600.00).
If Crane Manufacturing Company's fixtures are furnished

add to the original proposal One Thousand Two Hundred Dol
lars ($1200.00).

This proposal also includes all marble work as specified in
stalled complete.
The above propo.sal also includes furnishing of stops on all

individual fixtures such as lavatories, slop sinks, bath tubs, show
ers and water closets.

The marble work called for in our original proposal is as speci
fied with partitions 6 ft. high. If 6 ft. 8" as shown on plans add
One Thousand Two Hundred Dollars ($1200.00).
As an alternate proposal, we will agree to take this work on

a cost plus 12% bases.
Yours very truly,
W. H. Halsey & Sons Company,

J.G.H./N.H. By (Signed) Jay G. Halsey,
Secretary. [Seal] "

1. This bid is not in the form prescribed and is not comparable
to the other bids and therefore it does not accomplish the pur

pose of having every proposal so worded that it may be compared
with every other proposal by mere inspection. Your invitation

for bids left for a bidder but two things to be supplied, the
name of the bidder and the sum bid.

2. This bid does not identify the plans or specifications. You
invited bids to

"construct and finish the entire Plumbing and Sewer Work of
the State of Wisconsin General Hospital at the University of
Wisconsin in accordance with the plans * • • and the
specifications for Plumbing and Sewer Work • • • pre
pared by Arthur Peabody, State Architect,"
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making reference to the sheets and pages of said plans and speci
fications. This bid is to "install the plumbing and sewerage
according to plans and specifications" without designating in
any way whose plans and specifications are meant or designating
what building is referred to. All of those matters are left to
inference.

3. A court or layman or lawyer is unable by a mere reading
of the bid to determine the sum which W. H. Halsey & Sons
Company offers to

"construct and finish the entire Plumbing and Sewer Work of
the State of Wisconsin General Hospital at The University of
Wisconsin," etc.

Possibly a careful study of the plans and specifications pre
pared by the state architect would enable a person to determine
the meaning of this bid if it be assumed that the plans and
specifications prepared by the state architect were intended and
full knowledge was possessed of the meaning of the several op
tions and alternatives contained in the bid. To my mind this

alone would be sufficient to condemn the bid and call for its
rejection. Bids should not require study. They should merely
call for comparison or measurement according to the dollar rule.

4. This bid contains many offers not asked for. That is not
proper and affords grounds for its rejection. It might well be
said that tliose offers of substitutions of makes of fixtures and of
options were inserted to prevent a comparison of this bid with
the other bids and was by way of inducements to be given the
job. Other bidders may justly object that this is unfair compe
tition.

5. This bid is not in such form that a mere absolute accept

ance of it can be made. Should W. H. Ilalsey & Sons Company

be notified that their bid is accepted, they would not thereby be
informed, nor would they know what had been accepted, nor

would the .state know what it had bargained for. An acceptance
to be intelligible would have to contain one or more conditions.

The fact is this bid submits four or five options or alternates,

whereas a single definite bid was invited. It is a glaring dis
regard and departure from j'our express directions to all
bidders:
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"Each bid must be made out on one of the bid forms issued
by the state chief engineer (Exhibit B) or upon a sheet using
the identical language of the bid form, without any modification
whatever.''

Modifications may be made by addition as well as by subtraction
or alteration, and this bid deviated in all of those ways from
what was required.

"Identical. 1. The same, the selfsame; the very same; not
different • * * *
"2. The same in kind, quality, or characteristic; exactly alike

or equal j ♦ • •
"Identical is the strictest term for entire and absolute agree

ment or negation of difference." Webster's New International
Dictionary.

It needs no argument but merely a comparison of this bid
with the prescribed form to con^^nce any fair mind that this
bid in form or substance is not identical with the form pre
scribed, but that it deviates widely therefrom and defies com
parison.

"Any provision of statute or ordinance as to the form of bids
must be complied with to render the same a valid basis of con
tract. * * * Bids must be in compliance with the specifica
tions upon which proposals were invited; * * 28 Cyc
1029.

No statute has been found which prescribes the forms of bids
for the construction of this hospital, but in the absence of a

statutory form the officers or boards who are charged with the
duty of letting a public contract may make reasonable require
ments and prescribe the form of bid, and tho.se requirements and
forms have substantially the same effect they would have had
they been required by a statute. Hornung v. West New York,
81 A. 1116.

The courts have frequently passed upon the necessity of com
pliance by bidders with the specifications upon which proposals
were invited. Chippewa Bridge Go. v. Durand, 122 Wis. 85;
Tlornung v. West New York, supra; O'Neill & Viscount v. City
of Elizabeth, 73 A. 872; Dolan v. Schoen, 104 A. 149.
Our own supreme court in Chippewa Bridge Co. v. Durand,

122 Wis. 85, pp. 97-98, quoted with indorsement from a Penn
sylvania case as follows:
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<«* » * Lowest bidder necessarily implies a common stand

ard by which to measure the respective bids, and that common
standard must necessarily be previously prepared specifications
of the work to be done and materials to be furnished, etc., speci
fications freely accessible to all who may desire to compete for
the contract and upon which alone their respective bids must
be based.''

The court further said, p. 98, in reference to the re<iuirement
that a contract for public work be let to the lowest bidder, that

"such a provision contemplates that 'the bidders shall start on
a common ground and bid for the production or accomplishment
of the same identical result.' "

To secure competition to protect the public interest and in fair
ness to bidders, it is just as essential that there be a previously
ascertained standard for measuring the bids as that there be
such a standard for preparing and making bids, and this prin
ciple is violated if any bidder is permitted on his own initiative
to make proposals not requested and thereafter have some of
those uninvited proposals made the basis of a contract.

"To permit one person to change his offer in consideration of
a variation in the plans and specifications or proposed terms, and
to award to him the contract as a result thereof, is the plainest
kind of a violation of such a law as the one in question. An
award made to a particular bidder through negotiations with
him, the work to be done or the terms of the contract being pri
vately varied upon the one side to secure a reduction in the offer
to do the work upon the other, is not a letting to the lowest
bidder upon an open competition. On the contrary, it is an
award of work privately made ujion special terms to produce
something not submitted to public competition. • * *
"A provision for public contracts to be let to the lowest rea

sonable and responsible bidder, * * * requires the govern
ing board to take up the bids for the work and consider them
judicially. * * * The law permits no private negotiations
■with an individual bidder, no change of plans and specifications
submitted for the competition, no variances for the purpose of
obtaining a change in the bid of one or more bidders. The whole
matter is to be conducted with as much fairness, certainty, pub
licity, and absolute impartiality as any proceeding re<iuii-ing the
exercise of qim.s^-judicial authority. Municipal officers, in the
execution of such a law, must necessarily exercise the judicial
function to a certain extent, acting between the corporation and
the bidders, and between bidders." Id. 99-100.

It is our opinion that you would be abundantly justified, if in
deed vou are n'^t required to reject the bid of W. II. Halsey &
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Sons Company on the ground that the bid is irregular. Its
acceptance would be unfair to competitors who have conformed

to the conditions of your invitation for proposals.

BEB

Charitable and Penal Institutions—Home Finding Corpora
tions—Maternity hospital which is active agency in securing
homes for infants born theTe of unmarried mothers, participa
tion of mothers being confined to signing of consent, must obtain

license as home finding agency, under see. 58.03, Stats.

April 13, 1922.

Board op Control.

I have examined the file left with me by Dr. Park of your de

partment with reference to the Milwaukee -Maternity Hospital
with a view to advising you whether in my opinion its activities

ai'e within the provisions of sec. 58.03, Stats. That section reads
in part as follows:

"(1) No individual other than the parent or legal guardian
of the child, and no agency, association or corporation shall,
until duly constituted legal guardian and duly licensed therefor
as hereinafter provided, place in any family with or without
contract or give away by adoption any neglected or dependent
child as defined in section 48.01.

" (2) Upon application by any individual, agency, association
or corporation, to the state board of control and upon satisfac
tory proof made to said board that the applicant is in all respects
qualified to engage in the work of finding homes for children,
giving them away by adoption, or placing them in families with
or without contract during their minority, said board may, upon
payment of a fee of five dollars therefor, issue to said applicant
an annual license to engage in said business. * *

It appears from the information contained in your file—

which I .shall assume to be correct, as I have no concern with

disputed questions of fact—that in several individual cases
where babies have been born at the hospital to unmarried
mothers the hospital has taken the initiative in obtaining homes

for such babms. They have been turned over by the hospital
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to the foster parents for adoption and the foster parents have
had no communication or negotiations with the mother. In each

case, the mother signs a written consent to the adoption of the
child, but that appears to be the extent of her participation in
the matter, except that it appears that in one of the cases, the
mother testified in county court to her willingness to have the
child adopted. On this occasion, however, it appears that the
mother had no communication with the adoptive parents and

was not even permitted to see them.
It also appears that, persons visiting the hospital for the pur

pose of adopting children are told that under the hospital rules
they must make a contribution of fifty to one hundred dollars

to the hospital, which is referred to by the hospital authorities
as a gift but is reported by the adoptive parents to have been
required of them as a condition precedent to obtaining the child.
Persons desiring to adopt children from the hospital learn of

them through articles in the newspapers, not in the form of ad
vertisements, but written up in the form of news articles in

which appeal is made to the public to adopt the child or children
referred to in the article.

The legal advisor of the hospital contends that it is not an
agency of the kind covered by sec. 58.03. He has stated his
position in the following language:

"We are simply a maternity and general hospital; and, of
course, any mother giving birth to a child at our hospital has
the same right to release it for adoption as though the child
were born elsewhere. The fact that in all cases we make ex
traordinary efforts, inquiries and investigations in order to
satisfy ourselves and the mother that the parties desiring to
adopt the infant are in every way responsible and fit docs not,
it seems to me, change the legal status of the institution or con
vert it into a 'home finding agency' as defined in section 58.03
of the statutes. That section, as it seems to me, applies only to
institutions which actually take title, legal guardianship and full
control of the infants committed to it. Hence, it does not seem
to me that, without such title, we would have any legal rights
of supervision or control of the infants after a legal adoption
in the ordinary course has been consummated."

I cannot agree with the attorney for the hospital in his as
sumption that sec. 58.03 applies only to those persons or cor
porations which assume the legal guardianship of the child.
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It is true that only those corporations which are so organized
that they have the charter power, under sec. 58.02, to become

legal guardians are entitled to be licensed as home finding

agencies. It is equally clear, however, that the law makes it a

criminal offense, (for penalties see sec. 4586m), for any cor

poration to do the things covered by sec. 58.03 unless it has a
license from your board and is qualified to act as legal guardian

of the child. Hence the argument of counsel that the hospital

cannot be violating sec. 58.03 because it is not acting as legal

guardian seems quite unsound. The question is whether the

hospital is doing those things which sec. 58.03 permits only

licensed home finding agencies, duly qualified to act as guardians,

to do. If so, its acts are unlawful in the absence of a license.
The next question is whether the Milwaukee Maternity Hos

pital is in fact doing the things specified in sec. 58.03. The

statute covers two kinds of acts: (1) placing a child in a family
with or without contract, and (2) giving away a child for adop

tion. The statute applies only to neglected or dependent chil

dren as defined in sec. 48.01, but I think it sufficiently appears

from the facts submitted that all of the children I have referred

to are in that class. In the cases covered by your file, the chil

dren were all given away for adoption and were not merely

placed in homes. The question, therefore, is whether the ma
ternity hospital has been giving these children away by adoption
or whether the children have been given away solely by their

respective mothers, with the hospital acting only as advisor to
the mothers.

It is very apparent from the facts I have stated that the active

agency in giving away the children is the maternity hospital.
The mothers' participation appears to be confined practically to
signing a consent. All the negotiations are between the adoptive

parents and the hospital, and the mothers' role is purely formal.
In spite of the fact that the statute is a criminal one and should

therefore be strictly construed, I cannot believe that the courts
would ignore the actual facts in these cases and hold that the

mother is the one who is giving the child away for adoption.

Technically, of course, the actual "giving" is done by the

mother, for she and she only has authority to sign a consent.

But for all practical purposes, the giving is done by the hospital.

The mother, it appears, leaves the hospital as soon as she con-
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veniently can after tlie child is born, and the hospital keeps the
child, looks out for a home for it, and then attends to all the
negotiations and arrangements toward adoption.
The statute was passed in the interests of child welfare and

should be so contrued as to effectuate the legislative purpose.
The rule with regard to strict construction of a penal .statute

"does not mean that such a statute should be so construed for
the purpose of minimizing its effect; but be so construed to
effect the legislative intent. * * * It may be that the very
opposite of strict construction should be applied, where con
struction is needed. The purpose of the statute is the best guide
to go by since all rules for construction are intended to give
vitality to such purpose." State v. Helmann, 163 Wis. 639, 643.

It is my opinion that in the instances referred to, the Mil
waukee Maternity Hospital has been giving children away for
adoption, within the meaning of sec. 58.03, and that it is incum
bent upon the hospital to obtain a license under that section
before engaging further in such work.

RMH

Corporatwns—Articles of organization containing provision
that all stock shall be issued to certain association or corpora-,

tion, which shall control corporation and elect directors and
officers, and that single shares of stock shall be placed in names

of individuals to qualify them to act as directors, but to be in
dorsed and returned to such association, are attempted evasion

of law and should not be filed.

April 13, 1922.

Honorable Elmer S. Hall,

Secretary of State.

In your letter of April 10 you submit articles of organization
of the Federation Dairy Supply Company, and call my atten
tion to the third article which provides:

"All the common capital stock issued, shall be issued to the
Wisconsin Cheese Producers Federation, and the Wisconsin
Cheese Producers' Federation shall thereby control the corpora
tion and elect the directors, officers and managers thereof.
"Single shares of stock shall be placed in the names of indi

viduals to quaUfy them as stockholders for the purpose of acting
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as directors of the corporation; but all such certificates must be
indorsed back to the Wisconsin Cheese Producers' Federation
and be returned to the possession thereof."

Subsec. 3, sec. 1775, Stats., provides that no corporation organ

ized under ch. 86 of the statutes shall take or hold stock in any

other corporation except upon and "with the assent of the holders

of three-fourths of the capital stock of both the corporation

proposing to take such stock and the corporation in which it is

proposed to be taken.

Sec. 1776 provides:

"The stock, property, affairs and business of every such stock
corporation shall be under the care of and be managed by a
board of directors who shall be chosen annually by the stock
holders from among their number, at such time and place as shall
be provided by the articles of organization or by by-laws, and
shall hold one year and until their respective successors are
chosen, except that when classified by the articles of organization
they may be elected and hold accordingly. The directors shall
choose one of their number president and such other officers as
the corporate articles and by-laws require, for such term as
shall be prescribed thereby; and may fill any vacancy in their
board, happening after any regular annual election, until the
next succeeding election."

Sec. 1776ff provides:

"In all cases in which one corporation shall hold stock in
another, such stock shall, at all meetings of the stockholders
of the latter corporation be voted by the president of the former,
unless its board of directors, by resolution adopted at anj' regular
or special meeting of such board, designate some other person
for that purpose; and any one or more officers of the former
corporation may be chosen, qualified and act as directors and
officers of the latter corporation, as in the case of other stock
holders."

In my opinion the provision to which you called my attention

is an attempted evasion of the law and articles containing it are
not entitled to be filed with you. Under it the officers would not
be stockholders in fact, but would be the mere tools of the Wis

consin Cheese Producers' Federation. The law does not con

template any such thing as that. If the Wisconsin Cheese Pro
ducers' Federation is a corporation, and if it is properly author
ized, it may hold stock in another corporation if the stockholders
of the latter corporation by proper vote authorize it. When so
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held the stock would belong to the corporation and under the
provisions of sec. 1776« would be voted by one person, who
would be the president of the corporation holding such stock
unless its board of directors by resolution should otherwise de
termine. It would have no authority to place its shares of stock
or any of them in the names of individuals merely for the pur
pose of qualifying those individuals as stockholders, and upon
condition that the certificates of stock must be indorsed back to
such holding corporation and returned to its possession.
In my opinion you ought not to file these articles with this

provision in them.
WWG

Municipal Corporations—Town Meetings—Public Officers—
Town Supervisors—Under sec. 60.60, Stats., town meeting may
change statutory per diem pay of town officers but may not pro
vide compensation in form of fixed salary.

April 15, 1922.

W. B. Foster,

District Attorney,

Hurley, Wisconsin.

Under date of April 12, 1922, you state that you have con
strued sec. 60.60, Stats., and ask for the views of this office
thereon.

"The compensation of supervisors shall be four dollars per
day unle.ss a different sum is fixed by the annual town meeting.
Supervisors of towns situated in counties having a population of
not less than three hundred thousand, shall be paid, such salary
as shall be fixed by the electors at the annual town meeting,
*  • • which shall be in lieu of compensation per diem. The
clerks of the polls and town clerks shall be entitled to a com
pensation of three dollars per day, and at the same rate for
parts of a day * * * unless a different compensation shall
have been fixed by the town board. No town officer shall be
entitled to pay for acting in more than one official capacity or
office at the same time."

You state:

"The words *a different sum,' would seem to mean, a different
sum per day. However, such a narrow construction may not
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be proper upon a reading of the whole section. While 'sum*
is mentioned in the part relating to supervisors, 'compensation'
is used in relation to the clerk's compensation. Possibly it was
not intended that a different meaning should be given to the
word sum, than is given to word compensation in the same sec
tion."

It is my opinion that the compensation of supervisors must
be on a per diem basis, and that a salary as distinguished from
pay by the day is not permitted. The annual town meeting may
provide pay for actual services at more or at less than four dol
lars per day. That, I think, is the extent of the town meeting's
power.

You will notice that in tlie second sentence of sec. 60.60 the

word "salary" is used. It is there expressly provided for Mil

waukee county that a salary may be voted "which shall be in
lieu of compensation per diem." This express authority to the
town meetings of Milwaukee county is by implication and denial

of that authority to other towns. This denial of the power by
implication, together with the language of the first sentence of
this section, makes it quite certain that the town meeting cannot
provide a salary for town officers.

In an opinion rendered to the district attorney of Langlade
county, January 24, 1911, (Op. Atty. Gen. for 1912, 879), it
was assumed on all sides, but not discussed or decided, that the
town meeting could provide a salary for town officers. The only
question there considered was the duration or period of time over

which a vote of the town meeting on the subject of compensa
tion of town officers would be in force. Furthermore, at the
time that opinion was rendered the statute was not worded as
it is now. See sec. 850, Wis. Stats. 1911.
EEB



328 Opinions of the Attorney-General

Loans from Trust Funds—Erroneous description of lands
in district does not affect validity of application for loan nor
legality of loan granted thereon.
Town clerk is not required to enter tax against lands described

in application for loan but against lands actually in district
borrowing.

April 15, 1922.

Honorable Matt Lampert, Chief Clerk,
Commissioners of Public Lands.

"With your recent letter you submitted a number of letters
and documents relating to a controversy as to the boundaries
of school district No. 6 of the town of Delavan and joint school
district No. 1 and 5 of the towns of Delavan and Walworth all

in Walworth county.

From an examination of the records in your office and from

the letters submitted by you, it appears that the commissioners
of public lands granted a loan to joint school district No. 1 and
5 of the towns of Delavan and Walworth on the 4th of February,
1921. In the application for said loan the lands embraced by
said school district were described and said description included
the E V2 of section 33 and the SE Yi of section 28 of said town
of Delavan. Certain residents and tax payers of school district
No. 6 claim that the aforesaid descriptions constitute a part of

school district No. 6. It seems that some informal arrangement

was made for submitting the controversy to the commissioners of
public lands for determination, and the said commissioners de
sire an opinion as to what action, if any,, should be taken by
them on the matter.

I am unable to find any law which gives the commissioners
of public lands any authority to decide a controversy of this
character. The law has made it the dutj' of town boards to

create, alter, consolidate and dissolve school districts, and re
quires that any order of the town board affecting the boundaries
of a school district be filed with the town clerk of the town inter

ested. (See sees. 40.01 to 40.04, Stats.) As this has always
been the law, it would seem that a reference to the records of
the town clerk of the town of Delavan will clear up any doubt
as to the actual boundaries of the districts concerned.
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The fact that the clerk of joint school district No. 1 and 5
has entered the above descriptions in the application for a loan

from the state trust funds was of no particular consequence at

the time the application was made except that it increased the
valuation of the taxable property of said school district. How

ever, as I understand it, without the aforesaid descriptions the
valuation of the taxable property was sufficient to justify the
said loan. The rules of the commissioners of public lands re

quire a correct description of all lands in the school district in
an application for loan, and, of course, it is desirable that said
descriptions are entered in compliance with said rules, but an
erroneous description does not aifect the validity of the applica
tion nor the legality of the loan created thereon. No specific
lien attaches to the descriptions of lands entered in an applica

tion upon the granting of the loan. By statute all the taxable
property in a school district is subject to a collection of the tax
levied to pay the principal and the annual interest due thereon,
and it is the duty of the town clerk, when he receives the cer
tificate of apportionment, to extend the tax upon the tax rolls
against all the taxable property of the district. The law does
not require him to enter the tax against the lands described in
the application for the loan. It is the duty of the town clerk
of the town in which the above descriptions are located to deter
mine if the said descriptions belong to joint school district No. 1

and 5 or to school district No. 6. If the said descriptions do

not belong to joint school district No. 1 and 5, then no part of
the tax levied to pay the interest and principal of said loan
should be assessed against the aforesaid descriptions. If the
aforesaid descriptions are in fact embraced in school district No.
6, the owner thereof has a legal remedy to prevent said de
scription from being taxed in joint school district No. 1 and 5.

It is the opinion of this department that the commissioners
of public lands have no duty to perform in the controversy sub
mitted and cannot legally determine or decide in which school
district the said descriptions are located.
JTD
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Bonds—Criminal Law—Intoxicating Liquors—Conviction for
unlawful possession of liquor after first conviction for offense
committed subsequently thereto is not for second or subsequent

offense within contemplation of subsec. (32), sec. 1, ch. 441,
Laws 1921.

Bond conditioned not to sell, vend, deal, barter or traffic in
liquor is not forfeited by offense of having liquor in unlawful
possession.

April 18, 1922.

D. K. Allen,

District Attorney,

Oshkosh, Wisconsin.

In your letter of April 12 you state that a person was arrested
in your county in August, 1921, charged with unlawful posses
sion of intoxicating liquors in a place licensed to him for the

sale of nonintoxicating liquors j that the defendant took a change

of venue to the circuit court, and his ease was continued to the

present April term; that some weeks ago he was again arrested

on a similar charge and came into municipal court and entered

a plea of guilty and paid his fine as his first conviction; that

subsequent to this, namely last Saturday, he came into circuit

court and entered a plea of guilty to the information covering
the offense of last August; that his bond in both cases was drawn

in the words of the statute as found in sec. 1543, subsec. (32),

par. (c). You inquire whether the plea of guilty entered in

circuit court last Saturday is a second conviction although the
offense involved in the plea occurred four or five months prior

to the offense which the defendant had already pleaded guilty
to four weeks ago so as to compel the court to impose a jail sen

tence.

Said subsec. (32), par. (a), contains the following:

<<• • * And for a second or subsequent offense shall be

fined in addition to the costs of the action not less than two hun
dred dollars nor more than two thousand dollars, and be im
prisoned in the county jail not less than one month, nor more
than one year.''

This punishment is applicable only in a case where the offense
is either a second or a subsequent offense. The conviction in

the circuit court was not for a subsequent offense, but was in
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fact the first offense. The court was therefore not compelled to

impose a jail stentence. You inquire whether the bond which
followed the language of par. (c), subsec. (32) is forfeited by
the second offense when given for the offense committed in
August, 1921.

Par. (c) provides, relevant to the conditions of the bond, the
following:

"* * * Said bond shall further be conditioned that he will
not sell, vend, deal, barter or traffic in, any intoxicating liquors
or nonintoxicating liquors in violation of any law of this state
or of the United States."

The offense committed was the illegal possession of liquor.
The words "sell," "vend," "deal," "barter," or "traffic" are
not broad enough to include possession of liquor. I am of the
opinion that the bond has therefore not been forfeited by the
subsequent possession of liquor and the conviction therefor.
JEM

Education—Transportatwn of Pupils—Wisconsin Statutes—
Statute of Limitations—Parents who transport their children to
school are entitled to fees at rate of 20^ a day from June 18,
1917, until July 12, 1921; after latter date rate is 40^^ a day.
Under statute of limitations amount is recoverable until lapse

of six years.
April 19, 1922.

Honorable John Callahan,

State Superintendent of Pubhc Instruction.

You have submitted two questions to this department, which
I will answer consecutively:

"1. Can parents who are entitled to transportation fee for
transporting children under the provisions of sec. 40.16 collect
transportation fees for previous years? If so, at what rate per
day and for how many years back?

1. Sec. 40.16, subsec. (1), par. (b), provides:

"It shall be lawful for the electors of any school district to
authorize the district board to provide transportation to and
from school for any or all of the children of school age residing
in the district for whom transportation is not required by law,
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In any school district where the electors have failed or refused
to provide transportation for children living more than two
miles from the school in the home district and from a school in
an adjoining district, the parent or guardian of any such child
may transport him to and from school in the home district or to
and from a school in an adjoining district, and shall be paid for
such services by the district in which he resides at the rate of
forty cents per day for each child so transported, provided the
child while being so transported attended school for not less
than five months. In all sueii cases the transportation must be
safe, comfortable and convenient. The district in which such
children reside shall be entitled to state aid on account of the
transportation of such children as provided in subsections (5),
(6) and (9) of this section."

The procedural steps to be taken to secure the state aid are
given in subsecs. (5), (6) and (9) of said sec. 40.16.
Under these provisions of the statute, I am constrained to hold

that the parents are entitled to the transportation fees, and the
statute of limitation on a claim of this kind is sis years. See
sec. 4222, subsec. (4), which provides that an action must be
begun within six years.

"upon a liability created by statute, other than a penalty or
forfeiture, when a dilferent limitation is not prescribed by law."

Under the above quoted statute, the rate per day is 40^ for
not less than five months a year. This has been the law ever
since the enactment of ch. 512, Laws 1921, which was published
on July 12, 1921. Prior to that date, the rate wa.s 20^ per day,
which was originally enacted in ch. 441, Laws 1917, subsec. 2,
sec. 2.

Prior to the enactment of said ch. 441, Laws, 1917, there was
no statute authorizing parents to be paid for the transportation
of their children when there was no expressed agreement with
the school district, so that the parents are entitled to 20^' a day,
beginning June 18, 1917, for all the years up to July 12, 1921,
after which date they are entitled to 40^ a day.

"2. If it should be held that they are entitled to transporta
tion fees for prior years would the district also be entitled to
partial reimbursement by the state for transportation of this
type for prior years and if so for how many years?"

2. This question must be answered in the affirmative, in view
of the provisions of subsecs. (5), (6), and (9), sec. 40.16. It is
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true, under said subsec. (5), that it is provided that a school,
board and the principal teacher of the school in which the pupil

is enrolled are required on or before the first day of August of

each year to make under oath a report, giving the name of each

pupil transported more than two miles. This the board, I take

it, has failed to do, but I do not believe that this is fatal to the
claim, as this provision as to time is merely, in my opinion, di
rectory.

JEM

Bridges and Highways—Relocation of Highways—Under sees.

1317m—7 and 1317m—6 notice of condemnation of land must

be served on all owners whether minors or adults, residents or

nonresidents. No provision is made for service by publication.

April 19, 1922.

C. E. Lovett,

District Attorney,
Park Falls, Wisconsin.

In a letter dated April 14, 1922, you say that the highway
authorities deem it necessary to relocate a portion of a state

trunk highway, and are proceeding in the matter under the
provisions of sees. 1317m—6 and 1317m—7; that the record title
to the premises to be occupied by the relocation stands in the
name of a decedent who was survived by a widow, who now

occupies the premises, and by several children, who are widely

scattered; tliat the estate has never been probated. You wish
advice on how to proceed in this case, particularly as to the
service of notice of proceeding.s, such as will bind the heirs,

some of whom may be minors.

The sections of statute above cited are wanting in express pro
visions for handling a case like this.

When the title to tlie lands required for such a relocation can

not be obtained by" purchase, it may be acquired by exercise of
the right of eminent domain, and

"the proceedings shall be as provided in subsection 3 of section
1317m—6 for the acquirement of right to take stone or other
materials for public use." Sec. 1317m—7, subsec. 2, par. (b).

23
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Said subsec. 3, par. (b), directs that the right of eminent do

main in such case be exercised in the following manner:

<(• • « They may, upon not less than five days' notice in

writing, exclusive of Sundays and holidays, to such owner, de
scribing the property and stating the time and place of hearing
the application, apply to the county judge of said county to
appraise the value of the property sought to be taken."

The word "owner" as here used can hardly be taken as

synonymous with the word "occupant." Under sec. 1267, Stats.,
which forms part of the same chapter as the sections before

mentioned, in highway proceedings before the town supervisors,

the applicants are required to give notice to all "the occupants

of lands through which such highway may pass." There is an
express provision in case the lands are unoccupied, for publica

tion of such notice.

It is my opinion that this provision for publication does not

apply to proceedings under sec. 1317?n—6, and I am also of the
opinion that the provisions of statute for service by publication

in actions to quiet title and any other actions affecting title to

real estate are not applicable to this proceeding.

It is my view that written notice shall be served on the owner

of every interest in lands which it is proposed to take by deliver
ing to him personally a copy of the notice or by reading it to

him or by leaving a copy thereof at his usual place of abode.

This service may be made either within or without the state,

and may be made upon minors as well as upon adults. Proof

of service shall be made by affidavit of the person making the

service.

Would it be possible to make this relocation by proceeding

under sees. 1265, et seq.f If that could be done you would have
a workable statute for obtaining jurisdiction of all the owners

of the land in question.

EES



Opinions op the Attorney-General 335

Bridges and Highways—Counties—County boards may vote

money to city to be used in building streets, under sec. 1317m—5.

April 20, 1922.

Lucien T. Reid,

District Attorney,

La Crosse, Wisconsin.

With your letter of April 5, 1922, you sent a copy of the
resolution adopted by your county board May 24, 1921. The
evident object of this resolution was to raise $40,000 by taxation
to be turned over to the city of La Crosse for improving streets
which connect portions of the state trunk line highways. You

have advised the county board upon the legality of said resolu
tion as follows :

"After a careful consideration, I am satisfied that the appro
priation made by the county is perfectly valid and legal. The
resolution introduced by Mr. Yerly is not in the best possible
form, but it is very clear from the reading of it what its intent
was. and there is no doubt that in voting on the resolution the
board understood exactly what they were doing and intended
to appropriate forty thousand dollars to assist the city of
La Crosse in some street work. The fact that the resolution, as
aforestated, was somewhat irregular, does not, in my judgment,
affect the validity of the proceedings, as our supreme court has
repeatedly held that the proceedings of the county board must
be very liberally construed, for the reason that the members of
such board are very seldom familiar with legal forms and tech
nicalities, and it is impossible to expect them to do everything
in a legal and technical manner."

This office concurs in your opinion. Express authority for
such appropriation of public moneys is found in sec. 1317m—5.

"1. (a) The county boards are given authority to construct
or improve, or aid in constructing or improving any road or
bridge within the county.''

There are other provisions in this same section for the ex

penditure of county moneys in the building of the city streets,

especially those which constitute portions of the prospective
state highway system.

EEB
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Indigent, Insane, etc.—Tuberculosis Sanatoriums^^xpeiise of

preparing for burial body of indigent patient who died in county

tuberculosis sanatorium is part of "maintenance" expense
within sec. 50.07, Stats.

April 20, 1922.

Victor M. Stolts,
District Attorney,

Eau Claire, Wisconsin.

In your letter of April 10 you state that an indigent person
from the town of Rice Lake in Barren county applied for ad

mission to the tuberculosis sanatorium of your county, his ap
plication being approved by the county judge of Barren county
with the request that he be admitted as a county charge of that

county. He was admitted and died a few days later. The

question you ask is whether the bill of the undertaker for pre
paring his body for burial is a proper charge against Eau Claire

count}* or against the town of Rice Lake or Barron county.

Sec. 50.07, Stats., provides that an indigent person may be
admitted to a county tuberculosis sanatorium and maintained

there

"at the charge of the county in which he has his legal residence,
pursuant to subsection (2) of section 50.03"

and that such maintenance shall include necessary traveling
expenses, clothing, toilet articles, emergency surgical and dental

work,

'' and all other necessary and reasonable expenses incident to
his care in such institution."

It is further provided that the county maintaining the sana
torium shall be credited by the state, for each patient whose

support is chargeable against some other county, with

"the total cost of his maintenance as determined by the board
of trustees of the institution,"

and provision is then made for such cost being partially charged
over by the state against the county that is liable for the pa

tient's maintenance.

Sec. 50.03, subsee. (2), referred to in the statute just quoted,

relates to the state tuberculosis sanatorium and provides that
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admission of indigent persons shall be upon certificate of the
county judges of the respective counties, which certificates shall
be based upon a report of an examining physician, a statement
from the superintendent of the institution that the applicant is
eligible and can be received, and a further investigation as to

the financial ability and legal residence of the patient. I shaU
assume that all these preliminaries were complied with in the

case you inquire about.

If the term "maintenance" in sec. 50.07 can be construed to

include the cost of preparing a patient's body for burial, then
it seems clear to me that that section requires such expense to

be paid in the first instance by Eau Claire county and then
credited in full to that county by the state and collected in part
by the state from Barron county.

The term "maintenance" in the statute does not include

merely board and lodging; it is given a special definition by the
statute itself. It includes the patient's traveling expenses,
clothing, toilet artieles, surgical and dental work, and all other
necessary and reasonahle expenses incident to his care in such
institution. No express provision is made in the statute for the
care of the body of an indigent person who dies in the tuber
culosis sanatorium, although such an event of course is by no

means infrequent. It certainly seems reasonable that such ex
penses should be held to be necessary and reasonable expenses
incident to the care of such persons. In my opinion such a
construction of the statute conforms to the legislative intent and

should be followed.

I conclude therefore that the bill of the undertaker is a proper
charge against Eau Claire county, but that upon payment of
the bill the county will be entitled to reimbursement from the
state.

RMH
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Bonds—Education—High School Bonds—Free high school

district, though having same boundaries as city, is distinct mu
nicipality and may issue bonds which will be its own obligation
and not city obligation.

April 21, 1922.
Honorable John Callahan,

State Supermtendent.

In your letter of April 3 you ask three questions relating to
the issuance of bonds for the erection of a high school at Apple-
ton; The questions deal with the relationship between the city
of Appleton and the Appleton free high school district. Before
proceeding to answer them specifically, a few remarks upon the
situation may be pertinent.
On February 28, 1922,* I advised you that in my opinion the

city of Appleton was a free high school district, having become
such a district in 1904 by complying with sec. 490, Stats. 1898.
This section and others relating to free high schools were super
seded by ch. 563, laws of 1917, but the latter statute (see. 40.45,
Stats.) expressly recognizes the existence of district free high
schools already in operation in cities, and provides a method
(sec. 40.43) whereby cities may establish such district free high
schools in the future. Upon an examination of all these statu
tory provisions I reached the conclusion that the city oi Apple-
ton was still a free high school district under ch. 563, laws of
1917, as it unquestionably had been previously under the statutes
of 1898, and, being such a free high school district, it could estab
lish junior high schools under sec. 40.635, Stats.
Your present inquiry requires us to go a step further and

consider whether the free high school district which is identical
in territory and population with the city of Appleton is a sepa
rate municipal entity with power to issue bonds which will be
the obligations of the district and not of the city.
I am convinced that the answer must be in the affirmative.

Sec. 40.43, subsec. (1), provides that a city may establish a dis
trict free high school. The method of doing so is prescribed in
sec. 40.45, which also provides that the board of education shall
be the high school board and the city treasurer shall be ex officio

♦Page 167 of this volume.
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treasurer of the board. Sec. 40.52 provides that the taxes to

be levied for the free high school district shall be certified by
the clerk of the district to the city clerk, and the taxes so certi
fied must be entered on the next tax roll of the city and col
lected and paid to the district treasurer. The same section con
tains a subsection validating action

''heretofore taken * • * to form a town, village, city or
district free high school district"—

thus clearly indicating that there can be such a thing as a city
free high school district. Sec. 40.53 contains detailed regula
tions as to the admission of pupils, the course of study, the
granting of diplomas, the making of reports, and so forth, and
it refers all the way through to the "district" or the "free high
school district" and in no case to the city. The same is true
of sec. 40.54, which relates to the duties and powers of the free
high school board. Sees. 40.55 and 40.56 provide for free high
school district meetings, and the latter section empowers the
electors assembled at such meetings to levy taxes and to author
ize the free high school district board to borrow money. When
it is remembered that a free high school district—as distin
guished from a joint free high school district or a union free
high school district—is, territorially, always either a city or
a school district, it is clear that the statutes I have been re
ferring to make the free high school district a separate political
entity, which is legally as distinct from the city or school dis
trict as though its territorial boundaries did not coincide with
those of the city or .school district.

The same idea is carried out in the chapter on "municipal
borrowing," where sec. 67.04, subsec. (2), authorizes cities to
issue bonds for school buildings, and sec. 67.04, subsec. (6), au
thorizes common school districts and free high school districts
to do the same thing. Since every free high school district con-
si.sts of either a city or common school district, the express power
given to free high school districts to issue bonds clearly recog
nizes them as separate municipal organizations; otherwise the
bonding power given to cities and common school districts would
completely cover the subject.
Having concluded that a free high school district is a separate

political entity although its territorial limits are identical with
those of a city, I proceed to consider your specific questions.
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(1) ''Does the bond issue require the approval of the voters
of free high school district at an annual or special election
called and held for that purpose ?''

Under sec. 67.05, subsec. (1), Stats., there must first be an
"initial resolution" passed by the governing body of the district
—which, under sec. 67.01, subsec. (3), means the board of edu

cation—and it is then the duty of the clerk to call a special meet
ing for the purpose of submitting the resolution to the electors
for ratification or rejection. The meeting must be called and
conducted in the manner provided by law for the calling of spe
cial meetings of school districts, and the notice of meeting must
embody a copy of the resolution.

(2) "Is the approval of the city council necessary or essen
tial to the validity of the bonds so issued?"

In my opinion it is not. The free high school district is a
distinct municipality within the meaning of ch. 67, Stats. Sec.
67.01, subsec. (1), expressly defines "municipality" to include
"a county, city, village, town, * * * free high school dis
trict * * *" and so forth. Sec. 67.04, subsec. (6), expressly
authorizes a free high school district to issue bonds for the
erection or improvement of school buildings or the purchase of
sites for the same. The city council is not the governing body of
the free high school district and is not concerned with the issu
ance of the bonds.

(3) "Would these bonds be made the obligation of the free
high school district or the obligation of the city of Appleton?"

The bonds would be the obligation of the free high school
district. Tliis conclusion follows clearly from what has gone
before and from the express language of sec. 67.04, subsec. (6),
authorizing free high school di.stricts to issue bonds. The ques
tion may be raised whether the bonds so issued will be, within the
meaning of the constitution, indebtedness of the city which must
come within the 5 per cent limit. The legislature has expressed
clearly in sec. 67.03, subsec. (2), its intention that such shall not
be the case, for that section provides that the 5 per cent debt-
limit

does not include any indebtedne.ss, in whole or in part, that
has been or may be incurred independently by any other munic-
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ipality for its own separate purposes, even though the territory
and taxable property of either municipality constitutes the whole
or a part of the territory and taxable property of the other."

Attempts of this kind to make two separate municipalities out of
the same identical territory for constitutional debt-limit pur
poses appear to have been quite uniformly sustained by the
courts of other states, although our own court has never
passed upon the proposition. See notes, Ann. Cases 19120 449;
37 L. R. A. (New Series) 1108.

RMH

Corporations—Blue Sky Law—Exchange of securities is
"sale" within see. 1753—48, Stats.

April 26, 1922.

Honorable Marshall Cousins,

Commissioner of Banking.

In your letter of April 22 you ask whether the giving of five-
year bonds of the Victor H. Arnold Company of Chicago to
residents of Wisconsin in exchange for stock of the Madison
Bond Company held by them is a violation of the securities law,
no permit having been obtained from the railroad commission
for such a transaction.

Under sec. 1753—48, Stats., every disposition of securities for
value is a "sale," and under sec. 1753—50, all sales of securities
in this state are made unlawful unless made pursuant to a per

mit issued by the railroad commission. Sec. 1753—49, how
ever, contains certain exemptions, some of which may possibly
be applicable to the transaction you inquire about. The shortest
way of stating the matter is to say that in my opinion the ex
changing of the bonds of the Arnold Company for stock of the
Madison Bond Company was in violation of the securities law
unless (a) it was done in interstate commerce, or (b) it was
done by the owner of the bonds for his own account exclusively
and not in the course of continued and repeated transactions
of a similar nature, the owner not being the underwriter of the
bonds, or (c) the exchange was made with a state or national
bank, building and loan association, or land mortgage associa
tion, or with a broker authorized by the commission to act as



342 Opinions op the Attobney-Genebal

such, or (d) the exchange was made for the purpose of satisfy
ing a bona fide pledge of the bonds, or (e) the bonds are listed
on the New York, Boston or Chicago Stock Exchange, or (f) the

bonds are secured by government, municipal, railroad or public
utility bonds in such amounts as to satisfy the statute. In the
absence of detailed information on the points just mentioned, I
cannot answer your question categorically, but if the facts do

not bring the case within some one of the exemptions referred
to, it seems very clear to me that the exchanging of securities in

intrastate commerce in the manner set forth in your letter is a
violation of the securities law.

RMH

Appropriations and Expenditures—University—Agricultural
Experiment Station—Regents of university are authorized by
ch. 421, Laws 1919, to purchase land for agricultural experiment
station in Door county.

April 26, 1922.
Edward A. Fitzpatrick, Secretary,

State Board of Education.

In your letter of April 13 you ask my opinion as to the author

ity of the regents of the university to expend money for the pur
chase of land for an agricultural experiment station in Door
county.

Ch. 421, laws of 1919, created sec. 36.225, Stats., to read as
follows:

"(1) The regents of the university are authorized to estab
lish a branch experimental station in Door county for the pur
pose of carrying on horticultural and agricultural investigations
and demonstrations on problems that are designed to aid in the
development of the fruit and farm interests of that portion of
the state.
" (2) The state conservation commission is authorized to enter

into mutual agreement with the regents of the university for the
use of the necessary farm equipment and such necessary land
within the Peninsular State Park in said county as may be avail
able for such experimental work."

The same chapter, 421, made an appropriation as follows:

"(20.41) (3) (o) For the fiscal year beginning July 1, 1919,
five thousand dollars, provided that the county board of Door
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county appropriate a similar amount on or before July 1, 1919;
for the fiscal year beginning July 1, 1920, twelve thousand dol
lars, to carry out the provisions of section 36.225."

These provisions appear without change in the statutes of
1921 except that the two paragraphs first quoted are now subsecs.
(3) and (4) of sec. 36.215, and the appropriation statute has
been modified to correspond to this new numbering and has also
had added to it the following:

"* * * And annually, beginning July 1, 1921, $12,000 to
carry out the provisions of said subsections."

It is obvious that the power given the university regents to
establish an experimental station includes the power to locate
that station on a piece of land, since that is the only way a
station can be established. It is also obvious that the appropria
tions made "to carry out the provisions of sec. 36.225" are avail
able for the establishment of the station as well as for its sub
sequent operation. An authority to expend money to establish
an experimental station, when such a station must consist of
land, must necessarily imply authority to use the money to buy
or otherwise acquire the land for the station.

It is true, as you state in your letter, that the legislature often
makes a practice of specifically stating when it intends an appro
priation to be used for the purchase of land. This, however, is
not universally true. We find many instances in the statutes
where an appropriation is made for permanent property "except
the purchase of land," indicating that unless the specific excep
tion were made, the general appropriation for permanent prop
erty would include the power to purchase land. See sees. 20.15,
subsec. (4), 20.34, subsec. (3), 20.35, subsec. (3), 20.38, subsec.
(3), subd. (b), etc. Nor do we have any general statute applicable
to land, as we have in the case of automobiles—sec. 20.73, subsec.
(4)—to the effect that no purchase of such property can be made
without specific statutory authority therefor. Furthermore, as
I have already pointed out, the establishment of a new agricul
tural experiment station implies as a matter of absolute necessity
the acquisition of some land, and the situation therefore differs
from that which confronts us where an appropriation is made in
general language to an established state institution already
owning land.
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The only question, therefore, that has given me difficulty is
whether the provisions of subsee. (2) of the original act—'now

subsec. (4), sec. 36.215—indicate a legislative intent that the
land to be used for the station must be within the Peninsular

State Park. "What the statute says is that the conservation
commission is authorized to enter into an agreement with the
regents for the use of such necessary land within the park as

may be available for the experimental work. For reasons whicli

I shall state, I have concluded that this provision is not intended
to confine the station to the state park but is intended as a mere
authorization.

In the first place, it is to be noted that the subsection which

refers to the park grants an authority to the conservation com

mission and not to the regents. The regents already have their
authorization in the preceding subsection. The conservation
commission, which has control of the state park lands and of
course could not without express authority divert those lands to
other than park purposes, is simply given the power to make
such a diversion in this particular case. If they fail to exercise
that power, the regents cannot coerce them in any ̂jvay; yet the
regents have the absolute power to establish the experimental
station. It would be giving the statute an unnatural meaning
to hold that the conservation commission is given a veto power
over the establishment of the station, yet that is what would
result from holding that the station must be placed within the
park. Furthermore, the language referring to the park applies
only to such land within its boundaries "as may be available for
such experimental work." If there is no land available for such

work—and I understand that such is the case because of the

unfavorable character of the soil and terrain within the park—
then again we have the broad and absolute authorization of the
first subsection entirely nullified by the purely permissive lan
guage of the second. Such cannot have been the legislative
intent.

Further confirmation of the view just expressed is found in

the history of the previous branch experimental stations. Dean
Russell of the college of agriculture informs me that in each of

the previous cases, the county in which the station was to be
located has donated the land as an inducement to the location of

the station, but that in the present case, the purpose of the
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station being mainly for experiment along horticultural lines,
such local donation of the land was not found feasible, and in
lieu thereof it was provided that the county should make a cash
donation equal to the initial appropriation made by the state.
Thus, although the form of the county donation was changed,
its purpose was the same as in the previous cases, namely the
acquisition of land for the station. The use of land within the
park, instead of land purchased expressly for the station, was
regarded merely as a possible alternative depending—as the lan
guage of the statute clearly shows—upon the consent of the con
servation commission and the availability of the park land for
the desired purpose.

It is my opinion, therefore, that the regents may lawfully use
the appropriations made in sec. 20.41, subsec. (3), subd. (o), for
the purchase of land for the Door County station. Under the
rules laid down in sec. 20.77,' subsec. (2), however, the appro
priation of $5,000 for the fiscal year beginning July 1, 1919, and
the appropriation of $12,000 for the fiscal year beginning July 1,
1920, have lapsed, and the appropriation now available is the one
of $12,000 made by the legislature of 1921 as an annual appro
priation beginning July 1, 1921. Since this appropriation is
available for the establishment of a station as well as its opera
tion, and no division is made in the statute as between the two
objects, the regents have discretion to devote the entire $12,000
of this year's appropriation, or so much of it as they deem
proper, to the acquisition of land for the station.
RMH
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Counties—Courts—Court Costs—Iowa county may be reim
bursed by state for costs in case commenced in circuit court for

Monroe county but transferred to circuit court for Iowa county
on filing of aflSdavit of prejudice against judge of original cir
cuit.

April 26, 1922.
Wm. M. Gleiss,

District Attorney,
Sparta, Wisconsin.

In re: State of Wisconsin v. Tomah Cash

Mercantile Company

Answering your inquiry with reference to the indemnifying of
Iowa or Monroe county by the state for costs pursuant to sec.
2940m, will say that this case was originally commenced in the
circuit court for Monroe county. On the filing of an affidavit of
prejudice against the then sitting judge of that circuit, it was
transferred to the circuit court of Iowa county. Your inquiry,
as we understand it, is whether Iowa county may be reimbursed
for the items of cost mentioned in sec. 2940m direct from the
state or whether it is necessary for Iowa county to make claim
against Monroe county and to have Monroe county in turn
make claim against the state for reimbursement.

■ The material parts of sec. 2940m are as follows:

''In any civil action or proceeding tried in a circuit court of
this state after the first day of October, 1918, either by or against
the state or any of the state officers in their official capacity, or
any of the state commissions, under the provisions of the statutes,
there shall be repaid out of the state treasury to said county upon
the certificate of the presiding judge and the clerk of said court
and the approval of the attorney general and the audit of the
secretary of state:

(1) The per diem of the clerk of the court.
"(2) The per diem and mileage allowed by law to the petit

jurors actually in attendance upon said court during the trial of
any such action or proceeding."

It will be noticed that the language of this section refers to
"an action tried in a circuit court." Again "the presiding
judge" and again "to the clerk of said court" and again "upon
said court during the trial of any such action." These terms all
refer to the circuit court of the county wherein the action was
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tried and not wherein the action was commenced. Consequently,
we believe that Iowa county may, on proper certificates, be paid
directly by the state.
GFC

Gonstihitioiuil Law —Public Printing— Before proposed
amendment to constitution can properly be submitted to legisla
ture to be chosen at next general election after its adoption by
legislature in which it was originally adopted, it must be pub
lished, in form in which it was adopted, for three months pre
vious to such general election. If not so published, second legis
lature has no power to act on it.

April 26, 1922.

Honorable Elmer S. Hall,

Secretary of State.

In your letter of April 6 you state in effect that the legislature
of 1919 agreed to joint resolution No. 70 proposing an amend
ment to sec. 3, art. XI of the con.stitution, providing for home
rule for cities and villages; that the resolution as originally
introduced was not agreed to by the legislature, but that it
agreed to a substitute amendment, which differed in some ma
terial respects from such original resolution; that through some
error the original resolution was enrolled and filed in the office
of the secretary, of state, and that it was the resolution as so
enrolled, and not the resolution as passed, that was published
for three months prior to the general election in 1920; that the
legislature of 1921, by joint resolution No. 39, S., agreed to
an amendment precisely the same as the substitute amendment
adopted in 1919, but differing from the published resolution.
That still later eh. 479, laws of 1921, was passed which recites
that the amendment as found in the 1921 resolution was proposed
and agreed to in the legislature of 1919 and approved and
agreed to at the session of 1921, and directing that the secretary
of state submit such amendment to the constitution to the people
at the general election in November, 1922. You inquire whether,
in view of this irregularity of publication, the proposed amend
ment, if ratified by the people, will become a valid part of the
constitution.



348 Opinions of the Attorney-General

Sec. 1, art. XII, Const., provides in part:

"Any amendment or amendments to this constitution may be
proposed in either house of the legislature, and if the same shall
be agreed to by a majority of the members elected to each of the
two houses, such proposed amendment or amendments shall be
entered on their journals, with the j'eas and nays taken thereon,
and referred to the legislature to be chosen at the next general
election, and shall be published for three months previous to the
time of holding such election; and if, in the legislature so next
chosen, such proposed amendment or amendments shall be agreed
to by a majority of all the members elected to each house, then
it shall be the duty of the legislature to submit such proposed
amendment or amendments to the people in such manner and
at such time as the legislature shall prescribe; and if the people
shall approve and ratify such amendment or amendments by a
majority of the electors voting thereon, such amendment or
amendments shall become part of the constitution; * *

The amendment that was proposed in the legislature of 1919
and agreed to by a majority of the members elected to each of

the two houses of that legislature was not published for three
months previous to the time of holding the next general election.
What was published was something materially different than the
resolution that was agreed to. Some forty years ago our su
preme court said:

*  * We also agree with the learned counsel that no
amendment can be made to the constitution without complying
with the provisions of section 1, article XII, above quoted, both
in the passage of the amendment by the legislatures and in the
manner of the submission," State ex rel. IIadd v. Timme, 04
Wis. 318, 334.

More recently the court has said that each of the two houses
of the second session of the legislature

"must agree to the precise proposal agreed to at the previous
session, and that must be evidenced by a recorded yea and nay
vote in each house." State ex rel. Owen v. Donald, 160 Wis
21, 57.

I believe it is equally true that the proposal published prior
to the election of the second legislature must be the precise pro
posal agreed to at the previous session.
See also State ex rel. Pastel v. Marcus, 160 Wis. 354,
A well-known work says :

"Provisions of a constitution regulating its own amendment,
otherwise than by a convention, are not merely directory, but are
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mandatory; and a strict observance of every substantial require
ment is essential to the validity of the proposed amendment."
12 C. J. 688-689.

And yet again it says:

"As preliminary to the submission to the people for ratifica
tion of a proposed constitutional amendment, it is imperative
that there be due compliance on the part of the general assembly
with all constitutional requirements, including such formal steps
as the reading of the proposed amendment before each chamber,
the entry of such amendments on the journal with the yeas and
nays thereon, the approval by the required number of votes,
usually more than a mere majority, and ratification by a suc
ceeding legislature. . An omission of one of these required steps
cannot be overlooked on account of any inconvenience that may
result through failure to adopt the proposed amendment." 12
C. J. 692-693.

I believe there should be added to this statement the further

requirement with which there must be due compliance, the publi
cation of the proposed amendment previous to the election of the

members of the second legislature.

The situation is somewhat analogous to that presented in your

inquiry of June 3, 1921, where a bill introduced and passed by
one house was amended in the second house of the legislature,

and then refused concurrence there, was returned to the house

of its origin, where it was treated as concurred in and sent to
the governor, who approved it, and it was then published. I

there pointed out that the mere fact that this was signed by the
governor and published did not make it a law, but that the same
identical bill must be passed by both houses of the legislature and
approved by the governor. X Op. Atty. Gen. 613.

It is my opinion that if this proposed amendment should now
be submitted to the people and ratified by them, it would rrot
become a valid part of the constitution.

It appears that the joint resolution adopted by the legislature
of 1921 is in proper form for the initiation of the proposed
amendment, and in fact we understand that when it was intro
duced it was with an understanding of the situation that existed
with reference to the proposal of the 1919 resolution and was
intended to initiate proceedings looking to the adoption of a

constitutional amendment permitting home rule by cities. It is
my opinion that you should publish the 1921 proposal for three
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months prioi* to the general election next November, as pro
vided by sec. 1, art. XII, Const., and that the question of this
amendment to the constitution should not be submitted to the

people at this coming general election.
I do not believe this is a situation calling for the application

of the declaratory relief statute, but if any elector in a city or
village that -vvould be atfected by the proposed amendment sees
fit to question the correctness of this opinion, he can probably
get permission to start an original action in the supreme court
to have the question passed upon by that body in time for the
proper publication, whether such publication be for three months
prior to the general election, treating the 1921 proposal as
initiatory, or the publication necessary for submitting the pro
posed amendment to the people for ratification.
WWG

Corporations—Securities Law—Contracts—Contract for leas
ing of oil land does not become "security" within see. 1753—48,
Stats. 1919, by insertion of unsecured agreement on seller's part
to refund purchase price upon certain contingencies.

April 26, 1922.

Securities Division,

Railroad Commission.

You have submitted to me a contract made by an oil land de

velopment company with a resident of this state, and have asked
my opinion as to whether certain provisions of the contract make
it a "security" within the meaning of the securities law. The
contract was made in December, 1920, and your question must
therefore be dealt with under the securities law as it appears

in the statutes of 1919.

The contract consists of a lease of 40 -acres of land in Texas,

with provision for payment of royalties to the lessor in case
oil or minerals are discovered. The term of the lease is about

four and one-half years, but is subject to automatic extension in

case oil or gas is discovered, either on the leased land or on any
other portion of a 60,000-acre tract owned by the lessor. A
supplimentary agreement attached to the lease provides that

when 10,000 acres of the lessor's land have been leased, the
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company will begin drilling a deep test well on its 60,000-acre
tract, and if and when all the leases on a second 10,000-acre tract
have been disposed of, and when the first deep test well is com
pleted, the lessee at his option

"may give iis notice at any time within thirty days after the
completion of this first deep test well and demand of us the
price for which we sold this lease, plus ten per cent, and we will
immediately mail him a check for said amount.''

It is this provision of the agreement which you suggest as pos
sibly transforming the contract into a "security" within the
meaning of our law. It appears that before the first 10,000-acre
tract was fully sold a deep test well was sunk; no oil was found,
and further selling of leases was abandoned by the company, so
that the time will never arrive when the lessee will have the right
to demand the return of his money, with the ten per cent bonus.

Sec. 1753—48, Stats. 1919, defines security as follows:

"(c) 'Security' or 'securities' means and includes any bonds,
stocks, notes or other obligations or evidences of indebtedness or
of title which constitutes evidence of, or is secured by, title to,
interest in or lien upon any or all of the property or profits of
such company; * •

I am satisfied that the contract in question is not a security
within the meaning of this statute. An obligation of this kind

to be a security under the 1919 law must be either an evidence of
title to, interest in or lien upon the company's property or
profits, or it must be secured by such title, interest or lien. This

obligation is not secured at all, nor does it represent any interest

in the company's property or profits. It is simply an unsecured

agreement to pay money at a future time and upon the happen
ing of certain contingencies. It clearly is not a note but is a

mere obligation, and therefore it must under the 1919 law satisfy
the requirements as to "title to, interest in or lien upon" prop
erty or profits before it can be held to be a security.
RMH
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Corpo}'ations—Securiiies Law—Philippine Islands are "terri
tory" within sec. 1753—49, exempting from securities law public
utility securities by public utility commission of state or terri
tory.

April 27, 1922.

Garfield S. Canright, Director,
Securities Division,

Railroad Commission.

In your letter of April 20 you ask whether the securities of
the Manila Electric Company, which are issued under the au
thorization of the public utilities commission of the Philippine
Islands, are exempt from the operation of the securities law. By
sec. 1753—49 of that law an exemption exists in favor of

"securities of corporations operating railroads or public utilities,
the issue of whose securities is regulated by the commission or
by a railroad or public service commission, board or similar body
of the United States or of the Dominion of Canada or of any
state or territory of the United States or of the Dominion of
Canada."

The question is whether the public service commission of the
Philippine Islands is a commission of the United States or of
any state or territory thereof. This commission was created by
the legislature of the Philippine Islands and not by congress
(See Act of the Philippine Legislature No. 2307, contained in
Vol. 21 Senate Documents of the 63d Congress, Second Session,
as amended by Act No. 2694 contained in Vol. 3, Senate Docu
ments of the 65th Congress, Second Session), and it is therefore
a commission of the Philippine Islands and not of the United
States. This leads us to inquire whether the Philippine Islands

are a "territory of the TTnited States" within the meaning of
sec. 1753—49.

In my opinion this question must be answered in the affirma
tive. The supreme court of the United States has held that
Porto Rico and the Philippine Islands are in the same class with
reference to their relations to the United States (Fourteen Dia

mond Rings v. V. S., 183 U. S. 176), and that Porto Rico is a
"territory" within the federal extradition laws applying to
"states and territories" (Kopel v. Bingham, 211 U. S. 468), and

is also a "territory" within the federal safety appliance act
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applying to "the territories and the district of Columbia"

(American Railroad of Porto Rico v. Didricksen, 227 U. S. 145,
148). In the case last cited the court pointed out that while
Porto Rico had not been incorporated into the United States for
all purposes, it was not foreign territory, nor were its citizens
aliens; that its organization was in most essentials that of those

political entities known as territories; and that it had a terri
torial legislature and a territorial system of courts. The same

things are true of the Philippine Islands. Sec Barnes' Federal
Code, sees. 3186 to 3233. There is one noticeable difference be

tween the two cases, viz., that in Porto Rico it is provided
(Barnes' Federal Code, sec. 3251) that all laws of the United
States except as otherwise provided shall apply to Porto Rico,
while in the Philippines (Id., sees. 3187, 3056) the contrary
provision is made. This distinction, however, does not seem to
me to be important for present purposes. As the court pointed
out in Interstate Commerce Commission v. Ilumholdt Steam
ship Company, 224 U. S. 474, 482, dealing with the status of
Alaska as a territory, the special form of government erected by
congress is not necessarily a feature of on organized territory.

" 'It must be remembered * * • that Congress, in the
government of the Territories as well as of the District of Colum
bia, has plenary power, save as controlled by the provisions of
the Constitution, that the form of government it shall establish
is not prescribed, and may not necessarily be the same in all the
Territories.' " (Quoted from Binns v. TJnited States, 194 U. S.
486, 491.)

Under these authorities I think we are safe in concluding that
the Philippine Islands are a territory within the meaning of
sec. 1753—49. I reach that conclusion the more readily because
it conforms clearly to the purpose of the exemption, which is to
avoid interfering with the sale of securities that have been passed
upon by public service commissions of the same general character
as our own railroad commission. That the regulation of public
utilities in the Philippine Islands is of such character appears
clearly from an examination of the Philippine public service
commission law.

RMH
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Banks and Banking—Certificates of Deposit—Bank may not
enter into special arrangement with depositor to pay rate higher
than advertised rate on certificate of deposit.

April 27, 1922.

Honorable Marshall Cousins,

Commissioner of Banking.

Sec. 2024—36, Stats., among other things provides:

"• • • It shall be unlawful for any bank to issue its
certificate of deposit for the purpose of borrowing money."

You inform me that you find that some "Wisconsin banks—
and the custom is growing—are entering into special arrange
ments with their depositors by which the bank gives to certain
depositors a certificate running for a certain specified term and
drawing interest at a rate above the regular advertised rate
upon deposits and above the rate customarily paid to its de
positors, i. e., those who do not enter into such a special arrange
ment with the bank. That you have found banks paying as high

as five and six per cent interest for money received under such
circumstances, issuing a certificate of deposit for it and claiming
that they have a right to do so and that the money is received
as a deposit.
You cite a specific instance of a Wisconsin bank issuing its

purported certificate of deposit dated July 7, 1920, the pertinent
part of which reads:

'' This certifies that John Doe has deposited in the
state bank of $930, payable to the order of self or
Augusta Doe, either or the survivor on the return of this cer
tificate properly endorsed on or after February 3, 1925.

Richard Roe, Cashier.
Certificate of Deposit
not subject to check."

On and under the same date the bank issued to John Doe five

certificates in amount $55.80 each payable in one, two, three, four

and five years respectively. This bank reports these certificates as
deposits and not as bills payable.

In other instances you have found banks issuing the certificate
at the usual rate of interest, but the bank records show that on

the days the certificates are presented for redemption a special
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charge is made to the interest account in addition to the amount

which is charged up as interest on the certificate, and that it is
paid to the holder of the certificate.
In the instance cited by you the bank in question borrowed

$930 from John Doe. The issuance of the purported certificate
of deposit is a pure subterfuge, and a direct violation of the

statute above quoted, for it is manifest that the certificate of

deposit was issued for the purpose of borrowing money. When
a bank makes a special arrangement with a customer to pay a
rate higher than its customary rate for deposits upon condition

that the bank will have the use of the money for a specified

period of time, it is not receiving the money as a deposit in the
usual and ordinary course of business, and its issuance of the

certificate of deposit is purely a subterfuge and for the purpose
of borrowing money, and it is our opinion that the statute is vio

lated and the transaction is contrary to sound public policy.
As a matter of fact, some courts have gone so far as to hold

that in the absence of a prohibitory statute such as ours, where a

bank entered into a special arrangement whereby it received

money at the legal rate of interest, the maximum which it could
charge to borrowing customers and a rate considerably higher
than the ordinary rate paid upon deposits in the usual course of

business, it created a contract which was illegal and void as
against sound public policy.

WJM

Prisons—Convicts—Public Officers—Board of Relief—Under

sec. 3203a, Stats., subsec 4, if, in petition for compensation on
ground that petitioner was innocent of crime for which he was

convicted, it appears that petitioner was convicted upon his plea
of guilty, board of relief should dismiss petition.

April 29, 1922.
Honorable John J. Blaine,

Governor.

In your letter of April 28 you enclose the petition of John A.
Johnson for compensation because of alleged wrongful imprison-
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ment, and you ask whether, if the board of relief should find in
his favor on all the allegations set forth in the petition, he would
be entitled to compensation under the stiTtute.
The statute in question is see. 3203a, and subsec. 4 of that

section provides in part:

" If the board shall find that the petitioner • • ♦ did not
by his act or failure to act contribute to bring about the convic
tion and imprisonment for which he seeks compensation, the
board shall proceed to find the amount which will compensate the
petitioner for his wrongful imprisonment."

It appears upon the face of the petition that the petitioner
was convicted upon his plea of guilty. Very clearly, assuming
the allegations of the petition to be true, the petitioner did by
his act contribute to bring about the conviction and imprison

ment for which he seeks compensation, and upon the face of the
petition he is not entitled to compensation.
In my opinion, however, the board has no jurisdiction to find

in Mr. Johnson's favor on all the allegations set forth in the
petition. The facts can be found by the board only after the
taking of evidence. In my opinion the proper procedure for
the board would be to dismiss the petition upon the ground that

it appears upon the face thereof that the petitioner by his own
act contributed to bring about the conviction and imprisonment
for which he seeks compensation. That would raise purely a
question of law, and it would not be necessary that any evidence

be taken, and it would not be necessary to make any finding as

to the various facts alleged in the petition. The board, in my
opinion, has no jurisdiction to take evidence where it appears
on the face of the petition that, assuming all of the facts therein

to be true, yet the petitioner is not entitled to compensation. It is
analogous to a case in court in which it appears on the face of
the complaint that the same does not state facts sufficient to con
stitute a cause of action. That question can be raised at any
stage of the proceedings, and if the court determines that that
is the fact, the action will necessarily be dismissed, unless the

plaintiff amends the complaint so as to state facts sufficient to
constitute a cause of action. If this course of procedure is fol
lowed Mr. Johnson would, of course, have the right to appeal to
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the circuit court for Dane county and there the question of the
correctness of this opinion could be determined by the court. I
have no doubt of its correctness.

WWG

Corporations—Securities Law—Securities are not entitled to
Class A rating under sec. 1753—i9, Stats., unless they are obli
gations of, and not merely technically issued by, company whose
property or business is within requirements of statute as to

earnings.

Provisions of sec. 1753—49, Stats., as to period of operation
and amount of net earnings which will entitle security to Class A
rating, apply to property or business owned by issuing company
and not to company itself; hence such securities may have Class
A rating although property or business has recently changed
hands.

May 1, 1922.
G. S. Canright, Director,

Securities Division,

Railroad Commission.

In your letter of April 4 you make the following statement
of facts:

"Company A has title to certain tank cars. It transfers full
title to such cars to a trust company. The trust company leases
the cars to Company B and issues what are known as equipment
trust certificates, the principal and interest of which are payable
out of the rentals received under the lease. There is no obliga
tion on the part of anyone to pay the principal and interest.
There is an obligation ̂ on the part of Company B to pay the
rentals and there is an obligation on the part of the trustee to
apply the rentals solely to the payment of the principal and
interest of the equipment trust certificates. Company B has
not been in operation and is not taking over a business or prop
erty which has been in operation."

You have stated to me also that Company A has never before
operated the line of tank cars but that the latter are a new de

parture in its business and it has procured the organization of
Company B expressly to take over the operation of the cars.



358 Opinions of the Attorney-General

Your question is whether the equipment trust certificates can
be given a Class A rating, under sec. 1753—49, subsec. 2, subd.
(a), Stats., which provides for such a rating in the case of

"securities issued by a person or company owning a property,
business or industry, which property, business or industry has
been in continuous operation not less than two years and which
has earned net profits"

of an amount specified in detail in the statute.
Under your statement of facts, Company A has dropped out

of the case entirely, since it has transferred all of its title to
the cars and has no connection with the securities. Company B
cannot possibly qualify for a Class A rating because it is not
the owner of a property, business or industry that has been in
existence for two years. Company B itself is newly organized
and the car line that it operates is also new. Therefore the only
possibility of giving the certificates a Class A rating lies in
holding that they are "issued by" the trust company, which
presumably has been in business for more than two years and
has had earnings from its trust company business in an amount
sufficient to satisfy the statute.

In one sense it may be said that the securities in question are
"issued by" the trust companyj that is, they are put out by that
company and presumably signed by its officers. But they are not
securities of the trust company. They expressly state on their
face that the trust company is not liable upon them. They
amount to a mere certificate of interset or ownership, the cer

tificate being made by some one who knows of such interest or
ownership and is willing to vouch for it but disclaims any
financial liability in the premises. The role of the trust company
in putting out these certificates is very similar to its role in cer
tifying that bonds issued under an ordinary trust deed of which

it is trustee are properly issued in accordance with the terms of
the trust deed.

Under these circumstances I am satisfied that the statute can

not be construed in such manner as to make the certificates "se

curities issued by" the trust company. It seems to me that the
words "securities issued by" a company are intended to refer

to securities which are the obligation of that company. Other
wise a strong and prosperous company could give securities a
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Class A rating by performing the merely formal act of "issuing"
them, although they may recite on their face that they are pay

able solely by another company whose own financial standing
would never entitle its securities to a Class A rating. The legis

lative intent in making provision for Class A securities was ob
viously to single out those securities whose soundness could be

predicted with some degree of safety because of the past history
of the company responsible for them. That object cannot be

carried out if we permit the word "issued" in the statute to

mean merely the technical issuance of the security by one who
has no financial responsibility for it.

It is my opinion therefore that in the ease presented the secu

rities are not entitled to a Class A rating.

You also ask whether the result would be any different if,
in addition to the facts already stated, we assume that B Com

pany leases the cars to A Company (the original owner who

transferred them to the trust company) upon exactly the same
terms upon which the trust company has leased them to B Com

pany. In this situation we have A Company paying the rentals

to B Company, the latter passing them on to the trust company,

and the trust company applying them to the payment of the

equipment trust certificates.

Under this state of facts, as under the other one, and for the

same reasons, neither B Company nor the trust company can

give the securities a Class A rating. The question is whether
A Company, which we shall assume has been in a different line
of business for more than two years and has had the requisite
earnings in such business, can give such rating to the securities.

It seems to me very clear that it cannot. The securities are not
issued by A Company and that company has no interest in them.

Its former ownership of the ears has no bearing on the situation;
it parted with that ownership completely when it transferred the

cars to the trust company. Its status is merely that of a lessee

of the cars, obligated by the lease to pay a certain rental but in
no way bound by, or interested in, the equipment trust certifi
cates. Its situation is that of a man who leases a house: he has

no interest in, and is not bound by, any mortgage that his

landlord may have placed upon the house. All he has to do is
to pay his rent.
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Since the certificates are not "issued by" A Company, my
conclusion is that the earnings of that company cannot be used
to give the securities a Class A rating.
You have also presented another question which is as follows:

"Company A owns the fee to a piece of real estate which is
leased under a 99-year lease, and as such owner is entitled to
the rental reserved under the lease and to the reversion of the
termination of the lease. It convej^s all its right, title and in
terest to a person or trust company who declares himself trustee
for the benefit of persons who may become the holders of certifi
cates of interest in such real estate. These certificates will rep
resent as nearly as may be an actual equitable ownership in un
divided interests in the certificate holders and will entitle the
holders to share proportionately in the net rentals of the prop
erty and proceeds of any sale of the property. The legal title
to the property subject to the lease would remain in the person
declaring the trust, for convenience in handling the property,
collecting the rents, and distributing the proceeds among the
several owners of certificates. "Would such certificates of interest
constitute securities within the meaning of section 1753—48?
Assuming that they constitute securities and that the property
so purchased has been occupied for two or more years, and that
the net rentals from said property for the past two years, or the
average net rentals over a period of from four to six years, equal
an amount sufficient to qualify the certificates of interest as Class
A securities, may such certificates of interest be qualified as
Class A securities on the basis of such rentals?"

You have stated to me verbally that when you say the legal

title remains in the per.son declaring the trust you refer to the
trustee and not to the A Company, the original owner.

In my opinion the certificates of interest are "securities."
The latter are defined by sec. 1753—48 as including any

"bonds, stocks, notes or other obligations or evidences of in
debtedness or of title to, interest in or lien upon any or all of
the property or profits of a company;"

and "company" is defined to include, in addition to corpora
tions and associations, •

"partnerships, trusts, common law companies, syndicates, pools,
or any other form of organization or association organized or
proposed to be organized."

Here the full legal title to the property is vested in the trustee.

The certificates which he issues are evidence of title to or interest
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in the property, and the ownership of the property is vested in a
"trust." Hence the definitions of the securities law are fully

satisfied.

It is also my opinion that if the real estate in question has
been earning enough for two years past to satisfy the require
ments of sec. 1753—49, the certificates are entitled to a Class A
rating. The statute grants that rating to

"securities issued by a person or company owning a property,
business or industry, which property, htmness, or industry has
been in continuous operation not less than two years and which
has earned net profits," etc.

It is the business or industry that must have been in existence

for two years and must have had earnings of the specified
amount. The statute does not require that the property, business

or industry must have been owned for the entire two years by
the company which proposes to issue the securities. Hence the
change in ownership of property from Company A to the
trustee does not affect the right of the securities to have the

Class A rating.

RMH

Banks and Banking—Real Estate—Limitation contained in

see. 2024—19, Stats., upon amount that may be invested in
banking house, does not apply to trust banks.
Under sec. 2024—Ilk, Stats., trust company bank is author

ized to purchase and hold such real estate as may be reasonably
necessary for conduct of its business. It is not limited, in
building upon such real estate, to merely such space as it utilizes
for its own business, but may put up or purchase such building
as good businessman, not in banking business, would erect there
on, and lease to others space not needed by it.

May 3, 1922.

Honorable Marshall Cousins,

Commissioner of Banking.

In your letter of April 26 you ask whether the provisions of
sec. 2024—19 apply to trust company banks. You enclose with
your letter a communication from Mr. Edwin S. Mack of MiUer,
Mack & Fairchild, of Milwaukee, containing an argument to
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the effect that those provisions do not apply. Before I read Mr.

Mack's letter I examined into the history both of sec. 2024—19

and of the provisions relating to trust company banks, and
formed a tentative conclusion, which was in accord with the
conclusion reached by Mr. Mack. His communication, when I

read it, merely confirmed the conclusion I had already reached.

Sec. 2024—19 provides in part:

"A bank may purchase, hold and convey real estate for the
following purposes only;
"First. Such as shall be necessary for the convenient trans

action of its business, including with its banking offices other
apartments to rent as source of income. No bank shall invest
in a banking office, including apartments connected therewith, a
sum exceeding twenty-five per cent of its capital and surplus;
provided, that this limitation shall not apply to the present hold
ings of banks now doing business.''

Ch. 234, laws of 1903, first enacted what is now the general

banking law. This contained three subchapters, the first re

lating to the banking department, the second to state banks, and

the third to mutual savings banks. There was no provision as

to trust company banks, and at that time the trust companies

were organized under the general corporation laws. Sec. 14,
subch. II of that chapter contained the provision quoted above.

Ch. 186, laws of 1909, added a new subchapter to those created

by the law of 1903, the new subchapter relating to trust company
banks. Sec. 2024—77t, created by the 1909 law, provided in
part:

"Trust company banks may be organized pursuant to the
provisions of subchapter II, entitled 'State Banks,' and shall
be subject to all the provisions, requirements, and liabilities of
subchapters I and II, so far as applicable, except sections
2024—32 and 2024—35, and except as otherwise hereinafter pro
vided."

The chapter then goes on and enacts as especially relating to
trust company banks provisions substantially the same as those
relating to state banks. The last paragraph of sec. 2024—Ilk

of the new subchapter relating to trust company banks provides:

"It shall be lawful for any such corporation to lease, purchase,
hold, and convey such land as may be necessary to carry on its
business, and execute any trust committed to it, as well as such
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real or personal estate as it may deem necessary to acquire in
the enforcement or settlement of any claims or demands arising
out of its business transactions, and to execute and issue in the
transaction of its business all necessary receipts, certificates,
and contracts, which shall be signed by such person or persons
as may be designated by its by-laws."

In the absence of any prohibition in the statute, a corpora

tion would, as an incident to the other powers granted it, have

the power to purchase and hold such real estate as might be

reasonably necessary for the conduct of its business.
Our supreme court has held that in construing the powers

given to corporations the courts should allow such corporations

the exercise of a reasonable discretion in selecting the means

that may be adapted to the execution of their power, and that

a corporation may adopt any of the usual means employed to
accomplish such purposes. Clark v. Farrington, 11 Wis. 306,
322; Blunt v. Walker, 11 Wis. 334, 349.

In the latter case the court refers, p. 348, with approval to

"numerous authorities which hold that corporations which are
not directly empowered to hold or deal in real estate, may never
theless acquire and transmit the title to it, as an incident to
their powers to make general contracts touching a particular
branch of business."

In the case of Clark v. Farriiigton, supra, the court refers to

the case of Madison, etc.. Plank Bead Co. v. Wate7'toivn Plank.

Boad Co., 5 Wis. 173, in which it was held that a corporation
is not restricted to the means either "usual" or "necessary,"
but might select those "convenient and adapted to the end,"
though "unusual" and not absolutely "necessary" (p. 339).

And in a later ease the court has said that the general rule is

that,

"except as restrained by law, corporations have the implied
power to make all such contracts as will further the objects of
their creation, and their dealings in this regard may be like those
of an individual seeking to accomplish the same ends. 4 Am.
& Eng. Eney. of Law, 245. They are not limited in law to the
use of such means as are usual or necessary to the objects con
templated by their organization, but, where not restricted by
law, may choose such means as are convenient and adapted to
the end, though they be neither the usual means, nor absolutely
necessary." Winterfield v. Cream City Brewing Co., 96 Wis.
239, 242.
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The provision last quoted very clearly seems to me to be in
tended as the exclusive provision with reference to the purchas
ing and holding of real estate by trust company banks for the

purposes of its business, and was intended to make a different
provision with reference to such trust company banks than the
provision relating to state banks. In ray opinion the limitation

contained in sec. 2024—19 as to the amount that may be invested

in a banking house does not apply to trust company banks.
In talking this over with you since it has been in my hands,

you have suggested that there is another question that arises,

and that is as to the construction to be placed upon the phrase

"such land as may be necessary to carry on its business." Mr.
Mack, in a telephone conversation, gave me a reference to sev

eral cases upon this question, and I have read some other cases

as well.

In a case in the circuit court of appeals of the 8th circuit with

reference to the powers of national banks, the court construed

sec. 5137 of the revised statutes, which empowers a national bank

to purchase and hold such real estate "as shall be necessary for
its immediate accommodation in the transaction of its business."

It will be noted that this provision is, if anything, more re
strictive in its terms than the provision here under consideration.
Among other things the court said:

"* * • In the larger towns and cities of the United States,
national banks usually find it necessary to locate themselves in
the business centers, where property is most in demand and
likewise most valuable. In the large cities it will doubtless some
times happep that a bank cannot locate itself in a quarter where
its business interests demand that it should be located, unless it
leases property for a term of years and agrees with the owner
to erect a building thereon suitable to its wants. That a national
bank may purchase a lot of land and erect such a building
thereon as it needs for the accommodation of its business admits
of no controversy under the language of the statute, • « «.
Nor do we perceive any reason why a national bank, when it
purchases or leases property for the erection of a banking house,
should be compelled to use it exclusively for banlcing purposes.
If the land which it purchases or leases for the accommodation
of its business is very valuable, it should be accorded the same
rights that belong to other landowners of improving it in a way
that will yield the largest income, lessen its own rent, and render
that part of its funds which are invested in realty most produc
tive. There is nothing, we think, in the national bank act, when
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rightly construed, which precludes national banks, so long as
they act in good faith, from pursuing the policy.above outlined.
The act was framed with a view of preventing such associations
from investing their funds in real property, except when it be
comes necessary to do so, either for the purpose of securing an
eligible business location, or to secure debts previously con
tracted, or to prevent a loss at execution sales under judgments
or decrees, that have been rendered in their favor. When an
occasion arises for an investment in real property for either of
the purposes specified in the statute, the national bank act
permits banking associations to act as any prudent person would
act in making an investment in real estate, and to exercise the
same measure of judgment and discretion. The act ought not
to be construed in such a way as to compel a national bank, when
it acquires real property for a legitimate purpose, to deal with
it otherwise than a prudent landowner would ordinarily deal
with such property." Brown v. Schleier, 118 Fed. 981, 983-984.

In that case the bank erected a building eight stories in height,

and the question was as to whether in so doing it had exceeded
its powers, the greater part of the building being occupied by
tenants.

This case went to the supreme court of the "United States
where it was affirmed, but the particular question here involved
was not discussed nor passed upon in that court. Brown v.
&ckleier, 194 U. S. 18.

In a later case in the circuit court of appeals for the 4th circuit

it appeared that a national bank owned certain land upon which
was a banking house, the second and third floors of which were
rented out to tenants; that the directors of the bank were about
to tear down the present building and erect in its place a
six-story building, of which the first story was designed for the
use of the bank and the remaining five stories were designed to
be rented out for offices and places of business. One of the stock
holders and directors brought the action for an injunction to
prevent the bank from carrying out its plans. Among other
things, the court said:

"The other ground urged by the complainant is that the pro
posed action is violative of the restriction which permits a na
tional bank to hold only such real estate as shall be necessary for
its immediate accommodation in the transaction of its business,
and that, therefore, the erection of a building which will contain
offices not necessary for the business of the bank is not permitted
by the law, although that method of improving the lot may be

24
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the most beneficial use that can be made of it. It is a matter of
common knowledge that the actual practice of national banks
is to the contrary. Where ground is valuable, it may probably
be truly said that the majority of national bank buildings are
built with accommodations in excess of the needs of the bank
for the purpose of lessening the bank's expense by renting out
the unused portion. If that were not allowable, many smaller
banks in cities would be driven to become tenants as the great
cost of the lot would be prohibitive of using it exclusively for the
banking accommodation of a single bank. As indicative of the
interpretation of the law commonly received and acted upon, ref
erence may be made to the reply of the Comptroller of the Cur
rency to the inquiry by the bank in this case asking whether
the law forbids the bank constructing such a building as was
contemplated.
"The reply was as follows: 'Your letter of the 9th instant

received, stating that the directors contemplate making improve
ments in the bank building and inquiring if there is anything
in the national banking laws prohibiting the construction of a
building which will contain floors for offices to be rented out by
the bank as well as the banking room. [The comptroller then
called attention to the case of Brown v. Schleier, and quoted a
part of the language therein used].' This seems to be the com
mon sense interpretation of the act of Congress and is the one
which prevails." Wingert v. First Nat. Bank, 175 Fed. 739, 741.

This decision was affirmed in 181 Fed. 1023, and an appeal
from such decision was dismissed in the supreme court without
specifically passing upon the question. 223 IJ. S. 670.
In a Tennessee case the court said:

*  * Though the act limits the holding of real estate to
such 'as shall be necessary for its immediate accommodation in
the transaction of its business' yet when there is no ulterior pur
pose, the directors and officials are given latitude in determining
the question.
"It is not objectionable that a bank uses its necessary real

estate in such way as to put it to the best use possible, consistent
with good business judgment." Fourth Nat'l. Bank v. Stalil-
man, (Tenn.) 178 S. W. 942, 946.

In a Louisiana case it appeared that a railroad company was,
and for a number of years had been, leasing to others the upper
stories of a building, the lower part of which it was using for the
purposes of its business. The contention was made that this was
in violation of a constitutional provision prohibiting corporations
from holding any real estate for a longer period than ten years.
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except such as may be necessary for their legitimate business.
After finding that the lower part of the building, with the land,

was indispensable to the railroad's business, the court said:

"The article of the constitution in question is directed against
the permanent ownership of land not in use, and not against the
incidental ownership of upper stories of buildings." State v.
New Orleans Warehouse Co., (La.) 33 So. 81, 84.

It will be noted that this decision was not under the national

bank act, but referred to a provision of the Louisiana constitu

tion. It would seem to me that this decision is along the same

lines as the decisions under the national bank act to which we

have made reference.

A well known work states the rule:

*  » Under provisions of the national banking act per

mitting national banks to hold such real estate as shall be neces
sary for their immediate accommodation in the transaction of
their business, a national bank when it purchases or leases prop
erty for the erection of a banking-house is not required to use it
exclusively for banking purposes. If the land which it pur
chases or leases for the accommodation of its business is very
valuable, the bank should have the same rights that belong to
other landowners, of improving it in the way that will yield the
largest income, lessening its own rent and rendering that part of
its funds which are invested in realty most productive." 3
K C. L., p. 429.

Upon the construction to be given to the word "necessary" as
used in statutes granting powers to corporations, there is a very
comprehensive discussion and citation of authorities in the case

of Heinz v. National Bank of Commerce, 237 Fed. 942, 950-952,
where it is said that it does not mean indispensable, and is not

to be given a narrow, restricted meaning, but that it includes
that which has a natural and reasonable tendency to aid in the

accomplishment of one or more of the objects for which the
corporation was created.

It can be readily understood that if a trust company bank were
to be limited in its expenditures for real estate to the purchase
and holding of only such ground, with such a building upon it as
would accommodate merely the needs of the trust company bank

itself in its own business, such banks would be excluded from

owning their own banking houses in any but the smaller munic-
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ipalities of the state. Such a result would not seem to be desir
able, and a construction leading thereto should not be given to

the statute if it will bear any other construction. I see no reason

why the decisions of the federal courts hereinbefore referred to
should not be followed in this state with reference to trust com

pany banks.

Our supreme court has held that where there is a conflict in

the authorities upon any particular question, that has not there

tofore been passed upon by it, there being no great preponder

ance in numbers and logic in favor of a particular doctrine, it
will follow the decisions of the federal supreme court. Topo-
lewski V. Plankinton Packing Co., 143 "Wis. 52, 63.

While the federal supreme court has not passed squarely upon
this particular question, the lower federal courts have passed

upon it, and their decisions have been affirmed by the federal

supreme court, although apparently upon other grounds than
this.

It follows that in my opinion a trust company bank may own
and hold such land as may be necessary to accommodate a build
ing for the reasonable needs of the bank in its business, and that

upon such land it may erect, own and hold such a building as
would be erected thereon by other owners of the land, and is not
restricted to a building simply sufficient for the present and
reasonably anticipated needs of the bank in its own business. It

may have a building the greater part of which is intended to be

leased. As to the area of land which may be owned and held by
a trust company bank under this provision, it seems to me that it
is Limited to such an amount as is reasonably necessary for the
pin-poses of its business, present and anticipated. How much is
reasonably necessary for such purposes is a question of fact
to be determined in each instance, and is not a legal question
to be passed upon by this department.

WWG
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Criminal Law—ExtradUion—Where governor of asylum state
refuses to honor requisition of governor of this state for rendi

tion of fugitive from justice because of request for such refusal
from complaining witness, there is no liability on part of such

complaining witness for costs incurred in such proceeding.
Governor of this state could have required complaining wit

ness to give security for payment of such costs as condition of

issuing his requisition.

May 3, 1922.

Victor M. Stolts,

District Attorney,

Eau Claire, Wisconsin.

In your letter of May 2 you state that a certain man came into
your office and demanded that his daughter be arrested for
stealing some bonds while she was visiting him in this state;

that he signed a complaint upon which a warrant was issued, and
extradition papers were prepared for her return from Illinois,

and demand was made on the governor of Illinois; that after

several continuances of the hearing before the Illinois governor

a telegram from the father was shown to the agent of the state
requesting a refusal on the part of the governor of Illinois to

deliver the girl up, as he, the father, did not desire to have her
returned for trial; and that upon these grounds the governor

refused to honor the warrant of Governor Blaine.

You further state that Eau Claire county incurred an ex
pense of about $300, which the father at first agreed to pay,
but that since his promise was made he has consulted an attorney
who advises him that he does not believe him to be liable; and

you request my opinion for use before the county board Thurs
day of this week as to the liability of the father.

I do not know of any provision of law which would make the

father liable for the costs under the circumstances stated by
you. I believe that the governor of this state, before issuing

his demand upon the governor of Illinois, could have required

the complaining witness to give security for costs, but this was
not done. Corpus Juris states that the payments of costs by an

injured party does not invalidate the proceedings for extradi
tion. 25 C. J. 273.
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The request from the father that the requisition be not honored
was a matter that did not need to influence the governor of Illi
nois in any way. The father was not a party to the proceedings,
but was merely a witness in the case. The injured party, and
the plaintiff in the case, was the state of "Wisconsin in its sov
ereign capacity. The father had no power to have the proceed
ings in court dismissed. While there is no way of enforcing
the duty of the governor of Illinois to honor the requisition of
the governor of this state, yet it is quite clear under the author
ities that he ought not to have refused to honor the requisition
upon any such grounds as those stated by you.
Owing to the very short time at my disposal, I have not been

able to give this the consideration that perhaps it ought to have,
although I am thoroughly convinced that this opinion correctly
states the law.

WWG

Indigent, Insane, etc.—Commitment of insane husband to
county insane asylum does not relieve or alter liability of his
estate to support needy wife and minor children.

Board of Control.
May 4, 1922.

I have your letter of May 20, together with the letter of Pearl
C. Salisbury of the Associated Charities of Minneapolis.
You ask in reference to the use of the estate of an inmate of

the St. Croix county insane asylum, at New Richmond, Wis
consin. You ask whether such estate should be used to support
the indigent wife and children or should go to the county to
support the insane person.

As a general proposition of law, a husband's estate is liable
for the support of his wife and children. This is true regardless
of his mental condition as to whether he is sane or insane. The
theory of the law is that the estate of a husband must support
his wife and children, regardless of their place of residence.
This excludes, of course, conduct amounting to abandonment.
If the estate is not sufficient to support all of the family and

either the insane husband or the indigent wife and children must
be maintained at public expense, it should be the insane husband.
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The wife and children should apply for relief of the county
where the estate of the husband is located. This will put the
matter in shape so that, in the event that an adverse ruling is
given by the judge, an appeal can be taken and the matter
properly heard in the appellate court.
JFB

Criminal Law—AdwWery—Information is sufficient, but time
of offense should be made definite nnd certain.

May 4, 1922.

0. J. Falge,

District Attorney,

Ladysmith, Wisconsin.

You submitted an information charging adultery, and you in
quire whether the same is in proper form and request any sug
gestions relative thereto that we may desire to give.
I find the complaint in proper form, with the exception of

the allegation of time, which should be definite as to a certain
day. I would suggest that you allege the date that you think
you are able to prove; and if you can prove the offense on any
other date, this is permissible. The general rule given in Jones
on Evidence, sec. 144, is applicable, where he says:

"On the issue of adultery evidence of other acts of adultery or
of familiarity between the same persons is relevant to show the
adulterous disposition of the parties at the time of the act of
which complaint was made."
JEM

is.
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Automobiles—Combined ambulance and casket wagon must
display weight of vehicle according to provisions of sec. 1636—
49a, subsec. 5, par (a), Stats.

May 4, 1922.
Honorable Lancelot A. Gordon,

Assistant Secretary of State.

In your letter of April 29, 1922, you submit the following
question:

"Does the law require tbe owner of a combined ambulance
and casket wagon to display the weight of the vehicle according
to the provisions of subsec. 5, (a), see. 1636—^^af"

Subsec. 5, par. (a), sec. 1636—49a provides in part as follows:

"On and after January 1, 1922, no motor truck, motor de
livery wagon, passenger automobile bus, or trailer or semitrailer
hauled by or used in connection therewith, shall be operated by
any person upon any highway of Wisconsin, unless the said
motor vehicle, trailer, or semitrailer shall have attached to or
lettered upon each side thereof, a sign giving its weight without
load, the actual advertised load carrying capacity of such motor
vehicle, trailer or semitrailer, and the total weight of the vehicle
and load, the last named being the total of the two above
weights.''

The purpose of this provision is undoubtedly to facilitate the
enforcement of regulations in regard to the legal load for various
classes of highways. Any vehicle that has possibilities of violat
ing the road regulations and that can fairly and reasonably be
classified as a motor truck, motor delivery wagon or automobile
passenger bus should be so classified.

Sec. 1636—57a defines a motor truck as including every type
of self-propelled vehicle used for commercial purposes carrying
its loads as a single unit with nondetachable propelling power,
except those exclusively running on rails or tracks. While this
definition is not binding on the section here under consideration,
it does indicate the general meaning of the word throughout this
statute. The line seems to be drawn between cars used for com
mercial purposes and cars used for business or pleasure. A
combined ambulance and casket wagon is certainly not a pleas
ure car, nor a car for personal use. It must therefore be classi
fied as a motor truck, a motor delivery wagon or possibly a pas-
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senger automobile bus. It is the opinion of this department,
therefore, that the vehicle in question must display the weight
of the vehicle according to the provisions of subsec. 5, par. (a),
sec. 1636—49(1.

ML

Criminal Law—Concealed Weapons—Detective Agencies-r-
Lieense does not give right to carry concealed weapons.

May 4, 1922.

Honorable Lancelot A. Gordon,

Assistant Secretary of State.

In your letter of April 29 you ask the following questions:

"If a detective agency license is granted to an individual,
partnership or corporation, does it give them the right to carry
concealed weapons anywhere in Wisconsin? If not, what steps
are necessary in order that the officers and the employes of a
detective agency may be authorized to carry concealed weap
ons?"

Subsec. 4, sec. 1636—12w, Stats., which governs the matter of
private detective agencies, provides as follows:

"The license granted pursuant to this section shall be for the
period of five years from the date of issue but may be revoked
at any time by the secretary of state, for cause shown. Such
license shall authorize the person, copartnership or corporation
to whom said license is issued and their agents, employes and
representatives to act as private detectives for hire or reward
in this state and to conduct the business of private detective and
detective agencies for hire or reward in this state and if such
person, copartnership or corporation has complied with the law
so as to be entitled to establish an office or place of business in
a city in this state, such license shall authorize such office to be
established in such city, which city must be named in such
license.''

The license, then, is merely a right to pursue the business.
It does not make private detectives public officers, nor grant
them any privileges not held by private persons in regard to
carrying concealed weapons or making arrests.

Sec. 4397, Stats., provides in part:
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"Any person who shall go armed with any concealed and
dangerous weapon shall be punished by imprisonment in the
county jail not more than sis months or by fine not exceeding
one hundred dollars; provided, that the foregoing shall not apply
to any policeman or officer authorized to serve process."

The only persons, then, who may lawfully carry concealed

weapons in this state are policemen and officers authorized to

serve process.

private detective, although licensed, is not gen
erally regarded as a public officer, * * 18 C. J. 979.

"Private detectives have neither the powers nor the duties
of public officers, in the absence of statutory provision." 18
C. J. 981.

In Schultz V. Frankfort M., A. (& P. G. Ins. Co., 151 Wis. 537,
547-548, the court says:

"The defendants [including the manager of a private de
tective agency and a private detective in its employ] are not
public officers. So far as the enforcement of the criminal laws
is concerned they have no duties except those common to all pri
vate citizens."

It is the opinion of this department, therefore, that a detective
agency license does not confer the right to carry concealed
weapons.

Private detectives, who are lawfully deputized so as to be
within the exception contained in sec. 4397, may carry concealed
weapons within their jurisdictions, i. e., the city or village or
county; but there seems to be no way except by a change in the
statute by which all of the officers and employes of a detective
agency can be authorized to carry concealed weapons.
ML
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Bonds—Contracts—Public Officers—Nonresident agent of
surety company, if properly authorized by his principal, may
execute on behalf of such company, as surety, bond of public
officer in this state.

Proof of authority of agent should in all cases be furnished.

May 4, 1922,

Honorable Elmer S. Hall,

Secretary of State.

I am in receipt of your inquiry of May 3 as to the right of a
nonresident agent to sign a bond for a party in Wisconsin.
You enclosed a letter from the resident manager of the Globe

Indemnity Company at Chicago in which he refers to a bond
executed by that company for a notary public in Wisconsin.
It appears from his letter that the bond was executed on behalf
of the surety company at the Chicago office and countersigned
by agents in Milwaukee, and that your department raised the
question as to the authority of the nonresident agent to execute
such bond.

I know of no legal disability on the part of a nonresident
agent, properly authorized by his principal, to execute a surety
bond on behalf of that principal as surety of a person in this
state. Of course, in each instance it must appear that the prin
cipal has authorized the agent to execute such a bond, and that
such authority is in force at the time of the execution of the
bond. The ordinary manner in which this is shown is by fur
nishing a certified copy of the power of attorney, accompanied
by • a statement executed by the officers of the surety company
showing that such authority is in force. It must further appear
in each instance that the surety company is authorized to do
business in Wisconsin. It is quite practicable for a surety com

pany to file in your office a certified copy of the power of at
torney of any particular agent showing what the authority of
that agent is, and with a statement that such authority will re
main in full force and effect until a certain date thereon named,
unless notice is given your department by the officers of the
surety company that it is sooner revoked.
WWG
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Public Health—Quarantine—Under see. 1416—15, Stats.,
board of health is not required to given written notice to persons
occupying quarantined premises.

May 4, 1922.
L. W. Hutchcroft,

Assistant State Health Officer,
State Board of Health.

I have your letter of April 19, in which you ask with reference

to the construction of sec. 1416—15, as to the necessity of serving
a written notice on the occupants of quarantined premises.
The matter of quarantining persons and places as a health

measure is a matter purely of legislative control.
The legislature has provided in a general way how this shall

be done. Large discretion is left to the state board of health
to formulate rules that it deems necssary to prevent the trans
mission of disease.

Sec. 1416—15 provides what shall be contained in the quar
antine notice, and provides that it shall be in a placard form
and posted in a conspicuous place on the building to be quar
antined. The statute is silent with reference to any notice's
being given to the occupants of the quarantined premises.
The statute can be fully complied with without giving either

written or oral notice.

Tliere is nothing in the statute to prevent the board of health
from establishing a rule and giving oral or written notice as it
sees fit to the' persons placed under quarantine, but this is a
matter entirely in the discretion of the board of health; the
statute does not require it.
JFB

Military Service—Soldiers' Bonuses—"Widow of deceased sol
dier is entitled to his bonus under ch. 667, Laws 1919, although
she has remarried before application is made for it.

May 4, 1922.
Jno G. Salsman, Secretary,

Service Recognition Board.

In your letter of April 28 you state that your board received
an application for a Wisconsin bonus on account of the military
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service of a soldier who was killed in action, from Vernice D.
Blackwood of Tomah, Wisconsin, as the widow of said Bertice
E. Blackwood, formerly sergeant Co. B, 121st M. G. Bn., who
was killed in action on October 6, 1918; that said Vernice D.
Blackwood executed an affidavit to substantiate her claim on the

9th day of January, 1920, in which she states that she was the
wife of the soldier at the time of his death; that she was paid

the bonus by check on March 13, 1920. You also state that since
making this payment another application has been received in
the office on account of military service of this soldier, from his
mother, Mrs. Emma M. Blackwood; and that it appears Vernice
E. Blackwood, to whom the bonus was paid was remarried on
January 6, 1920. The date of the marriage was three days prior
to the application of the bonus by Vernice D. Blackwood.
The board requests a legal opinion as to the correctness of

the claim made by the mother of the soldier, under these cir
cumstances, and you state that under the federal law the widow
of a soldier loses her right to a pension, on remarriage.
The answer to your inquiry depends upon the wording of the

Wisconsin statute. The federal statute is not here involved.

Ch. 667, Laws 1919, sec. 2, contains the following, which is here
relevant:

*  * If any person entitled to the benefits under this
act be deceased before receiving such payment, then the payment
accruing to said deceased shall be paid to the surviving widow,
child or children, mother or dependent father, in the order
herein stated, and in such case July 1, 1919, shall be deemed the
date of termination of such service."

As Vernice D. Blackwood was the wife of the decea.sed soldier
she was his widow at the time of his decease, and the title to the
bonus vested in her. Her subsequent remarriage cannot in any
way deprive her of the right to the bonus, as that is a property
right which became certain at the time of his death. The Wis
consin statute is clear and definite in this matter, and no other
interpretation is possible.
JEM
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Criminal Law—Manslaughter—Intoxicating Liquors—Moon
shine—Persons who gave another moonshine from which he died
within few hours is not guilty of manslaughter in 4th degree
unless deceased could not act from his own volition.

May 5,1922.
H. P. Akps,

District Attorney,

Ohilton, Wisconsin.

In your letter of May 2 you state that A gave to B intoxicating
liquor commonly known as "moonshine," whereby a few hours
after B died. The facts are undisputed that A purchased the
moonshine and took it to B and certain other parties and they all
indulged in the same, not however becoming excessively drunk.
B then retired and was found dead in bed the following morn
ing. The medical testimony will show that B died of acute
alcoholism. You inquire whether the man may be prosecuted
for manslaughter under either sec. 4362 or 4363.

Sec. 4362 provides:

"The involuntary killing of another by any weapon or by
&ny means, neither cruel nor unusual, in the heat of passion,
in any cases other than such as are herein declared to be justi
fiable or excusable homicides, shall be deemed manslaughter in
the fourth degree."

Under your statement of facts there is no evidence to show
that the act was committed in the heat of passion and for that
reason this statute does not apply.

Sec. 4363 reads thus:

"Every other killing of a human being by the act, procure
ment or culpable negligence of another, where such killing is not
justifiable or excusable, or is not declared in this chapter murder
or manslaughter of some other degree, shall be deemed man
slaughter in the fourth degree."

It is laid down as a general rule in 21 Cyc. 767, that one igno
rant of the poisonous character of the drug which he administers
to another is not guilty of manslaughter in thereby causing
death unless he gave the drug with a wicked or evil purpose.
Caywood v. Com., 7 Ky. L. Rep. 224.
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It has been held that giving a child spirituous liquors in a
quantity unfit for its tender years renders the person guilty
of manslaughter. 21 Cyc. 767. Citing Rex v. Martin, 3 C.
P. 211; 14 E. C. L. 273. In this case, however, the party was
held not guilty because the child had taken the liquor in its own
hands and had drunk it, the child being four years of age.
Under the facts stated by you, it does not appear that the

party who drank the liquor and died from the effects of it was in
such a condition when the liquor was given to him that he could
not act from his own volition. If he was in such a state of
intoxication that he could not very well resist the drinking of the
liquor when offered him, the facts might justify a conviction for
manslaughter in the fourth degree, but if the defendant volun
tarily drank the liquor when he was sober or not under the in
fluence of liquor at the time, the principle announced in the
case of Rex v. Martin, supra, would lead me to the conclusion
that the party is not guilty of manslaughter in the fourth degree.
JEM

Automohiles—Counties—County Boards—^Under sec. 59.07,
subsec. (11), county board has power to appoint speed cop with
authority to prosecute those who violate speed law.

May 5, 1922.

S. G. Dunwiddie,

District Attorney,

Janesville, "Wisconsin.

In your letter of May 3 you refer me to subsec. (11), sec.
59.07, which empowers the county board at any legal meeting
to "provide for the policing of such highways," and you inquire
as to the meaning of this provision and whether the county
board may under it provide for a speed cop who would have
authority to arrest drivers of automobiles who were exceeding
the speed limit.

Webster's new international dictionary defines "policing" as

"protecting or keeping in order by or as by police."
The language quoted is broad in its terms and I am of the

opinion that your question should be answered "yes," for it
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would be a very effective way of policing the highways to pro
vide for a speed cop and give him authority to prosecute all
persons found violating the speed law.

JEM

Aiitomohiles—Person actually driving car should be prose
cuted for speed violation instead of owner who does not direct
driver.

May 5, 1922.
Honorable Lancelot A. Gordon,

Assistamt Secretary of State.

In your letter of May 4 you direct my attention to the pro
vision of sec. 1636—49a, subsec. 5, par. (a), which begins as
follows:

"On and after January 1, 1922, no motor truck, motor de
livery wagon, passenger automobile bus, or trailer or semitrailer
hauled by or used in connection therewith, shall be operated by
any person upon any highway of Wisconsin," etc.

You state that an inquiry has been directed to you as to
whether this law applies to the driver or person actually run
ning the vehicle upon the highway or whether it is intended to
apply only to the owner.

The penalty for its violation will be found in sec. 1636—54.
which reads in part as follows:

" Any person or persons who shall violate the provisions of
sections * * ♦ shall be punished by a fine of not less than
ten dollars and not more than twenty-five dollars," etc.

The penalty is directed against the person who is actually
violating the statute. The person who is operating the motor
vehicle in violation of law is the one to prosecute. The owner
may also be implicated and may in s6me cases be guilty of the
same offense, but the one who is primarily liable for its violation
is the actual driver of the motor vehicle.

JEM
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Contracts—PuUic Oficers—Village Board—It is duty of dis
trict attorney to bring action to recover forfeitures incurred
under sec. 61.33, Stats.

May 5, 1922.
Easton Johnson,

District Attorney,
"Whitewater, Wisconsin.

In your letter of April 25 you inquire whether it is the duty
of the district attorney to bring an action to recover the for
feiture imposed under sec. 61.33. Said section reads, in part,
as follows:

"No trustees shall be in any manner, directly or indirectly,
interested in any contract with or work or labor done for or
material furnished to the village or to any one on its behalf.
In case of a violation of this section such trustees or officer shall
forfeit not less than fifty nor more than five hundred dollars."

Sec. 3572 provides, in part:

"Every such justice of the peace shall have jurisdiction over
and cognizance of the following actions and proceedings:
(i« * *

"(10) Actions for a penalty or forfeiture, not exceeding two
hundred dollars, given by any statute of this state.''

Ch. 112, Stats., pertains to the collection of forfeitures. Sec.

3305 of said chapter reads thus:

"Such chairman shall forthwith notify the district attorney
of his county of every forfeiture which he knows, has reason to
believe or which he has been so informed has been incurred in

his town, which cannot be recovered before a justice of the peace,
ivho shall forthiuith cause an action to be commenced for the
recovery thereof as well as for the recovery of every forfeiture
which he shall otherwise know or have reason to believe has been

incurred; and such district attorne;y shall attend to and conduct
any action so commenced by such chairman, when requested by
him so to do.''

The maximum forfeiture provided for in see. 61.33 is $500.
A justice of the peace has no jurisdiction of an action to recover

a forfeiture exceeding $200. An action must therefore be

brought in the court of record. While see. 3305 makes it the
duty of the chairman of the town to inform the district attorney
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of every forfeiture which he knows has been incurred in his
town, it also makes it the duty of the district attorney to com

mence an action to recover any forfeiture which the district at

torney knows has been incurred.
I am therefore forced to the conclusion that it is the duty of

the district attorney to bring an action to recover the forfeitures
under sec. 61.33.

JEM

Public Officers—Register of Deeds—Fees Jo which entitled.

May 5, 1922.

Alvin B. Peterson,

District Attorney,

Prairie du Chien, Wisconsin.

In your letter of April 27 you in<iuire whether the register of
deeds is entitled to the following fees: For filing notice of lis

pendens, 25c; for entering the same opposite each tract of land
in the tract index, 3e per tract; for a copy of the notice of lis

pendens, 10c per folio; for a certificate to the copy, 25c.
The fees that a register of deeds may charge for his ofScial

acts are determined by the provisions of the statute.

Under sec. 59.54 the register of deeds is required to record
notice of lis pendens. Under .sec. 59.55 he is required to place

opposite every tract of land consisting of 40 acres, every instru
ment affecting the title, which includes a notice of lis pendens.
Under see. 59.57, subsec. (3), it is provided that the register

of deeds shall receive:

"For filing and entering * • * any notice of the pend
ency of any action containing not more than tAventy defendants,
twenty-five cents, and twenty-five cents for every additional
twenty defendants in any such notice."

The register of deeds is entitled also to the following fees,

under subsec. (1) :

"For entering and recording any deed or other instrument,
ten cents for each folio, and three cents for every necessary entry
thereof in the tract index, ivhcn kept; * *
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Accordingly, ho is authorized to charge 3c for each entry in

the tract index, and it clearly appears that he must make the

entries in the tract index, under sec. 59.55.

Under subsec. (4), sec. 59.57, it is provided that the register
of deeds is entitled to fees:

"For copies of any records or papers, ten cents for each folio,
and twenty-five cents for his certificate."

Under these various provisions, I am constrained to hold that

your question must be answered in the affirmative—that the

register of deeds is entitled to the fees specified by you in your
inquiry.

JEM

Fish and Game—Wisconsin Statutes—Specific statute pre

scribing limited open season for game fish in certain lake over

rides general statute making entire year open season for certain
varieties of game fish in all waters.

May 9, 1922.
Conservation Commission.

Through your secretary you have joined Senator Stauden-
meyer in asking my opinion as to whether under sec. 29.19,

Stats., the open season for bullheads, perch and sunfish in Lake

"Wisconsin, Columbia county, is all year or is only from June 1
to December 1.

Sec. 29.19 contains a tabulation showing the open season for
the various kinds of bass, for trout, pike, pickerel, rauskellunge,
sturgeon, catfish, bullhead, perch and sunfish. In the case of

bulUieads the tabulation states that the open season is "all
3^ear." In the case of perch and sunfish it is also "all year,"

except in certain specified waters, the names of which are not

material here. ,At the close of the tabulation the statute goes
on to provide that there should be no closed season for hook

and line fishing, except for largo and small-mouthed black bass,
sturgeon and trout, in any of certain named waters (not includ
ing Lake Wisconsin) ; that during ^ certain period minnows
shall not be used for bait in certain Aaters; that the open season
in the Mississippi river for large and small-mouthed bass shall

be June 15 to March 1; and then provides:
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"• • * The open season for game fish in Lake Wisconsin
in Columbia and Sauk counties shall be June 1 to December 1,
except large and small-mouthed bass, which shall be under the
provisions of the general law."

It is apparent that as to Lake "Wisconsin we have two con
flicting provisions: the general provision which makes the whole
year open season for bullheads, perch and suiifish, in "all other
waters," and the specific provision applicable only to Lake
"Wisconsin which makes the open season for "game fish" in that
lake June 1 to December 1 except in the case of large and small-
mouthed bass. Under sec. 29.01 (3) bullheads, perch and sun-
fish are game fish.

In this situation there can be no doubt as to the construction
which must be given to the statute. The specific provision with
reference to Lake "Wisconsin overrides the general provision with

reference to "all other waters." Any other conclusion would
do violence to the well established rules of statutory construc
tion. The very language of the concluding clause of the statute,

"except large and small-mouthed bass, which shall be under
the provisions of the general law,"

shows that the legislature intended the general law to apply only
to the particular fish thus specifically excluded from the special
law.

If the provisions of the special law fixing a limited open season
for game fish in Lake Wisconsin do not apply to bullheads, perch
and sunfish, then it is difficult to say what they do apply to.

Are they to be limited to trout, or pike, or pickerel, and if so,
where is the authority for saying which of these fish are within

the special law and which are excluded from it? The answer
is clear. The statute makes its own exception, which is in the

case of large and small-mouthed bass. Aside from those two
varieties it is plain that the open season for all game fish in

Lake Wisconsin is from June 1 to December 1..

RMH
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Appropriations and Expenditures—Normal Schools—Statute
appropriating money to administrative board to establish new

state institution is in effect mandatory upon such board, and any
citizen may proceed by mandamus to compel board to act.

May 9, 1922.
Honorable J. D. Grandine,

Member of Assembly,

North Crandon, "Wisconsin. 1

You have asked my opinion as to whether see. 20.38, subsee.
(2), subd. (e). Stats., imposes a duty upon the board of normal

school regents, and if so, how that duty can be enforced.

The statute referred to is as follows:

"There is appropriated from the normal school fund income
to the board of normal school regents:
((# * *

" (2) For any or all of the normal schools under the super
vision of the state board of normal school regents, to be dis
tributed as the state board may direct;
" (a) [Certain sums for operation.]
"(b) [Certain sums for property repairs and maintenance.]
" (c) [Certain sums for purchase of land, allotted among the

different schools, with authority to the state board of education
to make partial re-aUotment.]
" (e) On July 1, 1918, one thousand dollars, and on July 1,

1921, four thousand dollars, for the procuring of an accurate
topographical survey and the development of a plan showing
roads, tracks and location of buildings, of a completed institu
tion, and for the improvement of the site selected for a normal
school at Rhinelander, Wisconsin, and preparing the site for
permanent use."

It will be noted that the statute contains no express direction

to the board to do the things referred to; it simply appropriates
money for the purpose of doing them. The question is whether

such a statute can be construed as mandatory upon the board.
In my opinion the statute is mandatory. No one can doubt that

the legislature intended the work of surveying, making plans,
improving and preparing the site at Rhinelander to be done.
Failure to do the work is a failure to carry out the legislative

intent. There may be eases, as for instance where appropria
tions are made to the normal or university regents for making
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repairs or additions to certain designated buildings, where it
might be said that the doing of such work was intended to be
discretionary with the governing board of the institution; but

that can hardly be true where, as here,- the appropriation is

. made for the x>urpose of establishing a new institution. "When

the legislature decides that there shall be a normal school at
Rhinelander, and manifests its decision by appropriating the

money to an administrative board to do the preliminary por

tions of the construction work, it seems clear that the board is

left without discretion whether the work shall be done.

That permissive language in a statute is often to be construed

as mandatory when directed to administrative bodies or legisla

tive agencies is a principle well established in the law. The
supreme court of the United States expressed the matter thus in

Mason v. Fearson, 50 U. S. (9 How.)^ 248, 259:

"* * * Whenever it is provided that a corporation or
officer 'may' act in a certain way, or it 'shall be lawful' for them
to act in a certain way, it may be insisted on as a duty for them
to act so, if the matter, as here, is devolved on a public officer,
and relates to the public or third persons.

•'* * * Without going into more details, these cases fully
sustain the doctrine, that %vhat a public corporation or officer
is empowered to do for others, and it is beneficial to them to have
done, the law holds he ought to do. The power is conferred for
their benefit, not his; and the intent of the legislature, which
is the test in these cases, seems under such circumstances to
have been 'to impose a positive and absolute duty.' "

Our supreme court expressed the same idea as follows in
Cutler V. Hoioard, 9 Wis. 309, 312 :

"* * ® The cases fully establish the doctrine that when
public corporations or officers are authorized to perform an act
for others, which benefits them, that then the corporations or
officers are bound to perform the act. The power is given to
them not for their own, but for the benefit of those in whose
behalf they are called upon to act; and such is presumed to be
the legislative intent. In such cases they have a claim de jure to
the exercise of the power. But "where the act to be done is not
clearly beneficial to the public or third persons, the exercise of
the power is held to be discretionary."

This rule was reaffirmed by the court in Brawley v. Mitchell,
92 Wis. 671, and Equitable Life Assurance Society v. East, 124
Wis. 657, 671-672.
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The rule being well established, the question is whether the
case before us is a proper one for its application. In my opinion

it is. The legislature has clearly indicated that it believes the
time is ripe for beginning the construction of the Rhinelander

school. The statute relates not merely to the internal admin

istration of the affairs of the board, but to the establishment of

a public institution, so that the case falls squarely within the

rule that statutes authorizing public officers to do things that
are beneficial to the public are in fact mandatory.

I do not attach any significance, in this connection, to the
words in the opening sentence of sec. 20.38, subsec. (2), "to be

distributed as the said board may direct." Sec. 20.38, subsec.
(2), contains a considerable number of paragraphs, one of which

provides an appropriation for operation of normal schools, an
other for property repairs and maintenance, etc. It seems clear

that the provision for distribution relates to distribution of these

lump sums among the different schools. In the paragraph we

have under consideration, however, only the school at Rhine-
lander is involved, and the language relative to distribution has

no function at all, or at any rate is limited to the matter of dis

tributing the five thousand dollars among the different portions

of the work, i. e., the procuring of the survey, the development
of a plan, the improvement of the site, and the preparing of it
for permanent use.

The provision of the statute being in my opinion mandatory,
it follows that the proper remedy for its enforcement is by
mandamus against the board of normal school regents if they

refuse to take any action under the statute. Such an action

could be brought by the attorney general if directed by the

governor, or could be brought on the relation of any private
citizen who has an interest in the performance of the board's

legal duty. The matter being one of duty toward the public of
the entire state, any citizen of the state could bring the action.

"* * * Where the relief sought is a matter of public right
the people at large are the real party and any citizen is entitled
to a writ of mandamus to enforce the performance of such public
duty. It is sufficient if he is a citizen and, as such, interested
in the execution of the law." State v. Cornwall, 97 Wis. 565,
567-568.
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The action of mandamus would not be maintainable, however,
if it should happen that the money for carrying out the work is

not available in the treasury at the time the action is brought.
The fact that the money has been appropriated by the legislature
does not create a duty on the part of the board unless the money
is on hand to be spent. As this is a question of fact which may
vary from time to time, I have not investigated and do not
undertake to say whether at this particular time the money is
available or not.

RMH

Public Officers—District Attorney—County board may not,
during district attorney's terra, allow him any sums, in addition
to salary, for clerk hire or office rent.

County is not required to furnish district attorney with office,
or to equip or maintain same.

May 9, 1922,
C. A. IngrIm,

District Attorney,

Durand, Wisconsin.

In your letter of May 4 you state that the county board of
Pepin county, at its annual 1919 session adopted the following
. resolution:

"Resolved, that owing to increase-of work iii the office of the
district attorney, that he be allowed the sum of thirty-five dol
lars per month for clerk hire and ten dollars per month for office
rent, the same to take effect November 1,1919, also that we allow
him three hundred dollars for clerk hire and office rent for the
past ten months."

And at the annual 1921 session it adopted the following resolu
tion :

"Resolved, that the salary for clerk hire for the district
attorney be and is hereby fixed at two hundred fifty dollars a
year, commencing January 1, 1922, and expiring January 1,
1923."

You state that the county has no office at the court house for
the district attorney and that since the action of the board at
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the annual 1921 session the district attorney has been receiving
no remuneration on account of furnishing an office. You ask:

1. "Is not the county required to furnish the district attorney
an office and to equip and maintain same ?

2. "Is the former action of the county board at the 1919 ses
sion as to office rent for district attorney repealed by the action
of the board at the annual November, 1921, session?"

Sec. 59.15, Stats., provides that the county board at its annual

meeting shall fix the annual salary for each county officer to be

elected during the ensuing year, and that the salary so fixed

shall not be increased or dimini.shed during the officer's terra,
and shall be in lieu of all fees, per diem and compensation for
services rendered, except certain additions, among which are:
(c) Reimbursement to the district attorney for the amount of
his expenses actually and necessarily incurred in briefing and
arguing criminal cases before the supreme court, as required by
law, and in traveling within and without his county in the per
formance of his official duties.

Neither clerk hire nor office rent is an authorized addition.

The terms of district attorneys began the first Blonday of
January, 1919, and the first Monday of January, 1921. The
effect of the resolution of the county board was to increase the
salary of the district attorney during his term and therefore
was void under the express terms of the statute. Quaw v. Paff,
98 Wis. 586.

The resolution adopted at the annual 1921 meeting of the
board fixing the salary of the district attorney commencing
January, 1923, quoted by you, has no bearing on the matter.
No statute has been found which requires or authorizes the

county board to furnish the district attorney with an office or

to equip or maintain the same. The answer to your first ques
tion therefore is "No;" and your .second question has been
answered by what has been said above holding the action of the

board on the subject»illegal in the beginning.
FEE
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Bridges and Highways—Approaches to Bridges—Counties—•
Embankment and ^ving wall are part of approach to bridge
within sec. 1319, subsee. 5, Stats., for repair of which county is
not liable.

May 10, 1922.

Ole J. Eggum,

District Attorney,

"Whitehall, Wisconsin.

In your letter of May 6 you ask whether the county is liable
for one-half of the necessary expenditure of about one thousand
dollars to protect the wing of an abutment and the approach of
a bridge, not on a state trunk line, heretofore built at joint town
and county expense, the town having petitioned the county board
for county aid for that purpose.

Subsee. 5, sec. 1319 (which is the statute providing for county

aid towards the cost of the construction and repair of bridges
when certain facts exist) expressly provides that, in determin

ing the cost of the construction or rejyair of any such bridge,
the cost of constructing or repairing any approach at the end

thereof shall not be considered as a part of the cost of such con
struction or repairs.

It is the opinion of this office that the situation comes squarely
within this provision; that the embankment near the wing wall,

which you state is being undermined bj' the action of the stream,

and the wing wall itself, is a part of the approach to the bridge,
for the repair of which the toAvn only is liable, and that county

aid towards the cost of such repair cannot be required.

Nor has the county board any authority to provide for the

bearing part of the cost of such repairing. State ex rel. Town

of Hamhurg v. Vernon Co., 145 Wis. 191.
Your question has been before the department before. See

Op. Atty. Gen. for 1912, 94, and V Op. Atty. Gen. 858 for a
further discussion of tire question. ^
FEB
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Municipal Corporations—Towns—Public Officers—Town As

sessor—Toivn Superintendent of Iliyhways—Sec. 60.60, Stats.,
is not violated by town assessor avIio is paid by day for his work
as assessor and on otlicr days receives per diem for his work as

town superintendent of highways.

May 10, 1922.
George A. Hartman,

District Attorney,

Jiineau, Wisconsin.

I have your letter of May 4, with reference to a town assessor

acting as town superintendent of highways.

Sec. 60.60, Stats., provides, in part:

tt* « m town officer shall be entitled to pay for acting

in more than one official capacity or office at the same time."

Sec. 60.61, Stats., provides that in towns or counties of less
than 150,000 inhabitants assessors shall be paid not less than

three nor more than five dollars per day. I assume therefore
that the assessor works only certain days of the year at his
official duties as assessor of the town, for which he receives a
per diem.

From your letter and the enclosed information it appears that

as town superintendent of highways he is cmploj'ed only on cer

tain days, for which he receives a per diem. It also appears

that on the days when he' receives a per diem as assessor he does
not receive any compensation as superintendent of highways.

Therefore the officer does not receive pay in more than one
official capacity at the same time, as prohibited in sec. 60.60.

The only remaining question is whether the two positions are

incompatible. I can find nothing in the statute that renders

these positions incompatible. I know of no function in either

of these positions that conflicts with the functions of the other.
You are advised, tjiereforc, that under the facts stated the same
person can occupy the two positions in your township.

JFB
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Corporations—Co-operative Associations—Co-operative asso

ciation existing before passage of ch. 490, Laws 1921, is governed

by old law and by by-laws in matter of number constituting
quorum and in matter of proxy voting until July 1, 1922.

Co-operative association existing before passage of ch. 490,
Laws 1921, must have 50 per cent of stock subscribed and 20
per cent paid in by July 1, 1922, in order to continue corporate
existence; until July 1, 1922, it may amend its articles by re
ducing its capital stock.

May 11, 1922.

Honorable Elmer S. Hall,

Secretary of State.

You submit proposed amendments to the articles of organiza

tion of the Brown County Equity Milk Exchange, organized
under the provisions of sees. 1786c—1 to 1786c—17, Stats. This

corporation was organized prior to the passage of ch. 490, laws

of 1921, at which time less than 50 per cent of its authorized
capital was subscribed for and less than 20 per cent paid in.

Its by-laws provide that ten per cent of the members constitute

a quorum for the transaction of business. At the meeting at
which these proposed amendments were acted upon less than

a majority of the members but more than ten per cent were
present. The amendments were adopted by an affirmative vote

of stockholders holding more than ten per cent of the stock.
You desire our opinion as to whether the adoption was by a

sufficient vote to legallj'- adopt the amendment.

Sec. 1786e—6, Stats. 1919, provides:

"The association may amend its articles of incorporation by
a majority vote of its stockholders at any regular stockholders'
meeting, or at any special stockholders' meeting called for that
purpose, on ten days' notice to the stockholders."

Ch. 490, laws of 1921, amended this section by substituting

the word'' members'' for the word '' stockhold<?rs.''

Sec. 1786e—12a, Stats. 1919, provides:

"At any regular or special stockholders' meeting of any asso
ciation with five hundred to one thousand members, if not less
than ten days' notice thereof was mailed to each stockholder of
the as.sociation at his last known postoffice address, and if the
fact and date of mailing is established by the affidavit of the
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secretary of such association, the stockholders present at such
meeting, if equal in number to ten per cent or more of the total
number of the stockholders in such association, shall constitute
a quorum for the transaction of any business, that a majority of
all the stockholders could lawfully transact if present at such
meeting, and in case the total membership of such association
exceeds one thousand members, a quorum shall consist of ten
per cent of the first thousand and five per cent of the excess."

The association offering the amendments is one with more
than five hundred members. Ch. 490, laws of 1921, so amended

sec. 1786e—12a.' that it provides:

"A majority of the members shall be necessary in order to
constitute a quorum in any association organized under section
1786e—1 to 1786e—17, inclusive. Said majority shall be pres
ent in person or represented by territorial delegates in accord
ance with section 1786c—8a."

If there was a quorum present a majority of that quorum was
sufficient to adopt the articles. St. Aemilianus Orphan Asylum
V. Milwaukee County, 107 "Wis. 80.

Ch. 490 was published July 11, 1921, and by its terms took
effect upon its passage and publication. It provides that a
majority of members present in person or represented by ter
ritorial delegates is necessary to constitute a quorum. The
action purporting to adopt these amendments was taken at the
regular annual meeting, January 9,1922. Therefore the amend
ments submitted were not legally adopted unless it can be said

that the provision relative to a quorum found in the 1921 law
above quoted does not apply to existing co-operative corpora
tions or associations prior to July 1, 1922, because of the follow
ing provision in ch. 490, laws of 1921, to wit:

" Section 1786e—17. * * *.
<(« * *

"3. Every corporation or association in existence at the time
of the passage of this act, ivhich is affected by any provision
hereof, shall have until July 1, 1922, to comply with such pro
vision; and any such corporation or association, which is re
quired by any provisions of section 1786e—1 to 1786e—17, inclu
sive, to file an amendment to its articles of incorporation, shall
have until said date to file such amendment. Neither the secre
tary of state nor the register of deeds shall charge any fee for
filing such an amendment."
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Prior to the passage of e]i. 490, laws of 1921, the society in
question needed to have present at its annual meeting only ten
per cent of its members to constitute a quorum, and proxy voting
was permitted under its by-laws.

The requirement of sec. 1786e—12ft that a majority of mem
bers rather than ten per cent shall necessarily be present to
constitute a quorum certainly aifects the association we are con
sidering, since its by-laws fix a number loss than a majority as
a lawful quorum. So also, sec. 17S6e—8ft, whicli abolishes vot
ing bj' proxy, certainly affects existing co-operative associations
whose by-laws now permit it, as do those of the association under

consideration. If it is affected by such provisions and has until

July 1, 1922, to comply with the provisions thereof, it was the
evident intent of the legislature that these provisions should not
apply to such an existing co-operative society prior to the date
named. When the legislature abolished proxy voting and offered
co-operative societies the option of adopting the territorial dele
gate plan of representation, it recognized the difficulty of secur
ing the personal attendance of a majority of the members of a
co-operative society, a difficulty wliich is fairly obvious in the
case of a society having a membership so large as the association
under consideration. If that is true, the legislature must have
realized that it would be very difficult to secure the personal
attendance of a majority of the members of a corporation with
so large a membership. It must bo assumed that the legislature
meant to assist rather than to handicap co-operative societies,
as the legislative history in I'clatioii to co-operative <issociatidns
would indicate a keen legislative interest in such laws as "would
seem calculated to promote doing business on what is popularly
known as the co-operative plan.

This legislative solicitude over the development of co-opera
tive societies strongly argues that the legislature never intended
to impose provisions upon a co-operative society that would
render it exceedingly difficult to so amend its articles as to avail
itseH of the option of territorial delegate representation at meet
ings of its members, "which would manifestly be the situation if
such corporations were denied the right to amend their articles
in conformity with their existing procedure.
In other words, I cannot believe that the legislature intended

to void a ten-per cent quorum permissible under an existing by-
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law, and abolish proxy voting before the territorial delegate
plan could be used by the co-operative society in counting a
quorum. I must conclude, therefore, that existing co-operative
associations have until July 1, 1922, to comply with the sections
quoted; or, in other words, they may continue to operate under
the procedure permitted bj'^ the law and their by-laws in effect
prior to the passage of eh. 490, laws of 1921.
With reference to your second question, whether under the

provisions of 1786c—16a the general corporation laws apply to
the extent that a co-operative association may not amend its
articles unless it has at least fifty per cent of the stock subscribed
and twenty per cent actually paid in, the laws relating to co
operative associations as found in the statutes of 1919 contain
no provision that fifty per cent of the stock be subscribed and
twenty per cent be actually paid in before the corporation can
legally transact business with others than its members. Nor is
there any provision therein that the articles cannot be amended
until such amount is subscribed. On the contrary, sec. 1786e—

16, Stats. 1919, provided:

association organized under sections 1786c—1
to 1786e—17, inclusive, shall be required to do or perform any
thing not specifically required herein, in order to become a cor
poration or to continue its business as such."

It follows that this corporation was a valid, going corporation,
and from the context of ch. 490, laws of 1921, it is clear that the
legislature did not intend thereby to terminate its existence.
It is my opinion that it will be necessary for this corporation
in order to continue its corporate existence to either reduce its
capital stock or sell additional stock so that it shall have fifty
per cent subscribed and twenty per cent paid in by July 1, 1922.
Until that time it is a valid corporation authorized to do busi
ness and may amend its articles by reducing its capital stock.
WJM
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Criminal Law—Lotteries—Baffles—Giving of automobile as
prize, prize winner to be determined by chance, and each holder
of admission ticket to entertainment receiving one chance, con
stitutes raffle or lottery.

"Wherever prizes are given, prize winner being determined by
chance, if there is consideration paid for each chance, lottery
is held. It matters not that each holder of chance receives full

value for what he pays; if some such holders receive more than
others, determination being by chance, it is lottery.

May 12,1922.
George A. Hartman,

District Attorney,

Juneau, Wisconsin.

In reply to your letter of May 10,
1. It is unlawful to sell numbered tickets for general admis

sion to a celebration or dance and make a free gift of an auto
mobile to the purchaser and owner of a ticket of a certain num
ber, such number to be determined by drawing;

2. The making of a free gift of an automobile to the holder

of an admission ticket to either a dance or celebration consti
tutes a raffle, where such tickets are numbered and the winner is

determined by drawing;

3. There is no method under the laws of Wisconsin whereby
an automobile can be given to the holder of a ticket of a certain

number drawn from a series of numbered tickets of admission
to either a celebration or dance.

Wherever prizes are given, the prize winner being determined
by chance, and there being a consideration paid for such chance,
it is a violation of our antilottery laws. No amount of camou

flage or attempted evasion can obviate this result. The mere
fact that eveiy purchaser of a chance gets something in value
equal to the price paid does not affect the question, where some
one or more of the holders of the tickets receive more for their
money than do the others, and the one to so receive more is de
termined by chance.

WWG
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Counties—Education—County Superintendent—Funds are
available for salary and expenses as soon as money reaches treas

urer's office.

May 13, 1922.

Honorable John Callahan, State Superintendent,

Department of Public Instruction.

In your letter of ̂ May 9 you ask for an opinion on the follow
ing statement of facts:

"The county clerk of the county of 'W has raised the ques
tion as to whether money appropriated by the county board of
supervisors, at the November session for the purpose of meeting
the salary and expenses of the county superintendent of schools,
is available for said salary and expenses as soon as the funds
reach the treasurer's office in March."

All of the moneys belonging to a county as such and not held

by it in trust constitute one fund out of which all of its liabilities'
are to be paid. Montague v. Morton, 12 Wis. 599; Marvin v.
The Town of Jacobs, 77 Wis. 31; Broivn v. The Town of Jacobs,

77 Wis. 29.

Clearly, then, the payment of the salary and expenses of the

county superintendent of schools may be made from funds now

in the treasurer's office.

ML

Education—Vocational Education—Minors—Boy 17 years old
who fails to attend vocational school under sec. 40.73, subsec.

(3), may be punished under sec. 4635, Stats.

May 15, 1922.

Honorable George P. Hambrecht, State Director,

State Board of Vocational Education.

In your recent letter you inquire whether the penalty pre
scribed in sec. 4635, Stats., is applicable to a boy or girl who

fails to attend vocational school, under sec. 40.73, subsec. (3).

In an official opinion to you under date of November 5, 1921,
X Op. Atty. Gen. 1069, this department held that a boy or girl

failing to attend a vocational school in violation of said subsec-
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tion may be punished as a delinquent child, provided the child

is of an age to come within the definition of a "delinquent"

child.

Your inquiry concerns a boy who is. seventeen years of age

and has not completed four years above the elementary school

and who is not working. A boy of that age cannot be punished
as a delinquent child. There is no punishment provided in sec.
40.73, subsec. (3).

Sec. 4635 reads thus:

"Any person who shall be convicted of any offense the punish
ment of which is not prescribed by any statute of tliis state shall
be punished only by imprisonment in the county jail not more
than one j'ear or by fine not exceeding two hundred and fifty
dollars."

The boy in question being seventeen years of age, cannot be
punished by any statute of this state unless said sec. 4635 applies.
The question therefore confronts us whether the boy has com

mitted an offense within contemplation of said sec. 4635.

In an official opinion given by this department on October 2,

1913, II Op. Atty. Gen. 853, it was held that the delivery of coal

without being accompanied by the delivery ticket required by
sec. 1666&, Stats, constitutes a criminal offense punishable under

sec. 4635, Stats.

The authorities were review^ed in that opinion, and after due

consideration it was held that although the offense was not
designated as a misdemeanor in the statute and no penalty was
provided by its terms, still it was a criminal offense punishable
by .see. 4635.

In addition to the authorities there cited, I would refer you
to 16 C. J. 69, where it is stated:

"But on the other hand, it is held that, where a statute pro
hibits any matter of public grievance or commands a matter of
public convenience, although no jienalty is prescribed for dis
obeying its prohibitions or commands, an indictment will be
sustained and the offense punished by a fine." (Sec authorities
cited under Note 18.)

I see no reason for reversing the conclusion arrived at in said
opinion of this department, above referred to. The principle is
applicable to the proposition submitted by you. I am therefore
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of the opinion that a girl or boy who violates sec. 40.73, subsec.
(3), when such offense is not punishable by any other statute

than the penalty provided for in sec. 4635, may be punished
under the latter section. And a boy seventeen years of age

who violates said section may be punished under sec. 4635.

JEM

Banks and Banking—Land Mortgage Associations—Bonds—
Ptihlic Officers—Annuiiy Board—State Retirement System—
Bonds of land mortgage associations organized under provisions

of sees. 2024—100 to 2024—146, inclusive, are legal investments

for funds held by annuity board of state retirement system, pro

vided that such bonds are secured by mortgages authorized by

subsec. 1 (c), sec. 1951, Stats.
May 16, 1922.

Annuity Board,

State Retirement System.

In your letter of May 15 you request an official opinion on this
question, viz: Are the bonds issued by the land mortgage asso
ciations organized under sees. 2024—100 to 2024-—146, inclusive,
Stats., legal investments for the funds of the state retirement

system ?

You refer to subsec. (d), sec. 1, ch. 465, laws of 1921, which is

sec. 1903, subsec. 1, par. (d), Stats., also to sec. 42.32, Stats.

Sec. 2024—112, subsec. (3), empowers land mortgage associa
tions to issue bonds secured by the pledge of mortgages taken or
purchased under the provisions of subsecs. (1) and (2) of said
sec. 2024—112.

By par. (d), subsec. 1, sec. 1903, domestic in.suranee corpo
rations, except as otherwise provided by law, are permitted to

invest their assets in bonds issued by land mortgage associations
under the statute just above referred to.

If sec. 42.32 could be referred to the foregoing provisions

alone, I would have no doubt that your question should be
answered unqualifiedly in the affirmative, and that the board

would not be required or expected to go behind the bonds them
selves when it invests its funds in the bonds of these associations.

But sec. 42.32 provides that the annuity board shall invest the
funds held by it in securities in which domestic life insurance
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companies are authorized to invest their assets, preference being
given to applications for small loans on improved farm property,
subject to annual reductions of principal through long terms,

not exceeding fifty years.

See. 1951 prescribes how domestic life insurance corporations,

shall invest their assets. By subd. (f), subsec. 1 of this section,
investments are permitted

*'in ohligations secured by mortgages or trust deeds authorized
in subdivision (c)."

Subd. (e) permits loans secured by mortgages upon unincum-

bered and wholly or partly improved real property, and lease

hold estates of the character described therein, to an amount

not exceeding fifty per cent of the clear, fair market value, in
cluding buildings, if any, insured as therein provided.
I am of the opinion, therefore, that under these several pro

visions of the statutes the bonds of land mortgage associations

organized under sees. 2024—ICQ to 2024—146 are legal invest

ments for the funds of the state retirement system, provided that

such bonds are secured by the mortgages authorized in subd. (c),

subsec. 1, sec. 1951, and that the annuity board must determine

that such is the fact before investing the funds held by it in such
bonds, and, perhaps, that the limitation of sec. 2024—130 has not

been exceeded.

I caU attention, however, to the fact that these land mortgage

associations are authorized by sec. 2024—112 to make first mort

gage loans on real estate up to Mxtij-five per cent of its appraised

value, while sec. 1951 proJiihits investment in bonds secured by
mortgages for more than fifty per cent of the fair market value

of the real estate. Extreme caution should, therefore, be exer
cised by the annuity board in making investment in the bonds of
land mortgage associations. In my opinion it is doubtful that

the board will in most instances be in a position to make the
thorough investigation necessary to determine the facts..

I desire, also, to call the particular attention of the annuity
board to the fact that the law, sec. 42.32, imposes upon it the
duty of giving preference in the investment of funds to applica
tions for small loans on improved farm property, and that it was

the plain intent of the legislature that it is only in the absence
of satisfactory applications for such small loans that investments



■  Opinions of tue Attorney-General 401

should be made in other authorized classes.

FEB

Education—Vocational Education—Minors—For failure to

attend vocational school as required by law, boys under 17 and

girls under 18 may be brought before juvenile court as delin
quents, while boys over 17 may be punished criminally under
see. 4635, Stats.

May 16,1922.

Geo. p. Hambbecht, Director,

State Board of Vocational Education.

' In your letter of May 12 you ask what steps can be taken to
compel children to comply with the compulsory school attend
ance law as it aifects vocational schools, and whose duty it is to

take steps to enforce such remedy as may exist against such
children.

This department has held that as to a girl under 18, refusal
to obey the compulsory education law constitutes delinquency,
and she may be proceeded against in the juvenile court as pro
vided in sees. 48.01 and 48.08 of the statutes. X Op. Atty. Gen.

1069. The same rule would hold good as to boys under 17, since

sec. 48.01 fixes 18 as the maximum age of delinquency in the
case of girls and 17 in the case of boys. As to boys over 17, we
advised you yesterday, in response to an earlier request from
your office, that the refusal to comply with the compulsory edu
cation law is an "offense" within the meaning of sec. 4635,
Stats., and subjects the boy to the criminal punishment provided
in that section.*

As to the manner of enforcing the penalties thus deemed

applicable to the situation, sec. 4635 is an ordinary criminal
statute, and the prosecution of the offender is in the hands of
the district attorney of the county in which the offense is com

mitted; while the statutes with reference to delinquent children
may be called into operation by any resident of the county
through the filing of a petition with the juvenile court in the
manner provided in sec. 48.06 Stats.
RMH

•Page 397 of this volume.
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Corporations—Insurance—Articles of nonstock corporation
should specifically fix time of first meeting for election of officers.

There is no authority for naming those who shall act as officers
in articles of organization.

Name of corporation should be enough different than that of
any other corporation authorized to do business in this state so
that public will not be misled.

Charles J. Timbers,
Deputy Commissioner of Insurance.

May 16, 1922.

I have examined and return herewith the articles or organiza
tion of the Wisconsin Union Mutual Insurance Company of
Juneau, Wisconsin.

Subsec. (7), sec. 1772, Stats., provides in part:

*  * In case the corporation is formed without capital
stock, the articles shall fix the time and place for the first meet
ing for the election of officers, and the signers of such articles
shall give notice thereof to the members in the manner provided
in the next section."

Article 2 of these articles provides in part:

"A meeting of the Company .shall be held in the city of
Juneau, Wisconsin, on the 29th day of May, 1922, at 1:30 p.m.,
for the purpose of adopting by-laws, and transacting such other
business as may properly come before the meeting."

Article 6 purports to name the officers of the association who
shall serve

"until the first annual election on the second Monday in Novem
ber, 1922."

It seems to me that the first provision quoted should name the
election of officers' as one of the purposes of this first meeting.
Certainly the statute very clearly contemplates that at the first
meeting there shall be an election of officers. I do not know of
any provision of law authorizing nonstock corporations to name
in their articles the officers who shall fir.st serve such corporation.
The provision of the statutes which I have quoted very clearly
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indicates that any such provision would not be proper. For these
reasons I cannot approve the articles in their present form.
In your letter submitting the articles you state that the Wis

consin Farmers Mutual Hail and Cyclone Insurance Company
of Juneau has filed a protest with your department regarding
the name of this proposed new company, claiming that a con
siderable portion of the mail of such protesting corporation is
addressed to the Wisconsin Mutual Insurance Company of Ju
neau, and that they are of the opinion that the name of the new
company will be very misleading to the public.

Subsec. (2), sec. 1772, Stats., provides that the name of a
corporation

"shall be such as to distinguish it from any other corporation
organized under the laws of this state and from any corporation
licensed to transact business in this state."

Subsec. 2, sec. 18l)7&, Stats., provides as to mutual insurance
corporations: .

"No name shall be used which shall be so similar to any name
already in use as to mislead the public in any respect."

It would be impossible for me to absolutely determine whether
the names of these two corporations are such as to mislead the
public. As a matter of first impression the names seem to be
quite distinct. On the other hand, both corporations will be
engaged in the same kind of business, and both will have their
location at the same small coiinti'y town. Both will be doing
business very largely, if not exclusively, with farmers, and I can
readily see the danger of confusion in the addressing of mail and
things of that sort. If the insurance department and this depart
ment should approve of articles containing the new name, that
would not be any protection to the corporation against an action
brought to restrain it from the use of such name on the ground
that the s'ame was misleading to the public. As there must be
new articles prepared and signed, requiring the incorporators to
get together again, it ^vould seem to me that it would be very
desirable, in the interests of fair business competition and the
avoidance of litigation, that a different name for the new corpo
ration should be chosen. In this connection I call your attention
to the case of J. I. Case Plow Works v. J. I. Case Threshing Mor
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chme Company, 162 Wis. 185. While the facts there were quite
different from what they are here, yet the same reasoning used
there would seem to be applicable here.

WWG

Optometry—^Under sec. 1435/—35 supervision by registered
optometrists of work of unregistered optometrist at intervals of
60 days is not sufficient.

Under subsec. 7, sec. 1435/—35 board of optometry has no
authority to require that applicants for examination be gradu
ates of high school.

May 16,1922.
C. D: Waugh, Secretary,

Board of Examiners in Optometry,
Milwaukee, Wisconsin.

In your letter of May 8 you ask whether a nonresident op
tometrist who visits Wisconsin once every sixty days can have
an assistant who is not a registered optometrist doing optometry
work for him in Wisconsin, under his supervision.
The optometry law contemplates the registering of those who

do the actual work of measuring and fitting lenses to the eye.
The occasional call of an optometrist once in sixty days is not a
sufficient supervision. The spirit of the law would not be car
ried out by permitting one not registered to do the actual work
of an optometrist without a closer supervision than would be had
in this case.

You also call attention to the provision in subsec. 7, sec.
1435/—35 as follows:

*  * * Said board is authorized and empowered to make
such rules and regulations for conducting its examinations and
for the standard of professional or special qualifications as it
may deem necessary.'' '

You ask whether under this provision the board may establish
a rule providing that only high school graduates may take the
examination for a registered optometrist. You are advised that
this would be setting up additional requirements to those fixed
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by the statute, and it would be legislating upon the qualifications

in addition to what the legislature has now fixed as qualifications

for applicants for examination. The applicant might come to
your board to take the examination, having received his training
in a school equally as good as a high school, yet because he had

not received a diploma from a high school he would be barred.
This could not be permitted under the law.

You are advised, therefore, that the board cannot require all

applicants for examination to be graduates of a high school.
JFB

Bonds—Trade Begulations—Fraudulent Advertising—Circu

lar advertising issue of municipal water plant certificates does

not violate sec. 1747/f, Stats., in failing to state that such cer
tificates are not general liability of municipality.

There is no statute in this state to prevent sale of invalid se

curities issued by cities of other states so long as no misstate-

ments of fact are made in connection with sale.

May 17, 1922.

Honorable Marshall Cousins,

Commissioner of Banking.

You have submitted a circular issued by a local bond house
advertising an issue of "municipal water certificates" of John

ston City, Illinois. You state that these certificates are utility
bonds and the municipality is in no manner obligated on them,

but that that fact does not appear in the circular and that many
investors, including banks, to whom these bonds are sold, have
supposed that thej' were ordinai'y municipal bonds. You ask
whether this method of advertising is justified under the statutes.

The circular states that the municipal water certificates were

issued by the city to pay for the construction of a water works
system, that a special water fund consisting of the revenues from
the sale of water, the tax on insurance companies doing business

in the city, and the hydrant rentals paid by the city, is pledged
for the payment of the operating expenses of the plant and the
principal and interest of the certificates, and that the certificates
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are also secured by a first mortgage on the entire water system.
There is nothing in the circular to the effect that the certificates

are a general obligation of the city, and the statements I have
just referred to tend rather to indicate the contrary. The circu
lar also contains a statement of the assessed valuation of the

city and of its outstanding indebtedness, which might lead some

investors to think that the certificates were a general municipal
obligation; but under the decisions of the Illinois supreme court,
certificates of this kind constitute municipal indebtedness and

are within the 5 per cent debt limit fixed by the state constitu

tion (Johci V. Alexander, 194 111. 457) ; hence it is only proper
that the eircular should state what the assessed valuation of the

city is so that the investor can determine for himself whether

the securities comply with the constitutional restriction.

The securities in question, being issued by a city, are exempt
from the provisions of our securities law, sec. 1753—49, subsec.
1, subd. (a). Stats. The only other statute that I know of which

might be violated by the circular is sec. 1747/c, relating to fraud
ulent advertising. That statute, however, applies only to adver
tisements containing

"any assertion, representation or statement of fact which is
untrue, deceptive or misleading,"

and it also applies only where the untrue statement is made "for

the purpose of defrauding the public." I cannot find any state
ment of fact in the circular that would bring it within this
statute. The securities are not called municipal bonds; they are
called municipal water certificates. The practice of issuing cer
tificates of this kind secured only by the revenues of the water
plant itself and a mortgage upon that plant, is well establi.shed.
The statute authorizing such certificates in Illinois has been in

force since 1899, and we have had similar laws in this state since
1913. The Wisconsin statutes on the subject are now eon.soli-
datcd into sec. 66.06, subsec. (9), Stats. I cannot see that the

certificate contains any misdescription of the securities and^
therefore, in my opinion it does not violate sec. 1747jfc.
I must add, however, that the circular appears to me to show

on its face that the certificates are invalid under the constitution
of Illinois. The assessed valuation of the city is $1,053,677, the
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existing bonded indebtedness is $3,000, and the amount of cer

tificates that are being issued is $325,000. The certificates plus

the existing indebtedness amount to over 30 per cent of the
assessed valuation. The constitution of Illinois prohibits cities
from incurring indebtedness in excess of 5 per cent of their

assessed valuation, and the supreme court of Illinois has held

that any securities a city may issue, for the payment of which
it pledges either the property or the earnings, of an existing
public utility plant, constitute municipal indebtedness within the
meaning of the constitution. JoUet v. Alexander, 194 111. 457,

Schnell V. Bock Island, 232 III. 89, Leonard v. Metropolis, 278
111. 287. In the present case the circular states that the cer

tificates are secured by mortgage on all property now owned or
which may hereafter be acquired to be used in connection with

the water supply and distributing system. Unless there has
been some amendment to the Illinois constitution so recently that

I have not been able to learn of it, I do not see how these cer

tificates can be valid.

Their invalidity, however, has no bearing on the question you

submit. Securities issued by municipalities are equally exempt

from the securities law whether they are valid or invalid, while

the fraudulent advertising statute, sec. 17477^, reaches only mis-
statements of fact. I do not believe there is any statute in this

state for the protection of investors from invalid issues of munic

ipal securities so long as no misstatements of fact are made in
the advertisements under which they are sold. If, however, the

broker engaged in selling these securities is also selling other

securities under a certificate from the railroad commission pur

suant to sec. 1753—52, it might be the commission would find, in
his continued sale of these municipal securities after being ad

vised of their invalidity, facts sufficient to warrant the revoca

tion of his license.

RMH
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Counties—Public Officers—County Board—Member cannot
hold, and receive pay for, position created by board of which he

is member.

May 17, 1922.
Frank S. Symmonds,

District Attorney,

Kenosha, Wisconsin.

In your letter of May 11 you state that your county board is
about to enter into a contract for the erection of a county court

house and county jail. The county board desires to have an
inspector employed by it to check up the work as it progresses;
and you ask whether it would be proper and legal for a member
of the county board to hold such a position and receive pay
therefor from the board of which he is a member.

Subsec. (2), sec. 66.11, Stats., provides:

"No member of a town, village, or county board, or city
council shall, during the term for which he is elected, be eligible
for any office or position which during such term has been cre
ated by, or the selection to which is vested in, such board or
council.''

A strict application of this statute compels the conclusion
that it would be neither legal nor proper for a member of the
county board to hold such position and receive pay therefor. A
different result might be reached if a distinction^were made
between an office or a position and a mere "employment," such
as was made in Fredericks v. Board of Health, 82 A. 528, 82
N. J. L. 200 and cases there cited. Such a distinction, however,
is a matter for the courts and not for this department.
ML
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Counties—Special Meetings—Under sec. 59.04, "whea -written
request of majority of members of county board is delivered to
county clerk, it is mandatory upon clerk to serv.e notice of special
meeting.

May 18, 1922.

Honorable John J. Blaine,

Governor.

At your request I have just examined the papers submitted in
the Door county controversy "with reference to the filing of a
written request for special meeting of the county board under
subsec. (2), sec. 59.04. I find that a written request of a
majority of the members was addressed to the clerk and deliv
ered to him in keeping with the statute. All the requisites of
the statutes for calling a special meeting have been clearly com
plied with.

Subsec. (2), sec. 59.04 provides that when the written request
is delivered to the county clerk the necessary machinery is set in
motion for the calling of a special meeting. The statute is
mandatory with reference to the action of the clerk after the
written request has been delivered to him. The statute provides:

" * * * Upon receiving such request the county clerk shall
forthwith mail to each member of the board notice of the time
and place of such meeting.''

The fact that a member of the board who signed the request

may have changed his mind and may have made some effort to
influence the clerk in his conduct is wholly unavailing. The only

"way any individual having once signed the request could pre
vent putting into operation the calling of a meeting would be
to prevent the delivery of the written request to the clerk. After
the delivery is made by handing the written request to the clerk,
or leaving it at his office during office hours, the machinery is
set in motion, and the duty of the clerk from that time on is
mandatory.

It is my opinion that the meeting has been regularly called
and the clerk should give the notices and the meeting should be
held accordingly.
JFB
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Education—Vocational Education—Minors—Parent cannot be

punished for failure to send his child to vocational school.

Byron J. Carpenter,

District Attorney,

Stevens Point, "Wisconsin.

May 18, 1922.

In your recent letter you submit a question relative to the

enforcement of attendance at a vocational school. In an official

opinion rendered by this department on November 5, 1921, it
was decided that the child who fails to comply with sec. 40.73,
subsee. (3) may be punished as a delinquent child. See X Op.'
Atty. Gen. 1069.

There is no obligation imposed on the parent under sec. 40.73,
subsee. (3). Neither do I find any penalty prescribed for
parents who fail to send their children to a vocational school.

The penalty prescribed in subsee. (6), sec. 40.73 applies only to
the provisions of subsees. (4), (5) and (6). The legislature
manifestly intentionally omitted to provide a penalty for a vio
lation of the provisions of subsee. (3). You will also note that

a violation of subsee. (1) of said section has a penalty provided
in said subsee. (1). The penalty prescribed in sec. 4635 cannot
apply as there is no obligation imposed on the parents under any
statute to compel their child or children to attend the vocational

school as provided for under said subsee. (3), sec. 40.73.
In an oSicial opinion by this department, VI Op. Atty. Gen.

308, it was held that a parent cannot be punished for failing to
compel his boy between 16 and 17 years of age to attend continu-*
ation school.

I am forced to arrive at the conclusion that parents cannot
be punished for failing to send their children to vocational

school.

JEM
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Bonds—Intoxicating Liquors—Surrender of defendant does
not relieve bondsmen of conditions of bond.

May 18, 1922.

George F. Merrill,

District Attorney,

Ashland, Wisconsin.

In your letter of May 4 you direct my attention to par. (c),
subsec. (32), see. 1543, which provides:

*  * Said bond shall further be conditioned that he will
not sell, A^end, deal, barter or traffic in, any intoxicating liquors
or nonintoxicating liquors in violation of any law of this state or
of the United States."

And you inquire:

"Can a party who has given a bond containing such a condi
tion as above provided be surrendered by his bondsmen and
avoid this condition of the bond?"

Ton state that you have a man under arrest for the sale of
intoxicating liquor who had previously been arrested and given
a bond under another charge; that his bondsmen under the first
charge are seeking to surrender the party and avoid the condi
tions of this bond.

Your question must be answered in the negative. The con
dition of the bond has been broken, and the bond therefore for
feited. To-surrender the defendant at this time does not relieve
them of the forfeiture.

JEM

Bridges and Highways-^Culverts—Owner of property abut
ting on highway must pay for construction of culvert where
necessary to give access to highway.

May 18, 1922.

Peter Urness,

District Attorney,

Mondovi, Wisconsin. .

In your conversation by telephone you inquire regarding
whether the county highway commissioners or the private prop-
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erty o-wner must pay for needed structures to make abutting
property accessible to improved highways.
You are advised: .

"The building of the culverts or bridges across ditches on the
public highways leading to private driveways is * * * a
private matter, which the property owner is required to attend
to, if it is necessary for his access to the highway. I find no
statutory provisions from which I could conclude that the town
*  * * has the authority to authorize the construction of such
culverts or bridges at the expense of the town." IV Op, Atty.
Gen. 246, 247.

The same is true with reference to the obligation upon the
county. V Op. Atty. Gen. 15; Op. Atty. Gen. for 1912, 85, 88;
X Op. Atty. Gen. 590.
JFB

Criminal Law—Extradition—^Procedure to be followed in in

ternational extradition.

"WlNFRED C. ZaBEL,
District Attorney,

Milwaukee, Wisconsin.

May 19, 1922.

In your letter of May 16 you state that you are desirous of
extraditing a person now in Canada for the piirpose of prose
cuting him in Milwaukee county for the offense of larceny as
bailee. You state that he demands extradition papers, and you
ask us to forward to you any rules on that subject that we may
have so that you may prepare your papers.

If you will turn to page xliv VII Op. Atty. Gen., you will
there find a letter from Honorable Robert Lansing with reference
to the return of fugitives from Canada. This is a much simpler
proceeding than extradition, and we have used it successfully on
several occasions. I would suggest that you first try this before
resorting to extradition proceedings.

If it becomes necessary to resort to extradition proceedings,
then prepare your papers the same as though it were a case of
interstate extradition, except that your affidavits must be made
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ranch fuller. The offense should be named as either embezzle

ment or larceny, as those are the terras that are used in the treaty

between Great Britain and this country relative to extradition.
It must appear from the papers that one of the offenses enumer
ated in such treaty has been committed within the jurisdiction of

the United States and of this state and that the person charged
with the offense has sought an asylum or been found within the

British dominions. It will be better for you to file an informa

tion against the accused and then there should be with the papers
a properly certified copy of such information and this must be

"accompanied by one or more depositions setting forth as fully
as possible the circumstances of the crime."

The English extradition act provides in part that

"depositions or statements on oath, taken in a foreign state, and
copies of such original depositions or statements, and foreign
certificates of, or judicial documents, stating the fact of con
viction may, if duly authenticated, be received in evidence of
proceedings under this act."

Such warrants and depositions or statements on oath and copies
thereof and certified copies of judicial documents stating the fact
of conviction should be deemed duly authenticated if the warrant
purports to be signed by a judge, magistrate or officer of this

state, and if the depositions or statements or the copies thereof
purport to be certified under the hand of a magistrate or officer
of this state. And in each case the warrants, depositions, state
ments, copies, certificates and judicial documents should be
authenticated by the oath of some witness, or by being sealed
with the official seal of the minister of justice, or some other
minister of state.

Your application to the governor should be that he request
the secretary of state of the United States to ask for the extra
dition and return to this country of the accused.

If it is desired that the person be arrested prior to the arrival
in Canada of the extradition papers, then the governor of the

state should apply to the department of state at Washington to
secure the provisional detention of the fugitive, briefly and

clearly stating the charge of crime, and, unless there is some wit
ness in Canada to identify the fugitive, a description of him
should be furnished to the department. A positive assurance
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must also be given to the department that a warrant has been
issued for his arrest at the place where the crime was committed.
I think this is all the information that you will need, but if

there is anything further that I can do to assist you I shall be
very glad to do so.

WWG

Courts—Jurors—Right to Mileage and Fees When Excused
from Service—Persons summoned as jurors who appear and
claim exemption from jury service, or present satisfactory ex
cuses and are discharged by presiding judge, are entitled to per
diem and mileage provided for by sec. 2561, Stats.

May 22,1922.
C. P. Morris,

District Attorney,
Washburn, "Wisconsin.

Sec. 2561, Stats., is as follows:

"Every grand and petit juror examined upon any venire shall
receive four dollars for each day's actual attendance upon any
circuit court, county court or municipal court from either of
which an appeal in such action, as may be for trial, must be
taken directly to the supreme court, and four cents for each
mile actually traveled in going and returning by the most usual
route; but shall be paid for no day when the court is not in
session unless specially ordered by the presiding judge.'"

In your letter of May 15 you ask:

"Are persons who are summoned as jurors and appear and
claim exemption from jury service or present satisfactory ex
cuses and are discharged by the presiding judge entitled to the
per diem and mileage provided for by this statute?

I think your question must be answered in the affirmative.
Your inquiry, however, presents an interesting situation. The

quoted section seems to have been created by ch. 225, Laws 1877.
From 1878 to 1907, except for the increase in the amount of the
per diem from two to three dollars, the section read as follows;

"Each grand and petit juror, summoned upon any venire shall
receive two dollars for each day's actual attendance upon any



Opinions of the Attorney-General 415

circuit court and six cents per mile for each mile actually trav
eled, in going and returning by the most usual route; but shall
be paid for no day when the court is not in session unless spe
cially ordered by the presiding judge."

By eh. 617, laws of 1907, through what probably was a clerical
error in copying the words of the section for the purposes of an
amendment making the statute extend to jurors summoned to
serve in county and municipal courts, in actions in which an
appeal lies direct to the supreme court, in addition to those

summoned to serve in circuit court, the word "examined" was
substituted for the word "summoned."

I have c.xamined the original bill (No. 603, S., session of 1907)

and the enrolled act (ch. 617, laws of 1907) in both of which the
italicized words, which under a rule of the legislature indicates
the amending matter, are those referring to county and munici
pal courts; and neither in the bill nor in the act is there anything
to indicate that there was any intention to change the initial

word "each" to "every" or the word "summoned" to the word
'' examined.''

I am quite certain that there was no intent on the part of the
framer of the amendment or of the legislature to change the

universal practice of thirty years' standing under this section of

paying jurors discharged from service on the first day of the
term for attendance and mileage.

I am also satisfied that the word "examined" in the statute

as it now reads must be given a broad construction; and that the
examination, by the presiding judge, of a juror who presents a
claim for exemption or an excuse, by which the judge determines
whether the exemption claimed is a valid one or the excuse pre
sented a sufficient one, is being examined within the meaning
of the statute.

A similar curious error in amending the statute seems to have

occurred with reference to the preceding section, 2560, and which
section also has a bearing on your question.

Until ch. 93, laws of 1901, this section read as follows:

"The clerk of the court, whenever a juror shall be discharged,
or at the end of each terra of court, or within ten days thereafter,
shall make out a certificate to each juror attending the court,
certifying the number of days' attendance, the number of miles
traveled and the amount of compensation due him; and every
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such certificate shall be receipted for by the juror before it shall
be delivered to him, and thereupon the county treasurer shall
pay the amount thereof out of the county treasury."

Ch. 93, Laws 1901, provided:

"Section 1. Section 2560 of the statutes is hereby amended
by striking out the words 'certificate shall be receipted for by
the juror' in the fifth and sixth lines of said section, and insert
ing in lieu thereof the following words: 'Jurors shall make
affidavit thereto and receipt for same,' so that said section as
amended shall read as follows:"

And then said section was made to read as it now appears, in
which, in addition to the actual amendment intended, the word
"juror" was changed to "jury."

It is doubtless competent for the legislature to require jury
service of the citizens of the state without any compensation or
reimbursement whatever, but it would be a grave injustice, if
not entirely incompetent, to provide for payment of per diem
and mileage to some of those appearing in response to a summons
for jury service and withhold it from others.

FEB

Appropriations and Expenditures—Counties—County board
may not appropriate money for purpose of aiding children at
tending summer camp operated by private individuals, nor for
establishment and maintenance of outing camps for boys and
girls in connection with county park system.

May 24, 1922.
Warren B. Foster,

District Attorney,

Hurley, Wisconsin.

In your letter of May 15 you state that the county board of
your county appropriated $200 for the purpose of aiding chil
dren in attending the Gogebic Parish Summer Camp, which is a
camp operated by the pastor of the Presbyterian Church of Hur

ley, at a lake in Ashland county; that the camp is open to any
one upon the payment of a certain sum per week for board, and
that the appropriation was made to aid children of Iron county

'■'riiaii
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who are financially unable to pay their own board at this camp.

You further state that you advised the county board that this
appropriation was illeg'al; that you can find no authorization
in the statutes for such an appropriation.

This office concurs fully with your opinion given to the board.
There is no authority, expressed or implied, which empowers the
county board to make an appropriation for the purpose stated.

You ask if there is any way in which the county might in
connection with the county park system maintain an outing
camp for boys and girls and build barracks and pay some one

to have charge of the same.

You say that you have searched the statutes in an attempt to
find some authority for the establishment of such a camp, with
out success. .

I have been unable to find anything in the statutes as they
now exist which would authorize the establishment and main

tenance of such a camp at county expense. Perhaps an appeal to

the legislature at the next session would result in obtaining some

legislation giving county boards the power to do something along
this line for the indigent children of the county.
FEB

Bridges and Highways—Damage to Boads—Piiblic Officers—
District attorney, on proper complaint, to prosecute for mis
demeanors.

Town to enforce civil liability arising by reason of damage to
town road by contractors constructing state trunk line highway.

May 24, 1922.

Clive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

In your letter of May 16 you state that a section of the federal
trunk highway system in your county was let by contract and

that the contractors are hauling for about four miles over a town
road that was repaired and put in good condition last fall, two
miles of it being surfaced with gravel; that the hauling of the
gravel by the contractor for the work on the trunk system, in
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large trucks, has cut up such town road until it is almost impass
able; that the town authorities are insisting upon this road's
being resurfaced by the contractor.

You ask if the contractor can be compelled to resurface the
road, and who has the duty of looking after this to see that it is

done.

I am not sure that these questions with reference to the damage
to the town road are properly a subject for an official opinion
from the attorney general. The attorney general advises district
attorneys, upon request, as to questions pertaining to the duties

of the district attorney. It is, of cour.se, no part of the district
attorney's duty to advise towns or town officers. It may be,
however, that the facts involved in your question may require
some action by you in the enforcement of sec. 4446c, which pro
vides a penalty for injury to the highways by any person, by the
use of farm or other machinery on, along, or across any public
highway, in such a manner as to materially damage such high
way, and in addition subjects the person causing such damage to
liability to pay the cost of restoring the highway to its former
condition. Whether the trucks used to haul this gravel can be
said to be machinery within the meaning of this statute is per
haps doubtful.

There are other sections of the statutes to which I shall pres
ently call your attention, which provide penalties for the viola
tion of rules and regulations properly made and of which notice
has been given restricting the use of highways; but whether
the facts with reference to the highway to which you refer war
rant proceedings under such sections does not appear from your
statement, and, of course, it is impossible for me to express an
opinion. That will be a matter for you to investigate and take
such action on as is necessary when you find what the facts are.

The sections to which I refer are sees. 1636—49n, 1636—57a,
to 1636—57o, and 1636—57??. Subsec. 10, sec. 1636—49a pro
vides for the imposition of a penalty and for liability for damage.
I presume that it is the duty of the town officials charged with

the care of the highways to enforce any civil liability there may
be, and that it is probably the duty of the district attorney on
proper complaint to enforce the provisions of these statutes with
reference to penalties provided for any misdemeanor, if any
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has been committed, by the contractors, under the provisions
of these sections.

FEB

Indigent, Insane, etc.—Legal Settlement—Residence—Person
residing in one municipality for year or more but supported by
another municipality, does not gain legal settlement in former
by reason of such residence.

May 24, 1922.

Clive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

In your letter of May 16 you ask if a pauper who is now resid
ing in Burnett county but is receiving aid from another county
would gain a residence in Burnett county in a year's time while
being supported therein by such other county.
By "gain a residence," I assume that you mean gain a legal

settlement, so that Burnett county will become liable for the sup
port of such pauper. With such understanding of your ques
tion, it must be answered in the negative.

Sec. 49.02, subsec. (4), provides as follows:

"Every person of full age who shall have resided in any town,
village, or city in this state one whole year shall thereby gain a
settlement therein; but no residence of a person in any town,
village, or city while supported therein as a pauper shall operate
to give such person a settlement therein."

This section was formerly subsec. (4), sec. 1500. It makes no

difference by what municipality the person is supported as a
pauper. Residence for a year or several years will not give such

person a legal settlement if he is supported as a pauper. The

language of the statute is clear and the supreme court has held
that it means just what it says.

See Saukville v. Orafton, 68 Wis. 192; Scott v. Clayton, 51
Wis. 185.

FEB
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Banks and Banking—Corporations—Investment Companies—
Employers' thrift club, in which each member pays in $5 or some
multiple thereof each month, money being invested in bonds,
and profits derived from interest and sales of bonds being
divided among members, does not come within laws relating to
mutual savings banks, but would seem to be investment company
and within provisions of sec. 2014—27, Stats.

May 27, 1922.
Honorable Marshall Cousins,

Commissioner of Banking.

In your letter of May 12 you state that a committee of the
employes of a certain corporation, engaged in the writing of in
surance and the making of investments and mortgage loans, are
considering the formation of a club to be known as the "

Company Employes Thrift Club," upon a plan whereby
each member is required to pay into the club $5 or any multiple
thereof on the first day of each month; that the moneys so paid
in are to be used in the purchase of bonds for the club, to be
selected by five directors to be chosen from the organization of
the company; no profits are to be accrued to this company or
any member of the club for services rendered; that the intention
is to give every employe an opportunity to earn on small amounts
paid the maximum amount of interest, and that all securities will
be sold to the thrift club without any profit accruing to the
corporation; that all services in connection with the clerical
work will be taken care of through the office of the corporation
without charge; that the interest earned on the bonds will be
credited to the members semiannually, and the profit accrued
from the purchase of bonds at cost wiU be placed in a surplus
account to be divided among the members of the thrift club as
soon as the various bonds mature.

You ask whether the plan proposed would be in violation of
the banking laws, and particularly of the laws relating to mutual
savings banks.

From the provisions of sees. 2024—67, 2024—68, 2024—69,
and 2024—70, Stats., it appears that mutual savings banks con
template the making of deposits which are credited to the de-
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positors, and which are payable after demand in such manner

and at such times and under such regulations as the board of
trustees shall prescribe. It further appears that the investment

of deposits in mutual savings banks is restricted and that such
a bank is forbidden to invest more than one-half of its deposits

in the purchase of bonds, and then is limited to certain classes of

bonds. The other investments are limited to mortgages on un
encumbered real estate in this state and the states immediately

adjoining. This proposed thrift club does not, in my opinion,

come within -the provisions of the law relating to mutual savings
banks.

Sec. 2014—27, Stats., provides:

"No person and no copartnership, association or corporation,
whether local or foreign, heretofore organized or which may
hereafter be organized, doing business as a so-called investment,
loan, benefit, co-operative, home, trust or guarantee company,
for the licensing, control and management of which there is no
law now in force in this state, and which such person, copartner
ship, association or corporation, shall solicit payments to be made
to himself or itself either in a lump sum, or periodically, or on
the installment plan, issuing therefor so-called bonds, shares,
coupons, certificates of membership or other evidences of obliga
tion or agreement, or pretended agreement to return to the
holder or owners thereof money or anything of value at some
future date, shall solicit or transact any business in this state
unless such person, copartnership, association or corporation,
shall have first complied with all the provisions prescribed in
chapter 93 of the statutes required of foreign building and loan
associations authorized to do business in this state."

It would seem to me that this so-called thrift club comes

within the provisions of this statute. Unless the organizers of

the club can present arguments and authorities such as will con

vince me to the contrary, my advice will be that you require a
compliance with this section.
WWG
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Corporations—Corporation authorized to issue 300 shares of

capital stock without nominal or par value, and 25,000 shares

of preferred stock with par value, each, cannot hold its first
stockholders' meeting until fifty per cent of each kind of stock

has been subscribed.

Until 50% of each kind of stock has been subscribed and
20% paid in, only signers of articles may adopt amendments to

articles.

May 27, 1922,
Honorable Elmer S. Hall,

Secretary of State.

In your letter of May 15 you state that a certain corporation
has submitted an amendment of its articles of organization
adopted by vote of stockholders and certified in the usual man

ner by the president and secretary; that the total authorized

capital stock of the company is 300 shares of common stock hav

ing no nominal or par value and 25,000 shares of preferred stock
of par value of $1.00 per share; that the certification of the presi
dent and secretary shows that none of the preferred stock has
been issued, and that the amendment was adopted by vote of the
300 shares of common stock; you ask my advice as to whether

this amendment could be adopted in the manner in which it was

attempted to be, or whether it is necessary that the signers of

the articles of organization be the ones to act.
Sec. 17596, Stats., is the one authorizing the issuing of shares

of stock without any nominal or par value. This section does
not seem to shed any light upon the question you ask. See. 1773,

Stats., provides in part that until the directors or trustees shall
be elected the signers of the articles of organization shall have

direction of the affairs of the corporation; that in stock corpora
tions the first meeting may be held at any time after one-half

the capital stock shall have been subscribed; that no such corpo
ration shall transact business with any others than its members

until at least one-half of its capital stock shall have been duly
subscribed and at least twenty per cent of its capital stock

actually paid in; that the signers of the articles of organization

may amend the same at any time before fifty per cent of the
stock has been subscribed and twenty per cent paid in by signing
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and acknowledging duplicate written agreements amending the
original articles of organization and forwarding the same to the
secretary of state.

There is no way of knowing what percentage of the total

capital is represented by the 300 shares of common stock having
no par value. That stock may be sold for one cent per share or

it may be sold for $1,000 per share. I can see only one way
under these circumstances in which it can be determined that

fifty per cent of the capital stock has been subscribed and twenty
per cent paid in, and that is that there must be at least fifty per
cent of the stock having no nominal or par value, and fifty per
cent of the other stock subscribed, and twenty per cent of each
paid in before such a determination can be made. It follows

that in my opinion in the case you mention the amendment is

not valid, and that no amendment can be adopted at this time
except by the signers of the articles of organization.

WWG

Bonds—Public Officers—Anmiity Board—Sec. 1951, subsec. 1,

par. (f), is complied with if total mortgage loans against which
bonds are issued is not greater than 50% of total value of prop
erty securing such loans.

May 29, 1922.
Annuity Board,

State Retirement System.

Referring to my opinion to you under date of May 16, upon
the subject of investment of funds held by your board in bonds
issued by land mortgage associations organized under sees. 2024
—100 to 2024—146, inclusive. Stats., to the effect that the board

must determine that such bonds have been issued in compliance
with par. (f), subsec. 1, see. 1951, you ask the following ques
tion:

"If the total amount of the loans against which bonds are
issued is not greater than fifty per cent of the total valuation
of the property securing these mortgages, will it be lawful for the
board to purchase said bonds even though an occasional loan
may be in excess of the fifty per sent valuation?"

It is my opinion that an affirmative answer should be made to

this question.

FED
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Bridges and Highways—Relocation of highway by competent

authority operates as discontinuance of old way rendered un
necessary by alteration, without special order of discontinuance.

Landowner not deprived of access to public highway by re

location has no claim for damages against town or county, al
though he may be inconvenienced by discontinuance of old way.

Old road may be closed by public authorities or owners of

laud on which located.

May 29, 1922.
Highway Commission.

You state the following facts:

"A county is proceeding to construct with county funds a
relocation about miles long. The old highway was a portion
of the county system of prospective state highways and also a
state trunk highway. It is proposed to close all of the old high
way except about one-eighth mile, which will be left open as a
public highway to furnish an outlet to a land owner who will
have no other access to a public highway."

You ask the opinion of the attorney general on the following
questions raised in connection with the plan projected:

''1. After the construction of the relocation will the original
highway remain a portion of the county system of prospective
state highways?

''2. Has the county board any authority to close any part of
the old road, or must this be done by the town board?
"3. Under the proposed arrangement the one landowner who

objects to closing portions of the old road will still have access
to a public highway, but he will be obliged to travel about three-
eighths of a mile farther when west bound. Under these cir
cumstances will he have any claim for damages against the town
or county if the discontinuance proposed is brought about?" *

Sec. 1317m—7, subsee. 2, par. (a), provides:

"Whenever it shall be deemed necessary for the proper con
struction, improvement or maintenance of any state trunk high
way or prospective state highway, * * * to change or re
locate • • • a portion of any such highway, the state high
way commission or county highway commissioner shall file a plat
thereof showing the existing location and the proposed change
with the chairman of the county state road and bridge commit-
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tee. It shall thereupon be the duty of the county state road and
bridge committee of the county in which such change or reloca
tion is located * * * to make provision for such change
within thirty days after the filing of the plat with the said chair
man. The same to be evidenced by an order reciting the facts
entered by such committee upon its records which order shall he
conclusive evidence of the relocation."

This section clearly confers the power to malte the relocation
mentioned in your statement of facts upon the county state road
and bridge committee, acting in accordance with the provisions
of the section.

It has been repeatedly held that when a relocation of a public
highway has been made by competent authority such relocation,
by operation of law, vacates such portions of the old road as are
not embraced within the limits fixed by the relocation and as are
rendered unnnecessary by the alteration, and operates as a dis
continuance thereof without any special order of discontinuance

as soon as the relocation has been laid out and made practicable
for travel. State ex rel. Schroeder v. Behnke, 166 Wis. 65;
State V. Beesa, 59 "Wis. 106; Eark v. Gladwell 49 Wis. 172;
State ex rel. Funhe v. Burgeson, 108 Wis. 174; 37 Cye. 174, 175
and cases cited in the notes.

Public roads are laid out for the public convenience. If public
interests require an alteration or relocation of a portion of-a
highway, the change may be made even though at the sacrifice
of private interests. 37 Cyc. 161, 162, and cases cited.

It probably would not be competent, however, to close any
part of the old portion of highway which would deprive the
owner of lands of access therefrom to a public highway. See

sec. 1265, Stats., relating to powers of town boards. But it is
not proposed to do that in the projected change referred to, and
therefore it is not necessary to consider the question of such a
limitation.

It is my opinion, based upon an examination of the statutes
and the authorities cited, that your first and third questions
should be answered in the negative.

As to your second question, I am of the opinion that after the
relocated portion of the highway has been laid out and opened
for travel the portions of the old road rendered unnecessary by
the relocation are automatically discontinued and may be closed

.42
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to travel by the county state road and bridge committee, or by
any other public authority, or by the owners of the land on
which the old road was located.

FEB

Charitable and Penal Institutions—Insurance—Public Officers
—Workmen's Compensation—Person committed to state charit

able or penal institution is not, while inmate of such institution,
employe within meaning of workmen's compensation law.
No board or officer of state is authorized to procure insurance

against liability under workmen's compensation law, unless spe
cifically authorized by some statute.

May 31, 1922.
M. J. Tappins, Secretary,

State Board of Control.

In your letter of May 24 you state that you are constructing
a new cow barn at the "Wisconsin industrial school for boys and
that much of the work is being done by the state; that the super
intendent of the school requests your advice as to whether the
men working on the new cow barn are protected under the com
pensation act, the same as other regular employes, or if it is
necessary to take out regular employes' liability insurance, and
you ask my advice upon this matter.

Under the compensation act the state is an employer and all
persons employed by it under a contract of hire, express or im
plied, are employes. If these men are employes of the state they
are covered by the compensation act. On the other hand, if they
are persons who have been committed to the industrial school or
to other of the penal or charitable institutions of the state it is
doubtful whether they would be covered. The industrial com
mission in the early days of the administration of the compensa
tion law held that a prisoner in the Milwaukee house of correc
tion is not an employe, and, so far as we are aware, have con
stantly held the same ever since that time.

There is no authority, so far as we are aware, for any board or
officer of the state to secure insurance against the liability under
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the workmen's compensation act. The legislature has speci
fically provided for the payment of all compensation under that
act, and it is not necessary for any of the departments, and they
have no authority, unless given them by specific provision of the
statute, to procure such insurance.

WWG

PnUic Printing—Wisconsin Supreme Court Reports—Super
intendent of public property not authorized to furnish junior
judge of superior court of Dane county with volumes of supreme
court reports other than those which shall be or should be pub
lished after such judge takes his office.

June 2, 1922.

Honorable J. D. Morrissey,

Superintendent of Public Property.

You state that the junior judge of the superior court of Dane
county has requested you to furnish him with a complete set of
"Wisconsin reports, volumes 1 to 174, inclusive, and you ask if
you must furnish him with a complete set of reports, or whether
you shall start the distribution of these reports to this judge be
ginning with the last volume issued after this junior judge of
the superior court of Dane county was created.
I have examined ch. 136 of the laws of 1917 which created the

superior court of Dane county and the several amendments of
the act, namely, ch. 663, laws of 1917, ch. 56, laws of 1919, ch.
368, laws of 1921 (which provides for the election and qualifica
tion of an additional judge of tliis court to be known as the
junior judge) and ch. 546, laws of 1921, and find in these several
acts no special provision for the furnishing of either judge with
the Wisconsin reports.

I think, therefore, that the general law relating to the distribu
tion of public printing must govern the answer to your question.

Sec. 35.81, Stats., provides:

"All public printing delivered to the superintendent of public
property by state printers and by the publishers of Wisconsin
reports shall be distributed to the persons and in the manner
directed by law, and not otherwise, * *
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Sec. 35.84 provides in part:

"Immediately after the receipt of public printing by the
superintendent of public property he shall make distribution
therefrom as follows:

*'* * *

"(16) Of the supreme court reports acquired by contract or
purchase, one copy to the industrial commission, one copy to
each justice of the supreme court, the supreme court reporter,
the revisor, each judge of the United States courts in this state,
each judge of the circuit and county courts, each judge of the
district court, civil courts, and municipal courts in counties hav
ing a population of three hundred thousand or more, each judge
of every other court of record, and each judge of every municipal
court from which appeals may be taken directly to the supreme
court; each clerk of the aforesaid courts except the supreme
court, each law library mentioned in sections 35.83. * • •

"(16a) The superintendent of public property shall provide
the judge of any circuit court with copies of such volumes of the
supreme court reports as were never previously furnished him
or his predecessors in office.''

Par. (16a) of said sec. 35.84 was written into the statutes by
ch. 31, laws of 1919. Prior to that enactment there was no ex
press authority to the superintendent of public property to pro
vide the judge of any court with back volumes of the supreme
court reports and it seems clear that the legislature thought it
necessary to expressly grant the power to furnish such back
volumes to judges of the circuit courts.

I think that the maxim of the law expressio unnis est exclxvsio
alterius—the expression of one thing is the exclusion of another
—must be applied here. By empowering the superintendent of
public property to provide the judge of any circuit court with
such copies of the supreme court reports as were never pre
viously furnished him or his predecessors in office, the legisla
ture, in my opinion, excluded the judges of all other courts from
the right to such copies at the hand of the superintendent of
public property. An analogous case is that of Towsley v.
Ozaukee County, 60 Wis. 251, where the county surveyor made a
claim against the county for fuel and stationery used in his
office. The court said, p. 252:

"# • * plaintiff is not valid unless there
is some statute requiring or authorizing the county board to re
imburse his expenses for fuel and stationery. We are referred
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to no such statute. On the contrary, the statute • • • con
fers upon the county board power to provide fuel and stationery
for certain county officers, necessary for the discharge of their
official business. The county surveyor is not named as one of
these officers."

The court reversed a judgment in favor of the surveyor and
directed judgment in favor of the county, applying the maxim
of the law above referred to.

I am therefore of the opinion that you are not authorized by
law to furnish -^he junior judge of the superior court of Dane

county any copies of the supreme court reports other than those
which shall be published, or should be published, after such
junior judge takes his office. (Sec. 35.83 provides that every
direction in sees. 35.84 and 35.85 to distribute any public print

ing to state officers, etc.,

"means those holding office at the time when the printing regu-
larly should issue."

While this in terms does not refer to other than state officers,

by necessary implication it will doubtless be held to refer to all
other officers to whom the public printing is authorized to be
distributed.

It may be that under other provisions of the law the junior
judge of the supreme court of Dane county can obtain a com
plete set of Wisconsin reports at public expense, but that is not
the question you submit and we pass only upon your power
under the statutes to comply with his request.
FEE

Bonds—Trade Regulations—Fraudulent Advertising—Cer
tain statements in advertising circular relating to municipal

water certificates held to be untrue or misleading, within sec.

.1747^, Stats.

June 5, 1922.

Honorable Marshall Cousins,

Commissioner of Banking.

On May 17 I advised you that in my opinion a certain cir
cular advertising an issue of "municipal water certificates" of
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Johnston City, Illinois, did not appear to contain any untrue or
misleading statements with the meaning of sec. 1747A;, Stats.,
also that in my opinion upon the facts stated in the circular the

certificates themselves were invalid under the constitution of

Illinois.*

Since that opinion was given, the bond house interested in the
certificates has furnished me with information which indicates

that the facts which appeared to render the certificates invalid
do not exist, and this calls for a revision of my former opinion
on that question; but since that opinion was based on the facts
stated in the circular, and those statements are now shown to be

untrue, I am forced to the conclusion that the circular does

contain untrue or misleading statements within the meaning of
sec. 1747/;.

My opinion of the invalidity of the certificates was based upon
the fact that the Illinois supreme court has repeatedly held that
a city cannot pledge either the physical property or the earnings
of an existing municipal plant without creating municipal in
debtedness within the five per cent limitations fixed in the state
constitution.

The circular in question, as I read it, clearly states that the
city of Johnston City already owns a waterworks distributing
system. It says:

"Johnston City has at the present time a water distributing
system on which there are over 600 users, but the water is of
such uncertain quantity that the present users can only get water
part of the time. No more connections can be made but as soon
as the new waterworks is completed the.se 600 users will imme
diately be connected to the new system. * « *
"In addition to the security furnished by this special water

fund, the certificates are secured by a first mortgage on all prop
erty now owned or which may be hereafter acquired to be used
in connection with the water supply and distributing .system."

I am now informed that the water system that has heretofore
served Johnston City is owned by a private corporation and
not by the city, and that the words "now owned or which may be
hereafter acquired" were not intended to refer to any property
now owned by the city. It therefore appears that the certifi

cates are not issued against any property or earnings now be-

*Page 405 of this volume.
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longing to the city, and my objection to their validity is re
moved.

It also appears, however, that the statements made in the cir
cular, if not actually untrue, are at least highly misleading.
When the circular states that Johnston City at the present time
has a water distributing system and that the certificates are to
be a lien on all property now owned or hereafter acquired to be
used in connection with the water supply and distributing sys
tems, the average individual reading the document is not likely
to understand that the word "has" refers merely to the presence

of a distributing system in the streets and not to municipal
ownership, and that the reference to property "now owned"
does not mean anything at all because the municipality does not
own anything.

In the light of the information now at hand, therefore, it is
my opinion that the circular submitted contains statements of
fact which are either untrue, deceptive or misleading, and that
the use of the circular would therefore be a criminal offense

under sec. 1747& if it could be established that its use was "for

the purpose of defrauding the public." Such purpose is an
essential element of the defense under see. 1747A;. Whether it

could be established in the present case is a question of fact on

which you are entitled to exercise your own judgment. Speak
ing for myself only, I will say that my conversations with the
representatives of the bond house have led mo to believe that the
misleading statements in the circular are due to carelessness only
and that there was no intent to defraud.

RMH

Corporations—Insurance—Certificate accompanying amend
ment of articles of organization of fraternal benefit society or
corporation must comply with provisions of sec. 1774, Stats., and
be filed with commissioner of insurance.

June 7, 1922.

Honorable Platt Whitman,

Commissioner of Insurance.

I am in receipt of your letter of June 6 and have again con
sidered the proposed amendments to the articles of organization
of the United Danish Societies of America.
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Mr. Benson, whose letter you sent me, states that sec. 1774 has
nothing to do with amendments to articles of fraternal insurance

associations and asks that you call my attention to sec. 1958,
subsecs. 7 and 8, and to art. 10 of the articles of incorporation
of this association.

Sec. 1958, subsee. 7, provides the method for amendment of
articles of fraternal or beneficiary corporations or societies. It
makes no provision whatever for the filing of any certificate with
the commissioner of insurance and makes no mention of such
certificate. It does provide that the proposed amendment must
be filed with the department or departments where the original
articles are filed at least thirty days before the vote is taken, but
nowhere provides for a filing of the amendment with the cer

tificate after the vote. Consequently it is necessary to look else
where in the statutes for a provision of that kind or else there

is no necessity for filing such certificate and the filing would
have no force or effect. Subsee. 8 of the same section merely
relates to the vote required to adopt an amendment, and has
nothing whatever to do with the certificate.

Article 10 of the articles of incorporation relates merely to
the method of- amendment, and not to the certificate to be at

tached. Of course the articles themselves could not change the
requirements of law in this respect.
I am perfectly well aware that these fraternal benefit societies

are organized under the provisions of sees. 1956 et seq., and that
subsee. 4, sec. 1956, provides:

"Unless express reference is made to this subsection, no law
now in force or hereby or hereafter enacted shall include or
apply to:"

followed by a list of certain kinds of societies. Subsee. 9 also

provides:

"Unless express reference is made to this subsection or unless
expressly designated therein, no law now in force or hereafter
enacted, shall apply to any fraternal benefit society or mutual
benefit society."

Unless sec. 1774 applies to fraternal benefit societies, there is
no statute that I am aware of that provides what the certificate
shall contain. It has been the universal practice of this depart
ment, and I believe of your department, to require the certifi-
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cates in these cases to be in conformity with the provisions of
sec. 1774.

Subsec. 15, sec. 1958 provides in part that

"No fraternal benefit society shall transact any business herein
without a license from the commissioner of insurance."

This clearly contemplates a filing of something with the insur
ance commissioner, and in my opinion contemplates a filing of
the articles of organization and of any amendments thereto.

Sec. 1895m gives certain definitions as applicable to insurance
corporations, and among other things defines mutual benefit
society.

Sec. 1896 provides that the articles of insurance corporations

"may be amended, in the manner provided in chapter 86 of the
statutes, except that such articles and amendments shaU be filed
in the office of the commissioner of insurance instead of being
filed in the office of the secretary of state, * *

Sec. 1958, subsec. 1, provides in part:

"(a) Fraternal beneficiary or mutual benefit societies may
be incorporated as provided in sections 1896 to 1901m, inclu
sive. ''

It seems to me that these various provisions expressly desig
nate mutual benefit societies and contemplate that they shall file
their articles and amendments with the commissioner of insur
ance, and that they shall be accompanied by the certificate re
quired in sees. 1772 and 1774. Sec. 1774 is the only section pro
viding a form of certificate for amendments, and that section was
referred to in my former letter. It seems perfectly clear to me
from these provisions that the certificate provided for in sec.
1774 must be used in the case of amendments to articles of fra
ternal beneficiary societies.

If Mr. Benson is correct in his contention that these sections

are not applicable, there is no provision for filing either the
articles of organization or amendments thereto in the office of
the commissioner of insurance or elsewhere, and he has gone to
unnecessary trouble in forwarding these amendments to you.
I cannot think that that is the case and very evidently he does

not think so either.

Mr. Benson refers to the difficulty of giving a date upon which

these amendments were adopted because they were submitted at



434 Opinions of the Attoenet-Geneeal

the regular meeting of the local societies at the usual meeting
places and that such local societies meet at different times.

It does not seem to me that this is an insuperable obstacle.
Subsec. 7, see. 1958, provides that the results in the various sub

ordinate bodies shall be returned and canvassed in such uniform
manner as the board of directors or other governing officers with
like powers may prescribe in such notice. It would seem to me
that the date of adoption is the date upon which it is determined
upon such return and canvass that the amendment has been

adopted. It would be either that or the date upon which the
last one of the subordinate bodies voted upon the question.
WWG

PuUic Lands—Taxation—Exempt State Xawds—Lands deeded
to state prior to first Monday of August in any year are exempt
from taxation in such year; county treasurer cannot legally sell
same for taxes assessed and returned delinquent for such year.

Conservation Commission.
June 9, 1922.

From your letter of June 7, and the correspondence, copy of
notice of tax sale, deeds, and other papers accompanying such
letter, and from an inspection of an original deed from John A.
Latsch to the state of Wisconsin, on file in the oflfiee of the secre
tary of state, it appears:

That on the 22d day of May, 1919, John A. Latsch deeded to
the state of Wisconsin the following described lands and other
lands, to wit, the NW of the SB of sec. 6, in T. 19 N., of R.
11. W., and lots 2, 4, 5, 6, 7 and 8 of sec. 34, T. 20 N. of R. 12
W., which deed was duly executed and acknowledged, so as to
entitle it to record, and was recorded in the office of the register
of deeds of Buffalo county, on the 27th day of April, 1920, in
Vol. 69 of Deeds, on pp. 159 and 160;
That said NW of SE i/^ was deeded to said John A. Latsch

by P. J. Fugina and wife, on November 13, 1917, which deed
was recorded on January 9, 1918, in Vol. 68 of Deeds, on p. 285;
that said lots 2 to 8, inclusive, were deeded to said John A.
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Latsch by said F. J. Fugina and wife, on January 13, 1919,
which deed was recorded on May 26, 1919, in Vol. 67 of Deeds,
pp. 594 and 595;

That the county treasurer of Buffalo county has advertised the
said lands for sale for delinquent taxes assessed thereon, against
Frank Fugina for the year 1921, at the tax sale to be held at
Alma, in said Buffalo county, on June 13, 1922. It appears,
however, that in the published notice of tax sale said lots 2 to 8,
inclusive, are described as being in sec. 29. This is a misde-
scription; and it appears that there is no sec. 29 in T. 20, in
Buffalo county.

You ask the opinion of the attorney general as to whether or
not the county authorities have the right to sell these lands at
tax sale.

Your question is answered in the negative.
Sec. 70.11, subd. (1), which was formerly subsec. 1 of sec.

1038 of the statutes, provides that property owned exclusively by
this state and not contracted to be sold by the state shall be
exempt from taxation.

It was held by the supreme court. Petition of Wausau Invest
ment Company, 163 Wis. 283, 290, that lands deeded to the state
prior to the first Monday in August in any year are unquestion
ably owned exclusively by the state, and are exempt from taxa
tion for that year, and, of course, for all subsequent years during
which the state continues to own them and has not contracted to
sell them.

The lands above described, therefore, have not been subject to
taxation since the year 1918, and all assessments and tax sales of
such lands for delinquent taxes thereon since the year 1918 are
void.

The county treasurer of Buffalo county has no legal right to
. sell these lands at the tax sale advertised to be held on June 13.

In the letter of A. A. Holmes, to you, under date of June 6,
he says:

"The main question seems to center as to whether or not it
is the duty of the state to notify the county clerk of Buffalo
county when this land was acquired and that same should have
been left from the tax roll."
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You are advised that no such duty rests upon the state. The
taxing officers are charged with the notice given by the records
in the office of register of deeds of Buffalo county, and examina
tion of such records would have disclosed that the lands in ques
tion have belonged to the state since May 22, 1919
FEE

Counties—Taxation—Tax Sales—County treasurer, acting by
direction of county board pursuant to sec. 74.44, Stats., is ex
clusive bidder and becomes purchaser for county for all lands
sold for taxes for amount of taxes, interest and charges remain
ing unpaid thereon.

June 10, 1922.
T. W. Andresen,

District Attorney,
Medford, Wisconsin.

In your letter of June 8 you state that at the fall session of
your county board the following resolution was passed:

"Be It Resolved by the county board of Taylor county, in
regular session that the county treasurer of said county be
authorized and directed to bid in and become the purchaser in
the name of the county, of all lands sold for taxes for the amount
of taxes, interest and charges remaining unpaid thereon."

You further state that under the above resolution and sec.
74.44, it is your opinion that the treasurer has the right to bid
in the taxes; not merely to make the first bid, but if the compe
tition is such and it becomes necessary it is his duty to bid down
until the county gets the certificate; the reason being that the
law does not prevent the competition; that unless the treasurer
can in fact bid m the taxes as any other competitor the statute in
question is useless.

You ask the opinion of the attorney general as to whether or
not your construction of the statute in question is correct.

This department does not concur in your opinion.
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Sec. 74.44 was formerly numbered 1138w, and read as follows:

"The county board of any county may authorize and direct
the county treasurer to bid in and become the purchaser of any
or all such lands as are sold for general taxes only for the amount
of such general taxes, interest and charges remaining unpaid
thereon, excepting such lands against which there are outstand
ing certificates of sale'. All laws relating to the sale or purchase
of lands sold for the nonpayment of such taxes, and to the re
demption of such lands, shall apply and be deemed to relate to
the sale or purchase of such lands by the county.''

The supreme court, in the case of State ex rel. Mason v. Larsen,
169 Wis. 298, held that as the statute then read it constituted
the county treasurer, acting under the direction of a county
board made thereunder, the exclusive bidder at tax sales of real
estate which he is so authorized to purchase, and at the same time
created a classification which produced an arbitrary discrimina
tion not based on differences existing between the taxpayers, or
the property taxed, or differences calling for a different remedy
or proceeding for the collection of the tax, and which resulted
in a denial of the equal protection of the law and equal treatment
at such tax sales to tax payers owning real estate of the same
kind and nature similarly situated; and that as so construed it
violated the 14th amendment of the United States constitution
and equivalent provisions of the state constitution, and was void.

The ground of this holding was that such classification per
mitted competitive bidding- at tax sales upon tracts of land
against which special as well as general taxes had been assessed,
while it prohibited competitive bidding upon tracts of land
against which general taxes only had been assessed; that it also
permitted competitive bidding upon tracts of land against which
only general taxes had been assessed, but which were delinquent
the prior year, for which certificates of sale were outstanding
held by a third party, while it prohibited competitive bidding
where the taxes were paid the year before; that under it the
tax payer who was in default in the payment of his taxes the
prior year enjoyed the benefits of competition at the sale, while
the tax payer who had promptly and obediently paid his taxes
the year before was denied that privilege; that there was no
relation between the distinctions thus made and the purposes of
the legislation.
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The legislature of 1921 amended the section (also renumbering

it as 74.44), by striking out the language which the supreme

court had held created the unlawful classification, the words
stricken out being those italicized in the above quotation.

It is my opinion that under the statute in question, as it now

stands, the county treasurer, acting by virtue of the direction of

the county board, is still the exclusive bidder. He is required to
bid in and become the purchaser of all lands (not any particular
class or classes of lands) sold for taxes (not merely for general
taxes) for the amount of taxes, interest and charges remaining
unpaid thereon. All lands, all taxes, and all persons owning the
lands are included in the classification, and all are treated alike.
Hence, the vice held by the supreme court to exist in the old
statute has, in my opinion, been eliminated.

It is true that this construction partially withdraws sees.
74.39, 74.40 and 74.42 [1135, 1136, 1138] from the operation of
the last sentence of the statute quoted, but that also was the effect

of the supreme court's construction of the statute as it was

originally. (See the dissenting opinion on page 306.)
PEB

Physicians and Surgeons—Puhlic Officers—Board of Medical
Examiners—Appointments can be made only from lists sub

mitted to governor by various medical societies pursuant to sec.
1435, Stats.

June 10, 1922.

Dr. J. M. Dodd, Secretary,

Wisconsin State Board of Medical Examiners,

Ashland, Wisconsin.

Your board has asked my opinion as to the legality of the

appointment of a member of your board under the following

circumstances:

On July 1, 1921, the term of a certain member of the board

expired and in December of that year the governor appointed as
his successor an allopathic physician whose name had never been

on any list of eligibles submitted by the Wisconsin State Medical

Society to the governor.
Sec. 1435, Stats., provides as follows:
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"The governor shall appoint a board of medical examiners to
be known as the 'Wisconsin State Board of Medical Examiners,'
consisting of eight members. Such appointments shall be made
from separate lists presented to him every second year, one list
of ten names presented by the Wisconsin state medical society,
one list of ten names presented by the homeopathic medical
society of the state of Wisconsin, one list of. ten names
presented by the Wisconsin state eclectic medical society,
and one list of five names presented by the Wisconsin state
osteopathie association. In case any of said societies or asso
ciations fail to present such li.st of names, the governor may fill
vacancies in the board by appointment from the last list filed by
such association or society previous to the occurrence of such
vacancy. The appointment of each member of said board shall
be for the term of four years and until his successor is appointed
and qualified; the proportion of the different schools of medicine,
as herein provided, shall be preserved. No instructor, stock
holder, member of, or person financially interested in any school,
college or university having a medical department, or of any
school of osteopathy, shall be appointed a member of said board.
Three members of said board shall be allopathic, two shall be
homeopathic, two eclectic and one osteopathie, and all shall be
licentiates of said board."

Although the statute does not explicitly say so, I assume that

the Wisconsin State Medical Society is the only one of the four

societies whose list presented to the governor contains the names
of allopathic physicians, and that your statement that the name

of the governor's appointee has never appeared on the list of

that society means that his name has not appeared on any list
submitted to the governor pursuant to sec, 1435. This opinion
is expressly based upon that assumption.

The language of the statute does not appear to me to leave any
room for construction. Appointments to the board "shall be

made" from the lists presented by the various societies. The
governor is given no authority to make appointments except

from these lists, any more than he is given authority to appoint

persons who are not licentiates of the board, or to vary the pro
portion as between allopathic, homeopathic, etc., members. In
case no list is furnished, then in filling vacancies the governor
must resort to the last previous list. Whether the word "va

cancies" is here used in its literal sense or whether it may be

held to embrace all appointments made by the governor is not

material to the present discussion. In the literal sense, there was
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no vacancy in the present case, since the member whose term had

expired was holding over and (as I understand) had not re

signed. Whether the governor could have used the last previous

list of the Wisconsin State Medical Society or was obliged to
obtain and use a new list is a matter we need not inquire into,
because under the facts stated by you he made use of neither a
new nor an old list. Nor is it necessary to consider what would

be the situation if the medical society should refuse to submit a
list upon the governor's request, since there is nothing in your
statement of facts to indicate such a refusal.

That an eligibility requirement such as the one under consid
eration is constitutional was settled by our supreme court in the

case of State v. Chittenden, 127 Wis. 468, 517-522, so that no
question can arise on that score. The power of appointment to
the board of examiners is wholly statutory, just as much so as
though it had been vested in the state board of health or some

other administrative body. The legislature had a right to deter
mine whether the practice of medicine should be regulated at all,
and if so, to determine what kind of a board should be given
charge of the matter and what members of the community should
be eligible to membership on the board. These matters having
been settled by the legislature, the governor has no more power
to change the eligibility requirements than he has to change the
term of office or the size of the board.

In my opinion, therefore, under the facts stated in your letter
the appointment made in December, 1921, was void and the
member who was supposed to have been succeeded by that ap
pointee is still in office (unless he has resigned), since his suc
cessor has not yet been appointed and qualified.
RMH
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Taxation—Real estate which passes into, statutory exempt

class in any year after first Monday in August is legally assess

able for taxes and becomes subject to sale for such taxes if delin

quent for such year; otherwise, if it becomes exempt before first
Monday in August.

June 13, 1922.

Byron J. Carpenter,

District Attorney,

Stevens Point, Wisconsin.

In your letter of June 7 you state that on May 1, 1915, certain
real estate in Portage county was assessed to an individual who,
during the summer of that year, that is, prior to December first,
sold it to a corporation exempt from taxation; that a tax certifi
cate was later issued on the property in question, and you ask the
opinion of this department as to whether taxes were due on the
real estate in question, for the year of 1915.

In order to make definite answer to your question it will be
necessary to know the exact date upon which the sale was made
which changed the property from the taxable class to the exempt
class.

If the conveyance.was made after the first Monday in August,
1915, it was legally assessed and subject to sale for delinquent
taxes for that year. If the sale was made before the first Mon
day of August, so that it passed into the exempt class before that
date, it would not be subject to sale for delinquent taxes.

This opinion is based upon the decision of the supreme court,
in the matter of the Petition of Wausau Investment Co., 163

Wis. 283.

FED
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Appropriations and Expenditures—Normal Schools—^Funds
contributed by federal government for tuition and fees of dis
abled ex-soldiers at state normal schools are not government
"grants" within sec. 20.38 (2) (h), but belong to normal school
fund income under sec. 20.36 (4) (d), Stats.

June 13, 1922.
Lancelot A. Gordon,

Assistant Secretary of State.

It appears from your letter of April 7, 1922, and one of the
same date from the secretary of the board of regents of normal
schools and many other letters, that a dispute has arisen over
the disposition to be made of moneys received by the board of
regents from the United States treasury under a contract with
the federal board for vocational education pursuant to contract
on account of fees, book rent and supplies for ex-soldiers and
sailors attending the normal schools. You say:

"The contract made with the rehabilitation board by the
normal regents contained a certain schedule of rates for the
various classes of instruction which was to be given and which
were practically identical with the rates paid by residents of
this state who matriculate as regular students in the normal
schools. The fees to be paid also included the cost of various
materials which were to be furnished by the normal schools and
which fees are also charged to resident students.

"Under this contract, the board of normal regents has re
ceived from time to time sums of money in settlement from the
federal government.

"The question arising out of this arrangement is whether these
receipts .should be handled under the provisions of sec. 20.36—4
(d) (the section under which ordinary receipts from students
are handled) and under the assumption that the federal re
habilitation board stands in loco parentis, or whether they should
be credited to the operation appropriation of each normal school,
under the provisions of sec. 20.38—1 (h)."

A careful study of the statutes, state and federal, bearing upon
this subject has led to this conclusion: The money paid for tui
tion, book rent and supplies of normal school students goes to the
normal school fund income under sec. 20.36, subsec. (4),
subd. (d), and the fact that as to certain students this money is
paid from the United States treasury through the federal board
for vocational education is immaterial. The result is the same
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■whether this money is paid by the student himself or by his par
ents or guardian or the government. This money, be it for tui
tion, book rent or supplies, is not reappropriated to the board
of regents of normal sehools. Sec. 20.38, subsec. (2), subd. (h),
is not applicable to this situation in my opinion but if said
subd. (h) be applicable the effect of such reappropriation is com
pletely nullified by sec. 20.337.

This brief statement of the conclusion reached may be suffi
cient, but it will probably be more satisfactory to all concerned if
a rather full statement is made of the course by which it was
arrived at.

The vocational rehabilitation act of June 27, 1918, made it
the duty of the federal board for vocational education to furnish
to each honorably discharged soldier or sailor of the late war who
is unable to carry on a gainful occupation

"where vocational rehabilitation is feasible, such course of voca
tional rehabilitation as the board shall prescribe and provide."
40 Stats, at Large 617.

"The courses of vocational rehabilitation provided for under
this Act shall, as far as practicable and under such conditions
as the board may prescribe, be made available without cost for
instruction for the benefit of any person who is disabled under
circumstances entitling him, after discharge from the military
or naval forces of the United States, to compensation under
Article III of said Act and who is not included in section two
hereof.'' 40 Stats, at L. 618.

The contract under which the money in question was paid was
entered into by the federal board for vocational education pur
suant to the authority conferred upon it by said act of June 27,
1918, as amended June 2, 1920.

The said act contains no grant to the state of Wisconsin or in
favor of the state of Wisconsin. It does not contain an appro
priation for the state of Wisconsin. For carrying out the vari
ous purposes of the act $2,000,000 was appropriated by congress,
and of that appropriation, $545,000 for

"tuition for disabled persons pursuing courses in existing insti
tutions, public or private." (Sec. 10356 Barnes' Federal Code,
40 Stats, at Large 619.)

That is not a grant to Wisconsin or to any institution. It is an
appropriation of money for the benefit of disabled soldiers and
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sailors to be used in their behalf to make "available without

cost for instruction" to them the courses of study at Beloit,
Marquette or Lawrence as well as at state institutions of learn

ing. The appropriation itself declares that it may be used to
obtain admittance for a class of persons mentioned to private as

well as public schools. In short, it is merely a provision of

statute whereby the United States makes the existing educational
advantages available to disabled soldiers and sailors without cost

to them. It is not a subsidy to the state or to any state insti

tution and because it is merely a provision for paying students'
tuition and is not a subsidy to the state it is not covered by the
language of sec. 20.38, subsec. (2), subd. (h).

Subd. (h) deals with donations. It does not cover moneys
paid for supplies, book rent or tuition or pursuant to contract:

"All moneys received by the board of regents for normal
schools on account of grants made by the United States govern
ment for specific services rendered * * * and all moneys
received by said board from private gifts shall be paid • * •
into the normal fund income and are appropriated therefrom,
to carry out the provisions of such grants and gifts in accord
ance with the conditions under which the same are made."

How can money paid as tuition for a soldier student be used

"to carry out the purposes of such" payment? It was paid to
obtain admittance and has served that purpose. On the other

hand a private gift or a congressional grant of money to be used
to cover the tuition of a specified class of persons or for the

equipment of a school or the establishment of a professorship
would be used for the purpose intended by crediting tuition fees,
by purchasing the equipment, or by paying a professor. These
last mentioned things are within the meaning and scope of said
subd. (h). A grant docs not imply payment for value received
or pursuant to contract. A grant in this connection is defined as:

"A gift or bestowal by one having control or authority over
it, as of land, money or a privilege by the government." Web
ster's Unabridged Dictionary.

It carries the idea of a subsidy, subvention or bounty. The
moneys in question were not donated to the state or to the board

of regents of normal schools. They were received in exchange
for valuable services rendered just as ordinary tuition fees are
received.
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The distinction which is here made between a grant, subven

tion, bounty or donation on the one hand and moneys paid for

value received is well illustrated by two legislative acts, one by
congress and one by our state legislature.

In order to provide for the promotion of vocational rehabilita

tion of persons disabled in industry congress on June 2, 1920

"appropriated for the use of the States, subject to the provisions
of this Act, for the purpose of cooperating with them in the
maintenance of vocational rehabilitation of such disabled per
sons" i|)2,750,000 "allotted to the States in the proportion wihieh
their population bears to the total population in the United
States." Sees. 8439e to 8439i Barnes' Federal Code, 1922 Sup
plement; 41 Stats, at Large 735.

To this grant or subvention several conditions were attached.

Those conditions were promptly accepted by the legislature of
Wisconsin. Sec. 41.215 as created by ch. 534, Laws 1921,

I am informed by one of the regents, and it seems quite likely,

that said subd. (h) grew out of an earlier act of congress mak

ing a grant to this state for the purpose of disseminating knowl
edge of agriculture. The act of February 23, 1917, made an ap
propriation to be paid to the respective states for the purpose of
co-operating with the state in paying the salaries of teachers,

supervisors and directors of agricultural subjects and teachers

of trade, home economics and industrial subjects and in the

preparation of teachers of agricultural, trade, industrial and
home economic subjects. Sec. 8431, el seq. Barnes' Federal Code,

39 Stats, at Large 934.

I am informed that a part of this grant was allotted to the

River Falls normal school by the state vocational board as an

institution for training of teachers of agriculture, and the same
was paid into the state treasury. It was then ruled that this

school could not use those moneys because no state statute appro

priated them to that school or any other. That is what led to
the enactment of ch. 477, Laws 1919, sec. 20.38, subsec. (2),

subd. (h). Stats., and that enactment undoubtedly covered that
case. The present situation is quite different. There was a grant
from congress allotted to a specific school to enable the state to

supply a course of training for teachers of agriculture. It was a

sa
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gift from congress and wliolly impersonal. It was not given to
or for any individual. Here we have a payment pursuant to

contract and in behalf of designated persons.

If these moneys here in question were credited to a normal

school appropriation it would not increase the funds actually

available for operation. Such a credit would immediately be
balanced by a debit of a like amount to the same fund pursuant

to said sec. 20.337.

Subd. (h) was,enacted by ch. 477, approved July 1, 1919, and
effective July 7, 1919, and section 20.337 was created by ch. 517,
approved July 8, 1919, and effective July 12, 1919. If these two
acts are in conflict the latter act prevails and the former is re

pealed by implication to the extent of the necessary conflict.
Vocational education and vocational training mean tlie same

thing. I thing it is the understanding of everyone that the

moneys in question were paid by the United States to induce the

state through its schools to furnish disabled soldiers and sailors
courses in vocational training. If that is so, then the moneys

"received by the state from the United States as federal aid for
vocational training shall be paid, within one week after receipt
into the general fund, and are appropriated therefrom to the
state board of vocational education to be allotted to such schools
and institutions in the state as said board shall deem proper, in
conformity with the purposes and requirements of the federal
law; provided that in case any allotment be made to any normal
school, institution, university, or other school or institution of
the state from said fund, the appropriation for operation for
such school or institution for the year in which such allotment
was made, shall be reduced by an amount equal to the amount of
such allotment." Sec. 20.337, Stats.

This opinion is not in conflict with the one rendered to the

board of regents of normal schools July 6, 1921, regarding said

subd. (h). The fund then in question had been received through

the federal interdepartmental social hygiene board created by an

act of congress July 9, 1918. Sec. 8707 Barnes' Federal Code,
40 Stats, at Large 886. And that act carried an appropriation
of $100,000 to be paid to the states for their respective boards or
departments of health for specified purposes,

"which shall be paid to such universities, colleges, or other suit
able institutions, as in the judgment of the Interdepartmental
Social Hygiene Board are qualified for scientific research for
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the purpose of discovering, ♦ * ♦ more effective medical
measures in the prevention and treatment of venereal diseases;
the sum of $300,000, which shall be paid to such universities,
colleges, or other suitable institutions or organizations, * * •
for the purpose of discovei'ing and developing more effective
educational measures in the prevention of venereal diseases, and
for the purpose of sociological and psychological research related
thereto" (887).

These appropriations were obviously grants of money by the
United States to the state and its boards and institutions for

special services, and it falls literally within the language of
subd. (h). I understand as to those moneys or appropriations of
like character no question was raised by you. They are regarded
as coming within the provisions of subd. (h). The distinction
which you make between appropriations or grants of that char
acter and the money paid pursuant to the contract before men

tioned is sound.

EEB

Appropriations and Expenditures—Claims—Bankruptcy—
Claim in bankruptcy for reimbursement from bankrupt, where
state treasurer paid bill originally, should be filed in name of
state.

June 14, 1922.
Harry W. Harriman, Special Investigator,

Securities Division,

Railroad Commission.

You state in your letter of June 7 that the railroad commission

ordered an audit of the books and business of a certain motor

truck company; that the bill for the audit was paid by the state
treasurer; that the president of the company acknowledged the
receipt of the bill; and that thereafter the company was placed
in bankruptcy. You ask whether the claim with the referee
for the amount of the audit should be filed in the name of the

railroad commission or of the state of "Wisconsin.

The proof of claims before the referee should be made by the
creditor. (Sec. 57 of bankruptcy act.) Since the auditor in
this ease was paid by the state treasurer, it seems that the state
of Wisconsin has the claim for reimbursement and therefore the

claim should be filed in its name.
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The claims of this state have priority under the bankruptcy
act. See sec. 1700, Wis. Stats. 1919; also bankruptcy act, sec.
64, subscc. b, clause (5), 30 Stats, at Large 363. So as to come
unquestionably within these provisions for priority, it would
seem advisable to file the claim in the name of the state even

though the railroad commission might properly file the claim in
its own name.

ML

Municipal Corporations—Cities—Puhlic Health—Board of
Health—Health Coynmissioner—City under general charter prior
to 1921 is required to have commissioner of public health but not
board of health; while city which was under special charter prior
to 1921 is still required to have board of health and health officer.

June 16, 1922.

State Board of Health.

You have asked my opinion as to whether it is necessary under
the laws as they now stand for all cities in the state to have a
board of health in addition to a health officer or health com

missioner.

Prior to 1921 the statutory provisions on this subject were as

follows:

(1) Sec. 1411, Stats. 1919, required every city, as well as
every town and village, to have a board of health and a health
officer appointed by the board and responsible to it, but the
statute expressly provided that it should not apply to any city
in which a board of health and a health officer were provided for
by the charter thereof.
(2) Sees. 925—107 to 925—112iH, Stats. 1919, provided that

in cities under the general charter the mayor should appoint a
commissioner of public health who should have

"all the power and authority heretofore given or which may
hereafter be given to boards of health by any general law." (Sec.
925—108, Stats. 1919.)

It seems clear that in cities under a general charter this pro-
v^ion for a commissioner of public health superseded the pro

visions of sec. 1411 (the latter being a much older statute) and



Opinions of the Attorney-General 449

made it unnecessary to have a board of health in such cities.

The fact that all the powers of boards of health under the gen
eral law were conferred on the commission of public health in

cities under general charter would, of course, make a board of
health in such a city superfluous.

(3) Sec. 1411m, Stats. 1919, provided that special charter
cities under the commission form of government might by ordi
nance create a board of health which would have power to
appoint a health officer. This statute contains somewhat broader

provisions for delegation of power by the board to the health
officer than the provisions contained in see. 1411.

(4) Various cities operating under special charter had boards

of health officers appointed according to the provisions of their

several charters.

Thus the cities of the state prior to 1921 fell into two classes

with respect to this matter of boards of health and health

officers: (1) general charter cities, which had a commissioner

of public health and no board of health, and (2) special charter

cities, which had a board of health and a health officer under

either (a) the provisions of their special charters or (b) the

permissive provisions of sec. 1411m or (e) the mandatory pro
visions of sec. 1411. In other words, all general charter cities

were required to have a commissioner of public health but

no board, and all special charter cities were required to have a

board of health and a health officer.

In 1921 the following changes were made: (1) All special
charters were abolished and the general charter law made uni
form throughout the state (except in Milwaukee), but with this

important exception found in sec. 62.01, subsec. (4), Stats. 1921:

"All offices, the terms of office and the manner of selection of
officers shall continue until changed by ordinance adopted by a
two-thirds vote of all the members of the council to conform to
chapter 62 of the statutes"—chapter 62 being the new general
charter law.

(2) The sections of the old general charter law relating to the

health commissioner were renumbered sec. 1411r, and were

transferred over into the chapter on public health, which was
then eh. 64m, but with this express limitation;
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"The provisions of this section shall continue to apply only to
cities operating thereunder at the time of the transfer thereof
to chapter 64m."

(3) Sees. 1411 and 1411m were left unchanged.
From this review of the statutes it seems clear to me that the

enactments of 1921 made no change whatever in the situation

with regard to boards of health and health officers. Cities which
were under the general charter prior to 1921 continue to operate
under the statute relating to commissioners of public health,
which is now sec. 1411r. Cities which were under special charter
prior to 1921 are expressly excluded from coming under see.
1411r because of the limitation placed upon that section as above

quoted. Such cities, therefore, continue to operate under sec.
1411 or sec. 1411m or under the provisions of their several spe

cial charters, just as they did before the changes of 1921 were

made.

My conclusion is, therefore, that cities which were under gen
eral charter prior to 1921 are required to have a commissioner of
public health but no board of health, while cities that were under
special charter prior to 1921 are required to have both a board of
health and a health officer.

RMH

Abandonment—Criminal Law—Extradition — Violation of

sees. 4587 and 4587c, Stats., is extraditable offense.

June 16, 1922.

A. W. PREITN,

District Attorney,
Wausau, Wisconsin.

I have your letter of June 7. You are advised that under sees.

4587 and 4587c, it is a criminal offense to abandon wife or child

in this state.

If the husband in question has abandoned wife or child, it is

an offense for which extradition may be applied for.

You do not state specifically whether the husband was in this

state and abandoned the child and wife while here. This is an
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essential requisite to extradition. It must appear that he was

at the time of the commission of the offense in this state and

fled from the state thereafter.

JFB

Optometry—One who does work on patient is one that must be

registered.

Examination may be required in elementary branches.

June 16, 1922.

C. D. Wauoh, Secretary,

Wisconsin Board of Examiners in Optometry,

Milwaukee, Wisconsin.

I have yours of June 13. You are advised in reference to the

operations of the optometrist in the Schuster Stores that the
supervision that is being given by the registered optometrist is

not such as was contemplated in the statute.
The statute contemplates that the person who actually does the

work upon the patient is the one that shall be registered. It is

not a matter that can be satisfied by absent treatment of a quali
fied person when the actual contact is by one who is not qualified
and not licensed.

You are advised with reference to the examination given, that

you may require an examination in the elementary branches men
tioned, in order to determine whether the applicant has the basic
qualifications necessary to a good practitioner.

JFB

Education—Vocational Education—State aid cannot be given

to vocational school established by local board of vocational edu
cation which has no legal existence.

June 17, 1922.
George P. Hambrecht, Director,

State Board of Vocational Education.

In your letter of May 31 you ask whether it is permissible for
your department to certify state aid to the board of industrial

education of the city of Port Washington in view of the fact that.
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as held by this department in two opinions dated December 2
and December 20, 1921 (X Opinions Attorney General, 1139,
1198) that board has never had a legal existence, and in view of
the further fact that nothing has been accomplished as yet to
ward legalizing the board as suggested in the opinion of Decem
ber 20.

In my opinion no state aid can be lawfully paid to the Port
Washington board. Sec. 20.33, Stats., contains the provision
for state aid to vocational schools. It provides that such aid

shall bo given to schools '' established and maintained pursuant
to subsection (1) of section 41.15"; that the secretary of the
local board shall file his report with the state board on the first
day of July in each year and that

"if it appears from such report that such school or schools have
been maintained pursuant to law, in a manner satisfactory to
the state board of vocational education, the said board shall cer
tify to the secretary of state"

the amount of state aid to which the local board is entitled.

It is clear that no appropriation is made for aid to vocational
schools which are not maintained pursuant to law. True, the

statute provides that if it appears from the secretary's report
that the schools have been maintained pursuant to law in a

manner satisfactory to your .board, you must certify state aid,

but this cannot be construed to mean that you must accept the
clerk's report as conclusive upon the legality of the school when

your board has knowledge to the contrary. For that matter,
the report which is made to you on July 1 must be the report of
the secretary of the local board, and if there is no local board
legally in existence then, of course, it can have no secretary and
in contemplation of law there can be no report.

Your letter suggests the question whether the illegally consti

tuted local board can be treated as a dc facto board and as such

entitled to receive the state aid. In my opinion it cannot. Where

an office legally exists, a person holding and exercising that office
under color of right may be a de facto officer even though it turns

out that he has no legal right to the office. The acts of such a

de facto officer are valid. It is different, however, where the
office itself has no legal existence; there can be no such thing as a
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de facto office. This distinction is clearly pointed out in many
Wisconsin cases, the most recent of which perhaps is In re Wool-
cott, 163 Wis. 34.

In the present case the office—that is, the local board of edu

cation—does not exist. It has never been created. The author

ities to whom the statute commits the decision as to whether there

shall be such a board or not, have never acted upon the question.
Until such a board is lawfully created, it can have no members
either de facto or de jure. When the proper authorities have

determined that there shall be a local board in the city, the state

will give financial aid to the schools which they establish, but,
as the determination has not yet been made, there is no authority
for the devoting of any state funds to the school that has been

illegally maintained in the city.

RMH •

Bridges and Highways—Corporations—Puhlic Utilities—

When electric transmission line poles are required to be relocated

because of construction of new state highway, cost of moving

poles formerly in old highway is chargeable to electric company
and cost of moving poles formerly on private right of way is

chargeable to state.

June 17, 1922.
Highway Commission.

In your letter of May 24 you state that you found it necessary

in the construction of a state trunk highway last year to obtain

the relocation of certain electric transmission line poles between
Stevens Point and Wausau belonging to a public utility corpora
tion. Some of the poles prior to removal were on a public high
way and some were on private right-of-way. The public utility
corporation performed the work of removing the poles under an

agreement with your commission that you would pay such part

of the cost as might be lawful and equitable on account of the

poles removed from private property. The company has now
billed you for the entire cost of the work, and you ask what pro
portion of it should rightfully be paid by the state.

It seems that five poles were relocated, three of which were

originally in the highway and two were on private property.
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Two other poles, one in the highway and the other on private
property were merely guyed and not moved. You state that it
is impossible to distinguish the expense of moving the poles
originally on private right-of-way from the total expense.
In this situation it would seem that the matter of arriving at

an equitable apportionment of the cost involves questions of fact
rather than of law. Three-fifths of the poles that were moved

and one-half of the poles that were merely guyed were originally
located on a public highway, and it ̂ vas clearly the duty of the
electric company to accommodate the location of these poles to
changes lawfully made in the highway. As to the other two-
fifths of the poles that were moved and the other half of the poles
that were guyed, the company is entitled to be compensated for
the cost of the work it was required to do. Prom the blue print
submitted I judge that the distance of removal was about the

same for both classes of poles. It would seem that a division of
cost that would place upon the state somewhere between two-

fifths and one-half of the total expense would be equitable. That,

however, is primarily a matter to be adjusted by a conference

between yourself and the representatives of the electric company.

In saying that the company is entitled to reimbursement for

the removal of the poles from private right-of-way, I am assum
ing that the right-of-way on which they formerly stood was not

itself acquired by the public authorities for the construction of
the new highway. If it was acquired, then of course the damages
paid to the electric company for the taking of the land would

constitute its full compensation, and it would not be entitled to

anything additional for removing its property from the land thus

taken from it.

RMH

Banks and Banking—Examination Fees—Mutual savings
banks are subject to requirements of sec. 2019, Stats., with ref

erence to fees to be paid to state banking department.

June 19, 1922.

Honorable Marshall Cousins,
Commissioner of Banking.

In your letter of June 15 you ask whether the provisions of

sec. 2019, Stats., relative to the fees and assessments to be paid
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to the commissioner of banking, are applicable to mutual savings

banks, and if so, how the amount is to be computed.

Sec. 2019 fixes the annual fee at $25.00 for banks having a cap
ital of $25,000 or less, and $50.00 for banks having a capital in

excess of $25,000. In addition to the annual fees, the statute

requires banks to pay annual assessments graduated according to

the resources of the bank, commencing with eight cents per
thousand for those banks whose resources do not exceed

$1,000,000.

In my opinion, the provisions of sec. 2019 are applicable to

mutual savings banks. That section provides "that each bank

doing business, under this chapter" shall pay the annual assess

ment. "This chapter" is ch. 94, Stats., which covers mutual sav

ings banks, as well as ordinary banks. While the language just

quoted refers to the "annual assessment" and does not mention

the "annual fee," the context of sec. 2019 indicates clearly that
both portions of the annual charge are intended to be covered by
the language used. Furthermore, sec. 2024—76 provides that
every mutual savings bank

"shall be subject to all the provisions of this chapter relating to
reports, examinations, liquidations, powers, liahilities and for
feitures, so far as the same may be applicable except as herein
provided."

In my opinion, both portions of the fee and assessment are
payable by the mutual savings bank. The portion based on cap
ital is payable by "banks having a capital of $25,000 or less."
Mutual savings banks have no authorized capital. A bank with
no capital at all has less than $25,000 capital and comes literally
within the statute. The language of the statute does not, in my

opinion, confine this portion of the fee to banks with some cap
ital. The purpose of the statute is to defray in large part the
expenses of the state banking department. Mutual savings banks

require as frequent examination and as large expenditure of time
and money by the department as other banks of corresponding
size. If the statute were construed as requiring them to pay only

the portion of the fee based on total resources, the smaller mutual
savings banks would pay the state only a fraction of the amount

that the regular banks of corresponding size are paying for pre
cisely the same service. In the case of banks having total re-
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sources of $100,000, for instance, the mutual savings bank would
pay only $8.00, while the ordinary bank would pay $33.00. In
my opinion, the statute should be construed so as to avoid this
discrimination, if possible, and such construction in this case
does no violence to the terras of the act.

RMH

Indigent, Insane, etc.—Prisons—County Jails—Sheriff may be
reimbursed by county expenses for medical attention to indi
gent inmate of county jail.
Funeral expenses should be paid by municipality in which in

digent prisoner dies; city is reimbursed by county, and county
can recover from municipality in which he had legal settlement.

June 19, 1922.

B. S. Jedney,

District Attorney,

Black River Falls, Wisconsin.

You state that upon a plea of guilty and sentence, a certain
defendant was sentenced to county jail for 60 days; that he

became ill and was taken by the sheriff to a local hospital for

care and treatment; that he steadily grew worse and died within
the period of 60 days from the time of his sentence. You ask
who is legally responsible for medical attention, hospital ac
counts, and funeral expenses. You state also that the defendant
is destitute and lived in the village of Melrose, in Jackson
county.

Par. (3), sec. 55.07, Stats., provides:

"The keeper of each prison shall furnish necessary bedding,
clothing, fuel and medical aid, • • • and shall be paid
therefor as provided for the payment for the weekly support
of such prisoners and in addition thereto."

It would seem that under this above quoted section the sheriff

should pay the bill for the medical aid and be reimbursed there
for by the county.

As to funeral expenses, the proper method for the paym^t

of this bill would be as provided in sec. 49.03, for local relief

of transient paupers. Subsec. (1) of said section provides:
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"When any person not having a legal settlement therein
*  • * and if he shall die, it [the city in which he has no legal
settlement but in which he dies] shall give him a decent burial."

Subsee. (2), sec. 49.03 provides:

"The expenses so incurred shall be a charge against the
county. The account therefor shall be audited by the county
board and paid out of the county treasury, and may be recov
ered by said county of the town, city or village in which such
person so relieved has a legal settlement; or if such settlement
be in a county operating under the county system of maintaining
its poor, the recovery may be from such county."

It would seem, therefore, that the city of Black River Falls,
■where the hospital was located, should pay the funeral expenses.
The city's bill is then a proper charge against Jackson county.
Jackson county can pay the bill out of the county treasury and
recover it back from the village of Melrose. I am assuming, of
course, that the deceased had a legal settlement in said village
of Melrose; and I am assuming, also, that the county of Jackson
is not operating under the county system of maintaining its poor.
If either of these assumptions is incorrect, then the course to be
pursued should be modified accordingly.
JFB

Constitutional Law—Elections—Public Officers—Sheriff —
Present sheriff may become candidate at primary; if nominated,
county clerk must place name upon official ballot.

Sheriff elected at general election, ineligible at time of pri
mary, may hold office if disqualification is removed at same elec
tion by constitutional amendment.

June 19, 1922.
Gad Jones,

District Attorney,
Wautoma, Wisconsin.

I gave you an opinion under date of February 16, 1922,* to
the effect that the submission at the next general election, pur
suant to ch. 437, laws of 1921, of the amendment to sec. 4, art. VI
Const., to permit sheriffs to succeed themselves does not permit

•Page 136 of this volume.



458 Opinions op the Attorney-CJeneral

the present incumbent in the office of sheriff to legally become a

candidate for such office at the primary to be held September 5,
1922, on the theory that until the constitutional amendment was

adopted by a vote of the people, sheriffs are ineligible to succeed
themselves under sec. 4, art. VI, Const.

I have re-examined this question and reverse my former rul

ing. It is my opinion that a present sheriff may, if he so chooses,

become a candidate at the primary, and if nominated the county
clerk must place his name upon the official ballot for the general
election. It has been held by this department, upon authorities

cited by my predecessors, that the county clerk should put on the

official ballot, the names of all candidates who file nomination

papers fair upon their face; that he acts in a purely ministerial

capacity, and is not clothed with any judicial or quasi judicial
power to enable him to pass upon the question of the eligibility
to the office of a person nominated for it. Op. Atty. Gen. 1910,
341; Op. Atty. Gen. 1912, 762; IV Op. Atty. Gen. 228; V Op.
Atty. Gen. 626; IX Op. Atty. Gen.' 352.

The following authorities, some of which were cited by my
predecessors, sustain the ruling in which I now concur. 20 G. J.

146; Wells V. Munroe, 86 Mil. 443, 38 A. 987; Miller v. Daven
port, 8 Idaho, 593, 70 P. 610; Daniel v. Blankenship, 177 Ky.
726, 198 S. W. 48; State v. Parish Dem. Com., 120 La. 619, 45
So. 526; State v. Seibel, 262 Mo. 220, 171 S. W. 69; State v.
Junkin, 80 Nebr. 1, 113 N. W. 801; Morris v. Minis, 224 S. W.
587 (Tex.).

It is also considered that State ex rel. Binder v. Gaff, 129 Wis.
668, also impliedly sustains the ruling.
A question closely related to the one just passed upon, and

which I think this opinion should properly cover, is this: As
suming that a present county sheriff is nominated for the same

office at the coming September primary and receives a plurality
of votes cast in the county at the general election in November,
and that the proposed constitutional amendment referred to is

adopted by the people of the state at the same election, is he
eligible to hold the office as his own successor for the term be
ginning the first Monday in January, 19231

This presents a question not entirely free from doubt, in spite
of the holdings of the supreme court in State ex rel. Schust v.
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Murray, 28 "Wis. 96; State v. Trumpf, 50 Wis. 103; State ex rel.
Schommer v. Vandenberg, 164 "Wis. 628.

In the Murray ease it was held that an alien who had not de
clared his intention to become a citizen at the time of his election

to office, and was therefore not eligible to hold ofSce at the time

of his election, but became a citizen before the commencement

of the term for which he was elected, was entitled to hold the

office; that in the absence of constitutional or statutory pro
visions to the contrary, ineligibility to office must be referred to

the time of holding the office and not to the time of election to

office.

This ruling was adhered to in the Trumpf case and in the
Vandenberg case, but in the latter case the court construed the

former decisions as holding

"that it was not necessary to the validity of an election that the
person voted for should be then eligible to hold the office if the
elec.tors in good faith believed he was and voted for him with
that understanding" (p. 629). (The italics are mine.)

In this latter case a person elected town treasurer refused to

qualify on the ground that he was not at the time of the election,

and had not become since the election, eligible to hold the office,
although he and the electors believed he was eligible at the time

of the election. The court distinguished the case from that of
State ex rel. Bancroft v. Frear, 144 Wis. 79 by saying, pp.
629-630:

" * * * In that case the person voted for was, to the knowl
edge of the voters, dead, hence no valid vote could be cast for
him. In the present case it is admitted that Leisch was believed
by the electors to he eligible at the time the votes were east. It
follows from this that he was legally elected. That he could not
qualify did not affect the validity of his election but merely his
right to hold the office.''

While the court in this Yandeiiberg case seems to rest its de
cision, in part at least, upon the fact that the electors in good

faith, believed the person they elected was eligible for the office at

the time they cast their votes for him, as well as upon the author

ity of the Murray and Trumpf cases, it is to be noted that no

consideration of that nature seems to have been in the mind of

the court in the earlier decisions. Whether the court's emphasis
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on the fact of the '' good-faith-belief'' of the voters was merely

to distinguish the case from the Frear case, or whether the court
really intended to limit the scope and effect of the former de

cisions is not clear.

In the Frear case it was held that where a person nominated
for office died before the election, and it was shown that the

fact of his death was known to at least the number of voters

represented by the plurality he received, the votes cast for him

were void.

In the supposed case we are considering, keeping in mind the

fact that until the votes on the proposed amendment are counted

and canvassed no one can know whether the amendment is

adopted or rejected (but also that the law does not regard parts

of a day), would the voters conclusively be charged in law with
knowledge that the constitution of the state expressly makes a
sheriff in office ineligible for two years next succeeding the
termination of his office, and would their "act in voting for him
be held to be voting for one who they know is disqualified for the
office at the time of casting their vote ? If so, the application of
the "good-faith-belief" test to the election of a present sheriff
might result in a decision that he could not lawfully hold the
office.

As if to add to the uncertainty, the supreme court in State
ex rel. Knutson v. Johnson, 171 Wis. 521, in construing the very
provision of the coi^titution here under consideration, and in
holding that one appointed to the office of sheriff for an un-

expired term is ineligible to succeed himself, used this language,
pp. 524^525:

"We therefore hold that the ineligibility declared * * *
is upon him who is, at the time of the general election just pre
ceding the new term, filling the office of sheriff for the then
present term, • * *,
"The defendant * * * -^as by virtue of the said pro

vision of the constitution ineligible for election to succession as
sheriff • #
(<* *

"It appearing that the defendant was not and could not be
legally elected in November, 1918, for the new terra commencing
January, 1919, there was no person qualified by law to assume
the functions of sheriff for the new term commencing in Janu
ary, 1919, and it must therefore necessarily be held that there-
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upon there was a vacancy in that office, so far as such new term
was concerned, immediately after the commencement of such
new term." (The italics are mine.)

It is probable that the broad general language just quoted, as
well as the language used in the cases in 144 and 164 Wis.,
referred to above, should not be read apart from the exact facts
of the eases themselves.

In the last case quoted from, for example, it might well be said
that the language of the opinion is accurate enough when strictly
confined to the facts, because there was no amendment to the
constitution before the voters, and by no possibility could the

person elected be eligible to hold the office when his term began,
and in that sense he was ineligible to election at the time of the

election.

It is my opinion that the court, in ease it is called upon to
decide the question, will hold that a sheriff elected this fall, who
at the time of the election was ineligible by virtue of the con
stitutional disqualification, if the disqualification shall have been
removed at the same election by the adoption of the amendment

to the constitution, will be enabled to hold the office, on the
ground that his ineligibility will have been done away with
before the term of office, for which he was elected, begins. It
must be borne in mind, however, that until the supreme court
passes upon the precise question involved in some specific case,
there will necessarily be some doubt as to what the ruling will
be.

No one, of course, can say that the constitutional amendment
Avill be adopted, and, if it fails of adoption, sheriffs who now hold
such office will be ineligible to succeed themselves even though
they receive a majority of the votes cast in the next general elec
tion, and there will be a vacancy in the office under the ruling
in the Johnson 'case, 171 Wis., above referred to.
WJM

ao
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Agriculture—Noxious Weeds—Public Officers—Weed Com
missioner—Legislature has power to require towns, villages, and

cities to expend minimum amount annually in enforcing weed
control law.

Attendance at meetings called by department of agriculture
pursuant to sec. 1480&, subsec. 3, is part of official duties of local

weed commissioner.

June 19, 1922.
Honorable 0. P. Norgord,

Commissioner of Agriculture.

In your letter of May 27 you submit three questions which I
shall answer in their order.

(1) Would it be constitutional for the legislature to require
towns, villages, and cities to appropriate a minimum amount of
money annually on a per capita basis to be used in enforcing
the weed control law ?

Such a provision would, in my opinion, be entirely constitu
tional. In the control of weeds the towns, villages and cities
exert a portion of the police power of the state. Instead of exer
cising this power directly, the state has delegated it to the local
subdivisions, and it is perfectly permissible for the state to go
further and require the town, village or city to expend in this
work each year such sums of money as the legislature deems
necessary in order to have the work properly done. Examples
of such coercion on the part of the state as against its govern
mental subdivisions are very numerous in the statutes.
(2) Would it be constitutional for the legislatui-e to require

the towns, villages, and cities to pay the expenses of their weed
commissioners in attending the educational meetings held by the
department of agriculture under sec. 14806, subsec. 3 ?
The answer is in the affirmative for the same reason given in

the preceding paragraph.
(3) Can the commissioner of agriculture require the weed

commissioners to attend the meetings which he calls pursuant
to 14806, subsec. 31

The statute provides that the department

shall at such time and place as it may determine call meetings
of the weed commissioners in any county for instruction and

II90>'
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discussion of the means and methods necessary for the proper
performance of the duties imposed upon such commissioners by
the statutes."

The question is whether this language by implication makes it

a part of the official duties of the commissioners to attend these
meetings, so that for failure to do so they could be subjected to

the money forfeitures imposed by sec. 1481 for neglect of duty.
This question appears to me to be a close one. The question is

one of legislative intent, and that intent must be gathered from
the terms of the statute and the connection in which the lan

guage under discussion is used. Penal satutes must be strictly

construed, but as our supreme court has pointed out, that does

not mean that no implications can be drawn from them.

"The purpose of the statute is the best guide to go by since
all rules for construction are intended to give vitality to such
purpose." State v. Helmann, 163 "Wis. 639, 643.

With this rule in mind, and having in mind also that the pro

vision under discussion is inserted in the same section which

defines the duties of the commissioners and that the department
is given power to call meetings of the commissioners the word
"call" conveying the idea of summoning or commanding the
commissioners to attend—I believe the statute may properly be

construed as making attendance upon these meetings a part of

the official duties of the commissioners. The fact, if it be a fact,

that they receive no compensation for attending the meetings
and may not even be allowed their expenses, is immaterial in
view of the legal principle that every public office is accepted

subject to the duties attached to it, whether the compensation be
adequate or whether there be any compensation at all.

RMH
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Bonds—Corporations—Public Utilities—Where corporation
owning hydroelectric plant leases it to operating company which
is to distribute its product among public, lessor is public utility
under sec. 1797m—1, Stats., but is not, in absence of community
of stock ownership between lessor and lessee, public service cor
poration under sec. 1753—1.

June 21, 1922.

Railroad Commission.

In your letter of June 16 you state that the Chippewa Power

Company, a Wisconsin corporation, is the owner of a water

power site, including a dam erected under a special legislative

franchise, and is engaged in constructing an electric power plant

at the site j that it has entered into a lease of the entire property

to the Wisconsin-Minnesota Light and Power Company for
thirty years at a fixed annual cash rental; that the property

will be operated by the lessee as a public utility for the fur
nishing of electric service to the public in various communities

of Wisconsin; and that for the purpose of financing the project,

the Chippewa Power Company has issued $1,800,000 of bonds

which are now being sold in Wisconsin and elsewhere. You ask

my opinion as to whether, under these circumstances, the Chip

pewa Power Company is (1) a public service corporation within
the stock and bond law, sees. 1753—1 to 1753—22, Stats., or (2)

a public utility within the definition given in see. 1797m—1,
Stats.

1. Whether the stock and bond law is applicable depends on

whether the Chippewa Power Company is a public service cor
poration within the definition thereof contained in sec. 1753—1.

That definition is as follows:

"The term 'public service corporation' when used in sections
1753—1 to 1753—22, inclusive, shall mean and embrace every
railroad, street railway, telegraph, telephone, express, freight
line, sleeping car, light, heat, water, and power corporation, and
all other corporations, excepting towns, villages, and cities, en
gaged in the business of supplying the public, directly or in
directly, with light, heat, power, or water, or in transmitting
telegraph or telephone messages, or in transporting passengers,
freight or express; * *

Under the facts stated in your letter, the Chippewa Power
Company is now, and will continue to be after the new plant
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is completed, simply an owner and not an operator of a hydro
electric plant. Its sole activity during the thirty-year period
covered by the lease will be the receiving of the annual rental
upon the property, and the disposing of the money so received.
Can it be said that the company, under such circumstances, is

"engaged in the business of supplying the public, directly or
indirectly, with light, heat (or) power?"

Unless the lessor and lessee companies are so closely affiliated

that the acts of the one are "indirectly" the acts of the other,

it would seem that the answer to this question must be in the
negative. A company which simply owns an electric generating
plant, the possession, control, maintenance and operation of the
plant being entirely in the hands of the company's lessee, is no
more engaged in the business of supplying electric current to
the public than the owner of a building is engaged in the bank
ing business simply because he leases his building to a banking
corporation.

It is entirely permissible, however—particularly in view of
the word "indirectly" contained in the statute—to look behind

the corporate forms and names and investigate the true rela
tionship between the lessor and the lessee before concluding
that the lessor is outside of the scope of the statute.

In XJ. S. V. Union Stock Yard and Transit Company, 226 U. S.

286, the supreme court of the United States held that a stock
yards company was a "common carrier" engaged in "trans
portation" under the following circumstances: The company
was incorporated with power to operate a stock yard, a hotel
and a railroad. It operated all three businesses up to 1897, and

then it leased the railroad to a separate corporation which is
referred to in the decision as the junction company. Thence

forward the stock yard company had no part in the actual oper
ation of the railroad, but it received as rental under the lease
two-thirds of the profits of the junction company. Practically
all of the stock of the junction company and over 90 per cent

of the stock of the stock yard company were owned by a corpora
tion referred to in the opinion as the investment company. In

reaching the conclusion that the stock yard company, as well as

the junction company, was a common carrier engaged in trans-
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portation, and hence was obliged to conform to the interstate
commerce act with reference to tariffs and reports, the court
said (p. 306):

"We think that these companies, because of the character of
the service rendered by them, their joint operation and division
of profits and their common ownership by a holding company,
are to be deemed a railroad within the terms of the act of Con
gress to regulate commerce, and the services which they perform
are included in the definition of transportation as defined in that
act. It is the manifest purpose of the act to include interstate
railroad carriers, and by its terms the act excludes transporta
tion wholly within a state. In ̂ iew of this purpose and so con
struing the act as to give it force and effect, we think the Stock
Yard Company did not exempt itself from the operation of the
law by leasing its railroad and equipment to the Junction Com
pany, for it still receives two-thirds of the profits of that com
pany and both companies are under a common stock ownership
with its consequent control."

The effect of the decision is that the lessor continues to be en
gaged in the business of transportation, notwithstanding a
lease of all its property to an operating company, where the
lessor and the lessee are under common ownership, and the
rental under the lease consists of a percentage of the lessee's
profits.

The Vnion Stock Yard case comes nearer to authorizing an
affirmative answer to the question now before us than any other
authority I have been able to find; yet upon analysis of the two
situations, it seems clear that the facts of the present case differ
from those of the Stock Yard case on the very points on which
the decision of the court was based. In the first place, there is
nothing in your statement of facts to indicate a common owner

ship of the lessor and lessee companies in the present ease, or in
deed, any connection whatever between them except through the
lease itself. The facts as given to me by the attorneys for the
company are that all of the voting stock of the lessee is owned by
the American Public Utilities Company, and that all of the vot
ing stock of the lessor is owned by certain individuals who also
own about one-eighth of the voting stock of the American Pub
lic Utilities Company. While in some eases the actual owner
ship of as little as one-eighth of the stock of a corporation may,
through family relationships, voting trusts, or other special
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circumstances be equivalent to an actual control of the corpora
tion, it cannot be said that that is a usual situation, or that the
existence of such a situation is to be presumed. It must be held
that upon the facts now at hand, no common control of the two
corporations has been shown to exist. Secondly, the rentals re
ceived by the lessor company do not vary with the profits of the
lessee, but are fixed in amount and payable without any contin-
gMicies. The lessor is not interested in the success or failure of
the lessee except to the same extent that any lessor depends for
his fixed cash rentals upon the continued solvency and success
of his lessee. In the third place, the lessor in the present case
never was a public service corporation prior to the making of
the lease and the case, therefore, is not one of a public service
corporation attempting to divest itself of its quasi-public char
acter by leasing its property. Up to the time the lease was
made, the Chippewa Power Company owned the power site and
the dam, but had no machinery for utilizing the power. Under
its franchise (ch. 172, laws of 1903) it had a free choice as to
whether the power when utilized be devoted to private milling
or manufacturing purposes or to the service of the public.
We have, then, in the present case a private corporation which

has never been a public service corporation, making an out-and-
out lease of its hydroelectric property to a public utility corpora
tion for a fixed cash rental, neither of the corporations being
controlled by the other, or common owners of the stock of both.
Under these circumstances, neither the Union Stock Yards case
nor any authority I have been able to find would warrant the
cmiclusion that the Chippewa Power Company is or will be
"engaged in the business of supplying the public," even in
directly, with light, heat or power. The function of the words
"directly or indirectly" in statutes and contracts is usually held
to be the prevention of evasions through the use of dummy
corporations or other similar agencies. Attorney General v.
N. Y. JV. II. H. B. Co., 84 N. E. 737, 742, (N. Y.); Nelson v.
Johnson, 36 N. W. 868, (Minn.) ; Guerand v. Bandelet, 32 Md.
561. Were such a situation shown in this case, I believe the
Chippewa Power Company might well be held to be a public
service corporation within the meaning of the stock and bond
law; but under the facts as they are made to appear, I cannot
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reach the conclusion that the company is, or will be, during the
term of the lease, engaged in supplying the public, directly or
indirectly, with light, heat or power.
Prom this it follows that the bonds issued by the Chippewa

Power Company are not, in my opinion, subject to regulation by
the commission under the stock and bond law. It appears that
the bonds are listed on the Boston Stock Exchange, and are,
therefore, exempt from the operation of the securities law. Sec.
1753—49, subsec. 1, par. (d). It follows that the commission

has no authority over the issuance or sale of these securities.
2. When we come to the question whether the Chippewa

Power Company is a public utility, we are dealing with a very
different statute from the one just considered. Sec. 1797m—1
defines a public utility as follows:

"The term 'public utility' as used in sections 1797m—1 to
1797m—109, inclusive, shall mean and embrace every corpora
tion, company, individual, association of individuals, their
lessees, trustees, or receivers appointed by any court whatsoever,
and every town, village, or city that now or hereafter may own,
operate, manage, or control any plant or equipment or any part
of a plant or equipment within the state, for the conveyance of
telephone messages or for the production, transmission, delivery,
or furnishing of heat, light, water, or power either directly or
indirectly to or for the public, or that now or hereafter may own,
operate, manage, or control, any toll bridge."

To come within this definition, it is not necessary that the
corporation shall be "engaged in the business of supplying the
public" with service as in the case of the stock and bond law.
The company is a public utility if it merely

"owns • • • any plant • • * within the state • • •
for the production • * • of heat, light, * • • or
power, either directly or indirectly to or for the public."

Under the lease made by the Chippewa Power Company, the
plant which it owns is to be used for the production of heat, light
and power for the public. As long as the power was idle, as
long as it lay within the choice of the Chippewa Power Company
to devote its property to either public or private use, the com
pany was not a public utility, because its plant was.not a plant
for the production of electric current for the public; but as soon
as the company by contract with a public utility definitely de-
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voted its property to the production of electric current for that
public utility, the property became a plant for the production of
heat, light and power for the public. The distinction between
the public utility law and the stock and bond law lies in the
fact that the latter statute covers only corporations that actually

engage in the furnishing of service to the public, while the public
utility law expressly includes all corporations that own plants
for the furnishing of service to the public.
On this point, the public utility statute is so clear that no

construction or inquiry into legislative intent would seem to be
required. The language of the statute, as the supreme court
said in Calumet Service Company v. Ghilton, 148 Wis. 334, 348:

n* • • plainly designed to cover every conceivable
situation of the existence of an industry of the nature men
tioned. No room was left for controversies over technical owner
ship or capacity to own. The purpose was to encompass the
physical situation,—to deal with the condition whatever it
might be, and the person, natural or artificial, whatever might
be the particular relation of the person, or persons, natural or
artificial, to the physical situation or condition, whether that of
owner, operator, manager or controller, and give thereto the
status of a public utility.''

The recent case of New Street Bridge Company v. PuUic
Service Commission, 114 Atl. 378 (Pa.), cited to me by the
company's attorneys on this point, does not favor their conten
tion. There the court distinctly held that the owner of property
devoted to the public service was still a public utility, though
it might lease all of its property to some one else. The point on
which the court used language that seemingly limits the author
ity of the commsision was in deciding what portions of the Penn
sylvania utility law were, and what portions were not, applic
able to a public utility which was a mere lessor. That question
it not involved in the present inquiry and no opinion is ex
pressed upon it. Counsel cited the decision of the Illinois Public
Service Commission in O'Neil v. Marseilles Land and Water
Power Company, P. U. R., 1919 D, 732, where that commission
appears to hold that, in spite of statutory language similar to
that of our public utility law, the owner of a water power who
leases a portion of it to a public utility is not himself a public
utility. On that particular point, the decision of the Illinois
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commission appears to be out of harmony with its practically
contemporaneous decision in Re Central Illinois Public Service

Company, P. TJ. R. 1919 B, 833, and Re East St. Louis L. i& P.
Co., P. U. R. 1919 E, 379, and appears also to be based on a
Vermont ease, Avery v. Vermont Electric Company, 54 Atl. 179,
where the court was not dealing with a regulatory statute at all,
but was simply deciding whether the furnishing of electricity to
a railway company was a public use in the absence of statute.
For the reasons stated, it is my opinion that the Chippewa

Power Company is a public utility within the definition thereof

in sec. 1797m—1. Under the decision of our supreme court in
Kilbourn City v. Southern Wisconsin Power Company, 149 Wis.
168, 180-181, the company's status as a public utility is not
postponed to the time when its plant actually begins generating
current, but covers the period of construction as well.
RMII

Publi-c Officers—Alderman—Railroads—Passes—Where city
official is employe of railroad company, see. 4552a, Stats., pro
hibits use of pass by his wife if such pass is obtained at. his re
quest or for his advantage.

Circumstances under which pass may be used by public offi
cial who is also railroad employe depends entirely on nature of
duties imposed upon him bj' railroad company.

June 21, 1922.
Railroad Commission.

In re Your Pile No. 32242-CDS.

In your letter of June 20 you ask my opinion on five questions
with reference to the use of free transportation on railroads as
affected by sec. 4552fl, Stats.

1. Can the wife of an alderman use a pass if her husband is
an emploj'e of the railroad company?

Sec. 1797—8, subsec. 2, authorizes the giving of free trans
portation to members of the families of railway employes. Sec.
4552a prohibits the giving of free transportation to any public
officer or employe, candidate for public office, or member or
employe of any political committee,

"or to any person at the reqfiest or for the advantage of all or
any of them."
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Thus a railway company cannot give a pass to the wife of an
alderman at his request or for his advantage. If a request is
made of the railway company by the wife herself and not by
the alderman, the railway company is still prohibited from giv
ing the pass, if its use will be "for the advantage" of the alder
man. Whether such use is for his advantage is a question of

fact in each case and no general answer can be given with re

spect to it.

2, Where the employe who is an alderman has worked for
the company for forty years, is there any question about his
right to use a pass while engaged on company business?
The period of his service is not material in determining his

right to use a pass. Sec. 4552a expressly exempts from its pro

hibitions the use of a pass by any person

"in the performance of his duties as an employe of the railroad
issuing the same."

"3. Is such an alderman employe, if he is an engineer on that
particular railway, engaged in company business if he goes from
Madison to Milwaukee or Chicago to have his eyes tested?
"4. Is such an employe rightfully engaged in company busi

ness if such employe uses such pass for the purpose of attending
the funeral of another employe of the company ?
"5. Is such employe engaged rightfully in the companj'^'s

business if such employe uses said pass when he is relieved at a
distance from his usual stopping place because of the sixteen-
hour law?"

Whether the employe is engaged in company business in any
of these cases is immaterial. The statute permits the use of the

pass only

"in the performance of his duties as an employe of the rail
road."

I cannot answer any of the que.stions 3, 4 or 5. The statute

plainly confines the use of the pass to the performance of the
employe's duties. Whether it is his duty to have his eyes tested,
or to have them te.sted at Chicago or Milwaukee instead of at

home, or to attend the funeral of a brother employe, or to return
to his home on being relieved under the sixteen-hour law, are all
questions that depend upon the rules of the railroad company.
The exemption in the statute does not cover travel that merely
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has some relation to the employe's work; it covers only travel
in the pe7'formance of his duties. Not knowing what duties the
railroad company has imposed on the employe in question, I of
course cannot state whether the use of the pass in the cases
referred to is lawful or not.

RMH

Education—Transpoidation of Pupils—^Where parent living
more than two miles from schools both in his home district and

in adjoining district elects to transport his children to latter
school, home district is liable to him for statutory charge for
such transportation.

June 22, 1922.
Honorable John Callaiian,
'  State Superintendent of Puhlic Insti'uction.

In your letter of June 20 you ask whether it is the duty of
the school district to pay for the transportation of children to
a school in an adjoining district where the children reside 2]^
miles from the school in the home district and the same distance

from the school in the adjoining district, and their father
transports them to the latter school.

In my opinion, it is the duty of the home district to pay the
father for the transportation of the children, unless the home
district has offered to transport the children to its own school,
and the father has rejected the offer. While the father in this

particular case is not entitled to call upon the home district
under see. 40.29, subsee. (4), par. (c), to pay tuition for his
children, because hi.s home is not one-half mile nearer the school

in the adjoining district than the school in the home district, the
statute relating to transportation, which is sec. 40.16, subsec.
(1), par. (b), does not contain the half-mile limitation. Its

language is clear, and precisely fits this case:

*  * In any school district where the electors have
failed or refused to provide transportation for cJiildren living
more than two miles from the school in the home district and
from a school in an adjoining district, the parent or guardian
of any such child may transport him to and from school in the
home district or to and from a school in an adjoining district,
and shall he paid for such services hy the district in which he
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resides at the rate of forty cents per day for each child so trans
ported, provided the child while being so transported attended
school for not less than five months."

RMH

Criminal Law—Municipal Corporations—Ordinances—Public
Officers—Mayor—Attorney who is mayor of city must not de
fend person who is charged with violation of city ordinance or
state criminal law. If he does so, he is liable to disbarment.

June 22, 1922.

"Warren B. Foster,

District Attorney,

Hurley, Wisconsin.

In your letter of June 17 you state that in a prosecution on
the part of the state for an aggravated assault which took place
in the city of Hurley and which involved a breach of the peace
as well as great bodily harm to one of the participants, you in
quire whether the mayor of the city of Hurley, who is a duly
licensed attorney, may appear as counsel on behalf of the ac
cused.

Under sec. 62.09, subsec. (8), par. (a), it is provided:

"The mayor shall be the chief executive officer. He shall
take care that city ordinances and state laws are observed and
enforced and that all city officers and employes discharge their
duties.''

This duty of the mayor to take care that city ordinances and
state laws are observed and enforced is inconsistent with the
duty that he owes to a client who has violated a city ordinance
and a state law. An attorney cannot represent conflicting in
terests. It would be in violation of the duty of the attorney
which he owes to a client to do so. It is his duty as mayor of
the city, when knowledge comes to him that a certain person has
violated the law, to see to it that the law is enforced and prosecu
tion is brought for its violation. In defending a person who is
charged with the violation of a city ordinance or a state law,
knowledge may come into his possession of such violation, which
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his duty as mayor would require him to cause to be prosecuted.
To represent conflicting interests is cause for disbarment.

6 C. J. 590, par. 49.
I am of the opinion that a mayor of a city cannot act as attor

ney for a defendant who is charged with violating a city ordi
nance or a state law, and that such action would be cause for

disbarment.

JEM

Detective Agencies—One conducting night watchman service
is not detective as contemplated by sec. 1636—12m, Stats.

June 22, 1922.
Honobable Lancelot A. Gordon,

Assistant Secretary of State.

In your recent letter you quote from communication which
you say you received from Milwaukee, as follows:

"I am conducting a night watchman service exclusively. I
have done no work coming under the heading of the detective
line, such as the law making body of our state had in mind when
they passed the act under ch. 444, laws of 1919, to wit: Shadow
ing, investigating, in civil and criminal matters, placing spies
in factories and other places, etc.
"For the obvious reason that the stores cannot afford to em-

play a watchman individually, we lay out a territory sufficiently
large to keep a man busy. This man lights up and puts out
lights in the show windows, tries the doors, front and rear, and
otherwise watches for fire and burglary. He reports a fire at
the alarm box, and a burglary to the police.
"We also have night watchmen in factories, all being con

trolled by signal boxes and otherwise. In fact we do the same
work that thousands of individual watchmen do throughout the
state. Our watchmen have no detective ability."

You inquire if the above service should be classed as a detec

tive agency.
Ch. 444 creates sec. 1636—12m, Stats., relating to the regula

tion of private detective agencies. The said statute does not in

any way contemplate the regulation of services such as is ordi

narily performed by a night watchman.
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While a night watchman as any other citizen, may as an inci
dent to his employment have occasion to do work which is the
work of a detective, this does not make him a detective such as

the legislature had in mind when it enacted said statute.
JEM

Public Health—Municipal Corporations—Cities—Common

council may not divert fund lawfully appropriated by former
council for public health work to other purposes.

June 22, 1922.

Dr. 0. A. Harper,

State Health Officer.

You state the following facts: The council in a certain city
in this state last fall appropriated $2,000 to carry on certain
types of public health work, and employed a public health nurse
with the understanding that she was to be in service for one
year; that this spring a new council was elected which appar
ently is not in accord with public health work and as a result
has voted to discontinue the work of this public health nurse

at the end of the first six months of her employment, and that

it appears that the new council has planned to use a part of the
funds appropriated for public health work for park purposes;

that many of the interested people of such city are insisting on
the fulfillment of the program outlined by the former council.
You ask the opinion of the attorney general as to whether or

not the present council has a right to divert the funds appro
priated by the former council for public health work to other
purposes, and whether or not the present council can annul the
contract made by the former council for the employment of such
public health nurse.

I have had some difficulty in arriving at conclusions which

would enable me to answer your questions on the facts stated by
you. You do not refer to any provisions of the statutes under
which the action taken by the former council was had, but I

assume that such action must have been taken under the pro

visions of either sec. 1416—ISo, or sec. 1411g, Stats., both of

which are contained in the chapter relating to public health.
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See. 1416—13a provides that the common council of any eitj',
whether incorporated under general or special charter, shall

have power to employ obstetrical and visiting nurses.

Sec. 1411(7 provides, among other things, that a local board

of health, health commissioner or health officer of any town,
village or city may employ public health nurses within the limits
of the appropriation made therefor by such town, village or city.
Assuming a fact not stated in your letter, viz., that the former

council, pursuant to its general authority and the authority
given by the sections just quoted, levied, or provided for the
apportionment of the funds raised for city purposes by a tax
levy, the amount stated by you for the purpose of public health
work, and either itself authorized the making of a contract with
the individual referred to in your letter, as public health nurse
for the period of one year, or such nurse was employed by the
board of health, health commissioner, or health officer of the city,
with reference to such appropriation, I am of the opinion that
the present council has no power to divert the funds so raised

and appropriated to other purposes.
I base this opinion upon the provisions of subdivision (b) of

sec. 62.12, subsec. (6), which expressly provides that the council
shall not appropriate, nor the treasurer pay out funds appro
priated by law to a .special purpose except for that purpose, and
the decisions of the supreme court in Weik v. Wausau, 143 Wis.
645; Oconto City W. S. Co. v. Oconto, 105 Wis. 76; Rice v".
Milwaukee, ICQ Wis. 516.

The latter two cases hold that irrespective of special statutory
provisions, a fund raised by a city for a special purpose is a
trust fund and cannot lawfully be diverted from the purpose for
which it was raised. And Weik v. Wausau holds that the ap
portionment by the city council of moneys raised by taxation
for city purposes into special funds is an appropriation by law,
and comes within the inhibition of the provisions of the statute
which is now par. (b), subsec. (6), sec. 62.12.
The question as to whether or not the nurse employed by the

city has an enforceable contract is a question of private right
and upon which we express no opinion.
I trust that this information will, when you have ascertained

the exact facts involved, give you the information you seek.
PEB
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Bridges and Highways—Regulation of Traffic—Erection and
maintenance of so-called "silent policemen" in center of street
intersections on state trunk highway within municipality is
within power of such municipality.

Municipality, and not county, is liable for any damage caused
to vehicles by reason of negligence in maintenance of silent
policemen.

Approval or nonapproval of county state road and bridge
committee or of state highway commission immaterial.

June 22, 1922.
Highway Commission.

You ask, in your letter of June 13 for a construction of the

law on the installation, in certain cities, of so-called silent police
men at the center of street intersections, projecting from only a
few inches to four feet above the surface of the street, and sub
mit the following questions:

"1. Has the local board, whether it be a city council, a village
or town board, authority to permit the installation of these
silent poUcemen on state trunk highways, over the protests of
the county state road and bridge committee or the state highway
commission ?
"2. If such installations are made by the local board, who is

responsible if an accident occurs due to the presence?
"3. Is such responsibility changed by the disapproval or

lack of approval by the state highway commission, or the county
state road and bridge committee?"

I can find nothing in the .statutes which gives either the state

highway commission or the county state road and bridge com
mittee any control over the subject of the use of state trunk

highways or the regulation of traffic thereon, except that the
highway commissioner has power- to suspend travel thereon over
such portions of the same as may be under construction or re
pair. Subsec. 7, sec. 1317m—6.

The erection and maintenance of so-called silent policemen
at street intersections is, in my opinion, strictly a police regula
tion, and within the plenary power and authority granted to
common councils in cities by subsec. (5), sec. 62.11; and prob
ably also to village boards under sec. 61.34, and to town boards
in towns of 500 or more population and containing one or more
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incorporated villages which have been authorized to exercise the-
powers of villages by appropriate resolutions under the provi
sions of subsec. (13), sec. 60.18, and subsec. (13), sec. 60.29.
County boards, by subsec. (11), sec. 59.07, are given general

powers to regulate traffic on any highway maintained at county

and state expense; but this power, when exercised, as to such
highways as are also streets in municipalities mentioned above,
probably must yield to the paramount control of the governing
bodies of such municipalities. See 28 Cyc. 853, and cases there
cited. Neither your statement of facts nor your questions, how
ever, involve the power of county boards in the matter, and
this reference to regulation by county boards is made in passing
only.

It is, therefore, my opinion that your first question must be
answered in the affirmative.

Your second question is answered, I think, by the express

provisions of the statute (subsec. 5, sec. 1317) quoted by you.
If by the manner of installing or maintenance of these "silent
policemen" at the center of street intersections, a liability in
law exists in any particular case because of damage suffered by
reason of a vehicle coming in contact with one of them, the

liability in my opinion would be that of the town, city or village

by whose authority the same was installed and is maintained.

Assuming that these silent policemen are properly illuminated
at night, it is very probable, in my opinion, that the driver of a
vehicle striking one of them would be held guilty of such negli
gence in violating the law of the road (which they are designed
to aid in enforcing) as would defeat any action to recover for
damage caused to such vehicle.
From what has been already said, it follows that your third

question should be answered in the negative.

FEB
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Bridges and Highways—Relocation of State Trunk Highway
—Eminent Domain—Notice of application to county judge need

not be given to mortgagee of lands taken for relocation of por
tion of state trunk highway under sec. 1317w—7, subsec. 2, pars,
(a) and (b), and sec. 1317m—6, subse'c. 3, Stats.
In absence of appeal by owner of land taken from award of

county judge, mortgagee must enforce his rights in award
against mortgagor personally; release of mortgage not necessary.

June 22, 1922.

Arthur W. Prehn,

District Attorney,

Wausau, Wisconsin.

You request the opinion of the attorney general on the fol

lowing questions:

1. In acquiring lands necessary for the relocation of a portion

of the state trunk highway system by the exercise of the right
of eminent domain, under the provisions of pars, (a) and (b),

subsec. 2, see. 1317m—7, and subsec. 3, sec. 1317m—6, is it
neeessarj' that the notice of the application to the county judge

there provided for be given to the mortgagee of the lands sought

to be taken and affected by such relocation, and that such mort

gagee be made a party to the proceedings ?

2. What are the rights of the mortgagee in the amount of the

award made in such proceedings, considered with reference to
the question of whether or not the public will get good title to

the lands taken for highway purposes in case he is not made a
party and no release is obtained from him?

At first blush these questions are not easy of answer.
The statutes in question are silent as to any requirement of

notice to a mortgagee, or other lien holder, or party having inter
ests in the land involved, other than "the owner."
Par. (b), subsec. 3, sec. 1317m—6, reads, in part, as follows:

"In ease the county committee and the owner of the private
premises cannot agree * * * such committee may acquire
the same in the name of the county for the public use indicated,
by exercising the right of eminent domain in the following man
ner: They may, upon • * * notice * • * to such
owner * • * apply to the county judge * • • to ap
praise the value of the property sought to be taken. • * *
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such judge shall hear the parties * * *' make his award
•  * • and file the same in his office. The county committee
may then pay the sum awarded to the owner, or tender the same,
and in case of refusal to receive the money, dex)osit it with the
county judge for such ow7ier's use and give him written notice
thereof, and the iitle to the property and rights sought to be
acquired shall therenpo7i vest in the coimtif * * ♦ and such
committee may cause a certificate under the hand and official
seal of such judge, stating the facts, to be recorded in the office
of the register of deeds, which shall be notice to all persons
thereof. * * * jf the owner shall deem himself aggrieved
for any reason he may proceed for redress in the manner and
the time hereafter indicated, Q7id m no other. At any time
within five days after the notice of the award, such owner may
file with such judge a notice of appeal to the circuit court,
whereupon such judge sliall promptly certify all the papers in
the proceedings to such court and thereupon such matter shall
be regarded as at issue, and the proceedings shall be the same as
in the case of an appeal from an award in railroad condemna
tion proceedings, except as herein otherwise provided."

Sees, 32.11 to 32.13, inclusive, are the sections of the statute

prescribing the procedure on appeal in railroad condemnation
proceedings, and which provide that any party to a condemna

tion proceeding may appeal, and that if any defect of title to
or incumbrance upon anj' parcel of land is suggested upon any

appeal, or if any person petitions the court in which an appeal is
pending setting up a claim adverse to the title set out in the
petition to the premises involved and to the money or any part

thereof to be paid as compensation for the property taken, the
court shall thereupon determine the question so presented.

It will be noted that the statutes prescribing the procedure in
condemnation of land for highway purposes, above quoted, pro
vide for notice to the owner onlj', and that the owner only has

the right of appeal.

In Connell v. Kanhauna, 164 Wis. 471, a statute providing a

proceeding for the aciiuirement by a municipality of an existing
utility was held to be in the nature of a condemnation proceed
ing, and the question of notice to lien holders was directly in
volved. The court said (pp. 488, 489) :

"But it is said that the proceeding cannot be sustained as one
in the nature of a condemnation proceeding, because as the law
stood at the time there was no provision requiring that notice
be given to lien holders, and Davis v. La C. d- M. B. Co., 12 Wis.
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16; Kennedy v. M. <& St. P. U. Co., 22 Wis. 581; Wooster v.
S. R. v. B. Co., 57 Wis., 311,15 N. W. 401; and Siamnes v. M. &
S. L. R. Co., 131 Wis. 85, 109 N. W. 100, 925, 111 N. W. 62, are
cited to our attention as sustaining this proposition. While
there is a remark in the Davis Case which tends to support the
view that a valid condemnation can only be had where the per
sons interested in the property, including mortgagees, are before
the court, a study of Jill the cases convinces us that what was
being dealt with and what was in the mind of the court was the
matter of condemnation by railroad companies under special
charters or general laws, all of which contaiji provisions similar
to the provisions of sees. 1846 and 1847, which require that
notice be given to the owner and to persons interested in the
premises. We think the decisions in these cases are referable
to the statute law and do not decide that there can be no valid
condemnation except upon notice to lienliolders; especially so
in view of the fact that other statutes relating to the exercise of
the power of eminent domain which require notice to the owner
only liave stood unchallenged for fifty years. Under sees. 605-
609 and subsec. 9, sec. 1494/—3, Stats., providing for condemna
tion directly by the state, ten days' notice of the application for
commissioners is required to be served upon the owner or given
by publication. Five days' notice of the meeting to fix com
pensation is provided, which may be served personally upon the
owner or by leaving it at his abode. By sees. 694c, 694e, and
sub. 3, sec. 1317m—6, Stats., counties may condemn for all
county purposes on notice to tlie owner only. Sec. 895, Stats.,
and subsequent sections authorize villages to exercise the right
of eminent domain on notice of the proceedings and meetings
to the owner or occupant. Sees. 1265, 1266, and 1267, Stats.,
authorize towns to condemn lands for highway purposes on no
tice to all the occupants. Sees. 1379—3 and 477-484, Stats.,
authorize condemnation by school districts and for drainage
purposes upon notice to the occupant and owner. So statutes
for taxation provide for notice to the oivner only. While there
is a conflict of authority, there are many cases holding that such
statutes are not unconstitutional for failure to require notice
to lienholders. Fitchpatrick v. Botheras, 150 Iowa, 376, 130
N. W. 163; Harkins v. AshevUlc, 123 iV. C. 636, 31 S. E. 853;
Kinnie v. Bare, 80 Mich. 345, 45 N. W. 345; Goodrick v. Board
of Comm'rs, 47 Kan. 355, 27 Pac. 1006; Baldwin v. Moroney, 173
Ind. 574, 91 N. E. 3; Ban Claire v. Ban Claire W. Co., 137 Wis.
517, 533, 119 N. W. 555."

Under the reasoning of the supreme court decision quoted
from, as applied to the statutes in question here, I am of the

opinion that your first question must be answered in the nega

tive.
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Upon your second question I find in 20 C. J. 856-859, the fol

lowing statement:

"The courts are not agreed as to the proper disposal of the
compensation when mortgaged property is taken or injured
under the power of eminent domain. In many cases it is held
that the mortgagee is an owner or person interested in the
property and, as such, entitled to compensation from the con
demning party to the extent of his interest, and the same rule
applies to an assignee or grantee of the mortgage. Notwith
standing the weight of authority supports the doctrine stated,
there are authorities holding that, in the absence of a statute
providing for compensation to the mortgagee, the mortgagor
may recover the full amount of the compensation without regard
to the mortgagee, tlie latter having his remedy against the mort
gagor ; although this would seem, in some instances at least, to
depend on the question whether the mortgagor or the mortgagee
is in possession. It is generally held, however, that the award
is a substitute for so much of the mortgaged property as is ap
propriated for public use, and that the mortgagee has in equity
a lien on. the award to the extent of the mortgage debt, or to the
extent of the deficiency where there has been a foreclosure sale,
and a formal release of the mortgage is not necessary."

Connell v. Kmiltauim, hereinbefore quoted from, and other
Wisconsin eases are cited in the notes.

In the absence of an appeal by the owner from the award of
the county judge, it is my opinion that the mortgagee would
have to seek his remedy against the mortgagor for his propor
tionate share of the award by some appropriate method. In
case there should be an appeal to the circuit court, then probably
under the provisions of sec. 32.13 a mortgagee could have his
rights in the award determined by the circuit court.
I think the above answers your second question as fully as it

can be answered in the absence of a specific holding by our own
court on the precise question involved.
PEB
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Taxation—Income Taxes—County board has no authority to

refund illegal income taxes paid under protest, except, possibly,

county's share thereof.

Taxpayer's remedy is by filing claim against town, city, or

village and enforcing same by action under provisions of sec.
74.73, Stats., or by common law action to recover tax.

June 22, 1922.
Tax Commission.

In your letter of June 7 you say:

"A is assessed an illegal income tax and the same is re--
turned to the county treasurer delinquent, and by him turned
over to the county sheriff for collection. A pays the tax to the
sheriff under protest. We would like your opinion
" (1) As to whether the county board has authority to refund

.said illegal tax on a proper presentation of the facts, and upon
approval of the assessor of incomes who made the assessment,
and

" (2) If the county board is without authority in the premises,
what relief has AV

(1) In my opinion, the county board has no authority to re

fund the tax, except possibly the 20% thereof which belongs to

the county. The sheriff collected the tax for the county treas
urer, and the situation is the same as if the county treasurer

collected it without the aid of the sheriff.

Sec. 71.19 provides that income taxes returned delinquent

shall not be charged to the county, nor credited to the town,
city or village returning the same,—siibsec. (1)—and that the

county treasurer shall account for and pay such delinquent
taxes collected by him upon the basis provided by the statute

to the state treasurer (10%) and to the several town, city and
village treasurers entitled thereto (70%) quarterly thereafter,—

subsec. (2). He retains the county's share (20%).
It seems to me plain that under these provisions the county

board has no right of control over the delinquent income taxes
collected by the county treasurer, except as to the county's

share. It is not like the collection of delinquent personal prop
erty taxes which, on the return thereof by the town, city and

village treasurers, are credited to the town, city or village re-

y
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turning the same, and are charged to tlie county and belong to

the county. Sec. 74.19, Stats., and Kcllogg v. Supervisors, 42
"Wis. 97.

In addition to sec. 71.19, you call my attention to sec. 71.18,

subsec. (4), sees. 74.73 and 74.64, Stats.
Sec. 71.18, subsec. (4), among other things, provides in eflEect

that ail laws not in conflict with the income tax laws relating to

the compromise or cancellation of illegal taxes, and the refund

ing of moneys paid thereon, shall be applicable, but that no

town or village board, or common council, nor the county officers

specified in sec. 75.60 shall compromise or cancel any income

tax or any part thereof, or refund any moneys paid thereon

without the written approval of the assessor of incomes, or of
the tax commi.ssion who made the assessment.

Note that these provisions do not mention the county board,
but only the county officers specified in sec. 75.60, and the gov
erning boards of towns, villages, and cities.

Sec. 74.64 provides that if any person within two years after
the payment of any state or county tax can satisfactorily show
to the county board that the same was improperly assessed, or
was paid by mistake when it was not justly chargeable, the said
board shall order the same to be repaid by the county treasurer,
and if the tax so refunded, or any portion thereof, be properly
chargeable to any town, city or village, it shall be so charged.
It is my opinion that this jjrovision authorizing county boards
to refund state and county taxes is not intended to apply to,
and does not include authority to refund income taxes.

Sec. 75.60 provides for the compromise of taxes which have
been returned as delinquent, and which are claimed to be illegal,
by the county treasurer, county clerk, and district attorney;
but as has already been stated, delinquent income taxes which
have been paid to or collected by the county treasurer do not
belong to the county as do personal property taxes so collected,
and in any case, it would not seem that these county officers
have any authority to act after the tax has been actually col
lected and paid.
(2) In my opinion, the taxpayer's remedy is by filing a claim

against the town, citj'' or village, and by action if such town, city
or village shall fail or refuse to allow the claim pursuant to the
provisions of sec. 74.73, Stats.
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This statute provides for the proper apportionment of the
amount refunded by the town, city or village, either as a result
of its own action, or pursuant to any judgment which may be
recovered against it, together with the proportionate share of
the costs of suit, and the allowance of credits therefor by county
and state treasurers on the settlement for the taxes of the en
suing year.

The taxpayer also has his common law remedy to recover the
tax, and he must follow that remedy where the assessor of in
comes or the slate tax commission has not in writing approved
his claim as required by sec. 71.18, subsee. (4). Field v. MU-
waulcee, 161 Wis. 393.

PEB
■1^'

Railroads— Person occasionally taking passengers
for hire to some particular place in his automobile is not within
definition of bonded carrier in see. 1797—62, Stats.

June 23, 1922.
Henry J, Boiin,

District Attorney,
Baraboo, Wisconsin.

In your letter of June 17 you ask whether the owner of an
automobile who occasionally takes a passenger for hire to some
point to which the passenger may desire to go, is required to
take out a license as a bonded carrier under sec. 1797—>62, Stats.

The statute to which you refer applies only to motor vehicles

"affording a means of local, street or highway transportation
similar to that afforded by street railways, by indiscriminately
accepting and discharging such persons as may offer themselves
for transportation along the course on which such vehicle is
operated or may be running."

The facts stated by you do not fit this situation and your ques
tion is, therefore, answered in the negative. This department
has given numerous official opinions to the same effect. See IV
Op. Atty. Gen. 709, 876; V Op. Atty. Gen. 332, 726; VII Op.
Atty. Gen. 418.
RMH

' -iS
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Education—Blind—Under see. 47.08, Stats., giving of finan

cial aid to blind is limited to those who require '' rehabilitation.''

June 23, 1922.

Board of Control.

In your letter of June 3 j'ou state that a certain individual
has applied to the state bureau for the care of the blind for the
benefits provided in sec. 47.08, Stats.; that he has property and
a small business, and that, to quote from your letter, ''he does
not come strictly within the class intended by the statute, as
we understand it." You ask my construction of the law with
reference to his right to a benefit. As I construe your letter,

the question raised is simply whether a blind person who owns
property and has a business, and who at the same time comes
within the specific qualifications fixed by sec. 47.08, can be
denied financial assistance by the board.

Prior to 1921, sec. 47.08 provided for the payment of a fixed
amount, in the discretion of the county board, to blind or blind

and deaf persons possessing certain qualifications with reference

to age, physical condition, and income. The payment was fixed
at a definite figure for blind persons having an income of less
than $50, and at a lower figure for those having an income be

tween $50 and $250. No aid was provided for persons whose
income exceeded $250 per year.

In 1921, this statute was changed so as to pi'ovide that per
sons possessing the same qualifications as under the old law

"shall be entitled to receive" from the county of their residence,

a benefit not to exceed certain amounts fixed in the statute,

which benefits

"shall be paid at such times, in such manner and amounts and
for such periods as the state bureau for the care of the blind
shall from time to time determine as most likely to assist in
the rehabilitation of such blind, or blind and deaf persons."

By these changes in the statute, the county boards are eliminated
from the process of administering the law, the amount payable is^
designated at a maximum rather than a fixed sum, and language

is used which, on its face, woidd seem to create an absolute right

to a benefit, and at the same time the amount thereof is left
to the state board to fix in such manner as will assist in the

"rehabilitation" of the blind person.
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The question, therefore, is whether, under the present statute,
a person possessing the designated qualifications is entitled to
some financial aid under all circumstances, or whether his right
to it depends on the judgment of the board as to his need for

rehabilitation. The two portions of the statute are not entirely •
consistent in this respect. The first portion says that the blind
person shall be entitled to receive a benefit not to exceed a cer
tain amount, and the second portion says that the amount to be
paid shall be such as tiie board finds most likely to assist in his
rehabilitation. What is the board to do with the ease of a blind

person who, while possessing the qualifications as to age, resi
dence and income, is not in need of rehabilitation? Or can it be

said that all blind persons do need rehabilitation?
To answer the question, it is first necessary to know what is

meant by "rehabilitation." The word is new to our statute
law, but it has become very familiar in common speech during
the past few years, and particularly since the war. In the Wis
consin rehabilitation law passed in 1921 (sec. 41.215, Stats.)
it is defined as "the rendering of a physical handicapped person
fit to engage in a remunerative occupation." This law deals
entirely with vocational rehabilitation and, therefore, its defini
tion of the word is so framed as to cover only those processes
which will establish the handicapped person in a vocation. The
general meaning of the word "rehabilitate" is, according to
Webster's International Dictionary:

"To invest or clothe again with some right, authority or
dignity; to restore to a former capacity; to reinstate; to qualify
again;" etc.

In the statute now ilnder consideration, it would seem that

both the dictionary definition and the definition given in the
vocational rehabilitation law are too narrow to conform com
pletely to the legislative intent. If the dictionary definition be
accepted, aid can be given only to assist in restoring the indi
vidual to a condition previously existing, which would mean that
no aid could be given to persons whose physical and economic
condition has always been as bad as it is now. If the definition

of the rehabilitation law be accepted, then aid cannot be given
to blind persons who, because of age, physical infirmities, or
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other reasons are incapable of being trained to a useful occupa-

tidn. To satisfy the intent of the law, a broader definition of
"rehabilitation" would seem to be necessary.

On the other hand, we certainly have no right to give the

word a meaning so broad as to permit aid to be given where it
is not needed. It is quite conceivable that a blind person pos

sessing all the qualifieations as to age, residence, and smallness

of income would liave no real need for the money, as for instance,

in case he was living with, and supported by, a well-to-do rela

tive. This department has held that the support received by a
blind person in such a case is not "income" within the meaning

of the statute. (Opinion to District Attorney Calkins, April 11,
1922.)* Or a ease might exist where an elderly blind person

owning a home, having no dependents, and conducting a small

business which brought him less than $250 per year in net

profits, would still be comfortably supported, within his estab

lished standard of living, by that amount of income. The legis

lature, in using the word "rehabilitation," clearly intended to
restrict the payment of benefits to cases of real need, and had no
intention of providing funds for any and all blind persons with

less than $250 annual income, merely because they were blind.
In my opinion, the reasonable interpretation to be given to

the act is that the earlier part of the statute wliich, standing
alone, would make the blind person's right an absolute one is so

restrained by the latter portion of the act as to limit the bene-

fieiaries to those who have need of "rehabilitation," but that the

word "rehabilitation" should be interpreted liberally enough
to cover broadly the relief of distre.ss among the blind. Such
a construction of the statute would, in my opinion, be in accord
ance with the legislative intent.

To apply this view of the statute to the specific case referred
to in your letter, in my opinion it is within the authority of the
state board to determine, if the facts warrant it, that" the blind
person in question, although he may have less than $250 per
annum income, is not in need of rehabilitation and therefore is

not entitled to receive aid.

RMH

•Page 312 of this volume.
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Appropriations and Expenditures — Bonds — Counties —
County may not issue bonds to aid sufferers from tornadoes or
like disasters.

June 23, 1922.

C. B. W. Ryokman,

District Attorney,

Clayton, Wisconsin.

By your letter of June 21 you requested the opinion by wire
of the attorney general on the following question:

"Can a county board of supervisors, at a special meeting, vote
a bond issue for aid to tornado sufferers?"

I wired you yesterday as follows:

"Opinion following by mail answers your question in nega
tive. ''

Confirming that telegram, you are advised that by the express
provisions of ch. 67, Stats., except in the cases enumerated in
subsecs. (7) and (8), sec. 67.01 (in none of which does your
question fall) counties are prohibited from borrowing money
and issuing bonds or other obligations therefor for any other
purposes than those designated in subsec. (1), sec. 67.04. See
subsec. (1), sec. 67.03.

It is my opinion that by no possibility could any of the pur
poses so designated be construed to include the purpose indicated
in your question.

You will doubtless remember that even the power of the legis
lature to appropriate money for the purpose of such aid was
assailed on constitutional grounds in State ex rel. New Rich

mond V. Davidson, 114 Wis., 563, although the power was up
held by the court as being for a public purpose. Perhaps the
legislature might confer the power on county boards to provide
for relieving the people of the county from the distress occa
sioned by a great public calamity, such as has been visited upon

the people of Polk county (160 Wi.s. 21, 125); but the fact re
mains that it has not done so.

FEE
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Insurance—Foreign insurance company loaning money on
real estate in Wisconsin is not taking rislcs or transacting any
business of insurance in state within sec. 1915, Stats,

June 23, 1922.
Honorable Platt Whitman,

Insurance Commissioner.

In your letter of June 16 you ask whether a foreign life in
surance company which is not licensed to transact the business

of insurance in this state will violate sec. 1915, Stats., if it makes
loans upon real estate in Wisconsin.

Under sec. 1915 it is unla^wful for any foreign insurance com
pany to "take risks or transact any business of insurance in
this state" without a license from your department. In my
opinion, the loaning of money on Wisconsin real estate does
not come within the provisions of this statute. The word
"risks" as used in the statute is obviously intended to apply
only to insurance risks. The loaning of money on real estate,
although an incident of the insurance business, is not peculiar
thereto, and therefore, is not the transaction of an insurance
business. Charter Oak Life Insurance Company v. Sawyer,
44 Wis. 387; O'Connor v. Aetna Life Insurance Company, 67
Neb. 122; Smith v. Local Branch, 77 111. App 469
RMH
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Dairy and Food—PuMic Health—Cheese—Sec. 4601—4a, sub-
sec. (9), Stats., does not establish definition of "cheese" which is
binding upon state in prosecutions brought under sec. 4601—7
for excess moisture in cheese.

Sec. 4601—4a, subsec. (9), in referring to cheese "known as"
American or Cheddar cheese, refers to designation commonly
used in channels of trade, not to process used in manufacture.

Cheese containing moisture in excess of limit fixed in sec.
4601—4a, subsec. (9), is outlawed so far as trade and commerce
are concerned.

June 24, 1922.

Honorable J. Q. Emery,

Dairy and Food Commission.

You have submitted to me four questions with reference to

the statutes regulating the manufacture and sale of cheese. I
shall answer them in their order.

(1) "What is the intended meaning of the word 'cheese' in
the expression 'any cheese' as used in said sec. 4601—7?"

Sec. 4601—7 reads as follows:

"Any firm or corporation who shall, by themselves, their
servants or agent, and any person who shall, by himself, his
servant or agent, or as the servant or agent of another person,
or as the servant or agent of any firm or corporation, manufac
ture for sale or exchange, sell, exchange, offer for sale or ex
change, or have in possession with intent to sell or exchange
any cheese which contains more than the permitted amount of
moisture as provided in subsec. (9), sec. 4601—4a, of the stat
utes, shall be fined not less than twenty-five nor more than one
hundred dollars, or be imprisoned in the county jail not less
than thirty days nor more than four months."

The material portions of sec. 4601—4a, subsec. (9), referred
to in the statute just quoted, read as follows;

"Cheese is the sound, solid, and ripened product made from
milk or cream by coagulating the casein thereof with rennet,
pepsin, or lactic acid, with or without the addition of ripening
ferments and seasoning or added coloring matter and contains,
in the water-free substance, not less than fifty per cent of milk
fat and cheese known as American or Cheddar cheese not more
than thirty-eight per cent of moisture and cheese known as Brick
cheese not more than forty-two per cent of moisture; except that
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Emmenthaler cheese, commonly known as domestic Swiss cheese,
shall contain in the water-free substance not less than forty-
three per cent of milk fat."

Your inquiry raises the question whether sec. 4601—4fl, sub-
sec. (9), or some portion of it, is the legal definition of cheese
for the purpose of sec. 4601—7, so that an article failing to con
form to that definition would not be cheese, and its manufacturer
could not be subjected to the penalty imposed by sec. 4601—7.
To hold that the words "any cheese" in sec. 4601—7 are re

ferable to the whole of sec. 4601—ia, subsee. (9), as a definition
would result in an absurdity. That is, if an article that contains

more than the statutory limit of moisture cannot be cheese at all

because cheese is defined as an article containing only the statu
tory amount, then it is impossible for a person to make "any
cheese" containing excessive moisture and the penalty estab
lished in sec. 4601—7 can never be imposed. The legislature
will not be deemed to have intended such a legal impossibility,
nor will it be held to have done an entirely idle or useless thing
when it enacted sec. 4601—7. The legislative intention, which
is the thing that must govern in the construction of any statute,
is clear; sec. 4601—7 was intended to visit a penalty on any one
who should manufacture or sell the commodity commonly called
cheese, of the various species named in the statute, if it con
tained more than a certain percentage of moisture. The legis
lature did not expect the penalty of sec. 4601—7 to be escaped
upon the plea that because the commodity contained too much
moisture, it was not cheese at all; nor, in mj'^ opinion, was it the
intention that all the other attributes of cheese referred to in
sec. 4601—4a, subsee. (9), must be present before the penalty
fixed in see. 4601—7 could be applied. That is, the statement in
the statute that cheese is the sound, solid, and ripened product
made by coagulating the casein of mill? with rennet, pepsin, or
lactic acid, does not moan that a person who has completed the
manufacture of an article commonly known as cheese, but con
taining, in the particular instance, an illegal amount of mois
ture, could avoid the penalty by showing that his product was
not sound, or was not solid, or was not ripened, or that in its
manufacture the milk was coagulated with something other than
rennet, pepsin, or lactic acid.
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It is my opinion, therefore, that the words "any cheese" in

sec. 4601—7 refer to the article commonly known and regarded
as cheese, whether it does or does not-conform strictly to the

specifications laid down in sec. 4601—4a, subsec. (9). It is to

be borne in mind, however, that as held by our supreme court in

Scoti V. Stat6,171 Wis. 487, the manufacturing process must be

complete before tlie statute can be violated.

(2) "Is that portion of subsec. 9, sec 4601—4a, which reads:
'and contains in the water-free substance not less than fifty per
cent of milk fat and cheese known as American or Cheddar
cheese not more than thirty-eight per cent of moisture and
cheese known as Brick cheese not more than forty-two per cent
of moisture; except that Eramentlialer cheese, commonly known
as domestic Swiss cheese, shall contain in the water-free sub
stance not less tlian forty-three per cent of milk fat' a part of a
definition of cheese or is it a standard to which cheese of the

kinds therein referred to must conform?"

What I have said in answer to the first question indicates my

views upon the second. In my opinion, the language quoted in
your question is not a part of a- definition of cheese, but is a

standard to which cheese of the kinds enumerated is required

to conform.

(3) "Is the meaning of the words 'American or Cheddar'
as used in the expression 'cheese known as American or Cheddar
cheese, not more than thirty-eight per cent of moisture' in the
aforesaid subsec. 9 to be understood as having the meaning of
those terms as used in the channels of trade or as limited to
cheese produced by some technical process in its manufacture?"

It is my understanding that there is a process called the Ched-
daring process in the making of cheese, but that not all cheese

made by this proce.ss is called Cheddar cheese, while on the other
hand, some cheeses are called Cheddar cheese, although the

Cheddaring process is not used in their manufacture. In my

opinion, the statute in referring to cheese "known as" American
or Cheddar cheese clearly directs itself, not to the process of

manufacture, but to the name by which the manufactured prod
uct is known in the channels of trade.

(4) "If cheese known as American or Cheddar cheese con
tains more moisture than the 38 per cent permitted by the afore
said subsection 9, is the excess moisture cheese absolutely out-
la-wed by the terms of section 4601—7?"

as
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Sec. 4601—7 prohibits manufacture for sale or exchange, sale,

exchange, offering for sale or exchange, or having in possession

with intent to sell or exchange cheese containing excess moisture.

So far as trade and commerce is concerned, excess moisture
cheese is absolutely outlawed; that is, it cannot lawfully be
placed in the channels of trade at all. It cannot be said to be

outlawed for aU purposes. Neither its manufacture for pur

poses other than sale or cxcliange, nor its possession or use by a

person not intending to sell or exchange it, are prohibited by

the statute. Our supreme court has held, however, that if it

is manufactured with intent to sell or exchange, the manufac
turer is guilty of violating the statute, even though the cheese

may actually get into the channels of trade through inad

vertence on his part, or in violation of his express instructions

to his employes. Scott v. State, 171 Wis. 487. This ruling of
the court emphasizes the absolutely illegal character of the
product when associated with trade or commerce, even though
such association consists merely of an unexecuted intention on

the part of the person manufacturing or possessing it.
RMH

Corporaiions—Co-operative A.9sor?oiions—Corporation filing
amendment to articles after July 1, 1922, must pay filing fee.

June 26, 1922.
Honorable Elmer S. Hall,

Secretary of State.

Your letter of this date asks whether a corporation filing, after
July 1, an amendment changing its name to comply with the
co-operative law is required to pay a fee for filing the amend
ment.

My judgment is that it was the legislative intent, as indicated
in sec. 1786e—17, subsee. 3. that there should be an exemption
from the filing fee only in case of amendments filed before

July 1.

ACR
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Puhlic Officers—Justice of Pcoce—Police Justice—Duty of
secretary of state is simply to file certified lists of justices of
peace returned by clerks of circuit courts pursuant to sec. 59.39,
Stats., and to certify to copy of such list under provisions of
sec. 14.29, Stats.

It is no part of his duty to determine questions of jurisdiction
of person elected as police justice "who qualifies as justice of
peace.

It seems, however, that where there is no such office as police
justice, acts of such person would be held valid as de facto
officer.

June 26, 1922.

Honorable Elmer S. Hall,

Secretary of State.

I am returning herewith a list of justices of the peace elected
or appointed during the year ending on the first Monday of
May, 1922, who have executed and filed their official bonds
according to law, certified to by the clerk of the circuit court of
Milwaukee county under the provisions of subsecs. (6) and (10),
sec. 59.39, Stats., together with a letter by the clerk of court to
you, dated May 31, 1922, and attached to said certified list in
which the said clerk calls your attention to the fact that in the
village of Shorewood, Elmer S. Owens was elected police justice,
as shown by the return of the village clerk, but that said Owens
qualified as justice of the peace. In said certified list, under the
heading "Names of Justices" appears the name of Elmer S.
Owens, and after his name the words "justice of the peace and
police justice."
You submit the following question:

'' In view of the fact that Mr. Owens was elected as a police
justice, can he lawfully serve as a justice of the peace with
jurisdiction throughout the entire county?"

I am of the opinion that it is no part of youi' duty to determine
that question. I think your duty is simply to file the certified
list as it is returned to you, as provided by said subsection, and
on request and payment of the fee provided, certify to a copy
of such list so filed in your office under the provisions of subsec.
(9), sec. 14.29.

-
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I may say, however, that it is my opinion that in ease the acts

of Mr. Owens as justice of the peace should be challenged, he

would be held to be a de facto officer, under the reasoning of the
supreme court in In re Woolcott, 163 Wis. ̂ A^fEkern v. McQov-
ern, 154 Wis. 157, and numerous cases referred to in the
opinions.

Since the taking effect of eh. 691, laws of 1919, there has been

no such office as police justice in villages. Prior to that act, the
law, sec. 875, provided for the election of two justices of the
peace and a police justice, except when the latter office had been
discontinued, and prescribed the jurisdiction of the police jus
tice (sec. 887) which was to hold the police court and to have

the jurisdiction of a justice of the peace within the village and
exclusive jurisdiction of all cases arising under the village
ordinances and by-laws and concurrent jurisdiction of all crim

inal cases arising in the village. Said ch. 691, laws of 1919,
revised section 875, and renumbered it 61.19, and repealed sec.
887, so as to provide for the election in villages of only one jus
tice of the peace and to confer the powers formerly exerciseS.
by the police justice on such justice of the peace, who also has
concurrent jurisdiction with other justices of the peace through
out the county.
The expiration of Mr. Owens' term of office in the certified

list referred to is giyen as the year 1924.

The certified list itself states that Mr. Owens was elected and

qualified as justice of the peace and police justice; under the
law there was in fact no such office as police justice, but I assume
that he has entered into possession of the office of justice of the
peace, and has been exercising the powers and duties of such

office and, as stated above, it is my opinion that his acts as such
are valid as a de facia officer.
FEB
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Bridges and Highways—Eminent Domain—Condemnation—
Sales of similar tracts of land are admissible to show market

value in condemnation proceedings.
June 26, 1922.

Peter M. Huiras,
t  '

District Attorney,

Port "Washington, Wisconsin.

You state that at a recent term of the circuit court you tried a
condemnation case in which Ozaukee county condemned certain
lands for highway purposes; that the case involved a strip of
land containing sixty-nine one-hundredths of an acre and was
a proceeding commenced under sec. 1317m—6, subsec. 3; that
at the time this laud was condemned for highway purposes an
other strip of land containing one and twenty-eight one-
hundredths acres of land was purchased from the adjoining land
owner for the sum of one thousand dollars; that in paying this

sum the state road and bridge committee made an allowance for

damage to the remaining land, the fair market value of the strip
taken, and also took into consideration the cost of condemnation;
that at the trial of the case involving the sixty-nine one-

hundredths of an acre the judge, over your strenuous objections,

allowed the applicant land owner to introduce evidence of the
amount paid for the taking of the one and twenty-eight one-
hundredths acres strip, which had been obtained by private
contract. You inquire whether this was error.

This question must be ansAvered in the negative. It is gen
erally in the discretion of the trial court as to Avhat other pur
chases of similar lands may be admitted. There is a division of
authorities on the proposition submitted, but our court has held

that sales of similar tracts of land are admissible to show its

market value. See Washhtirn v. Railroad Co., 59 Wis. 364; Esch
V. Chicago, M. <& St. P. By. Co., 72 Wis. 229; 1 Jones on Evi
dence (1st ed.) pars. 165, 166.

It is my opinion therefore that the judge's ruling was correct.
JEM
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Education—Inspection of Buildings—Orders of state school
inspectors under sec. 39.02, Stats., for rebuilding of schoolhouses,
are enforceable by mandamus.

June 27, 1922.
Honorable John Callaiian,

State Superintendent of Public Instruction,

Under date of June 26, you have asked ray opinion as to the
effect of orders made by state school inspectors for the construc
tion of new school buildings, pursuant to sec. 39.02, Stats. An
opinion was given to District Attorney Arps on January 18,
1922,* to the effect that failure to obey such orders could not be
penalized by the withholding of state aid under sec. 20.24,
subsee. (5), subd. (e), Stats., .for the reason that the latter
statute covers only the repairing and improving, and not the
rebuilding, of school houses. The questions now asked are (1)
whether the order of the school inspector is "competent;" (2)
whether such order can be enforced by mandamus; and (3) if
so, who is competent to begin mandamus proceedings.

Sec. 39.02 provides that upon- complaint being made to the
state superintendent, by one of a list of designated persons, that
a school building is unsanitary or is in such condition as to en-
danpr the life and health of the children attending the school,
an inspection must be made by an inspector of public school
buildings, and he

shall, if conditions warrant it, make an order directing the
school board * • * to repair, improve, or remodel such
buildings or parts of buildings as may be necessary, and to place
such buildings in a safe and sanitary condition; or if said inspec
tor shall deem the schoolhouse or other building unfit for school
purposes and not worth repairing he shall state said fact and
recite the reason therefor, and shall order and direct the erection
ot a new building or buildings, or parts of buildings."

The statute then provides for the filing and service of the order
and gives a right of appeal to the state superintendent. It
further provides:

"The said order shall state the time in which it shall be com
plied with, and shall take effect from its date and shall continue
in force and full effect until reversed."

•Page 44 of this volume.
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It is plain from a mere reading of this statute that the order
made by the school inspector is intended to create a legal duty
on the part of the local board. The use of the word "order" is a
strong indication of that, and it is reinforced by the provision
that the order

'' shall take effect from its date and shall continue in force and
full eifect until reversed."

The withholding of state aid under sec. 20.24, subsec. (5),
subd. (e), is only one method of enforcing these orders. It is a
method based on persuasion rather than actual force. The
existence of that method does not militate against the use of
the more drastic method of mandamus. Our supreme court has
held that even the existence of a criminal remedy against the
person refusing to perform a clear legal duty does not prevent
the remedy by mandamus, since the enforcement of the criminal
puni.shment would not necessarily coerce the offender into per
forming his duty. State v. Chicago, Madison and Northern R.
Co., 79 "Wis. 259. And for that matter, as pointed out above,
the remedy by withholding of state aid does not apply to the
particular type of order referred to in your letter.
In my opinion, therefore, the case you present is a proper

one for the action of mandamus. The statute places a clear legal
duty upon the local offtcers when the inspector of schools makes
his finding of the facts which call the statute into operation.

. Mandamus is the proper remedy for enforcing such a clear
legal duty, and the parent of any child attending the school
would be a proper party to bring the action. Earley v. Linde-
mann, 129 Wis. 514. I do not mean to say that an action of
mandamus, if brought, would inevitably be successful. If, for
example, the school district were already indebted to the con
stitutional limit, and the amount of taxes it could lawfully levy
during the coming year would not be sufficient to meet the
expense of obeying the order, then the court would undoubtedly
refuse a peremptory writ of mandamus. State v. Portage,
174 Wis. 588.

RMH
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Taxation—Tax certificates held by county on any one descrip
tion of land may be sold by county treasurer, provided he sells
all so held on same description, under provisions of sec. 75.34,
Stats.

June 27, 1922.
Clive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

You state that the county treasurer of your county holds that
under the provisions of see. 75.34 he is compelled to sell the
certificates on all lands held by the county, if any are sold, and
that he cannot sell a few certificates; and your question is: May
the county treasurer sell the certificates on one description of
land, provided all the certificates on the same description are
taken?

The statute, subsec. (1), sec. 75.34, is:

" The several county treasurers, when no order to the contrary
shall have been made by the county board, shall sell and transfer
by assignment, any tax certificates held by the county to any
penson offering to purchase the same for the amount for which
the land described therein was sold, with interest thereon at
the rate of fifteen per cent per annum; but every such sale shall
include all certificates in the hands of such treasurer on the same
lands.

I think the language of the statute is plain and unambiguous
and not open to construction. The statute says that the treas
urer shail sell and transfer any tax certificates held by the
county for the amount for which the land described therein (that
is in the certificate or certificates sold) was sold. It is clear that
the words "any tax certificates" in the first clause of this sub
section do not mean "all tax certificates" held by the county;
but by the last clause thereof all certificates on the same lands
must be .sold, if any are sold.
I therefore think that your question must be answered in the

affirmative. Any other view, it seems to me, would defeat the
plain intent of the statute, which is to enable the county to
realize in cash on its investment any tax certificates held by it
on any description of land.
FEB
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Peddlers—Showmen's Licenses—Fees provided by sec. 1584,

Stats., for carnivals and other shows are collectible by state
treasury agent, not by fair association on whose grounds car
nival is held.

Reduced fees provided by see. 1584 in case carnival is held
under direction of association receiving state aid, are applicable

throughout year, not merely during fair week.

June 28, 1922.

Honorable C. B. Ballard,

State Treasury Agent.

In your letter of June 26 you ask my opinion on three ques
tions relative to the licensing of carnivals and other shows under

sec. 1584, Stats.

1. Does an association or board receiving state aid, such as

a county fair, have authority to collect state license fees from
carnivals, circuses and other shows?

The question is answered in the negative. A person desiring

such a license must, under sec. 1584, file his application with the
state treasury agent and "pay into the treasury" the sum of
$100 if his show is a caravan, circus or menagerie, and $20 if it
is an entertainment of a different kind. Under sec. 1580, it is

the duty of the treasury agent to superintend and enforce the
collection of all license fees required to be paid to the state under

sec. 1584 and certain other sections of the statutes and

"upon receipt of any application for a license or any license
fees, he shall immediately file the application in his office and
pay all such fees into the state treasury in the name of the appli
cant."

These statutory provisions clearly contemplate that license fees
shall be collected by the treasury agent, or his assistant, and not
by the association on whose grounds the show is held.

2. Does the reduction of rates for such shows apply any time
during the year, or during the fair week only ?

Sec. 1584 provides for a reduced rate for the license if it is

obtained

"solely for the purpose of exhibiting at fairs, expositions, ex
hibits or carnivals held on the grounds and under the direction
of a society, association or board receiving state aid."
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The statute contains no limitation as to the time of the year at
which the reduction shall be applicable. State aid is given to
tliese associations only for the conducting of fairs—see sec. 20.61,
subsec. (11)—while the statute under consideration applies to
the conducting not only of fairs but of expositions, exhibits, or
carnivals held upon the grounds and under the direction of such

associations. This indicates that it was the legislative intent
not to restrict the reduced fee to the period in which the annual
fair is held, but to make it applicable to all fairs, expositions,
exhibits or carnivals held during the year, so long as they are
held under the direction of the association receiving state aid
and upon its grounds.

3. Is the full amount required to be paid by the carnival or
show, and if so, what part of this fee can be retained by the
society or association?

I assume that this question relates to the cases where the re
duced fee is payable under the statute. In such eases the

reduced fee is the only fee to be paid so far as the state is con
cerned. The local association has authority, of course, to make
whatever terms it wishes with the q^irnival company before per
mitting it to enter the grounds. That, however, is purely a
matter of contract between the fair association and the carnival
company, and the money collected by the former from the latter
under such an arrangement is not the state license fee nor any
part thereof.

IIMH
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Elections—Residence—Public Officers—District Attorney—

Self-supporting teacher living in city where she is under two-
year contract to teach, who is entirely independent of her parents
residing in another city in state, who intends to remain in such

city following her profession, who has resided in state and voting
precinct required length of time and possesses all other requi
sites for voting at election, is qualified elector of such city and is
not amenable to prosecution for illegal voting.

District attorney commended for his investigation of question
before requesting opinion of attorney general.

June 30, 1922.

Irving Breakstone,

District Attorney,

Oconto, Wisconsin.

You state the following facts:

A young lady teacher voted at the local municipal election
recently held in your city; she came to the city of Oconto under
a contract to teach there for a period of two years; she earns
her own livelihood in Oconto and is entirely independent of her
parents, who reside in another city in this state; she intends to
remain in the city of Oconto, following her profession, as a
teacher until she is able to better herself elsewhere; she has
resided in the state the required length of time and has resided
in the precinct where she voted the required ten days, and
possesses all other necessary requisites to permit of her voting
in any election; upon offering to vote, her vote was challenged
on the ground that she was not a resident in the city of Oconto
or in the precinct where she resided, but she was permitted to
vote over objection, and the qiie.stion arises as to her right so to
do.

You request the opinion of the attorney general as to whether,
under the facts and conditions stated, the teacher in question is

amenable to prosecution for the violation of sec. 4543, Stats.,
which provides a penalty for illegal voting.

It is my opinion that on the facts stated the residence of the
young woman was in the ward in the city of Oconto where she
was living, within the meaning of sec. 6.51, Stats., which pre
scribes the rules for determining the qualification of electors;
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that she was a qualified elector in such ward and entitled to vote
at the election, and that therefore she is not amenable to prose
cution for illegal voting at such election.

After stating the facts substantially as above, you say that you
have yourself investigated the question, and give this department
the benefit of the results of such investigation.
You say that you have not found any Wisconsin eases squarely

on the subject but you refer to cases, without citing them, where
students coming from away, attending educational institutions
under the usual circumstances, have been held not to be residents
of the city where the institution is located within the meaning
of the election laws.

You cite 20 C. J. 70, and Illinois, Kentucky, Maryland and
New Mexico cases referred to in the notes, to this proposition;

m

"A permanent residence, to entitle one to vote, is where the
intended voter means to abide and become a citizen until duty,
business, moral obligation, contract, resolution, or convenience
may compel him to elect a new home as his place of domicile."

You quote from a note in Corpus Juris based on the case of
Klutts V. Jones, 21 N. M. 720, 158 P. 490, L. R. A. 1917A 291,
as follows:

#  * Where an unmarried woman over twenty-one
years of age, who is dependent upon her own earnings for sup
port, accepts employment in the public schools of a given town
and takes up her residence therein, with the intention of re
maining there and making such town her home so long as she
should receive employment there, or until she should have an
opportunity to better her condition in life by accepting a more
lucrative position in some other place, she is a resident of such
town or voting precinct in wdiich she lives, and, other require
ments of the law not prohibiting, she is entitled to vote at an
election m such district to determine whether bonds shall be
voted for a school building."

And you also quote the following from the New Mexico case
referred to, p. 727 *

*  * * She was over twenty-one years, and was making
her own way in the world. She had the right to select the place
of her choice as her homo. Under the law .she owed no further
duties to her parents, nor they to her. She was free to make
her home where she chose, and, having selected to live in Taiban
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as her home, and claiming none other, she had the right to vote
in the election held, because she came within all other provisions
of the law regulating the right to vote."

You observe that this case seems to be precisely in point and
that in that ease it was sought to prove that when Miss Culber-
son (the teacher in question) had completed a school term at
Taiban she asked for a ticket to Portales, and in reply to an
inquiry as to where she was going said, "I am going home,"
which fact was urged as evidence that she did not regard the
place where she boarded as her home, but that on this point the
court said, pp. 727-728:

ti* * * -(.jjiv. proves nothing, for it is very common

for men and women, who have families and have long had an
established residence at some other place, to say they are 'going
home' when speaking of an intended A'isit to father and mother,
or to the 'old home place.' "

You also quote the following from McCrary on Elections (4th
ed.), p. 559, as follows:

"A man may acquire a domicile, if he be personally present
in a place and' elects that as his home, even if he never design
to remain there always, but design at. the end of some short
time to remove and acquire another. A clergyman in a Metho
dist church who is settled for two years may surely make his
home for two years with his floek, although he means, at the end
of that period, to remove and gain another."

- You conclude:

"Unless there is some Wisconsin case to the contrary which
I have been unable to find, it seems to me there is no doubt that
this teacher has the right to claim Oconto as her residence and
to vote accordingly."

As already indicated, I concur in your opinion. I think, how
ever, that it is not necessary to go outside of our o^vn state for
authority upon which to base that opinion.
The supreme court has pretty clearly determined what con

stitutes residence for voting purposes under our election laws,
and what does not, in the quite recent cases of: Seibold v.
Wahl, 1G4 Wis. 82; Wadsworth v. Wahl, 164 AVis. 93; Asbahr
V. Wahl, 164 Wis. 89; Gross v. Wahl, 164 AVis. 91; State ex rel.
Catlin V. Galligan, 167 AVis. 487.
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•  The cases in 164 "Wisconsin all involve the right of students
at the university to vote in the city of JIadison.

In the Seibold and Wadsivorth cases it was held that under

the facts the student in question was not entitled to vote be

cause his residence at Madison was for a temporary purpose
only. In each of these eases the student registered from an
other place in the state, or in a foreign state, where his parents
resided and to which place he returned for his vacations, and
he was partially at least dependent upon his parents at such
other place for support, and he had nothing in mind in the way
of business opening or occupation in Madison after his gradua
tion.

In the Ashahr and Grons cases, on the other hand, it was held
that the student in question was entitled to vote in Madison.
In the Ashahr case the student came from a distant place where
his parents resided, for the purpose only of taking a course in
the law school, but he was entirely self-supporting, received no
aid from his parents, registered at the university from Madison,
and though he spent his vacations elsewhere and did not know
where he might go after graduation, his decision depending upon
opportunities which might be offered and which might include
his remaining in Madison, and lie regarded Madison as his
home, at least for the period of his college course. In tlie Gross
case the student came to Madison also to attend the law school,
registered in the university from another place in the state
where his parents resided and where he had spent his last vaca
tion, but he had taught school for several yeai-s in another city
from that where his parents resided and had voted there. His
expenses at the university were paid partly from his own money
on hand and partly from money boiTowed from his father, but
which iie was under obligation to his father to repay.
The court hold that these facts in these two last mentioned

cases satisfied the requirements of the law because these students
had a fixed habitation in Madison with no present (i. e., at the
time of the election) intention to remove therefrom, and to
which place whenever absent they had the intention of return
ing.

Chief Justice Winslow, in his concurring opinion in the Sei
bold case, says:
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"lleduced to a single proposition they [the statutory rules]
seems to mean this in substance: To acquire a voting residence
in an election district one must have made it his fixed habitation
(1) for no merely temporary purpose, (2) without present in
tention of removal elsewhere or return to his former abode for
residence purposes, and (3) with intention of returning to such
habitation whenever absent therefrom. The purpose is not
necessarily temporary because it is expected to end at some time
more or less remote in the future. Practically all human pur
poses have this quality. So the fact that the purpose is to go
to school does not necessarily solve the question, although it
seems clear that the intent to make change of residence would
be less probable in such ease and that the evidence of other facts
and circurastancse must be stronger in order to overcome the
apparent temporary nature of the residence than in the ordinary
case of removal on account of change of business. The solution
must be found by inquiring whether the other statutory require
ments are satisfied; and of these requirements the second above
named is the most important and seems practically to be con
trolling, namely, the requirement that there be no present in
tention {i. e., intention existing at the time of the election) of
removal elsewhere or return to the former abode for residence
purposes. The direct statement of the voter as to his intention is
not at all controlling upon this question. It may be overcome by
persuasive facts showing the contrary.
'' On this subject two general propositions may be laid down,

viz.: If the student has a family of his own and removes the
same to the college town and supports them there, or if, being
separated from his father's family and earning his own way
wholly or substantially, he removes to the college town, these
are persuasive circumstances more or less conclusive tending to
show an acquirement of a voting residence there. If, on the
other hand, he have a father or mother living, who maintains a
family residence in another town, to which residence the student
returns in vacation time, and if such parent supports the student
wholly or substantially, these are quite persuasive circumstances
tending to show that there has been no change of voting resi
dence, especially if the student registers or describes himself
as of such family residence.
"Other circumstances, such as the age of the student, the

fact, if it is a fact, that he has already been out in the world
earning his own living, or that he has already had a voting resi
dence at some other place other than the parental home, will be
entitled to weight in determining the question. No rule can be
laid down which will at once determine every case. Each case
must depend upon its own facts" (pp. 87-88).

In the case of 167 Wis., cited, it was held that self-supporting
single men residents of the state employed as guards at the only
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manufacturing plant in a town, lodging, taking their meals, and
keeping their clothes at the barracks provided for them within
the grounds of the plant, who at the time of the election intended

to continue in such employment indefinitely or at least as long
as their jobs lasted, with no present intention of removal, had
no other home, and considered the town where the plant was as
their home, were residents in the town, within the meaning of
sec. 6.51. The case was distinguislied from the "lumberjack
case," 154 "Wis. 475, and the cases in 164 Wis. were cited and
quoted from with approval.
In conclusion, I desire to say that it is refreshing indeed when

a district attorney, in asking the advice of this department in a
matter pertaining to his official duties, shows by his request that
he has himself investigated the question involved before asking
for such advice, and doubly so, when it appears that such in
vestigation has been thorough and lawyer-like, as it does so
appear in this in.stance.

Too often district attorneys submit matters to the attorney
general upon which apparently they have done no work what
ever. The attorney general is by statute only the consultant
and adviser of district attorneys. The statute does not con
template that he shall perform their duties for them nor that he
shall make the investigations that they are expected to make in
the finst instance; and it is only when the district attorney, after
thorough investigation by himself, is in doubt as to the soundness
of his conclusions or as to the proper course to pursue in a given
situation, that he should apply for assistance to this department.
It is with pleasure, therefore, that we commend your example to
the district attorneys of the state.
FEB
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Acco^mtancy—Signature to report by partnership or corpora

tion which gives impression that firm instead of one member

thereof is certified public accountant is not authorized by see.

1636—209, subsec. 1.

July 6, 1922.

B. A. Kiekiiofer, Secretary,

Wisconsin Stale Board of Accounta^icy,

Milwaukee, Wisconsin.

In your eommimication of July 3 you state that your board

is in receipt of a large number of requests as to the provisions

of sec. 1639—209, Wis. Stats., and you inquire:

"In the ease of a partnership operating as a firm of public
accountants where only one member of the firm is a certified
public accountant, would the following signature to a report be
a violation of the Wisconsin statutes ? Jones & Smith, by B. B.
Jones—C. P. A.
"Would a corporation be entitled to sign a report in sub

stantially the same way? Jones & Smith, Inc., by B. B. Jones,
C. P. A."

Sec. 1636—209, subsec. 1, prohibits any person from repre
senting himself to the public as having received a certificate as

a certified public accountant in any way when he in fact does

not hold a valid certificate to that effect, and a violation is made

a misdemeanor, and a penalty prescribed in subsec. 2 provides

as follows:

"Subsection 1 of section 1636—209 shall also apply to all
partner.ships, all the members of which have not received such
certificates to practice as certified public accountants, and the
penalties provided shall apply to all members of such partner
ship. Subsection 1 of section 1636—-209 shall likewise apply to
all corporations who shall assume such title or other words,
letters, or abbreviations, and the penalties provided therein shall
apply to each officer and director of such corporation."

After careful consideration of the (luestions submitted, I have

come to the conclusion that your first question must be answered

in the affirmative and your second question in the negative. The
ordinary person would draw the conclusion that the partnership
or the corporation was a certified public accountant. While

the initials "C. P. A." immediately follow the name "B. B.

Jones," who is a certified public accountant, this would not,
3.1
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however, prevent the public or the ordinary man from drawing

the conclusion that the firm or corporation, who were the real
subscribers of the docriment in question, were the certified public

accountant or accountants as the case may be.. The whole
signature would naturally be construed as belonging together

and that the initials "C. P. A." were intended to refer to the

firm whose signature was attached. While the question is not
entirely free from doubt, I believe it is the only safe rule for
your board to adopt until the court has definitely passed upon
the question.

JEM

Prisom—Paroles—Governor has power to parole prisoner, and

board of control is then obligated to carry out such parole as in

cases where parole is made by said board.

Sec. 57.06 is not applicable, and notice therein provided for

need not be given.

July 6, 1922.

Honorable M. J. Tappins, Secretary,
Board of Control.

In your letter of May 24 you inquire whether the governor

has power to direct the state board of control to parole an inmate

of a reformatory or penal institution without the board's being

obliged to go -through the process defined by sec. 57.06, Stats.—in

other words, whether it is necessary for the board to give the

ten days' notice to the judge of the trial court and to the dis
trict attorney, and whether the parole can be granted without
such notice. You have also submitted the order of the governor,
which is, in part, as follows:

"Now Therefore, Know Ye, That, in consideration of the
premises, I, as governor of the state of Wisconsin, have, upon
the conditioii.s hereinafter specified, conditionally pardoned and
released, and by these presents do conditionally pardon and re
lease the said Otto Meyer of and from custody, confinement
and imprisonment for the offense whereof in the said court he
stands convicted, as aforesaid, and to that extent only from all
sentences, judgments and executions thereon.
"This Conditional Pardon and release is granted upon the

express condition that the state board of control is constituted
as the legal custodian of the said Otto Meyer", and he shall be
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released on parole by the state board of control on June 24,
1922, under the same rules and regulations as though he were
eligible for parole; and he shall otherwise be subject to all the
terms and conditions of the law providing for parole by the
state board of control. Otherwise, and upon due and sufficient
proof of the violation of any of the conditions of this conditional
pardon or release, the same will be revoked and the said Otto
Meyer remanded to the custody of the proper officer to serve out
said sentence, as provided by law.
"And the said inspector of the Milwaukee county house of

correction is hereby commanded to discharge the said Otto
Meyer from imprisonment, under the terms and conditions
above set forth, and to make due return of this wan*ant, together
with his doing thereon, as required by law."

The power to grant an ab.solute pardon caiTies with it the
lesser power of granting a conditional pardon; and it is a well
settled rule, both in England and in the United States, that the
officer or body in whom the pardon power is vested may annex
to a person any condition, precedent or subsequent, which is not

immoral, illegal, or impossible of performance, and that upon
compliance with this condition the validity of the pardon will
depend. 24 Am. & Eng. Enc. of Law (2d ed.) 566.
While this is a rule of the common law, in some of the states,

and especially Wisconsin, the governor is c.xpressly authorized
to grant pardons upon such conditions and with such restric

tions and limitations as he may think proper, for sec. 6, art. V,
Wis. Const., contains the following :

"The governor shall have power to grant reprieves, com
mutations and pardons, after conviction, for all offenses except
treason and cases of impcacliment, upon such conditions and
with such restrictions and limitations as he may think proper,
subject to such regulations as may be provided by law relative
to the manner of ap]dying for pardons."

It thus appears that a wide discretion is given to the execu
tive in respect to conditions which may be attached to pardons
and commutations of sentence. And it has been held that a

condition may be imposed upon a commutation of sentence as
well as upon a pardon, and its operation is the same in each

case. People v. Burns, 77 Hun (N. Y.) 92.

The authorities go .so far as to hold that the pardoning power
includes the power to release a convict on parole, and that a
parole is in the nature of a con_ditional pardon though limited
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in its effect. FuUcr v. Htaie, 122 Ala. 37; Woodward v. Mur

doch, 124 Ind. 442; 24 Am. & Eng. Ene. of Law (2d ed.) 567,

(see authorities cited on p. 443) ; see, also, Ex parie 'Wells,
59 U. S. (18 How.) 307.

In the case of Woodward: v. Murdoch, the court said, p. 444:

"During the time that he was out on parole he was not a free
citizen; he was, as we have seen, still a prisoner, and notwith
standing his prison.bounds were not so contracted as were the
prison bounds of the insolvent debtor, at the time our laws
recognized imprisonment for debt, still he was given prison
bounds. He Avas not permitted to come into the state of Indiana.
All the consequences of the judgment Averc upon him, except
that he had leave of absence from the prison."

The state board of control has charge of all the penal institu

tions of the .state of Wisconsin. They haA-e poAver to maintain

and gOA'ern the same. Sec. 46.03, subsec. (1).

The officers of said institution are appointed by the board of
control, and the duties of tlie officers shall be fixed by the board,
except as otherAvise provided by laAv. Sec. 46.05, subsec. (1).
The board may also remove or discharge any officer, teacher or

employe of said instituton. See. 46.05, .subsec. (3).

After a careful consideration of the question submitted, I am

persuaded that the order of the governor is valid and authorized

by laAv. While there may be doubt as to the poAver of the gov
ernor to order the board of control to grant a parole to a pris

oner, still it must be <!oneeded that under the authorities above

cited the governor has the poAver in this state to grant a con
ditional pardon AA'hich in effect Avill be a parole. It Avill be
noted that the governor expressly granted a conditional pardon

to the said Otto Meyer and a release from custody, confinement

and imprisonment for the offense AA'hereof he stands convicted,

and that the condition is that he be treated as a paroled prisoner,
subject to all the rules and regulations of a convict Avho has been
regularly paroled, as provided by statute, by the board of con

trol.

The statement in the order that Otto Meyer

"shall be released on parole by the state board of control
*  * * under the same rules and regulations as though he
were eligible to parole"
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may be considered as simply a recital of the duties imposed upon

the board of control by law, after the conditional pardon with
the parole conditions attached, granted by the governor. The

board of control is not required to do this because the governor
said so, but because the statute or the laws of this state require
them to do so. It is the duty of the board of control to main
tain and govern the institutions of this state as required by

law. After a sentence has been imposed upon a prisoner and

a conditional pardon has been granted, the board of control is
still required to carry out so much of the sentence of the court
as the prisoner has not been relieved of; and the condition wliich

the governor imposes, if valid and legal, must be carried out so
long as the prisoner is still constructively in custody of the state

officials.

I understand that it may be argued that the governor has no
power to order the board of control to parole a prisoner, and

for that reason the order in the present case, requiring the

board of control to do so, is void. It must, however, be remem

bered that our constitution expressly authorizes the governor to

commute sentences.

The commutation of a sentence is a substitution of a different

penalty and it is well known that executives all over the United
States where capital punishment is in vogue often commute

the sentence of a death penalty to that of life imprisonment.

Could the officials and boards in charge of the penal institution

resist such commutation by the contention that the party was

not sentenced to imprisonment, and that the governor could not

compel them to imprison the prisoner without their consent?

I believe that an order by the governor to the proper officials

to imprison, to discharge, or to parole a prisoner so as to carry
out his power of pardon or commutation may be considered as
an incident and a necessary part of the pardoning power. Under

the laws of this state defining the powers and duties of the

board of control, I believe it is the duty of the board of control

to properly and effectively carry out all valid orders as to pris
oners sentenced to a state institution, whether such order is

•made by a court or by the executive of the state. Sec. 57.06 is
not applicable and the notices therein provided need not be

complied with.

JEM
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Ediication — School Districts — School Funds — Taxation—

School funds are trust funds and may not be diverted to pur

poses other than those for which raised.
Taxes levied at annual meeting of union free high school dis

trict cannot lawfully be returned to tax payers pursuant to
directions by vote of electors of such district at subsequent an

nual meeting.

July 7, 1922.

Honorable John Oallahan, State Superintendent,

Department of Public Instruction.

You state the following facts; At the annual meeting held

in June, 1921, in the union free high school district comprising
the township of McKinley, Taylor county, $5,000 were levied for

school maintenance for the 1921-22 school year; that owing to
dissention within the district, and especially on the school board,
nothing was done to maintain a school in this district during the
school year; that at the annual meeting held on June 26, 1922,
a resolution was passed by a majority vote directing the school
district officers to return the moneys to the tax paj'ers.
Your question is, was such action by the electors of the school

district legal?

It is my opinion that such action was wholly without authority
of law and is void.

The electors at school district meetings have only such powers
as have been either expressly or by necessary implication granted
by the legislature to them. They have power to raise money by
the levy of taxes in accordance with law for school purposes, but
you will search the statutes in vain for any intimation of any
power to return taxes so raised and collected to the tax payers.
Moreover, the funds raised for school purposes are trust funds,
and cannot lawfully be diverted to purposes other than those for

which they were raised, namely, the maintenance of the .school.
Returning the money so raised to the tax payers would most
certainly be such a diversion.

The principle of the case of Weik v. Wa^isau, 143 Wis. 645,
and other Wisconsin cases cited in the opinion applies to the
situation. The general rule, as applied to school districts, is
stated in 35 Cye., pp. 824 to 826.
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In my opinion, the idea that, because of differences having
arisen among the people or the school board of a district on
school or other questions, the funds raised and collected for the
maintenance of the school may be returned to the tax payers for
their personal use, is so abhorrent to the Wisconsin school sys

tem and laws and to common sense as to need nothing more than

its mere statement to be rejected.

PEB

Municipal Corporations—Ward Boundaries—Public Officers
—Supervisor—^Under provisions of sec. 62.08, Stats., Avhere, after
change in ward boundaries by city council, supervisor elected in
old ward is resident of new or altered ward, he holds office in

latter ward for remainder of term, and appointment by mayor

of another as supervisor therein is nullity.
If there are two such supervisors resident in new or altered

ward, it is suggested that question of which one shall continue
to serve be decided by lot as in case of tie votes at election.

July 10, 1922.

D. K. Allen,

District Attorney,

Oshkosh, Wisconsin.

I have your letter of June 28, referring to my letter of June
17 to Mr. Bert M. Horton, of your city, in which I expressed the
opinion that he is entitled to serve the remaining year of his
term as supervisor of the ward in which he now resides and that
the appointment by the mayor of a supervisor for that ward for
any part of the term for which Mr. Horton was elected is with
out authority of law. The ward in which Mr. Horton was
elected as supervisor, for a term of two years, was changed
through a redivision of the city after he had served one year
only.

My letter to Mr. Horton was based on the facts he stated in
his letter, which made no mention of the one you now call atten

tion to, viz., that in the ward changes made by the city council
two of the supervisors of the old ward are now resident in one
of the new wards, and that the mayor appointed one of them
as the supervisor for that ward.
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You now ask which one of these two men represents the new

ward in the county board, if either, and what is the proper pro

cedure to determine the matter, neither being willing to resign.

The statutes make no specific provision for such a situation,
nor have I, in the time I have had to investigate the question,

been able to find anything in the law treatises or the decisions
to help much in the consideration of the new phase you present.
I am still of the opinion, however, that the appointment by

the mayor was without authority and is a nullity. It is my
suggestion that these two men, in the interest of good citizen
ship, solve the problem by casting lots, as they would do were

they tied in an election, with the understanding that the loser
step aside and permit the winner to serve out the remainder of

the term.

This would seem to be the proper course to take, and is a
method that has the sanetion~bf our laws in analogous situations.
See sees. 6.64, 10.37, 10.47, 10.60, Stats. It is fair to both men,
and would dispo.se of the matter in an orderly way and avoid
complications and possible litigation. I have confidence enough
in these heretofore elected public officials to believe that, on the
suggestion being made to them, ihey will lay aside their personal
interest and submit to such method of determination in the in

terest of the public good. It seems to me probable that in case
of a resort to the courts such method would be the one adopted,
but it would be unfortunate and unprofitable, I think, should
either of these men force a court decision in a matter they them
selves can decide as satisfactorily to all concerned as could any
court.

FBB
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Bonds—Bridges and Highways—Words and Phrases—"Ma

terials"—Food supplies furnished subcontractor on state high
way project are not '.'materials" within meaning of contract
and bond of principal contractor or lien laws; payment to prin
cipal contractor cannot be withheld under see. 3327a, Stats.,
on account of claims therefor.

' July 10, 1922.

Highway Commission.

You state the following facts:

" J. R. Young is the principal contractor on Wisconsin project
No. 229; and as such he sublet the culverts and bridges to one
Earl Page.
"In the construction of these structures Mr. Page purchased

a quantity of groceries from William Benedict, Sparta, Wiscon
sin, which were used by Page in boarding the men employed by
him. Mr. Page did not pay Mr. Benedict, but did sign an order,
drawn on Joe Young, authorizing Young to pay for the groceries
and charge to his (Page's) account.
"Mr. Benedict has taken advantage of the provisions of ch.

289, laws of 1921, and has filed cjaim with us for the groceries
furnished Page, receipt of which we have acknowledged."

You ask:

"* * * Whether or not under the bond re(iuired by this
commission, and the specifications whicli arc a part of the con
tract, the state is obliged to withhold payment on account of
claims of the nature made by Mr. Benedict."

Both the contract and bond r('([uire that the contractor

"shall pay all claims for the performance of any work or labor
or the furnishing of any materials when the same pertains or
is for or under or about or in"

the contract, as required by see. 3327a, Stats.

Sec. 3327a is part of the chapter on liens and requires the
provisions stated to be inserted in all contracts and bonds relat

ing to public improvements, public roads, etc., involving $100
or more.

Ch. 289, laws of 1921, referred to by you, is sec. 3347dd,
Stats., and is also part of the chapter on liens, and gives a lien to
any person, firm or corporation furnishing any material, etc.,
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to any contractor for public improvements, under certain condi
tions, and directs the withholding by the state or municipality
of a sufficient amount to pay such lien if established.

The answer to your questions turns upon the meaning of the
word "material" in the statutes, contract and bond; that is,
whether or not food or food supplies furnished for laborers
employed on the work is "Inaterial" within the meaning of said
provisions.

I think the Wisconsin decisions leave no doubt as to how the

question should be answered.

It was held in Carnegie Fuel Company v. Interstate Transfer
B. Co., 165 Wis. 46, that coal furnished to be used for engines
operating machinery used in construction work on a road is not
material "used for or in or about such construction," and that

no lien therefor is given by the lien statute. Reference is made

by the court in this ease to the older ease of Barker Stewart

Lhr. Co. V. M. P. M. Co., 146 Wis. 12, where the rule was laid

down that, where material has been consumed in the construc

tion, it having had physical contact or immediate connection with

the structure itself, there will be a lien therefor, but if the ma

terial is used only to facilitate or to make possible the employ
ment of agencies, which in turn operate on the structure, there
can be no lien, and where the court said, p. 23:

"It is certainly true that this doctrine must be carefully
guarded or it may be carried to extreme and fanciful lengths.
Thus it might be argued that upon the same principle coal that is
used in portable engines, oil that is u.sed in the lubrication of
building machinery, and even food which is eaten hy tahorcrs,
are all consumed in the construction of the building and hence
are lienable materials. But all these things seem quite plainly
distinguishable. They are at least one step further removed from
the actual work of construction. They have neither physical
contact nor immediate connection with the structure at any time.
They are used only to facilitate and make possible the operation
of tools, machinery, or men, which in their turn act upon the
structure. The authoriiies are unanimous in holding that no
lien accrues for such materials. (The italics are mine.)

The court in both of these ca.ses discu.sses the question very
fully and cites many authorities.

I am therefore of the opinion that your question must be

.answered in the negative.

FEB
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Bonds—Bridges and Highways—Sureties on bond of con-
traetor on state trunk highway construction are not liable for

damages to town roads caused by hauling of material over same
by such contractor, although latter may be personally liable

under sec. 4446c, Stats.

July 10, 1922.

Highway Commission.

I have examined the copy of the contract, including the speci

fications, between the state and E. F. Reraer, dated December

5, 1921, for the surfacing required in the construction of state

trunk highway federal aid project No. 142 in Burnett county,

and the bond given by said contractor to secure the performance

of such contract, submitted with your letter of June 28, together

with the letters to the highway commission C. N. Smith, chair

man of the town of Lincoln, in said Burnett county, dated June

19, 1922, and J. B. McLean, division engineer, dated July 1,
1922, transmitted by your letter of July 5 in connection with

the same matter.

The contract required the contractor to load and haul the

gravel furnished by the state at certain gravel pits to that por
tion of the state trunk highway which was to be surfaced accord

ing to the specifications.

It appears from the letters referred to that the contractor,
in hauling such material from the gravel pits to the job, traveled

over town roads in the town of Lincoln, some of which had been

surfaced with gravel by the town, and others, while not very

well graded, were fairly passable and satisfactory to the town
and as good as the average town road; that the heavy hauling

over these town roads by the contractor, and the machinery,
trucks and tractors used by him, destroyed the surface of those

portions which had been graveled and left the remainder in bad
condition; that in order to sustain the loads on some of these

roads the contractor placed corduroy in them, afterward re
moving all of the corduroy and also going over all of these roads

with a light road grader, but not resurfacing the road which had

been surfaced; that the town claims damages for the injuries
mentioned and is "going to hold some one" for such damages.

You inquire: Is Mr. Ilemer (the contractor) liable under his
bond for the damages done to such town roads f
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I have been unable to find anything in the contract or in the
specifications, which are a part of it, which would make the
contractor directly liable to the town under the same, or under

his bond given to secure its performance, for damages on ac

count of the injuries referred to.
Section 38 of the specifications provides that the contractor

and his employes shaU. conduct the work in such manner as to

fulfill all the requirements of the state, county and municipal

laws and ordinances applying to the work in hand, and by sec

tion 41 he is required to indemnify and save harmless the state,
the department and all its officers, agents and employes, from all

suits, actions or claims of any character, name and description

brought for or on account of any injuries or damages received
or sustained by any person, persons or property, by or from the

said contractor, or by or on account of any act or omission, neg
lect or misconduct of the contractor, and said section further
authorizes the commission to retain so much of the money due
the contractor under and by virtue of the contract as may be
considered necessary, and, in case no money is due, the surety
shall be held, until such claims for injury or damage shall have
been settled and suitable evidence to that effect furnished.

Under these provisions, if the state is liable for any damage
done by the contractor to the town roads or other property not
on or along the state trunk highway, then there would be a lia
bility of the surety under the bond, but unless the state is so
liable, in my opinion, there is no liability of such surety on the
bond.

I know of no principle or provision of law, the application of
which would make the state liable for damages for the injuries
done by the contractor in loading and hauling the gravel. lie
was not acting-as the agent or servant of the state in doing such
loading and hauling of material so as to impute liability to the
state for his wrongful acts. The state had no control over how

he should perform the hauling necessary to get the material to
the state trunk highway he was under contract with the state to

surface. His acts in that regard were entirely independent of
supervision by the state or its highway department.
That the contractor is personally liable for the damage done,

there is probably no doubt; and it may be, too, that he and his
agents and employes concerned in the injury to the roads are
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personally liable to prosecution and punishment and to pay the
whole cost of restoring the roads to their former- condition under

the provisions of sec. 4446c, Stats.

It follows from the above that your question must be answered

in the negative.

FEB

Bonds—Trade Regulations—Fraudulent Advertising—Cer
tain statements in bond circular held not to constitute fraudulent

advertising under sec. 1747/f, Stats.

July 11, 1922.

Honorable Marshall Cousins,

Commissioner of Banking.

In your letter of July 10 you call attention to advertisements
which are being circulated by a bond house, relative to the bonds
of the Chippewa Power Company, wherein it is stated that that
company has leased its hydro-electric power plant to the Wiscon
sin-Minnesota Light and Power Company, and that the rental to
be paid to the lessor will be an operating expense of the lessee,
and will be a net rental to the lessor without any deduction
whatever.

You say you have been informed that this department has
held that the bonds of the Chippewa Power Company are not
under the supervision of the railroad commission of Wisconsin,
and you ask whether this information is correct. An opinion
to that effect was given by me to the railroad commission on
June 21, 1922,* and I am enclosing a copy of it herewith. The
opinion was based on the facts therein stated, and as nothing
has been presented which would tend to cast doubt upon those
statements of fact, the opinion is adhered to.

You also ask whether the bond circulars in question are in
violation of some statute with reference to fraudulent advertis

ing, in view of the fact that the railroad commission of Wiscon
sin has informed j-^ou that under its classification of electric

accounts, effective January 1, 1923, rentals of property will
not be an operating expense of the lessee company, but will be a

♦Page 464 of this volume.
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deduction from operating income. Sec. 1747/c, Stats., makes it
a criminal offense to circulate advertising matter containing
statements of fact that are untrue, deceptive, or misleading,
where such act is done with intent to defraud. Upon inquiring
of the statistical department of the railroad commission, I am
informed that the classification of accounts which will go into
effect January 1, 1923, is in the course of publication, and that
the public utilities of the state have not -been notified of its

adoption. The classification of accounts now in effect was pro
mulgated in 1908, and is contained in a pamphlet published by
the commission in 1912. It appears to make no provision at all
for the treatment of rentals of leased property in the accounts
of an electric utility. The chief of the statistical department
of the commission tells me that it has been the practice of public
utilities, under this system of accounts, with the sanction of the
commission, to include rentals as a part of the operating ex
penses of the company. It seems, therefore, that the bond deal
ers, in advertising to the public that the Wisconsin-Minnesota

Light and Power Company will treat the rental of the leased

property as an operating expense, are relying on the established
accounting practice among public utilities in this state. This
practice the commission is about to change, but it has not yet
notified the public utilities of the change. Under these circum
stances, the facts you state do not tend to show a violation of
the statute against fraudulent advertising.
Your inquiry may also be based in part upon the fact that

the railroad commission has advised you that the lease between
the two companies is subject to the approval of the commission,
but has not yet been presented for approval, and the commission
is not now in position to state whether, in its opinion, the eon-
tract is a reasonable one. From this it may be argued that the
circular is misleading in that it states the annual rental as a
fixed sum, and makes no mention of the possibility that the com
mission may hold it to be unreasonable.

The question whether the railroad commission has power to
fix the amount of rental under the lease has not been passed upon
by this department. It was expressly left open in the opinion of
June 21. The commission does unquestionably have power to
determine, for the purpose of fixing the rates of the Wisconsin-



Opinions of tue Attorney-General 523

Minnesota Light and Power Company, what are reasonable
operating expenses for that company, and to allow as a part of
the operating expenses only such amount of rental as is found
reasonable. That does not necessarily mean, however, that the

Chippewa Power Company would not receive the full rental
if the commission found the lease unreasonable. It may mean

simply that the public would contribute only a portion of the

rental and the stockholders of the Wisconsin-Minnesota Light
and Power Company would contribute the remainder and would
suffer a reduction of their dividends on that account. If, on

the other hand, the railroad commission has power to regulate

directly the rental to be charged by the Chippewa Power Com
pany, it may be that the rental fixed in the lease will actually
be reduced by the commission. These possibilities, however, do
not tend to establish a violation of the statute against fraudulent
advertising. They do not tend to show that the seller of the
bonds has made an untrue, deceptive, or misleading statement
of fact with intent to defraud. The annual rental fixed in the

lease amounts to more than twice the annual • interest on the

entire amount of bonds, so that there is leeway for a very sub
stantial reduction of the rental without impairing the interest
on the bonds. If the statements in the circular are misleading at

all, it is simply in failing to state that the rental is subject to
reduction bj' the commission, and the latter question is still an

unsettled question of law. Furthermore, an intent to defraud
is an essential element of an offense under sec. 1747^, and in my
opinion the documents submitted do not tend to establish such
an intent.

RMH

Agriculture—Veterinary Stirgeons—Graduate veterinarian
must be licensed before he can practice his profession.

Dr. T. H. Ferguson, Secretary, July 11, 1922.
Board of Veterinary Examiners,

Lake Geneva, Wisconsin.

In your letter of July 6 you submit the following questions:
1. Can a graduate veterinarian who has not taken an ex

amination to procure a license practice with or under the super
vision of a graduate licensed veterinarian?
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2. Can a graduate veterinarian who has taken and failed to

pass an examination practice with or under the supervision of

a graduate licensed veterinarian ?

Sec. 1492e—14, Stats., provides a penalty for anyone prac
ticing veterinary medicine or surgery in this state without being
annually registered or without license as provided in the pre
ceding section. The practice is defined in the section following,
'and sec. 1492e—16 provides:

"But nothing in this act contained shall be construed so as
to prevent a bona fide student in regular attendance at any
recognized veterinary college from practicing veterinary medi
cine and surgery not more than eighteen months under the direct
supervision of a regular licensed graduate veterinarian."

A graduate veterinarian is not a bona fide student in regular
attendance at a recognized veterinary college and therefore does
not come within the exception contained in sec. 1492e—16, and
such graduate veterinarian unless licensed or duly registered as
provided by law, is not authorized to practice as a veterinarian.
Both of j-our questions must, therefore, be answered in the nega
tive.

JEM

Armories—Mortgages, Deeds, etc.—Deed containing words "to
be used as armory site" cannot be accepted hy state.

July 12, 1922.
Major E. S. Driver,

Assistant to Adjutant General.

With your letter of July 6 you submitted a deed and abstract

to property to be used for the construction of an armory under
the provisions of sec. 21.615, Stats.
You request an opinion as to the adequacy of the deed and

abstract.

According to the abstract of title which runs from govern
ment patents to May 29, 1922, I am of the opinion that on the
last mentioned date the title to said premises was vested in the
city of Clintonville. The deed tendered by the city of Clinton-
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ville contains the words "to be used as armory site." It is only
natural that the grantor herein should desire some assurance

that the property will be used for the purpose specified. As
surance, however, is supplied by the law which provides under
sec. 21.615, siibsec. (9), Stats., the procedure for disposing of
such property in case it ceases to be used as an armory.

Subsec. (3), subd. (a), see. 21.615 provides for a conveyance
to the state of a "title free of incumbrance." According to
Bouvier's Law Dictionary (Rawle's 3d rev.) and numerous

cases there quoted,

"Incumbrance, wdieii used in reference to real estate, includes
every right or interest in the land granted, to the diminution of
the value of the land, but consistent with the passing of the fee
by the owner thereof."

The words "to be used as armory site" are objectionable be
cause they might possibly be construed as a restriction, a coven
ant, a condition, in which case they would constitute an encum
brance.

For opinions of this department on similar questions see:
X Op. Atty. Gen. 777; IX Op. Atty. Gen. 408; IX Op. Atty.
Gen. 493; X Op. Atty. Gen. 1187; VII Op. Atty. Gen. 441.
ML

Elections—Use of initials in place of Christian names of can

didates on nomination papers and ballots does not render them
invalid.

July 12, 1922.

Lancelot A. Gordon,

Assistant Secretary of State.

In your letter of July 6 you quote the following from a letter
of a county clerk to you:

"The question of whether the given names of candidates are
necessary for nomination papers and ballots has been put up
to me, or whether initials are sufficient. I find nothing in the
statutes covering it and am wondering whether you have ever
had a ruling."

34
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You ask for the opinion of this department on the question.
There is nothing in our election laws or decisions that re

quires use of tlie given or Christian names or prescribes the use
of initials in connection with the surname of candidates on their

nomination papers or ballots at an election. On the other hand

the use of initials on ballots has been sanctioned by the courts.
Attorney General v. Ely, 4 Wis. 420; Newton v. Newell, (Minn.)
6 N. W. 346; State v. Egan, 115 W. 417.

It is therefore my opinion that the use of initials of candi
dates on nomination papers and ballots does not render them

invalid.

FEB

Autonwhiles—Motor truck combined with digging machine,
with carrying capacity of over two tons, must be equipped with
mirror under ch. 537, Laws 1!)21.

July 12, 1922.
Honorable Elmer S. Hall,

Secretary of State.

In your letter of June 24 you ask whether a motor driven
earth-digging machine must be equipped with a mirror.
Ch. 537, sec. 7, laws of 1921, is as follows:

"On and after January 1, 1922, every motor truck, motor
delivery wagon and automobile passenger bus operated in Wis
consin having a load carrying capacity of over two tons, shall
be equipped witli a mirror or mirrors so mounted and placed
tliat the driver thereof may have a view in said mirror or mir
rors of traffic approaching said vehicle from the rear."

Prom the picture and the explanatory letter you submitted
with your request for an opinion, it appears that the vehicle
in question is a motor truck combined with a digging machine.
Fixity of load or combination with a machine does not destroy
the identity of a motor truck. If, therefore, the machine in
question has a load carrying capacity of over two tons, it must
be equipped with a mirror.
ML
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Ahandonmeni—Venue of Prosecution—Place "where child and

mother, live is venue for prosecution of father for nousupport

under sec. 4587c., Stats. Such prosecution may be brought after

divorce.

July 12, 1922.

0. J. Strang,

District Attorney,
Grantsburg, Wisconsin.

In your letter of July 5 you state that two years ago a woman

was divorced from her husband in Hennepin county, Minne

sota, the order of divorce requiring her husband to support their
child; that the woman is now a resident of your county and the
man lives in an adjoining county in Wisconsin. You inquire
whether action for nonsuppoi't of said child under sec. 4587c,
Stats., will lie against him under these circumstances or whether

he will have to be dealt with in Minnesota, and whether the

prosecution sliould be brought in the county where the woman
lives or the county where the man was living and is now living
when he failed to support his wife and child.
Under the case of Adonis v. State, 164 AVis. 223, Burnett is

the proper county to bring the prosecution, and the case of
Watke V. State, 166 AVis. 41, is decisive of the question that a
prosecution will lie for nousupport after divorce.
I am therefore of the opinion that Burnett county is the

proper venue for the prosecution and that a prosecution may be
brought under sec. 4587c, AVis. Stats.
JEM

Ayricnlture—Counties—County Agricultural Representatives
—County clerk may be compelled by mandamus to issue orders
for payment of county agricultural representative's salary as

long as there is money appropriated.
July 13, 1922.

Professor H. L. Russell,

Dean of the College of Agriculture,

University of Wisconsin.

You have submitted to this department the question raised

as to the legality of the action of the county board of Lincoln
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county to discontinue the maintenapce of a county agricultural
representative in said county.

The resolution passed by the county board at its May meeting,
1922, requested the university to discontinue the services of the

county agricultural agent in Lincoln county and provided that
no further appropriation be made for the purpose uuless the

vote of the electors of the county' should direct that an appro
priation be made.

It appears from the statement submitted by the attorney for
Mr. Cole, the county agricultural representative of Lincoln

county, that Lincoln county has every year since his original
appointment levied an amount at its annual meeting in Novem
ber to pay his salary during the year commencing the first of
January next thereafter and at the meeting held in November,
1921, the committee on finance recommended that $2,800 be
levied for that purpose by the county board, which was done;
that Mr. Cole held office right along and performed his duties
and received the salary, but at a meeting held in May, 1922,
the county board adopted the above resolution.

The question submitted is r Can the county board discharge
Mr. Cole in that way or at all, except for cause, perhaps, or does
he continue to hold office until January 1, 1923?

You will note that the resolution does not discharge Mr. Cole
but simply requests that his services be immediately dispensed
with. The county agricultural agent is not appointed by the
county. This appointment of such representative is made by
the dean of the college of agriculture under the provisions of
subsec. (6), sec. 59.87, Wis. Stats. The appropriation by the
county should be made for a period of not less than two years
under subsec. (3), said sec. 59.87.

It appears from the above statement that the county board
of Lincoln county has appropriated monej' for a period ending
January 1, 1923. There is no authority given to the county to
discharge.the county agricultural representative. He has been
legally appointed and appropriation of the money has been made
by the county board and he therefore continues to hold his
office at least until January 1, 1923.
You state in your letter that the county clerk refuses to draw

an order covering any further payments of the salarv of Mr.
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Cole after date of passage of the above resolution until he fully
understands his personal liability in the matter.

The money being appropriated and Mr. Cole being county
representative, the clerk has no right to withhold his salary and
he can be compelled by writ of mandamus to draw the orders for
the payment of the salary as long as there is an appropriation
for the same.

JEM

Counties—County Commission Plan—Division by county
board of county of 10,735 population which has elected to reor
ganize under provisions of sec. 59.95, Stats., into three commis
sioner districts whereby largest district contains 716 more in
habitants than smallest is not necessarily in violation of statu

tory rule that such districts shall be so formed as to be compact
and contiguous and as to equalize as nearly as possible popula
tion in each.

Question is one for court with all facts before it.

July 13^ 1922.

Clive B. Strang,

District Attorney,

Grantsburg, Wisconsin.

You state that by vote of the people in April, Burnett county
elected to reorganize under the provisions of ch. 245, laws of
1921 (sec. 59.95, Stats.); that subsequent to the election the
county board divided the county into three commissioner dis
tricts in such a manner that the largest district has 716 more

people, according to the last census, than the smallest district;
that it is possible to divide the county into three districts as good
territorially as the division made, whereby there would be only
175 to 200 difference in population.

You ask, in effect: Is the division made legal, in view of the
fact that an equitable division can be made with the smaller
difference in population?

The question is a judicial one, of course; but I hesitate to
express an opinion based only on the facts you state.
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The population of the county, according to the 1920 census,
is 10,735. An exact division, according to population, into
three districts would place about 3,578 in each district. The
1921 Blue Book shows that thei'e are 21 towns and 2 villages in
Burnett county, ranging in population from 94 to 1,131 people.
The direction of tlie statute is that the district shall be so

formed as to be compact and contiguous and as to equalize, as
nearly as possible, tlie population in each (subsec. (8), sec.
59.95). It would seem to me that the mere fact that in the
division there are 716 more people in the largest district than
in the smallest would not render .such division illegal. Doubt
less there are many features of the division as made to be con
sidered which do not appear in your statement of the facts.
You are, of course, familiar with the cases of State v. Cun-

ningham, 81 Wis. 440, and 83 Wis. 90, which held void two suc
cessive apportionments of the state into senate and assembly
distiicts made by the legislature under the provisions of sees.
3, 4, and 5, art. IV, Const. The requirements of the constitution
as to such apportionments are substantially tlie same as the
requirements of the .statute under consideration. Paraphrasing
the general rule stated in the principal opinions in both of these
cases it may be said "perfect exacinotts" in the division of the
county into commissioner districts, according to the number of
inhabitants is neither required nor possible. But there should
be as close an approximation to exactness as possible and this is
the utmost limit of the di.scrotion of the county board. If in
the case of the Burnett county division there is such a wide
and bold departure from the statutory rule that it cannot pos
sibly be justified by the exercise of any judgment or discretion
and that evinces a disposition on the part of the board to utterly
ignore and disregard the rule of the statute in order to promote
some other object than the statutory division, then the conclu
sion is inevitable that the board did not use any judgment or
discretion whatever.

, Whether the division made by the county board in this in
stance violates the statute is a que.stion for a court of competent
jurisdiction with aU the facts and circumstances of the ease
before it, and probably should not be the subject of further
consideration by this department.
FEB
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Bridges and Highways—County bridge funds may not be used
to aid in reconstruction of bridge over creek in another county,
although original bridge was built under agreement between
adjoining towns in two counties to build and maintain same.

July 14, 1922.

0. D. Black,

District Attorney,

Kichland Center, Wisconsin.

With your letter of July 6 you submit a copy of a written
agreement, dated October 25, 1879, purporting to be between
the town of Woodland in Sauk county and the town of Westford
in Richland county, signed by the chairman and the two super
visors of each town, reciting that the parties to the agreement
(the two towns)

''have jointly [constructed (?)] each paying one-half part in a
bridge crossing the creek near the county line of Richland county
and Sauk county between" said towns "on the road leading
from Cazenovia to the State Road," and binding said town
boards and their successors in ofSce "to keep in repair said
bridge, each town paying one-half of the expense in keeping of
said bridge";

also copy of an undated written notice by said town of Wood
land by its town board and addressed to the said town of West-
ford and its town board, reciting the substance of said agree
ment that notification of the necessity of rebuilding said bridge
has been repeatedly given and that said town of Westford and
its town board have disclaimed all liability and refuse to take
any part in the planning, constructing or paying for said bridge,
and that the said town of Woodland will, as a matter of public
convenience and necessity, construct said bridge and will hold
the said town of Westford liable for one-half the expense thereof
on its completion; also a letter from the chairman of the town
of Westford to you, to which is appended a diagram of the
locus in quo, indicating that a curve in the road where it crosses
the county line is proposed to be eliminated and the proposed
new bridge placed over the stream in the road as straightened,
and that the bridge in its present location, in the curve of the
road, has been so located for more than forty years.
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In your letter you say that this bridge which was located on
the public highway at a point approximately sixty feet from the
boundary line between Sauk county and Richland county on
the Sauk county side was carried away by a flood last summer j
that application has been made to the town of Westford in
Richland county and to the county road and bridge committee
to assist in the construction of a new bridge, and that the com
mittee, as well as the town board, have raised the question as
to whether or not any part of the money available for new
bridges in Richland county can be expended on the bridge in
Sauk county, located sixty feet from the county line; and you
ask the opinion of this-department on the question.
"Without attempting to discuss or refer to the many statutes

examined, I shall simply say that I can see nothing in the facts
as submitted that would authorize the expenditure of county
funds in the reconstruction of the bridge in question, and am
of the opinion that the county of Richland cannot lawfully par
ticipate therein.
You also ask if the town of Westford should contribute any

thing to the construction of the new bridge.
This question relates purely to a controversy between the two

towns and cannot, therefore, properly be the subject of an
official opinion by this department, as it is not part of your duty
as district attorney to advise towns or town boards. Moreover
the controversy appears to be one which ultimately will have to
be settled by the courts in an action brought by the town of
Woodland against the town of Westford to recover one-half
of the expense of rebuilding the bridge. Unofficially and ex
pressing the writer's personal opinion only, it is thought that
the town of Westford may be held liable in such an action,
under the authority of Wanpim v. Chester, 61 Wis 401 and
Bloomer v. Bloomer, 18 Wis. 297. See also Bella v. Larrahee
164 Wis. 405; Montgomerij v. Scott, 34 Wis. 338, 345 and 347;
Self V. Eaton, 153 Wis. 657, 662, as throwing some light on the
question involved.

PEB
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Constitutional Law—Proposed constitutional amendment,
though duly passed by two successive legislatures, cannot be sub

mitted to popular vote until legislature has prescribed time and
manner of such submission.

July 14, 1922.

Honorable Elmer S. Hall,

Secretary of State.

In your letter of June 28 you ask my opinion as to your

authority and duty to submit to popular vote at the general
election in November, 1922, a proposed constitutional amend
ment which would empower the legislature to fix the salary of

the governor.* This amendment was duly passed by the legis

latures of 1919 and 1921, and was properly published between

the two sessions. Sec. 1, art. XIT, Const., provides that when it

has been so passed and published

"it shall be tiic duty of the legislature to submit such proposed
amendment or amendments to the people in such manner and
at such time as the legislature shall pi'ovide."

Upon passing the proposed amendment in question, the legisla
ture of 1921 made no provision whatever for its submission to
the people. It simply passed a joint resolution (Joint Resolu
tion No. 49, S., of 1921) expressing its agreement to the amend
ment. The question is whether in the absence of legislative pro
vision for submission to the people, the amendment may properly
be included by you in the list of amendments to be voted upon
at the general election in 1922.
Ever since the organization of the state it has been the prac

tice of the legislature, whenever a constitutional amendment has

been passed for the second time, to pass an act providing for
the submission of the amendment to popular vote. The case

now before us appears to be the only instance in the history of
the state where that course was not followed. Prior to 1893, the

special acts not only specified the election at which the amend

ment was to be voted upon, but prescribed also the form of
legislature passed a general law covering these subjects (ch. 288,
ballot and the method of canvassing the returns. In 1893 the

*Jt. Res. No. 81, 1919; Jt. Res. No. 49, S., 1921.
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laws of 1893, sees. 29, 50, 83 and 100-102), and since that time
it has not been the uniform practice to specify the method of
voting in detail, although that has continued to be done in the
majority of cases, and where it has not been done, specific men
tion has been made of the general law on the subject. In all
cases, however, the special act has specified the election at which

the amendment is to be voted upon. Usually, the election speci
fied has been the first general election following the passage of
the act, but in five cases, viz., in 1889, 1897, 1903, and twice in
1919, the judicial election in April was the one that was speci
fied.

While the legislature of 1893, as already noted, passed a gen
eral statute with reference to the method of submitting con
stitutional amendments to the people, I cannot find that any
such general statute has ever been enacted with reference to the

time of their submission. The provisions of the statute of 1893
are now substantially incorporated into sees. 6.10, subsec. (3),
6.19, subsec. (6), and 6.23, subsec. (8)', Stats. The first of these
sections requires the secretary of state to include in the notice
of the general election

"any constitutional amendment or other question to be sub
mitted to the electors of the state for a popular vote."

The second section requires him,

"whenever a constitutional amendment or other question is re
quired to he submitted to a vote of the people"

to send a certified copy thereof to each county clerk not less
than twenty-five days prior to the election "at which such

amendment or question is required to he submitted." The third
section provides:

"Whenever a proposed amendment to the constitution, or any
measure or other question shall be submitted to a vote of the
people, a concise statement of the nature thereof shall be printed
in accordance with the act or resolution directing its submission
upon a separate ballot provided for that purpose."

It seems clear that none of these sections contain any provisions
as to when a proposed constitutional amendment is to be sub
mitted, but that they cover only the method of submission. The
italicized portions of the statutes above quoted make this par-"
ticularly plain.
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It may be argued that because the statutory provisions just

quoted are all contained in the chapter of the statutes dealing

with general elections, it follows that they constitute a direction

to the secretary of state to submit all constitutional amendments

at the first general election following the final passage of the

amendment. That argument appears to me to call not only for

a very strained construction of the statutes themselves, but for
an entire disregard of the constitutional provisions, which is
that if the second legislature approves the amendment, then it
shall be the duty of the legislature to submit the amendment to
the people in such manner and at such time as the legislature
shall prescribe. Clearly under this language, the duty to sub
mit the proposition to the people arises after the amendment
has been approved by the legislature for the second time. Here
the legislature simply gave its approval to the amendment the
second time, but did nothing in the way of submitting it to the
people for their vote. Furthermore, the statutory provisions
that I have quoted are as fully applicable to the spring election
as to the general election. Sec. 8.05, which is a part of the
chapter covering the spring election, provides that

"all the provisions of law respecting the qualifications of voters,
the conduct of elections, and the canvassing and return of votes
at general elections, except as otherwise provided, shall be ap
plicable to elections held under this chapter."

If, instead of thus incorporating the provisions of the general
election law by reference, the legislature had incorporated them
in so many words in the chapter on judicial elections, it could
not be contended that the provisions with reference to constitu
tional amendments amounted to a direction for their submission

at a general election only; and the situation appears to me to
be precisely the same where the provisions of the general election
law are incorporated into the judicial election law by reference.

The fact that ever since the state was organized consitutional
amendments have been submitted by special act designating the

precise time at which they are to be voted upon is very persusa-
sive as to the correct construction of the constitution. If the

legislatures of 70 years have considered it necessary, as they
obviously have, to make specific provision for the submission
of constitutional amendments to a popular vote at a designated
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time, their long continued adherence to that view of the con
stitution is entitled to considerable weight. Our supreme court
has expressed itself on numerous occasions as to the necessity
of a substantial compliance with the constitutional requirements
in the passage and submission of proposed amendments to the
constitution. The latest decision on this subject, State ex rel.
Bentley v. Hall, 189 N. "W. 265, adheres to this principle and
cites the cases in which the subject is fully discussed. The estab
lished rule is, as stated in State v. Donald, 160 Wis. 21, 57:

"No amendments can bo made under this section without a
compliance with all its provisions both in the passage in the
legislature and the submission to the people."

My conclusion, therefore, is, not that there is anything invalid
about the proceedings relative to this proposed constitutional
amendment, but simply that those proceedings have not yet
reached the stage where you have the authority or the duty
to arrange for submitting the amendment to popular vote. It
is for the legislature, not the secretary of state, to determine
how and when the amendment shall be submitted, and the legis
lature' has not yet spoken on the subject. You have no more
authority, in my opinion, to submit the amendment at the gen
eral election in November, 1922, than you would have had to
submit it at the judicial election of April, -1922. The following
cases from other states are in harmony with my conclusion:
Johnson v. Craft, 87 So. 375 (Ala. 1921); Hooper v. State, 89
So. 593 (Ala. 1921) ; Cartledge v. Wortham, 153 S. "W. 297 (Tex.,
1913); Re: Denny, 59 N. E. 359 (Ind., 1901).
I may point out that this omission of the legislature does not,

as a practical proposition, necessarily mean a postponement of
the effectiveness of the amendment. Were it to be voted upon
at the general election of 1922, and adopted, it would simply
authorize the legislature of 1923 to fix the salary of the governor.
The action of the legislature of 1923 could not affect the salary
of the governor then in office, but would become effective only
with the beginning of the new term in January, 1925. The same
result can be accomplished if the legislature of 1923, early in
its session, passes a bill for the submission of the amendment at
the judicial election in April, 1923, and then, in case the amend-
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ment is adopted at that election, passes another bill fixing the
salary of the governor for the term commencing in 1925.
RMH

Bonds—Town Refunding Bonds—Power of town meeting to
authorize issuing of bonds for discharge of refunding of existing
obligations of towff granted by sec. 60.18 (5), Stats., is not
goverened by ch. 67, Stats.

July 14, 1922.

A. J. 0 'Melia,

District Attorney,

Rhinelander, Wisconsin.

You state that one of the towns of your county is in serious
financial difficulty owing to judgnients having been obtained
against the county in certain actions to recover inequitable taxes
which are chargeable to the town and to the desirability of set
tling pending claims in order to prevent further judgments
against the town; that several thousand dollars are needed by
the town to liquidate these obligations, but that the town has
levied the maximum amount it can raise by taxation, and that
the only solution of the problem is for the town to issue bonds
for the purpose of providing the funds necessary to meet such
obligations; that the county, is interested in the question you
submit because of its interest in the judgments referred to.

You call my attention to subsec. (5), sec. 60.18, Stats., and
to sec. 82, ch. 590, laws of 1921, in connection therewith, and to
ch. 67, Stats., and you ask for my opinion as to whether or not
the town has authority to issue bonds for the purpose stated
and as to what procedure should be followed in case such
authority exists.
.  After careful consideration of your question, I state my con-

elusion as follows:

It is my opinion that the town meeting may direct the settle
ment of these judgments and suits or any other legal indebted
ness or outstanding obligations, suits, judgments or contro
versies existing against the town, and may authorize the town
board to issue bonds or other obligations of the town therefor
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by exercising the power conferred and in the manner provided
by subsec. (5), sec. 60.18, Stats.; and that the issuing of bonds
for such purpose and the procedure are not governed by eh. 67,
Stats.

Sec. 60.18 provides that the qualified electors of each town
shall have power at any annual town meeting by vote:

"To direct the compromise or settlement o^ny legal indebted
ness, outstanding bonds or other obligations, or of any suit or
controversy existing against such town, and to provide how the
money necessary for that purpose shall be raised, and for that
purpose authorize the town board to issue the bonds or obliga
tions of such town, not exceeding the amount of such indebted
ness, and to negotiate the same either directly in settlement of
such indebtedness or in raising money to settle and pay the
same. The power conferred by this subsection shall be exer
cised at an annual or special town meeting but shall not be
exercised at an annual town meeting unless the town board shall
have given notice of its intention to present the proposition to
such meeting as is required in the case of special town meetings,
nor unless the resolution or order to be voted upon shall state
the total amount of bonds to be issued, the denomination thereof,
the time and place of payment of the principal and of the in
terest, which shall not in any case exceed eight per cent per
annum and shall be first publicly read to such meeting before
the vote thereon shall be taken; nor shall any action be taken
under this subsection unless seventy-five per cent of the electors
present at such meeting vote in favor of the order or resolution."

Subsec. (1), sec. 67.03, provides that every municipality may
borrow money and issue municipal obligations therefor for the
purpose specified and by the procedure provided in "this chap
ter, and for no other purpose and in no other manner, except
as provided otherwise in subsecs. (7) and (8), sec. 67.01. These
exceptions do not affect your question.

Subsec. (5), sec. 67.04, enumerates the purposes for which
towns may borrow money and issue bonds therefor, but the pur
pose stated in your question is not included in such enumera
tion.

. Ch, 576, laws of 1921, which created ch. 67, became a law on
its publication, July 8, 1921, although by its own terms (sec. 18)
it did not take effect until January 1, 1922.
Ch. 590, laws of 1921, became a law on its publication,

August 9, 1921. Sec. 82 of this enactment added, or perhaps
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more properly speaking restored, the sentence beginning "the
power conferred by this subsection," etc., to said subsec. (5),

sec. 60.18, after the provisions thereof had been repealed by sec.

11 of said ch. 576. Until such repeal the substance of the pro

vision had applied to both subsec. (5) and subsec. (7), sec. 60.18,
and was found in subsec. (7) thereof.

The repeal was of all of subsec. (7) except the introductory

paragraph, which was amended to read:

"(7) Town Bonds. To authorize the town board to issue
town bonds in the manner and for the purposes provided by
law,''

which is as subsec. (7) now stands.

Subsec. (5), sec. 60.18, including the principal provisions of

the last sentence of the same, has been a part of the enumeration

of the powers of town meetings since 1872 (see ch. 91 of the
session laws of that year).

The purposes for which bonds may be issued by towns enumer

ated in former subsec. (7), sec. 60.18, were transferred by said

ch. 576, laws of 1921, to subsec. (5), see. 67.04; but the purposes

enumerated in subsec. (5), sec. 60.18, as has already been stated,

were not so transferred to sec. 67.04, and unless the power exists

by virtue of subsec. (5), sec. 60.18, it does not exist at all.
The power to issue bonds for the purpose in question is an

important one and may often be vital to the interests of a town

and to the county and state, as it would seem to be in the specific
case with reference to which your question is asked. It is, there

fore, not probable that the legislature intended to take this
privilege away from town meetings. It is elementary that re
peals of existing laws by implication are not favored. The
words:

"for the purposes specified and by the procedure provided in
this chapter, and for no other purpose and in no other manner,"

in subsec. (1), sec. 67.03, I think constitutes an express repeal

of all other provisions of the statutes not included within the
exceptions of sec. 67.01, subsecs. (7) and (8)—relating to the

purposes and manner of municipal borrowing and issuing of
obligations therefor existing at the time of the enactment of
said ch. 576, even though the taking effect of the act was post-
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poned to January 1, 1922. But said ch. 590 is a subsequent

enactment, the effect of which, in my opinion, has restored

subsee. (5) in its entirety to sec. 60.18, and takes the power and
manner of exercise by the town meeting therein conferred out

of the action of ch. 67. That this was the legislative intent
seems to me clear from the history of the enactments mentioned.

The reason for exempting the subject of this particular pur
pose—that of providing for the compromise or settlement of

legal indebtedness, outstanding obligations, suits, etc., against
the town—and the exercise of the power of accomplishing such
purposes granted by subsec. (5), sec. 60.18 from the provisions of

ch. 67, are not far to seek. This purpose belongs to an entirely

different class than do any of the purposes enumerated in subsec.
(5), sec. 67.04. It will be noted that the latter all relate to the

purchase, acquiring or constructing of something in the future

or the maintenance of the same and the incurring of indebted

ness therefor, while the former relates to the discharge or re
funding of existing obligations of the town. It is easy to see
why such purpose and the exercise of the power to accomplish
it ought not to be limited by the restrictions of ch. 67.

FEB

Municipal Corporations—Towns—School Districts—Taxation
—Ch. 67, Stats., and sec. 67.11 thereof limit power of town
boards to borrow money under sec. 60.29 (17), Stats, to 25%
of tax levy during preceding year for same purposes, and of
school districts to amount voted as special tax but not exceeding
aggregate maximum allowed by sec. 40.09 (10a).

July 15, 1922.
Honoeable Marshall Cousins,

Commissioner of Banking.

In your letter of July 10 you say:

"In some portions of the state, particularly upper Wisconsin,
the banks are called upon to carry towns and school districts to
a considerable amount for a number of months every year,"

and you request an opinion by this department on the effect
of ch. 576, laws of 1921, which created ch. 67, Stats., on the
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powers of towns and school districts to borrow money under the
general statutes relating to the powers of such municipality.
You are advised that in an opinion this day rendered to the

district attorney of Oneida county,* this department held that
the words in subsec. (1), sec. 67.03, of said chapter,

"for the purposes specified and by the procedure provided in
this chapter and for no other purpose and in no other manner"

constitute an express repeal of all other statutes relating to the
purpose and manner of.municipal borrowing and the issue of
obligations therefor which are not included within the excep
tions of subsecs. (7) and (8), sec. 67.01, existing at the time of
the enactment of said ch. 576, even though by its terms the act

did not go into effect until January .1, 1922; but that the pur
pose and manner of borrowing money by towns for the purpose
of discharging or refunding existing obligations against the
town, provided for by subsec. (5), sec. 60.18, which was re-
enacted by the legislature by ch. 590, laws of 1921, after the
enactment of said ch. 576, is not governed by said ch. 67.
The effect of this ruling is that, except as noted therein, all

provisions of the statutes to which our attention has been called,
granting powers of borrowing money by municipalities, includ
ing towns and school districts, are limited and restricted by
said ch. 67.

The amount and the manner of temporary borrowing by such
municipalities, to which your inquiry apparently refers, is pre

scribed by sec. 67.11 of said chapter.
Specifically, it is my opinion that the general power of town

boards conferred by subsec. (17), sec. 60.29,

"To borrow money, when authorized at the last preceding
town meeting, not exceeding the amount appropriated at such
meeting, at a rate of interest not to exceed eight per centxun per
annum, to pay town orders which may be drawn upon the town
treasurer and to direct the town chairman and clerk to issue
negotiable promissory notes of the town therefor, payable not
later than the first day of March following the date of their
issue,"

is limited by subsec. (4), sec. 67.11, to twenty-five per cent of
the tax levy during the preceding year for the same purposes;

•Page 537 of this volume,

as
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that in the case of school districts the amount is limited to the

amount voted as special tax by the electors, subject to the further

limitation, however, that such special tax, together with all
prior taxes levied under the provisions of subsee. (10a), see.
40.09, shall not exceed two and one-half per cent (3 per cent
in certain school districts) of the total assessed valuation of the

taxable property in the school district for the preceding year;
that in either case it is a necessary precedent requisite to the
validity of promissory notes, issued for such temporary loans,
that the procedure provided by said sec. 67.11 be followed.
FEB

Counties—Public Officers—County surveyor is not entitled to

have amount of his fees and expenses in making of survey of
lands pursuant to sec. 59.63, Stats., advanced to him by town
board of town in which such lands are situated, but must await
levy and collection of special taxes provided for by said section.

July 15, 1922

0. F. Morris,

. District Attorney,

"Washburn, Wisconsin.

Your inquiry in effect is: Is a county surveyor who has made

a survey under the provisions of sec. 59.63, Stats., entitled to file
his verified claim against the town in which the lands surveyed
are situated, on the completion of such survey, and be paid in
the same manner as other claims against towns are paid?
You state that your opinion is that it was the intention of the

legislature to authorize a majority of the resident owners in

any section of land to procure a survey and location of all the
corners in said section at the expense of the town temporarily
and to require the town to reimburse itself by collecting the
expense from the owners of the land surveyed.
I cannot agree with your interpretation and am of the opinion

that your question must be answered in the negative.
I think the surveyor should seasojiably file a statement of the

expense, including the cost of publication of notice, if any, with
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the to^vTi clerk, which the town clerk is directed by subsec. (2)

of said section to apportion among the several pieces or parcels

of land upon the basis of the area surveyed and include the same
in the next tax roll to be collected in the same manner as other

taxes are collected; that on the collection of these special taxes,

and only then, is the town board authorized to direct the issuing

of an order upon the town treasury for the amount due the

surveyor. The survey is made at the request and for the benefit

of private owners of land, and, if made in accordance with the

statute, the cost becomes a special charge against the land sur

veyed. Disbursements of the general funds of the town for the
purpose of paying such costs in advance of the levy and collec
tion of the special tax against the lands involved is not author

ized by any statute and, in my opinion, the issue of a town order

or orders for such purpose is prohibited by sec. 60.35, Stats.
FEE

Intoxicating Liquors—Officer has no power to summarily
order nuisance under sec. 1543 (22) abated.

To secure forfeiture under bond given under sec. 1543 (32)
(c) action must be brought.

Town board has not right to license soft drink parlor to sell
drinks that contain no alcohol.

July 15, 1922.
Frank S. Symmonds,

District Attorney,

Kenosha, "Wisconsin.

In your recent letter yon have submitted a number of ques
tions which I will take up in their order.
You refer to subsec. (22), see. 1543, and inquire whether,

where a defendant pleads guilty under this paragraph of main
taining a nuisance and the court pronounces judgment that the
defendant is guilty, the officers of the law have the right and
authority to close such place without any further proceedings.

If not, would it be necessary in order to abate the nuisance to
bring suit under sec. 3180a, Stats. ?
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Subsec. (22), in part, provides:

"Any room, house, building, boat, vehicle, air craft, or place
where intoxicating liquor is manufactured, sold or kept in viola
tion of any of the provisions of this chapter, and all intoxicating
liquor and property kept and used in maintaining the same, is
hereby declared a public nuisance, and any person who main
tains such nuisance, upon conviction thereof, shall be fined not
more than one thousand dollars or be imprisoned for not more
than one year or both."

There is no provision which authorizes the courts to order the
place abated upon such conviction. The party is simply fined
or imprisoned as the case may be.

"A public nuisance may be summarily abated by the public
authorities but this power must be reasonably exercised without
doing unnnecessary damage or injury to property and is lim
ited to the removal of that in which the nuisance consists.' * 29
Cyc. 1218.

I am persuaded that the officer has no right to abate the
nuisance by ordering the same abated. The officer has a right
to summarily remove things that are public nuisances, but that
would not apply to a case of this kind. In order to abate a
nuisance of this kind, a suit must be brought under sec. 3180a,
Stats. If the district attorney or officer should order the place
to be abated and it was not abated, a proscution for criminal
conviction would have to be brought under subsec. (22), and an
effective injunction could be granted by the court only after the
trial of the suit brought under sec. 3180a.

You inquire also whether it would be legal for a town board
to have two kinds of licenses, one under sec. 1543, Stats., and
the other for ice cream and soft drink parlors where nonintoxi-
cating liquors are not kept for consumption on the premises
where sold.

It has been held by this department that a city has not the
power to simply pass an ordinance licensing soft drink parlors
without any reasonable regulatory ordinance authorizing same,

but the general provisions as to by-laws given in the general
city charters have been held broad enough to authorize a regu
latory ordinance where it involves a question of health for the
community. See Mehlos v. City of Milwatikee, 156 Wis. 591.
Whether the statute which authorizes towns to make orders and
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by-laws for the management of all the affairs of the town con

ducive to the best welfare and good order thereof and to re
strain drunkenness and disorderly conduct is broad enough to

authorize the town to pass an ordinance regulating soft drink
parlors, is not entirely free from doubt; but it is perfectly clear

that the town has no right simply to pass an ordinance licensing

soft drink parlors such as you speak of. A regulatory ordinance
which is reasonable under the statutory provisions would have

to be passed in order to make such a license valid, but, as I have
said before, I am somewhat in doubt whether the statute is broad

enough to authorize the town to do this.

Third, you direct my attention to subd. (c), subsec. (32), sec.

1543, and you inquire whether a forfeiture can be recovered in

the prosecution or whether a separate action would have to be
brought to recover forfeiture. Said subdivision provides as
follows:

"At the time of the return of the warrant issued for the
violation of any of the provisions of this chapter, the defendant
shall give a bond in such sum as shall be fixed by the court, but
not less than in the penal sum of five hundred dollars, with
sufficient sureties, payable to the state for his appearance, as
shall be required by the court from time to time until said
proceedings shall finally be determined. Said bond shall further
be conditioned that he will not sell, vend, deal, barter or traffic
in, any intoxicating liquors or nonintoxicating liquors in viola
tion of any law of this state or of the United States.''

Under sec. 4804, Stats., it is provided:

"When any person under recognizance in any criminal prose
cution, either to appear and answer or to prosecute an appeal or
to testify in any court, shall fail to perform the condition of
such recognizance his default shall be recorded and an action
shall be commenced against the person bound by the recogniz-
ance or such of them as the prosecuting officer shall direct.''

The sureties on the bond always have the right to a defense in
court. If the sureties come into court when the bond is for

feited and pay the forfeiture, then, of course, no action is neces
sary; but if they do not do so, the forfeiture can be recovered

only by an action for that purpose. It matters not whether the

forfeiture is incurred after the defendant has been fined or

imprisoned or before.
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You ask also that this office prepare a set of papers for you
for an action to recover a forfeiture. This is a request that this
office cannot comply with. It is the district attorney's duty to
draft these papers, and, if he is in doubt whether the papers
that he drafted are legal, he may consult this department with

reference thereto j we have as a rule refused to draft complaints
and warrants for district attorneys and we must adhere to said

rule in this ease.

JEM

Bonds—Criminal Law—Arrest—Intoxicating Liquors—Public
Officers—Sheriff—Officer has no right to arrest man without

warrant for misdemeanor not committed in his presence.
•Under facts stated officer may be prosecuted for shooting at
parties suspected of committing misdemeanor.

Sheriff is liable on bond for acts of deputy.

July 17, 1922.

Charles A. Ingram,
District Attorney,

Durand,* Wisconsin.

In your recent letter you submit a statement of facts as a

basis for an opinion. A special deputy, S , a constable, and

another attempted to search for liquor, without search or other

warrant, a car which they mistook for another. You ask in this

connection the following questions:

"1st. Wei'e >S aJid his associates within the protection of
the law as officers?

"2d. If S and his associates exceeded their authority
are they liable to prosecution?
"3d. If S and his associates are liable in a civil action

is their liability such that the sheriff may be held upon his
official bond?"

The first question must be answered in the negative. A pen

alty is prescribed for the violation of ch. 441, laws of 1921, being
the said prohibition enforcement act, disclosing that violations
of said act are not felonies but simply misclemeanors, and the

defendant cannot be sentenced to state prison. It is well set-
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tied that an ofScer cannot lawfully arrest a person for a mis

demeanor without a warrant "unless it was committed in his

presence. Stitigen v. Bundle, 99 Wis. 78. An officer is never

justified in using unnecessary force or treating his prisoners
with violence or in resorting to dangerous means in making an
arrest. 5 C. J. 424. See 21 Am. and Eng. Cyc. of Law (2d
ed.) 206; also 3 Cyc. 892, and 21 Cyc. 797.

Your second question must be answered in the affirmative.

From your statement of fact it appears that it was very for

tunate that the parties in the car fired at by the officer were not

killed or even injured.

In answer to your third question I refer to subsec. (1), sec.
59.22, which provides as follows:

"The sheriff may require his undersheriff, jailer and every
deputy who is not required by subsection (3) to furnish an
official bond, before entering upon the duties of his office, to
execute and deliver to him a bond in such sum and with such
sureties as he may require, conditioned for the faithful perform
ance of his official duties; and every default or misconduct of
such undersheriff or deputy for which the sheriff shall be liable
shall be a breach of such bond.''

The provision of this section makes it necessary to give an

affirmative answer to your third question.
JEM

Counties—Public Officers—County Surveyor—Register of
Deeds—Register of deeds is not authorized to record field notes,
plats or diagrams of surveys of lands not "divided into lots, or

lots and blocks, streets and alleys, commons or public grounds"
as provided by sec. 2260, Stats.; but if made by county surveyor

they shall be filed and recorded in office of such surveyor and
copy of record shall be made in office of county clerk, pursuant

to sec. 59.60, Stats.

July 17, 1922.

C. P. Morris,

District Attorney,
Washburn, Wisconsin.

You state that the owner of a large quantity of unoccupied

and unimproved land has had a survey made—lines run and
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corners located down to and including tlie eighth lines—in three
congressional townships and has caused detailed field notes and
three plats or diagrams, containing some twelve to fifteen thou
sand descriptions to be made, and has filed the same for record

in the office of the register of deeds. You ask whether such
owner is entitled to so file and have same recorded without pay

ing the regular recording fee.

I assume that those tracts of land were not

"divided into lots, or lots and blocks, streets and alleys, com
mons or public grounds,"

under the provisions of sec. 2260, Stats., and that the plats

were not offered for record under the provisions of sees. 2261,

2262 or 2269, Stats., and that, therefore, the provisions of subsec.

(10), sec. 59.57, as to fees for such recording, do not apply.

You have not referred me to any statute, nor have I found
any providing for the filing and recording in the register of

deeds of such plat and survey of lands as you refer to. On the
other hand surveys of this nature, when made by the county
surveyor or his deputies, are directed to be recorded and the

original field notes and calculation thereof to be filed and pre
served in the office of the county surveyor and a copy of such

record to be made and recorded in books kept and filed in the

office of the county clerk (sec. 59.60, Stats.). I do not know
of any other provisions for the recording of such surveys. The
recording in the county surveyor's office and the making of a
copy of the record in the books in the office of the county clerk
are a part of his official duty in connection with any survey
made by him or his deputies, and apparently he is entitled to no
fees therefor, except the fees provided by sec. 59.65, for making

the survey, which includes fifty cents for recording the same.

It is my opinion, therefore, that the register of deeds is not
authorized to record the field notes, plats, or diagrams in ques
tion, which opinion necessarily disposes of your question as to

fees to be charged.
PEB
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Mortgages, Deeds, etc.—Public Officers—Register of Deeds—

Recording fee to be charged by register of deeds for recording

five-folio mortgage not of approved form as provided by sec.
2214a, Stats., is minimum fee prescribed by sec. 59.57 (1) plus

50% thereof, or $1.12i4-

July 17,1922.

John W. Sodbbberg,

District Attorney,

Barron, Wisconsm.

You inquire:

"What must a register of deeds charge for recording a five-
folio mortgage which is not one of the approved forms V

The approved forms and fees are provided for by sec. 2214a,
Stats.

Subsec. (3) of said section provides that in such case an addi
tional charge for recording shall be made equal to fifty per cent
of the recording fees prescribed by sec. 59.57.

Subsec. (1) of this latter section prescribes that the minimum
fee for recording a mortgage shall be seventy-five cents.

This provision seems plain and unambiguous, and I am of the
opinion that the fee for recording a five-folio mortgage on an
unimproved farm is seventy-five cents plus fifty per cent of the

same, or one dollar and twelve and a half cents ($1.12^).
FEE

Ptihlio Officers—Public Records—Sec. 4148, Stats., does not
require public officers to furnish certified copy of document con
tained in his files, where divulging of its contents would hamper
officer in enforcement of criminal statute.

July 18, 1922.

Board op Control.

Demand has been made upon you, under see. 4148, Stats., for

a certified copy of certain papers on file in your office, and you
have asked my opinion as to whether it is your duty to furnish
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such copy. The papers consist of reports made to you, some

by private citizens, and others by your own employes, with re

spect to the activities of a certain hospital corporation. You sub
mitted these reports to me in March of this year, and after

examining them, I advised you in an official opinion, dated April

13, 1922,* that (assuming the truth of the statements contained

in the reports) the hospital corporation had been violating sec.
58.03, Stats., which requires home-finding agencies to be licensed

by your board. The violation of this statute is a criminal

offense under sec. 4586m, Stats. The person who has demanded

a certified copy of the reports is the attorney for the hospital
corporation.

Sec 4148 reads as follows:

"A copy of any document or paper filed, deposited, entered,
kept or recorded or of any record, made or kept pursuant to
law, in any public office or with any public officer of the United
States, or of this state, or of any town, school district, county or
municipality herein, or any public body or board created under
any statute of the state, being certified as provided in the next
section, shall be received in evidence in all eases in like manner
and with like effect as the original. If any such officer, upon
being tendered his legal fees therefor, shall unreasonably refuse
to furnish any such certified copy to any applicant for the
same he shall forfeit not less than twenty nor more than one
hundred dollars, one-half to the person prosecuting therefor."

As our supreme court pointed out in Mushack v. Schaefer,
115 Wis. 357, this statute, by imposing a penalty for failure to
furnish a certified copy, impliedly creates a duty to furnish such
copy. That duty, however, is limited by the word "unreason
ably" in the statutes. The presence of that word means that in

those cases where it is reasonable for a public official to refuse
to certify a copy of a document, his failure to furnish the copy
does not subject him to a penalty, and it therefore follows that
in such cases he is under no duty to furnish it.

What, then, is the meaning of the word "unreasonably" in the
statute? Some light will be thrown on that question by consid
ering what were the doctrines of the common law with regard
to the right of the public to inspect the documents in a public
office.

*Page 321 of this volume.
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It was the established rule at common law that when applica
tion was made to a public official for inspection of a document
he might refuse inspection on either of two grounds: (1) that

the applicant had no interest in the document, or (2) that the dis

closure of the matter contained in the document would be against

public policy or would embarrass the official in the performance

of his duties. The common law rule was thus stated by Green-

leaf in his work on evidence 1 (16th edition) see. 476:

"But, in all cases of public writings, if the disclosure of their
contents would, either in the judgment of the Court or of the
chief executive magistrate, or the head of the department, in
whose custody or under whose control they may be kept, be in
jurious to the public interests, an inspection will not be granted.''

Numerous cases supporting this rule are collected in an opinion

given by this department to the commissioner of markets on
January 4, 1922,* and I shall, therefore, not repeat the citation

of these cases here.

Under sec. 13, art. XIV, Wis. state Const., these principles
of the common law would unquestionably be in force in Wiscon
sin if there were no legislation modifying them. Up to 1878

there was no such legislation, so far as I have been able to find.
In the latter year, the statutes were revised, and among other

things done by the revisers was to gather the scattered sections
relating to the admissibility of certified copies, and to consoli

date them into a single section which was numbered 4148. In

addition to making a general provision in this new section for the

admissibility of certified copies, the revisers added an entirely
new provision in the way of imposing a duty up.on the custodians

of public documents. This is the provision now under considera
tion, there having been no changes in its language since 1878.
In explanation of the addition of this provision, the revisers of
1878 simply stated in their "notes: "Provision is added to compel

the furnishing of copies in proper cases."

To my mind, the use of the words "in proper cases" by the
revisers of 1878 is of great significance in determining what the

effect of the new sec. 4148 was intended to be. The revisers

expressly recognized that there were cases where it would not be

proper to furnish certified copies, and that is the reason why

'Page 7 of this volume.
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they inserted the word '' unreasonably'' in the statute. It was,

at that time, an established rule of law that inspection of public

records would not be permitted where their disclosure would
cause embarrassment in the enforcement of the law. If inspec
tion was improper in such cases, certainly the furnishing of a

certified copy was equally so. Hence, it seems only logical to

say that when the revisers expressly and consciously limited the

right to certified copies to those eases which were "proper,"

they had in mind the law as it existed at that time with refer
ence to the propriety of permitting public inspection and copies,

and they did not intend to make so radical a change in the law
as to subject any and all public documents to public inspection

and copy. It is well established that the notes of the revisers
may properly be consulted in determining the legislative intent
in the enactment of a statute proposed by the revisers. Pfingsten

V. Pfingsten, 164 Wis. 308.

The same conclusion, however, appears to me to be inevitable,

even if we disregard the statement made by the revisers in their

notes. The word "unreasonably" is a part of the statute and

cannot be disregarded. It is clear that no duty rests upon a

public officer to furnish a certified copy if it would be unrea
sonable to expect him to furnish it. I cannot conceive a plainer

example of unreasonableness in that connection than to demand

of a public officer charged with the prosecution of criminal
offenses that he turn over to the accused person a copy of aU of

the evidence upon which his prosecution is based. Such a re

quirement, if enforced, would paralyze the administration of the

criminal law, and render the attorney general or the district

attorney quite "helpless in his conduct of a prosecution. All of
the state departments charged with the enforcement of the laws

enacted under the police power of the state—the prohibition
commissioner, the industrial commission, the railroad commis

sion, the board of control, the real estate brokers' board, and

many others—receive very many letters from citizens of the

state conveying information of alleged violations of the laws

which those departments are under duty to enforce. Probably
a dozen of such letters are received by the attorney general every
day, and referred by him to the various departments having
jurisdiction. Your board, in particular, is given, by sec. 46.16,
Stats., very broad powers of investigation into the affairs and
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operations of a large number of institutions, including hospitals.
If it were to be held that all investigation reports made to your
board by agents and all letters to you and to the other state
boards and commissions with respect to the alleged violations of
the laws were public documents of which any person might
rightfully demand a certified copy, then a tremendous obstacle
would be thrown in the way of enforcement of state laws, and
it is certain that many citizens whose natural inclination would
be to inform the state departments of violations of law would no
longer feel free to render such assistance.

If there- is any type of document, therefore, which in my
opinion it would be entirety unreasonable to expect a public
official to give out to any one and every one inquiring for it, it
is the kind of document called for in the demand which has been
made upon you. In my opinion the refusal of such documents
is reasonable as a matter of law—praticularly when they are
asked for by the prospective defendant in a criminal prosecution
arising out of the very matters contained in the documents. If,
however, the reasonableness of the refusal is a question of fact
and not of law, I should expect the question to be decided in
favor of the public official by any fair-minded jury.
My conclusions on this matter are not altered by the fact that

no prosecution has been commenced in the particular case under
consideration and that there is little liklihood of a prosecution
being commenced in the very near future. I understand that
the district attorney of the county in which the hospital is
located is virtually disqualified from prosecuting because of his
membership on the board of trustees of the hospital and that the
governor of Wisconsin has expressly refused to direct the attor
ney general to prosecute because he feels that no criminal offense
has been committed, his view of the law being at variance with
that expressed in our opinion of April 13. These facts, how
ever, do not affect the reasonableness of your refusal of a copy
of the reports. It will be some time before the statute of limita
tions will have run against the offenses alleged to have been com
mitted. You have been advised by the attorney general, who
is your statutory legal adviser, that the evidence in your file,
if proved, would establish the commission of a criminal offense.
The mere fact that circumstances appear to make a prosecution
impossible just at the present time does not mean that the ease
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is closed, or that the evidence in your possession can no longer
be reasonably witliheld from the inspection of the general public.
My answer to your question is, therefore, that if the giving of

a certified copy of the documents referred to in the demand
would tend to embarrass your board, either in its future action
in the matter covered by the documents or in the performance of
any of the duties imposed upon it by law, then a refusal of a
certified copy of such documents would not in my opinion be
unreasonable, and in such case it is not your duty, under sec.
4148, to furnish such certified copy.
The same conclusion might well be reached upon another

ground, which need not be fully discussed in view of the con

clusion already stated, but which should at least be mentioned
to avoid the inference that it has been overlooked or rejected.
As I construe sec. 4148, it applies only to documents, papers and
records "made or kept pursuant to law." When the history of
this provision is considered, including the explanation made in
the notes of the revisers of 1878, 1 think it is quite apparent
that the language of the statute is intended to embrace only such
ofScial records and documents as the officer is required to keep
or file, and not to cover all the correspondence, memoranda, and
intradepartmental reports that an ofiice or department may
happen to have.

RMH

Puhlic Officers—Secretary of Stoic—Claims—Secretary of
state has duty of directing and superintending collection of
monies due state.

July 18, 1922.
Harry W. Harriman, Special Investigator,

Railroad Commission.

Re: Reliance Motor Truck Company—Bankrupt

You ask in your letter of July 12 what department a bill
due the state from the above named bankrupt should be turned
over to, in order that a claim in bankruptcy may be filed.

Sec. 14.30, Stats., provides that the secretary of state, as
auditor shall:
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"(5) Direct Collection of Monies. Except as otherwise
provided by law, direct and superintend the collection of all
monies due the state."

It seems clear from the above quoted provision that you should
turn the bill over to the secretary of state, whose duty it then
becomes to "direct and superintend" its collection.
ML

Corporations—Blue Sky Law—^Under facts stated agent has
violated blue sky law.

July 18, 1922.

Otto L. Glen,

District Attorney,

Clintonville, Wisconsin.

Some time ago you wrote this department enclosing a certi
ficate No. 511 for twenty-five shares in the Coastal Burk-Homer
Co. of Houston, Texas, and you state that this certificate was
sold in Waupaca by a person who did not have a license to sell
those certificates under our blue sky law; that the money for

the certificate was taken by the agent and the shares were sent
to him later on from the company, and at the same time the
company sent the shares it sent him a promissory note for the
amount of the shares mentioned in the certificate, a copy of

which you enclosed. You inquire: Did the person or agent
selling this stock violate the blue sky laws of the state of Wis
consin?

Tills question must be answered in the affirmative. The party,
being an agent and not being licensed, sold the security as that
term is defined in sec. 1753—48 and, therefore, can be prose

cuted.

You ask for a form of complaint, but we have no other form
than the one you have, as you state in your letter, and we should

be obliged to draft one in order to comply with the present
amendments in the law. As it is your duty to do this and not

the duty of this department, we must decline to prepare the com
plaint for you.
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You also inquire whether, if the agent had orally recommended
the above shares of stock and had then gone back to Houston,
Texas, without directly selling them, but left such an impression
of the stock that, on receipt of circulars and other information
relative thereto, the party solicited sent money from "Waupaca
county, Wisconsin, .to said company and asked that shares of
stock be sent him for the money and the shares were sent him,
the agent who created the favorable impression would be liable
to prosecution under the Wisconsin blue sky law.

This question must be answered in the affirmative, for, under
sec. 1753—55, Stats., negotiation for sale within this state is an
offense.

The company located in Texas, of course, cannot be prosecuted
in this state.

JEM

Labor—Wages—Public Oncers—State Employe—^Wages due
state employe cannot be paid to wife, in absence of express or
implied authority.

July 18, 1922.
M. J. Tappins, Secretary,

Board of Control.

In your letter of July 10 you say that an attendant at the

state hospital for the insane, who made his escape after arrest
on a criminal charge, has $26 in wages due him from the institu
tion. You ask whether you have a legal right to pay this money
to his wife, who is in necessitous circumstances; and whether
the state would be liable to the attendant, in case he returns,
for the amount due on his wages.
Whether the wife has the right to collect her husband's wages

depends on whether she has implied or express authority for
that purpose. In the present case it is assumed that no express
authority was given.

"It is well recogniised that a wife has no implied authority
merely by reason of the marital relation to receive payment of
an indebtedness owing to the husband." 13 R. C. L. 1185.
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It was held in Butts v. Newton, 29 Wis. 632, that the wife of
a husband who has abscounded did not thereby become his agent

with general authority to sell or dispose of his personal property.
If the absence of a husband does not give the wife authority
to dispose of his personal property, it cannot logically give her
authority to collect money due him.
Of cpurse if the wife has no authority to receive the money,

you have no legal right to pay it to her; and if the money is
wrongfully paid to the wife, the state remains liable to the hus
band.

ML

Bonds—Beclamation Bonds—Counties—Bonds issued by
county under provisions of sec. 59.92, Stats., are general liability
bonds, and county board must make provision for levying of
tax on all taxable property of county sufficient to pay principal
and interest thereof as it becomes due, before issue can be ap
proved by attorney general.
Requirements of department as to what must be submitted to

attorney general in connection with such bond issue stated.

July 20, 1922.

0. J. Falgb,

District Attorney,

Ladysmith, Wisconsin.

You have submitted to the attorney general, presumably pur
suant to the provisions of subsec. (9), sec. 59.92, Stats., what
purports to be a certified copy of

"the minutes of the county board of Rusk county pertaining
to the reclamation act"

at a special meeting thereof held on June 27, 1922, together with
a proposed form of bond and coupon.
I cannot approve this issue of bonds and must refuse to en

dorse them because, in my judgment, from the records before
me, the provisions of said sec. 59.92 (assuming the constitution
ality of the act creating this section) have not been sufficiently
complied with.
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The objections I find fall into two classes: fii-st, defects ap
pearing upon the face of the record of the proceedings as certi

fied; and, second, lack of affirmative showing of matters upon
which such record is silent.

Subsec. (9) among other things provides that bonds -issued

under the authority of said sec. 59.92 shall constitute a general

county Uahility. The form of bond submitted certifies and re

cites that provision has been duly made for the levy and collec

tion of a direct annual tax on all taxable property in the county,

sufficient to pay the interest and principal of the bond. But

the resolution adopted by the county board levies a tax to pay
.such principal and interest only against the several parcels of

land prescribed in the resolution which are to be reclaimed and

improved. The county board has authority under said section

and it is contemplated that it shall levy special assessments

against the lands to be benefitted, to the owners of which loans
are to be made from the reclamation fund, but I think it clear

that the law also contemplates that the bonds themselves, being

a general county liability, shall have back of them the levy of

a tax upon all taxable property in the county sufficient to pay
the principal and interest, when due.

II

Subsec. (9) also provides that there shall be submitted to

the attorney general a transcript of all proceedings held before

or by order of the county board with reference to the reclama

tion work contemplated and the bond issued proposed; and that

no such bonds shall be valid unless approved by the attorney
general and officially endorsed by him on the back of each bond.

This department requires not only a certified transcript of
the proceedings of the county board, purporting to authorize a

bond issue under said sec. 59.92, but also the following:

1. A certified transcript of the proceedings of the county

board appointing two members of the connty reclamation board
and a certified copy of the appointment of the third member by

the governor, and of the oath of office and the fact of filing same
of the members of the board in accordance with the provisions

of subsecs. (2) and (3) of said section.
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2. A certified copy of the petitions and a certificate of pay

ment of the fee for the filing of same required by par. 2, subd.

(a), subsec. (7).

3. A certified transcript of the proceedings of the board upon

the receipt of such petitions.

4. A certified copy of the report of the reclamation board.

5. A certificate by the county clerk of the value of all tax

able property of the county according to the last assessment for
county and state taxes.

6. A certificate by the county clerk of the total indebtedness

of every kind and nature of the county, whether bonded or
otherwise, including the issue of bonds proposed.

7. A certificate by the county clerk of the number of members

of the county board and that the persons signing this call for

the special meeting are or were such members.
I apprehend that the proofs of matters and proceedings called

for can all be supplied except, probably, action by the county
board levying a direct, annual, irrepealable tax on all the tax
able property of the county for the payment of the priniepal and
interest of the bonds as it becomes due, which will require a

meeting of the county board to supply.
FEB

Picblic Oncers—Justice of Peace—Police Justice—Office of
police justice of city of Dodgeville and office of justice of peace
for town of Dodgeville may be incompatible, but person claiming

to hold both is de facto officer and bis acts cannot be collaterally
attacked.

July 20, 1922.

R. T. Jackson,

District Attorney,

Mineral Point, Wisconsin.

In your letter of July 8 you state that Dodgeville is now
under the general charter law and that one T. H. Arthur was
elected to the office which corresponds to police justice under the

general charter upon a ticket whereby he was designated for
candidate for municipal judge; that this was the title by which
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the local police court was kno^vn under the private charter
under which the city of Dodgeville was incorporated; that Mr.
Arthur for a number of years has held the office of justice of

the peace for the town of Dodgeville, pursuant to the provisions
of sec. 60.19, Stats., which authorized the town to elect a justice
residing in a city or village in certain cases; that he exercised the

functions of both offices; and you inquire whether Mr. Arthur

may hold both offices, and if not, whether he will be a de facto
officer whose acts will be valid and not open to collateral attack.

You direct my attention to State ex rel. Knox v. Radley,

7 Wis. 700, and State v. Jones, 130 Wis. 572, in the former of
which the offices of police officer and justice of the peace were

held to be incompatible and in the latter of which the offices

of county judge and justice of the peace were held to be incom

patible. Both decisions were predicated upon the principle that
the people were entitled to the number of judicial officers pro
vided for by statute and that, for the same person to hold both
offices, would reduce such number and, therefore, the two offices
in both cases were incompatible.

You state that the police justice has exclusive jurisdiction

within the city of Dodgeville but that he has no such jurisdic
tion outside of the city of Dodgeville; that the justice of the

peace for the town of Dodgeville has criminal jurisdiction out
side of the city of Dodgeville but has no such jurisdiction within
the city of Dodgeville, and for that reason it would ap
pear that the fact that both these offices are held by the same
person would not decrease the number of judicial officers or ex
amining magistrates to whom the people are entitled and that,
therefore, it does not seem that the two offices are incompatible.
I think it is somewhat doubtful whether the two officers are

compatible. A justice of the peace has civil jurisdiction over

the whole county, and a civil action may be brought before the

justice of the peace of the town of Dodgeville that originated
in the city of Dodgeville. Such a case may also be tried before

the public justice, and, if one person held both offices, it would
deprive the people of the right to choose between two officers
in bringing their civil action.

Under the above cited eases of our supreme court, it would
seem that the two offices for that reason are incompatible; but
I am satisfied that Mr Arthur is the officer de jure of the last
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office to -which he was elected and to which he qualified. You

don't state in your letter to which office he was last elected. He
is a de facto officer also of the other office to which he was first
elected. See 8 Am. and Eng. Cyc. of Law (2d ed.) 775. It is
well settled that the acts of a de facto officer cannot be collater
ally attacked and that they are as valid as those of a de jure
officer. 24 Cyc. 406.

Criminal prosecutions that are brought before Mr. Arthur as
justice of the peace of the city of Dodgeville or as police officer
of the city of Dodgeville cannot be collaterally attacked and
are as valid as though he held both offices de jure. I agree with
you that the fact that Mr. Arthur was elected under the designa
tion of municipal judge, instead of police justice, will not be
looked upon very seriously by the courts, as he was known as
municipal judge in common parlance, that being the name by
which the office was known under the old charter.
JEM

Loans from Trust Funds—Money cannot be borrowed from
state trust funds for purpose of refunding indebtedness incurred
to pay teachers' salaries. Money can be borrowed from state
trust funds to repair city school building.

July 20, 1922.

Honorable Matt Lampert, Chief Clerk,
Commissioners of Public Lands.

With your letter of July 14 you submitted a letter which
stated that the city of Peshtigo intends to apply for a loan from
the state trust funds for the purpose of refunding an indebted
ness of $8,000 borrowed from local banks to pay teachers' sal
aries ; and to make repairs, costing about $2,000, to the school
buildings. You ask whether a loan may be made from the state
trust funds for the purposes specified.

According to an opinion rendered by this department, X
Op. Atty. Gen. 709, money cannot be borrowed from state trust
funds for the purpose of refunding indebtedness incurred in
defraying ordinary running expenses of schools. We see no
reason for reversing that opinion.



562 Opinions op the Attorney-General

Sec. 25.01, Stats., provides that in addition to certain speci
fied purposes, state trust funds may be loaned for "other pur
poses specified by law."

According to subsec. (2), sec. 67.04, Stats., cities of the second,
third and fourth classes are authorized to borrow money for
certain specified purposes, among them:

" (b) To purchase, erect, enlarge, equip and maintain public
buildings for its use; schoolhouses, including buildings for
parental schools, and vocational schools; * •

In State ex rel. Bodenhagen v. C. M. and St. P. R. Co., 164
Wis. 304, 308, the court says:

*  The word maintain' has a well defined meaning
and includes keeping up, preserving, and rebuilding in case of
destruction."

Repairing is necessarily included in the scope of the definition.
A loan from the state trust funds, therefore, may be granted

to repair city school buildings, but not to refund an indebted
ness incurred to pay teachers' salaries.
ML

Education—Tuitidn—Person residing in free high school dis
trict cannot, under sec. 40.53, Stats., enter free high school of
another district after finishing course offered in his own, and
have his tuition paid by town, village or city of his residence.

July 22, 1922.
Honorable John Callahan,

State Superintendent of Public Instruction.

In your letter of June 30 you ask my opinion as to whether
a pupil after graduating from a cour.se of study offered by a high
school in his home district may afterwards attend a high school
in an adjoining district offering a different course than the ones
in the home district, and in these circumstances have his tuition
paid by the town, city or village in which he resides, assuming
he is of legal school age.
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Sec. 40.53, Stats., provides that there shall be admitted to any-

free high school, whenever the facilities will warrant, any person
of school age prepared to enter such school

"who may reside in any town or incorporated village but not
■within any free high school district, and who shall have com
pleted the course of study in the school district in which he
resides, or one equivalent thereto."
The statute then recites,

"Whenever persons not residing in any free high school dis
trict and having completed the course of study in the school dis
trict in which they reside"

enter any free high school in Wisconsin, the free high school
board may charge a tuition fee not exceeding $2.00 per week.
It is then provided that on or before the first day of July in
each year the secretary of the free high school board shall make
a sworn statement to the clerk of the city, town or village from
which any person—which obviously means any person possess
ing the qualifications referred to above—may have been admitted
to a free high school, stating the amount due together with cer
tain other facts designated in the statute. The statement thus
filed becomes a claim against the town, village, or city and must
be included in its next tax roll.

In this statute the persons who are eligible to enter free high
schools and have their tuition paid by the town, city, or village
of their residence are carefully defined so as to exclude persons
who live in a free high school district of their own. The pro
vision that the pupil desiring to enter a free high school must
have completed the course of study in the school district in
which he resides clearly refers to the completion of the common
school course and not a high school course. This is made plain
by subsec. (5) of the statute, which provides that the course
thus to be completed

'' shall be at least equivalent to the course of study provided by
the state superintendent for the common schools of the state."

Your inquiry is therefore answered in the negative.
RMH
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Corporations—Co-operative Associations—Co-operative asso
ciation organized under sec. 1786e, Stats. 1898, continued to exist
after repeal of that section with same powers as before, but,

upon passing resolution provided for in sec. 1786c—16, Stats.,

it automatically become co-operative association under present
statutes.

July 24, 1922.
Honorable Elmer S. Hall,

Secretary of State.

In your letter of July 5 you state that a co-operative associa

tion was organized in 1900 under sec. 1786e, Stats. 1898, which
section was repealed by ch. 562, laws of 1907. This association

has now presented to you for filing two amendments to its

articles, adopted at a special meeting of the members held June

17, 1922, by a vote of 91 to 0, the total membership of the cor
poration being 160 at that time. You ask whether the amend

ments were adopted by a sufficient vote, and further whether, if
properly adopted, you are required to accept them without the
payment of a filing fee.

Ch. 562, laws of 1907, which repealed the statute authorizing
the formation of co-operative associations, contained a proviso

"that the repeal of this section shfill not impair or affect any
corporate rights or powers heretofore granted by said section."

Therefore, the corporation in question continued in existence
notwithstanding the repeal of sec. 1786e, and continued to have
the powers that it possessed while that section was in existence.

It appears from a declaration filed in your office June 30,
1922, that at a meeting held June 17, 1922, the members of this
corporation by a majority vote decided to convert the corpora
tion into a co-operative association under the present co-opera
tive law. The effect of such vote, under sec. 1786e—16, Stats.
1921, was that the corporation was immediately and automatic
ally converted into a corporation under the present co-operative
law. It was at this same meeting that the amendments referred
to in your letter were adopted. If the adoption of these amend
ments preceded the conversion of the corporation into its new
form, the amendments, in my opinion, are invalid, because at
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that time the corporation had only the power conferred by the
old sec. 1786e, and that section provided that amendments to
the constitution of the corporation (which means the articles)
could be made only at a regular meeting. The meeting of June
17 was a special one. If, however, the amendments were adopted
after the conversion of the corporation had taken place, they
are in my opinion valid, because immediately upon the conver
sion of the corporation into a corporation under the present
co-operative law, sec. 1786e—6, Stats. 1921, became applicable,
and that section permits amendments to be adopted by a ma
jority vote of the members of the corporation at either a regular
or a special meeting.

I advise you, therefore, to obtain from the secretary of the
corporation a further certificate to the effect that the amend
ments to the articles were adopted after the vote was taken
on the conversion of the corporation, if such was in fact the
case. If the contrary order of procedure was followed, then
in my opinion the amendments are invalid and you should refuse
to file them.

If you file the amendments, it is my opinion, under sec. 1786e
17, subsec. 3, it is your duty to accept them without a filing

fee, provided they reached your office prior to July 1, 1922.
These amendments modify the articles in two particulars, in such
manner as to make them conform to the present co-operative
association law, and they are, therefore, amendments "required"
to be filed within the meaning of the section last referred to.
RMH

Education^Vocational Education^City council may be com

pelled by mandamus to provide funds for vocational school in
city of over 5,000 population.

July 24, 1922.

Honorable George P. Hambeecht,

State Board of Vocational Education.

In your letter of July 18 you ask my opinion as to the legal
course to be pursued to insure the provision of sufficient funds
for the operation of vocational schools in De Pere. It appears
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that no such schools have been actually opened in De Pere up to
this time, but the city has over five thousand population, so that
the opening of such schools is required by sec. 41.15, Stats. A
local board of industrial education has been appointed pursuant
to this section of the statutes, but the mayor and several mem
bers of the common council have stated that they would not
provide any money for the support of the school, or levy any
tax therefor, unless compelled to.

Sec. 41.16 requires the local board of industrial education
to report to the common council on or before the first day of
September of each year the amount of money required for the
support of the vocational schools established or to be established.
It then provides:

"There shall be levied and collected in every city ♦ • •
a tax upon all taxable property in said city * * * which,
together with the olher funds provided by law and placed at the
disposal of said city * * * same purpose, shall be
equal to the amount of money so required by said local board of
industrial education. * * * "

That this statute is absolutely mandatory and may be en
forced by an action of mandamus against the mayor and city
council was squarely decided by our supreme court in State ex
rel. Hathaway v. Mirlach, 174 Wis. 11. Under that decision,
the local board of industrial education has the absolute power
to determine the amount necessary for the ensuing year, and
it is then the duty of the common council to see that so much
of that amount as is not available from other sources is made a
part of the next tax levy, provided the rate of tax for such pur
pose does not exceed the statutory limit of one and one-half
mills. The action of mandamus may properly be brought as
soon as the council takes definite action refusing to levy the
required tax, or as soon as it makes up its tax levy for the year
without including the tax for vocational schools. The proper
parties to commence the action are the members of the local

board of industrial education (as in the Hathaway case), or any
citizen of De Pere whose children are qualified to attend the
vocational school, or, if requested by the governor, the attorney
general.

It does not seem reasonable to believe, however, that if the
attention of the mayor and the council of De Pere is called to
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the Hathaway case, and to the fact that their failure to comply
"vvith the law will be a violation of their several oaths of office,

and- will also subject them individually to the heavy penalties

imposed by sec. 3456 for failure to perform "a. public duty

specially enjoined upon them by any provisions of law" they
will permit the matter to go so far as to necessitate a resort to
mandamus.

RMH

Contracts—Real Estate—Contract for sale of building is void

under statute of frauds unless signed by vendor or unless posses

sion is transferred to vendee; in such case risk of loss by fire
remains upon vendor.

July 24, 1922.

J. D. Phillips, Acting Business Manager,

University of Wisconsin.

You have submitted a set of facts which I shall condense as

follows: On June 6, 1922, a contract for the removal of a grand
stand on university grounds was awarded to a firm of two
partners. The transaction was in the nature of a sale of the
building to the contractors for $350, they agreeing to remove it
from the premises within a designated time. The water, heat
ing, and lighting connection and appliances, boiler house and
contents, athletic equipment and lockers were excepted from the
sale. On June 7 a written contract embodying these terms

was dravm up and given to onef)f the fi.rm with the request that
he sign it and obtain the signature of his partner. On receiving
the unsigned contract he gave a check for the full purchase price
to the university authorities. You refer to this cheek as a
deposit "pending the signing of the contract." On June 8,
after the contract had been signed by both members of the firm,
but before it had been returned to the university authorities,
and before it had been signed by anyone on behalf of the state,

the grandstand burned. Up to that time no property had been
removed from the premises by the contractors or the university,
and the insurance carried by the university was not canceled.
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Your question is -whether the grandstand -was the property of
the university at the time of the fire.

The grandstand was a permanent structure containing a heat
ing plant, water and lighting fixtures, locker rooms, etc., and it
is, therefore, to be treated as an >rdinary building and a part
of the real estate. Therefore, t'le statute of frauds (sec. 2304,
Stats.), -n'hich provides,

"Every contract * * * for the sale of any lands or any
interest in lands shall be void unless the contract or some note
or memorandum thereof, expressing the consideration, be in
writing and be subscribed by the party by whom * • • the
sale is to be made, or by his lawfully auhorized agent"

is material to our inquiry. The contract, not having been signed
by anyone on behalf of the vendor at the time of the fire, was
void and unenforceable at that time, unless something had been
done to take the case out of the statute of frauds.

It is settled in "Wisconsin that the mere payment of the pur
chase price, even in full, is not sufficient to take the transaction
out of the statute of frauds. Horn v. Lndington, 32 Wis. 73.
Such payment, however, when coupled with an actual transfer
of possession, does take the case out of the statute, even though
possession of only part of the property is taken by the vendee.
Bartz V. Faff, 95 Wis. 95, Joint possession by the vendor and
the vendee is usually held not to involve such a change of pos
session as will make the statute inoperative. 36 Cyc. 665, and
cases cited.

Under the facts stated in your letter, I am of the opinion that
the transaction in question was not fuUy enough executed to be
removed from the operation of the statute of frauds. Or, to
put it another way, the oral agreement to convey the property
to the firm of contractors was not such an agreement as the
courts would enforce. It does not appear that the contractors
had taken possession of the property. At most, there was noth
ing more than joint possession of the vendee and the vendor,
as the athletic equipment and other property, owned by the
university had not been removed, and undoubtedly the univer
sity authorities still had the keys to the portion of the building
in which this equipment was stored.

Another question which becomes material is whether the par
ties by the oral agreement succeeded in changing the building
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into personal property. A contract for sale of personal property
need not be in writnig under the statute (sec. 2308) if some
part of the consideration is paid. On this point the weight of
authority is that a contract for the sale of a building perma
nently affixed to the realty is a contract for the sale of real
estate, even though the building is to be removed by the vendor.
27 C. J. 195. Our own court has held the same with respect to
the sale of standing timber which is to be removed by the vendee
(Lillie V. Dtinhar, 62 "Wis. 198), and that situation would seem
to be closely analogous to the present one. A recent well-con
sidered decision of the Minnesota supreme court to the same
effect, as applied to buildings, is Bosenstein v. Gottfried, 176
N. W. 844.

The contract for the sale of the grandstand being void under
the statute of frauds, the ownership and with it the risk of loss
remained in the university. While the general rule is that in
the case of a valid and enforceable contract for the sale of real
estate, the risk of loss is transferred to the vendee as soon as
the contract is made, that rule is not applicable where the con
tract is invalid and unenforceable because not made in com
pliance with the statute of frauds. 39 Cyc. 1641, 1642. As the
rule is sometimes stated, if the transaction between the parties
has resulted in placing the equitable title to the premises in the
vendee, then the risk of loss is also upon him. Here, for rea
sons already set forth, the vendee had no title or right which a
court of equity, would recognize, hence it must be held that the
risk of loss was on the university and not on the vendee at the
time of the fire.

RMH
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Minors—Arfopiions—Supreme court having declared sec.
48.22 (3) invalid in so far as it substitutes consent of board of

control for that of parents-in certain cases of adoption of chil
dren in state public school, board is still legal guardian of chil
dren not yet 21 yeai's of age whose adoptions are thus invali
dated ; it should either return them to school or enter into con

tracts for their maintenance in private families, or, if they are
over 18, declare them capable of making their own contracts or
return them to their natural parents.

July 25, 1922.
Board of Control.

In your letter of July 19 you ask what course you should
pursue with reference to children who have been adopted from
the state public school with the consent of the board, but without
the consent of their natural parents. Your question is prompted
by the recent decision of our supreme court in Lacker v. Venus,
188 N. W. 613, wherein it was held that sec. 48.22, subsec.
(3), Stats., is invalid in so far as it makes the consent of the

board of control instead of the consent of the natural parents
a sufBcient basis for adoption in cases where the commitment
of the child to the state public school is due to mere mi.sfortune
or poverty of the parents.

See. 48.22, subsec. (3), has been a part of the statutes since
1885. The only changes that have been made in it since that
time are in the way of renumbering and revision. I presume
that in the thirty-seven years that the statute has been in opera
tion a very large number of children have been adopted from
the school with the consent of the board of control, but without
the consent of the natural parents. Under the decision all these
adoptions are void, except in eases where the child at the time
of its commitment had been actually abandoned by the parents,
or where the parents were unfit to have its custody. The court
in Lacker v. Venus expressly refrained from passing upon the
two situations last mentioned. Your question is whether it is
your duty to see that the children who have been adopted in a
manner that now turns out to be illegal are returned to the state
public school and treated as if they had never" been adopted.
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Under sec. 48.22 you have the power to place children from
the state public school in families under contract, as well as to
consent to their adoption. Under see. 48.20 you have the power,

when a child attains the age of eighteen, to return him to the
county from which he was sent to the school or to return him to
the custody of his parents or to declare him competent to make
his own contracts. In view of these statutory provisions, the

children who have been illegally adopted fall into three classes,

as follows:

(1) Those who have attained the age of twenty-one are no
longer under the guardianship of your board, or anyone else,
and no action on the part of the board is necessary. The adop

tive parents may desire to have new adoption proceedings begun
in order to legalize the adoption for sentimental reasons or to
establish heirship, but that will involve no action on your part.
Such a{loi)tioii will be a simple matter as sec. 4022 provides that
no consent other than that of the child is necessary where the
child is twenty-one years of age or over.

(2) Children who have attained the age of eighteen and have
not yet reached twenty-one are still under the guardianship of
the board, since their adoptions have failed. As to these chil
dren, the board would no longer be required to keep them in
the state public school, even if they had been there continuously,
so there is obviously no duty to return them to the school now.
Since the board's guardianship still continues, however, the
action authorized by the statute should be taken with reference
to these children; that is, they should either be declared capable
of making their own contracts, or should be returned to their
natural parents or the county of their residence, or a contract
should be made with the adoptive parents or some other family
for their retention during the remainder of their minority. Or,

if the adoptive parents express a desire to commence a new adop
tion proceeding, with the consent of the natural parents, it
would in my opinion be entirely proper for the board to take
no action until there has been time for the new adoption pro

ceeding to be completed. As I read the decision in Lacker v.

Ve7i'm the portion of sec. 48.22, subsec. (3), which authorizes the
board to consent to the adoption of children is not impaired;
merely the portion which attempts to make that consent exclu
sive and to eliminate the natural parents from consideration.
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If new adoption proceedings are begun, and the natural parents

are not living or are unknown, or are mentally incompetent, sec.

4022 authorizes the consent to be given by the guardian of the

children, in this case the board of control.

(3) As to children under the age of eighteen, it is the duty

of the board to either retain them in the state public school or

to place them in homes under contract or to consent to their
adoption in proceedings wherein the natural parents shall also

give their consent. The course to be pursued by the board as

to these children will naturally vary with the circumstances.

If the adoptive parents desire to legalize the adoption, the board

may well defer action until there has been time for the new

proceedings to go through. If they fail to go through because
the natural parents refuse consent, then the board must take

one of the other two courses, viz., return the child to the state
public school, or make a contract with the adoptive parents
or some other family for the keeping of the child during his
minority or until he reaches the age of eighteen. So long as
one of the courses above referred to is pursued, the board in my
opinion will be doing its full duty under the statutes.

To avoid any chance of misunderstanding, I repeat that
neither the decision in Lacker v. Venus nor anything in this
opinion applies to the case of a child whose commitment to the
state public school, to use the language of the court, is due to an

"actual and willful abandonment by the parents of their off
spring, or such a conditon of moral depravity on their part as
warrants and requires a judicial determination that there is a
moral abandonment thereof."

RMH
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Trade Regulations—Trading Statnps—Trading stamp is none
the less violation of sec. 1747mj Stats., because upon presentation
for redemption it is canceled and returned to customer instead
of being kept by issuing company, or because it consists of card
arranged for entries of credit memoranda covering several suc
cessive transactions.

Sec. 1747m does not prohibit giving of trading stamps by pur
chaser to seller.

Honorable J. Q. Emery,
Dairy and Food Commissioner.

July 26, 1922.

You have submitted three separate requests for opinions upon
cases arising under the so-called trading stamp law, sec. 1747m,
Stats. To avoid repetition in quoting and discussing this stat
ute, I shall treat the three requests in a single opinion.
. The portions of the statute that are material to the discussion

are as follows:

"No person, firm, corporation, or association within this state
shall use, give, offer, issue, transfer, furnish, deliver, or cause
or authorize to be furnished or delivered to any other person,
firm, corporation, or association within this state, in connection
with the sale of any goods, wares or merchandise, any trading
stamp, token, ticket, bond, or other similar device, which shall
entitle the purchaser receiving the same to procure any goods,
wares, merchandise privilege, or thing of value in exchange for
any such trading stamp, token, ticket, bond, or other similar
device, except that any manufacturer, packer or dealer may
issue any slip, ticket, or check with the sale of any goods, wares
or merchandise, which slip, ticket or cheek shall bear upon its
face a stated cash value and shall be redeemable only in cash for
the amount stated thereon, upon presentation in amounts aggre
gating twenty-five cents or over of redemption value, and only by
the person, firm or corporation issuing the same."

(1) A certain tea company gives with retail packages of tea,
coffee and spices a slip de.signated as "credit allowance or cash
discount contract" which reads as follows:

"The Company allows a rebate upon the price of the article
sold or discount on the purchase price of two (2c) cents which
the Company will carry as an allowance of credit in favor of the
customer to apply on account of purchases of any of its various

J
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useful household articles accordiug to their catalogue prices.
2nd. Or upon demand at the option of the customer the Com
pany will pay a cash discount of one (Ic) cent. 3rd. This con
tract is not assignable and the customer agrees not to sell,
exchange, transfer or give away this copy and the credit allow
ance or cash discount shall cease and be canceled if claimed by
any person other than the original purchaser. 4th. This paper
is not of itself redeemable either in merchandise or cash but
intended as written evidence of the terms of sales and the Com
pany shall have the right to mark the same 'completed' or other
wise indicate hercon that the contract has been fulfilled when
the credit allowance has been satisfied or the cash discount has
been paid."

In my opinion this coupon violates the trading stamp law.
That law prohibits the giving, in connection with the sale of
merchandise, of any coupon which shall entitle the purchaser
to receive in exchange for it any goods, wares, merchandise or
thing of value. The only exception is in the case of coupons
redeemable only in'cash, and only upon presentation in amounts
aggregating twenty-five cents or over of redemption value. The
coupon in question entitles the purchaser to demand credit of
-two cents upon the purchase of a household article or at his
option to demand one cent in cash. The cash redemption feature
does not save it, since it is not redeemable solely in cash nor does
it fill the statutory requirement of presentation in amounts of
twenty-five cents or more. The coupon does, within the precise
words of the statute, entitle the purchaser to a privilege or thing
of value, viz., a credit upon the purchase of a piece of merchan
dise.

True, there is nothing on the coupon to indicate that it is to
be turned in to the company and remain permanently in its pos
session; on the contrary, provision is made for marking the
coupon completed and presumably returning it to the holder
when the credit has been given or the cash has been paid. The
argument would probably be made on behalf of the company
that for this reason the privilege or thing of value is not given
in exchange for the coupon. In my opinion, however, such a
palpable effort at evasion of the statute would not be upheld by
the courts. If it were, the statute could be avoided by every
trading stamp concern by simply canceling the stamps and
giving them back to the purchaser when they were presented for
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redemption and redeemed. When a coupon like the one now
under consideration is presented for redemption in cash or jn
credit, and is returned to the holder marked completed or other
wise effectually canceled, certainly an excliange has taken place.
The thing that the customer receives back is a worthless piece
of paper; all that was valuable about it has been taken away by
the cancellation mark, and in exchange for that valuable prop
erty he has received cash or credit.

(2) Another tea company sells by house-to-house canvass a
certain lists of "products"—viz., tea, coffee, spices, soaps, etc.—
and allows to the purchaser of these "products" a fixed credit
called a profit .sharing credit, which he may apply toward the
purcha.se of articles of "merchandise"'sold by the company.
The customer is furnished with a card which shows the amount
of profit-sharing credit allowed with each purchase of "prod
ucts'—for instance, five cents credit on each pound of coffee
purchased, ten cents on each pound of tea, twenty cents on each
can of baking powder, etc. The "merchandise" on which these
credits are applicable consists of kitchen utensils, china and other
household articles. When the customer makes a purchase of one
of the "products," the salesman enters on the back of the card
the amount of the sale, the cash received, and the profit-sharing
credit resulting from the transaction. If the customer buys a
certain amount of the "products" and an article of "merchan
dise" at the same time, he pays for the "products" in full,
obtains a profit-sharing credit on account of the purchase, and
then pays for the "merchandi.se" the regular list price, less the
amount of profit-sharing credit he has received from the pur
chase of the products." If the customer makes a purchase of
some of the "products" without at the same time purchasing
any of the "merchandise" the profit-sharing credit arising
from his purchase of the "products" remains a credit on the
back of his card until such time as he applies it to the purchase
of some "merchandise."

The foregoing description of the system used by this tea
company is my understanding of the system as gained from the
printed blank forms submitted to me. The printed forms con
tain a mere .skeleton of the system, and it may be that I have
misinterpreted them in some respect. Assuming, however, that
tlie description I have given of the system is correct, then in my
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opinion it violates the trading stamp law. When the salesman
gives the cnstomer a card on wliich he has made an entry of a
profit sharing credit, he is simply giving the customer, within
the language of the statute, a

"ticket • * * which shall entitle the purchaser receiving
the same to procure • ♦ * goods, wares, merchandise privi
lege or thing of value in exchange for * * * such
ticket."

Here again, as in the first case considered, there is no provision
for turning in the card and leaving it with the company when
the profit-sharing credit is applied to the purchase of a piece of
merchandise. What is done is to make a notation on the card
that' the credit has been so applied, thus canceling the credit
notation which previously stood on the card. In other words,
the card with the credit notation on it is exchanged for the same
card with the notation canceled. That in my opinion is an ex
change which satisfies the requirements of the trading stamp law.

It is not essential that a separate ticket or other device shall
be given to the customer with each article that he buys from the
company. The card in question is so arranged that it has room
for twelve different transactions; but that is a mere matter of
convenience. Every time the company's agent calls, he makes
an entry on the card, and the card with that entry upon it is a
"ticket * * * or other similar device" given in connection
with the sale of goods, wares, and merchandise.

Besides being within the letter of the statute as I have already
indicated, the devices thus far referred to are unquestionably
within its spirit as well. The evil of the trading stamp was
thus expressed by our supreme court in the Trading Stamp
Cases, 166 Wis. 613, 623, quoting from a decision of the supreme
court of the United States:

"They rely upon something else than the article sold. They
tempt by a promise of a value greater than that article and
apparently not represented in its price, and hence it may be
thought that thus by an appeal to cupidity lure to improvi
dence."

All this is just as fully applicable to the devices used by the
two tea companies as to the ordinary and usual form of trading
stamps redeemable in merchandise. 1 am convinced, therefore,
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that the construction given the statute herein is in entire con
formity with the legislative intent in its enactment.
(3) A certain firm engaged in buying milk and cream is giving

ordinary trading stamps redeemable in merchandise, to the
farmers from whom they make their purchases. In other words,
the trading stamp in this case is given by the buyer instead of
by the seller.

In my opinion this transaction does not violate the trading
stamp law. The statute applies to the giving of trading stamps
"in connection with the sale of any goods." It may be argued
that since every sale involves a purchase, the giving of stamps
by a purchaser is a giving in connection with the sale. That,
however, involves a rather unnatural circumlocution. The pur
chase is made in connection with the sale and the stamps are
given in connection with the purchase, so that the connection
between the stamps and the sale is rather remote. It would seem

that the legislature would have said "purchase or sale" if it
meant to include purchases as well as sales.

Furthermore, the statute refers only to such stamps, tickets,
etc., as shall entitle "the purchaser receiving the same" to pro
cure goods. This indicates that the seller of goods was the person
that the legislature intended to regulate, and not the purchaser.
The same idea is found in the portion of the statute which makes
an exception in the case of "any manufacturer, packer, or
dealer" who issues stamps redeemable only in cash. It is my
opinion, therefore, that the giving of trading stamps by a pur
chaser of goods to the seller is not a violation of sec. 1747m,
Stats.

RMH

Public Lands—Islands—Unsurveyed islands in Big Crooked
Lake, Vilas county, are property of state under act of congress
of 1912.

July 27, 1922.
Conservation Commission.

You have submitted to this department a question as to the
right of your commission to lease certain islands located in Big
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Crooked Lake, which lake is located in township 42, range 2, east,
to one Charles Latimer of Trout Lake, "Wisconsin. You state
that one A. R. Dick owns the neighboring lot opposite said
islands. The claim of the state is founded upon an act of
congress of 1912, 37 Stats, at Large 324, which reads as follows;

<<* • • That the unsurveyed and unattached islands in
inland lakes north of the township line between townships
thirty-three and thirty-four, north, in the State of Wisconsin, be,
and the same are hereby, granted to the State of Wisconsin, as
additions to the State's forest reserves. The islands hereby
granted shall be used as additions to the forest reserves only,
and should the State of Wisconsin abandon the use of said
islands for such purpose the same shall revert to the United
States."

Mr. M. S. Bright has submitted a brief in reference to the
claim of A. R. Dick. This claim is predicated upon the fact, as
he alleges, that the meander line of the lands owned by A. R.
Dick extend far enough into the lake so as to enclose these
islands, and that the land office in 1904 refused to survey these
islands because of the fact that they were enclosed within the
meander line. Mr. Bright contends that the decision of the land
office is conclusive in this matter.

I have considered this question very carefully and I am not

satisfied that Mr. Bright is right in his contention. On the 22d
of July, 1920, a letter was addressed to your commission by the
department of the interior in answer to an inquiry, which con
tains the following:

"You are advised that the official plat of the survey of T. 42
N., R. 2 E., 4th P. M., Wisconsin, shows a meandered lake cov
ering parts of sections 28 and 29, but no island in the lake is
shown upon the plat.
"The island being unsurveyed, the same was not disposed

of by the governmcmt prior to the act of Congress approved
August 22, 1912 (37 Stat. 324) referred to in your letter, grant
ing the unsurveyed and unattached islands in inland lakes north
of the township line between townships 33 and 34 N., in the
State of Wisconsin, to said state as additions to its forest re
serves. * * *.

Very respectfully,
(Signed) 0. M. Bruce,
Assistant Commissioner.'*

It seems to me that the mere fact of the refusal of the land

office to siu-vey these islands is not a conclusive determination as
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to the title of them. It has heen held that the equitable title to
land acquired by lawful entry cannot be divested or affected by
subsequent decisions of the land department or subsequent rules
or modification of rules of practice thereunder. Belden v. Mid
way Co., 107 Fed. 597.

I have found no decision of any court which is decisive on the

question submitted. The question here is not so much a question
of fact as a question of law, and on legal questions the ruling of
the land commissioners of the United States is not conclusive.

Without going into the reasons of this question any further
I will say that I have come to the conclusion that the state should

claim title to these islands under the grant of congress of 1912,
until a court having jurisdiction has otherwise determined such

title.

JEM

Education—State Aid—^No money can be withheld from

school district for failure to comply with order of state superin
tendent to remodel school building.

July 28, 1922.
L. W. Bbuemmee,

District Attorney,
Kewaunee, Wisconsin.

You submit the question whether the state superintendent is
authorized to withhold the seven-tenths mill tax from a school

district for failure to comply with an order of the department
for remodeling a school house. You refer to an official opinion
to Mr. Arps, District Attorney of Calumet county, rendered
January 18, 1922,* in which this department held:

" * _ * * While the statute, as amended, authorizes the state
superintendent to order a new schoolhouse to be built or to be
remodeled, there is no statute which authorizes the withholding
of any money from a district to do so."

The word "remodel" was advisedly used in this opinion for
the reason that the statute uses the word remodel but fails to

use said word where the authorization is given to withhold the
seven-tenths mill tax.

JEM

*Page 44 of this volume.
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Education—Teachers' Retirement Act—Total disability bene
fits provided in see. 42.49 (4), Stats., for teachers under 50
years of age, will not become available until "required deposits"
have been made for five years under retirement law of 1921.

July 28,1922.

R. E. Loveland, Secretary,

Annuity Board.

In your letter of July 6 you ask three questions with refer
ence to the construction of subsec. (4), see. 42.49, Stats., which
is a part of the state retirement law of 1921. This subsection
reads in part as follows:

"If a member before attaining age fifty, having made required
deposits for not less than a school year during each of five fiscal
years immediately preceding, becomes physically or mentally in
capacitated to such extent that the member is and will be wholly
and presumably permanently unable to engage in any occupation
or perform any work for compensation of financial value, and
furnishes due proof thereof and that such disability has then
existed for sixty days, the member shall be paid from the con
tingent fund an annuity during the continuance of such disabil
ity in monthly payments of twenty-five dollars each in addition
to any other benefit payable to such member."

1. Tour first question is whether, in computing the five con
secutive years during which the member must have made "re
quired deposits," any time antedating the passage of the present
retirement law may be included. A negative answer to this ques
tion would mean that this particular provision of the law cannot
become available to teachers until July, 192&, because until that

time no one will have made "required deposits" for five con
secutive years under the statute of 1921. I am forced to the
conclusion, however, that that is the answer that must be given.

The "required deposit" is defined in see. 42.20 as

"the deduction of five per cent of the compensation received by
a senior teacher deposited in the retirement deposit fund."

Prior to the enactment of the present law, the deductions were

only one and two per cent, depending on the length of the teach
er's service, and these deposits, therefore, cannot be made to fit
the definition of the "required deposit" in the present retire
ment law. Furthermore, under the former law, there was no
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such thing as a senior teacher or "retirement deposit fund."

That law did not classify teachers as senior and junior, and the

fund existing under that law was called the "teachers' insurance

retirement fund." So it is plain that the definition of "required
deposits" in sec. 42.20 covers only such deposits as are made

under the present law, and if that definition is controlling in
the construction of sec. 42.49, subsec (4), then no one can be

eligible to the total disability benefit until the present law has
been in effect for five years.

The definitions in section 42.20 are not universally controlling

in the construction of the state retirement law of which they are

a part. They are expressly stated in sec. 42.20 to be controlling
"unless the context otherwise requires." In two cases that you

have presented to this department since the law went into effect,
we have reached the conclusion that the context requires a defini

tion other than the one given in sec. 42.20. X Op. Atty. Gen.

979; opinion to you dated February 7, 1922.* In each of these

cases an adherence to the definition in sec. 42.20 would have

thwarted one of the leading purposes of the law. In the first

case, it would have resulted in gross discrimination against
teachers who were under the old law at the time the new one

was enacted, and would have impaired their contract rights; in
the second case it would have rendered inoperative and meaning
less provisions of the statute for the payment of accumulations
on account of prior service. Under such circumstances, the con
text of the law clearly overruled the definitions contained in

sec. 42.20.

In the present case I have been unable to find anything in
the context of the law which is at all repugnant to the definition

of "required deposits" in sec. 42.20. The legislature had a right
to postpone the payment of disability payments for five years if
it saw fit. The language which it used was effectual to accom
plish such a postponement and must be given effect as it stands
unless we can say that a contrary legislative intent is clearly

manifest. Nowhere in the act do we find anything to indicate a

contrary legislative intent. It is to be remembered that this
total disability benefit is something entirely additional to the
ordinary and regular benefits; it is in the nature of an extra
accident and health insurance. Nothing of the kind was pro-

*Page 110 of this volume.
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vided for in the old law; the only notice taken of permanent
disability in that law was by way of hastening the time when a
teacher would be entitled to apply for the regular benefit (sec.
42.11, Stats. 1919)—a matter which is covered by see. 42.49,
subsec. (3), of the new law. The $25.00 monthly disability bene
fit under sec. 42.49, subsec. (4), of the new law is, therefore,
something entirely extra and entirely new. Hence it cannot be
said that the postponement of the effectiveness of this provision
is in any sense a discrimination against teachers who have been
contributing their money for years under the old law; none of

the money that they contributed under that law was applicable
to the payment of any special disability benefit because the law

provided for none.

I have been able to discover only two arguments that might
tend to support the claim that the context of the law is repugnant
to the express definition of "required deposits" on the points
here under discussion. One is that the statute refers to required

deposits made for not less than a school year during each of the
preceding five fiscal years. A "school year" is defined in

sec. 42.20 as meaning

'' one hundred twenty teaching days, or in case of service in this
state prior to the taking effect of this act, not less than seventy-
five per cent of the then legal school year.''

This, however, does not mean that "school year" whenever used

in the retirement law must include years of prior service; it

simply lays down a rule for determining the length of the school

year when the context calls for years of prior service as well as

years of present service—as, for instance, in determining for the
purpose of see. 42.47 and 42.45 a teacher's "years of teaching

experience," which in turn is defined in sec. 42.20 so as to

depend on the number of school years he has taught. The other
possible argument is that sec. 42.34 requires the annuity board
to investigate as of July 1, 1921, July 1, 1923, and triennially
thereafter "the mortality, disability, service and compensation

experience of the several funds" and on the basis of such investi
gation to adopt and certify the rates at which the annuities and
other benefits shaU. be granted. This might be deemed to imply

that the board was expected to have had some experience with
disability payments by the first of July, 1923; but it would



>4:

Opinions of the Attorney-General 583

equally well imply the existence of such experience on July 1,
1921; and both implications are entirely correct without refer
ence to the special disability benefit in sec. 42,49, (4), for the
reason that both under the old law and under sec. 42.49 (3) of

the new law, total disability is a factor in determining when th.e
teacher becomes entitled to his ordinary, regular benefit.

I find nothing, therefore, in the act which would in my opinion
authorize us in construing see. 42.49 (4) to disregard the defini
tion of "required deposits" in sec. 42.20, and to adopt in its
place a definition that would include the deposits made under
the old law. On the contrary, I think there is good reason for
believing that the legislature intended the new law, as a whole,
to be in effect for a time before the funds should become subject

to the drain of total disability benefits. Those benefits are a
fixed sum, $25.00 per month, and are not at all dependent on the
amount the beneficiary has paid into the fund. Prior to the
adoption of the present law, the deposits made by teachers were
only one or two per cent of their salaries. Under the present law
the deposit is five per cent of their salaries. The teacher earning
$1,000 a year during each of the five years preceding the passage
of the present law paid only a total of $50 to $100 into that fund
for the entire period, while the teacher earning the same salary
for five years after the passage of the present law will pay a total
of $250 into the retirement fund. The total disability benefit
amounts to $300 a year, and is over and above all benefits under
the act, and it may continue an indefinite number of years. The
legislature may well have deemed it wise not to make this addi
tional benefit available until the teacher himself has been paying
for five years at the higher rates fixed by the new law. This is
particularly true in view of the fact that the new law covers a
very large number of teachers, such as university, normal school,

and vocational school teachers, who were not under the old law at

all, and who must wait five years, in any event, before they can
become entitled to a benefit for total disability. Since teachers

who were under the old law paid nothing toward the accumula
tion of a fund for this special disability benefit, no such benefit
being contemplated under that law, it would be manifestly unfair
to give them priority in the matter of total disability benefits



584 Opinions of the Attorney-General

that are payable out of a fund to which not only they themselves,

but the university, normal school, and vocational school teachers
are now contributing.

I have gone into this matter at some length because at first

sight it is a rather unusual thing to hold that the operation of a
portion of a statute is postponed for five years after its enact

ment, and the conclusion arrived at, unless fully explained, might
seem to be an attempt to deprive teachers of something that they

are entitled to. For the reasons stated, I do not feel that we can

conclude that the legislature meant anything other than what

it expressly said when it used the term "required deposits" in
sec. 42.49 (4), and when it gave that term the definition that is

found in sec. 42.20. Therefore, in my opinion, no deductions

made from the salaries of teachers under the old law can be used

in computing the five years referred to in sec. 42.49 (4).
2. Your next question is whether the payment of the total dis

ability benefit dates from the beginning of the total disability or
from the close of the sixty-day period referred to in the statute,
or from the date of making application for the disability benefit.

Under the interpretation I have given the statute in answer to

your first question, this second question cannot arise in a practical

way for another four years, and by that time the statute may be

changed so that an opinion given now would be useless. Clearly,
if my answer to your first question is correct, disability pay
ments, when they finally become available, cannot be made for

any disability commencing prior to July, 1926, for the reason
that as soon as the total disability commences, the individual

must naturally cease to be a teacher, and will no longer make any
"required deposits." Besides, sec. 42.49 (4), in providing for
the disability benefit only in case a person, having made the re
quired deposits for five years, becomes totally disabled, clearly
excludes from the benefit any person who becomes disabled be

fore he has made the deposits for five years. Therefore, as no

disability benefits under sec. 42.49 (4) will have to be paid
in any event for any disabilities commencing prior to July, 1926,
consideration of your question should be deferred until that

time, and then answered in the light of the .statute as it then
exists.

3. Your third question requires the same answer. It relates

to the case of a teacher who has suffered total disability and you
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ask whether she will waive her rights under see. 42.49 (4) by
accepting benefits at this time under the old retirement law, and
conversely whether she will waive her rights under the old re
tirement law by accepting benefits under sec. 42.49 (4), at the
present time. Under tlie interpretation I have given the statute,
she is not entitled to any benefit under sec. 42.49 (4) at the
present time nor, in view of the fact that her permanent dis
ability has already commenced, will she be entitled to any such
benefits at any time in the future. .
RMH

Education^Municipal Corporations^Ciiy Charters^School
Districts—General repeal of special city charters by sec. 62.02,
Stats., does not affect systems of school organization established
by such charters.

July 31, 1922.

Honorable John Callahan,

State Sapermtendent of PuUic Instruction.

You have asked my opinion as to the present legal form of
school government in the city of Superior. Specifically, you ask
(a) how the board of education is constituted and selected, (b)
how its secretary is selected, (c) how the school money should
be paid out, (d) how the school property is held, and (e) by
whose direction the school buildings are to be erected.
The city of Superior was incorporated under a special charter,

the latest revision of which is cli. 124, laws of 1891. Subch. SVI
of that charter provides in a comprehensive way for a school
system, the principal features of which are that the city is con
stituted a single district for school purposes, with a board of
education consisting of one commissioner from each ward, ap
pointed by the mayor and confirmed by the council, and with a
city superintendent of schools elected annually by the board.
The board is given ]iower to purchase real estate for school
purposes and to levy taxes annually in such amounts as are
necessary for the support of the schools, and the purchase of
sites for school buildings.

Ch. 242, laws of 1921 (sec. 62.02, Stats.) provides:
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"All special charters for cities of the second, third, and fourth
classes are hereby repealed and such cities are hereby incorpo
rated under chapter 62 of the statutes."

This repeal is limited by the preceding sec., 62.01, to the extent
that

"all offices, the terms of office and the manner of selection of
officers shall continue until changed by ordinance adopted by
a two-thirds vote of all members of the council to conform to
chapter 62 of the statutes."

The same chapter, 242, laws of 1921, which made the general
charter uniform throughout the state, except in cities of the
first class, took out of the general charter all provisions relating
to city schools and placed.them in the chapter entitled "School
District Law," so that they now constitute sees. 40.64 to 40.665
Stats. '

The result, of all this is that if sec. 62.02 is taken literally,
the special charter of Superior is absolutely repealed (except as
to offices, terms of office and manner of selecting officers) and
the city is reincorporated under the general charter law, which
is eh. 62, Stats.; but at the same time ch. 62 contains no provision
whatever for city schools. In other words, under this literal
construction Superior has lost the school system it had under the
special charter, because that charter is entirely repealed, but it
has not gained a school .sy.stem under the general charter because
that charter provides for none. "When we turn to see, 40.64 to
find a way out of the difficulty, we discover that the school sys
tem provided by that section exists only in those cities which
adopt it by referendum vote of the people and if adoption fails
"the system shall be unchanged." Until such a referendum is
held, therefore, the system provided by see. 40.64 cannot be
the existing, lawful, school system of the city of Superior. The
literal construction of the statutes, therefore, leads us to the
quite impossible result that Superior has no lawful school
system at all.

An examination into the purpose and plan of eh. 242, laws of
1921, however, leads us to a solution of the difficulty. The
object of that chapter was to revise the general city charter
law and at the same time make it applicable to every city in
the state except Milwaukee. In the process of preparing the bill



Opinions of the Attorney-General 587

for presentation to the legislature, the revisor of statutes appar
ently concluded that it was wise to omit from the general city
charter all provisions for school systems and all provisions for
city health departments. Accordingly, his bill provided that the
portions of the old general charter relating to education should
be moved over into ch. 40 and the portions relating to public
health should be moved over into ch. 64m, subsequently renum

bered ch. 7Ge. But it was the apparent intention of the revisor
not only to take these subjects out of the general charter, but to
leave the existing system in every city undisturbed so far as
these two departments were concerned. In the case of the public
health, this purpose is shown by a saving clause inserted in sec.
1411r, Stats., 1921, to the effect that the old general charter
system of public health administration shall henceforth be ap
plicable only to those cities which were under it at the time of
its transfer from the general charter to the chapter on public
health. In the case of schools, the intention of the revisor was
similarly manifested, by providing, first that the city school
plan which was transferred from the old general charter to the
chapter on school districts should continue to be an optional plan
as it always had been (sec. 40.64), and second, that certain sec
tions that had previously been applicable only to special charter
cities should continue, upon their transfer to ch. 40, to

"apply to no cities except those to which they applied when
transferred to chapter 40" (sec. 40.695).

This purpose of continuing to differentiate between cities for
merly under general charter and those formerly under special
charter is further indicated by express statements of the revisor
in the notes which were made a part of his bill. He said (Bill

No. 21, S., 1921 session, p. 7), referring to see. 62.01:

"It is the purpose of this section to effect the transition from
special charter to general charter and from the old revision to
the new, without disturbing any existing or pending right or
proceedings or any ordinance, and without the necessity for
special elections. It is the inttntion to take care of schools under
the chapter devoted to this snl):jecf. No change is made in exist
ing systems of school or health administration. By the re-enact
ment of the sections covering these matters in later sections of
this hill, all special charter provisions and statutes are pre
served."
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In a later note (p. 172 of the bill) the revisor again speaks of the
purpose of the revision of the general charter law "not to affect
the school organization." I do not find anything in his bill,
however, any such "re-enactment of the sections covering these
matters" (referred to in liis first note) as would keep alive the
portions of special charters tliat relate to school systems.

Still another indication of tlie reviser's purpose is to be found
in the language that he used in certain other portions of the bill
which became ch. 242. For instance, in sec. 62.09, subsee. (1),
of the new general charter law, there is an enumeration of the
officers of a city, which includes

"a board of education or of school commissioners, except in
cities where not applicable"

indicating that city school systems in this state were expected
to remain diverse, some having a board of education, some a
board of school commissioners, and some liaving neither. In
another portion of the bill provision was made for revising and
amending sec. 925 113a, >Stats. 1919, and in its revised form
(see. 40.645, Stats.), this section refers to

"any city of the fourth class operating its schools under the pro
visions of this section or a special charter,"

thus recognizing the continued existence of special charters so
far as the operation of schools is concerned.

From all this it would .seem that the purpose of the revisor,
and of the legislature in adopting his revision, is plain. It was
not intended that the provisions of special charters relating to
school organization should be repealed by ch. 242. Cities pre-
viously under the general charter, which had never changed
over from the district system to the city school system provided
by the old general charter, were intended to remain as they were,
with the same option they had always had of elianging over to
the city system by referendum if they chose. Cities under spe
cial charter were intended to remain under the system of organi
zation provided by their special charters until such time as they
might exerci.'je the same option ju.st referred to. In the light
of this purpose the provisions of sec. 62.02 for the repeal of all
special charters of cities of tlie second, third, and fourth classes
must be deemed inapplicable to those portions of special charters
which provide a form of school organization.
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My conclusion is, therefore, that the Superior school system
now lawfully in existence is the system provided by the charter

of 1891, except as that system has been modified from time to

time by the enactment of general laws applicable to Superior.
Such a general law, for instance, is sees. 926—115 to 926—117wi,

Stats., 1919, which now constitute subsecs. (1) to (5), sec. 40.695,

Stats. Another such general law is sec. 40.675, Stats. Both of

these general statutes were enacted prior to 1921 and were
exi^ressly made applicable to special charter cities.

To answer your specific questions: (a) In my opinion the

board of education of Superior is constituted and selected in the

manner provided by see. 176 of the charter of 1891; (b) its

secretary is chosen by the board in the manner provided by sec.

40.695, subsec. (4), Stats.—the latter section being in this respect

a modification of the charter of 1891; (c) the school money is to

be paid out in accordance with sees. 191 and 193 of the charter
of 1891; (d) the school property is held as provided in sec.
40.675, stats., said section being an amendment of the charter

of 1891; (e) school buildings are to be erected under the direc

tion of the school board, pursuant to sees. 185 and 187 of the

charter of 1891, the provisions of which are in part re-enacted in

sec. 40.675, Stats.

RMII

Education—Transporiaiion of Pupils—Application of rule for

measuring distance from home to schoolhouse.

July 31, 1922.
Honorable John Callaiian,

State Superiutendent.

The question asked in your letter of recent date resolves itself

into this: Is a parent entitled to be paid by the school district
for transporting his children to and from school when he uses

a private way which enters the public highway at a point less
than two miles from the school, but if the children took the

nearest available path across their parents' farm, they would
reach the public highway at a point more than two miles from

the school?

Subd. (b), subsec. (1), sec. 40.16 provides in part:
88
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Qjjy school district where the electors have

failed or refused to provide transportation for children living
more than two miles from the school in the home district and

from a school in an adjoining district, the parent or guardian
of any such child may transport him to and from school in the
home district or to and from a school in an adjoining district and
shall be paid for such services by the district in which he re
sides at the rate of fortj' cents per day for each child so trans
ported, provided the child while being so transported attended
school for not less than five months."

Subsee. (8) of this section provides:

"In this section the word 'distance' shall be interpreted to
mean distance as measui'ed by the nearest traveled highway."

This department, in construing the words nearest traveled

highway, held in III Op. Atty. Gen. 293 (affirmed in X Op.

Atty. Gen. 948) :

*  * The distance should be measured by commencing at
a point on the highway where the school children naturally and
ordinarily enter upon said highway in proceeding from their
home to the school house, and ending at the point where such
children naturally and ordinarily leave the highway in entering
upon the school premises."

The cliildren either live more than two miles from the school

or they don't. The distance measured by the nearest highway

must remain the same whether the parent or the district provides

the transportation. If the district furnished the transportation

the vehicle would travel along the public highway. Unless the
children in question are totally unlike other children in the

world, they would naturally and ordinarily take the shortest

available path to meet the vehicle on the public highway, par
ents' commands, barbed wire fences and unladylike Holsteins
to the contrary notwithstanding.

The application of the rule of this department leads to the
conclusion that the children live more than two miles from the

school. That fact established, the parent is entitled to compensa
tion from the district for transporting the children to and from

school, assuming compliance with the other provisions of the
statutes, regardless of where he enters the public highway.
IIL
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Education—School Districts—Under sec. 40.29 (4) (a), Stats.,

per capita cost of instruction must be calculated with school as

unit, not each department.

"Salaries paid the teacher or teachers" under above section

include salary paid principal.

July 31, 1922.

Honorable John Callahan,

State Superintendent,

In your letter of recent date you ask for an interpretation of
sec. 40.29, subsec. (4), subd. (a), for the purpose of determining
the tuition that may be charged. Two questions are raised:

1. What is the unit to be considered in determining the per

capita cost of instruction?
2. What, does salary paid to teacher or teachers include?

The section referred to is as follows:

" (4) (a) In all cases where nonresident children of school age
shall attend school in a district maintaining a one or two depart
ment rural school or some department below the ninth grade in
a district maintaining a state graded school or the grades in a
district maintaining a free high school or the equivalent thereof,
the school board or board of education of such district shall have
authority to determine whether such nonresident children shall
be admitted and to fix the rate of tuition for such nonresident
children unless the electors at the annual district meeting next
preceding shall have taken action in accordance with subsection
(12) of section 40.09, provided the tuition below the ninth grade
in any school sliall not exceed the per capita cost of instruction
in said school for the year or part of year for which tuition is
charged. The per capita cost of instruction shall be determined
by dividing the total salary paid the teacher or teachers by the
total enrollment for the year."

Since the section speaks of "one or two department rural

school" Qjad "department * * * in a district maintaining
a state graded school," obviously a department as used in this
section means a subdivision of a school. "Per capita cost of

instruction in said school" must include the cost of instruction in ,

aU departments; and it is not permissible to calculate tuition
separately for each department.

The following definitions are contained in sec. 42.20 of the
teachers' retirement act:

" 'Teacher' means any person legally or officially employed
or engaged in teaching as a principal occupation.
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" 'Teaching' incliules the exercise of any educational func
tion for compensation, in any of the public schools, the normal
schools, or the university, or in any school, college, department
or institution, within or without this state, in instructing or con
trolling pupils or students, or in administering, directing, or
ganizing or.supervising any educational activity."

There is no good reason why these definitions should not apply

to sec 40.29. Their application makes it clear that the salary

paid to the principal, for instance, should be included as salary

paid the teacher, even though but a small part of his time is

spent in actual instruction.
JML

Elections—Nominalion Papers—Nomination paper for mem

ber of legislature signed by residents of several wards of city

can be counted only as to single ward, rest being discarded as

surplusage.

Where affidavit appended to nomination paper shows that

signers are electors of county and residents of precinct stated
therein, error in failing to state that they are electors of pre
cinct may be disregarded.
Unsigned affidavit appended to nomination paper is invalid,

but signature may be supplied though time for filing papers has
expired.

Affidavits upon nomination papers may be on back as well as
on face of papers.

July 31, 1922.
Honorable Elmer S. Hall,

Secretary of State.

You have asked my opinion as to your authority to file certain
nomination papers which have been presented to you for filing.
I shall take up your questions in their order.

(1) A candidate for state senator has filed four separate nomi
nation papers whose signers state their residence as the city of
O.shkosh, but each paper contains signers from a large number
of different wards in the city. See. 5.05, subsee. (5), subd. (a),
requires that all the signers of each separate nomination paper
shall reside in the same ward, town, or village. Sec. 5.05, subsec.
(6), subd. (c), requires the candidate to have the .signatures of
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three per cent of the voters (as determined by the last vote for
presidential electors) in one-sixth of the election precincts of
his district. In this particular case the candidate must have
signers from ten precincts. Eliminating the four papers from
Oshkosh, he has only six precincts.

The language of the statute which forbids more than one ward
to be represented on a single nomination paper is plain, and
cannot be disregarded. In my opinion, it is proper to take each
of the Oshkosh papers as constituting the paper of a single ward
in that city, disregarding as surplusage all signatures of persons
who do not reside in that particular ward. In that way, the four
Oshkosh papers can properly be taken as representing four
wards of the city of Oshkosh. If this is done, however, and the
ward having the largest number of signers on each particular
sheet is taken as the ward represented by that sheet, I note that

none of the four Oshkosh papers will have enough signers to
make it count as a precinct under sec. 5.05 (6) (c). For exam
ple, on one of the papers the eighth ward is the most numer
ously represented, having eight signers; but under the law eleven
signers are necessary for that ward. Another paper has eight
signers from the second ward, while the law requires sixteen.
Therefore, none of the Oshkosh papers can be counted in deter
mining whether the candidate has the required number of pre
cincts ; and as the result is that he has only six of the ten pre
cincts that he needs, his papers cannot lawfully be accepted for
filing.

(2) A candidate for the assembly in a district comprising
three counties has filed papers containing affidavits to the effect
that the affiant knows the signers to be electors of the county
of Oneida (or other county as the case may be) and knows that
their respective residences arc stated in the papers. Sec. 5.05
(5) (b) requires the affidavit to show that the affiant

"knows them to be electors of that precinct, ward, town, vil
lage or county, as the nomination papers shall require. * * *
and that their respective residences are stated therein."

In the case of nominations for the legislature, as pointed out
above, each nomination paper can represent only a single ward,
.town or village, so that the affidavit should show that the affiant
knows the signers to be electors of the ward, town or village
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which the paper is intended to represent, and not merely the
county. In the absence of such affidavit you cannot definitely
know that the elector who has signed himself as a resident of a

given ward, town or village constituting a single precinct is in
fact an elector of that precinct.

Although the question is not free from doubt, it is the opinion
of this department that the defect in these affidavits is not of

sufficient moment to warrant rejection of the papers. From the
affidavit you know that every signer is an elector of the coiinty;
you also know that he is a resident of the precinct; the only thing
you do. not know positively is that he is an elector of the precinct.
The only way he could be an elector of the county and not an
elector of the precinct is by reason of his having changed his
residence from one part of the county to another less than ten
days before affixing his signature. Sec. 6.01, Stats.
The candidate in question has presented 307 names. Under

the statute, he was required to present only 143. All of the 307
are electors of one of the three counties comprising the assembly
district, so all of them are proper signers of the nomination
papers regardle.ss of their right to vote in any particular pre
cinct. The only object of ascertaining whether they are electors
of some paticular precinct is in determining whether the papers
cover three per cent of the vote of the party in one-sixth of the
precincts of the district. In this particular case, it was neces.sary
for the candidate to have nine precincts. Examination of the
papers shows that in each of nine precincts he obtained from
two to nine times as many signatures as he needed. The total
nmnber needed in those nine precincts was 36 and the total num
ber obtained was 124. It seems to me it would be most unreason
able to presume that a large enough number of those signers were
persons who had lived le.ss than ton days in the precinct, to
reduce the number of signers in some precinct below the number
required. Sec. 5.01 (6) provides; "This title"—which means
the chapters of the statutes relating to nominations as well as
elections—

shall be construed so as to give effect to the will of the electors,
if that can be a.scertained from the proceedings, notwithstanding
informality or failure to comply with some of its provisions."
Nominations upon nomination papers are made by electors as a '
part of the regular machinery of government and they are an
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expression of the will of the electors. Under the circumstances
of the case presented, I feel that the discrepancy in afQdavits
attached to these nomination papers is so slight that you will be
within the mandate of the statute if you accept the papers. If
your action is wrong, those who challenge it will be able to
reverse it in the courts.

(3) A candidate for the assembly who needs 9 precincts with
122 names has filed papers which cover 8 precincts and contain
131 names, and has filed a paper from another precinct which is
acceptable except for the fact that the person making the affi
davit neglected to sign his name thereto. His name is written
in the body of the affidavit in what appears to be his own hand
writing.

Onr supreme court held in Schuster v. JIaight, 53 Wis. 290,
that an affidavit containing the affiant's signature in the body,
but not at the end, was invalid. That decision has never been
overruled and must be taken as the law of "Wisconsin, today,

although the great weight of authority in other states is to the
contrary. In such a case as this, however, I think it would be
entirely proper to permit the signature to be filled in by the
affiant, even though the time for filing has expired. The situa
tion should be distinguished clearly from one where the affidavit
fails to state the facts necessary under the statute; in such a
case I believe no amendment is permissible after the time for
filing has expired. Here, we know from the certificate of the
notary that the indhddual in question took oath to the correct
ness of the statements made in the affidavit, and that oath was

made before the time for filing the papers expired. The only
omission was simply in the matter of completing the written
evidence of the oath. No change in the substance of the affi
davit being involved, I am of the opinion that you may properly
permit the omission to be supplied. A similar ruling was made
upon a substantially identical state of facts by Attorney Gen
eral Owen, VI Op. Atty. Gen. 156.

(4) A candidate for the senate has filed a nomination paper
which contains the names of electors of three different wards

in a city. It appears that each ward constitutes a single pre
cinct. You ask whether you may accept this paper as repre
senting a single precinct. In my opinion you may do so and
you may properly select the most numerously represented pre-
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einct as the one to be counted. Tlie other two precincts on the
paper cannot be counted at all, for the reason that sec. 5.05 (5)
(a) requires each separate paper to represent a single ward,
town or village, and the most liberal construction that can be

adopted in favor of the candidate is to treat the two extra
precincts as surplusage and disregard them entirely.
(5) Some papers have been filed with the affidavit on the back

instead of on the face. This is no objection to the validity of the
papers. The statute merely requires the affidavit to be "ap
pended" to the nomination papers.
RMH

Education—Normal Schools—Teachers' Retirement Act—
Mere continuity of service as normal school teacher, commencing
prior to passage of teachers' retirement law of 1921, does not
establish contract antedating that law so as to exempt teacher
from its operation.

July 31, 1922.
.R. B. Loveland, Secretary,

Normal School Retirement Board.

You have asked my opinion as to whether certain teachers
in state normal schools, who claimed exemption under the state
retirement law during the year 1921-1922, on the ground that
they were serving under contracts made prior to the enactment
of the present law, may claim exemption again for the year
1922-1923.

On October 18, 1921, this department advised the board of
normal school regents that the teachers then employed in the
normal schools were under a contract dating from July 1, 1921.
X Op. Atty. Gen. 1002. The facts on which that opinion was
based were that the board had in September, 1920, established
a definite salary schedule for normal school teachers, which pro
vide for the classification of all teachers in the service after
July 1, 1920, and further provided that

"continuity of service automatically entitles a teacher to the
annual salary advances of the schedule";

that it has long been the custom in the administration of normal
schools to regard the employment of each teacher as for an in-
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definite and continuing service unless and until tlie teacher is
given or gives notice of termination of such service. The con
clusion reached upon these facts are that

'Hhe implied contracts arising from a salary schedule and the
rules pertaining thereto and the continuation in the service
arose on July 1, 1921, and fixed and determined the salaries of
those teachers for the year which began that day."

The question now presented is whether the contract which
thus began on July 1, 1921, came to an end on June 30, 1922,
or whether it continues in effect for the year 1922-23, being
modified merely to the extent of the automatic salary increase
provided in the schedule.
In my opinion, the action of the board of regents in fixing

the salary schedule amounts at most to a continuing offer to
make a new contract for each year's service at the particular
rate of salary which the schedule calls for. Once that offer is
accepted, it may be said to ripen into a contract for the ensuing
year, since the salaries named in the schedule are all fixed
on an annual basis. "When the year comes to an end, the teachers
who remain in the service for the following year accept the
offer once more, and thus 'complete the making of a new con
tract for that year. Perhaps it is going too far to refer to the
arrangement as a contract at all. Sec. 37.11, subsee. (3), Stats.,
expressly authorizes the board to remove at jileasure any officer
or employe of any normal school. This is hardly consistent with
the idea of making any contract that will be binding upon the
state. Undoubtedly, a teacher who is summarily dismissed
under this statutory power of the board is entitled to recover
his salary according to the board's schedule for the period of
actual service, but he would not be entitled to claim that any
contract had been broken by his dismissal, as the board could
not make any contract that would abridge the power of dis
missal given it by the statute. Hence, in saying that by the
commencement of a new year of service the teacher completes
the making of a new contract for a full year I may be stating
the matter too strongly against the state. However, I am satis
fied that the matter cannot be put more favorably to the teacher
than that. Since the retirement law of 1921 has now been in
effect for a full year, it is my opinion that no normal school

\
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teacher can now successfully claim, by reason of mere con
tinuity of service under the board's salary schedule, to have a
contract antedating the passage of the law.
KMH

Elections—Nomination Papers—It is not lawful for county
clerk to permit filing of additional nomination papers after
time limited by statute therefor has expired, nor to place name
of candidate named therein on official primary ballot; should
he do so he would be criminally liable under sec. 4549, Stats.
County clerk may and should, under sec. 5.07 (4), Stats., dis

card nomination papers containing excess of signatures and
file only balance.

Election of candidate who has not complied with statute in
filing nomination papers would not be invalid on that ground.

Frank Symmonds,

District Attorney,
ICenosha, Wisconsin.

July 31, 1922.

The facts and your questions restated as I understand tliein
from your letter of July 27 are as follows:

Certain candidates for nomination for county offices and for
the assembly from the two districts of your county filed nomina
tion papers with the county clerk containing less than the three
per cent minimum number of signatures required by subds. (c),
(d), subsec. (6), sec. 5.05, Stats.; certain other candidates''fOr
nomination for such offices filed nomination papers containing
more than the ten per cent maximum number of signatures al
lowed and limited by said subd. (e); the filing of such nomination
papers containing less than the three per cent and of those con
taining more tlian the ten per cent was because of an error by
the county clerk in stating to such candidates the number con
stituting such three and ten per cent and arose by reason of a
computation by the county clerk being made upon the basis of
the vote for governor instead of the vote for presidential elec
tors at the last presidential election; each of the candidates who
filed papers with less than the minimum number of signatures
could have secured and filed nomination papers with the re-
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quired number  ,• in each instance the candidate filed nomination
papers, as stated, in reliance upon erroneous figures given him by
the county clerk and in accordance with the latter's instructions;
after midnight of the last Tuesday of July the county clerk per
mitted the candidates, who had filed nomination papers contain
ing less than the required number of signatures, to file additional
papers sufficient to comply with the requirements.

Question 1. Was it lawful for the county clerk to permit the
filing of such additional papers after the time for filing had
expired, and may ho place the names of such candidates on the
official ballot ?

Question 2. If the answer to question 1 is in the negative,
would the county clerk so permitting the filing of additional
papers after the time for filing had expired, be criminally liable
if he places the names of such candidates on the official ballot?

Question 3. May the county clerk, after receiving the nomina
tion papers containing more than the maximum signatures, dis
card the papers constituting the excess and file only the bal
ance ?

Question 4. Are such candidates, not having complied with
the statute in filing their nomination papers, so disqualified that
their election, in case of their nomination at the primary, would
be invalid?

I am of the opinion that the first and fourth questions should
be answered in the negative and that the second and third ques
tions should be answered in the affirmative.
(1) The statutory rule of construction contained in subsec.

(6), sec. 5.01, that Title II of the statutes, relating to elections,

"shall be construed so as to give effect to the will of the electors,
if that can be ascertained from the proceedings, notwithstanding
informality or failure to comply with some of its provisions,

does not help out where, as here, there is no expression what
ever of the will of a sufficient number of electors within the time
limited by law; and in my opinion it is immaterial whether it
was the fault of the county clerk or the candidates that such
expression was not obtained. I think the time limit is absolute
and that a failure to file within the time prescribed by law is not
such "informality or failure to comply" as is contemplated by
the statutory rule of "liberal construction" referred to.
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(2) Sec. 4549, Stats,, defining malfeasance of public officers,
I think, clearly applies.
(3) Subsec. (4), see. 5.07, directs that when nomination

papers shall be received which contain ten per cent of the total
vote as limited by the statute, the clerk .shall not receive or file
further nomination papers for the candidate named therein.
This provision contemplates that nomination papers containing
more than the ten per cent may be presented for filing, and it
would seem clear that if, by inadvertence, the clerk receives
papers containing more than ten per cent, he is not only per
mitted but it is also his duty to discard the excess.
(4) The case of State ex rel. Dithmar v. Bimnell, 131 Wis.

198, is authority for the answer to the fourth question
FEB

Elceiions Public Officers—Judge—Whether circuit judge is
prohibited by state constitution from being elected to federal
office i.s not question for secretary of state to decide in deter
mining upon list of nominees to be certified to county clerks
under sec. 5.08, Stats.

August 1, 1922.
Honorable Elmer S. Hall,

Secretary of State.

\ ou advise us that Honorable Henry Graass, who is according
to the records of your office judge of the 14th judicial circuit and
now acting as such, has filed in the office of the secretary of state
nomination papers as republican candidate for representative
in congress from the 9th congressional di.strict as a candidate at
the primary election to be held September 5. You call our at
tention to art. VII, see. 10, Wis. Const., which among other
things provides:

" Each of the judges of the circuit courts * * * shall hold
no office of public trust except a judicial office, during the term
for which they are respectively elected, and all votes for either
of them for am' office, except a judicial office, given by the legis
lature or the people, shall be void,"

and sec. 2564m, subsec. (2), Stats., reading as foUows:

"The judge of any court of record in this state shall be in
eligible to hold any office of public trust, except a judicial office,
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dui"ing the term for which he was elected, and all cast for
any such judge for any office, except a judicial office, shall be
void.''

The term for which Judge Graass was elected circuit judge
of the 14th judicial district expires on the first Monday in
January, 1926. Sec. 5.08, Stats., provides:

"After the filing of nomination papers, the secretary of state
shall transmit to each county clerk not later than the second
Monday in August a certified list containing the name and post-
office-address of each person for whom nomination papers have
been filed in his office, and entitled to be voted_ for at smch pri-
marv, together with a designation of the office tor which he is a
candidate, and the party or principle he represents.

You desire our advice as to your duty with respect to certify
ing the name of Judge Graass to the county clerks in view of
the constitutional and statutory provisions to which attention
has been called. Two questions are presented, first, whether
Judge Graass is entitled to be voted for as a candidate for con
gress at the republican primary to be held on September 5, 1922,
second, if he is not entitled to be voted for at such primary be
cause of the constitutional and statutory provisions above
quoted, is it your duty to refuse to certify his name to the
eounty clerks.

This department has uniformly held that the county clerk
should put on the official ballot the names of all candidates who
file nomination papers fair upon their face, that he acts m a
purely ministerial capacity, and is not clothed with any judi
cial or quasi judicial power to enable him to pass upon the ques
tion of the eligibility to the office of a per-son nominated for
it. Op. Atty. Gen. for 1910, 341; Op. Atty. Gen. for 1912, 762;
IV Op. Atty. Gen. 228; V Op. Atty. Gen. 626; IX Op. Atty.
Gen. 352.

The following cases sustain the rulings heretofore made by
this department: 20 C. J. 146; Wells v. Munroe, 86 Md. 443,
38 A 987- Miller v. Davenport, 8 Idaho, 593, 70 P. 610; Daniel
V. Blankenship, 177 Ky. 726, 198 S. AV. 48; State v. Parish
Com., 120 La. 620, 45 So. 526; State v. Seihel, 262 Mo. 220, 171
S. W. 69; State v. Junkin, 80 Neb. 1, 113 N. "W. 801; Morris v.
Minis, 224 S. AV. 587 (Tex.).
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It is my opinion that the question of whether a circuit judge
may be legally elected to congress during the judicial term for
which he was elected is not one for the secretary of state to
decide. The argument that the constitutional and statutory
provisions quoted do not apply to a candidate for congress is,
of course, that under the constitution of the United States each
house shall be the judge of the elections, returns and qualifica
tions of its own members. The argument that the constitution
and statutes do apply to a circuit judge who may seek to become
a candidate for congress is that the state has a right in the in
terest of sound public policy to prohibit its judges, while acting
as such, from entering into partisan elections as candidates and
that, in accepting election to the office of circuit judge, he ac
cepts the prohibitions as well as the privileges that apply to such
office. A question of such grave doubt should not, as a matter
of public policy, be settled by a ministerial officer, and under
the decisions which I have quoted I think it clear that the min
isterial officer, in this case yourself as secretary of state, is not
clothed with authority to decide the question.
My opinion is that it is your duty to certify the name in ques

tion to the county clerks and leave the legal question involved to
be settled by the courts or congress, if the candidate should re
ceive the highest vote.
WJM

Navigable Waters—Lotus Beds—There is no statute authoriz
ing conservation commission to regulate or prohibit taking of
lotus flowers or plants from Wisconsin lakes.

^  August 2, 1922.
OONSERVATION COMMISSION.

I have your request dated July 29, relative to the riparian
rights of Mr. Bickel in a lake containing lotus beds. It appears
tliat these lotus beds are so extensive that they cover sometimes
160 acres.

In this state ownership of the beds of lakes is in the state in
trust for the people. The riparian owner owns only to the
shore. The line of demarcation between private property and
public property is the ordinary high-water mark, which is de
fined by our court as follows:
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"By ordinary high-water mark is meant the point on the
bank or shore up to which the presertce and action of the water
is so continuous as to leave a distinct mark either by erosion,
destruction of terrestrial vegetation, or other easily recognized
characteristics." Diana Shooting Clnl) v. Hoisting, 15b Wis.
261, 272; Polehitzke v. John Week Lumber Co., 164 Wis. 322,
325!

There is no statute which authorizes the conservation com
mission to protect these lotus beds. Undoubtedly the legislature
could enact a law which could regulate the taking of these
flowers in the same way that the tal^iug of fish is regulated in
fresh water lakes, but the legislature has not done so. This
may be a matter that should be presented to the next legislature
for action by the conservation commission.
JEM

Corporations—Amendments to Articles—Sec. 1774n, Stats.,
requiring affidavit as to percentage of corporation's stock sub
scribed and paid in, as condition of filing of amendment to its
articles, does not apply to amendments made by signers of
articles themselves pursuant to sec. 1773.

August 2, 1922.

Honorable Elmer S. Hall,
Secretary of State.

Sec. 1773, Stats., as amended in 1921, authorizes the signers
of the articles of organization of a corporation to amend the
articles at any time before fifty per cent of the stock is sub
scribed and twenty per cent paid in. Sec. 1774n, Stats., en
acted in 1911, provides that no amendment to articles, increas
ing the capital stock in any corporation, shaU be filed unless
accompanied by an affidavit signed by the president and secre
tary that at least fifty per cent of the capital stock, including
the increase, has been subscribed, and at least twenty per cent
actually paid in. You have asked my opinion as to whether the
restrictions of sec. 1774ii are applicable to an amendment author
izing increased capital when such amendment is adopted by the
signers of the articles before fifty per cent of the stock has been
subscribed or twenty per cent paid in.
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As applied to such a situation, the two statutes are squarely
in conflict. The signers of the articles have no power to amend
them at any time after fifty per cent of the stock has been sub-
sciibed, and obviously, if they act within their power, they can
not make affidavit that fifty per cent or more of the stock has
been subscribed. Again, the affidavit required by sec. 1774n
is to be made by the president and secretary of the company;
yet there can be no president or secretary until fifty per cent
of the stock is subscribed, for under sec. 1773, siibsec. (2), the
first meeting of the corporation cannot be held until that time.
The question, therefore, is as to which of these sections is to

govern the situation that you present; that is, whether the power
of the signers of the articles to amend is to be deemed limited
to amendments which do not increase the authorized capital, or
whether the requirements of sec. 1774« are to be deemed inap
plicable to amendments made by the signers of the articles. In
my opinion, the latter conclusion is the correct one. The legis
lature of 1921 gave the signers of the articles, broadly and with
out limitation, the power to amend those articles at any time
before fifty per cent of the stock was subscribed and twenty per
cent paid in. We have no right to read any exceptions into
this plain and unambiguous language simply because another
statute, passed ten years earlier, is in conflict. The case falls
within the rule that where two statutes covering the same sub
ject matter are in conflict, the later statute is the one that
governs.

I advise you, therefore, that in my opinion sec. 1774« does
not apply to amendments made by the signers of the articles
prior to the time that fifty per cent of the stock is subscribed
and twenty per cent paid in.
RMH
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Charitable and Penal Imiiiuiions—Indigent, Insane, etc.—

Court commissioner has no authority to commit persons to hos
pitals for insane or homes for feeble-minded.

August 2, 1922.

M. J. Tappins, Secretary,

Board of Control.

In your letter of July 31 you ask if a court commissioner has
authority to commit persons to the asylums for the insane or
to the homes for the feeble-minded.

In my opinion, your question must be answered in the nega
tive.

Commitments to such institutions are governed by the provi
sions of see. 51.01 et seq., Stats. (See sec. 52.02.) See. 51.01
provides that the application for a judicial inquiry into the
mental condition of any person shall be to the judge of a county
court or of a district court which is a court of record, or in the

absence or disability of such judge, to the judge of any court of
record acting in his place, for the county in which such person
is found; and other following provisions of the statutes provide
for the commitment by such judge.

Sec. 113.15 and 2815 define and restrict the powers and duties

of court commissioners. They have the powers of a judge of
the circuit court at chambers in certain cases, but nowhere
are they given the power to act in the place of the county judge
in the commitment of insane or feeble-minded persons.

Neither the county judge, nor the circuit judge acting in his
place, acts in such proceedings as a judge at chambers. He

acts as a magistrate with special powers and duties.

By sec. 4775 court commissioners are authorized, with the
judges of courts of record and justices of the peace, to issue
process and cause the arrest, examination, and commitment of

criminals for trial under ch. 195, Stats,; but the proceedings
we are considering are in no sense criminal or within those

provisions.

I think it clear that only the judge of the county court, or of
the district court which is a court of record, of the county in

which the alleged insane or feeble-minded person is found, or

(but only in his absence or disability) the judge of a circuit or
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other coivrt of record of such county, acting in his place, has

any authority or power to make commitments to the institutions

referred to.

FEB

Bonds—Corporations—Collection Agencies—Collection agency
must file bond although all of its capital stock is owned by in
surance company.

August 3, 1922.
Honorable Lancelot A. Gordon,

Assistant Secretanj of State.

According to your letter of July 29 the Credit Insurance Ad

justment Co. is a subsidiary of the London Guarantee and Ac

cident Co., which owns the entire capital stock. The question
presented is whether the Credit Insurance Adjiistment Co. must
file a bond to engage in the collection of accounts,

Subsec. 1, .sec. 1747—-150, Stats., is as follows:

"No person, firm, association, or corporation .shall conduct a
collection agency, collection bureau or collection office in this
state, or engage in this state in the business of collecting or re
ceiving payment for others of any account, bill or other indebt
edness, or engage in this state in tiie'business of soliciting the
right to collect or receive payment for another of any account,
bill or other indebtedness, or advertise for or solicit in print the
right to collect or receive payment for another of any account,
bill or other indebtedne.ss, unless, at the time of conducting such
collection agency, collection bureau, collection office or collection
business, or of doing such advertising or soliciting, such person,
partnership, association or corporation, or the person, parfncr-
.ship, association or corporation for whom he or it may be acting
as agent, shall have on file with the .secretary of state a good and
sufficient bond as hereinafter specified."

.Subsec. 6, sec. 1747—150, Stats., is as follows:

"This section shall not apply to any attorney at law duly
authorized to practice in this state and resident herein, to a
national bank, to any bank or trust company duly incorporated
under the laws of this state, or to professional men's a.ssociations,
the members of which are required by law to have a licen.se,
diploma or permit to i)ractice or follow their i>rofession, or to
any person, firm or corporation not conducting or maintaining
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any office for the purpose of engaging principally in the busi
ness of collecting or receiving payment for another of any ac
count, bill or other indebtedness."

A corporation retains its identity even though all of its capital
stock is held by one person. Buiion v. Hoffman, 61 Wls. 20.
The fact that all of the capital stock of the adjustment com

pany is held by the London Guarantee and Accident Co. does
not relieve the adjustment company from the obligation to file
a bond; nor is there anything in subsec. 6, above quoted, that

places the adjustment company within the excepted classes.

ML

Trade Begidations—Trading Stainps—Trading stamp which
states that it is redeemable generally in merchandise or cash, but

that in localities where redemption in merchandise is prohibited

it is redeemable only in cash, violates sec. 1747m, Stats.
Manufacturer issuing coupons redeemable in cash may ap

point as his redemption agent trading stamp company having
offices throughout country, provided manufacturer remains re
sponsible for redemption.

August 5, 1922.

IIoNORAULE J. Q. Emery,

Dairy and Food Commiftsioner.

You have submitted to me a form of trading coupon that is

being used by the Danish Pride Milk Products Company in con
nection with the sale of its evaporated milk, and you ask an

opinion whether it violates sec. 1747m, Stats. That .section,
while prohibiting the sale of trading stamps redeemable in
merchandise, permits the issuance of stamps or coupons redeem
able only in cash in amounts of twenty-five cents or over of re
demption value, and only by the person, firm, or corporation
issuing them.

The coupon in question states on its face a cash value of two-
fifths of a cent and recites:

"Danish Pride Milk Products Company's United Profit-Shar
ing Coupon—Present for Redemption at any United Profit-
Sharing Redemption station or send by mail or express prepaid
to TTnited Prnfit-.Sbaring Corporation, New York, N. Y., our re-
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demption agent—Issuer is Responsible for Redemption—Danish
Pride Milk Products Company, issuer—Send for Free Catalog to
United Profit-Sharing Corporation, New York, N. Y."

Below this appears the following:

"This coupon is redeemable by issuer at any United Profit-
Sharing Redemption Station, according to terms of catalog of
United Profit-Sharing Corporation, our Redemption Agent, in
effect at time of redemjition, except that in any state or locality
where redemption in goods is prohibited or requires payment of
license or tax, not required for cash redemption, this coupon
will be redeemed in cash only, and is void wherever prohibited."

On the reverse side of the coupon are statements referring to

the "premium catalog" which will be sent upon request, and to

the customer's right to "get the premium you want," etc.

This department advised your predecessor some years ago

(VII Op. Atty. Gen. 594) that a trading stamp which on its

face indicates that it is redeemable in merchandise and also

bears upon its face a stated cash value is unlawful in this state,
although it contains the words "void wherever prohibited."
This rule was reaffirmed last year in an opinion to the district
attorney of Jefferson county (X Op. Atty. Gen. 555). On the

other hand, you were advised in an opinion dated July 21, 1921
(X Op. Atty. Gen. 821) that if the coupon expressly states that
it is not good in Wisconsin, it does not violate the law of this

state.

In view of the reference made in the coupon of the Danish
Pride Milk Products Company to "premiums" and "premium
catalogs," and the reference that it makes to states "where re

demption in goods is prohibited" it is ray opinion that the
coupon falls within the condemnation of the first two opinions
above referred to. The purchaser receiving and examining it
would obtain the impression that the coupon was redeemable
in merchandise, and unles.s he happened to be familiar with the
Wisconsin trading stamp law, he "would find nothing on the
coupon to indicate that in this state it is redeemable only in
cash. In my opinion, therefore, the coupon violates the law.
I may point out, however, in line with the opinion of July 21,
1921, above referred to, that the coupon would not, in my opin
ion, violate the Wisconsin statute if it were to have printed
or stamped upon it some such l^end as the following:
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"Purchasers receiving this coupon in Wisconsin may re
deem it only in cash, and only on presentation of coupons of the
same issuer aggregating twenty-five cents or over of redemption
value.''

You have submitted also a coupon issued by Swift and Com
pany, of Chicago, substantially identical in its terms with the
one just considered, except that it makes no reference to "pre
miums" or "premium catalog." It simply advises the pur
chaser to

"send for free catalog to the United Profit-Sharing Corpora
tion, New York, N. Y."

This reference to the catalog, however, can only suggest re

demption in merchandise, as no catalog would be involved in a
strictly cash redemption business; furthermore, the reference to
states "where redemption in goods is prohibited" appears in
this coupon the same as in the other one; hence I conclude that
the two cases are substantially identical and the answer given

with regard to the other coupon will apply as well to this.
You also ask whether the United Profit-Sharing Corporation

or another company of like character may lawfully act as re
demption agent for per.sons issuing coupons in this state—^re
ferring, of course, to coupons which are lawful in "Wisconsin, be
cause redeemable only in cash in amounts aggregating twentj'-
five cents or more of redemption value. The decisions of our
supreme court have left this question somewhat in doubt. In
State ex rel. Doivney-Farrell Compaiiy v. Weigle, 168 "Wis. 19,
the court held that a coupon issued by a manufacturer of oleo
margarine and redeemable in cash by the United Profit-Sharing
Corporation, at any of its premium stations, or at its home office
in New York, was in violation of our statute because it was not
redeemable "by the person, firm or corporation issuing the
same." The court said, pp. 28-29:

"The provisions, however, embodied in the coupons before
us, that they shall riot be sent to plaintiff in Chicago and shall be
redeemed only by the United Profit-Sharing Company, are
within the condemnation of this statute both by the letter thereof
and by the interpretation given to it in the former decision of
this court, supra, and to similar statutes in the cases in that de
cision cited. Under the facts as are here presented, the United
Profit-Sharing Company is a company engaged in the trading-
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stamp business and must be considered more as an independent
contractor -with the plaintiff than as such an agent, servant, or
employee tlirough vhom the plaintiff as a corporation must
necessarily perform its lawful transactions. So far, therefore,
as tlie plaintiff issues coupons redeemable in cash but only
through such a corporation as the United Profit-Sharing Com
pany appears to be, it is violating ch. 480, Laws 1917, and is
not entitled to any restraining order from this court as against
the defendant in that regard."

But in Spernj cb llutchinmn Compamj v. Wcigle, 169 Wis.
562, the court held that the plaintiff, which is a trading stamp

concern and as much of an independent contractor in its deal

ings with the merchant or manufacturer as the United Profit-

Sharing Corporation is. might lawfully be designated by a

merchant as his redemption agent for cash coupons i.ssued by

him. The court distinguished the Downcy-Farvcll case by say

ing that in that case

"the statute was not complied with because the issuer did not
become financially responsible for the redemption as contem
plated by the statute, but sought to contract with the customer to
look solely to a third party for redemption" (pp. 565-566).

If this is a correct statement of the basis of the Downey-Farrell

decision, then a coupon which exjiressly states that the issuer

is responsible for its redemption (as do both of the coupons that

you have presented to me) is not within the scope of the Dow
ney-Farrell case and is, on the contrary, a lawful coupon within

the reasoning of the Sperry c6 HutcMnson case. The court in
the latter case, however, went on to say, p. 566:

"* * * It was no doubt the legislative thought that the
customer should have the financial responsibility of the merchant
with whom he dealt back of the redemption, and that he should
not be compelled to deal with persons at a distance, but should
liave a convenient place for redemj^tion at home."

This language brings forward the idea that perhaps the location

of the redemption agent has something to do with the legality
of his appointment', and that the provision for redemption by

an agent located in a distant city might vitiate the coupon, even
though the issuer expressly assumed responsibility for the re

demption. There is other language in the decision, however.
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tending to negative this idea; for instance, the broad statement

is made at the close of the decision that the langauge used by

the legislature

"must be held to include an agent for whose acts the principal
is responsible, because in law the redemption by an agent is the
redemption of the principal and not that of the agent" (p. 566).

Furthermore, while the location of the redeeming agent might
perhaps be a factor in the case of trading stamps issued by a

local merchant as in the Sperry & Hutchinson case, it would

very largely lose its significance in the case of coupons issued
by a manufacturer as in the present case. If the manufacturer

happens to be located in California or Maine or Florida, and
designates in the coupon a redemption agent located in New

York, the agent is much nearer to the Wisconsin customer than
is the manufacturer himself. And in the specific cases before

us, it can make little difference to the Wisconsin customer, from
the standpoint of convenience, whether he sends his coupons to
the Danish Pride Milk Products Company at Sheboygan, or to
Swift & Company at Chicago, or whether he sends them to the

United Profit-Sharing Corporation at New York or at one of

the three hundred redemption stations which the Danish Pride

Coupon states that the company has throughout the United
States. As the supreme court pointed out in the Sperry cD

Hutchinson case the giving of trading stamps or coupons redeem

able in cash is a legal and legitimate business in Wisconsin, and

"no^intention to unreasonably hamper the giving of cash rebates
can be ascribed to the legislature" (p. 566).

Under the decision in that case, it is my opinion that, so long
as the manufacturer issuing the coupon expressly assumes the

responsibility for redemption, his designation of the United
Profit-Sharing Corporation as his agent to redeem the coupons

upon presentation at either its New York office or any of its
other offices in the United States, does not render the coupon

a violation of sec. 1747»i.

RMH

.:*S
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Bonds—Municipal Bonds—Including of two or more separate,
authorized purposCvS in initial resolution for issuing of municipal
bonds and in ballot submitting s:ime to electors, under provisions

of eh. 67, Stats., disapproved.
Separate resolution for each purpose enumerated in statute

should be adopted, and resolutions should be so submitted on

ballot that electors may vote for or against each proposition
independently of their vote on other or others.

Proof of action of governing body of municipality submitting
proceedings and bonds to attorney general for examination and

certification should be made.

Proof of posting notices of special election should show posting

strictly in accordance with requirements of statute.
Proceedings must be recorded in separate record book as

required by sec. 67.05 (12) ; recording in record books of minutes

of meetings not compliance.

August 8, 1922.

Alvin M. Johnson,

Attorney at Laio,

Ilayward, Wisconsin.

I have examined the certified copy of the proceedings pre

liminary to the issue of $5,000 of bridge bonds and $8,000 of

road bonds by the town of Stinnett, Washburn county, sent to

this office by you.

I find no direction, by resolution or otherwise, appearing in

the proceedings, as certified, that a certified copy of the proceed
ings and the unsigned bond shall be submitted to the attorney

general for examination and certification as is contemplated by

see. 67.02, subsec. (3). However, as I assume that such a reso
lution has been or will be adopted by the town board and a

copy or the fact certified to this department, I have made the

examination.

I am quite doubtful that it is competent for the town board

to provide for two separate bond issues for different authorized
purposes in one resolution and to submit to the electors the ques
tion as to both issues in one ballot. By such a procedure no

opportunity is given for an e.xpression of the will of the electors

on each proposal separately. A majority of the voters may have

been in favor of bonding the town for the bridge but not for
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the rOfHls, or vice versa; yet each elector would be obliged, under
the ballot submitted to him, to cither apjirove or reject the propo
sition as to both purposes by one affirmative or negative vote.
Under the statutes as they were prior to the going into effect

of eh. 67, Stats., on January 1, 1922, the proceedings un
questionably would have to be held invalid and not to author
ize the issue of bonds for either purpose. Neacy v. Milwaukee,
142 Wis. 500.

The old statute (sec. 943), in force at the time this case arose
and until the revision made by ch. 67, provided:

"No bonds shall in any case be issued by any town * * •
until the proposition for their issue for the special purpose
thereof shall have been submitted to the people of such munici
pality and adopted by a majority vote thereon; # • ♦

While the present statute prescribing the contents of the
required initial resolution uses the language

"adopt a resolution stating the amount and purpose or purposes,
*  • * and setting forth the denomination of the bonds,"
etc., sec. 67.05, subsec. (1),

and provides for the submission "of the initial resolution," a
copy of which shall be embodied in the ballot, and that

"the question submitted shall be whether the resolution shall
be or shall not be approved," sec. 67.05, subsec. (4),

yet it appears from the revisor's notes appended to the bill cre
ating the chapter that no substantial change in the procedure to
be followed in municipal bond is.sues was intended. See note
to this section appended to Bill 23, S., 1921, p. 25.
Bonds to defray the cost of a bridge and bonds to provide a

fund for building roads are separate purposes enumerated in
the authority granted to towns to issue bonds by sec. 67.04,
.subsec. (5). See pars, (c) and (d).

I have given you'in brief the reasons for the doubt above ex
pressed. However, as the amounts of the bond issues under
consideration are comparatively small and are likelj' to be taken
locally I have concluded in this instance to resolve the doubt in
favor of the validity of the procedure, but with the distinct
understanding that it shall not be regarded as a precedent for
future action by this department.
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Permit me to suggest that should you in the future have other

bond issues to direct, where money is desired to be raised for

different purposes, it would be much safer that a separate resolu

tion be adopted for each separate purpose enumerated in the
statute, and that the resolutions be so submitted on the ballot

that the electors may vote for or against each proposition inde

pendently of their vote on the other or others.

There are some additional proofs required before the attorney

general can properly certify to the bonds submitted, which I

apprehend can be furnished without difficulty. They are the

following:

(1) Proof of the action of the town board submitting the
proceedings and the bonds to the attorney general, one of which

has already been referred to.

(2) Proof by certificate or affidavit of the amount of all exist

ing indebtedness of the town.

The certificate in the resolution that there is no handed indebt

edness, while it satisfies the requirements for the resolution, does
not satisfy the language of the constitutional limitation.

(3) An amended proof of posting the notices of the special
election should be made and filed by the town clerk in his office

and a certified copy thereof, stating the fact and date of filing
should be furnished this office.

. The proof, as it appears in the record, is that tlie notices were

posted "upon the following public places in said town" (naming
them). The statute requires that such notices must be posted m
three of the most public places in the town—sees. 60.13 and 67.05

(5). The language of the statute should be followed. The word

"most" left out in the proof certified is a little one, but of great

significance sometimes, and the omission of it has been held fatal

in more than one kind of legal procedure, as you doubtless know.

I think the word "in" should be used also instead of the word

"upon." In some tax cases the substitution of some other word

for the word "in" in proofs of posting notices has been held

fatal to the proceedings.

(4) Proof that the town clerk has recorded a full and correct

statement of every step or proceeding had or taken in the course

of authorizing the bonds, including the initial resolution and a
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statement of the number of affirmative and negative votes east

by the electors, in a separate record hook provided by the town,
in accordance with the provisions of sec. 67.05 (12) and (5).
The recording of the initial resolution in the record book of

the proceedings of the town board, which is shown by certified
copy of the proceedings submitted, is not a compliance with this
provision. The clerk's minutes of the proceedings of both the
town board and town meeting, which of course include those
relating to bond issues as well as all other matters and which
should be full and complete, constitute one record; and the
recording in a separate record book of the steps and proceedings
in the course of a bond issue is another record. Both are re

quired, although the one includes the other. The revisor's note
to subsec. (12), see. 67.05 is as follows:

"Subsec. (12) is derived from seetions'959—7, 959—20 and
see. 5 of Ch. XI, Milwaukee Charter, Oh. 184 laws of 1874, but
those provisions have been enlarged with a view of having a dis
tinct and separate place for all records respecting municipal
obligations and requiring the record to be complete."

See note appended to said section Bill 23, S., 1921, p. 26. Apart
from the revisor's note, the purpose of the requirement seems

plain from its very language and the requirement should be com
plied with.

If this separate record has not yet been made, the clerk may

make it up and certify the fact.

On receipt of the proofs called for, I think the attorney gen

eral will sign the certificate on these bonds.
PEB

AutomohUes—Minors—Employer who orders his employe, boy

under 16 years, to drive automobile in violation of sec. 1636—49,

Stats., may be prosecuted as principal of crime.

August 8, 1922.

James Murray,

Districi Attorney,

Fond du Lac, Wi.sconsin.

.  In your letter of August 4 you state that complaint was made
by- the police department of a boy under sixteen years of age
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driving an automobile in violation of sec. 1636—49, Stats.; that
investigation showed that the boy was employed by a distributor

of papers and that the employer told the boy to take the auto
and deliver some papers; that a warrant was issued against the

employer. The question raised is whether this statute covers

cases of this kind.

Said section provides:

No person under the age of sixteen years, unless accompanied
by parent, guardian or other adult person, * * * shall
operate, ride or drive any automobile, motor truck, motor de
livery wagon, passenger automobile, bus, motor cycle or other
similar motor vehicle, along or upon any public highway of this
state.

In see. 1636—54 it is provided that any person or persons wlu»

shall violate the provisions of sec. 1636—49 shall be punished by

a fine of not less than $10.00 nor more than $100.

The offense committed is a misdemeanor, and of course the

boy is guilty of said offense, l.s the employer also guilty? If it

were a felony, he would be guilty as accessory before the fact.
In 16 C. J. 121 the following principle is laid down:

"The principle as to participants in misdemeanors does not
mean that one conducting himself in such a manner that if the
principal offense had been a felony he would have been an acces
sory or aider and abettor is not punishable at all if the offense is
a misdemeanor, but it means that in misdemeanors the law does
not distinguish the participants therein, but all are alike guilty
as principals. And this is true in statutory misdemeanors,
whether the aiders and abettors are referred to in the statute or
not."

See also 7 Am. and Eng. Ency. of Law (2d ed.) 261; Wagner
et al. V. State, (Neb.) 61 N. W. 85; V. 8. v. SyJces, 58 Fed. 1000.

In the latter case it was said, p. 1003:

"* * • In misdemeanors any person who advises, pro
cures, aids or abets in the commission of the offense, or who,
having knowledge that such offense has been committed, in any
way assi.sts the wrongdoer in concealing his crime, or in making
his escape from the officers of the law, is a principal; * *
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I find nothing in the statute of this state or in any decision
of our court which "would militate against this rule of law. I

believe that this expresses the law as it exists in the state of
Wisconsin.

It is my opinion that the employer may be prosecuted.
JEM

Taxation—Assessment of Yessels—Words and Phrases—"In-
ternational Waters"—Lake Michigan is not "international

waters" within meaning of sec. 70.15, Stats.
August 8, 1922.

Grover M. Stapleton,

District Attorney,

Sturgeon Bay, Wisconsin.

In your letter of July 28 you ask whether Lake Michigan
and Green Bay are "international waters" "within the meaning
of sec. 70.15, Stats., which subjects vessels "employed regularly
in interstate traffic in the navigation of international waters" to

a tonnage tax instead of ordinary taxation as personal property.
You state that in your opinion the waters named are not inter
national waters because no portion of Lake Michigan touches

foreign shores.

I agree with your position in the matter. I have been unable
to find that any court has defined the term "international
waters." The term "international" is "a generic term, per
taining to relations between nations." Koehler v. Sanders,
25 N. E. 235, (N. Y.). All navigable waters of the United States
are international in the sense that foreign vessels are freely per

mitted to use them in carrying on foreign trade, but that clearly
is not the meaning that our legislature had in mind in passing

the statute. In my opinion, the word refers simply to waters
that lie between two nations, and therefore, it covers lakes Su
perior, Huron, St. Clair, Erie and Ontario, but not Lake
Michigan.

It is true that by the treaty with Great Britain proclaimed
May 13, 1910 (36 Stats. 2448) it was agreed that the right of
free navigation of boundary waters, which each nation guaran
teed to the citizens of the other, should extend to the waters of
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Lake Michigan. I do not understand, however, that that treaty
gave the vessels of Great Britain any greater privileges in Lake

Michigan, or in the boundary waters themselves, than they had
always enjoyed; the treaty was simply an express recognition of
privileges already existing under the principles of international

comity. However that may be, I think it would be going alto
gether too far to hold that when our legislature used the word

"international waters" in see. 70.15 it intended to refer to any
thing other than the mere physical location of the waters.

RMH

Consiitutional Law—Pharmacy—Law reipiiring all owners of
drug stores to be registered pharmacists would be constitutional.

August 9, 1922.
Otto J. S. Bobekg,

"Wisconsin State Hoard of Pharmacy,

Eau Claire, Wisconsin.

You inquire in your letter of August 7 whether an amendment
to our present law requiring all owners of retail drug stores in
this state to be registered pharmacists would be a valid enact

ment. You state that it is your belief that no person not a
registered pharmacist should be permitted to own or manage a
retail drug store, for the reason that public welfare and safety
is not properly protected under such management. You state
that there are instances on record where nonregistered owners
of drug stores have been unable to or unwilling to secure regis
tered pharmacists as assistants, and that there is always the
possibility that a registered jiharmacist elei-k may be engaged
by a nonregistered owner of a drug store for the purpose of
having the drug store conducted along nonethieal principles.
The legislature in the exercise of its police power may regulate

the practice of pharmacy, and .statutes which require the re
tailers of drugs, medicines and poisons to submit to examination
and to procure a license from the board have been uniformly
upheld. 19 C. J. 771; 14 Cyc. 1049; State v. Evavs, 130 Wis.
381; State v. Jleineman, 80 Wis. 253.

In the state of loAva a law has been enforced by the courts
which provides that
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"it shall be unlawful for any person not a registered pharmacist
to conduct any pharmacy or drug store." State v. Norton,
25 N. W. 842 (la.).

I have been unable to find any decision which would hold such
a law unconstitutional. I take it that when you speak of the
owmer of a drug store you do not mean the owner of the building
in which the store is located, but rather the owner of the business
who has power to give orders to his employes. Such a law, in
my opinion, would be valid.
JEM

Criminal Law—Attempt to commit suicide is misdemeanor
under .state statute and common law.

August 11,1922.

Board of Control.

In your letter of August 9 you state that on March 20, 1921, a
young woman was convicted of forgery by the circuit court of
Eau Claire county and placed on probation under the super
vision of your board for a term of two years pursuant to ch. 57,
Stats.; that this woman is twenty-one years of age; that about
two weeks ago she attempted suicide by taking bichloride of
mercury and that she has entirely recovered from the effects of
said dose of mercury. You say that the question is wdiether she
has violated the conditions of her probation by attempting sui
cide and you submit the question whether or not an attempt to
commit suicide is indictable in Wisconsin or a felony under the
laws of this state.

An attemi)t to commit suicide is an indictable offense at com
mon law (27 Cyc. 520) ; Paterson v. The Natural Premium Mu
tual Life Insurance Company, 100 Wis. 118.
On page 126 of the above case Judge Winslow, speaking for

the court, said:

"It is truly said that intentional suicide while sane was a
felonv at common law. It was punished by forfeiture of goods,
but as we do not inflict such punishments, it is now little more
than the shadow of a crime. Technically, it is still a crime in
this state, because we have retained the common law .so far as it
is not inconsistent with our laws and general situation, but it is
not a crime within the ordinary meaning of the term, or any
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usual definition, because we have no statute punishing either
suicide or attempted suicide. Mr. Bishop's definition of a crime
(1 Bish. New Cr. Law, par. 32) is 'any wrong which the govern
ment deems injurious to the public at large, and punishes
ihrough a judicial proceeding in its own name.' This was ap
proved by this court in Petition of Bergin, 31 "Wis. 383. Such is
undoubtedly the general conception of a criminal offense, namely,
a violation of law for which there is a punishment. Words are
to be understood in their generally understood and accepted
meaning."

Sec. 4635, Wis. Stats., provides as follows:

"Any person who shall be convicted of any offense the punish
ment of which is not described by any statiite of this state shall
be punished only by imprisonment in the county jail not more
than one year or by fine not exceeding two hundred and fifty
dollars."

In Smith 1). State, 63 Wis. 453, 462, it was held that sec. 4635
provides a penalty for common law offenses if no other punish
ment is provided.

It would seem that Justice Winslow in the Paterson case over

looked the provisions of sec. 4635, for if it is true, as he says,
that an attempt to commit suicide is an indictable offense at

common law, then under see. 4635 and the decision of Smith v.

State, supra, there is a punishment provided for the offense of
an attempt to commit suicide. And under the very reasoning
of Judge Winslow, it is an indictable offense in this state.
But it is not a felony under our statute, for the maximum pun

ishment is one year in the county jail. Sec. 4637 provides:

"The term 'felony' when used in any statute shall be con
strued to mean an offense for which the offender, on conviction,
shall be liable by law to be punished by imprisonment in a state
prison."

You are therefore advised that an attempt to commit suicide
is an indictable offense, namely a misdemeanor in this state.
JEM
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Counties—County Board—Pul)lic Health—County Nursing
Service—County board may not, after having resolved to employ
public health nurse as required by see. 1411m (1), Stats., delegate
to county health committee—constituted under sec. 1411n (3)—
power to consummate employment by hiring nurse and fixing
salary and expense allowance.

August 11,1922.

Irving Breakstone,

District Attorney,

Oconto, Wisconsin.

You submit a copj^ of a resolution adopted by the county
board of your county, providing for the employment of a public
health nurse for the year beginning August 1, 1922, and author
izing the county health committee to hire such nurse and fix the
terms of her employment within certain limits.
Your question is whether it is competent or legal for the

county board (having reSolved to employ a public health nurse
as required by the statute) to delegate to the county health
committee of the county the power to select the individual for
the position and fix the salary and expenses within the limits
stated in the resolution—in other words, to consummate the

employment.

In my opinion such attempted action and delegation of the
power to appoint is illegal and void.

Sec. 1411m, Stats., commands the hoard of supervisors of every
county to employ, upon the certification of the state board of
health, one or more public health registered nurses or public
health instructors—subsec. (1)—and prescribes that the work
of such public health registered nurse or health instructor shall
be directed by a committee composed of the chairman of the
county board, the county superintendent of schools, a woman
appointed by the county board, the judge of the juvenile court,
and the deputy state health ofiScer for the county, to be known as
the "county health committee"—subsec. (3).

Sec. 59.02 provides that except as provided in subsec. (2)
thereof (which exception has no application here)

"the powers of the county as a body corporate can only be cxer-
cised by the county board thereof, by or in pursuance of a reso
lution or ordinance adopted by such board."
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This department has heretofore held that the county health

committee created by sec. 1411n is not a committee of the county

board but is a public board or commission created by that section

(X Op. Atty. Gen. 736) ; also that the county board may under

the provisions of said see. 59.02 (then 652) itself name the

person to be employed to fill the position of graduate nurse under

the statute now superseded by said sec. 1411«, or by resolution or

ordinance authorizing a committee of the county board to con

summate the employment (VII Op. Atty. Gen., 613). But I do
not find that the precise question you have asked has been passed
upon either by the supreme court or the attorney general.

It is generally held, however, that where the power to appoint
officers or agents is vested in a county board it must be exercised
strictly in accordance with the statutory provisions and by the
board acting in some proper manner as a body. 15 C. J. 487.
Our court has recognized the fact that in order to function

efficiently in many matters within its powers, the board must

often act through its duly authorized committees, and has held
that the words "or in pursuance of a resolution or ordinance

adopted" contemplates that some powers of the board may be
exercised by a committee pursuant to resolution, but does not
attempt to define the extent of such power of delegation. First
Savings c(j Trust Co. v. Milwaukee County, 158 Wis. 207; D. S.
S. cC- A. R. B. Go. V. Douglas County, 103 Wis. 75; French v.
Dunn County, 58 Wis. 402. But nowhere has it been held that
the county board may delegate any of its powers to any body or
persons not a part of its membership.

On the other hand, it has been di.stinctly held that, a county
board cannot delegate to one not a member of the board the
power and authority to act as a member of a committee of the

board. Forest County v. Shaw, 150 Wis. 294. See also State
ex rel. Nehrhass v. Harper, 162 Wis. 589; Lord v. Oconto,
47 Wis. 386.

In Lauenstein v. Fond du Lac, 28 Wis. 386, it was held that
where the statute provides that a board of education should

have the power, by and with the consent of the common council,
to purchase sites for schoolhouses in a city, such power could not
be delegated to the board of public works of a city.
Does the resolution in question attempt to confer upon the

county health committee some of the discretionary powers of
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the county board? If it does—and I think it does—then that
part of the resolution, in my judgment, is void under the author
ities referred to.

While the choice of a person to fill the position of public health
nurse must be made from the list of those persons who have been

certified by the state board of health to the county board, there

still remains a discretion as to which of these persons so certified

shall be chosen, and as to the amount of salary and expense

allowance to be paid, which, as I view it, cannot lawfully be
delegated to any body or persons not members of the county

board.

FEB

Elections—Vacancies—There is no authority by which name

of some other person may be substituted on primary election
ballot for that of person nominated as candidate but who has

died since his nomination. Sec. 5.28, Stats., is not applicable to
situation.

August 11,1922.
Byron J. Carpenter,

District Attorney,

Stevens Point, Wisconsin.

In your letter of August 9 you state that the county clerk of

Portage county and the only candidate for the nomination for
that office on one of the political party tickets died on that day,

and you ask:

"Can the vacancy now existing on the * • * ticket for
the office aforementioned be filled before the primary * * • ?"

It is my 0])inion that your question must be answered in the

negative.

You refer to sec. 5.28, Stats., providing for the filling of va

cancies' after nomination; but, as you apparently have yourself
concluded, this section clearly does not apply to the instant situ

ation.

The deceased person was nominated by individual members of
a political party (presumably constituting not le.ss than three

per cent nor more than ten per cent of the party vote at the last

]>residential election) as a candidate for the nomination by that
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party for the office in question at the forthcoming primary elec
tion. Manifestly, the party committee, which can act only for
the whole party and not for a group of the members thereof, has
no authority to substitute the name of aiij' other person for the
name of the decea-sed person who was nominated by such a group
as their candidate. 8tate ex rel. Bancroft v. Frear, 144 Wis. 79,
95.

I know of no way provided by law for the making of such
substitution by any authority.
FED

Banks and Banking—Criminal Law—Embezzlement—Cashier

who loans money of bank in excess of rule and to poor creditor
does not violate see. 4435, Stats., but if bad faith can be shown
may bo convicted for misapplying funds of bank in violation of

sec. 2021—42.

August 11,1922.
Honorable Marshall Cousins,

Commissioner of Banking.

The cashier of a bank exceeded his authority by making loans
in greater amount tlian he was authorized to do and to borrowers

apparently not worthy of the credit given. He concealed from

tlie directors the fact that he had made these loans by failing to
report the loans and by omitting these loans when reading from
the records at meetings of the directors. You inquire whether
sec. 4435, Stats., has been violated under this statement of facts

and if it has not, what section would apply.
I have carefully considered the provisions of sec. 4435, which

is quite lengthy and therefore not copied in this opinion, and
T have come to the conclusion that it has not been violated in

any respect under the statement of facts submitted. The party
in question did not alter or falsify any of the books, papers,
writings or securities of the bank; neither has he made, circu
lated or published any printed or written statement which is
false. Neither has he received or possessed himself of any money
of the bank.

The only section of the statute which I find may be applicable
is see. 2024—42, which contains the following:
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"Every president, director, cashier, officer, teller, clerk or
agent of any bank or mutual savings bank who embezzles, ab
stracts or wilfully misapplies any of the moneys, funds, credits,
or property of the bank or mutual savings bank, whether owned
by it or held in trust, * * * upon conviction thereof shall
be imprisoned in the states prison not to exceed twenty years."

The question is, has the party wilfully misapplied any of the
funds of the bank? I am of the opinion that the word "wil
fully" as used in this connection means more than intentionally.
It means—done with a bad motive, with intent to injiu'e or
defraud the bank. The words here used are also found in the
national banking law, sec. 5209 U. S. Rev. Stats., and in Flick-
inger v. U. S., 150 Fed. 1, the court had under consideration a
conviction thereunder. On page 12 the court said:

<<« *  In order that the defendant may be found guilty
on any one of these counts of thus applying the funds of the
bank, it must appear, by proof which satisfies you beyond a
reasonable doubt, that at the time of the commission of his sev
eral acts the several concerns liable on the particular paper on
account of which credit was given were solvent, that Hays knew
they were insolvent, and that he gave the credit, and thus mis
applied the funds of the bank, for the purpose of injuring or
defrauding the bank.

"It is not a misapplication of the funds of the bank, as that
term is used in the law, merely that one should give credit to an
insolvent person or corporation; nor is it a misapplication of the
funds of a bank for one merely to honor a cheek of a depositor
at a time when there are no funds to the credit of the depositor.
In either case, the element of an intent to injure or defraud the
bank must exist; and that element does not exist if the person
who does the act complained of does it in good faith, with the
expectation that, in the one case the note wdiich ^vas discounted
■wiil be paid, or, in the other case, that the overdraft of the
depositor's account will be made good. It is wholly a question
of intent, and of good faith."

To prove the intent of good faith or bad faith the following
observations were made by the courts, p. 12:

"On this question of intent and good faith, many facts pro
duced in evidence must be considered: What did Hays know
about the business of the concerns involved in this indictment?
What activity did he display in their busine.ss.' What informa
tion came to him, growing out of their transactions with his
bank? What significance is to be given to such letters or state
ments as he may be shown to have written or made? What in-
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fliience on his conduet had his interest in the bank, as a large
stockholder, on the one hand ? IIow great was his interest in
these concerns, on the other? These are circumstances which
you should consider in interpreting all the evidence in the case,
and especially in respect to the subject of his knowledge and of
his good faith."

See also TJ. S. v. Ilinze, 218 U. S. 532.

Unless it can be shown by the surrounding facts and circum

stances and other evidence that the party in question had a bad

motive, that his acts were done for the purpose of injuring or
defrauding the bank, he cannot be convicted. The intent to

injure and defraud is an element in this offense and must be

shown beyond a reasonable doubt.

JEM

Municipal Corporations—Plats—Public Officers—Register of
Deeds—Fee of register of deeds for filing "plat" made in con
nection with sec. 60.38, Stats., is 25 cents, as specified in sec.
59.57 (6). Such "plat" is superfluous, and there is no authority
for reeoi-ding it.

August 11,1922.
C. F. Morris,

District Attorney,

Washburn. Wisconsin.

In your letter of August. 9 you ask what fees the register of
deeds should charge for filing and recording a "plat" made by a
surveyor and delivered with his certificate and statement re

quired by sec. 60.38, Stats. In connection with the erection of

land marks at the section corners and quarter stakes in three

congressional townships ordered by a town of your county under
the provisions of subscc. (8), sec. 60.18 and sec. 60.37.

These provisions do not contemplate the making or filing or
recording of any plat of the survey. The certificate (setting
forth correct and full minutes of the survey and giving exact
bearings and distances of each monument from each other monu

ment nearest it on any line in the town) only is required to be
made and recorded, in the offices of the register of deeds.

I think the "plat" is superfluous and that there is no author

ity for recording it. Doubtless it may be deposited and filed in
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the office of the register of deeds, under the general provisions
of sees. 4177 and 4178. The fees for such filing is, I think, that
provided for by subsec. (6), see. 59.57, namelj'" twenty-five cents
(25c) for each "plat." Since there is no authority in the laW
for making it, I think the "plat" is neither a plat nor an exhibit,
the fee for recording of which is prescribed by subsecs. (10) and

(11) of said sec. 59.57; nor is it a deed or other instrument
within the meaning of subsec. (1) of said section.

PEB
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Elections—One who files proper nomination papers as candi

date of each of two parties for same office is entitled to appear
on both party tickets upon primary ballot.

August 14, 1922.

Vincent MgNamaba,

District Attorney,

Montello, Wisconsin.

You made request by telephone today for an opinion as to
whether a person who has filed nomination papers for a certain
office as a candidate of each of two political parties is entitled

to have his name placed upon the ballot at the primary election.
.In my opinion, sec. 5.13, subsec. (3), expressly contemplates

that such a situation may exist, for it provides:

"In case the person is nominated upon more than one ticket
he shall forthwith file with the proper officer, or officers in charge
of the preparation of the ballots, a written declaration indicating
the party designation under which his name is to be printed on
the official ballot; provided, that in case a candidate is nomi
nated on a ticket on which his name is printed and also on some
other ticket by having his name written thereon, he shall not
have the right of choice but shall be held to be the nominee of
the party on which his name is printed."

In enacting this section it was clearly the legislative thought
that cases might arise where persons might be nominated for the
same office on two tickets at the September primary. In such
cases, he is required to file an election as to which ticket he will
run upon at the November election. It is further provided, how
ever, that if he is nominated on two tickets, on one of which his
name is printed, and on the other his name is merely written in
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by the voters, he shall be considered the nominee simply of the

party on whose ballot his name is printed. In other words, it is

impossible to nominate a man on two different tickets by writing

in his name on one when it is printed on the other. In that
situation, he becomes the nominee of the ticket on which his

name is printed. Thus the situation covered by the first clause

of the statute, viz., the actual nominating of a person for the

same office on two different tickets, can arise only where his
name has been printed on the primary ballot upon both tickets,

or has been written in by the voters on both tickets. Thus it

must have been within the contemplation of the legislature that

if nomination papers were filed by an individual as a candidate

upon two tickets his name should be printed on the ballot on both

tickets, for unless that was done the situation covered by the first

clause of sec. 5.13 (3), requiring him to file a choice, could never
arise, except in the very unusual event that his name, without
being printed upon the ballot at all, might be written in by
enough voters of two parties to make him a nominee of both.

RMH

Appropriations and Expenditures—Bonds—Cashier in office
of secretary of state is employe and not officer, hence his bond

cannot be paid for out of state funds under sec. 1966—38, Stats.

August 15, 1922.
Honorable Elmer S. Hall,

Secretary of State.

In your letter of August 11 you ask whether the bond given

by the cashier of your office may be paid for out of state funds.

Sec. 1966—38 provides for the method of payment in the case of
"any official bond furnished by an officer" of the state "pur

suant to law or to rules or regulations requiring the same."
In my opinion, the cashier of your office is not an officer but is

an employe of the state, and therefore, sec. 1966—38 does not

apply. The position is not created by any statute or anywhere
referred to in the statutes, except that in sec. 16.08 it is provided
that "the cashier appointed in the office of the secretary of
.state" shall be in the exempt class of the civil service and that
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lie shall give a bond to the secretary of state. The same section,
16.08, places in the exempt class one stenographer for each ap
pointing officer, board or commission, the clerks and other as
sistants in the supreme court, and a few other positions.

It is clear that the mere naming of the cashier in sec. 16.08
does not make him an officer, because the same section refers to
stenographers, clerks, and other persons whose positions are
recognized as mere employments, and not offices. Sec. 16.08
does not authorize the employment of the cashier, but merely
defines his status under the civil service law. His employment

is authorized by sec. 20.73, which empowers the secretary of
state and various other officers to appoint

"such deputies, assistants, experts, clerks, stenographers, or
other employes as shall be necessary for the execution of their
functions'and to designate the titles, prescribe the duiies, and
fix the compensation of such subordinates."

Persons appointed in this manner do not exercise any portion
of the sovereignty of the state, but merely perform the duties
marked out for them by the appointing officer. They are em
ployes and not officers.

"The most important characteristic which may be said to
distinguish an office from an employment is that the duties of
the incumbent of an office must involve an exercise of some por
tion of the sovereign power." Shehnachin v. ElJchart, 129 N. E.
878 (Indiana, 1921).

Nor does the fact that the cashier is required to give a bond
make him an officer. While the bond may properly be referred
to as an "official bond" because given pursuant to a .statutory
requirement {State v. Pedei-son, 135 Wis. 31, 35), sec. 1966 38
requires that the bond must be not only an official bond but must
be given by an officer. Determining that the bond is official docs
not help us to determine whether the position held by this in
dividual is an office or a mere employment, because in either case
the bond required by the statute will be an official bond.
My conclusion is that the cashier is an employe and not an

officer and that under present statutes his bond cannot be paid
for out of public funds. This conclusion does not conflict with
that expressed in the opinion in IX Op. Atty. Gen. 451, for the
reason that the positions there dealt with were assistant secretary
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of state and assistant state treasurer, both of whom are expressly
vested by law with certain of the powers of their chiefs. They
are therefore officers and not employes. The legislature has ex
pressly recognized in see. 14.41, Stats., that in the case of the
chief accountant of the state treasurer special provision must be
made in order to make the cost of his bond payable out of state
funds, and it has made such special provision in the section re

ferred to. In my opinion, the situation of the cashier in your
department is similar, except'that no such special provision has
been made.

RMH

Trade Regulations—Trading Stamps—Criminal Law—Gam-
bling—Lotteries—Giving of numbered coupons by merchants
with sale of goods, under arrangement whereby drawing is to be
held and prize given to holder of lucky number, violates both
law against lotteries and law again.st trading stamps.

August 15, 1922.
Robert E. ICennedy,

District Attorney,
Superior, Wisconsin.

In your letter of July 25 you ask my opinion as to whether the
law will be violated by the following scheme which is contem

plated in connection with the Tri-State Fair to be held in

Superior. Certain organizations are to furnish numbered tickets
or coupons to merchants which are to be given by the merchants
to their customers, one with each ten-cent purchase, and a draw
ing is to be made each day of the fair, and the holder of the
lucky number will be given an automobile. In order to win the
prize, the holder of the ticket must be on the grounds at the time
of the drawing.

In my opinion, this plan would constitute a lottery in viola
tion of sec. 4523, Stats. The courts have held over and over
again that if a ticket entitles a holder to a chance at a drawing,
the lottery laws are violated, even though the purchaser received
the ticket with the purchase of goods or other things of value
upon which he received the full value of his purchase money
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independently of tlie ticket. The ticket being given with the
purchase of the goods, the law presumes tliat some portion of the
money paid was. paid for the privilege of participating in the
drawing. State v. Shorts, 32 N. J. L. 398; Commonwealth v.

Thatcher, 97 Mass. 583; Thomas v. People, 59 111. 160; State v.

Yoke, 9 Mo. App. 582; State v. Overton, 16 Nevada, 136; State

V. Lowe, 101 S. E. (N. C.) 385; Carl Company v. Lannon, 148
N. Y. S. 375; People v. McPhee, 103 N. W. 174 (Mich.); V. S.
V. WalUs, 58 Fed. 942; U. S. v. Jefferson, 134 Fed. 299.
The scheme in question also appears to me to violate sec. 4537,

which makes it a criminal offense to

".sell or offer to sell anything whatever * * * by any repre
sentation, pretense or device by which the purchaser is informed
or induced to believe that money or something else of value may
be won or drawn by chance by reason of such sale."

Another statute which I believe the courts would be more than

likely to hold violated by the device in question is sec. 1747m,
Stats., which prohibits the giving of trading stamps or tickets
which shall entitle the purchaser to procure any "goods, wares,
merchandise, privilege, or thing of value."

RilH

1."

Elections—^Y^lhdrawal—Candidate for nomination to public

office may withdraw from contest at any time before primary
ballots are printed.

August 16, 1922. . 5^1
Carl F. Young,

District Attorney,

Green Bay, Wisconsin.

You made request by telephone today for an opinion as to
whether the name of a candidate should be printed upon the
primary ballot where the candidate prior to the second Tuesday
of August notified the county clerk in writing of his withdrawal
from the contest.

In my opinion, the law contemplates that a candidate may
withdraw at any time prior to the date on which the ballots .are
required to be printed, viz., the second Tuesday in August, and
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in case of such withdrawal his name should not be placed on the

ballot. I draw this conclusion from the language of sec. 5.14,
Stats., which provides:

*'If a person "whose name is printed on a primary ballot shall
die or file a declination to accept the nomination aftei' the ballots
are printed, or if he shall be disqualified to accept such nomina
tion, the votes cast for him shall be counted and returned; and if
he shall receive the greatest number of votes as provided by
section 5.15, the vacancy shall be filled by the party committee,
as aforesaid."

This statute covers a declination after the ballots are printed,

and provides that in that case the names shall remain on the

ballot and shall be voted upon. It is logical to say that the

legislature intended a different result to follow if a declination

was filed before the ballots were printed. In such a case,

the legislature clearly did not intend the name to go on the

ballot and be voted upon, for if that were to occur, the words
"after the ballots are printed" would become mere surplusage
in the statute.

RMH

Prisons—Jails—Maintenance of probationer who has violated
condition of probation, when placed in county jail temporarily,
is to be charged to board of control.

August 17, 1922.
Board of Control.

In your recent letter you state that the courts of criminal
jurisdiction in the various counties of the state may grant pro
bation to a defendant under ch. 57, Stats., and place him in the
custody of the state board of control. It sometimes happens that
for good reasons the jirobationer is transferred from one county
to another, and when it is necessary to rearrest him, he is some
times placed with the sheriff of the county for safe-keeping for
a few days. This may happen in the same county in which the
defendant has been convicted or in other counties. You state

that the .sheriffs under these circumstances have frequently pre
sented bills for the board of such prisoners, and you inquire
whether such claims are binding upon you, and whether you
are authorized to pay them.
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Under sec. 59.15, Stats., the county board is autliorized to fix
the salary for all county officers, wliieh includes the sheriff. In
addition to such compensation to the sheriff, the county board ih
subd. (a), subsec. (1), is authorized to give additional compensa
tion to the sheriff for keeping and maintaining prisoners in the
county jail.
In sec. 55.01, Stats., the county board is authorized to erect

county jails. It provides that tliey may be used for a number
of purposes. Among the purposes specified are the following:

(1) For the detention of persons charged with offenses and
duly committed for trial.
(2) For the detention of persons duly committed to secure

their attendance as witnesses on the trial of any criminal cause.
(3) For tlie confinement of persons committed pursuant to a

sentence for an offense, or duly committed or held in custody by
the sheriff for any cause authorized by law.
(4) For the confinement of persons sentenced to imprison

ment in state penal institutions or the Milwaukee house of cor
rection, until such time as they shall be removed to said institu
tions."

Sec. 55.03 provides as follows:

"Maintenance of prisoners. All charges for maintaining,
while in county institutions convicts who have been sentenced to
confinement in the state penal institutions, prisoners charged
with offenses and duly committed for trial, prisoners committed
for the nonpayment of fines and expenses, and prisoners sen
tenced to imprisonment therein, sliall be paid out of the county
treasury; but no claim shall be allowed to any sheriff or jailer for
keeping or boarding anj' person in the county jail unless such
person shall have been committed thereto pursuant to law."

Under sec. 57.03 the board of control may order a probationer

who has violated the conditions of his probation to be rearrested

and either taken before the court or to the institution to which

he had been committed. Said section then provides:

^ gfjpy Qf order of the board shall be sufficient
authority for the officer executing it to take and convey such
probationer.to the court or to the prison."

In sec. 57.06, subd. (3), the following provision is found rela
tive to parole prisoners:

"Every such paroled prisoner remains in the legal custody of
the state board of control and may at any time, on the order of
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the board, be imprisoned in said prison or said house of correc
tion ; and shall be reimprisoned whenever found exhibited in any
show or exhibition. A certified copy of said order shall be
sufficient authority for any officer executing it to take and con
vey the prisoner to the institution from which lie was paroled,
and all officers shall execute such order in the same manner as a
warrant for arrest, * *

Under these various provisions it appears that in view of the
provisions of see. 55.03 above quoted that the county board is'
not authorized to allow a claim for a prisoner detained in the

county jail at'the request of the board of control He must
have been committed thereto pursuant to law. As soon as a
probationer has violated liis probation and is ordered rearrested,
he is in the hands of the board of control, and it is necessary to
convey him either to the court, if not sentenced, and if sen
tenced, to the institution to which he was committed. If it is

necessary to hold the prisoner a few days, it will be at the ex
pense of the board of control, and I believe the board of control

has the power to legally turn him over to a sheriff, and the
sheriff has the power to use the jail for retaining such prisoner
under the provisions of the statute above quoted. But the pay
to the sheriff, in my opinion, is not included in the compensa
tion he receives from the county for the detention of prisoners,
for the county is not to pay for a prisoner in the county jail
unless he was duly committed thereto. I am of the opinion,
therefore, that the claims referred to by you may be legally
paid by the board of control out of funds in its hands.
JEM

Mortgages, Deeds, etc.—Public Officers—State treasurer has
no authority to reassign real estate mortgage, assigned to him
and recorded by original mortgagee upon assumption that it
would be purchased by annuity board of state retirement system,
but which latter refused to purchase.

August 18, 1922.
R. E. Loveland, Secretary,

State Retirement System.-

In your letter of August 16 you state that a certain bank,
desiring to sell to the annuity board of the state retirement

■i't
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system a mortgage, had an assignment of such mortgage exe

cuted to Henry Johnson, the state treasurer, and recorded in
the office of the register of deeds in Ashland county; that the
annuity board refuses to buy the mortgage; you ask how Mr.
Johnson, state treasurer, can assign this mortgage back to said
bank.

The state treasurer has only such authority as is conferred

upon him by statute. I have been unable to find any statute

covering a situation sucli as is disclosed by your inquiry. Pro

vision is made by sec. 20.06, subsec. (2), for the refunding of

money paid into the treasury in error, but here no money has
been paid into the treasury, and it is not a refund that is sought.

In my opinion, the best course for the bank to pursue is to
wait until the legislature is in session and then attempt to have
the legislature pass an act authorizing the state treasurer to
reassign the mortgage.

WWG

Elections—Pasters—Use of pasters containing name of can

didate for nomination on official primary election ballot is un

lawful.

August 19, 1922.

Byron J, Carpenter,

District Attorney,

Stevens Point, Wisconsin.

The only candidate for nomination as the county clerk of your
county by one of the political parties died after his nomination
papers were filed and before the printing of the primary ballots.
The attorney general held in an opinion addressed to you,
August 11, 1922,* that there was no way under the law to sub
stitute the name of some other person for that of the decedent
as a candidate for tlie nomination by such party on the primary

ballot.

You now submit the question: Would it be lawful for the

aspirant for such nomination by the party to have pasters con
taining his name provided for the voters to paste upon the
official ballots instead of writing the name thereon?

*Page 623 of this volume.
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I think your questiou must be answered in tlie negative. Sub-

see. (11), sec. 6.23, Stats., provides:

"No pasting names over a ticket or over any name thereon
shall be allowed and no name so pasted shall be counted except
as provided in section 5.28."

See. 5.28 provides for the use of pasters containing the name

of the person named to fill a vacancy on a party ticket after
nomination, such pasters, however, not to be affixed to the official

ballot by the voter but by the election officials before initialing
them and delivering tliem to the voters. This is the only excep

tion to the prohibition to the use of pasters and one that is not

applicable to the official ballot at the primary.

This department has several times held that under the pro

visions of sec. 5.29 this prohibition of the use of pasters applies

to primary elections. See Op. Atty. Gen. for 1906, 303; Op.
Atty. Gen. for 1908, 347; Op. Atty. Gen. for 1910, 301; VI Op.

Atty Gen. 155.

No reason for changing that ruling is perceived, and it is
adhered to.

PEB

Bonds — Corporations — Public Service Corporations—Ap
proval of railroad commission is not required for making of
mortgage upon property of public service corporation, but is

required for issuing of bonds secured by such mortgage, whether
issued by corporation itself or by parent corporation located in
another state.

«  August 21, 1922.
Railroad Commission.

In your letter of August 9 you state that a AVisconsin public

service corporation proposes to execute, jointly with a parent
corporation located in Illinois, a trust deed covering the prop
erty of both corporations, and the Illinois corporation alone will
then issue bonds secured by the trust deed. The trust deed is
to be an open one, given to secure various series of bonds at

varying rates of interest and with varying maturities. You ask
my opinion as to whether the approval of the commission is
required for the execution of the trust deed by the AVisconsin
corporat;ion.



t.r

Opinions of the Attorney-General 637

A legislative purpose to control the creation of liens upon the

property of public service corporations is clearly manifest in
the very opening words of the stock and bond law. Sec. 1753—2

provides:

"The power to create liens on corporate property by public
service corporations in this state is a special privilege, the right
of supervision, regulation, restriction and control of which shall
be vested in the state, and such power shall be exercised accord-,
ing to the provisions of tlTese statutes."

Notwithstanding this explicit declaration of policj' and pur

pose, the remainder of the stock and bond law says nothing

about the creation of liens but regulates only the issuance of

"stocks, certificates of stock, bonds, notes, or other evidences

of indebtedness." Ordinarily, of course, bonds, unless they are

of the debenture type, are secured by ihortgage or trust deed,

and the legislature undoubtedly considered that in regulating

the issuance of bonds it was effectually regulating the creation

of mortgage liens on corporate property. In the present case,
however, we have a situation where a corporation seeks to place

a lien upon its property without itself i.ssuing any bonds, notes
or other evidences of indebtedne.ss secured by such lien. To

bring Iho transaction within the regulatory provisions of the

statute, we must either hold tliat the bonds are issued by the

Wisconsin corporation, though actually put out by the affiliated
Illinois corporation, or we mu.st hold that the mortgage itself
is an "evidence of indebtedness" whose "issuance" requires
approval of the commission.

The first of these suggestions will not answer the precise ques
tion presented in your letter, viz., as to whether the mortgage
requires the eommis.sion's approval, but it does bear on the

closely allied que.stion whether the bonds themselves will require
such approval when issued. Although this question is not di
rectly asked in your letter, it will necessarily arise in connection
with this transaction and I shall proceed to consider it.

Upon this question the case of People v. New York Central
and II. li. B. Company, 123 N. Y. S. 125, appears to me to be

closely in point. Tliere a railroad entered into a lease of cer

tain equipment for a period, agreeing to pay to a trustee a
rental which would cover the interest and ultimately pay the
principal of certain equipment trust certificates that the trustee

41
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was to issue. The certificates expressly provided that the trus

tee should not be responsible for their payment, but that in the
event the railway company failed to pay its rental, the holder of
the certificate might look to the railway company directly for
payment of the certificate. The court held that the certificates,

though not technically issued by the railroad company itself,
were nevertheless the obligations of that company, and that

within the meaning of the New York stock and bond law what

was done by the company through a fiscal agent was done by
the company itself. In the present case we have a company

making all of its property liable for payment of bonds that are

to be issued by an affiliated company, and the situation appears
to be quite analogous to tliat in the New York case.

This department expressed a similar view in an opinion given
to the securities division of your commission May 1, 1922,* with

reference to the securities hnv. We held that equipment trust
certificates put out by a trust company with an express dis

claimer of any responsibility on that company's part for their

payment, were not "issued" by the trust company in such sense

that the latter's earning power in the conduct of its own business
could give the securities a class "A" rating under the secu

rities law. The basis of the ruling was that the mere technical

signing and delivering of the certificates was not what the law

meant when it referred to their "issuance," and that the com-

panj- which was actually responsible for their payment was to

all intents the i.ssuing company, although its signature did not

appear upon the certificates.

The idea that a corporation may become responsible under
the stock and bond law without actually putting out the secu

rities itself is further indicated by the penalty section of that law,
see. 1753—17, which prescribes a forfeiture for any public service

corporation or any agent, director or officer thereof, who shall

directly or indirectly issue or cause to he issued any securities

without complying with the requirements of the law.
It may be suggested that to hold that the bonds issued by the

Illinois corporation must be approved by the commission will

lead to difficulties for the reason that it is a foreign corporation
owning no property in this state and not subject to any control

♦Page 357 of this volume.
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here. That, however, is for the Wisconsin corporation to con

sider before entering into the arrangement. The stock and bond

law operates on the Wisconsin corporation alone. If I am right

in concluding that by mortgaging its propertj' to secure the bond

issue of an Illinois corporation it makes that corporation its

agent to issue the bonds, then the Wisconsin corporation is re

sponsible for the acts of its agent and cannot defend on the
ground that the agent is beyond its own control or beyond the

control of the state of Wisconsin. The Wisconsin corporation

upon entering into the arrangement should see that it is fully

protected again.st any acts by the Illinois corporation which

might make the Wisconsin corporation a violator of the law.

To return to the precise question asked in your letter, viz.,
whether the mortgage itself requires the approval of the com

mission, the only ground on which an affirmative answer could

be given is that the mortgage is an "evidence of indebtedness"
issued by the Wisconsin corporation. It is my opinion that,

within the meaning of the stock and bond law, it is not. We
are here dealing with the meaning to be given to the words

"evidences of indebtedness" as used in this particular statute,

and not necessarily their meaning generally. Under a familiar

rule of construction these words, following the specification of

"stocks, certificates of stock, bonds, notes" are restricted to
documents of the same class as bonds and notes. For a similar

situation involving the securities law, see the recent case of

Creasy Corporation v. Enz Brothers Company, 187 N. W. 666

(Wis.). A mortgage is not an instrument of the same kind as

a bond or note; it is an instrument given to secure a bond or

note, and is, therefore, rather complementary to the bond or

note than a substitute for it. Furthermore, the use of the word

"issue" is hardly consistent with the usual idea of the placing

of a mortgage upon property. To issue is to put out or to put
into circulation. The supreme court of Kansas in a very recent

case held that the making of a lease was not the "issuing" of an
evidence of indebtedness {State v. School Board, 204 Pac. 742),
and it seems to me that the same reasoning applies to a mort

gage.

Again, the regulatory features of the stock and bond law

would not be well adapted to the inclusion of mortgages or trust
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deeds among the securities that are to be regulated. Sec. 1753—4
limits the issuance of '' evidences of indebtedness" to an amount

''which may from time to time be reasonably necessary for the
purpose for which such issue of * * * evidences of indebt
edness may be authorized."

This language, if applied to a trust deed, would make it doubtful
whether a trust deed covering all of the company's requirements
for an indefinite period in the future could be authorized by
the commission, and would make impossible the creation of
open mortgages such as are now very common among public
service corporations. Sec, 1753—7, which provides that no
evidence of indebtedness shall be issued by a company except for

money, labor, or property

"actually received by it equal to a sum not less than seventy-five
per cent of the face value thereof"

would likewise be unworkable in the case of open mortgages,

because they have no face value. It would also be unworkable
in the ease of a closed mortgage having a face value in excess

of the company's immediate requirements, because the "is
suance" or giving of the mortgage would not be for money,

labor, or property "actually received" by the company, but
would be in part for money, labor, and property that might not
be received for raanj'^ years to come.

I conclude, therefore, that while for many purposes in ordi-
narj'^ business transactions a mortgage or trust deed unques
tionably is an evidence of indebtedness (see CJiase v. Ewing, 51
Barb. 597, 613; Kaiser v. Idlcman, 108 Pac. 193.) it is not to
be so regarded within the meaning of the stock and bond law and
the commission's approval is not required for the mere making

of the mortgage or trust deed.
RMH

I v"^ —
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Banks and BanJdng—Real Estate—Under sec. 2024—11,
Stats., real estate purchased by bank for its banlimg office may be
ineumbered or may be mere leasehold.

Real estate held by bank for its banking office must be carried
on bank's books at actual cost regardless of increase in its value,

unless consent of commissioner of banking to increase in book

figure is obtained.
August 23, 1922.

Honorable Marshall Cousins,

Commissioner of Banking.

In yoiu* letter of July 15 you say that a certain state bank
which has a capital and surplus of $500,000 has been carrying
its banking house upon its books at $125,000 until recently; that
it applied to you for permission to increase the figure upon its
books to $250,000, and you refused such permission; that the
bank, notwithstanding this refusal, went ahead and arbitrarily
increased the book figure to $250,000; and that you now find that
the bank does not own the land on which the building is located,

but is the owner of a 99-year lease on the land, 11 years of which
have expired; that the lease itself is ineumbered by a mortgage
of $275,000. You state that according to a ruling made long
ago by your department, banks cannot carry their banking
houses upon their books at all unless they own the real estate
in fee, clear and unincumbered. You ask my opinion as to
whether the bank in question is entitled to carry the banking
house on its books, and if so, whether it. may be carried at
$250,000; and if either answer is in the negative, what procedure
you may properly take to require compliance with the law.

1. Your first question is whether the bank can lawfully cari-y
the banking house on its books as an asset. To answer that
question it is necessary to consider the facts more fully than I
have stated them above. It appears that in 1911 certain individ
uals, owners in fee of the real estate in question, leased it to
a realty company for 99 years. The realty company agreed to
erect on the premises a building to cost not less than $100,000
and agreed to deliver up the premises at the termination of the
lease

"together with all improvements thereon to the lessors, and that
all buildings, fixtures, and improvements then standing on the
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said premises shall belong to the lessors and that no compensa
tion shall be allowed or paid therefor."

On January 1, 1912, the realty company gave a trust deed
against the lease in the sum of $125,000, and on April 2, 1915, it
gave a second trust deed of $150,000, each being given to secure
an issue of bonds maturing serially up to 1944. On April 26,
1915, the realty company assigned the lease to tlie bank, it being
recited in the instrument of assignment that the lease was sub
ject to the inciimbrance aggregating $275,000, which I have
referred to.

It thus appears that the banlc has an incumbered lea.sehold

interest in the real estate. At the end of the term the building,
as well as the ground, will revert to the lessor. Tlie incum-

brance upon the lease was not placed by the bank, but was upon
the lease when acquired by tlie bank, and it does not appear that
the bank has made itself personally liable to pay the incum-
branee.

Sec. 2024—19, Stats., provides in part:
"A bank may purchase, hold and convey real estate for the

following purposes only:

*  * First. Such as shall be necessary for the con
venient transaction of its business, including with its banking
offices other apartments to rent as source of income. No bank
shall invest in a banking office, including apartments connected
therewith, a sum exceeding twenty-five per cent of its capital
and surplus; * «

The question is whether under this statute a bank may pur
chase a leasehold interest in real estate, and if so the further
question is whether it may purchase an incumbered leasehold.
In my opinion, both questions must be answered in the affirma
tive. The statute authorizes the bank to acquire real estate for
a banking house. It is settled in Wisconsin that a lease for more
than three years is a conveyance of real estate. Koehcr v.
homers, 108 Wis. 497, 502; Koch v. Tlustis, 113 Wis. 599, 603;
Goldman v. Dieves, 159 Wis. 47. Therefore, the bank was ac
quiring real estate when it. purchased the lea.se. As to the mat
ter of incumbrance, I find no intimation in see. 2024—19 that
the real estate acquired by a bank for its banking house must be
unincumbered. You state that there has been a ruling of your
department to that effect for many years, and if there were
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ambiguity in the statute, the practical construction given to it
by your department would be entitled to great weight in deter
mining what the statute means. But there is no ambiguity.
Banks are simply authorized to acquire real estate, and incum-
bered real estate is still real estate. It may well be that a bank

would be prohibited by see. 2024—36 from giving a mortgage

on real estate already owned by it, for that section prohibits
a bank from giving preference to any creditor by pledging the
assets of the bank; but the situation we have here is simply the
acquisition of real estate already incumbered, with no obligation
on the part of the bank to devote any of its a.ssets other than the
real estate itself to the payment of the incumbranee.
In my opinion, therefore, the acquisition of the incumbered

leasehold interest by the bank was lawful, provided the amount
actually invested in it by the bank did not exceed one-fourth
of the bank's capital and surplus. Whether it did or not does
not appear from the documents submitted to me.

2. Your second question relates to the authority of the bank
to increase the value of the banking house on its books from
$125,000 to $250,000, the bank's capital and surplus remaining
unchanged at $500,000. I unhesitatingly answer this question
in the negative. Assuming that $125,000 was the amount ac
tually paid by the bank for the leasehold interest—and sec.
2024—19 positively prohibited it from paying any more—then
that is the figure at which the transaction was properly entered
on the books. As long ago as 1915 this department held that
a bank had no authority to write up the value of its banking
house to take care of an alleged increase in its actual value (IV
Op. Atty. Gen. 1125) ; and the legislature of 1921 enacted this
proposition into statute law by amending sec. 2024—41 to pro
vide ;

"nor shall any bank, except with the previous written consent
of the commissioner of banking, enter or at any time carry on
its books any of its assets at a valuation exceeding its actual
cost to such bank."

Therefore, the bank in question has clearly violated one of the
two statutes: if it invested in the banking house more than
$125,000, which is one-fourth of its capital and surplus, it vio
lated sec. 2024—19, and is in no position to complain if it is
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required to carry the property on its books at the maximnra

amount which it could lawfully invest in the property; while if
it invested only $125,000 but feels that the property has now
become worth twice that amount,, it is specifically required by
law to obtain your permission before writing up the value on
its books.

3. As to the procedure to be followed to enforce conformity
to the law, the statutes give you two remedies. Under sec. 2022,
whenever it appears to you that any bank "has violated its

cliarter or any law of this state" you may forthwith take pos
session of its property and business and retain such possession
until the bank shall resume business, upon such conditions as
you may approve, or until its affairs be finally liquidated. The

other remedy is provided by sec. 2024—43, which provides that
if the board of directors or a quorum thereof or any committee
of the board knowingly violate or knowingly permit any of the
officers, agents or employes of the bank to violate any of the
provisions of the banking law, and continue such conduct after
a warning from the commissioner, the charter of the bank is sub
ject to forfeiture and it is your duty to institute proceedings
therefor.

RMH

Piiblic Health—Venereal Diseases—Procedure outlined in sub-

sec. 5, sec. 1417m, Stats., is civil as distinguished from criminal.
Under it person afflicted with venereal disease who refuses to

take treatment may be committed to public institution for treat
ment.

August 23, 1922.
Dr. C. a. Harper,

State Health Officer.

In your communication of August 21 you refer to the pro
visions of sec. 1417m, subsec. 5,. relative to the procedural steps
to be taken in cases where persons afflicted with a venereal dis

ease refuse to be examined and to take treatment. You state

that some of the judges in the state have held that they had no
criminal jurisdiction and could not compel parties to appear
before the court in such cases. You inquire what steps should
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be taken by the state board of health in handling such eases
where the courts take this attitude.

Said subsec. 5, see. 1417w, Stats., provides in part as follows:

"Any person who eease-s taking treatment before the infec
tious or communicable stage of such disease has passed, or who,
having been informed by any licensed physician that he is af
flicted with such diseases or either of tliom in the infectious or
communicable stage, refu.ses to take treatment therefor, may
upon complaint, be committed by the judge of any court of
record to any county or state institution where proper care will
be provided and Avhere the necessary precautions will be taken
to prevent the spread of such disease, upon due proof of the acts
hereinbefore by the state health officer or any deputy state
health officer and notice thereof shall be given to the person
complained against as provided in subsection 2 of section 1416
—6 of the statutes. The period of" sueli commitment sliall not
extend beyond the time when the disease is no longer infectious
or communicable, or beyond the time when other provisions
satisfactory to the state board of health are made for suitable
treatment; the certificate of the state health officer or deputy
state health officer making the complaint being prima facie evi
dence of either of such facts."

The proceeding here outlined is civil a.s distinguished from

criminal. It has for its object the protection of the public from

communicable diseases and is not intended to punish the person

afflicted with the same. The judge of any court of record in

this state has jurisdiction in such matters, as this section ex
pressly provides. Upon due proof the court is then permitted

to commit such afflicted person to a county or state institution

where the disease may receive proper treatment. This order of

commitment is similar to an order of commitment of an insane

person to a state or county institution, and is just as valid and

legal, and the person afflicted may be arrested and brought to
such institution against his own will.

In subsec. 11 of said sec. 1417m, it is provided:

"Any person who shall violate any of the provisions of this
act shall upon conviction thereof be deemed guilty of a misde
meanor ''

and then provides a punishment. A careful examination of

the whole section reveals the fact that the mandatory provisions
therein are directed more against the physician treating such
diseases than against the person afflicted with them. As crim-
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inal law is strictly construed against the state and in favor of
the defendant, I do not believe that a person afflicted with the
diseases mentioned in said section who refuses to take treat

ment would be violating its provisions so as to be subject to the
penalty. In other words, the proceeding against the afflicted
person is a civil proceeding and not a criminal proceeding.

If your department believes that in order to enforce the law
efficiently in this state a criminal prosecution against the af
flicted person who refuses to submit to treatment is necessary,
then I would advise you to make application to the legislature
to amend the law to that effect.

JEM

Taxation—Income Taxes—Allowance for overpayment of cor

porate income taxes in previous years can be made only in as
sessment of year in which error shall be discovered, under pro

visions of subsec. (1), sec. 71.10, Stats.

August 24, 1922,

Tax Commission.

You request a construction by this department of the meaning

of the italicized words in the following quoted provision of

subsec. (1), sec. 71.10, of the income tax laws as amended by ch.

1 of the special session of 1922:

"Whenever it shall appear probable that a corporation has
been over or underassessed, or that no assessment has been made
when one should have been made in any one or more of the next
previous six year.s, the tax commission may require such cor
poration to furnish such information with reference to its cap
ital, surplus and busincs.s transacted as it may deem necessary
to enable it to ascertain the amount of taxable income such cor

poration received during the year or year.s in question. Upon
such information and such other information as it may be able
to discover the commission shall determine the true amount of
taxable income received during the year or years under investi
gation. If all or any part of the amount so ascertained shall
not previously have been assessed, the same shall be assessed and
entered upon the assessment rolls in the year discovered, and
the normal tax thereon may be computed at twice the original
rato. If it shall he found that the assessment was in excess of
the actual taxable income received in any one or more of the
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previoiis six years, the tax commission may make allowance as
far as possible for such excess in the assessmetit of the year
when such error in assessment shall be discovered."

The instant case is that of a Wisconsin corporation which
claims a credit under said provision on account of overpayment
of income taxes, but which corporation has no income tax as

sessed against it against which the credit can be made, and the
question is whether such corporation, because of the latter fact,
loses the benefit of the credit, or whether such credit may be
applied against any income tax for which it may be liable in
a subsequent year.

You state that you have interpreted the law to mean that

"allowance as far as possible" can be made for an overassess-

ment in the assessment of the year in which the overassessment
is discovered and not thereafter.

After full consideration by individual members of the staff

and in conference, we have arrived at the conclusion that your
interpretation should be approved.

It is considered that the statute grants a right which without
the statute the taxpayer would not have, and did not have prior
to its enactment, and that the time at which the tax commission

may make the allowance "as far as possible" is of the sub

stance of the right, and not merely directory. Hence the rule
as to directory statutes recognized by the Wisconsin court in a

long series of cases beginning with Cothren v. Lean, 9 Wis. 279,
and coming down as late as State ex rel. Baker v. Haugen, 164
Wis. 449, does not apply. We think that the plain intention
of the legislature was to permit the allowance if possible, and
as far as possible, in the assessment of the year when the error
shall be discovered only; that the language used clearly indi
cates that it was recognized by the legislature that because of an

assessment of a less amount than the amount of the error so dis

covered, or of no assessment, in the year of discovery, it might
not be possible to make a full allowance or any allowance in
the year of such discovery, yet that the time for making the
allowance should not be extended beyond the assessment for that
year. A reason for the limitation is obvious: without it the

adjustment of a claim for allowance for error in assessment in
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a year of large income might be postponed for a series of years
during which the corporation might have little or no assessment
income. That the legislature apparently wanted to avoid.
With the question of tlie fairness of the limitation upon the

right of an allowance we have nothing to do. If it is unfair,
the remedy is with the legislature. In granting the right which
did not exist before, it was entirely competent for the legislature

to impose such limitations or restrictions as it pleased, and the
commission in administering the statute is bound to give effect

to the evident intention of the lawmaking body.

FEB

Criminal Law—BequisUions—"Accessory before the fact"

must be absent when principal crime is committed.
Requisition not approved because defendant is not "accessory

before the fact" but aider and abetter and therefore principal.

August 25, 1922.

Honorable John J. Blaine,

Governor.

I have examined at your request the application for a requisi

tion made by the district attorney for the rendition of one J. H.
H., alias H. C., b}' the governor of the state of California for

the commission of a crime on the 22d day of September, 1921,
and I find that the application is defective and cannot be ap

proved for the following reasons:

The application states that the crime of which the said party
is charged is the crime of "accessory before the fact" and does

not state that it is an "assessory before the fact of manslaugh-
ter." The complaint attempts to charge an offense under sees.
4352 and 4613, Wis. Stats. The substance of the complaint is that

the said J. H. H., alias H. C., aided, abetted, and procured one
E. S., to perform an abortion upon her and thereby killing her

unborn child in violation of said sees. 4352 and 4613, Wis. Stats.
J. H. H., alias H. C., could not be an "accessory before the

fact" for the reason that she was not absent when the principal
crime was committed. It is a well-established rule of law that

an "accessory before the fact" is one who procures, commands
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or counsels the commission of a felony by another but who is

not present either actually or constructively when the felony
is committed. Karahutza v. State, 163 Wis. 293; Anderson's

Law Dictionary, p. 11. It is therefore incorrect to charge her
with being an "accessory before the fact." She is a principal
in the crime, as she is an aider and abetter and was present at
the time when the crime was committed.

The complaint is not in the best form, and in view of the
fact that this is a requisition asking the governor of California
to extradite the defendant, and that your officer will incur con
siderable expense because of the long distance, I would advise
that the complaint be made more definite and certain.
JEM

Bonds—Bridges and Highways—Contracts—Contractors—
Upon letting new contract to contractor who has previously
given trouble to highway commission under other contracts, com
mission may reasonably requii*e new bond to be that of surety
company instead of individual.

August 26, 1922.

Highway Commission.

In your letter of August 22 you ask my opinion upon a state
of facts which I shall condense as follows:
The highway commission recently advertised for bids for the

performance of certain highway work, one of the conditions
stated in the advertisement being:

"Each proposal must be accompanied by cash, a certified
check, a liberty bond or a bidder's bond for a sum equal to at
least 5% of the bid, as a guarantee that the successful bidder
will enter into a contract with the State of Wisconsin and will
give a good and sufficient bond in a penal sum equal to the
amount of the contract for the faithful performance of the
work.''

Two bids were received, one being $1,298.30 higher than the
other. The contract was awarded to the lower bidder, but as he
was a contractor with whom the highway commission "has had
considerable trouble" he was informed that he must furnish a
surety company bond and not a bond with personal sureties.
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Without waiting for the actual signature of the contract and

acceptance of his bond he commenced work and performed $200
worth of work befqre sending in the signed contract. With

this contract he sent in a bond signed by personal sureties. The

commission refused to accept this bond, and the contractor de
clined to furnish a surety company bond and stated that he
would throw up the contract. The commission then arranged
with the other bidder to go ahead with the work for the amount

originally bid by him. Upon filing his bid, the first contractor

deposited with the commission two certified checks aggregating
$1,425 under the terms of the advertisement. He now requests
return of these checks, and you ask whether you are justified
in returning the entire amount to him, and if not, as to how
much of the $1,425 you should retain on behalf of the state.

As to the reasons for insisting upon a surety company bond,
you make the following statement in your letter:

"The Wisconsin highway commission has followed the prac
tice of accepting personal surety bonds from contractors of un
questioned financial responsibility and who pushed their jobs
to completion without delay and who have followed suggestions
received from the commission's engineers and otherwise caused
the commission no trouble. From other contractors the com
mission has followed the practice of requesting corporate surety
bonds. In a few cases contractors from whom personal surety
bonds have been accepted by the commission have seen fit to
cause the commission trouble by hot paying their bills promptly,
by refusing to obey orders of the commission promptly, by be
coming incapacitated to properly carry on their work due to the
use of intoxicants, and in these cases when it came time to award
a new contract to the party the commission has requested a
corporate surety bond and refused to accept personal surety
bonds, believing that by this means they had a better control
over the contractor and his organization. The commission has
at no time intended to work a hardship on any contractor by
demanding a corporate surety bond as opposed to a personal
surety bond, but there are cases where we have not felt that a
personal bond could be accepted."

Sec. 1317m—7, subsec. 3, par. (a). Stats., provides with refer
ence to the making of contracts for state aid highway work:

«  * ffijg manner of advertising for proposals, the
forms of proposals, contract, and bond shall be uniform as
fixed by the state highway commission;''
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further, that

"no contract shall be awarded without the written approval of
the state highway commission and the county committee."

It is obvious that this statute gives the highway commission large
discretion in the matter of form of contracts and bonds, and
one of the subjects on which it is entitled to exercise its discre
tion is the sufficiency of the surety upon a proposed bond. If in
the case of a contractor with whom trouble has been experienced
in the past the commission feels that a surety company bond
will be better protection to the state than a personal bond, its
judgment in that regard will be given great weight by the
courts. It is easy to see how in such a situation a surety com
pany with its facilities for keeping close watch of the work will
be a much greater protection to the state than a personal surety
would be likely to be. In the construction of highways there,
are many elements of public inconvenience and discomfort which
would result from negligence or delay in the performance of the
contract, but at the same time would not be susceptible of proof
in money damages; and it may well be a better thing for the
state to have a surety on the bond who would keep the contractor
strictly to the performance of his contract than to have a surety
of equal financial ability who would simply pay a judgment for
damages if it were entered against him. Hence, I feel that the
courts would hold that the commission had not abused its dis
cretion in insisting upon a surety company bond in the present
case. It has been held that insistence upon resident sureties is
not an abuse of discretion {Boren v. Daike County Commission
ers, 21 Ohio State, 311), and the general power of a public body
charged with the letting of contracts to exercise a discretion in
the matter of the sufficiency of a bond is well supported by the
authorities. See note in 38 L. R. A. N. S. 653, 664r; Selpho v.

Brooklyn, 39 N. Y. S. 520, affirmed in 52 N. E, 1126.
The deposit made by the contractor in the present case was

made for the express purpose of guaranteeing that if he was the
successful bidder he would execute both the contract and a

"good and sufficient bond." The commission being justified in
my opinion in holding that the personal surety bond was not
good and sufficient, it was the duty of the contractor to furnish
the kind of bond required by the commission, in default of which
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the state became entitled to so much of the guarantee fund of

$1,425 as was necessary to make up its loss due to the refusal.

The commission made arrangements with the next higher bidder

to do the work at an added cost to the state of $1,298.30. Prima

facie, this constitutes the state's damage because of the con
tractor 's refusal to give a good and sufficient bond. If the com

mission acted unreasonably in making the arrangements with the

next higher bidder, if the original contractor could establish that

the state would liave saved money by "readvertising for bids—
taking into consideration, of course, the cost of readvertising and

the. monetarj'- value of the delay thus occasioned in getting the

work done—perhaps he might be able to prove an actual damage

of less than $1,298.30 on the part of the state. In that matter,
however, the burden would be upon him. From all that appears
in your letter, the action of the commission in dealing with the
next higher bidder appears to be clearly reasonable, and its
legality is sustained by the authorities. See note 38 L. R. A. N. S.
653, 665. I advise, therefore, that the sum of $1,298.30 be
deducted from the deposit made bj' the contractor and the bal

ance be returned to him. I assume that no expense to the state

was occasioned by his default other than the higher price that
is to be paid to the other contractor; if there is such other

expense it should also be taken out of the deposit. I assume
also that the second contractor is making no allowance for the
$200 worth of work done by the first contractor before his bond

was rejected. If such allowance was made or can be obtained
from the second contractor, the first should be credited with it.

RMII
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Courts—Criminal Law—yenwe—Change of venue may be
taken from police justice in criminal action of which police jus
tice has jurisdiction.

August 26,1922.

R. T. Jackson,

District Attorney,

Mineral Point, Wisconsin,

Under date of August 23 you have submitted the following
question:

"Can a change of venue be taken from the police justice of a
city under the general charter law where the criminal prosecu
tion is one which the justice has jurisdiction to try and deter
mine V'

Tou direct my attention to subd. (d), subsec. (2), sec. 62.24,
Stats., which provides:

"In criminal actions where an affidavit of prejudice shall be
filed as provided by section 4809, the police justice shall call in a
justice of the peace or court commis-sioner of tlie county, to try
the case. The officer so sitting shall have the powers and duties
of the police justice, and shall receive such compensation as the
council shall determine, to be paid by the city."

You state that sec. 4809, referred to in the above provision
of the statute, relates to the filing of an affidavit of prejudice in
proceedings to examine and hold to bail, ordinarily known as
preliminary examination, and hence you are uncertain as to
whether the right to have a justice called in is limited to pre
liminary examination or whether it also exists in the case of an
offense of which the justice has jurisdiction to try the case.

After careful consideration of this question I am convinced

that it is applicable to a case which the police justice is author
ized to try as well as to a preliminary examination; for the
above quoted provision of sec. 62.24 speaks of criminal actions
and also uses the words "to try the case." The use of these
words is inconsistent with the construction that this provision

is applicable only to a preliminary examination and I find no
difficulty in coming to the conclusion that it includes criminal
actions of which tlie police justice has jurisdiction.
JEM

42
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Criminal Law—Sunday baseball is prohibited by sec. 4595,
Stats.

August 26, 1922.
R. T. Jackson,

District Attorney,

Mineral Point, Wisconsin.

In your letter of August 23 you state that complaints have
been made for prosecutions under see. 4595 for the playing of
Sunday baseball in the city of Dodgeville. You state that where
these eases are tried in justice court, the justice is not permitted
to instruct the jury as to the law and that counsel arguing these
cases are permitted to read and argue law to the jury; that it is
argued that these statutes do not apply to baseball games but
only to gambling, cock fighting and games or sports that are
considered of immoral character. You desire my opinion
whether baseball playing on Sunday is prohibited by sec. 4595,
Wis. Stats.

The wording of this statute, so far as pertinent, is as follows:

"Any person who shall * * * be present at any dance or
public diversion, show or entertainment or take part in any
sport, game or play on the first day of the week shall be pun
ished by a fine not exceeding ten dollars; and such day shall be
understood to include the time between the midnight preceding
and the midnight following the said day. * * •"

You have directed my attention to the decision of our supreme
court in Krenisreiter v. Boddenhayen, 169 Wis. 515, in which the
late Justice Winslow directly passed upon the question here
submitted. This was an action in equity brought by the owners
of certain lots, to compel the removal of a high fence around a
large portion of the place whicli closed up certain streets and
thus cut off plaintiffs' access to their property. On page 520
of said opinion the court said :

"But even if the removal of the fence were shown to be the
thing which destroyed the usefulness of the park for baseball
purposes, another consideration makes it impossible to base any
damages upon that fact. The only baseball games which brought
in any considerable revenue were Sunday games. The use of the
park for Sunday games was unquestionably illegal under,sec.
4595, Stats., which prohibits any one from being present at 'any
dancing or public diversion, show or entertainment' and from
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taking part in any 'sport, game or play' on Sunday. Profits
made on Sundays from a violation of the Sunday law cannot
form any -legal basis for the estimate of damages. Raynor v.
Vaieniin Blatz B. Co., 100 Wis. 414, 76 N. W. 343."

The wording of the statute is such that, in my opinion, it
necessarily includes Sunday baseball playing and the decision
of our supreme court above quoted is decisive of the question.
The case of Tennessee r. Nashville Baseball Association,

211 S. ̂ N. 357, reported in 4 A. L. R. 368 is not authority in
this state as the wording of the statute in Tennessee is entirely
different than the Wisconsin statute and the reasoning applying

to that statute is not applicable to the Wisconsin statute. See also
Levering et al. v. Williams et al., 106 A. 176, (Md.) 4 A. L. R.
374 and annotated on page 382.

You are therefore advised that the playing of baseball on

Sunday Is prohibited by sec. 4595, Wis. Stats.
JEM ■ •

Banks and Banking—Corporations—Public Officers—Commis
sioner of Banking—'Where commissioner of banking has taken
charge of bank and is liquidating its assets, he should allow any
stockholder to examine stock subscription books and accounts of
such bank; any creditor is entitled to be informed of amount of
capital stock subscribed, amount paid in, number of shares owned
by each stockholder and amount unpaid by him, and names of
persons by whom any stock not fully paid has been transferred
within six months, with amount due thereon.

August 28,1922.

Honorable Marshall Cousins,

Commissioner of Banking.

In your letter of August 26 you state that you are in receipt
of a request from an attorney for authority to examine the
records of the Montfort State Bank, an institution now in your
possession and in direct charge of a special deputy commissioner
of banking, and in process of liquidation; that this attorney re
quests special permission to examine the minute book of the
stockholders' meetings and the minute book of directors' meet
ings, and all correspondence between your department and the

Z<A
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bank since 1917; that in this correspondence is discussed various
matters pertaining to-the condition of the bank as disclosed by
examinations of representatives of the department; that because
of this it appears questionable to you whether you can give this
permission in view of the provisions of see. 2020, Stats., and you
ask my opinion thereon.

See. 2020, Stats., provides:

"1. No commissioner of banking, deputy or examiner shall
examine a bank in which he is interested as stockholder, officer,
employe or otherwise. No commissioner of banking, deputy or
examiner shall examine a bank located in the same village, city
or county with any bank in which he is interested as stockholder,
officer, employe, or otherwise. The commissioner of banking, his
deputy, and every clerk in his department, shall be bound by
oath to keep secret all of the facts and information obtained in
the course of such examination, except so far as the public duty
of such officer requires him to report upon or take special action
regarding the affairs of any bank, and except when called as a
witness in any criminal proceeding or trial in a court of justice;
and except that such commissioner, deputy, or examiner may in
his discretion and under such rules and regulations as prescribed
by such commissioner compare notes as to names of borrowers,
lines of credit, and other matters affecting a bank, with a na
tional bank examiner, a clearing house examiner, or an examiner
for an insurance company duly licensed in the.state of Wisconsin
to insure or guarantee depositors or deposits in banks or trust
companies, and having such insurance in force.
"2. If any commissioner of banldng, deputy, examiner or

clerk in such department shall disclose the name of any debtor of
any bank, or anything relating to the private accounts or trans
actions of such accounts, or shall disclose any fact obtained in
the course of his examination of any bank, except as herein pro
vided, he shall be subject, upon conviction thereof, to forfeiture
of his office, and to the payment of a fine of not less than one
hundred dollars nor more than one thousand dollars, or impris
onment in the state prison not less than six months nor more
than two years or to both such fine and imprisonment."

Under this I am satisfied that the commissioner of banking,
and his deputies, special deputies and examiners are prohibited
from disclosing any facts or information obtained by the exam
ination of such bank, and this, in my opinion, would forbid the
disclosing of the correspondence between your department and
the bank with reference to matters disclosed by such examina
tions. The prohibition of this section extends during the liqui-
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dation of the bank by the commissioner of banking, and, even a
court could not compel him to disclose such information except
in criminal proceedings or criminal trials. Cousins v. Schroeder,
169 Wis. 438.

Sec. 1757, Stats., provides:

"The books of every corporation containing the stock sub
scriptions and accounts shall at all reasonable times be open to
the inspection of the stockholders; and every creditor of a cor
poration shall be informed at any time of the amount of capital
stock of such corporation subscribed, the amount paid in, who
the stockholders are, the number of shares of stock owned by
each and the amount unpaid by each stockholder upon the shares
owned by him, and if any shares of stock, which were not fully
paid for, have been transferred within six months of the time of
inquiry, the name of the person who transferred the same and
the amount due thereon at the date of such transfer. And the
officers of such corporation shall furnish any such creditor cor
rect information thereof. And any officer refusing, when re
quested so to.do, shall be liable for any damage caused thereby."

Sec. 2024—16 provides:

"Every bank shall keep a stock book, which shall at all times
during the usual hours for transacting business, be subject to the
inspection of the officers, directors and stockholders of the bank.
Such stock book shall show the name, residence and number of
shares held by each stockholder. A refusal by the officers of
such bank to exhibit such book to any person rightfully demand
ing inspection thereof, shall subject such officer to a forfeiture
of fifty dollars in all actions, suits, and proceedings, and such
book shall be presumptive evidence of the facts therein stated."

If this were a matter of first impression, I should be inclined
to hold that see. 2024—16 is a special statute relating to banks,
and^s to such corporations governs over the provisions of sec.
1757, which is a general statute relating to the same subject.
However, this is a question that seems to have been passed upon
by our supreme court. It is there held that a stockholder of a
trust company may procure an order from the supreme court
providing for the examination of the books, business documents,
accounts, and securities of the institution (at such convenient
time as may not unreasonably interfere with the process of
liquidation). In re Citizens Sovings <& Trust Co., 156 Wis. 277.

It is but fair to state that an examination of the briefs filed
in that case shows that while both sees. 1757 and 2024—16 were
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quoted, no argument was made that any different rule would
apply to the case of a trust company than to that of corporations
in general, and the court expressly refer, as authority for the
decision, to sees. 1751, 1757, and 2022, Stats. 1911.
Under see. 2024—77t, trust companies are subject to all the

provisions, requirements, and liabilities of banks, except as other
wise provided in the specific subchapter. I do not find in that
subchapter any provision as to the rights of stockholders to in
spect the books and accounts of trust companies. It seems to me,
therefore, to follow that the slockliolders and creditors of trust
company banks, in this particular respect, have the same rights
and privileges as the stockliolders and creditors of banks and
vice versa, and, as ali-eady noted, the court has assumed that the
stockholders of trust companies have the same rights and priv
ileges in this respect as stockholders of corporations in general.
This decision of the supreme court has since been referred to by
it with approval. State v. Malleable Iron Range Co., 187 N. W.
646. Until the court has pronounced otherwise, I believe wfe
must take this decision of our supreme court, with its necessary
implications, as an authoritative statement of the law.

It is therefore my opinion that if a stockholder requests the
privilege, he is entitled at all reasonable times to inspect the
stock subscriptions and accounts of the bank. This does not
necessarily mean that the attorney of the stockholder would have
such right. If the attorney desires such privilege, I think he
should apply to the circuit court and get an order as was done
in the case of Citizens Savings d- Trust Co., 156 Wis. 277, in the
case of the stockholder. Whether the court could grant such an
order in favor of the attorney is doubtful, while in the case of
the stockholder I believe the court would be bound to grant it.
As the stockholder would be entitled to the order as a matter of
course, no good purpose could be served by your requiring the
getting of such an order before granting such inspection.
So, too, I think that any creditor asking for information is

entitled to be informed by you or your special deputy of the
amount of capital stock of such corparation subscribed, the
amount paid in, who the stockholders are, the number of shares
of stock owned by each, and the amount unpaid by each stock
holder upon the shares owned by him, and if any shares of stock
which were not fully paid for have been transferred within six
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montlis of the time of inquiry, the name of the person who
transferred the same and the amount due thereon at the date of
such transfer. Here again I do not believe the attorney is en
titled to this information, but It is only the creditor himself.
In other words, you will note that the information you are

privileged to give and the persons to whom you are privileged
to give it are, in my opinion, strictly limited by the language of
see. 1757. No information, other than as there stated, should be
given to any person, and that information should be given only
to those therein declared to be entitled to it. This does not
involve the disclosing of any information obtained in the course
of the examination of the bank.
WWG

Courts—Puhlic Prmtmf/—Municipal court which has no clerk
and which is not required to have seal is not entitled to set of
Wisconsin statutes free of charge under sec. 35.84 (6), Stats.,
because it is not court of record.

August 28, 1922.

Honorable J. D. Morrissey,

Superintendent of Public Property.

In your letter of August 26 you ask whether the municipal
court of the city of Sheboygan is entitled to a set of the Wis
consin statutes free of charge. Sec. 35.84, subsec. (6), pai. (a),
requires you to deliver to the county clerk of each county enough
copies of the statutes to supply "the judge and clerk of each
court of record." The question, therefore, is whether the munic
ipal court of Sheboygan is a court of record.
The municipal court in question was created by the general

charter of the city of Sheboygan (ch. 124, laws of 1887, title
XV), and although it is given jurisdiction in excess of that of
justices of the peace, the practice prescribed for the court is
essentially that of justice courts. No provision is made for a
clerk, and the provision for a seal is permissive and not manda
tory.' The city clerk of Sheboygan in his letter to you refers to
the provision with reference to a seal as making the court a
court of record; but in my opinion it has quite the contrary
effect. The provision is:
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"The judge of said municipal court may provide a seal for
his saM court, and all papers • • * sealed with the seal of
said court, shall be evidence in all courts and places in this state,
and shall have the same effect as the seal of a court of record,"
(Sec. 5.)

This plainly recognizes that the municipal court is not a court
of record, otherwise it would not be necessary to expressly give
its authentications tlie same effect as though they were made by
a court of record. Our supreme court has held that a court
which has no clerk and in which the supplying of a seal by the
judge is discretionary and not mandatory is not a .court of
record. J. C. Lewis Co. v. AdamsU, 131 Wis. 311. As this de
cision squarely tits the situation of the Sheboygan municipal
court, my answer to your question must be that the judge and
clerk of that court are not entitled to be supplied with copies
of the statutes free of charge.
RMH

Taxation—Exemptions—Settler purchasing more than forty
acres of uncleared land is entitled under sec. 70.11 (30), Stats.,
to three years' exemption from taxation on any forty-acre por
tion which he clears and devotes to agriculture while occupying
it as homestead.

August 28,1922.
Ralph E. Smith,

District Attorney,
Merrill, Wisconsin.

In your letter of August 22 you ask whether a settler who
brings himself withui all the provisions of sec. 70.11, subsec. (30),
Stats., except that he acquires more than forty acres of uncleared
and unimproved land, will be entitled to three years' exemption
from taxation upon the forty acres upon which he erects his
house and does his clearing and which he devotes to agricultural
purposes.

Sec. 70.11 (30) provides;

Real estate, not exceeding forty acres nor less than twentv
acres, which shall hereafter be acquired for, and actually devoted
to, agricultural purposes, by a bona fide settler occupyinff the
same as a homestead, shall be exempt from taxation for a period
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of three years from the commencement of such occupation; pro
vided, that such real estate at the time of such acquisition is
entirely uncleared and unimproved."

In my opinion, if a settler purchases a tract of uncleared land

larger than forty acres but clears and devotes to agriculture

forty acres of it, he is clearly entitled under this statute to three

years' exemption upon the forty acres. If he clears and devotes

to agriculture more than forty acres of the tract, the amount
upon which he can claim exemption is limited to forty acres, in

which event he would be entitled to include the portion occupied

by his home and his buildings, i. e., the homestead forty, as the
portion to be exempted. If he clears and devotes to agriculture
less than twenty acres, he is not entitled to any exemption at aU
until the portion actually devoted to agriculture reaches twenty
acres, and when that time arrives, he will be entitled to exemp
tion for only the remaining portion of the three year period
which begins to run with the commencement of his occupancj"^

of the land.

RMH

Indians—Taxation—Lands allotted to Indian by federal gov

ernment under either trust patent or restricted patent are

exempt from taxation until trust is extinguished or restriction
is removed.

August 29, 1922.

George E. O'Connor,
District Attorney,

Eagle River, "Wisconsin.

You have asked my opinion as to the taxability of certain
lands allotted and patented to Chippewa Indians of the Lac du
Flambeau band by the United States government. Ton say
that many, but not all, of these patents are restricted, are held
under government supervision, and cannot be encumbered or
conveyed without the approval of the government; that in many
instances the Indians do not receive their certificates of compe

tency until long after they receive their patents; and that after
a certificate of competency has been recorded for thirty days the
Indian can manage and dispose of his land as any other compe
tent person can.
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Your question is with reference to an Indian who received his

patent June 24, 1905, but withheld it from record until Janu
ary 3, 1922:

"In January, 1922, he received his certificate of competency
and immediately recorded the certificate and thirty days later
mortgaged his land. This particular land was assessed, returned
as delinquent for nonpayment of taxes, and sold by the county
treasurer in 1917. When did the land become taxable ? When
the patent was issued ? Or only when the certificate of compe
tency was issued?"

In order to answer your question it is necessary to have clearly
in mind just what is meant by the terminology used in your
letter. As the supreme court of the United States pointed out in
the U. S. V. Bowling, 256 U. S. 484, two methods have been used
by the United States government in allotting land to individual
Indians. One is the method prescribed by the general allotment

act of February 8, 1887 (24 Stats. 390), commonly known as

the Dawes act, under which the government issues to the Indian

a patent which recites that the United States will hold the land

in trust for the Indian for twenty-five years, at the expiration
of which the land will be conveyed to him by patent in fee
simple, discharged of the trust and free of encumbrance. By the
so-caUed Burke law of May 8, 1906 (34 Stats. 182), the Dawes

act was amended so as to give the secretary of the interior the

power to issue a patent in fee simple to any holder of a trust

patent whom the secretary might find to be "competent and
capable of managing his or her affairs" and "thereafter aU re

strictions as to sale, encumbrances or taxation of said land shall

be removed." It was held by the United States Supreme Court
in TJ. S. V. Bickert, 188 U. S., 432, that land held by an Indian
under a trust patent jnirsuant to the Dawes act was exempt from
state taxation.

The second method of making an allotment is to issue to the

Indian a patent in fee simple at the outset, but to place in the
patent restrictions upon alienation of the land. These allot

ments are usually referred to as restricted allotments. U. S. v.

Bowling, 256 U. S. 484, 487. By an act of June 25, 1910
(36 Stats. 855), the secretary of the interior was given power

"to issue a certificate of competency, upon application therefor,
to any Indian, or in case of his death to his heirs, to whom a
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patent in fee containing restrictions on alienation has been or
may hereafter be issued, and such certificate shall have the
effect of removing the restrictions on alienation contained in such
patent."

It is clear from the decisions of the United States supreme

court that land held under restricted allotments is exempt from
taxation by the state. I have not found any decision of that

court expressly so declaring, but the basis of exemption from

taxation in the case of trust patents under the Dawes act is that

the lands held under such patents are still a part of the govern

mental machinery for the care of the Indians, and the court has

expressly stated the same thing with respect to land held under

restricted patents.

*  * As respects both classes of allotments—one as
much as the other—the United States possesses a supervisory
control over the land and may take proper measures to make
sure that it inures to the sole use and benefit of the allottee and
his heirs throughout the original or any extended period of
restriction. " V. S. v. Bowling, 256 U. S. *484, 487.

Our supreme court has also expressly held that lands held by
an Indian under a restricted patent are not only exempt from
taxation under sec. 70.11, subsec. (7), of our statutes, but are
beyond the power of the state to tax. Farrington v. Wilson,
29 Wis. 383.

I do not find in the statutes of the United States any definite

indication as to which of the two methods of allotment was to

be punsued in the case of the Lac du Flambeau band of Chip-
pewa Indians. By art. 3 of the treaty of September 30, 1854-,
with the Chippewa Indians, of Lake Superior and the Missis
sippi (10 Stats. 1109), it was provided that reservations should
be set apart for the various bands (including the Lac du Flam
beau), and that the president of the United States might in his
discretion assign to each head of a family or single person over
twenty-one years of age eighty acres of land for his separate use
and might

"as fast as the occupants become capable of transacting thei?
own affairs, issue patents therefor to such occupants, with such
restrictions of the power of alienation as he may see fit to im
pose."
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By act of February 3, 1903 (32 Stats. 795), the president was

authorized to allot to each Indian on the Courte Oreille and the

Lac du Flambeau reservations eighty acres of land, such allot
ments to be subject in all respects, except as to the age and con

dition of the allottee, to the provisions of the treaty of 1854 above
referred to. The language of the treaty of 1854 would appear

to contemplate the issuance of patents in fee containing restric

tions upon alienation, and from the reference in your letter to

"restricted patents," I judge that this is the kind of patent

you have principally in mind. I find, however, upon examining

the reports of the commissioner of Indian affairs, that the In

dians of the Lac du Flambeau Reservation have received trust

patents under the Dawes act as well as the restricted patents.

It appears from the commissioner's report for 1920 (Report of
the Department of Interior, 1920, vol. 2, page 172), that since
the passage of the Burke act in May, 1906, the secretary of the
interior has issued (up to June 30, 1920) thirty-five patents in

fee to Lac du Flambeau Indians under the provisions of that act;

while it also appears from the various reports of the commis

sioner that since the passage of the act of June 25, 1910, author
izing the issuance of certificates of competency to Indians hold
ing land under restricted patents, fifty-two such certificates had
been issued to Lac du Flambeau Indians up to June 30, 1920.
It is apparent, therefore, that in dealing with the taxability of
lands allotted to Indians of the Lae du Flambeau Reservation we

are dealing with both types of allotments, and I shall therefore
-consider both in tliis opinion.

•  1. In the case of trust patents issued under the Dawes act, I
have already pointed out that the land is not taxable during the
period of the trust. The trust may be extinguished by the secre
tary of the interior, issuing to the Indian a patent in fee simple
under the Burke act of 1906, upon determining that the Indian

is "competent and capable of managing his affairs." Upon the
issuance of such patent in fee, it is expressly provided by the
Burke act that "all restrictions as to sale, encumbrance or taxa
tion of said laud shall be removed." It is plain from these pro
visions of the statutes that the mere issuance of a certificate

of competency in the case of land held under a trust patent does
not make the land taxable, but it becomes taxable immediately
upon the issuance of a patent in fee, based upon such certificate.
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My answer to your inquiry, therefore, as to the cases of allot
ments under the Dawes act, is that so long as the Indian holds his
land under a trust patent it is not taxable by the state, nor does
the right of the state to tax the land attach when the certificate
of competency is issued; but as soon .as a patent in fee is actually
issued upon the land, the power of the state to tax it attaches at
once, and, under the rule laid down by our supreme court in re
Wausau Investment Compaiiy, 163 Wis. 283, 289, if the fee
patent is issued at any time prior to the first Monday in August
of any year, the land is taxable for that year.

2. In the case of land held by an Indian under a patent in fee
simple which contains a restriction upon alienation, it is my
opinion, for reasons already stated, that the land is not taxable
by the state while the patent remains subject to the restrictions
upon alienation. Under the act of June 25, 1910, the secretary
of the interior may issue a certificate of competency which "shall
have the effect of removing the restrictions on alienation con
tained in such patent." By the express language of this statute
the certificate of competency acts of its own force to remove
restrictions on alienation, and with the removal of those restric
tions the land becomes taxable. The supreme court of the United
States held in Goudy v. Meath, 203 U. S. 146, that where a re
striction on alienation of an Indian's land is removed by a spe
cial act of congress, the exemption of the land from taxation will
also be deemed to be terminated unless a contrary intent of
congress is clearly made manifest. Here no contrary intention
of congress is apparent, and, as the court said in the case last
cited,

"it requires a technical and narrow construction to hold that
involuntary alienation continues to be forbidden while the power
of voluntary' alienation is granted."

Therefore, in my opinion, the issuance of the certificate of com-
potency makes the land taxable, and if the certificate is issued
prior to the first Monday in August in any year, then under the
decision in re Wausau Investment Company, supra, the land is
taxable for that year.

You refer in your letter to the recording of the certificate of
competency and state that
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"after the certificates of competency have been recorded for
thirty days the Indian can manage and dispose of his land as any
other competent person."

I have not been able to find any federal statute with reference
to this matter of recording the certificate, and hence do not
understand the thirty-day limitation that you refer to. If such
limitation exists, I presume it is made pursuant to some regula
tion of the Indian office. As against the taxing authorities of
the state, however, it does not seem to me that any such regula
tion can override the plain language of the federal statute,
which is that ''such certificate"—^not the recording of it or the
lapse of thirty days after it has been recorded—"shall have the
effect of removing the restrictions on alienation contained in
such patent."

I have dealt entirely with the federal statutes and decisions
in reaching the conclusions thus far stated. Mention should also

be made of the exemption statute of our own state, which is sec.
70.11 (7) and provides for the exemption from taxation of

"the property of Indians who are not citizens, except lands held
by them by purchase.''

Lands allotted to an Indian under treaty, as is the case here, are
not held by him by purchase. Farrington v, M^Uson, 29 Wis. 383.
As to citizenship, it is provided by the Dawes act of 1887, as
amended by the Burke law of 1906, that

"every Indian born within the territorial limits of the United
States to whom allotments shall have been made and who has
received a patent in fee simple under the provisions of this Act,
or under any law or treaty * • * is hereby declared to be
a citizen of the United States."

Since the exemption provided by the state law continues only
until the Indian becomes a citizen,, and since he becomes a citizen
both of the United States and of the state (State v. Morris,
136 Wis. 552, 557), as soon as a patent in fee is issued to him
under either the Dawes act or any other law or treaty, it fol
lows that in ease of an allotment under the Dawes act, tlie state
law continues to exempt the land from taxation until the Indian
has received his patent in fee in lieu of his trust patent; while
in the case of a restricted patent in fee he becomes a citizen and
loses the exemption under the state law immediately upon re-
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ceiving his restricted patent. But, for reasons already stated,
while the state law in the case last referred to would make the

land taxable as soon as the restricted patent is issued, the federal

law denies the state the power to tax the land until the restric
tion upon alienation has been removed, and as our court pointed
out in Farriwjion v. 'Wilson, 29 Wis. 386, upon this subject the
federal law is supreme.

The foregoing statements of opinion with respect to both kinds
of allotments are intended to cover the subject generally, as you

f^ay you have a large number of cases to deal with. As to the one
particular case that you refer to, where the Indian received his
patent in 1905 and his certificate of competency in 1922, my
conclusion is:

(1) If his allotment was made under the Dawes act, the patent
that he received in 1905 was and could only be a trust patent and

the land remained exempt from state taxation until thefe was
issued not only a certificate of competency but a patent in fee.
(2) If his allotment was made in the form of a patent in fee
simple with a restriction upon alienation, the land did not
become subject to taxation upon the issuance of the restricted
patent in 1905, but did become subject to taxation when his cer
tificate of competency was issued in 1922, regardless of whether
or when that certificate of competency was recorded. You will

note that under both of the suppositions as to the nature of the
Indian's allotment the land was-not taxable at or prior to the

time that it was sold for taxes by the county treasurer in 1917,
and therefore the tax certificates issued by the county treasurer

are. in my opinion, void.

IlMn
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Banks and Banking—Corporations—Cashier of bank "who is
also stockholder and who is under arrest, charged with violation

of banking laws is entitled, under sec. 1757, Stats., to inspect
stock subscription book and accounts of bank, regardless of his
motives.

August 30,1922.
Honorable Marshall Cousins,

Commissioner of Banking.

I am in receipt of yours of August 30, in which you state that
you desire a further opinion in connection with the matters

passed upon in my letter to you of the 28. You state that at
the present time there are in this state under arrest several

ofBcers of banks charged with violations of the banking law and
with criminal acts, and that the banks of which they were officers
are ope^rating as before; that the attorneys preparing the defense
of one of such officers, who was cashier of the bank at the time

of his arrest and who is a stockholder of such bank, have de
manded the privilege of inspecting the books and records of the
b^k, stating that they desire to make this examination for the
purpose of preparing for his defense; that a representative of
your department has made a checking of the affairs of the bank
and has presented the information gathered by him to the dis
trict attorney; you also state that there may be some question
as to the motive for making this demand, and you ask for my
advice.

See. 1757, Stats., to which I referred in my former letter
does not abridge the right of inspection as it existed at common
law, but has enlarged and extended it by removing some of the
common law limitations; under that section the stockholder has
an absolute right to inspect the corporate books and records of
the corporation, and the court will not inquire into his motives
in making such demand. State ex vel. Denipscy v. TYen'a
A. F. Co., 173 Wis. 651; State v. Malleable Iron Bange Co.,
187 N. W. 646.

The cashier, being a stockholder, has exactly the same rights,
no greater and no less, as any other stockholder, and it is imma
terial what his motiv(5 may be. He has the full right of inspec
tion noted in my opinion of August 28.* As therein stated, this
section does not give the privilege to an attorney for the stock-

•Page 655 of this volume.

i-
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holder, and I believe the officers of the bank would be justified in
refusing to aUow the attorney for the cashier to make such in

spection until he procures from the court an order therefor. If

the court feels that the section would apply to the stockholder's
attorney, as well as to the stockholder individually, it has the
power to issue a writ of mandamus compelling such inspection.
WWG

Abandonment—Criminal Law—Person in Wisconsin who fails
to support his wife and children residing in Michigan may be
prosecuted in Wisconsin under sec. 4587c in view of sees. 4635a

and 4635&, Stats.

August 30, 1922.
Charles F. Morris,

District Attorney,

Washburn, Wisconsin.

In your letter of August 29 you refer to an official opinion

rendered to you on May 14, 1921 (X Op. Atty. Gen. 521), in
which you were advised that the venue in a criminal prosecution
for violation of sec. 4587c is in the county in which the person
to be supported resides at the time of the failure to furnish sup
port. You state that an application has been made by a woman
who resides in Ironwood, Michigan, for a warrant for the arrest

of her husband who resides in your county, for failure to support
his two minor children under the age of sixteen years, who

reside with their mother in Michigan that the wife and the
two children removed to Michigan in the spring of 1920; and
that the husband has been a resident of Bayfield county for many
years. You ask to be advised whether the action should be insti

tuted in your county or under the laws of the state of Michigan.
The opinion referred to by you was predicated upon the au

thority of Adams v. State, 164 Wis. 223, in which our supreme
court held that the place where the children were, not where the
father was, during the period complained of fixes the venue of a
prosecution for nonsupport of children. That case was decided
in our supreme court on October 24, 1916. By eh. 559, laws of
1919, the following sections of the statute were added to the

Wisconsin statutes:
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"Any person who commits an act or Avho omits to do an act
which act or omission constitutes a part of a crime by the laws
of this state shall be punished the same as if he had committed
the whole of such crime within this state" (sec. 4635«).

"Whenever a person, with intent to commit a crime, does any
act or omits to do any act within this state in execution or part
execution of such intent, which culminates in the commission of
a crime, either within or without this state, such person is pun
ishable for such crime in this state in the same manner as if

the same had been committed entirely within this state" (sec.
mob).

These sections wore passed for the purpose of covering a case
such as you present. Under sec. 4671), all criminal cases should

be tried in the county where the offense is committed, except

where otherwise provided by law. While as a general rule the
venue of the case would be in the state of Michigan, where the

woman and the children reside, it is now the rule of this state,
where acts or omission of acts are committed in this state which

constitute a part of a crime, that they are punishable in the

county where committed. The party in question omitted to fur

nish support to his children in Michigan. It would have been

necessary for him to perform some act in the state of Wisconsin
in order to carry out this support in the state of Michigan; ho
would have to send the money from the state of AVisconsin to

Michigan. He has omitted to do this, and therefore has com
mitted an offense in the state of Wisconsin and in your county.
I am of the opinion that the party in question may be prose

cuted in Bayfield county for the violation of see. 4587c. I may
also add that it is impossible to extradite him to the state of

Michigan for the reason that he is not a fugitive from justice

from the state of Michigan, as he has never resided in that state.

Under the provisions of see. 4635(i and 4635&, above quoted, it
is possible now to prosecute him in the state of AVisconsin.

JEM
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Indians—Taxation—Where Indian holding land under re
stricted patent conveys it, with consent of federal government,
to another Indian whose title is subject to same restriction, land
remains exempt from taxation.

August 30, 1922.
C. F. Morris, ,

District Attorney,
Washburn, Wisconsin.

You have asked my opinion as to whether lands patented to
an Indian of the Red Cliff Reservation by a patent containing a
restriction upon alienation, and afterwards conveyed by that
Indian to another Indian by deed containing the same restriction
upon alienation, are taxable by the state. You say that the
federal authorities released the land from the restriction of the

patent so as to permit its sale to the second Indian, but required
the deed to the second Indian to contain the new restriction

upon alienation. The question for determination is:

"Does the removal of the restriction contained in the patent
make the land subject to taxation, or are such lands exempt so
long as they remain in the control of the officers of the bureau
of Indian affairs"?

As pointed out in an opinion given to the district attorney of
Vila's county yesterday,* lands conveyed to an Indian under a
restricted patent are not subject to taxation by the state until the
restriction has been removed. The case you present involves
the removal of the restriction for the single and sole purpose of
permitting the transfer of the land to another Indian, the re
striction remaining fastened upon the land in the hands of the
second Indian.

I tlTink it clearly results from the logic of a number of deci
sions of the United States supreme court that the land remains
free from taxation by the state in the hands of the second Indian.

The United States government in dealing with the Indians with
respect to the allotment of lands has an entirely free hand to
make whatever provisions it deems most advantageous to the
race that is under its tutelage. The giving of a patent containing
restrictions upon alienation is merely one method of exercising
this power, and the land so conveyed is as completely subject to

*Page 661 of this volume.
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the supervisory control of the federal government as is the land
that is held in trust by the government for an individual Indian
under the Dawes act of February 8, 1887. V. S. v. Bowling,

256 U. S. 484. Even the removal of the prohibition upon aliena

tion from a restricted patent, making it an unrestricted patent

in fee simple, does not make the land taxable if a contrary inten
tion is manifested by congress. Gaudy v. Meath, 203 U. S. 146;
Choaie v. Trapp, 224 U. S. 665. Thus in the case last cited it
was held that where congress had provided for the allotment of

land to the Indians of a certain tribe with a five-year restriction

of alienation and an entirely independent twenty-one-year
exemption from taxation so long as the land was held by the

original allottee, the removal of the restriction on alienation did

not take away the Indian's right to the tax exemption for the

full twenty-dne-year period. And in Brader v. James, 246 U. S.

88, it was held that even after the restrictions had been entirely

removed from a tract of land congress had power to reimpose
them upon the land so long as it was held by an Indian who was

a ward of the government.

While the present situation is not on all fours with any of
the cases cited, it is within their logic. According to your state
ment of facts, certain land which was admittedly free from

taxation because held by an individual allottee under a restricted

patent has passed into the hands of another Indian allottee
under the same kind of restriction that was contained in the

patent, the original restriction being lifted for the sole purpose

of permitting this single transfer. If the second Indian had
been given a tract of land purchased by the United States for
him out of the general property of the state previously subject

to taxation, then the power of the federal government to defeat
the state's right of taxation by acquiring the land for the Indian
might be seidously questioned. That question was raised but not

passed upon by the supreme court of the United States in
McGurdy v. United States, 246 U. S. 263. It has been passed

upon adversely to the states by several lower federal courts.

Z7. S. V. Yakima County, 274 Fed. 115 and cases cited. Here,
however, the land has ne^'er been a part of the taxable property

of the state, and so far as the state is concerned the fact that its

possession has passed from one Indian to another, with a partial
lifting of the ban upon alienation as a necessary incident of the
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transfer, is quite accidental. The land at all times has been part
of the governmental machinery for the care and advancement
of the Indians, and in my opinion it is not now and has not been
at any time in the past subject to taxation by the agencies of the
state.

RMH ^

Public Officers—Town Assessor—Town meeting cannot reduce
compensation of assessor below minimum fixed by sec. 60.61,
Stats.

August 30, 1922.
A. W. Preiin,

District Attorney,
Wausau, Wisconsin.

In your letter of August 28 you state that in one of the towns

of your county, at the annual meeting, a salary for the assessor

was fixed which was less than $3.00 per day for the time he actu
ally put in preparing the assessment roll; that the assessor now

claims that he is entitled to not less than $3.00 per day for the
time actually put in by him as assessor and also the same com
pensation for attending the equalization board meeting of the
town, and that the assessor claims that the salary fixed at the
annual town meeting is not binding on him and that he is
entitled to the minimum fee under sec. 60.61, Stats.

Sec. 60.61, Stats., provides compensation for town assessors:

"Town assessors shall be paid such compensation for their
services as may be allowed them by the annual town meeting,
not exceeding twelve hundred dollars per annum in all towns
in coimties having a population of one hundred and fifty thou
sand inhabitants or upwards and not less than three nor more
than five dollars per day in other towns."

Under this provision of the statute the minimum compensation
allowed the town assessor by statute is $3.00 per day.
I am of the opinion that your assessor is correct in his con

clusion; that any provision for compensation which is less than
the minimum of the statutory provision is void, and that he is

entitled to the minimum fixed by statute. The case of O'Eara v.

Milwaukee County, 67 Wis. 142 is authority on this proposition.
JEM
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Taxation—Income Taxes—^Where husband, wife, and children

under 18 are living together as family, income of all must be re
turned in single income tax return under sec. 71.05, Stats.,
although father happens also to be legally appointed guardian of
children.

August 31, 1922.

George A. Hartman,

District Attorney,

Juneau, Wisconsin.

In your letter of August 24 you ask my interpretation of the
income tax law as applied to the ca.se of a family in which the
wife has an independent income, and three children, who are
under eighteen years of age and are the children of the father by
a previous marriage, also have an independent income which
is received by their father on their behalf as the duly appointed
legal guardian of each of them. You state that the husband, wife
and children are living together as one family. The question is
whether the wife is entitled to make a separate return and claim

a separate exemption of $800 on her own behalf, and whether
the guardian may make a separate return as guardian and claim
the full exemption of $800 for each child; or whether the income
of the husband, wife and children must be lumped in a single
return with a single exemption of $1,200 for the husband and

wife and $200 for each child.

See. 71.05, siibsec. (1), Stats., after providing an exemption

of $800 for an individual, $1,200 for a husband and wife, and
$200 for each child under eighteen provides:

computing said exemptions and the amounts of
taxes payable by persons residing together as members of a
family, the income of the wife and the income of each child under
eighteen years of age sliall be added to that of the husband or
father, or if he be not living, to that of the head of the family
and assessed to him."

This statute is explicit and mandatory and unless modified
by other provisions of the income tax law it must be construed
exactly as it reads. In the case of the wife I do not find any
other provision of the statute that can be claimed to modify it,
and therefore hold without further discussion that there is no

authority in the law for her to make a separate return or claim
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a separate exemption of $800, but her income is expressly re

quired by the statute just quoted and by see. 71.09, subsee.-(4),
to be reported by the husband along with his own income, and
the sum of the two is subject to the exemption of $1,200.
As to the children, the question is not so clear for the reason

that sec. 71.09, subsec. (5), pi-ovides:

"Every guardian, trustee, executor, administrator, agent or
receiver, and every other person or corporation acting in a
fiduciary capacity shall make and render to the assessor of in
comes of the district in which such representative resides, a
verified list or return of the amount of income received by him
for such person, ward or beneficiary together with all income
received bj' the ward, beneficiary, deceased or incompetent per
son whom he represents or succeeds during the year covered by
the return and shall be liable to assessment and taxation there
for, subject to the deductions and exemptions provided in this
chapter; provided, that such deductions or exemptions have not
been claimed by or for such person, ward or beneficiary in
another capacity."

This language, it may be argued, not only authorizes but re

quires the father, who is the legally appointed guardian of his
children, to file separate reports on their behalf and authorizes

him to claim an individual exemption for each child in the
guardianship report so long as he has not already claimed it in

the family report. Such is undoubtedly the meaning and effect

of sec. 71.09, subsec. (5), in those cases where the guardian and

his ward do not reside together as members of a single family;
but in view of the apparent conflict between this provision and

the very explicit provision of sec. 71.05 as to the assessment of

the child's income against the father, the question is: Which of
these statutory provisions must give way to the other ?

In my opinion, the provisions of sec. 71.05 which require the
child's income to be returned with that of the father and mother,

and subject it to the single family exemption, must be held con
trolling. There are several reasons for this conclusion. The

first and possibly the most important is that that is the construc
tion that has been continuously employed by the tax commission

for the eleven years that the law has been in existence. This

presents a strong case of practical construction, which is entitled

to great and sometimes controlling weight in determining the
meaning of a statute in case of uncertainty. State v. Arnold,

151 Wis. 19, 31. Again, the provisions of sec. 71.09 (5) are
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broad and general, covering a large number of fiduciary relation
ships such as those of guardians, executors, trustees, receivers,
etc., while the provisions of sec. 71.05 are specific, covering sim
ply the ease of persons residing together as members of a family.
It may well be held that whim in the ordinary case, where the
guardian and his ward do not live together in the same family,
the provisions of sec. 71.09 (5) are applicable, the specific
case of a child who, although under legal guardianship, con
tinues in his family life without change, is covered exclusively
by sec. 71.05. In case of conflict, a general statute will yield to
a specific one covering a portion of the subject matter of the
general one. Jones v. Broadway Roller Rink Company, 136
Wis. 595, 599.

Finally, it appears to me that sec. 71.09, in providing that the
exemption to be claimed by a guardian for his ward shall be
the same as individual exemptions in other cases, except where
exemption has been claimed by or for the ward in another ca
pacity, expressly recognizes that in some eases of guardianship
a claim wdll have been made in another capacity, and the purpose

of the legislature was to avoid a conflict between the two sections
of the statutes in such cases by making sec. 71.09 (5) yield
to sec. 71.05. If the two sections were of substantially the same

scope, each covering the same classes of cases, it might well be
said that the proviso in sec. 71.09 (5) with reference to claims
of exemption made "in another capacity" indicate an option on
the part of the tax payer to claim exemption under whichever
section he preferred; but sec. 71.09, as already pointed out, is

a very broad section covering many different kinds of relation
ships, and it seems quite reasonable to construe the proviso,
not as giving an option, but rather as an attempt to avoid con

flict between this broad general section and the various sections

of the income tax law which cover individual portions of the
subject in a more specific way.

For the reasons stated, it is my opinion that section 71.05

covers all cases in which the father and children are living to

gether in the same family, even though the father happens also

to be the legally appointed guardian of the children. This means

that the income of the children must be assessed to the father and

paid by him, although he does not receive the benefit of it and
although, through the progressive increase in the rate of taxa-
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tion as the taxable income increases, it results in requiring the
father to pay a higher tax on his own income than he would

pay if the children's income were not combined with his own.

You suggest that a question as to the constitutionality of the law
may grow out of this situation. The question was raised, how
ever, and passed upon favorably to the validity of the law in the

Income Tax Cases, 148 Wis. 456, 513. While the language of
the court upon this point is brief and doe.s not go into much de
tail, I find upon examining the briefs that the point was fully
argued, both as to the matter of requiring the father to pay
taxes on the income of his children and as to the matter of in

creasing the father's rate of tax on his own income because of the

combination of his income with that of the children. Not only
was the matter argued upon the original hearing before the
court, but it was'again forcibly brought to the court's attention
upon motion for rehearing, so that the decision of the court must

be accepted as final upon the validity of the law as to this par
ticular point.

RMH

Elections—Registration—Elector may register on primary
election day and vote in primary on same day.

September 1, 1922.
George F. Merrill,

District Attorney,

Ashland, Wisconsin.

In your letter of August 81 you ask my opinion as to whether
an elector may register on primary election day and then vote
in the primary on the same day. This question was answered

in the affirmative by Attorney General Blaine in an opinion
given to the secretary of state August 25, 1920. IX Op. Atty.
Gen. 404, 406-407. In discussing the point, he said:

"It is thought proper to emphasize the point that a person
may register on the primary day and may, after being registered,
vote at the primary. No warrant is found in the statute for the
opinion more or less prevalent that a person cannot both register
and vote on the primary day. Once an elector is registered,
the law takes no note of the time which has elapsed since regis
tration or the session at which he was registered."
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I have re-examined the subject and have discussed it with
members of the staif, and we are of the opinion that the con

clusion reached by Attorney General Blainc was correct and

should be adhered to. As the statutes now stand, they simply

provide that the Tuesday before the primary, and the primary

day itself, shall be registration days (sec. 6.16); that on general
election day the inspectors shall check the name of every elector

whose name is on the registry (sec. 6.44); and that the pro

visions of the statutes relating to registration of electors, poll

lists, officers and their duties and any other proceedings in the
conduct of general elections shall be applicable to primary elec

tions (see. 5.29). There is no intimation of any required lapse

of time between registration and voting, and the statutes just
referred to seem to make it very clear that any person who iS'

registered is entitled to vote.
RMH

Educatwn—Teachers' Retirement Law—Secretary of board

of normal school regents, being charged with duties of educa

tional as well as business supervision, is "teacher" within state
retirement law.

September 2, 1922.
Annuity Board.

You have a.sked my opinion as to whether the secretary of the

board of regents of normal schools is eligible to membership in

the normal school retirement association. See. 42.27, Stats., pro
vides that this association shall include "all senior teachers in

the normal schools." Sec. 42.20 defines a "senior" teacher as

one who has arrived at the age of twenty-five years, a "teacher"
as

"any person legally or officially employed or engaged in teach
ing as a principal occupation,"

and "teaching" as follows:

" 'Teaching' includes the exercise of any educational function
for compensation, in any of the public schools, the normal
schools, or the university, or in any school, college, department
or institution within or without this state, in instructing or con
trolling pupils or students, or in administering, directing, or-
ganijcing or supervising any educational activity."
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Sec. 37.03 provides that the board of regents of normal schools

shall appoint a president, vice president, and secretary, and that
they

"shall perform the duties incident to their several offices and
such as are prescribed by the board."

Among the duties prescribed by the by-laws of the normal re

gents for the secretary are:

"To visit the school from time to time, fully to acquaint him
self with the organization, management, and needs of the same,
and to report to the standing committees such facts and recom
mendations as shall seem to require the attention of the board."

According to information furnished with your letter, the
present secretary of the board has from time to time made recom
mendations as to courses of study and methods of applying them,
has organized conferences of teachers in the various schools, and

has devoted much time to visiting.the schools and addressing the

faculty and students concerning their work. Under a resolu

tion adopted by the board in 1914, it is a part of his duties to

"call regular meetings of the administrative force, and * * *
organize a system of supervision and inspection along both edu
cational and financial lines with a view of making such inspec
tion efficient and of carrying out the policies of the board."

It is apparent from the data submitted that as stated by the

president of the board in a letter to you, the secretary

"is the spokesman for the board of regents in all matters con-
concerning the professional side of the normal school work."

All this activity comes squarely within the definition of
"teaching," in that it is

"the exercise of (an) educational function for compensation in
*  * * the normal schools * * * in administering, di
recting, organizing, (and) supervising (an) educational ac
tivity."

The mere administering, directing or organizing or supervising

of an activity of the normal schools that is not educatwial—as,
for instance, the supervising of their purely financial business
management—would not satisfy the definition; but it is plain
from the facts submitted that the work of the seereiary goes
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far beyond the mere business administration of the schools or

the mere secretarial work connected with the meetings of the
regents. His work comprehends educational organization, edu
cational supervision, and educational—as distinguished from
business—administration. I do not construe the words "in the

normal schools" as limiting "teachers" to persons actually resi
dent at some one school; it is quite obvious that with nine such

schools in operation, a person who does work of supervision or
organization "in" those schools in general will not necessarily
be located at any one of them. That being true, it is quite im
material whether he has his principal office at one of the schools
or at the state capitol.

"While it is thus quite apparent that the secretary of the
normal regents is engaged in "teaching," it is to be noted that
in order to be a "teacher" he must be engaged in teaching "as
a principal occupation." Thus, the members of the board of
regents themselves are excluded from the classification of "teach

ers," although in other respects (except perhaps as to compensa
tion) they might be deemed to come as fully within the statute
as the secretary. The data furnished me does not indicate how

much of the secretary's time is devoted to "teaching" as dis-
tinguished from mere business or secretarial administration.
I do not feel, however, that the statute requires any fine calcula
tions to be made in that regard. It is simply necessary that
teaching be a principal occupation of the person in question.
The idea apparently is that the statute shall not cover persons
whose teaching activity is an avocation rather than a vocation,
a minor and more or less casual rather than a principal activity
of the individual. I have no doubt that in the present case
"teaching" is a principal occupation of the secretary within the
meaning of the definition of a "teacher."

It is my opinion, therefore, that the secretary of the board
of regents of normal schools is eligible to membership in the
normal school retirement association.

RMH
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Education—Teachers' Retirement Law—^Neither public offi

cers nor civil service emploj'es are under "contract" in such

sense as to be within exemption contained in state retirement law
with reference to contracts made prior to its passage.

September 2, 1922.

Annuity Board.

In your letter of August 22 you ask two questions with respect
to the construction of sec. 42.42, subsec. (1), of the state retire

ment law of 1921, which provides that every contract of em
ployment made with a teacher subsequent to the taking effect
of the act shall specify that it is subject to the provisions of the
act, and that

"in any case where such contract was made before the taking
effect of this act no deduction without the consent of the teacher
shall be made in excess of the deduction authorized when the
contract was made."

1. Are elective officers such as the state superintendent and

the county superintendents of schools, who took office prior to
the effective date of the retirement law, deemed to be under
prior contract within the meaning of sec. 42.42?

It is well settled that a public office is not a contract and the
holder thereof has no contractual rights as against the public.

State ex rel. Risch v. Trustees, 121 "Wis. 44, 48-49; 22 R. C. L.

379. The question is, therefore, answered in the negative.

Your attention is directed to the fact, however, that the state
superintendent is an officer receiving a fixed salary from the
treasury of the state, and therefore, sec. 26, art. IV of the state

constitution protects his salary from diminution during his term

of office. A pension fund created by making deductions from

the salaries of public officers or employes is not the property
of those officers or employes but is the sole property of the state
or municipality which makes the deductions, and may be di

verted to other uses without impairing any rights of the persons
from whose salaries the deductions were made; hence in legal
effect the deductions amount sirajjly to a reduction of the sal

aries. State ex rel. Risch v. Trustees, 121 Wis. 44, 49. Since
the present state superintendent took office on July 1, 1921, and
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the retirement law clid not become effective until July 8, 1921,
it follows that the present incumbent of the office cannot be re

quired to submit to reductions in his salary under the retire

ment law. The constitutional provision above referred to ap
plies only to officers who receive fixed salaries from the state

treasury. {Supervisors v. Hachctt, 21 Wis. 613 j State v. Erick-

son, 120 Wis. 435) j hence it does not prevent the application of

the retirement law to county superintendents now in office.
2. Are teachers who hold their positions under the state civil

service law, and were holding the same positions prior to the
passage of the retirement law In 1921, entitled to remain exempt
from the latter law on the ground of prior contract?

It is my opinion that positions under the civil service law

involve no contractual relationship between the employe and the
state, but that the legal relationship is referable solely to
the statute itself. Examination of the civil service law dis

closes nothing that would suggest creation, and there is no occa

sion for attempting to distort it into a contract. The highest
courts of Illinois and Washington have so held, and their reason
ing appears to me to be sound. Hughes v. Traeger, 106 N. E.
431 (111.); State v. Seattle, 144 P. 695 (AVash.). The New
York court of appeals has also held that a civil service employe
has no vested rights that the legislature cannot take away.
People V. Connolly, 112 N. E. 579. In the Illinois case, the
court said, in considering the status of a stenographer employed
under a civil service law applicable to cities:

"The bill states that the complainant was employed in the
civil service of the city, but necessarily, under the provisions of
section 10 of the civil service act, he was appointed by some
appointing officer acting under some authority derived from
the city council. By virtue of that appointment, and without
regard to any agreement or contract, the complainant was en
titled to hold his position and receive its emoluments until dis
charged for cause in the manner prescribed by the civil service
act; but he was not bound to perform the duties of his position
for any length of time. He would violate no obligation by leav
ing the ser^'ice of the city at any time. There were no terms
of service agreed upon. The respective riglits and obligations of
the city and the complainant were not fixed by contract but by
law and the action of the council authorizing the appointment.
He did not hold his position or perform his duties by virtue
of any contract. He had no property right either in his posi-
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tion or the salary attached thereto, and no right of compensa
tion growing out of any contractual relation. His position was
subject to the same legislative control as may be exercised over
any public office."

The only authority to the contrary that I have found is
Ransom v. Boston, 78 N. E. 481 (Mass.). There the court stated
that the relationship of a city civil service employe to the city
was contractual, and cited as authority for the proposition three
eases which as a matter of fact do not bear upon the point at

all. Two of the cases do not relate to employment under a civil
service law, and the third merely defines the statutory rights of
a cu'il service employe under the federal law without intimating
that those rights are in any sense contractual.
My conclusion is that civil service employes who were in the

service prior to the effective date of the retirement law were not
employed under a prior contract within the meaning of that
law, and therefore are not exempt from its operation.
RMH

Education—Second grade certificate may be renewed without
examination, notwithstanding changes in requirements since it
was originally issued.

September 6, 1922.

Honorable John Callauan,

State Superintendent.

In your letter of August 31 you ask the following question:

"If a person has obtained a second grade certificate prior to
the enactment of the 1919 law, such certificate expiring in May
or June of this year and if the holder of this certificate does the
reading circle work prescribed by the state reading circle board
each year during the life of the certificate and likewise attends
a professional school for teachers for at least six weeks and re
ceives credit in two subjects required for a first grade certificate
is she entitled to a renewal of her second grade certificate even
though the credits jiresented in obtaining the original certificate
do not include all of the subjects now required for a second
irrade certificate?"
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Sec. 39.19, Stats., provides in part as follows:

"(2) (a) A second grade certificate shall entitle the holder
to teach for such period, not more than three years, as may be
specified therein in the superintendent's district in which the
certificate is issued.
" (b) A second grade certificate may be renewed without ex

amination provided the holder thereof shall have taught suc
cessfully for two years during the life of such certificate and
shall have attended a professional school for teachers for at least
six weeks and received credit in at least two subjects required
for a first grade certificate or shall pass an examination in two
of the additional subjects required for a first grade certificate
during the life of such certificate or within one year after the
expiration thereof. In addition to the foregoing the applicant
shall present satisfactory evidence of having completed, each
year during the life of the certificate, the work of the teacher.s'
reading circle prescribed by the state reading circle board. A
second grade certificate may also be renewed if the holder thereof
shall pass an examination in all the subjects required for a
second grade certificate."

A change in the requirements for a second grade certificate
does not cancel certificates already issued; consequently this
teacher has a valid second grade certificate which may now be
renewed without examination provided she conforms to the
statutory provisions quoted above.
ML

Trade Regulat%ons~~Tradmg Stamps—It is violation of sec.
1747m, Stats., for merchant to give his customers, with purchase
of given amount of goods, card punched to show amount pur
chased, which card when filled will count toward prize to be given
customer having largest number of filled cards by certain date
and will entitle customer who does not win prize to receive cer
tain number of merchant's regular trading stamps redeemable
in cash.

September 6, 1922.
WlNFRED C. ZabEL,

District Attorney,
Milwaukee, Wisconsin.

In youi letter of September 2 you ask my opinion as to
whether the trading stamp law, see. 1747»(, Stats., is violated
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by a so-called voting contest that is being conducted by a large
department store in Milwaukee. The facts are as follows:
The store is advertising that it will pay cash prizes aggregat

ing $26,000 in amounts ranging from $500 down to $25, to in
dividuals, and cash prizes aggregating $4,000 in amounts rang

ing from $1,000 down to $10, to religious, fraternal or charitable
organizations. Every person purchasing goods at the store be
tween certain designated dates is entitled to one "vote" for
each fifty cents' worth of goods purchased. He is given a card
on which squares are provided for punching the number of
fifty cent purchases made. When the card is fully punched the
person will have made fifty such purchases and will have fifty
votes. The store will furnish him as many such cards as he

desires. Each vote counts twice, once for the person whose

name is entered on the card (who would normally be the pur
chaser himself) and once for an organization designated by the
purchaser and whose name is likewise entered on the card. If
the contestant has not earned enough votes to win a prize, he is

still entitled to receh'e, for each filled voting card that he turns
in, 125 of the store's regular trading stamps redeemable in cash.
These stamps have a cash value of .7 of a mill, which means that
a person turning in a filled card will receive (if he does not win
a prize) stamps having an aggregate cash value of eight and
three-quarters cents. Nothing is said upon the voting card
itself as to the cash redemption value of these stamps.

Sec. 1747wi reads in part as follows:

"No person, firm, corporation, or association within this state
shall use, give, offer, issue, transfer, furnish, deliver, or cause
or authorize to be furnished or delivered to any other person,
firm, corporation, or association within this state, in connection
with the sale of any goods, wares, or merchandise, any trading
stamp, token, ticket, bond, or other similar device, which shall
entitle the purchaser receiving the same to procure any goods,
wares, merchandise privilege, or thing of value in exchange for
any such trading stamp, token, ticket, bond, or other similar
device, except that any manufacturer, packer or dealer may issue
any slip, ticket, or check with the sale of any goods, wares or
merchandise, which slip, ticket or cheek shall bear upon its face
a stated cash value and shall be redeemable only in cash for
the amount stated thereon, upon presentation in amounts aggre
gating twenty-five cents or over of redemption value and only
by the person, firm or corporation issuing the same."

44
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In my opinion the program outlined above is in violation of
this statute. The department store is issuing with the goods
sold by it a card or ticket which is punched to indicate the
making of successive sales until fifty sales of fifty cents each
have been made. That card or ticket, when completely punched
and turned in to the store, will entitle the purchaser to receive
in any event 125 trading stamps, and perhaps a cash prize of
from $25 to $500, The card or ticket bears upon its face no
stated cash redemption value as required by the statute in the
case of trading stamps redeemable in cash. This redemption
value cannot be "stated," It is necessarily uncertain. It may
be only eight and three-fourths cents (not in cash but in trad
ing stamps which will themselves be redeemable in cash only
upon presentation in amounts aggregating 25^* or over in re
demption value) ; or it may be some portion of $25 or $50 or
$500—depending upon what prize the purchaser wins and how
many filled cards he has to turn in to win one.

Clearly the department store is giving with the sale of its
merchandise a ticket or other device which entitles the purchaser
to a "thing of value" in exchange therefor, and while the "thing
of value" will consist of either cash or stamps redeemable in
cash, there is no compliance with the explicit provisions of sec.
1747m which permit trading stamps redeemable in cash in cer
tain cases.

That the giving of a card which does not at the outset entitle
the purchaser to exchange it for a "thing of value," but will
so entitle him when he has made sufficient purchases, is within
the ban of the trading stamp law would seem to be clear from the
language of the statute itself, and this department expressly so
held in an opinion given to the dairy and food commissioner on
July 26, 1922.* Possibly the giving of a card with a single hole
punched to indicate a single fifty cent purchase might not be
construed as a violation of the statute, because the card with a
single hole would not in itself entitle the purchaser to anything;
but certainly the punching of the last hole which makes the card
a complete evidence of the purchaser's riglit to "a thing of
value," and the giving of the card to the customer so punched,
does come squarely within the statute. The fact that the store

*Page 573 of this volume.



.' • ^ "• •4

Opinions op the Attorney-General 687

is apparently ready to give the blank cards freely to all who
apply, whether a purchase is made at the time or not, is quite

immaterial. As pointed out in the opinion referred to above the

"token, ticket, bond or other similar device" referred to in the
law is given to the purchaser when the blank card is punched or
marked by the dealer and handed to the purchaser. As a blank
card it is worthless and entitles the purchaser to nothing. The

value is given to it by placing the marks upon it or punching the
holes, and the act of giving the purchaser the card properly
punched or marked is the giving of the "token, ticket, bond, or
other similar device" within the meaning of the statute.

It is my opinion, therefore, that the scheme as presented in
the department store's advertising matter is a violation of the
statute. I am not passing upon the question whether the pro
vision for prizes to religious, fraternal or charitable organiza
tions would violate the statute if it stood alone. According to

an opinion given by Attorney General Blaine to the dairy and
food commissioner 011 June 13, 1919, VIII Op. Atty. Gen. 491,

it would not, because in that case, the prize would go to the or
ganization, a third party, and not to the person who dealt with
the store as a purchaser of goods. The same reasoning would
seem to apply if the purchaser were required to vote for some
individual other than himself. Here, however, the giving of a

prize to the purchaser himself, if he elects to enter his own name
on the voting card, is an integral part of the scheme, and it not
only comes within the language of the statute but it most clearly
offends against the spirit of the law as interpreted by our su

preme court in The Tradiiuj Stamp Ca^es, 166 Wis. 613. If the
giving of an ordinary trading stamp redeemable in merchandise
is calcaulated to

"tempt by a promise of a value greater than that of the article
and apparently not represented in its price, » * * and thus
by an appeal to cupidity lure to improvidence" (166 "Wis. 613,
623),

the present scheme, with its element of chance, and with the
size of the reward directly dependent on the amount of goods
purchased at the store as compared with the amount purchased
by all the other contestants, is a much more flagrant example of
the evil that the legislature sought to abate.

RMH
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Heal Estate—Sale of cemetery lot conveys interest in real
estate and hence cannot be conducted by unlicensed real estate
broker,

September 6, 1922.
Real Estate Brokers' Board.

In your letter of September 6 you ask whether a real estate
broker is required to have a license to sell lots in a cemetery.
Sec. 1636—225, Stats., requires a license of any person, firm or

•  corporation who

"for another, and for commission money or other thine of
value:

" (a) Sells, exchanges, buys or rents, or offers or attempts to
negotiate a sale, exchange, purchase or rental of an interest
or estate in real estate."

It is my opinion that the ownership of a cemetery lot clearly
carries with it an interest in real estate.

*  * As a general rule, one who purchases and has con
veyed to him a lot in a public cemetery does not acquire the fee
to the soil, but only the easement or Heense of burial therein.
*  *. * while a purchaser of a lot in a cemetery does not
acquire the fee simple title to the property, and must use it
subject to and in accordance with the reasonable by-laws and
rules of the managers of the company, yet he has a property right
in his lot which the law recognizes and protects from invasion,
whether it be by a mere trespasser or from the unauthorized
and illegal acts of the directors of the corporation itself." 5 R,
C. L. 245; Hollman v. Plattevillo, 101 Wis. 94.

"While, as noted, the rights of the lot owner are sometimes re
ferred to as a license or easement, and while a license properly
speaking is not an interest in lands (17 R. C. h. 566), it is clear
that the right of a lot owner is in reality much more than a mere
license. Among the distinguishing features of a license arc that
it ceases with the death of either party, that it cannot be trans
ferred by the licensee, that it is extinguished instantly by the
sale of the lands by the owner, and that it is not property which
will descend to an heir. 17 R. 0. L. 567. None of these char
acteristics apply to a cemetery lot. The rights of the lot owner
are not terminated by death and cannot be withdra^vn at the
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■will of the grantor. The lot descends to the heirs of the lot
O'wner upon his death. 11 C. J. 60. In my opinion, the sale of
a cemetery lot is clearly the sale of an interest in real estate,
and therefore a real estate broker cannot conduct such a sale
without a license from your board.
RMH

Navigable Waters—State Sovereignty—Water Powers—City
in Minnesota has no authority to erect dam on Wisconsin side of
St. Croix river, and, being foreign corporation, cannot be
granted permit therefor by railroad commission under water
power law.

September 7, 1922.
Railroad Commission.

You have asked my opinion as to whether, under the laws of
the state of Wisconsin, the city of St. Paul, Minnesota, has
authority to proceed with the erection of a dam for hydroelectric
development in that portion of the St. Croix river which is
within the state of Wisconsin. The occasion for your inquiry is
that, the city has applied to the federal power commission for a
license for the construction of such a dam, and the federal water
power act (act June 10, 1920, eh. 285, sec. 9, 41 Stats, at Large
1068) requires the applicant to present to the federal commis
sion

"satisfactory evidence that the applicant has complied with the
requirements of the laws of the State or States within which the
proposed project is to be located with respect to bed and banks
and to the appropriation, diversion, and use of water for power
purposes, and with respect to the right to engage in the business
of developing, transmitting and distributing power, and in any
other business necessary to effect the purposes of a license under
this Act."

Under sec. 1, art. II, of the constitution of Wisconsin, adopted
in conformity with the enabling act passed by congress and ap
proved August 6, 1846 (9 Stats. 56) the western boundary of
Wisconsin extends down the main channel of the St. Croix
river to the Mississippi. Under the established doctrine with
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respect to boundaries between states this means that the middle

of the main channel of the river is tlm state boundary line.
Minnesota V. Wisconsin, 252 (J. 8. 273, 281. Sec. 1.01, Wis.
Stats., reads as follows:

"The sovereignty and jurisdiction of this state extend to all
places within the boundaries thereof as declared in the con
stitution, subject only to such rights of jurisdiction as have been
or shall be acquired by the United States over any places
therein; and it shall bo the duty of the governor, and of ail sub
ordinate officers of the state, to. maintain and defend its sover
eignty and jurisdiction. Such sovereignty and jurisdiction are
hereby asserted and exercised over the St. Croix river from the
eastern shore thereof to the center or thread of the same, and
the exclusive jurisdiction of the state of Minnesota to authorize
any person or corporation to obstruct the navigation of said
river east of the center or thread thereof, or to enter upon the
.same and build piers, booms or other fixtures, or to occupy any
part of said river cast of the center or thread thereof for the
purpose of sorting or holding logs, is denied; such acts can only
be authorized by the concurrent consent of the legislature of
this state."

In line with the declarations contained in this statute, the
supreme court of Wisconsin held in Boh^rts v. FuUerton, 117
Wis. 222, 93 N. W. 1111, that as to any and all objects of a phys
ical character erected on the Wisconsin side of a boundary
river, the jurisdiction of the state of AVisconsin is complete and
exclusive as against the state of Minnesota, and that the pro
vision in the enabling acts of both Wisconsin and Minnesota for

the exercise of "concurrent jurisdiction" upon such boundary
waters has reference simply to jurisdiction over floatable objects.
The court said, pp. 225-227:

"It was competent for the national legislature, in the forma
tion of the states, to extend the laws of each for certain purposes
over territory of the other. That was done, the jiiri.sdiction on
boundaiy waters being extended as to each state from shore to
shore, while the boundary line between them was placed at the
main channel of the river. That necessarily forms the boun
dary between them as to sovereign rights of ownership. Sover
eign right as regards ownership of the bed of the Mississippi
river or anything permanently affixed thereto coincides with
territorial boundaries. Therein, as to everything of a tangible
character forming part of the land, whether above the water or
below the water, the jurisdiction of each slate is exclusive.
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''It has been decided in many jurisdictions, including that
of the supreme court of the United States, that 'concurrent juris
diction on the river' extends only to the water and to floatable
objects therein, not to bridges, dams, or any other objects of a
permanent nature. If any such object be located upon the Wis
consin side of the main channel of a boundary river so as to con
stitute a nuisance, it must, accordingly, be deemed not only
wholly within the territorial limits of Wisccnsin, but within its
exclusive jurisdiction. Mississipin c& M. J?. Co. v. Ward, 2
Black, 485; GUberi v. Mo/hie W. P. <& M. Co., 19 Iowa, 319;
Dunlielh D. B. Co. v. Duhuque Co., 55 Iowa, 558, 8 N. W. 443;
Buck V. Ellenbolt, 84 Iowa, 394, 51 N. W. 22; Iowa v. Illinois,
147 U. S. 1, 13 Sup. Ct. 239. The rule laid down in those cases
has been uniformly accepted by all courts as sound. The effect
thereof is that there is no such thing as concurrent ownership,
so to speak, of territory, or incidents thereof, between the shores
of a river divided by the boundary line between this state and
the state of Minnesota."

It being settled, therefore, that the bed of the St. Croix river
east of the center of the main channel is within the jurisdiction
of the state of Wisconsin so far as the erection of permanent
structures is concerned, it remains to be considered whether
this state has given its consent to the erection of a dam therein
by the city of St. Paul, or on the other hand, whether the erec
tion of such a dam is prohibited by legislation of this state.
Upon this point, the provisions of sec. 1.01, Stats., above

quoted, are clear. The right of the state of Minnesota to author
ize any person or corporation to build piers, booms or other fix
tures on the Wisconsin portion of the river is expressly denied,
so that the city of St. Paul cannot claim any rights under any
law of the state of Minnesota. Nor has any special act been
passed by the legi.slature of Wisconsin granting the city of St.
Paul the right to construct a dam in the St. Croix River. The
situation is, therefore, governed by the provisions of the Wis
consin water power act which consists of ch. 31, Wis. Stats. Sec.
31.01 of that act adopts the definition of "navigable waters"
contained in ch. 30, Stats., which is as follows (see. 30.01) :

"All rivers and streams which have been meandered and re
turned as navigable by the surveyors employed by the govern
ment of the United States, and all rivers, streams, sloughs,
bayous and marsh outlets, whether meandered or nonmeandered
which are navigable in fact for any purpose whatsoever are
hereby declared navigable to the extent that no dam, bridge, or
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other obstruction shall be made in or over the same without the
permission of the legislature."

The St. Croix River, of course, is navigable waters within this
definition. Recurring to the water power act itself, sec. 31.04
provides for the granting of permits by the railroad commission
for the development of hydroelectric power, and sees. 31.05, 31.06,
31.09 and 31.11 prescribe the procedure to be followed in the
granting of such permits covering both the construction of dams
and the development and disposition of the power created by
such dams. Sec. 31.23 makes it a penal offense to con.struct or
maintain any dam in navigable waters except as authorized by
law, and sec. 31.25 makes every dam constructed or maintained
in such waters in violation of the water power act a public nui
sance, the construction of which may be enjoined and the main
tenance of which may be abated by appropriate action at the
suit of the state or any citizen thereof.
Tour office advises me that no permit has been granted to the

city of St. Paul, under the water power act, for the construction
of a dam in the St. Croix River. For that matter, no provision is
made by the water power law whereby a city of another state
could be granted such a permit. Sec. 31.05 provides for the
granting of such permits to "any penson, firm, corporation or
municipality" but sec. 31.01 restricts the definition of "munici
pality" to towns, villages, cities or counties in "Wisconsin, and
restricts the definition of "corporation" to private corporations
organized under the laws of this state. Thus, neither private nor
public corporations of other states are aceorded the privilege of
obtaining permits for the construction of dams in the navigable
waters of Wisconsin.

It is my opinion, therefore, that the city of St. Paul has not
complied with the requirements of the laws of this state with
respect to the construction of a dam or the use of the water of the
St. Croix River for power purposes.
In the foregoing discussion I have assumed that the city of

St. Paul IS not the holder by assignment of any of the several
franchises that were granted by the legislature many years ago
to various individuals for the maintenance of dams in the St.
Croix River. Franchises thus granted by special act are not
abrogated by the water power law. In the case of the St. Croix
River, such special franchises were granted by ch. 224, Laws
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1882; eh. 215, Laws 1889 (as amended by ch. 478, Laws 1891);
ch. 446, Laws 1889; ch. Ill, La-^vs 1891; and ch. 24, Laws
1903. If it should develop that the city of St. Paul is claiming
as assignee of some one of these franchises, further consideration
would have to be given to the question of its rights under such
franchise.

As requested by you, I am sending a duplicate original of this
opinion to the federal power commission to be considered in con
nection with the application filed with that commission by the
city of St. Paul.
RMH

Mothers' Pensions—Child whose widowed mother is unable to
care for him and who is for that reason placed in home of grand
parent, acquires sufficient residence in grandparent's county to
authorize granting of mother's pension there.

September 9, 1922.

Board of Control.

You have asked my opinion upon a state of facts which has
been presented to you by the county judge of Green hake county.
It appears that the grandmother of three children has applied to
him for a so-called mothers' pension. The grandmother is a resi
dent of Green Lake County. The mother of the children is and
has been for over two years a resident of Fond du Lac county
and (for reasons not stated by the judge) is unable to take care
of the children. The father of the children is insane and is an
inmate of an asylum at Oshkosh. The grandmother has had the
children since June, 1921, and they have been well cared for in
her home, but she cannot support them without assistance. Upon
application of the mother, the county judge of Fond du Lac
county granted aid to the children some months ago, payable to
the grandmother in Green Lake county, but on August 1, 1922,
aid was discontinued, and the mother was advised by the county
judge of Fond du Lac county to apply to the county judge of
Green Lake county for further aid. The latter judge feels that
something ought to be done for the children but he does not
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believe he has jurisdiction to grant them aid because they are
not residents of Green Lake coimty, their residence being in law
that of their parents.

The so-called mothers' pension law is sec. 48.33, Stats. It
provides that where a child is dependent upon the public for
proper support, or the interest of the public requires that such
child be granted aid, the facts may be brought to the attention
of the juvenile or county judge "of the county in which such
child resides," and after investigation he may grant aid on
behalf of such child to his mother or grandparent or other per
son having his care and custody. One of the conditions of
granting the aid is that the mother or grandparent or other
person having custody must have been a resident of the county
for at least a year prior to the application. Thus the statute
expressly makes residence within the county a jurisdictional
condition in the case of the mother or grandparent, and it im-
pliedly makes residence on the part of the child also a juris
dictional condition. Previous attorneys general have so held
and their construction of the statute is believed to be correct.
VII Op. Atty. Gen. 332, VIII Op. Atty. Gen. 43.

Therefore, if the children in question do not reside in Green
Lake county within the meaning of sec. 48.33, no aid can be
granted to their grandmother on their behalf. This would result
in a very unfortunate situation, because clearly no aid could
be granted on their behalf to their mother in Pond du Lac county
because they are not living with her, and no aid could be granted
to the grandmother in Fond du Lac county because she is not
a resident of that county. The facts stated by the county judge
demonstrate that the case is a very appropriate one for the
giving of aid, and it would seem most unjust if, by a strict
application of the rule that the child's residence follows that of
the parent, these children should be deprived of the aid that they
so clearly need.

The rule just referred to, however, is not a universal one.
Whether it should be applied in any given situation depends
largely on the nature and purpose of the statute that is being
administered. That the mothers' pension law is of the class
of legislation that should be liberally rather than strictly con
strued in order to accomplish the objects of its creation is quite
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apparent. As Attorney General Owen pointed out in one of his
earliest opinions dealing with this law, it was passed

"in response to a rapidly crystallizing public sentiment that the
state should not only take a human interest in the present wel
fare of children so situated, but that the interest which the state
has in them as future citizens justifies it, as a plain business
proposition, in doing whatever may be necessary to promote their
development into good and useful men and women, saving them
from future delinquency and dependency." IV Op. Atty. Gen.
10.39,1041.

In State v. Thayer, 74 Wis. 48, the supreme court dealt with the
question of the "residence" of a child whose father had aban
doned the family and whose mother, a school teacher, being
unable to provide a home for the child in the city of her employ
ment, placed him in the care of a person not related to the
family at all. The school authorities of the village in which the
home had been found for the child refused to admit him to the
public school on the ground that he was not a resident of the
village, his residence being asserted to be legally that of his
mother. The supreme court held the action of the school author
ities unauthorized, although the statute (sec. 462, Ann. Stats.
1889) clearly covered only children "residing in the district."
Upon this point, the court said, p. 58:

#  * To establish the rule that a minor cannot have a
residence for school purposes other than that of his parents
would in many cases deprive such minor of all beneht ot sucli
schools. When a minor has poor parents, the poverty ot the
parents renders it absolutely necessary, in many cases, that a
home for the minor children should be found in places dilterent
from that of the parents; and under the construction insisted
upon by the learned counsel for the relator, such unfortunate
children, for whose benefit our free schools were especially in
stituted, would be deprived of all benefit of them. Such con
struction of the law would be against its beneficent spirit, and
should not prevail unless the language is so clear that no other
can be given to it."

In my opinion, the same reasoning applies to the mothers'
pension law as to the school laws. To adopt the strict law of
domicile in determining whether a child "resides in a county
would in many cases defeat the beneficent purpose of the law.
However, in applying the more liberal rule that was adopted in
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the Thayer case note should be taken of the limitation stated in
that case, viz., that if the removal of a child to a particular
locality is for the purpose of taking advantage of the school fa
cilities there, he acquires no residence in that locality. Like
wise, if the presence of the children in Green Lake county in the
present case was for the purpose of obtaining the mothers' pen
sion, the court would not be justified in finding that the children
were residents. I do not understand from the statement of facts
made by the county judge that such is the situation, and there
fore, I am of the opinion that he may lawfully determine that
both the children and the grandparent reside within Green Lake
county, and may therefore grant aid to the grandparent on
behalf of the children.

RMH

Approprmtions and Expenditures—Wisconsin Veterans*
//omc—Heating plant at Wisconsin veterans' home is owned by
state and is therefore subject to state coal purchase law sec
.34.02 (14), Stats.

September 9,1922.
Honorable J. G. D. Mack,

State Chief Engineer.

In your letter of August 25 you ask whether the Wisconsin
veterans' home at Waupaca is subject to the provisions of the
coal purchase law, which is sec. 34.02, subsec. (14), Stats. That
law provides that the state chief engineer is exclusively author
ized to

"select, purchase and test all coal and other solid fuel necessary
to properly and efficiently operate each state owned or operated
heating or heating and power plant wherein the annual require
ment is m excess of fifty tons of such fuel."

As pointed out in an opinion written by Attorney General
Owen in 1916 (V Op. Atty. Gen. 360) the real estate of the Wis
consin veterans' home passed into the ownership of the state of
Wisconsin by virtue of'ch. 264, laws of 1889. Ch. 393, laws of
1891, which continued in effect until 1913, and then was super
seded by see. 1529fl—1, Stats. 1913, now numbered sec. 45.08,
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provided and still continues to provide that the title to any
additional land purchased with moneys at any time appropriated
by the state to the veterans' home shall vest in the state. There
fore, it is clear that the land on which the heating plant is located
is the property of the state unless it happens to have been pur
chased subsequent to 1889 with moneys obtained from some other
source than a state appropriation. Assuming that the latter
is not the ease, then the heating plant machinery as well as the
land on which the building stands is owned by the state, as such
machinery in the case of an institution of this kind would clearly
constitute a fixture and become a part of the realty. State ex rcl.
Gisholt Machine Company v. Norsman, 168 Wis. 442; Aorthwest-
ern Lumber and Wrecking Company v. Parker, 145 N. "W. 964
(Minn.); note 1 B. R. C. 972. The coal purchase statute ex
pressly covers all heating plants that are either owned by the
state or operated by it. Once it is established that the plant in
question is owned by the state, whether operated by it or not,
it follows that the coal purchase statute applies to the plant in
question. You call attention to the fact that the appropriation
for the Wisconsin veterans' home does not contain any express
provision for the purchase of coal such as is customarily found
in the appropriations for other state institutions. The reason
for this undoubtedly is that the appropriation to the home is
made on a per capita basis depending on the number of inmates
and employes rather than a lump sum basis. However that may
be, the language of the coal purchase statute so clearly includes
all state owned heating plants that it is unnecessary to resort to
any other statute to determine how it should be construed.

If it should happen to be a fact that the heating plant is lo
cated on land which was acquired subsequent to 1889 out of
funds not appropriated from the state treasury, I shall be glad
to re-examine this question upon receiving a complete statement
of facts.

RMH
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Agriculture—Dairy and Food—By-products—Sec. 1492a& 2.
Stats., prohibiting act of returning creamery or cheese factory
by-products to farm unless properly treated, applies to farmer
who actually returns by-product to farm, not to creamery
operator who merely delivers it to farmer.

Said section does not apply to by-products of condenseries.

Honorable J. Q. Emery,
Dairy and Food Commissioner.

September 12,1922.

In your letter of September 11 you ask my opinion as to who
is amenable to prosecution under sec. 1492a&—2, subsec. (1),
which reads as follows:

"No bj'-products of any creamery or cheese factory shall be
returned to any farm or feeding station for animals unless such
by-products shall have been treated in accordance with the rules
and regulations of the live stock sanitary board for preventing
the spread of contagious or infectious diseases of animals. It
shall be the duty of the dairy and food commissioner by himself,
his assistants, chemists, inspectors, or agents, to enforce the
provisions of this subsection."

It is my opinion that the person who is subject to prosecution
in case of violation of this statute is the person who actually
returns the by-product to the fai'in or feeding station. My
undei standing is that the operator of the creamery or cheese
factory merely takes out of the whole milk tlie portions that he
requires and then delivers the residue, whjeh is the by-product
referred to in the statute, to the person who brought the whole
milk to him. The latter person may take the by-product back
to the farm or may take it anywhere else he chooses. If he re
turns it to the farm or a feeding station he violates the statute
unless the rules of the live stock .sanitary board have been com
plied with. The creamery or cheese factory operator who merely
delivers it to him does not, in my opinion, violate the statute.
You also call attention to the regulations of the live .stock sani

tary board which provide that "all by-products of creameries,
skimming stations, cheese factories or condenseries" shall pass
through a certain designated process before being returned to
any farm or feeding station. You ask whether this regulation
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names a different offense than that referred to in the statute and,

if so, who is amenable to prosecution for violation of the regula
tion.

The regulations of the live stock sanitary board cannot add
to the offense named in the statute. All that that board has
authority to prescribe is regulations for treating by-products of
the two particular industries—viz., creameries and cheese fac
tories—named in the statute. The regulation in question pur

ports to apply not only to creameries and cheese factories, but to
skimming stations and condenseries. A skimming station, if
employed in the skimming of milk for a creamery or cheese fac
tory, is within the purview of the statute, because in such a case
the skimmed milk is a by-product of a creamery or cheese factory.
If, however, it is a station at which milk is skimmed for the
purpose of some other industry than a creamery or cheese fac
tory, it is not withiu the statute, and the inclusion of such skim
ming stations in the regulations of the live stock sanitary board
is mere surplusage and should be disregarded.
As to condenseries, I do not believe they are included in the

term "creamery" as used in the statute. A creamery, as the
supreme court of Illinois said in Elgin Butter Company v. Elgin
Creamery Company, 40 N. E. 616, "is simply a place where but
ter is made." I have not found any judicial definitions of the
term other than the one just quoted, but the treatment of the
term in the dairy and food statutes of this state clearly shows a
legislative appreciation of the distinction between creameries and
condenseries. In various statutes reference is made to "cream
eries, cheese factories or milk condensing factories," (sees. 68.12,
4607&—7) or to "creameries, cheese factories or condenseries"
(sec. 1410ffa.), showing that in the legislative mind the term
"creamery" does not include condenseries; and in sec. 1410?>—5
we find condenseries treated as an entirely distinct industry in
the matter of licensing and regulation. The statute which we
have under consideration, sec. 1492ah—2, is a criminal statute
and its meaning cannot be enlarged by liberal construction. In
my opinion it does not cover condenseries, and therefore the
reference to such establishments in the regulations of the live
stock sanitary board is m;ere surplusage and imposes no duty
upon you in the matter of enforcement.
RMH



Opinions of the Attorney-General

Banks and Banking—Resolutiou of board of directors of bank

authorizing temporary loan from another bank under provisions
of sec. 2024—36, Stats., may state amount of loan at "not to
exceed certain sum; but statute requires separate resolution
for eacli loan.

Although not expressly required by statute, rediscounting of
its negotiable notes by bank should also be authorized by resolu
tion of directors.

September 14,1922.
Honorable Marshall Cousins,

Commissioner of Banking.

Sec. 2024—36, Stats., is as follows:

No bank or bank officer shall give preference to any depositor
or creditor by pledging the assets of the bank as collateral secu-
rity; provided, that a state bank may deposit with the treasurer
of the United States so much of its assets not exceeding its cap
ital and surplus as may be necessary under the act of congress,
approved June 25, 1910, and all amendments thereof, to qualify
as a depository for postal savings funds and, during the period
of the present war and for one year thereafter, other government
deposits; and provided, that any hank may borrow money for
temporary ptirposcs, and may pledge assets of the hank not ex
ceeding fifty per cent in excess of the amount borrowed as col
lateral seciirity therefor; hut it shall be unlawful for any bank
to borrow money unless a resolution stating the amount, naming
the bank from which it shall be borrowed, and designating two
oncers to sign the promissory note evidencing such debt, shall
have been duly adopted by the board of directors and spread of
record in the minute hook. Provided, that whenever it shall
appear that a bank is borrowing habitually for the purpose of
reloaning, the commissioner of banking may require such bank
to pay off such borrowed money. Nothing herein contained shall
prevent any bank from rediscounting in good faith and in
dorsing any of its negotiable notes. It shall be unlawful for any
bank to issue its certificate of deposit for the purpose of borrow
ing money. 2s either shall any bank make partial paj'ments upon
certificates of deposit."

By your letter dated August 31, and the enclosures therein
referred to, you ask for a construction of that part of said sec
tion which you have italicized as quoted, and for an opinion as
to whether a form of resolution proposed to be recommended by
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you to the state banks for adoption by them in availing them
selves of the authority granted by that section, both as to bor
rowing money for temporary purposes and pledging assets as
collateral security therefor and as to rediscounting of negotiable
notes held by such banks, meets with the requirements of the
statute.

You say that you have been asked a number of times during
the past few months by banks in the larger cities, such as Chi
cago, Minneapolis, Milwaukee, and St. Paul, as to whether your
department has prescribed a form of resolution for the use of
banks, authorizing temporary borrowing of money; that your
department has never prepared or prescribed a form, and that
consequently several of the larger banks furnishing accommoda
tions to the smaller banks by loaning them money from time to
time have prepared resolutions which they require shall be
adopted by the borrowers; that it seems very desirable that a
common form be used by all banks.

You enclose a copy of a letter of Russell Jackson, attorney for
the Second Ward Savings Bank of Milwaukee, to you, dated
April 24, 3922, discussing the provisions of the statute quoted,
and a copy of the form of resolution prepared by him and pre
scribed by said Second Ward Savings Bank, for the use of banks
borrowing from it under said provisions.

It appears from Mr. Jackson's letter that, as he construes the
statute in question, it requires the adoption by the borrowing
bank of a separate resolution for each loan or renewal thereof,
and that such resolution shall specify the specific or exact amoimt

to be borrowed, in order to safely preserve to the loaning bank
the preference to be had by the strict compliance with the
statute, and that he questions the form of the resolution prepared
by you by which two of the officers of the bank, to be named
therein, are given the authority to borrow money temporarily on
behalf of the bank "from-time to time" in an amount "not to

e.xceed" at any time a certain specified sum.
The statute as originally enacted, as a part of the state banking

system, by ch. 234, laws of 1903, did not contain the requirement
that authorization of temporary loans shall be made by resolu
tion of the board of directors, stating the amount, naming the
loaning bank, and designating the officers to sign the note. That
requirement was added by ch. 749, laws of 1913.

40
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It may often happen that at the time of the adoption of the
resolution authorizing a loan for temporary purposes a certain

amount may be needed by the bank, but that before the loan is

consummated payment of or on existing obligations to the bank

may be made which would materially reduce the amount needed
as a loan. A construction of the statute which would require the

bank to make a loan for the whole amount authorized, notwith

standing the fact that conditions have changed roducifig the

amount needed, or to call another meeting of the directors to

rescind the first resolution and adopt another authorizing a

lesser amount, should, in my opinion, be avoided, if possible.

The board of directors can not always be called together on short

notice, and a fair amount of discretion consistent with the law

must necessarily be reposed in the officers of the bank having
direct charge of the details of the business and acting under the
authority of the directors.

I am convinced that Mr. Jackson's construction of the statute

is too narrow as far as that construction would require the reso
lution to state the exact amount to be borrowed and would pre
vent the authorized officers of the borrowing bank from borrow
ing a lesser amount than the sum authorized by the resolution to
be borrowed. In my opinion, it is entirely competent for the
resolution to specify the amount to be borrowed at not to exceed

a certain sum, and that, so long as the amount borrowed under
the authority of such a resolution does not exceed the maximum

amount so authorized, the loan would be as valid and the loaning
bank protected as fully as if the resolution stated tlie precise
amount of the loan. See Maxcy v. Oskkosk, 144 "Wis. 238,
265-269.

Were it otherwise, a borrowing bank could accomplish prac
tically the same result as that given by the broader construction
by executing its note for the precise sum authorized and then

immediately paying thereon an amount which would reduce the

indebtedness to the amount, actually needed. It would, however,
be out the internal revenue tax paid on the excess. A construc
tion which would require such a circumlocution would seem to
lead to an absurdity and should not be adopted.
I agree, however, with Mr. Jackson, that the spirit as well as

the letter of the statute requires a separate resolution authoriz
ing each loan. It is a familiar rule that in construing a statute
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the object sought to be reached by it, or the mischief it was

intended to prevent, is the most important consideration in ascer
taining the legislative intent. Obviously the object sought to be

attained and the mischief intended to be prevented by the origi

nal enactment of the statute was to prohibit a bank from giving

a preference to its depositors or creditors by the unlimited pledg
ing of its assets, and, by the amendment of 1913, to discourage

liabitual borrowing and pledging of assets by banks, under the

special authority granted, by requiring the board of directors to

act by formal resolution in the manner prescribed whenever a

temporary loan may be necessary. As Mr. Jackson says, bv

requiring a separate resolution

"for each loan or renewal the matter is kept constantly before
the directors, whereas if repeated borrowing is left in the dis
cretion of the officers named in the resolution, the matter is apt
to be overlooked by the directors and the practice become
habitual."

The purpose of the statute is indicated by the authority given to
the commissioner of banking, whenever it appears that a bank is
habitually borrowing for the purpose of reloaning, to require
such bank to pay off such borrowed money.

As to that part of the proposed form of resolution relating to

rcdiscounting by banks of its negotiable notes, I concur with
what you say in the exi)lanatory notes annexed thereto to the
effect that although the statute does not expressly direct that
the board of directors shall authorize the placing of rediscounts,
yet, since rediscounting of its paper involves the credit and

creates a liability of the bank, such transactions should be under

the control and supervision and authorized by resolution of the
directors as much as the ternporary borrowing of money. It is

true that in the one case the bank's liability is limited by the

amount of the obligation, while in the other there may be a
pledge of assets in addition to the amount of the obligation; but

that fact ought not to be regarded as any reason for the claim
which you say is made in some banks by the officers that they

arc not required to have the authority of the directors for bor
rowing money through rediscounting. The board of directors is
the governing body of the bank. The power and authority of

the officers, apart fi-om that conferred by law or the charter of
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the bank upon them, as, such, is that only which is given or dele

gated to them hy the directors.

I suggest the following somewhat simplified form of resolu
tion, covering the statutory requirements as herein construed,
as a substitute for that part of the fbrm you submit which re

lates to temporary loans:

Resolved, That this bank borrow for temporary purposes
not to exceed dollars from the

Bank of state of for not

to exceed six months at an interest rate not exceeding ....
per cent per annum, and pledge assets of the bank not ex
ceeding fifty per cent in excess of the mount borrowed as
collateral security therefor, if required by said.
Bank; and that the president, or vice-president, and the
cashier be, and they are hereby designated as the two
officers to sign the promissory note evidencing such debt,
and to negotiate such loan, and pledge such assets, for and
on behalf of the bank, on such terms not inconsistent here
with a.s they may obtain,

FEB •

Elections—Nomination papers filed after primary election hy

independent candidate for state senator in district comprising
two counties are not required to have signers from both counties.

September 14, 1922.

Honorable Elmer S. Hall,

Secretary of State.

In your letter of September 13 you ask whether nomination

papers filed subsequent to the primary election, pursuant to
sec. 5.26, Stats., by an independent candidate for state senator in

a district comprising two counties, are required to contain
names from both eormties. I find no such requirement stated in

the statute. It simply provides:

"Such nomination papers shall be signed * * * jf for a
candidate to be voted for throughout a county, district, or other
division less than the state, * * * by at least three per
centum and not more than five per centum of the whole number
of electors voting therein for governor at the last preceding gen
eral election, but in no case by less than fifteen voters."
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What is required is signers representing three to five per cent of
the last gubernatorial vote in the district, and there is no speci

fication as to the part of the district that the signers must come

from. This statute is entirely independent of, and is not in any

way controlled by, the statute regulating the filing of nomina
tion papers before the primary, which requires signers from

at least one-sixth of the election precincts of the district. Sec.

5.05 (6). Your inquiry is therefore answered in the negative.

RMH

Marriage—Publie Officers—County clerk may issue marriage
license notwithstanding applicant's inability to answer all ques

tions.

September 15, 1922.

Henry J. Bohn,

District Attorney,

Baraboo, Wisconsin.

You submit for an opinion a letter written by F. A. Cooper,

county clerk of Sauk county, in which he says that a certain
woman, who is desirous of obtaining a marriage license, can
give only her name, residence, age and color. The question
presented is:

"How far short of complete answers to all questions can be
accepted by me as a legal compliance with sec. 2339«—i?"

Sec. 2339«—4, Stats., is as follows:

"No license shall be issued luiless both of the contracting par
ties shall be identified to the satisfaction of the proper county
clerk, who shall further require of the parties, either separately
or together, a statement under oath relative to the legality of
the contemplated marriage; the date of same; the names; rela
tionship, if any; age; nationality; color; residence and occupa
tion of the parties; the names of the parents, or guardians, of
such as are under the age of legal majority; any prior marriage
or marriages of the parties, or either of them, and the manner
of the dissolution thereof; and if there be no legal objection
thereto, such county clerk shall issue a marriage lieense in the
form hereinafter prescribed. Or the parties intending marriage
may, either, separately or together, appear before any officer
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authorized by law to administer oaths in the county (whether in
this or in any other state) wherein either of the contracting
parties resides, or in the county where the marriage is to be per
formed, who shall require of them a statement under oath as
above provided; and such statement, having been duly subscribed
and sworn to and tlu^ parties having been duly identified, shall
be forwarded to the proper county clerk, who, if satisfied after
an examination thereof, that the same is in proper legal form,
and that no legal objection to the contemplated marriage exists,
shall issue a license therefor."

To some of the questions the applicant could properly answer
"I don't know" and the license could still be issued. For in

stance, the fact that the woman does not know her nationality is
no reason for denying her the privilege of marrying in Wiscon
sin. On the other hand, her inability to recall whether she had

any prior marriages might be a reason for refusing her per
mission to marry now.

The statements required of the applicant are for the purpose
of convincing the county clerk that there is no legal objection to
the marriage. The fact that the applicant's answer to some

questions discloses a lack of knowledge does not prevent the
county clerk from issuing the license, provided such answer
could logically be given without indicating dishonesty or imbe
cility.
ML

Education—Puhlic Officers—Resignations—School Board-—
Resignation of city officer is not effective until presented to per
son or board designated by statute, but when so presented it
requires no acceptance.

Appointments to fill vacancies in elective school board, other
than in school district, are made by majmr and confirmed by
council.

September 15, 1922.
Honorable John Callahan,

State Superintendent of Puhlic Instruction.

You have asked my opinion as to certain matters arising out
of the resignation of a member of the school board of the city of
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Portage. It appears that under the special charter of that city

(which under see. 62.01, Stats., continues in effect as to all offices,

terms of office, and manner of selecting officers until changed by

ordinance) the city has an elective school board, one member

being elected from each ward. One member of the board pre

sented his resignation to the president of the board in July, but

the board has not accepted the resignation as yet.

1. Is this person still a member of the board with the right to

act with the board in all matters relating to the management of

the city schools?

Sec. 17.01, subsee. (8), Stats., provides that the resignations
of elective city officers other than the mayor and aldermen shall
be presented to the mayor, and subsee. (13) of the same section

provides that resignations shall take effect, in the case of an

officer whose term of office continues by law until his svrccessor

is chosen and qualifies, upon the qualification of his successor;
in the case of other officers, at the time indicated in the written
resignation, or if no time is therein indicated, then upon delivery
of the written resignation to the officer authorized to receive it.

The Portage city charter (ch. 132, laws of 1882, as amended by
ch. 77, laws of 1887) provides that all elective officers except
justices of the peace, aldermen and school commissioners shall

hold office for one year and until their successors are elected and
qualified, and that school commissioners shall hold their offices

for a term of two years. This would seem to definitely negative

the idea that a school commissioner holds office until his successor

is elected and qualified, and therefore under sec. 17.01 (13) the
resignation of a school commissioner becomes effective as soon

as presented to the proper officer, unless a later date is specified
in the resignation itself. Here, however, it appears that the

resignation was presented to the president of the school board,

while the statute requires it to be presented to the mayor. There

fore, it is my opinion that the resignation, not yet having been
presented to the proper officer, has not taken effect and the indi
vidual in question is still a member of the board.

2. Does the duty of accepting this resignation rest upon the
members of the board or upon the mayor ?

As already pointed out, the statute requires the resignation to

be presented to the mayor and it takes effect upon such presenta-
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tion unless a dil¥erent date is specified in the resignation itself.

Therefore, no acceptance by anyone is necessary.

3. Is the appointment to fill the vacancy made by the mayor

or by a majority of the members of the board of education?

The Portage charter as amended by ch. 77, laws of 1887, pro

vides that the city council shall make appointments to fill vacan

cies in the board of education. Hec. 17.26, Stats., however, pro

vides that vacancies in boards of education operating' under the

general law or under special charters, where such boards are

elected otherwise than at an annual school district meeting, shall
be filled by appointment by the mayor subject to confirmation

by the council. Sec. 17.29 provides that the provisions of ch. 17

shall supersede all contrary provisions in either the general law
or special acts. Therefore, the provisions of the Portage charter

as to the method of filling vacancies are no longer operative, and

since the elections to the Portage board of education are made
otherwise than at an annual school district meeting, it follows
that vacancies must be filled by appointment by the mayor,
subject to confirmation by the council.

RMH

Elections—Candidate for nomination by political party for
any office who receives percentage of votes required by sec. 5.17,
Stats., is entitled to have his name placed on official ballot at
genei-al electiorr as candidate of his party even though candidates
for other offices on same party ticket fail to secure required per
centage.

September lo, 1922.
Honorable Elmer S. Hall,

Secretary of State.

In your letter of September 14 you state:

"We are receiving inquiries as to whether a candidate on the
Democratic ticket for member of the house of representatives,
who secures the percentage of votes required by sec. 5.17, Stats.,
can be certified for a place on the official general election ballot
even though the candidates for state officers on said ticket fail
to secure the required percentages,"

and you ask to be advised in the matter.
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Siibscc. (1), sec. 5.17, Stats., is plain and unambiguous, is
not open to construction and admits, in my opinion, of but one

answer to the question.

Such a candidate is the candidate of the Democratic party,
and his name must be placed on the otficial ballot at the coming

election as such.

FEE

Intoxicating Liquors—Moonshine—Possession of moonshine is
prohibited by see. 1543, subsec. (32), subd. (d). Stats.

Conviction for second offense under sec. 1543 (32) can be se

cured only by allegation and proof of former conviction.
Conviction for possession of moonshine on specific day will

bar second conviction for same day unless complaint in first

conviction specifies time of day, so as not to overlap time in

which second offense has been committed. •

September 18, 1922.

D. .K. Allen,

District Attorney,
Oshkosh, Wisconsin.

In your letter of September 16 you ask whether the Severson

act prohibits the possession of moonshine whiskey. Subd. (d),

subsec. (32), sec. 1543 contains the following:

*  * The possession of any still or other contrivance
used or capable of being used for the distillation of alcoholic
liquors without a permit as provided in the 'National Prohibition
Act,' or the possession of any mash from which distilled liquor
is customarily made, or the possession of any privately manufac
tured distilled liquors without such permit is hereby prohibited,
and the possession of any such still, mash, or liquor shall be
prima facie evidence of unlawful manufacture of liquor."

Privately manufactured distilled liquor is what is commonly
known as 'moonshine' and it is expre.ssly prohibited by the

above statute.

You also submit the following:

"At noon on a certain day our officers raided a saloon licensed
for the sale of non-intoxicating liquors. On the person of one
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of the proprietors they found a bottle of moonshine whiskey.
Both proprietors were charged with unlawful possession in a
licensed place, both pleaded guilty and each paid his fine, several
days later. Later in .the evening of the same day the officers
raided the place again and found one of the proprietors with
moonshine whiskey in his hands. They were again arrested and
charged with unlawful possession in a licensed place. They have
moved to quash tlie information because they claim it charges the
same offense on the same day. You will uifderstand, however,
that the second information charges that the offense described is
a second offense."

You inquire whether the second information is good.

Subsec. (32), sec. 1543, provides in part as follows:

"Any person violating any of the provisions of this chapter
for which specific penalty is not prescribed, * * * for any
second or subsequent offense shall be fined in addition to the
costs of the ease not less than two hundred dollars nor more than

two thousand dollars and be imprisoned in the county jail not
less than one month nor more than one year."

Our court had under consideration the construction to be

placed upon this statute in the case of State v. Fault, 189 N. W.

274. It was held there that it was necessary to allege a prior

conviction in the information. The case of Paeiz v. State,

129 AVis. 174, was followed and the same interpretation given to

this statute as was given to see. 1550, Stats. 1898, in the Paetz

case where the word "conviction" was used instead of "offense."

In the Paetz case it was held, p. 177:

"* * * Since a greater punishment is imposed upon a
second conviction, prior conviction was an essential element of
the offense in a prosecution for a second offense."

In the facts stated by you no such allegations can be made in

the complaint or information, for the reason that when the

second offense was committed no prior conviction was had for
a similar offense. No former conviction can be proved at the

trial.

The question whether tlie parties can be convicted of a similar

offense on the same day has had careful .consideration by me and
in the brief space of time in which T had to investigate the ques
tion. T believe that no such conviction can be had. It is well

established that a conviction for making a .sale on Sunday in
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contravention of a statute prohibiting sales on that day is a bar

to a subsequent prosecution for making other sales on the same

day or on anj- other Sunday covered by the former indictment
(16 C. J. 268 and cases cited in notes 77 and 78; 17 Am. and Eng.

Ency. of Law 604 and cases cited under note 1). Unless the

complaint charging the first offense is specific as to the time of

the day in which it is charged, so as to make it clear that it does

not overlap the time in which the second offense has been com

mitted, 1 am of the opinion that the former conviction may bd
interposed as a bar to a subsequent prosecution.
JEM

Elections—Comity party nominees who receive statutory
primary vote are entitled to be placed on election ballot as party

nominees even thougii candidates of that party for state offices

fail to poll sufficient votes for nominaton as party candidates.

September 18, 1922.
L. \V. Bruemmer,

District Attorney,
Kewaunee, Wisconsin.

You inform me that candidates for office on your county

ticket received a sufficient number of votes under the law to

permit their names to be placed as party candidates upon the
Democratic ticket, but desire my opinion as to whether the

failure of the Democratic state ticket to receive a sufficient num

ber of votes to nominate them as party candidates for state

office in any way affects the right of countj' candidates who
have received a sufficient number of votes to have their names

placed upon the ballot as nominees of the Democratic party in

the November election.

Your que.stion is answered in the negative by sec. 5.17, Stats.:

"If all candidates for nomination for any one office voted for
on any party ballot shall receive in the aggregate ten per cent or
more of the vote cast for the nominee of such party for governor
at the last general election, the person receiving the greatest
number of votes at such primary election as the candidate of
such party for such office, shall be the candidate of that party
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for such office, and his name as such candidate shall be placed
on the official ballot at the following election."

Unofficial returns indicate that Democratic candidates for

nomination to state offices did not poll a sufficient number of

votes to entitle tliem to nomination as party nominees, but that

does not affect the right of candidates for county offices on the

Democratic primary ballot. Every candidate for county office

on the Democratic primary ballot who received the highest vote

cast for such office is, if his total vote is ten per cent of the vote

cast in his county for the Democratic nominee for governor in the
November, 1920, election, the candidate of the Democratic party

for such county office, and he is entitled to have his name placed
on the official county ballot as the Democratic nominee at the.

coming election. Likewise the candidate for county office in the

Democratic primary who received the highest vote for such

office, if he and his opponents polled ten per cent or more of the

vote cast for the Democratic nominee for the 1920 election, is
the candidate of that party for such office and entitled to have

his name placed on the official ballot in the November, 1922,
election.

Any contention that the right of county candidates is affected

by the right of state candidates to receive a sufficient vote must
be due to a failure to consider the words underlined in the

section.

"WJM

Bonds—Ednication—School Districts—School district cannot,
under present laws, legally issue bonds for purpose of refunding

previously issued bonds, unless latter were issued prior to 1913
and district inadvertently failed to provide direct annual tax or
sinking fund to pay them, principal and interest, as they fall due.

September 18, 1922.
Honorable John Callahan,

State Superintendent of Public iTistruction.

In your letter of September 14 you state r

"A certain school district in the state finds that they have
maturing in February, 1923, bonds amounting to $13,000. The
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school district desires at a specially called meeting to provide
for the issuance of bonds for the purpose of refunding this in
debtedness. Can this district proceed legally to issue such
bonds?"

In my opinion, unless the bonds sought to be refunded were
issued prior to 1913, and the school district inadvertently failed
to provide a direct annual tax or sinking fund to retire them
as they fall due, it cannot legally issue bonds to" refund the bonds
in question.

You refer to sec. 40.11, Stats. 1919, under which (and under
the law as it stood for many years theretofore) a school district
was authorized to borrow money for the purpose of refunding its
indebtedness, was expressly repealed by ch. 576, laws of 1921,
which created ch. 67, Stats. That chapter went into effect
January 1, 1922, and it explicitly prohibits any municipality,
including school districts, from issuing bonds for any other pur
pose or in any other manner than is provided in said chapter
—sees. 67.03, subsec. (1), and 67.05, subsec. (11). Bonds for
certain purposes enumerated in subsec. (8), sec. 67.01, are ex
cepted, but these exceptions do not affect your question.
As far as school districts are concerned, the only provision

now in the statutes for refunding bonded indebtedness is said
subsec. (8), sec. 67.04, which authorizes the issuing of bonds "for
refunding of any bonds issued prior to 1913 in cases where"
such school district "has inadvertently failed to provide a direct

annual tax or sinking fund sufficient to pay the indebtedness,
principal and interest as they fall due.'' The intent of the
legislature to cut off all power to issue refunding bonds except
in the situation mentioned is clear by the repeal of said sec.
40.11, Stats. 1919. In the reviser's notes to subsec. (4), sec.
67.10, created by sec. 3, Bill No. 23, S., 1921 legislature (which
became said eh. 576) it is said:

"It has been assumed that the act referred to of 1913 [ch. 607]
was intended to abolish all refunding bonds and, acting on that
view, no provision has been made in this chapter for refunding
operations by school districts."

Loans from the state trust funds to be used in refunding their

indebtedness may, I think, still be obtained, under the provisions
of ch. 25, Stats., by school districts.
FEB
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University—Tuition—Nonresident is exempt after four years'
academic residence.

September 19, 1922.

Honorable M. E. McCaffrey, Secretary,

Board of Eegcnis,

..University of Wisconsin.

You inquire whether a student who has paid nonresident tui
tion for four years and later establishes a residence in another

state should be required to pay nonresident fees upon re-entering
the university.

See. 36.16, among other things, provides:

"Any student who shall have been a resident of the state for
one year next preceding his first admission to the university, or
any student whose parents have been bona fide residents of
this state for one year next preceding the beginning of any se
mester for which such student enters the university, shall be
entitled to exemption from fees for tuition, but not from inci
dental fees in the university. Any student who sliall not have
been a resident of the vState for one year next preceding his first
admission to the university, except as above provided, shall not
be exempt from payment of the tuition fees untU he shall have
attended the university for four academic years; » # # /»

Under the present provisions of the statute governing non
resident tuition at the university, a student residing in a state
other than Wisconsin who has attended the university for four

academic years is thereafter exempt from tuition while he pur
sues further studies in the university. It is not necessary that
he be an actual resident, of the state during any part of the four

academic years, nor is there any limitation placed upon the time
within which he must re-enter the university after having con
cluded Ills four years of academic residence at the university.
It is immaterial whether his actual residence upon re-entering
the university is in the same foreign state in which he resided
during his four years of academic residence.,

WJM
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Corporations—University—Regents - of university have no
statutory authority to lease university grounds to private cor
poration for erection of dormitories.

Legislature could constitutionally authorize such lease and
could also provide for leasing of such dormitory buildings to
university, but could not agree to pay rental that would, over
series of years, vest title to building in state.

Various plans discussed for acquisition of such building by
state without incurring debt in violation of state constitution.

Securities of corporation owning such building and leasing it
to state Avould not be exempt from either state or federal income
taxes.

September 19, 1922.

J. D. Phillips,

Acting Business Manager,
University of Wisconsin.

On behalf of the board of regents of the university you have
asked my opinion as to the legality of a proposed plan for the
construction of dormitories at the university. To quote your
own statement on the matter:

"The plan suggested contemplates that legislation which now
exists or legislation which it may be constitutionally possible
for the legislature to enact will permit the university to enter
into a contract with private individuals to erect dormitories on
university property, with the understanding that the private
capital so invested will be returned with interest by the uni
versity in the form of annual payments covering a given period,
at the end of which the buildings will become the property of the
university."

You have asked me to advise you, both from the standpoint of
existing statutes and from the standpoint of the power of the
legislature to enact statutes on the subject, (1) whether build
ings erected with private capital can be located on university
property; (2) whether the university can lease such buildings
from their private owners, and if so, whether that can be done
under a plan which contemplates the acquisition of title to the
buildings by the university over a period of years; and (3)
whether the income derived from the investment of private cap

ital in the buildings would be exempt from income taxes.



716 Opinions op tiik Attorney-General

I shall first consider the question whether the regents have
power under the existing laws of the state to permit the erection
of a privately owned building on state land.

See. 36.03, Stats., gives the regents of the university

"all the powers necessary or convenient to accomplish the objects
and perform the duties prescribed by law," and gives them also
"the custody of the books, records, buildings and all other prop
erty of said university,"

Sec. 36.06 authorizes the regents to enact laws for the govern
ment of the university in all its branches, to prescribe rules and
regulations for the management of the property of the university
and the care and preseiwation thereof, and to acquire by con
demnation such parcels of land as they may deem necessary for
the use of any institution imder their control whenever such

land cannot be purchased by agreement. Sec. 36.065 authorizes

the regents, with the approval of the governor and the state
board of education, to use unexpended balances of their appro
priation for operation at the end of any biennium for perma
nent improvements to buildings and grounds, and for the pur
chase of land within a designated district in Madison; but it is
stipulated that such funds must not be used as a down payment
or part payment, but only for acquiring full title in fee without

lien or incumbrance. Sec. 36.08 authorizes the regents to expend
for the erection of suitable l)uilding.s and the purchase of appa
ratus, etc., such portion of the income of the university fund
as shall be appropriated by the legislature for such purposes.
The supreme court has held that the regents of the university

have only such powers as are conferred on them by express lan
guage or by fair implication. State ex rel. Priest v. Regents,
54 Wis. 159, 165. They have a very large discretion as to the
means that shall be adopted for carrying out the granted powers
(Ihid., p. 170), but in order to determine whether a particular
power has been granted at all we must examine all of the statutes
which constitute the board's charter of powers, and ascertain
if possible what is the legislative intent. Upon examining the
statutes which deal with the property of the university, all of
which I have referred to above, one is impre.ssed with the fact
that the regents are nowhere given the power to sell or other
wise dispose of any of the real estate of the university. The
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law places all of the university property in their custody, but
the very use of the word "custody" would seem to indicate
much less dominion over it than would, for instance, the word

"control." The latter word has been held by the supreme

court in the case of a city charter to authorize the sale of prop
erty by the city. Saudek v. T. M. E. B. cO L. Co., 163 Wis. 109.
Furthermore, even the statutes authorizing the acqitisition of
property by the regents are carefully hedged about with re
strictions. Unless they acquire the property by condemnation,
which, of course, places the entire title in the state free of in-
cumbrance, they must make their purchases only with the con
currence of the governor and the state board of education, and
they are prohibited from purchasing encumbered property. And
the statute which authorizes them to expend money for the
erection of buildings is expressly limited to such money " as is
appropriated by the legislature for such purpo.ses," which would
indicate that express legislative sanction is intended to be a
prerequisite to each building project that the regents may under
take.

These statutes give what appears to me to be a clear indica
tion of a limitation on the powers of the regents in dealing with
real estate of the imiversity. They are given no power to sell
it or to place it out of their possession by means of long leases.
It is unnecessary to consider how far their powers might be
deemed to extend in the matter of making such ordinary and
short-term leases as might be incidental to the proper manage

ment, for instance, of the university farm, or of properties
acquired for future university uses and not yet needed; for we
are dealing here vdth a project for leasing on a large scale and
presumably for a considerable period of years, under circum
stances which will involve large outlay of money and at the same
time will make the use of state-owned land a source of income
to private individuals. It is my opinion that the present statutes
do not give the regents the power to enter into such an arrange
ment.

Having reached this conclusion, I pass to the consideration of
the several questions submitted, with a view to determining
simply whether the legislature has constitutional power to au
thorize the execution of the plans suggested in your letter. A
rather extensive search of the authorities has failed to disclose
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any case that closely resembles the situation now before us. A

case that is somewhat similar upon the facts, but involves no

discussion of constitutional principles, is State v. Hamilton,

77 So. 650 (Miss., 1918). There the legislature in 1860 author
ized the trustees of the. state university to lease to others for a

term of years any part of the university property

"for the purpose of having residences or boarding houses erected
thereon for the accommodation of students, and under such re
strictions as the board of trustees may impose."

Under this authorization the board in 1872 leased a piece of land
for fifty years, and the question before the court was whether
this lease exhausted the powers of the board or whether it could

grant a twenty-five year extension of the lease without further

legislative action. Its power to grant the extension was upheld.
The case is significant for present purposes only as indicating
that the thing here sought to be accomplished has been done else
where, in part at least, and apparently without any question
of constitutionality being raised.

In the absence of any authorities directly in point upon the
constitutional questions now before us, they must be dealt with
in the light of general principles and of such decisions of the
courts as can be found upon analogous subjects.

1. Can the legislature constitutionally authorize the erection
of privately owned dormitory buildings upon state-owned land
for the use of university students?
In my opinion, there is no doubt that tliis can be done. The

legislature possesses complete dominion over the land acquired
by it for the use of the university, except as to such particular
parcels as may have been donated to the state by individuals or
granted by congress for specific purposes. I am assuming that
the land that is proposed to be used is not within the latter
class. The undoubted power of the legislature to sell the land of
the university certainly includes the lesser po\>-er to lease said
land to an individual or corporation. Malioney v. Board of Edu
cation, 107 P. 584 (Calif.) ; Wright v. Walcott, 131 N. E. 291
(Mass., 1921). And there is nothing unusual about leasing pub
licly owned land for long terms such as thirty, fifty or ninety-
nine years. Atlas Life Insurance Company v. Board of Educa
tion, 200 P. 171 (Okla., 1921) ; Bailey v. Philadelphia, 39 A. 494
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(Penn.) ; Smith v. Cornclnis, 23 S. E. 599 (W. Va.) ; People v.
Brooklyn Cooperage Company, 79 N. E. 866 (N. Y.); State v.
Board of Administrators, 51 Bo. 483 (La.). The only question
which can arise is whether the lease is made on such terms as to

amount to a gift of the use of public property for private pur
poses. An ordinary lease of a portion of the university grounds
for such rental as the legislature niight deem fair compensation
for its use would present no problem at all. Here, however, we
have a proposition for a lease upon terms which presumably will
bring no rental. If such a lease were to be made to a private
individual for his own personal use, or for conducting a business
unrelated to the work of the university, it might well be held that
the lease was an out-and-out gift of the use of public property
for private purposes, and the gift of the use would undoubtedly
be as much a violation of constitutional principles as would be
a gift of the property itself. Here, however, it is to be borne
in mind .that the property is to be used for dormitory purposes.
It is an essential feature of the scheme that the land is not
only to be used for a dormitory building but that the building is
to be leased to the university itself and operated under its direc
tion. The erection of dormitories for the housing of students has
always been recognized as a proper enterprise for the university
to undertake. If anyone were to question its propriety at this
date, he would be met with the fact that the university has main
tained a dormitory for women since 1870, and that for more than
fifty years the expenditure of state funds in that manner has
been acquiesced in by every one, including the supreme court
(see State v. Regents, 54 Wis. 159, 171). The use of university
land for a dormitory being, then, an enterprise in which the uni
versity might lawfully engage at its own expense, it is clear that
in renting land to an individual upon which he is to erect a
building to be leased by him to the university for that same pur
pose, it is not essential that the state should derive any revenue
from the lease. In foregoing such revenue the state will merely
be reducing the rent it will have to pay for the dormitory build
ing. The dormitory company is simply the agency selected by
the legislature to perform a public work. "When the state has
such work to be performed, it is Avithin the discretion of the
legislature to have it done either by officers or employes of the
state or by independent contractors, and in the latter ease the
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fact that the contractors are in business for private profit is quite
immaterial. People v. Brooklyn Cooperage Company, 79 N. E.
866 (N. Y.). That is a situation that arises whenever the state

enters into a contract for a public building or for public print
ing or for any other public work.

2. So also it is entirely within the power of the legislature to
provide for leasing the building from its private owner for use
as a dormitory. The activities of the university are not required
by the constitution to be conducted exclusively in buildings
owned by the state. It is just as permissible for the legislature
to rent a building for the use of the university as it is to rent
an office building (as is done in Madison) for the use of adminis

trative departments of the state. The fact that the dormitory
building is to be on land owned by the state and leased to the
dormitory company would be of no consequence, for all that the
university would lease from the dormitory company would be
the building itself. It would be entirely permissible for the lease
of the land to provide that the building erected thereon should
not become a part of tlie realty but should remain personal prop
erty during the term of the lease—such a provision in a lease
being valid and not at all unusual. Fitzgerald v. Anderson,
81 Wis. 341. Then when the university came to lease the build
ing it would be simply leasing personal property, and the result
would be that the building would be owned by the dormitory
company and leased to the university, while the land under the
building would be owned by the university and leased to the
dormitory company.
The further question, however, as to whether the university

could lease the building from the dormitory company on terms
which would involve acquisition of title by the university over a
period of years, must be answered in the negative. I realize that
this answer spoils the whole plan unless some substitute plan can
be found. Obviously, if a private corporation is to lea.se land
from the university and erect an expensive building upon it, a
building of such massive character that it can never be removed,
some provision must be made for disposition of the building at
the end of the lease. However, the explicit provisions of our
state constitution and the decisions of our supreme court leave
no doubt as to the illegality of such an arrangement as the one
proposed. The difficulty arises from the fact that the state is
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positively prohibited by sees. 4, 6, 7, and 9 of art. VIII of the
state constitution, from contracting any public debt except to
repel invasion, suppress insurrection or defend the state in
time of war, or, to the extent of $100,000 and no more, for the
purpose of defraying extraordinary expenditures. The latter
provision is not available for present purposes, even if the proj
ect in question could be deemed an extraordinary expenditure,
for the reason that the state is already indebted to its trust funds
in a sum greatly in excess of $100,000, and the supreme court
has held this indebtedness has completely exhausted the state's
power of contracting debt under the $100,000 clause. State ex
rel. Owen v. Donald, 160 Wis. 21, 65.
Thus the state is absolutely without power under the constitu

tion to incur any indebtedness on account of the acquisition of
dormitories for the university. That the making of a lease under
which the payment of rentals throughout the term would vest
title in the state at the end of the term would create a present
indebtedness of the state is well established. The supreme court
so held in Ernies v. Wells, 94 Wis. 285, and the decision has
never been questioned in any later case, but was approved in the
recent case of 2'. M. E. R. <& L. Co. v. Milwaukee, 1/3 Wis. 329.
The great weight of authority in other states is to the same effect,
as will be seen from an examination of the notes in 37 L. R. A.
(N. S.) 1063 and L. R. A. 1917E 441. While Earles v. Wells and
most other cases dealing with this subject relate to municipal
rather than state indebtedness, it is clear from the decision of
our court in State ex rel. Owen v. Donald, 160 Wis. 21, 59-61,
that the two situations are identical in their legal aspects.

The question, then, arises as to what substitute plan can be
adopted, in the absence of an amendment to the constitution,
that will substantially accomplish the objects sought without in
fringing upon the constitutional prohibition against state indebt
edness. The following plans appear to me feasible from a legal
viewpoint. Whether they are practicable from a business stand
point is a matter for others to consider. If they are not, it may
be that they can be modified so that they will be. They are, of
course, presented only as a skeleton and a suggestion.

a. The first plan contemplates the making of an ordinary lease
of the building from the dormitory company to the university
with a fixed annual rental payable throughout the term of the



"22 Opjnions of tiik Attohnfy-Oenfral

lease as a hona fide rental, an operating expense pure and simple
and not a combination of rental and payment upon principal.
That the agreement to pay such a rental during future years
does not create a present indebtedness is well settled by the
decisions of our supreme court (T. M. E. R. d- L. Co. v. Mil
waukee, 173 Wis. 329, and cases cited on page 342), the distinc
tion between that situation and the situation in Earles v. Wells,
supra, being that here there is no element of capital charges
concealed in the annual rental, but it is simply and solely an
operating expense. Then the lease could properly provide that
at the end of the term the state should have an optioii to aecinire
the building at a price to be determined by arbitration or other-
Avi.se, but that if the option were not exercised the lease Avonld
automatically renew itself for another fixed period on the origi-
nal terms, with a like option available to the state at the end of
the renewal period, and so on indefinitely. Our supreme court
held in Stedman v. lierUn, 97 Wis. 505, 511-512, that a contract
for the payment of rentals over a series of years, coupled with a
mere option to purchase the property at a fixed price at the close
of the period, did not create a present indebtedness. And there
is no constitutional objection to the making of a lease Avhich
may, unless terminat(!d by the option of one party, run on in
definitely. Such a h;ase on the part of a toAvn Avas approA'ed in
Town of Beaner Bam v. Frings, 17 Wis. 398, and the same kind
of an indefinite arrangement Avas embodied in the contract in
volved in the recent ca.se of T. M. E. R. d- L. Co. v. Milwaukee
173 Wis. 329.

In the Milwaukee case just referred to the contract contained
several features that are very suggestive for the present case.
There the MilAvaukee i)ark board contracted with an electric light
company for the erection of a lighting system in a public park
and for the furnishing of lighting service to the park for an
indeterminate period, subject to termination by the park board
(but not by the company) upon six months' notice after the
contract had been in effect two years. The rates of charge for
the service Avere subject to annual adjustment, being intended
to cover the actual ojiei-ating expense of furnishing the service,
plus six per cent return and four per cent depreciation upon the
physical property specially devoted to the service. The depre
ciation reserve was to be charged, and the property account
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credited, with the original cost of any property that might be
retired from service on account of age, so that at any particular
moment the difference between the accumulated^ depreciation
reserve and the property account would constitute the cost of the
property less accrued depreciation, or, roughly, the then present
value of the property. The park board agreed that upon ter
minating the contract it would pay the company the difference
between the accumulated depreciation reserve at that date and
the property account, and upon making such payment it was to
acquire title to the property. In other words, tlie board agreed
to buy the property, upon terminating the contract, at its then
present value as determined by the accounting method set forth
above.

The supreme court held that this contract did not create a
present indebtedness on the part of the park board. Although
the board was absolutely bound to buy the property at the ter
mination of the contract, it had entire liberty of action as to
whether it would terminate the contract or let it run on indefi
nitely. Hence the court held that the board in legal effect had
a mere option to buy the property and no indebtedness could
arise until that option was exercised. When the option was exer
cised it might happen that the depreciation reserve had grown
to equal the entire investment (as it would do in something like
twenty-five years if no renewals had to be made during that
time), and in that event it would acquire the property without
paying anything at all. To the suggestion that this possibility
demonstrated the contract to be a contract for payment of prin
cipal as well as mere rental, the court answered that depreciation
was undisputably a proper operating expense if properly and
honestly calculated, and that there was nothing before the court
to show that it had not been so calculated in the case under con
sideration.

Following the suggestions contained in the Milwaukee case it
might be feasible to make the lease in the present case on a basis
which would impose all operating and maintenance costs of the
dormitory upon the uiiiversitjq allow the investors in the dormi
tory company a fixed percentage of return upon their investment
and allow an additional percentage for a bond pie deiireciation
reserve; the lease being made for an indefinite period in the
future subject to termination only at the option of the state.
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and with provision for acquisition of title upon termination of
the lease by the paj'ment of the dilferenee between the accumu
lated depreciation reserve and the original investment. Such
an agrement would bind the state to continue the lease until

such time as it might be ready to take over the property and pay
cash for it, but that presents no constitutional problem, for in
matters of proprietary interest as distinguished from govern
mental or police power the state can bind itself by contract as
well as an individual can. Saratoga State Waters Corporation v.
Pratt, 125 N. E. 834 (N. Y., 1920). And there is a clear dis
tinction between a contract which creates an indebtedness and a
contract which, while equally binding upon the state, creates no
indebtedness. Our supreme court pointed out this distinction
in the very recent case of Creasy Corporation v. Em Brothers
Company, 187 N. AV. 666. Thus, it being established that a con
tract to pay ordinary rentals as an operating expense for a
period of years in the future does not create a present indebted
ness, there is no constitutional objection to the state's obliga
ting itself to continue making such payments until the time
arrives, if ever, when the state will be ready to buy the building
and pay cash for it.

b. The second plan that I have to suggest has the demerit of
being a pretty plain evasion of the constitutional provision
against the incurring of indebtedne.ss. The supreme court, how
ever, has again and again held it to be permissible in the case of
cities, which would inferentially indicate a like holding in the
case of the state. The proposition is that where a city which is
indebted up to its constitutional limit acquires property that is
already subject to mortgage, and does not assume or agree to
pay the mortgage, it is held that the acquisition of the property
creates no indebtedness on the part of the city. Perrigo v. MU-
ivankce, 92 AVis. 236; Mihvaukee v. Milwaukee County, 95 AVis.
424; Biirnham v. Milwaukee, 98 AA^is. 128; Connor v. Marshfield,
128 AA^is. 280; State v. Portage, 174 AVis. 588, 591-593. In Con-
no) 1). Marshfield, supra, tlie doctrine of the earlier cases was se
verely attacked by counsel, who pointed out that when a city
had invested in property that was subject to mortgage, and had
added its own money to the property, first in buying the equity
of redemption, and then in making payments on the mortgage,
the city was to all intents and purposes bound to continue and



Opinions of the Attorney-General . 725

pay off the mortgage, otherwise it would risk the loss of the
property and of its own money invested therein. The court,
while evidently appreciating the force of this argument, held
that it could not change the rule of the earlier cases "without
repudiation of principles now established in our jurisprudence."
The reiteration of this principle in the Portage case, which was
decided only last year, makes it pretty clear that no weakening
of the court's position upon it is to be anticipated now.

On the theory established in the cases just cited, it would seem
to be permissible for the state to purchase the building for cash,
subject to a mortgage already placed upon it by the dormitory
company securing a serial bond issue. This cash piu-chase could
be made at once or at some future date, the building being held

under lease in the meantime. Upon acquiring the building sub
ject to the mortgage, the state could appropriate the money from
time to time to pay off the bonds as they matured, and upon pay
ing off all the bonds the state would have an unencumbered title
to the building. It would be necessary to have a provision for
the protection of the bond holders, in case of default in payment
of the bonds, and in making such provision it would, of course,
be necessary to limit their recourse to the dormitory building
itself and provide for such extension of the ground lease as
would make the building worth something to them if they should
be compelled to take it over upon foreclosure. I refrain from
making any vsuggestions as to these details, as the general plan
itself may not commend itself to the regents or the legislature.
It is brought forward merely as a plan which would be feasible
from a constitutional viewpoint.

c. A third plan which might stand tlie test of the courts would
be simply to make a long-term lease of the land to the dormitory
company, say for fifty or seventy-five or ninety-nine years, re
quiring that company by the terms of the lease to erect, a dormi
tory building of a kind and value to be specified, stipulating that
the building should be deemed personal property and not a part
of the realty during the period of the lease, and giving the dor
mitory company the right to remove the building at the end of
the lease. This right of removal Avould be simply technical;
actual removal of a building of the size contemplated would, of
course, be impracticable. The dormitory company could lease
the building to the university for a term coextensive with the
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lease of the ground, and in this lease of the building such rental
could be inserted as would, over the long period of years in
volved, take care not only of interest and depreciation but of the
principal invested. At the end of the term the owners of the
building, having had their principal returned to them, could well
permit their right of removal to remain unexercised, and the
building would automatically become the property of the uni
versity.

The difficulty with this plan is that the evasion of the consti

tutional provisions is so plain that the courts might very well
bold it to be unlawful. In considering matters of this kind,
the courts are not bound by the terms used in contracts or leases,
but may and do look to the substance of things and determine
whether an effort is being made to circumvent the constitution.
Even the plan of acquiring property subject to a pre-existing
mortgage is, or may well be, an evasion of that kind, and I
believe that if the question were new in this state, it is doubtful
if that plan -would be sustained. In MUwauhee Electric Railway
& Light Company v. Milwaukee, 173 Wis. 329, where the court
sustained a plan which called for annual service charges con
taining a depreciation element, it was plainly intimated that if
the depreciation charge were padded so as to become a disguised
payment on account of jirincipal, the court would not hesitate
to hold the scheme invalid. So here, it may well be that the
court would look behind the lump sura of rental agreed upon
between the dormitory company and the legislature, and would
conclude that the rental over the period of the lease was ade
quate to cover principal as well as interest, and that the right
of the lessee to remove the building was a mere pretense, and
the scheme would therefore be declared invalid. Ordinarily, of
course, the discretion of the legislature as to the rental it will
pay for a leased building would not be subject to interference by
the courts; it is a legislative and not a judicial question as to
whether, for instance, eight per cent or six per cent on the value
of the building is a fair rental for the state to pay. But when
the real purpose of paying eight per cent is to yield the owner
of the building six per cent rttiirn on its value and apply the
balance toward returning his principal to him, and when the
physical situation is such that at the end of the term the owner
-will be practically compelled to donate the building to the state,
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thongh ostensibly having the right to remove it, I think the
court is more than likely to hold that the plan violates the con
stitution. At any rate, if the adoption of this plan were seri
ously contemplated, it would be well, if possible, to arrange a
test of its validity in advance by an action for declaratory relief
under sec. 2687m, Stats.

d. A fourth plan which, in my opinion, would be constitu
tional Avould be for the university to rent the dormitory building
from its private owners, agreeing to set aside in a separate fund
all the income derived from the building and to pay out of that
fund, if and when available after meeting all the expenses of
operation and maintenance, an annual rental so calculated as to
completely pay for the building by the end of the term. The
lease would expressly provide that the state assumed no liability
for payment of the rental, that the only recourse of the owner
of the building would be against the fund, and that the first call
upon the fund would be for the expense of operating and main
taining the building. In this way, assuming it were found feas
ible to charge high enough room rents in the building to make
the plan workable, the state could acquire the building out of
its own earnings without creating any indebtedness on the part
of the state. It would be necessary to guard against making the
fund subject to any claim for rentals until after all operating
expenses had been paid, for obviously if the gross earnings of the
building were devoted generally to paying the purchase price of
the property and the resulting deficits in operating expenses
were paid out of the general treasury of the state, there would be
as clear a violation of the constitutional provisions as though the
state had obligated itself directly to pay the capital charges em
bodied in the rental. In other words, if the state acquires prop

erty having an earning capacity, and devotes the gross earnings
of the property to paying its purchase price and appropriates
money from the general treasury to pay the operating expenses
of the property, the legal effect is the same as though the money
from the general treasury were devoted to paying the purchase
price itself.

The general plan just suggested is substantially identical with
the plan embodied in sec. 66.06, subsec. (9), Stats., for the acqui
sition of public utilities by municipalities. The validity of this
scheme as against the constitutonal provisions limiting the in-
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debtedness of municipalities was before the court in State ex rel.
Morgan v. Portage, 174 Wis. 588, and, while the court held that

the particular application of the plan there attempted was in
valid, it gave its approval to the plan in general. In the Portage
case, the attempt was made to mortgage property and earnings of
an existing public utility in order to provide funds for making
additions and improvements to its property. That was held to
result in creating a present municipal indebtedness because it
subjected the earnings and property of an existing institution to
the danger of loss by foreclosure: but the court (with one judge
dissenting on the ground that the exigencies of the case did not
require the point to be decided) distinctly held that the plan was
valid as to the earnings and property of a newly acquired insti
tution, since the loss of such property and earnings by foreclos
ure would not. deprive the city of anything that it owned prior
to the making of the contract. On the authority of this case, I
am of the opinion that the plan here suggested for the acquisition
of title to the dormitory building would be sustained.

3. Your filial question is whether the income derived by in
vestors from tlie securities of the dormitory company would be
exempt from the income tax- law. I find in the state income tax
law nothing that would create any exemption either of the dor
mitory corporation itself with respect to its own income, or of its
security-holders with respect to the income on their investment
in the company. Sec. 71.05, subsec. (2), Stats., exempts the
income of religious, scientific, educational, benevolent or other
corporations or associations of individuals not organized or con
ducted for pecuniary profit, but the corporation in question
would be an ordinary business corporation aud not an educa
tional corporation as contemplated by the statute. The mere
fact, of course, that the corporation was operating in a sense as
an agency of the state would not exempt its income from taxa
tion any more than the income of officers and employes of the
state is exempt. It would, however, be competent for the legis
lature to enact, as a part of its program for carrying the dormi
tory scheme into effect, a specific statutory exemption of the
income of such dormitory companies and their security-holders
from the provisions of the state income tax law.
As to the federal income tax law, I have e.xamined that statute

with care and can find no provision which would exempt the
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dormitory company or the holders of its securities from the
payment of federal income taxes. Sec. 213 (4) of the revenue
act of 1921 exempts interest upon the obligations of a state,
territory or any political subdivision thereof, but the obligations

'in question, of course, would not be obligations of the state; they
would be the obligations of a private corporation sustaining
merely contractual relations with the state, just as the contractor
upon a state building or the contractor for the state printing sus
tains such relations. In order to avoid creating state indebted

ness and thereby violating the state constitution, it is necessary
to refrain from making the dormitory company's obligations in
any sense the obligations of the state; and in aecomjdishing this
we necessarily lose all chance of obtaining for the company's
securities the classification of "state obligations" within the

meaning of the federal law. Nor would the dormitory company
be an educational corporation within sec. 231 (6) of the federal
act, for reasons already pointed out with respect to the state
income tax law. As to what are state obligations within the
meaning of the federal income tax law, see Holmes Federal Taxes
(1922 ed.) pages 489-493; and as to the meaning of "educational
corporations" under that law see the same volume, pages 322-
329. It is my opinion that the federal income tax law would
be applicable to the dormitory company and its securities.
KMII

Agriculture—Drainage—Bridges and Eiglnvinjs—Culverts—
One damaged by reason of water overflowing his land caused by
defective culvert in highway has cause of damages against town
under sec. 1388&, Stats. He must, however, first file his claim
with town clerk as required by sec. 60.36.

September 20, 1922.

Professor E. R. Jones,

College of Agriculture,
University of "Wisconsin.

In your letter of September 9 you submit the following:

"A culvert on a public highway is so high that it backs water
on a field on the upper side of the road, and does damage by so
doing. The owner of the upper land has remonstrated with the
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town chairman to no avail. This culvert has been causing this
damage for three or four years, when it was built somewhat
higher than the old culvert.
"What would you advise as the next step for this land owner

to get proper remedy?"

You state that this cause is typical of many cases that are
brought to your attention, but usually the party is successful in
getting the town chairman to listen to reason, but in some cases
this has not been possible, and that it is difficult for you to give
proper advice.

Sec. 13885 as enacted by eh. 159, laws of 1913, provides for
eases above presented. Said section is as follows:

"Whenever any town, city, village or railway company shall
have heretofore constructed and now maintains or hereafter shall
construct and maintain any public highway or road grade
through, over and across any marsh, lowland or other natural de
pression over or through which surface water naturally flows and
percolates, and the stopping of the said flow and percolation of
said water by said highway or road grade causes any crop or land
to be flooded, water-soaked or otherwise damaged, such, town,
city, village or railway company shall construct, provide and at
all times maintain a sufficient ditch or ditches, eidvcrts or other
outlets to allow the free and unobstructed flow and percolation
of said water from said lands, and to prevent said lands from be
coming flooded, water.soaked or otherwise damaged by said water.
Provided, however, that the foregoing shall not apply to public
highways or road grades now or hereafter used to lioid and retain
water for cranberry i)urposes.
"Any town, city, village or railway company which shall fail

to provide such necessary ditches or culverts or" other outlet shall
be liable for all damages caused by reason of such failure or neg
lect."

This section gives a new right and provides a specific remedy
to enforce the same. Such remedy is an action at law for dam-
ages; this is exclusive, and the right can be enforced in no other
manner.

In the case of Knapp vs. Town of Deer Creek, IGli Wis. 168, an
attempt was made by the railroad commi.ssion to enforce the

remedy here provided but our court held that only an action at
law for damages would lie and that this remedy was exclusive.
Before an action at law for damages can be commenced against
the town, a claim must be filed in compliance with sec. 60.36,
Stats. This statute reads as follows:
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"No action upon any claim or cause of action for which a
money judgment only is demanclable, except upon town orders,
bonds, coupons or written promises to pay any sum of money,
shall be maintained against any town unless a statement or bill
of such claim shall have been filed with the town clerk to be
laid before the town board of audit, nor until five days after the
adjournment of the next regular meeting of the board of audit
thereafter. No action shall be brought upon any town order
until the expiration of thirty days after a demand for the pay
ment of the same shall have been made; and if an action is
brought contrary to this provision and the defendant does not
appear and proof of such demand be not made, judgment shall
not be entered thereon, and if it is entered it shall be absolutely
void."

It would seem that if the attention of the town supervisors is
called to these statutoiy provisions it would persuade them that

it would be detrimental to the interests of the town as well as to

their own standing in the community not to remove the obstruc
tion which has been created by them in violation of the provi

sions of the said statute. If persuasion does not give results,

then the damaged person has only one remedy, and that is to
file his claim as provided by said sec. 60.36, and if the damages
are not allowed by the town, then he may bring an action in
court for damages and he can recover compensation for all dam

ages which he has suffered from the obstruction.
JEM

Contracts—Normal Schools—Public Officers—Malfeasance—

President, librarian and clerk at normal school are either officers,
agents or clerks; are subject to sec. 4549, Stats., which prohibits

them from being interested in any contract with said school.
Teacher, professor, janitor and engineer are mere employes and

are therefore not within purview of said section.

September 20, 1922.

Honorable William Kittle, Secretary,

Board of Begents of Normal Schools.

Under date of September 9 you submit the following:

"Has a president, teacher, librarian, clerk, janitor, engineer
or other employe regularly employed in one of the normal
schools of Wisconsin, a legal right to sell supplies, furniture,
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apparatus, books, or other equipment to a normal school while
such president, teacher, librarian, clerk, janitor, engineer, or
other employe is a member of a firm or corporation selling such
supplies, furniture, etc., or while such president, teacher, etc., is
the owner and seller of such supplies, furniture, etc.?"

Sec. 4549, Wis. Stats., provides in part as follows:

*  * Any officer, regent, treasurer, secretary, superin
tendent, clerk or agent of any penal, correctional, educational or
charitable institution instituted by or in pursuance of law within
this state, or any member of any body or board having charge
or supervision of such institution who shall have, reserve or
acquire any pecuniary interest, directly or indirectly, pr(^ent
or prospective, absolute or conditional, in any way or manner, in
any purchase or sale of any personal or real property or thing
in action, or in any contract, proposal or bid in relation to the
same, or in relation to any public service, • ♦ # shall be
punished by imprisonment in the county jail not more than one
year, or in the state prison not more than five years, or by fine
not exceeding five hundred dollars; but the provisions of this
section shall not apply * * * to contract for the sale of
printed matter or any other commodity, not exceeding one hun
dred dollars in any one year."

The president of the normal school would come within the pro
vision of this statute, as he is at least an agent or an officer of
the institution. The librarian is an agent, also a clerk and
would also come within the provisions of the statute; a teacher,
a janitor or an engineer would, as a rule, not be an officer nor

an agent nor a clerk of the institution, but would be an employe,
which would not bring him within the provisions of this statute.

In Butler v. Begents of University, 32 Wis. 124, it was held
that a professor in the state university is not a public officer in
such a sense as prevents his employment'as such creating a con
tract relation between himself and the board of regents. In
Board of Education of South Milwaukee v. State ex rel. Reed,
100 Wis. 455, 76 N, W. 351, it was held that a teacher appointed
by a school board and serving imder a contract containing the
usual stipulations is not an officer but a mere employe of the dis
trict, and the relations, duties and obligations between such
teaclier and the school board are purely contractual.
Any person who is merely an employe and does not come under

the designation as secretary, clerk, or agent is not within the
purview of this statute. I believe this answers your question.
JEM
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Fish and Game—Muskrats—Racoons—Order by conservation
commission giving additional protection to muskrats and racoons
is void unless based on evidence produced at hearing held under

sec. 29.21, Stats.
September 21, 1922.

Conservation Commission.

In your recent letter you state that under the provisions of
sec. 29.21, Stats., your department held hearings in seventy of

the seventy-one counties of the state relative to a change in the
trapping of fur-bearing animals and the issuing of a new order

restricting the trapping of muskrats and racoons; that in several
counties no persons attended such hearings but that you com

plied with aU of the provisions of the law in properly advertis
ing the notice of the hearing to be held and each individual sign
ing the petition was notified personally. You ask to be advised

if, in my opinion, your department may issue an order restrict
ing trapping in such counties where no person attended the hear

ing.

That part of sec. 29.21 which pertains to the hearing concerned
in this question is as follows:

"Ton or more persons of anj' township or twenty-five or more
persons of any county, may file with the state conservation com
mission a petition signed with their names and addresses, re
questing the granting of protection or additional protection
within such county, to one or more species of wild animals
designated in said petition. And such petition shall state the ex
tent such protection or additional protection within such county
is desired and the grounds therefor. If after hearing tlie peti
tioners, the conservation commission shall determine to enter
tain the petition it shall order a public hearing to be held thereon
within the town or county described, in the petition, within
twenty days from the filing of said petition. At least ten days
prior to such public hearing notice thereof containing a brief
statement * * * shall be published in a newspaper having
a general circulation in the district to be affected, and a copy of
such notice shall be mailed to each petitioner, at the address
given in the petition.
"If upon such hearing the conservation commission find and

determine that the protection or additional protection requested,
is necessary for the proper protection, propagation and conserva
tion of the designated wild animals within the designated terri
tory, tlic commission shall issue an order prohibiting or regulat
ing, during the open season therefor, the taking of any or all

. J i;'
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species of fish, birds or mammals within sneh territory. At
least thirty days before the date fixed for such order to take
effect, copies of the same should be filed in the office of the clerk
for each county containing a district or any part of a district in
which such order or regulation shall apply, and cause the same
to be published in a newspaper having general circulation in the
town, county or district in which such regulation shall apply,
or to cause the same to be published by means of at least live
large notices posted in or near public buildings or on the high
way within said territory, and when the territory affected is
less than a township in area, in conspicuous places on the
boundaries thereof.

"Any order issued by the state conservation commission pur
suant to this section shall have the force of law, and the pen
alties prescribed for violations of the provisions of this chapter
shall follow and be applicable to violations of any such order,
to the same effect and extent, respectively, as though such order
had been enacted a part of this chapter."

The statute then provides that each member of the commission
is empowered to administer oaths, certify to official acts and

issue subpoenas to compel the attendance of witnesses and the

production of papers, books, accounts, documents and testimony,

and a failure of such person to comply with the subpoena a pro
vision is made to have punished by the circuit court as a con

tempt of court. From these provisions it is evident that the

statute contemplates a hearing before the commission. Yoiu:
commission is an administrative body and, at a hearing as pro

vided for for these matters, the commission will act in a quasi

judicial capacity.

In the case of State ex rel. Milwaukee Medical College v.
Chittenden, 127 Wis. 468, the court had under consideration the
determination by the state board as to whether a certain college
was a reputable college within the contemplation of the statute
pertaining to the practice of dentistry. Our court held:

"The dental board, in passing upon a question within its
jurisdiction to solve by the exercise of judgment, is supreme, so
long as it proceeds to a reasonable conclusion upon evidence
bearing on such question." (Syllabus, par. 33.)

Our court said, p. 517:

"• * • The law leaves the matter to the board, acting
reasonably, the same as similar matters are commonly left to
such agencies exercising qwo-si-judicial authority. It contem
plates that the members of the board will proceed with the dig-
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nity and fairness commonly expected of tribunals exercising
judicial or qiiu^fi-judieial authority; that they will act as a body;
that they will act upon proof of some sort reasonably appro
priate to the case and made a matter of record, not necessarily
that they will in all eases act regardless of personal investigation,
but that in case of reliance thereon the result of the investigation
will be made a matter of record; that opportunity will be
afforded to the party affected, as to the primary right involved,
to know of and to rebut the evidence produced against him if
he so desires. In short, that they will exercise their judicial
function judicially and that their decisions will be open to re
view by the courts for jurisdietional error, including that in
volving the question of whether the basis for the decision indi
cated by the record constitutes reasonable ground therefor."

The industrial commission at any of its hearings to determine

compensation under the industrial compensation act is also act
ing in a quasi judicial capacity, and out court in the case of

Northwestern Iron Co. v. Industrial Comtnission, 154 Wis. 97,
held that the findings of said commission on questions of fact

"should not be disturbed if there is a substantial basis for the
decision." (Syllabus, par. 5.)

That is the rule which is adhered to in all the industrial com

mission cases.

In the case of State ex rel. N. C. Foster Luniber Go. v. Wil

liams, 123 Wis. 61, the court had under consideration the hear
ing before the board of review to reduce the assessor's valua

tion as to certain property. It was held:

"In such case, the court must look into the evidence far enough
to see whether in any reasonable view thereof, in the light of
correct rules of law, if furnished a substantial basis for the
board's action, and, having discovered that, the court has exer
cised its legitimate function in respect thereto." (Syllabus,
par. 4.)

The petition was for a writ of certiorari and the court said,
p. 64:

"* * * It has been said over and over again in terms or
in effect, in the circumstances of this case, that the board must
decide on evidence and according thereto; that a decision one
way where the evidence is all the other way, or to increase the
value of property without evidence, or a decision so manifestly
against what is clearly established by evidence as not to be, in
any reasonable view, attributable to error of judgment, is juris-
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clictional error; and that where the board applies its judgment
to the evidence and reaches a conclusion which is against the
great weight of evidence, 'if there be any reasonable ground for
belief it is the result of honest judgment, it cannot be dis
turbed.' "

See also State ex. rel. Augusta v. Losby, 115 "Wis. 57.
In State ex rel. Vilas v. Wharton, 117 Wis. 558, it was said

that in dealing with an assessor's valuation before a board of
review it is presumed in the absence of evidence to impeach it,

to be correct. There must be some substantial basis in the evi

dence to overcome any presumption, or such valuation cannot be

disturbed. Upon evidence being produced in that regard to be

considered with evidence supporting such presumption, and a
decision being made by the board according to their judgment,

"no mistake or error in so doing, made honestly, could warrant
judicial review of the decision."

See also State ex rel. Ellis v. Thorne, 112 Wis. 81; State ex

rel. Seller v. Lawler, 103 Wis. 460.
In the ease of C. N. W. B. Co. v. Bailroad Commission of

Wis., 156 Wis. 47, the court held:

"The railroad commission, in fixing rates under the statute,
is not required to proceed with the strict formalities which ob
tain in courts of law or equity, and although the statute contem
plates a hearing and the taking of evidence in these cases, there
is a large amount of acquired expert knowledge which the com
mission may apply to facts in evidence in reaching its determina
tion." (Syllabus, par. 5.)

•  I have quoted from a number of decisions of our court from
which it clearly appears that there must be some evidence upon
which a board or commission, acting quasi judicially, must act
in determining a certain state of facts.

After a careful examination of the statute in question I am

convinced that your commission will not have authority to act

unless you have some evidence upon which to base your findings.

It is true that expert knowledge in your possession may be used
by you to apply to the facts ascertained by the evidence re
ceived, but, without any evidence of any kind or without an
investigation by you and a record made of the grounds of the
investigation, I am of the opinion that your finding would not
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be valid. You are therefore advised that an order by you, in

those counties where no evidence was taken, giving additional
protection to muskrats or racoons would be void.
JEM

Trade Begulations—Trading Stamps—Plan by which stores
carrying kindred lines co-operate to oifer articles free to holders
of numbers matching numbers on tags in window displays vio
lates trading stamp law.

September 21, 1922.

Honorable J. Q. Emery,

Dairy and Food Commissioner.

AVith your letter of September 21 you enclose the clipping
relative to the Co-op Shopping Merchants Plan to be instituted
during the fall festival in the city of Madison. The plan is
stated as follows:

''It has been suggested that each drygoods store, clothing
store, shoe store, and those of kindred lines who are interested,
offer a number of articles to be displayed in their windows free
of charge to the holders of lucky numbers.
"When a purchase is made, the buyer will be given a number

—not the number tagging an article in the window of the store
where he made the purchase, but a number attached to an article
in the window of some other store. If said purchaser is inter
ested in obtaining something free, he will take a tour through
town, examine the window displays of the stores which belong
to the co-operating scheme, and find the tag which matches his
number. The article to which the tag is attached then becomes
his property."

You inquire whether this scheme is in conflict with the trading
stamp law, viz., sec. 1747»i.

Sec. 1747m reads, in part, thus:

"No person, firm, corporation, or association within this state
shall use, give, offer, issue, transfer, furnish, deliver, or cause or
authorize to be furnished or delivered to any other person, firm,
corporation, or association within this state, in connection with
the sale of any goods, wares or merchandise, any trading stamp,
token, ticket, bond, or other .similar device, which shall entitle
the purchaser receiving the same to procure any goods, wares,
merchandise, privilege, or thing of value in exchange for any
such trading stamp, token, ticket, bond, or other similar device,
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except that any mannfaeturer, packer or dealer may issue any
slip, ticket, or check with the sale of any goods, wares or
merchandise, which slip, ticket or check shall bear upon its face
a stated cash value and shall be redeemable only in cash for the
amount stated thereon, upon presentation in amounts aggre
gating twenty-five cents or over of redemption value, and only
by the person, firm or corporation issuing the same."

Under this scheme the merchants are handing out a token with

their sales by which the purchasers may procure goods or a

merchandise privilege. They are-within the express letter of

the law, and you are advised that their scheme if carried out is

in violation of sec. 1747mi.-

JEM

Wisconsin Veterans' Home—Under ch. 264, laws of 1889, real

estate acquired by Wisconsin veterans' home in 1887 is now

owned by state.

September 21, 1922.
Honorable John G. D. Mack,

State Chief Engineer.

On September 9 I advised you that the heating plant at the

Wisconsin veterans' home was a state-owned heating plant

within the meaning of the coal purchase act, sec. 34.02 (14), if

the plant was located on land acquired by the home previous

to 1889, or upon land acquired since 1889 with funds appro

priated by the state. Not knowing what the facts were in that
regard, I was unable to give a positive opinion one way or the
other on the question presented. You have now furnished me a

letter written to you by the commandant of the home on Sep
tember 16, 1922, in which he says:

''The heating plant of this institution is located upon land
which Avas piu'chased by funds donated, and not appropriated
by the state, in July and August, 1887."

I unde'rstand this language to moan that the land was purchased
in 1887, and hence it now appears that the land on which the

heating plant stands was the property of the home prior to 1889.

Pursuant to ch. 264, of the laws of that year, all of the real

estate then owned by the home became vested in the .state of
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Wisconsin, being transferred to the state by warranty deeds now
on file in the office of the secretary of state; and hence it follows

that the heating plant in question is "state-owned" and is sub
ject to the coal purchase act.

RMH

Bajd-s and Bmiking—Bonds—Liability of bank directors for
negligence in requiring bonds of their officers is not dependent
on resolution assuming responsibility.

If directors by resolution undertake to save bank harmless
from loss caused hy default of officers, provisions of statute of
frauds must be observed.

It is objectionable for bank directors to be on bond of bank
employe.

Suggestions for standard form of fidelity bond for bank em
ployes.

September 22, 1922.

Honorable Marshall Cousins,

Commissioner of Banking.

In your letter of September 18 you ask whether a resolution
by the directors of a bank assuming individual responsibility for
any loss that might occur by reason of their failure to acquire
bonds from their officers would be binding in case of loss.

If the failure of the directors to require bonds from the
officers is such negligence as would create a liability under the
rules set forth in The North Hudson Building and Loan Asso

ciation V. Childs, 82 Wis. 460, 476, the directors are liable with

out a resolution. A gratuitous resolution would create no liabil
ity. If the resolution purports to save harmless the bank from
loss caused by the default of its officers, it is worthless unless

consideration be expressed and the resolution be signed by the
parties to be charged. See sec. 2307, Stats. Besides, it is ob
jectionable, though not illegal, for the directors to pass on the

sufficiency of a bond signed by themselves.
The form of surety bond submitted with your letter of Sep

tember 16, which follows very closely the bond prescribed .in sec.
2014—11/ for officers of building and loan associations, seems

to be satisfactory, but I suggest the following additions:
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1. Consideration should be expressed;
2. Seals should be inserted following the lines for signatures;

3. A provision that the sureties shall not be released by any

increase in the capital stock of the bank, any increase or reduc

tion of the compensation of the officers, and increase or change
in the duties and responsibilities of the officers.

This bond, when the suggested additions have been made,

would be active in case the bank should find it necessary to call

upon the sureties to make good a loss; and it would be desirable

to have such bond made a standard form. This form, however,
should not be prescribed by statute to the exclusion of the

blanket indemnity policy now widely used in banks.
ML

Autoniohiles—Purchaser of automotive vehicle may not oper
ate same under license plate issued to former owner.

September 22, 1922.

Honorable Elmer S. Hall,

Secretary of State.

In your letter of September 20 you state that four automobile
licenses have been issued covering three passenger cars and a

truck which have been used in the livery business of a copartner

ship or corporation; that one of the coopartners or stockholders

has withdrawn from the company, taking the livery cars as his

share of the business and turning over to the concern his stock
in the company. You wish to know whether yon have the

right to allow him to continue using these licenses or whether
he will have to procure new licenses for these cars.

Manifestly the person withdrawing from the concern cannot
be at once copartner and stockholder, but it is immaterial
whether the licenses, so called, were originally issued to a cor

poration or a copartnership. In either event the transaction

must be treated as though the concern had sold the livery cars

to the retiring partner or stockholder, the exchange of his in
terest in the business for the automobiles being a transfer of the
automobiles to him for a consideration of property rather than
cash.
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You are, therefore, to be governed by the provisions of the
statutes applicable in the event of a sale of an automobile by the
owner of the certificate of registration and number plate or

plates as found in sec. 1636—47, subsee. 9. The new owner of

the automobiles may not use the old number plates upon such

automobiles without subjecting both the buyer and seller to the
penalty provided by law. The section herein referred to pro

vides the only method of making transfers of number plate or
plates and specifies the statutory fee therefor.

WJM

Automohiles—Education—Supervising teacher who furnishes

his own automobile may charge for its use on mileage basis repre

senting actual cost.

September 22, 1922.

Gad Jones,

District Attorney,

Wautoma, Wisconsin.

The question raised by your letter of September 18 is whether
a supervising teacher whose duties take him from place to place
through the county may furnish his own automobile and charge

for the use of it at the flat rate of twelve cents a mile.

Subsee. (2), sec. 39.14, Stats., provides in part:

*  * In addition to his salary, the supervising teacher
shall be reimbursed for all actual and necessary expenses in
curred in the performance of his duties."

A county highway commissioner, iu going about the county in
the discharge of his official duties, used his own automobile and
he claimed, as part of his necessary expenses against the county,

eight cents per mile for the distance he had driven his automo
bile. On a request for an opinion of the legality of this charge,
this department said, V Op. Atty. Gen. 873, 875:

"A commissioner should not make a profit upon the use of
his car nor is obliged to use it at all. To properly perform his
duties he must use some means of travel. If he can agree with
the county committee on what it costs per mile to operate his
car, both parties acting in good faith, no reason is perceived why
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he should not be allowed traveling expenses upon that basis
unless the statute forbids. The statute does not expressly ex
clude that kind of an arrangement."

The language just quoted can logically be applied to the
present case; and hence if twelve cents a mile is the actual
cost, including oil, gas, repairs, tires, and depreciation, there is
no reason why that rate should not be charged by the supervising
teacher.

The various decisions of the supreme court and opinions of
this department which hold that sheriffs and constables are not
entitled to pay for transporting a prisoner in their own vehicles
are distinguishable because the statute allows them "actual and
necessary dishursements or "neccessary dubursetncnts actmlly

made," while the supervising teacher is allowed "actual and
necessary expenses incurred." The opinion in IV Op. Atty.
Gen. 833 is not in conflict with the opinion here expressed be

cause the county superintendent was allowed the "sum * * *
as he has actually expended in traveling expenses."

ML

Worlmcn's Compensation—Copartnerships—Liability of co

partnership and individual members thereof, under workmen's
compensation law, where there is change in personnel of firm

after election to become subject to act, considered.

September 25, 1922.

A. J. Altmeyer, Secretary,

Industrial Commission.

I am in receipt of your letter of September 22 and will try

to answer your several questions in the order in which you have
stated them.

"(1) "Whether a partnership (not based upon formal articles
of copartnership), which has automatically become subject to
the workmen's compensation act by reason of having three or
more employes in a common employment, remains subject to the
act if the personnel of such partnership changes and it has not
employed three or more employes or has not filed a written
election."



Opinions of the Attorney-General 743

It would not remain subject to the act. When the personnel
changes a new partnership is formed, and it is not the same

firm that it was before.

"(2) Would a partnership remain subject to the act under
the circumstances outlined in (1) if such partnership were based
on formal articles of copartnership which were dissolved at the
time of the change in personnel, new articles being drawn up?"

No. In either event it would not be the same firm or partner
ship, and the liability is of the firm or partnership, wholly inde

pendent of its antecedents.

"(3) Would an individual member of a partnership which
is automatically subject to the workmen's compensation act,
after the dissolution of such partnership remain subject to the
workmen's compeiisatiou act if he continued in the same busi
ness but never employed three or more persons and never filed
a written election?"

No. It was the firm that became subject to the workmen's

compensation act by the reason of its having had three or more

persons in its employ, and not. the individual members of the
firm.

" (4) Would a partnership, including an individual who had
been subject to the workmen's compensation act by reason of
having employed three or more persons, be subject to the work
men's compensation act if it carried on the same business as the
individual had carried on?"

No. The liability of the individual i.s one thing, and the
liability of the partnership is another. The partnei'ship is not

identical with the individual. A person may be carrying on one

business as an individual and be interested in another business

as a partner. The fact that lie is subject to the act in the busi

ness carried on by him individually would not make the partner
ship subject to the compensation act. Neither, in my opinion,

would the partnership, which takes up the business of one of
its constituent members, be subject to provisions of the com
pensation act merely because such constituent member, prior to
the formation of the partnership, was subject to that act.

"(5) Would your opinion be the same if in all of the above
eases the manner of election had been by written notice and
not automatic, by reason of the employment of three or more
persons?"
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Yes. It is not a question of the manner of election, but it is
the fact that there is a change, and that the fact that one is
subject to the act does not render his or its successor subject to
the provisions of the act.

WWG

Public Health—Safety Devices—Under sec. 2394—72, Stats.,
vendor of machine who sells it f. o. b. at factory but who, at re

quest and expense of purchaser, sends person to install it, is not

liable to forfeiture therein provided for failing to comply with
statutes and orders of industrial commission as to safety devices.

Under such circumstances purchaser is one liable.

September 25, 1922.

A. J. Altmeyer, Secretary,
Industrial Commission of Wisconsin.

In your letter of September 22 you ask whether a company

that sells a refrigerating plant f. o. b. factory, sending an en

gineer at the purchaser's request and expense to erect same,

could be prosecuted under sec. 2394—72 if such refrigerating

plant was not equipped with safety devices as required by the
commission.

Sec. 2394—72, Stats., provides:

"No machine, mechanical device, or steam boiler shall be in
stalled or used in this state which does not fully comply with the
requirements of the laws of this state enacted for the safety of
employes and frequenters in places of employment and public
buildings and Avith the orders of the industrial commission
adopted and published in conformity with sections 2394—41 to
2394—70, inciusivo, of the statutes. Any per,son, firm, or cor
poration, violating the provisions of this act shall be subject to
the forfeitures provided in sections 2394—60 and 2394—70 of
the statutes."

Under the facts as stated in your inquiry, in my opinion the
company selling the plant would not be liable under this statute.

The sale is made at the factory, and the person sent to install

it is sent upon the request and at the expense of the purchaser.

In other words, it is the purchaser who is installing the refriger-
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ating plant, and not th.e vendor. It is the one that installs the
plant or uses it that is liable, and, in my opinion, under the
circumstances stated by you that would be the purchaser.
WWG

Corporaiions—Articles of Organization—Provision in articles
of organization of corporation that board of directors shall be
selected by signers of such articles is invalid, and such articles
are not entitled to be filed.

September 27, 1922.

Honorable Elmer S. Hall,

Secretary of State.

In your letter of September 27 you ask whether articles of
incorporation of a nonstock organization that are in conformity
with the requirements of the statutes in other respects, are in
proper form for filing where the provision with reference to the
directors is:

"And the Board of Directors shall consist of six persons se
lected by the signers hereof."

Sec. 1772, Stats., provides that the articles shall contain,
among other things:

"(4) The designation of general officers and the number of
directors, which shall not be less than three; and the directors
may be required to be classified into three classes so that one-
third shall hold their offices for one year, one-third for two and
one-third for three years j in whicli case all directors elected
subsequent to the first shall hold their otfices^for three years
except when elected or appointed to fill vacancies."

Sec. 1773 provides in part:

" (1) Until the directors or trustees shall he elected the sign
ers of the articles of organization shall have direction of the
affairs of the corporation and make such rules as may be neces
sary for perfecting its organization, accepting members or regu
lating the subscription of the capital stock."

Sec. 1776, with reference to stock corporations, also refers to
the election of the directors.

While the latter provision refers only to stock corporations,
the other two sections to which I have referred apply to both
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stock and nonstock corporations. They plainly contemplate that

the trustees or directors shall be elected by the members of the
corporation.

In my opinion the provision to -which you refer is not in com

pliance with the statutes, and the articles are not entitled to
filing.

WWG •

Education—Teachers' Retirement Act—When member of

teachers' retirement association dies not having directed how

payment of death benefit shall be made, such benefit is payable
in single sura, to his personal representative if he has not desig
nated beneficiary, or to such beneficiary if he has named one.
Siibsec. (2), sec. 42.50, does not apply in such cases, and retire
ment board has no discretion to direct payment of benefit other
wise than as indicated.

September 27, 1922.
R. E- Loveland, Secretary,

State Retirement System.

In your letter of September 26 you say:

"The normal school retirement board and the public school
retirement board are facing the following problems in connection
with the administration of sec. 42.50, Wis. Stats.:

1st. A member has died without having designated a bene
ficiary and without having directed how payment of the death
benefit shall be made.
"2d. A member has died, having designated in writing a

beneficiary having an insurable interest in the life of the mem
ber, but having made no direction as to how the payment of the
death benefit shall be made."

Your inquiry is:

"To what extent may the board legally direct the method of
payment in each of the above cases?"

Said sec. 42.50 is as follows:

"(1) Any member may, by written notice to the retirement
board having jurisdiction, in such form as it shall approve,
designate any person or persons having an insurable interest in
the life of the member as a beneficiary to whom any death
benefit payable at the death of the member shall be paid. The
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member may from time to time, by a like written notice, change
the beneficiary. If no beneficiary shall have been named by the
member, such death benefit shall be payable to the estate of the
member. Such death benefit shall be the full amount of the
accumulation in the retirement deposit fund to the credit of the
member from all member's deposits and all state deposits and
interest thereon.

" (2) Such death benefit payment shall be made, as the mem
ber shall have directed, either

"(a) As an annuity payable monthly during the life of a
beneficiary;
"(b) As an annuity payable monthly during the life of a

beneficiary with additional payment, if any, to another bene
ficiary until one hundred eighty monthly payments in all have
been made; or
" (c) To such beneficiary or to the estate of such member in a

number of installments during a time certain or in a single
sum."

There being no direction by the member as to the method or
time of payment of the benefit in either case, in my opinion
subsec. (2) is not applicable and the answers to the questions
are governed by subsec. (1) of the statute quoted; that the
clause

"Such death benefit shall be the full a,mount of the acccumu-
lation in the retirement deposit fund to the credit of the mep-
ber from all member's deposits and all state deposits and in
terest thereon"

rules both questions; and that the clause

"If no beneficiary shall have been named by the member, such
death benefit shall be payable to the estate of the member"

applies to the first question. It seems clear that in the first
case the death benefit is payable in a single sum to the personal
representatives (executors or administrators) of the deceased
member, and in the second case in a single sum to the beneficiary
designated by the deceased member.

It is my opinion, therefore, that at least in the absence of a
contrary agreement or consent of the personal representatives
or the beneficiary, respectively, the board has no discretion in
the matter, but miLst direct payment as indicated above.
FEB
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Elections—"Where there is only one candidate for nomination
by political party for given office at September primary and
such candidate fails to receive ten per cent of party vote for
governor at last election, his name must be placed on official
ballot in "independent column" at following election, pursuant
to subsee. (2), sec. 5.17, Stats. Circulation or filing of second
set of nomination papers by such candidate is neither required
nor authorized.

September 27, 1922.
M. J. Paul,

District Attorney,

Berlin, Wisconsin.

In your letter of September 23 you state that the candidates

for the nomination for the office of county clerk and clerk of the
circuit court on the Democratic party ballot at the September
primary failed to receive ten per cent of the vote for the candi
date of that party for governor two years ago and you ask what
they must do in order to get upon the ticket either in the Demo
cratic column or as independents and whether, inasmuch as
both of them filed the regular nomination papers to get on the
primary ballot, it is necessary for them to circulate a second
list of nomination papers.

Assuming that there was only one candidate for nomination

by that party for each of said offices, in my opinion subsec. (2),
sec. 5.17, Stats., governs the situation. The names of neither

of them can be placed upon the ballot in the Democratic column,
but, in the language of the statute, each

"shall be deemed an independent candidate for such office, and
his name shall be placed on the official ballot in the column of
individual nominations and he shall be denominated in such
column as 'independent.' "

The circulation or filing of a second set of nomination papers
is neither required nor authorized. The candidates referred to

go upon the official ballot in the independent column automatic
ally by force of the statute.

FED
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Corporations—-Insurance—Articles of Organization—To state
in articles of organization of corporation or in amendment
thereto that duties of officer shall be such as are imposed upon

him by law or by board of directors, is not compliance with that
part of sec. 1772, Stats., requiring articles to state "the principal
duties of several general officers respectively."

September 27, 1922.

Charles J. Timbers,

Deputy Commi-sswner of Insurance.

I have examined and return herewith the copies of the pro

posed amendment to the articles of organization of the Great
Northern Life Insurance Company.

In article V, in prescribing the duties of the officers, it is pro
vided :

"The President shall preside at all meetings of the .stock
holders and the Board of Directors and shall perform such
other duties as are or may be imposed upon him by the laws of
the State of Wisconsin, the Board of Directors, the Executive
Committee or the By-Laws."

Sec. 1772 provides that the articles shall contain, among other
things:

"(5) The principal duties of the several general officers re
spectively. ''

It will be noted that here but one duty of the president is
prescribed. To merely say that an officer shall perform one
duty, and that by no means the most important of his duties,
and such other duties as may be imposed upon him by law or the
board of directors, etc., is not stating the general duties of that
officer. His general duties should be fixed by the articles, in
accordance with the plain provision of the statutes. Of course
not all of his duties need to be prescribed, as the law contem
plates that the board of directors may impose additional duties
upon the officers, b\it the general duties should be prescribed in
the articles. It is not necessary that the articles should state

that an officer shall perform the duties imposed upon him by
law, as those duties are imposed upon him wholly irrespective

48



750 Opinions of the Attorney-Geneeal

of what may be said in the articles themselves. The statement

in the articles adds nothing to what has already been said in the
statutes.

What I have said with reference to the duties of the president
is equally true as to the contents of these articles with reference

to the duties of the vice presidents, the secretary and the assist
ant secretary.

For the reasons stated I cannot approve this amendment in
its present form.

WWG

Fish and Game—Person licensed to hunt is not violating game
laws when he, in canoe, drives game birds from open water
toward shore, where his associate, also licensed, may shoot them,
so long as he does not shoot them nor at them from his canoe in
open water.

September 29, 1922.
Orrin H. Larbabee,

District Attorney,

Chippewa Falls, Wisconsin.

In your letter of September 26 you submit, the following .state
ment of facts:

"Two men, each duly licensed to hunt go out together in a
canoe on a lake. Theme is only one gun in the party, and the
owner of the gun lands on the shore of the lake with the gun,
while the second man, in the canoe, paddles farther up the lake
and attempts to drive some birds, namely rice hens, toward the
place where the man with the gun has concealed himself on the
shore, the purpose being, that as .soon as the birds get close
enough to the man on the shore, he will shoot them, from the
shore. The man in the canoe at no time handled a gun, and did
no shooting."

You ask if this is a violation of the game laws of Wisconsin.
Sec. 29.25 provides in part:

"No person shall hunt any game bird '* • * by shooting it
or at it from any boat, canoe, raft, blind, contrivance or device
in open water."

You will notice that sec. 29.25 above quoted does not prohibit
the hunting of any game bird in open water, but limits the
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statutory definition of hunting contained in 29.01 by stating
that a game bird shall not be hunted

"by shooting it or at it from any boat, canoe, raft, blind, con
trivance or device in open water."

It would appear that it is the shooting the bird or at the bird
that is prohibited in open water. The mere disturbing of game
birds in open water is not prohibited by the statute.
You are tlierefore advised that the conduct outlined in your

statement of facts does not constitute a violation of the game

laws of this state.

JFB

■ Automohiles—Dealer's license covers only his automobile busi
ness and his personal use of his automobiles.

September 30, 1922.

L. W. Bruemmer,

District Attorney,

Kewaunee, Wisconsin.

In your letter of September 26 you submit the following facts:

"A garage which'is also engaged in the implement line in
this county, is using a truck in its business, and operating the
same under the usual garage license. The truck is operated only
by the people that own it, and only for their own personal use,
including not only the garage business, but the implement busi
ness end as well, both of which are conducted as one common
enterprise."

The question you submit is whether under the provisions of
subsec. 3, sec. 1636—48, Stats., the dealer may operate the truck
on a garage license. In an opinion rendered by this department
in IX Pp. Atty. Gen. 379, where substantially similar facts were
presented, it was held, p. 380:

"The business mentioned requires that the cars used shall be
licensed in the usual manner. Such use of cars without the
regular registration is a violation of the automobile laws and
subjects the offenders to the penalties prescribed. The certi
ficate and distinguishing number which dealers, manufacturers
and distributors may avail themselves of is intended as a license
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to operate motor vehicles only when said vehicles are operated
directly in connection with the business of dealing, man^actur-
ing or distributing."
ML

Counties—Dams—Public Health—County board (possessing
only powers expressly or by necessary implication granted by
law) has no authority to repair washed out dams, built by de
funct improvement company on river of county, for purpose of
improving sewerage conditions in city or county.

September 30, 1922.
Lugien T. Reid,

District Attorney,
La Crosse, Wisconsin.

The facts restated as I understand them from your letter of
September 26 are as follows: The outlet of the sewerage system
of the city of La Crosse in the district known as the North Side
is into the Black River; a bad situation prevails in that district
because of the fact that there is not sufficient water in the river
to maintain a current to carry off the sewerage; the lack of water
is due largely to the fact that two "closing off dams," built by
the Black River Improvement Company near Lytle in La Crosse
county many years ago, have been washed away and have not
been repaired; that if these dams wore repaired it is practically
certain that the sewerage trouble would be done away with;
that the Black River Improvement Company has gone out of
existence; that you have been asked by the county board to
give an opinion on the question of whether the county, acting
through its board of supervisors, has the power to repair these
dams for the purpose of correcting the condition referred to in
the city of La Crosse.

^ou request the opinion of the attorney general on the ques
tion.

It is elementary, as you doubtless know, that counties and
county boards have only such powers as have been expressly
granted to them by law or are necessarily implied therefrom.
I have been unable to find, and you have not referred me to, any
provision of the law which would authorize the county of La
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Crosse to repair the dams in question for the purpose stated.
Moreover it would seem to be wholly a municipal problem to be
solved by the city of La Crosse.

It follows, in my opinion, that the question must be answered
in the negative.

FEB

Elections—Tarty candidate at primary who fails to secure
necessary percentage of votes to have his name placed upon
general election ballot as candidate of his party is entitled to
have printed on such ballot, in connection with his name, desig-
nation "independent Democrat," "independent Republican,' as
the case may be.

October 2,1922.

Honorable Elmer S. Hall,

Secretary of State.

You ask for an opinion as to whether a candidate for nomina
tion for office by the Democratic party at the September primary,
who failed to secure the necessary percentage of votes to entitle
him to have his name placed upon the official ballot at the general
election as a candidate of his party, and whose name therefore is
to be placed on such ballot as an "independent" candidate for
such office under the provisions of sec. 5.17, Stats., may have
printed on such ballot in connection with his name in the inde
pendent column the designation "Independent Democrat" under
the provisions of subsec. (4), sec. 6.23.
I am of the opinion that the question should be answered in

the affirmative.

Said subsec. (4) provides in part as follows:

"In each column shall be placed the name of each office to be
voted for and directly under the name of each such office shall
appear the name of the person nominated as a candidate for
such office. The name of the candidate shall in all cases be
placed in the column designated by the party name of that party
by which such candidate was nominated; and if the person le an
independent candidate, his name shall he placed in its proper
place in the column or columns designated independent, together
with his party designation as given in his nomination papers
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I think it 'would not be reasonable to construe the words I

have emphasized in the quotation from the statute as applying
only to nominations other than by primaries made by nomination
papers pursuant to sec. 5.26, Stats., which papers are required to
contain, among other facts, "the p■ arty or principle" the candi
date represents. The party candidates at the primary who
failed to secure the required percentage of votes to go on the
official ballot in the party column, automatically go on such ballot
'' in the column of individual nominations and * • ♦ shall be
denominated in such columns as 'independent.' " Subsec. (2)
sec. 5.17. '

I think it was clearly the legislative intent that the provisions
quoted from see. 6,23, subsec. (4), should apply to both classes
of "independent" candidates: those who automatically go on the
official ballot as such under said provision of sec. 5.17, subsec.
(2), and those who are nominated by nomination papers under
the provisions of sec. 5.26. To hold otherwise would unfairly
penalize the regular party candidates who failed to secure the
necessary percentage at the primary in favor of those who repre
sent the same party but did not submit their candidacies to the
electors of that party at the primary. I am satisfied that the leg
islature did not intend such discrimination, and that the pro
visions of sec. 5.17, subsec. (2), and 6.23, subsec. (4), being
in pari materm, must be so construed, if construction is necessary
at all, as to harmonize them in accordance with the legislative
intent, and that such construction requires your question to be
answered' as above stated.
FEB
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Chariiable and Penal Institutioiis—Home Finding Corpora
tions—Orphan asylums operating under see. 58.01, Stats., does
not require license from board of control under sec. 58.03 to
act as home finding agency for its inmates.

October 4,1922.

Board of Control. . '

In your letter of September 25 you ask whether corporations
organized for the maintenance of orphan asylums under sec.
58.01, Stats., may lawfully place children in homes, either for
adoption or under indenture, without being licensed by your
board under sec. 58.03.

Sec. 58.01, subscc. (6), provides that the officers of such corpo
rations

"may give away for adoption or bind out as an apprentice any
such child during its minority."

Sec. 58.02 gives corporations organized for the purpose of finding
homes for orphans or homeless children the power to consent to
the adoption of such children or to enter into contracts for their
care, education and maintenance. Sec. 58.03 provides:

"No individual other than the parent or legal guardian of the
child, and no agency, association or corporation, shall until duly
constituted legal guardian and duly licensed therefor as herein
after provided, place in any family with or without contract or
give away by adoption any neglected or dependent child as
defined in section 48.01."

The question is whether as between the home finding corpora
tions operating under sec. 58.02 and the orphan asylum corpora
tions operating under sec. 58.01 the licensing law is intended to
apply to both or merely to the former. The language of the li
censing law, "no individual * * * and no agency, associa
tion or corporation" is comprehensive enough to cover both;
but a study of the history of the two laws and of the licensing
law itself leads me to the conclusion that the orphan asylum cor
porations which operate under sec. 58.01 are not within its pur
view.

Sec. 58.01 has been in effect in practically its present form
since 1877 (ch. 149), and sec. 58.02 relating to home finding eor-

%
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porations dates from 1895 (ch. 206). The licensing law was
enacted in 1911 (ch. 178), and its opening paragraph at the
time of its original enactment was as follows:

"All home finding corporations existing under and by virtue
of chapter 86 of the statutes shall be licensed annually as here
inafter required."

Then followed the licensing law in substantially its present lan
guage. At that time both the orphan asylum corporations which
now exist under see. 58.01 and the home finding corporations
which exist under sec. 58.02 were organized under ch. 86, Stats.,
and both had then, as they have now, the charter power to find
homes for children j but the fact that specific reference is made
to home finding corporations in the opening paragraph of the
licensing act as originally passed is, to my mind, very significant
as indicating the legislative purpose to limit the application of
the new law to home-finding corporations proper.
The introductory paragraph just referred to was eliminated

from the licensing law by the reviser of statutes in the process
of revision (ch. 616, laws of 1919) but it is clear from the
reviser's nofes appended to his bill that this elimination was for
the purpose of brevity and not with any intention of enlarging
the class of organizations which should be recpiired to obtain
licenses.

Furthermore, at the time the licensing law was adopted in
1911, the home finding law, which was then sec. 1786Z>, Stats.,
1911, ajiplied only to the finding of homes for children under
fifteen years of age; and accordingly we find the licensing law
itself, as first enacted, restricted to agencies engaged in placing
children under fifteen years of age in homes. The statute relat
ing to orphan asylums, on the contrary, applied to all inmates
regardless of age. Thus, the licensing law upon its adoption was
made parallel in this respect to the home finding corporation law
and not to the orphan asylum law. When the revisor undertook
the revision of all three of these statutes in 1919, he preserved
the parallel between the home finding agency law and the licens
ing law by changing both to read "any neglected or dependent
child as defined in section 48.01" instead of "any child under
fifteen years of age"; but ho made no such change in the orphan
asylum law.
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I think wc must conclude from the history of the statutes in

question that the licensing law was not intended to apply to the
orphan asylums which operate under see. 58.01 but was aimed
particularly at the home finding corporations which operate
under sec. 58.02 and also, of course, at any other type of corpo
ration or any individual who might assume to act as a home
finding agency.

In view of the conclusion thus reached, it is unnecessary to
discuss the further question whether the licensing law could in
any event apply to private orphan asylums in view of the fact
that its application is restricted to agencies placing or giving
away "any neglected or dependent child as defined in section
48.01." To my mind it is very doubtful whether a child who is
an inmate of an orphan asylum maintained by private charity
could in any event be deemed a dependent or neglected child
within the meaning of sec. 48.01; and if he could not, of cour.se
the licensing law by its very terms would become inapplicable to
the orphan asylum.

RMH

Criminal Law—Gambling—Slot Machines—Machine is gam
bling device if, when coin is dropped in, operator gets candy plus
premium to be secured with next nickel provided numbers ex
posed form winning combination.

Fish and Game—Hunting Licenses—^Whether United States
army officer stationed in Wisconsin must pay nonresident hunt
ing license is dependent upon fact of actual residence; .such
officer is not deemed resident by virtue of being stationed in
state.

October 4,1922.

Arthxje W. Peeun,

District Attorney,

Wausau, Wisconsin.

The first question submitted in your letter of October 2, in
quiring whether the slot machine described is a gambling device,
is answered in an opinion rendered by this department on March
24,1921, to the district attorney at Hayward, Wisconsin, copy of
which I enclose herewith.*

♦Page 759 of this volume.
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You also desire my opinion as to whether a United States army
officer is required to pay a resident hunting license fee of one

dollar or a hunting license fee of twenty-five dollars as a non

resident, on the following statement of facts: A United States

army officer is stationed at Wausau in the line of his official duty,
giving instruction to a national guard organization Avhich is a

jiart of the "Wisconsin national guard. He came from without

the state to take up his duties there and complains that he should

pay the sum of only one dollar for a hunting license, the same
as a resident of the state, and that he should not be classed as a

ndnresident.

Your letter contains insufficient information to determine the

facts necessary to reach a correct legal conclusion. The law

governing issuance of hunting licenses is found in sees. 29.09,
29.10 and 29.12. You will obserA'c from see. 29.10 that,

"Resident hunting licenses and deer tags shall be issued sub
ject to the provisions of section 29.09, by the county clerks of
the several counties upon blanks supplied to them by the state
conservation commission, to resident.^ of each county duly apply
ing therefor who have resided^ in this state for at least one year
next preceding the application."

And from sec. 29.12,

■ "Nonresident hunting licenses shall be cither general or lim
ited, and shall be isued by the state conservation commission,
subject to the provisions of section 29.09, to persons duly apply
ing therefor who are not residents of this state or who have
resided therein less than one year next preceding the applica
tion."

The first question of fact to be determined is Avhether the United

States army officer involved is a resident of the state of "Wis

consin. If he is not he is required to pay the $25 license fee;
' if he is a resident of Wisconsin, the next question of fact to be
determined is whether he has resided in this state less than one

year next preceding the application. If so, he must still pay
the nonresident license fee. You may be able to determine the
question by determining the fact with reference to the length of
his residence in Wisconsin. The army officer in question is not
to be deemed a resident of Wisconsin in consequence of his being
stationed Avithin this state, art. Ill sec. 5, Wis. Const. If he had

established a residence in another state prior to his assignment to
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Wisconsin in the line of his military duty he has not lost his
residence in the other state. The question of a person's residence
is one that is entirely within his own control. If the officer in ques
tion had acquired a residence in another slate and subsequent
to his being assigned to Wisconsin has abandoned that residence
to make his residence here in Wisconsin he, of course, becomes
a resident of this state. Evidence of abandonment of a former
residence or lack of it may be found in whether he continues to
exercise the right of suffrage in the state of his former physical
residence and, if so, it is still his legal residence notwithstanding
his physical absence therefrom in the line of his dutj'". If on the
other hand he is married and maintains his family in the state of
his actual residence prior to his assignment to Wisconsin, that is
evidence that it is still his legal'residence, for a man's residence
is generally presumed to be the place where he maintains his
family.

Doubtless the application of one or more of these tests to the
situation presented to you will enable you to determine the legal
question involved. If not, I shall be glad to advise you further
upon a more complete statement of the facts.
AVJM

Criminal Law—Gamhling—Slot machine giving package of
gum and also number of coupons or chips indicated at time nickel
is played is gambling device, since operator gambles on what ma
chine will pay second time and chips played may or may not win
trade coupons.

March 24, 1921.

J. C. Davis,

District Attorney,

Hayward, Wisconsin.

Your request for my opinion as to whether a slot machine
described in your letter of March 22 is a gambling device must
be answered upon your statement of facts and not upon the
circular describing the machine enclosed. You describe the
operation of the machine as follows:

"You place a nickel in the slot and get a package of gum every
time the machine is operated by the use of the nickel. Also, in
addition to the package of gum you get the number of trade
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coupons or chips which is indicated to the operator at the time
he plays the nickel. To illustrate; when the machine shows 3
bars that means the operator will get 20 trade coupons or chips.
If the machine shows 3 bells that means 16 trade coupons or
chips, 3 plums indicates 12 trade coupons or chips, 3 oranges
8 trade coupons or chips, 2 cherries 4 trade coupons or chips,
2 cherries and bar 2 trade coupons or chips. Also, my informa
tion is that the machine is so arranged that these trade coupons
or chips can be played into the machine and the operator may get
nothing or other trade coupons.
"The operator knows exactly what he is going to get every

time he plays a nickel in the slot. That is, he gets one package of
gum and a number of trade coupons or chips indicated by the
machine. But when the chips or trade coupons are played into
the machine, the operator does not know whether he is going to
get anything for them or not. lie may get nothing or may get
other trade coupons, as I understand it."

A slot machine upon the principle and operated as above
described is in my opinion a gambling device, and you should
have no difficulty in obtaining evidence- to show that it was in
fact used for gambling. I will admit that the machine is very
clever and that the maker thereof can speciously argue that
because the player knows exactly what he is going to get for his
nickel that the element of chance is eliminated. This sounds
very good theoretically, but as a matter of practice common
sense tells us that a player is not going to abandon the machine
when the indicator shows that his next play would yield him a
profit. It can be assumed therefore that the indicator would
show the second player that what he would get for his nickel
would be no more than his money's worth. The inducement,
however, would remain to play the machine in the hope that
after his first play the machine will indicate a large reward for a
second venture, and he gambles on what the machine will pay on
the second operation. Further than that, when he plays chips
into the machine, he is not informed in advance by the indi
cator whether he will get anything or not, and the transaction is
a pure gamble.

In this connection I would also call to your attention the trad
ing stamp law. Unless the trade coupons or chips are redeem
able only in cash for an amount stated on their face upon pres
entation in amounts aggregating twenty-five cents or over of
redemption value, the use of these trade coupons or chips con-
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stitutes a violation of sec. 1747m. From your statement of facts
it does not appear that these chips are being used in such manner
as to make their use lawful, and evidence that the chips do not
bear upon their face a stated cash value or that they were re
deemable only in cash for the amount stated thereon upon pres
entation of the same in amounts aggregating twenty-five cents or
over and only by the person, firm or corporation isuing the same
would sustain a conviction under sec. 1747?m.

WJM

A.gvicultuTe—Feeding Stuffs — License granted under sec.
1494—14 for manufacture and sale of commercial feeding stuffs

may, at option of licensee, be issued under either subsec. (2) or
subsec. (3) of said section, but, having obtained license under
one subsection, licensee cannot later in same year change over
to other.

October 6,1922.

Honorable C. P. Norgord,

Commissioner of Agriculture.

You have asked my opinion, through the division of chem
istry in your department, as to the proper interpretation of sec.
149^14^ which relates to the licensing of manufacturers and
sellers of concentrated commercial feeding stuffs. That section
requires each such manufacturer or seller to pay annually to the
commissioner of agriculture either a license fee or a tonnage tax
as provided in either subsec. (2) or subsec. (3) of the said
section,

"provided, that no manufacturer, importer, agent or seller shall
comply in whole or in part with both subsection (2) and subsec
tion (3) of this section during any calendar year."

The two subsections just referred to provide two alternative
methods of paying the fee, subsec. (2) providing a tax payable
in December (presumably for the ensuing calendar year) on a
flat rate basis, while subsec. (3) provides a tax payable in
January on the basis of tonnage actually sold by the tax payer
during the preceding year.
Your question is whether a jobber of feeding stuffs who has

paid a license fee during the calendar year pursuant to subsec.
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(2), and who during the year has gone into the business of manu

facturing feeding stuffs, is entitled now to comply with subsec.
(3) as a manufacturer in spite of the fact that he has fully
complied with subsec. (2) for this particular year as a jobber.
In my opinion, the language of the statute clearly compels a

negative answer to your question. At the beginning of the year
the manufacturer or seller has a choice as to whether he will

pay a flat rate fee under subsec. (2), or a tonnage fee under
subsec. ( 3). But having made his election for any one year, as
the individual in question did in the present year by paying the
fee under subsec. (2), his option is gone for that year, for the
statute expressly prohibits him from complying in whole or in
part Avith both subsections during any one calendar year. The
fact that during the year he has changed from a jobber to a
manufacturer is immaterial. Manufacturers, importers, agents
and sellers are all grouped together in subsec. (2) and they are
likewise all grouped together in subsec. (3), and whichever sub
section is complied with for any one year is the only one that
can be elected for that year, regardless of whether the individual
changes from a manufacturer to a seller during the year
RMH

Bridges and Highways—Arteries—Neither county board nor
tOAvn board (nor any local authority except city with reference
to city streets) has authority to designate road as "arterial high
way" so as to compel all A^ehicles to stop before crossing or
turning into same.

October 7, 1922.
Easton Johnson,

District Attorney,
WhitCAvater, "Wisconsin.

You inquire AA-hether there is any provision of la\\^ under
Avhich either the county board or the toAA'n board may designate
a country road as an "arterial highAvay," so as to compel all
vehicles to stop before crossing or turning into the satne.
Your question seems to me to be emphatically answered in the

negative by sec. 1636—55, Stats. This section provides, inter
alia, that
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"mo city, village, eounty, town, park board or other local author
ity shall have power to enact, pass, enforce or maintain any
ordinance, resolution, rule or regulation, * * * in any man
ner excluding or prohibiting any automobile, motor cycle or
other similar motor vehicle, * * ® from the free and unob
structed use of all -public highways, driveways, and parkways
within the state; [except in strict conformity with the uniform
statutory regulations and except as to certain parks and drive
ways] « * * except that any city, * * » is hereby au
thorized * * * to designate any streets within such city
and declare the same to be arteries for through traffic, and may
compel all vehicles to come to a full stop before crossing or
turning into such

It is my opinion that the exception plainly applies only to
cities and city streets, and that, until the legislature extends
the power to counties, villages and towns or either of them,
none of the latter is authorized to make such a regulation; that
the authority given to county boards by subsec. (11), sec. 59.07
to regulate traffic on highways in the county maintained at the
expense of the county and state or either thereof is limited by
said sec. 1636—55. I find no other provisions in the statute
which give municipalities other than cities any authority to
designate arterial highways.

FE13

Contracts—Real Estate—Landlords and Tenants—When hard
coal is absolutely unobtainable because of scarcity and govern
mental regulation, tenant is not bound by provision of his lease
which requires him to use hard coal only.

October 9, 1922.

State Coal Committee.

You have asked my opinion as to whether in the present coal
crisis a tenant who is unable to get hard coal has a legal right,
as against his landlord, to heat the leased premises with soft
coal in spite of a provision in his lease that hard coal only may
be used. You state that in Milwaukee, where a similar crisis
occurred a year or two ago, the civil courts took the position
that the question was one of judgment, and that they would
not consider it a violation of the covenant of the lease if it
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could be shown that no hard coal was available and that the lives

of human beings were in jeopardy if heat were not furnished
by the use of soft coal.

In my opinion, the position thus taken by the Milwaukee

courts was in accordance with the law. It is a matter of common

knowledge, and must be deemed to be within the contemplation
of the parties to a lease, that in our climate a building is unin
habitable as a dwelling for several months in the year unless it
is heated. It is likewise a matter of common knowledge that no.
coal, either hard or .soft, is produced in Wisconsin, and the
entire supply must be brought into the state by lake or rail. To
adopt a strict and literal construction of a covenant that "only
hard coal may be used," at a time when hard coal absolutely can
not be obtained, would frustrate the principal purpose of the
lease because it would make the premises untenantable. The

case, therefore, in my opinion falls within the rather limited
class of cases where the performance of a covenant is excused

by impossibility. Two well-established subdivisions of that class
consist of cases (1) where the impossibility is created by law and
(2) where the continued existence of something essential to the
performance is an implied condition of the contract and such
thing has ceased to exist. Page on Contracts, sec. 2676. As be
tween the landlord and the tenant in the present case, hard coal
for the time being has largely ceased to exist, and that which
does exist is put out of the tenant's reach by the acts of the state
and federal governments. That is to say, the tenant cannot
obtain any hard coal from the local dealers because they have
none; he cannot go about the state and find a dealer who happens
to have some and purchase from him, because the disposition of
that dealer's supply is regulated by the state coal committee;
and he cannot go into the eastern market and purchase the coal
at the mine or elsewhere because the federal government has
stepped in and taken charge of the distribution of the very lim
ited supply that is available. The case, is, therefore, a combina
tion of impossibility created by the nonexistence of the subject
matter and of impossibility created by act of law, and I believe
the courts would recognize .such impossibility as a sufficient ex
cuse for nonperformance of the covenant in the lease.

In the foregoing, I have assumed that an actual impossibility
exists. Mere difficulty of obtaining hard coal or extra expense
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attendant upon procuring it would not be an excuse for tbe Tio-
lation of the covenant. Nor would the tenant be at liberty to

continue using the substitute fuel after the impossibility of get

ting hard coal had ceased. It would be necessary for him, in
other words, in order to justify his conduct, to prove his defense

by satisfying the court or a jury of his diligence in attempting
to obtain hard coal.

I have also assumed in the foregoing discussion that the lease

reads exactly as you say in your letter, viz., that "hard coal only
shall be used.'' If the lease were to provide simply that soft coal

could not be used, the situation would be different. It would
then be necessary for the tenant to exhaust the possibilities of
all other fuels before resorting to soft coal in violation of the
covenant.

RMH

Appropriaiwns a7id Expenditures—Tuberculosis Sanatoriiims
—Compensation and reimbursement for traveling expenses of
trustees of tricounty tuberculosis sanatorium established under
provisions of sec. 46.20, Stats., are properly chargeable to opera
tion of institution so as to be included in apportionment of "ex

penditures for repairs, maintenance, and operation" to counties
interested as provided by par. (b), subsec. (6) of said section.

October 10,1922.

D. K. Allen,
District Attorney,

Oshkosh, "Wisconsin.

You state that the counties of Winnebago, Fond du Lac and
Waushara have established a joint county tuberculosis sani-
torium under the provisions of sec. 46.20, Stats., and ask for an

opinion as to whether the compensation of the trustees of such
institution should be paid out of the funds of the institution and
apportioned to the several counties as in the case of maintenance
charges or operation charges, or whether each county should pay
its own trustees.

I think that the amounts paid to the trustees for compensation

and as reimbursement of their necessai^y traveling expenses are,
under the provisions of the statute referred to, fairly to be

40
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considered "expenditures for operation" of the institution so as

to be included in the apportionment of "expenditures for re

pairs, maintenance and operation" as provided by par. (b),
subsec. (6), sec. 46.20.

Under the terms of subsec. (4), said sec. 46.20 the compensa

tion of the trustees of joint county institutions is the same as the
trustees of similar county institutions, such compensation to be
fixed by the joint action of the county boards, unless otherwise

provided by law. The compensation of trustees of county tuber
culosis sanitoria is "otherwise provided by law." Sec. 50.06,
Stats., provides that such compensation shall be the same as
members of the county board.

Said subsec. (4), sec. 46.20 also provides that the trustees of

joint county institutions shall have the qualifications and func
tions and be subject to the limitations and restrictions of trustees
of single county institutions elected pursuant-to sec. 46.18. By
this latter section the management of the institution is controlled
and directed by the board of trustees, which appoints, fixes the
compensation, prescribes the duties and removes the superin
tendent (which superintendent and his subordinates are at all
times under the supervision and direction of the trustees), audits
the accounts, employs counsel, prosecutes and defends, in the
name of the county, all actions involving the interests of the
institution, and performs generally the manifold duties of the
board of directors of a corporation. Wliere compensation is
paid to directors of a corporation, I think it is well settled that
the amounts so paid are a part, of the operating expenses of the
business. The salary and expenses paid to the superintendent
and subordinate officers and employes of the joint county insti
tution are unque.stionably chargeable to maintenance and opera
tion. No reason is perceived why like items of expenditure
allowed by law to the members of the governing body of the in
stitution should not be so chargeable. The legislative scheme
appears to be that the whole cost of the original construction and
•the cost of repairs, maintenance and operation of the joint insti
tutions shall be equitably apportioned to the counties interested,
on the basis provided for by the statute, and it is my opinion that
the compensation and expenses of the trustees are included
within that scheme.

FEE
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Bridges and Highways—Eminent Domain—Condemnaiion—
County has not right to take clay, gravel and other material from

lands for highway purposes in condemnation proceedings until

payment or tender of amount of award to landowner has been

made, even though county has appealed from such award.

October 10, 1922.

Lynn H. Ashley,

District Attorney,

Hudson, Wisconsin.

You state that in proceedings under the provisions of sec.
1317»i—6 the county judge of your county has made an award

to the owner of land from which the county state road and

bridge committee has deemed it desirable to take stone, gravel,
clay and other material for the construction of highways under
their charge; that the county committee deems the county
aggrieved by the award, and will presently take an appeal there
from to the circuit court as authorized by par. (d), subsec. (3),

of said section. You ask for an opinion as to whether the
county may, after taking such appeal, use such land and take
such material therefrom for highway purposes.

Par. (b), subsec. (3), of said section provides inter alia that
after the county judge has made and filed his award in writing;

<<* * ♦ rpjje county committee may then pay the sum

awarded to the owner, or tender the same, and in case of refusal
to receive the money, deposit it with the county judge for such
owner's use and give him written notice thereof, and the title
to the property and rights sought to be acquired shall thereupon
vest in the county for the uses and purposes of the acquirement,
and such committee may cause a certificate under the hand and
official seal of such judge, stating the facts, to be recorded in the
office of the register of deeds, which shall be notice to all persons
thereof. The county may then proceed to use the same,
#  * *

I think that the provisions quoted prescribes the only condi
tions under which the county may take material from the land.
In my opinion, if it is desired to take and use the material with
out waiting for the determination of the county's appeal from
the award, the committee should first pay or tender the amount
of the award to the owner and comply with the other require-
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ments of such provision; that the county has no legal right to
take or use such material from the land until said conditions

have been complied with.
In my judgment the payment or tender and deposit of the

amount of the award does not affect the appeal one way or
another. The appeal may be prosecuted by the county notwith
standing such payment or tender and depo.sit (see X Op. Atty.
Gen. 14); and if on the determination of the appeal the award
is reduced, the county may recover the excess amount paid.
FEB

Fish and Game—No person convicted of any violation of law
under any license granted pursuant to eh. 29, Stats., is eligible
to Teeeive any licenses provided by said chapter for one year
following such con-viction.

October 11, 1922.
"W. E. Barber, Chairman,

Conservation Commission.

You require my opinion as to whether a person convicted of
a violation of law imder his hunting license which has been
revoked may lawfully be issued a trapper's license -within a
period of one year after the revocation of tlie hunting license, in
view of the provisions of sec. 29.63.

Ch. 29, Stats., deals with wild animals and the regulation of
the enjoyment, disposition and conservation thereof. The last

subject treated in the chapter is that of penalties for the viola
tion of the provisions of that chapter of the statutes. Sec. 29.63
reads:

"Any person who, for himself, or by his agent, servant, or
employe, or who, as agent, servant, or employe for another, vio
lates any of the provisions of this chapter shall be punished,
respectively, as follows: * *

Then follows the various penalties:
(a) For unlawful taking of fish;
(b) For hunting, trapping, fishing or clamming without a

license or for violation of the provisions of a hunting license;
(c) For violation of any provision relating to game birds;
(d) For any violation for which no other penalty is pre

scribed.
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Subsec. (3), to wbich you call my attention, provides:
"Upon conviction of any person for any violation under any

license issued to such person, such license shall be immediately
revoked and canceled, and no license shall be issued to such per
son for a period of one year thereafter."

It is my opinion that a person holding a license under the pro
visions of eh. 29 whicli has been revoked may not lawfully be

issued any of the licenses provided for in said chapter until one
year has elapsed after the date of the revocation.
WJM

Education—Powers of school board of Portage under special
charter of that city discussed.

When school board expends money in excess of amount author

ized by law, its members are personally liable to city for excess,

but city's right to recover same is easily lost by laches or ac
quiescence.

Where city maintains its own schools, mill tax authorized
by sec. 62.12, Stats., for "municipal purposes" is available for

school purposes as well as for other city purposes.

October 11, 1922.

Honorable John M. Callahan,

State Supcriiitendent.

In your letter of October 9, you ask my opinion on several
matters connected with the financial management of the school
system at Portage. The facts on which your request is based
are as follows:

" Portage is a city of the fourth class. Its old special charter
(ch. 132, Laws 1882, as amended by ch. 77, Laws 1887) created

a city school system under the supervision of an elective board
of education. The provision of funds for the school system was

vested solely in the common council, which was authorized by
see. 118 of the charter to levy a tax not exceeding 7^^ mills
on the dollar for that purpose. Sec. 120 of the charter (as
amended by eh. 468, Laws 1885) prohibited either the board of
education or the city council, unless authorized by a vote of two-

thirds of the legal voters of the city, from appropriating, con
tracting or expending for school purposes in any one year any
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greater sum than is provided for in see. 118, in addition to the

school moneys derived by the city from the state and county

school funds and from fines, forfeitures, and tuition moneys.

Sec. 117 of the charter made it the duty of the school board to
certify to the council at its first meeting in October of each year

the amount of money in their opinion necessary and proper to

be raised for school purposes, and another paragraph of the
same section prohibited the board from expending apy greater

amount in any year than was appropriated by the council for

school purposes during such year.
It appears that during 1919 and 1920, owing to the suddenly

increased expenses of the school system, the taxes levied by the

council for school purposes and the appropriations made tliere-
for were very much le.ss than the amount required and actually

expended by the board of education, and by December 31, 1921,

the school fund showed a deficit of about $19,000, which had
been taken care of by shifting moneys from the general fund

to the school fund. In October, 1921, the school board certified
to the council a budget of $63,352.10 as its estimate of the school
expenses for the coming j*ear, of which $18,358 was expected
to be raised through tuition, state and county aid, and the sale

of supplies, leaving $44,991.10 to be raised by taxation. The
items of this budget consist of teachers' salaries, janitors' sal
aries, textbooks, manual training and domestic economy school
supplies, fuel, water and light repairs and new desks and equip
ment—nothing being included for the payment of the indebted
ness owed from the school fund to the general fund. The coun

cil thereupon in December, 1921, levied a tax of 3V]% upon the
taxable property in the city, reciting in its resolution that this
tax included a school tax of $44,186.32, The money provided by
this tax levy became available when taxes were collected early
in 1922. It was used first to pay back to the general fund the
$19,000 borrowed therefrom in previous years, and then to oper
ate the school system as long as the money held out; but the

money is now all gone and there are no funds on hand with
which to pay the expenses of the school system from now until
tax collecting time early in ] 923,

TJpon these facts, you ask seven questions which I .shall state
and answer in their order.
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1. How much money is the city of Portage authorized to raise
by taxation in any one year for school purposes?
As already pointed out, the tax limitation in the old general

charter was 7i/^ mills for scliool purposes. The charter also

contained a limitation of the tax rate for general city purposes

to one cent with an additional five mills for fire protection
purposes. By ch. 81, laws of 1899, however, as amended by
various acts up to and including eh. 4, special session of 1920,

all cities of the fourth class under special charter, together with

certain kinds of school districts, were authorized

"to levy annually a special tax for school purposes not exceeding
eight mills on the dollar * * * in additon to the total tax
now authorized to be levied by such cities or school districts."

This statute, which in its final form (except for the amendment
of the special session of 1920) appears as sec. 926—143, Stats.
1919, operated to amend the special charter of the city of Port
age by increasing the permissible tax rate for school purposes

from lYz mills to loi/^ mills. It is true that sec. 135 of the old

special charter of Portage provides that

"no general law of the state contravening the provisions of the
city charter shall be considered as repealing, amending or modi
fying the same unless such purpose be expressly set forth in
such law;"

but such provision can have no effect as against a subsequent
act of the legislative expre.ssly made applicable to all cities under
special charter. "While one legislature may lay down a rule of
this kind which a subsequent legislature will be presumed to
intend to follow unless a contrary intent appears, the former

legislature cannot tie the hands of its successor by laying down
rules as to the method of enacting laws; and where it clearly
appears, as it does here, that the later act was intended to apply
to all special charter cities, the failure to mention the city of
Portage does not render the act inapplicable to that city. See
McKneUy v. Brotherhood of American Yeomen, 160 "Wis. 514,
522; State ex red. Gillen v. Bi-aman, 173 "Wis. 596.

In 1921, however, with the repeal of all special city charters,
the provisions for an extra eight mills of authorized tax over and
above "the total tax now authorized to be levied" was modified

so as to eliminate cities from its operation and to confine it to
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school districts of the same type that had been included in the

statute before its revision. The statute as thus revised is sec.

40.64, subsec. (8), subd. 4, par. (c), Stats, As to cities, the tax

limitation law which is now applicable is sec. 62.12, subsec. (4),
of the new general charter, which provides:

"The tax levied by the council for any one year for municipal
purposes, together with all other taxes required to be levied, shall
not exceed three and one-half per cent of the assessed value of
the real and personal property in the city in that year, except
that in addition a special tax for school purposes not exceeding
eight mills on the dollar of such assessed value may be levied."

The revisor of statutes, in his note accompanying the portion

of his bill which eliminated cities from sec. 926—145, expressly
stated that the reason for their elimination was that sec. 62.12

was intended to cover them; and there can be no doubt that
such was the legislative intent. ThuSj since the revision of 1921,

it is apparent that the maximum tax that can be levied by the
l^ortage city coLuieil is " for municipal purpo.ses" tcgcthcr
with an additional special tax for school purpos<3s not exceeding
eight mills.

This, however, does not fully answer your question. It is
necessary to consider further whether the eight mill tax is all

that can be levied for and devoted to school purposes or whether
the council has power to devote to those purposes such portion
as it may deem proper of the tax levied "for muncipal
purposes." To ascertain the legislative intent in this matter,
it is necessary to go back to the old general charter law which

was the basis of the revised general charter of 1921. The old
law (sec. 925—142ff, Stats. 1919) placed a limit of 3^% upon
the tax to be

"levied for any one year for munwipal purposes, together with
the tax required to be levied for state, county, county school
and school district purposes."

This clearly included within the 3%% limitation the tax levied
by the city for school purposes, whether the city was operating
under the common school district system or under the city
system provided by sec. 925—113. In the former case, the tax
levied for the support of schools would be a part of the "tax re
quired to be levied for • • * school district purposes;" in the
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latter case, it woiild be a tax levied for "municipal purposes,"
taking the place of the tax -which -would otherwise be levied
for school district purposes. Thus it seems clear that under the
old general charter the city's tax limit of 3^/^% was intended

to include school taxation; and sec. 926—145, which authorized

both general and special chai'tcr cities to le-vy a special tax for
school purposes "in addition to the total tax now authorized,"
simply gave an additional authorization which was not intended

to be the sole source of authority for school taxation. The new

general, charter of 1921 combined into a single sentence the old
authorization of for municipal purposes "trgether with

all other taxes required to be levied," and the old special author
ization of eight mills for school purposes. There is no evidence
that any substantive change in the law was intended, and the
only reasonable conclusion is that now, as prior to 1921, the taxes

levied for municipal purposes may properly include taxes for
school purposes.

My answer' to your question, therefore, is that the city of

Portage now has the power to levy for municipal purposes, in-
cludinc) ilie support of the schools, a tax equal to on the
dollar, and to levy an additional tax of eight mills on the dollar
for the support of schools only. How much of the 3t/^% tax
shall be apportioned to the schools is a matter for determination
by the city council and is not specifically regulated by law.

2. Has the board of education the power to incur any debt

or expend any money for school purposes unless such action be
previously authorized by the council, and if it does incur debts
and expend money without such authority, is the board or are
its members personally liable for the same ?

As to the first part of the question, the provisions of sees. 80

and 117 of the old city charter are plain:

"No debt shall be contracted against the city or order be
drawn on the city treasury unless the same shall be authorized
by a majority of the common council;"

•  ♦ No greater amount shall be expended by the board

of education in any year under the provisions of -this section
than shall be appropriated by the council for school purposes
during the year."



774 Opl\ion$ of the Attorney-General

Are these provisions of the special charter still in effect? This
department advised you in an opinion dated July 31, 1922,*
that the provisions of special city charters relating to the organ
ization and supervision of school systems were not repealed by
the new general charter law of 1921. The reasons for this con-
elusion were stated at some length in that opinion and need not
be repeated here. Thus, while the provisions of the Portage
charter with respect to the fiscal management of the city are
undoubtedly superseded by the new general charter, the pro

visions as to the organization and powers of the board of educa
tion, including the prohibition against the expenditure of money
without an appropriation by the council, are still in effect. My
answer to the first part of the question, therefore, is in the nega

tive.

The second part of the question, relating to the personal liabil

ity of the members of the board in case expenditures are in

curred in excess of the appropriations made by the council can

not be answered positively either way. It is the law of this state
that where public moneys arc paid out under a contract entered

into by municipal officers entirely without authority—as for
instance where they fail to let the contract to the lowest bidder—

such officials and the party with whom they contract are jointly
liable to refund to the city the full amount paid upon the con

tract, although the city may have received full value for the

money expended. The very positive statement of this doctrine

in Chippeiva Bridge Co. v. Durand, 122 "Wis. 85, was reaffirmed

in equally vigorous language" only a few months ago in Neacy v.

Drew, 187 N. W. 218. On the other hand, the right of the
municipality to recover the money may be lost by delay and
acquiescence, the action for its recovery being equitable in its
nature and subject to the doctrine of laches. Upon this ground,
the court in Frederick v. Douglas County, 96 Wis. 411, held that

a delay of only a few months was sufficient to bar a county from
recovering moneys paid to an attorney whom the county had no

power whatever to employ. The decision in the Frederick case
was recognized in both the Ckippewa Bridge Company and the

Neacy cases, supra, as good law. The same considerations im
pelled the court to deny relief in Dorner v. School District, 137

•Page 585 of this volume.
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Wis. 147, where an effort was being made to recover from the
officers of a school district all the money that they had expended
for a period of years in the maintenance of a school in which
sectarian instruction had been illegally given.

In the present case, therefore, even though it were deemed to
be a true case of an absolute want of power to expend the money,
the question of the liability of the board members would be
governed largely by equitable considerations and would depend
upon many facts that are not now before me. In my opinion,
however, it is not a case of an absolute lack of power j that is,
it is not a case where the city had no power to expend the money
but is merely a case of a subordinate agency of the city expend
ing money, in excess of the amount authorized by its superior,
the common council. What the council could authorize it could

ratify, and if the council, with knowledge of what was being
done, permitted it to pass without protest, and the city received
full value for the money expended, I am satisfied that the courts
would not permit a recovery against the individual members of
the board. The case has more the aspect of an irregular exer

cise of an existing power than of an attempt to exercise a power
that does not exist at all. See Grand Chute v. Herrick, 163
Wis. 648.

3. Has the city of Portage the power to borrow money for
school purposes up to the limit of the taxes that it could have
levied for such purposes, provided the indebtedness of the city
is not increased beyond its constitutional limit?
I assume that this question refers to temporary borrowing to

meet current expenses and not to the issuance of bonds to pay
for new buildings or eqiuj)ment. Except as restrained by charter
or by statutory or constitutional provisions, a city may borrow
money for all purposes for which it can raise maney by taxation.
Mi'cs r.s". Ashland, 172 Wis. GO'j. yec. 67.11, subsec. (4), Hlats.,
however, limits the borrowing of money by a city for the pay
ment of current and ordinary expenses to

"twenty-five per cent of the amount of its tax levy during the
preceding year for the same purposes."
The tax levy of the city of Portage for school purposes in 1921
was $44,186.32, so that the maximum amount that the city could
borrow at this time if sec. 67.11 were applicable would be a little
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over $11,000. That section, however, contains the further pro
vision :

t<* * # whoso charter is repealed by chapter
242, laws of 1921, may,, until January 1, 1923, continue to bor
row money to pay current and ordinai'y expenses, within the
limits provided in sueli charter."

Sec. 96 of the Portage charter as amended by ch. 468, laws of
1885, provided:

"It shall be the duty of the council to always provide for the
prompt payment of all orders drawn on the city treasury, and
it shall have power to negotiate temporary loans at the legal
rate of interest for the supplying of all funds to meet any de
ficiency in the treasury; provided, however, that no loans shall
be made for any sum of money for temporary purposes which,
added to the amount levied in the last preceding tax roll, would
exceed the amount which the council might have levied for the
purpose specified under the provisions of the charter."

As already pointed out, the council had power under the old
charter as amended by sec. 926—145, Stats. 1919, to levy tax^
for school purposes at the rate of 15% mills. The assessed valu
ation in 1921 was $5,339,177 (Proceedings, Portage City Coun
cil, 1921-22, p. 69), so tlmt the maximum permissible levy for
school purposes in that year was nearly $83,000. Only $44,186
were actually levied for school purposes in 1921, which leaves
a margin for permissible borrowing, up to January 1, 1923, of
over $38,000. After that date, the provisions of sec. 67.11 (4)
will become operative and will prohibit the city from borrowing
for any particular purpose more than twenty-five per cent of
the amount of its tax levy during the preceding year for that
purpose.

4. "Was the tax levied in 1921 and the money collected thereon
available first to pay back to the general fund the deficit of
$19,000 existing on December 31, 1921, and the balance left
available for the use of the board of education dui-ing the year
1922, or is the board of education authorized to expend the
entire sum during the year 1922 without reference to the deficit-

existing at the beginning of the year?

It already appears from the statement of facts that, as soon
as the money was received from the payment of taxes early in
1922, the first $19,000 of the school tax money was devoted to
the reimbursement of the general fund, thus wiping out the
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deficit. It does not appear, liowever, whether this was done by
action of the board of education or was a mere bookkeeping
entry by the city clerk and treasurer. Assuming that the latter
was the method pursued, the question remains as to whether the
board of education is bound by this action, or whether it has
power to use the entire school fund for school purposes during
1922 without taking care of the deficit. In my opinion, it has
such power. Sec. 119 of the charter provides that

"all moneys received by or raised in the city of Portage for
school purposes shall be disbursed on the signed orders of the
president and clerk of the board of education and in no other
manner."

This section of the charter, being a part of the specification of
the powers and duties of the board of education, is still in force.
Under it, the moneys in the school fund cannot be paid into the
general fund or anywhere else by mere bookkeeping entries of
the city clerk and treasurer but only upon orders signed by the
president and secretary of the board. At the time the money
was borrowed from the general fund, which was prior to the
enactment of the new city charter law by the legislature, such
borrowing was lawful under sec. 100 of the charter which pro
vided :

'' All surplus moneys in the city treasury not belonging to the
school fund may, by direction of the council, be temporarily used
for the purpose of paying orders drawn on other funds, but all
funds so used shall be replaced."

This provision fixes no time limit for the replacement of the
moneys so borrowed from the general fund, and it would seem
that no obligation rests on the board of education to make the
repayment until it has been provided with money for that pur
pose. The budget for the year 1922, as pointed out in my state
ment of facts above, contained no provision for this purpose, but
was confined to the amounts needed for ordinary running ex

penses. In my opinion, the board of education is entitled to use
that entire amount for the running expenses of 1922. Provision
should be made in the budget and tax levy of this fall for the
raising of the $19,000 to take care of the deficit.

5. Was the amount available for the board of education, as

the result of the tax levy made by the common council in De-
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eember, 1921, authorized to be spent prior to the closing of the
school year on June 30,1922, or is it to cover the entire calendar
year of 1922 or until the funds are exhausted?

The amount raised by taxation in January, 1922, and placed in
the school fund was clearly available to pay expenses of the
school system from the time it was received until it was ex
hausted. The money in the school fund is there for school uses,
and if it is not all needed in the year for which it was raised,
it remains as surplus for the uses of the following year, account
being taken of such surplus in preparing the budget for the
following year. There is nothing in either the old city charter
or the new general charter law which would indicate that moneys
placed in the school fund are to remain unavailable until a cer

tain time has elapsed or are to cease being available at any time
prior to their complete exhaustion.

6. When the board of education submits its budget to the
council in October, is such budget and the tax levied pursuant
thereto intended to cover the succeeding calendar year, or is it
intended to cover the school year which ends on June 30 of the
succeeding calendar year ?
In my opinion, the budget and the tax are intended to cover

the succeeding calendar year, which, under sec. 62.12 of the new
general charter law, is also the fiscal year of the city. Under
sec. 124 of the old Portage charter, the fiscal year began on
December 1. The provision of sec. 117 of the charter which re
quired the board of education to determine and certify to the
council annually in October

"the amount of money, in their opinion, necessary or proper to
be raised for school purposes"

contained no specification "of the period to be covered by the
estimate ,• but from the fact that it was to be submitted in Oc
tober, I think it is fairly to be inferred that the period intended
was the fiscal year beginning December 1. To say that it was
intended to apply to the school year beginning on July 1, of
which one quarter had already elapsed before the estimate was
submitted and another quarter would have elapsed before any
money would become available by reason of the estimate and
the tax levy, would mean that the legislature intended the school
system to get along on borrowed money for half of each year.
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And to hold that the year covered by the estimate -was. intended
to be the school year which would not begin until duly 1 of the
following year, would re'quire the board of education to make
an estimate for a period commencing nine months in the future
and ending twenty-one months in the future, which Avould seem
quite unreasonable. This department held in an opinion to the
state board of vocational education last year (X Op. Atty Gen.
903) that the report which sec. 41.16, Stats., requires the local
board of industrial education to present to the common council
in September, showing "the amount of money required for the
next fiscal year" applies to the city's fiscal year beginning Janu
ary 1 and not to the school year beginning either the preceding
or the following July 1. And in cities which have city school
systems otherwise than under special charter provisions, sec.
40.64, subsec. (8), requires the board of education to certify to
the council prior to October 1 an estimate of the expenses of the
public schools "for the e^nsuing year," which must certainly
mean a year that has not yet begun, and cannot very well relate
back to the school year which began on the preceding July 1.
The statutes last referred to are illustrative of what I believe
must have been the legislative intent in providing for the filing
of an estimate by the Portage board of education in October of
each year: namely, that the period to be covered by the estimate
was intended to be the city's fiscal year beginning December 1
rather than the school year beginning July 1. As the city's fiscal
year has now been changed to begin on January 1, the estimates

■ will henceforth properly cover the succeeding calendar year.
I may say further on this point, however, that the provision of

the Portage charter with respect to the estimate of the board of
education is so indefinite as to the time intended to be covered,
that if it were to be shown that a contruction other than the one
I have arrived at had been followed by the city officials for a
long period of time, the courts might accept such practical con
struction as their guide in determining the meaning of the
statute. There being no facts stated in your letter wdth respect
to the construction actually adopted by the city officials in the
past, the question of practical construction has necessarily been
disregarded in arriving at my conclusion.
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7. Has" the council authority to withdraw from the general
fund of the city any sums that may be available therein and
place them in the school fund for school purposes ?
The council clearly has such authority under sec. 100 of the

old charter, which expressly authorized the surplus moneys in
the treasury to be temporarily used for the purpose of paying
orders drawn on any other funds. In the new general city char
ter which became effective January 1, 1922, I have been unable
to find any provision that would prevent the council from trans
ferring money from the general fund to the school fund. Sec.
62.12, subsec. (6), par. (b), provides that "funds appropriated
by law to a special purpose" shall not be diverted to any other
purpose, thereby clearly forbidding the transfer of money from
the school fund to the general fund; but there is no prohibition
against the transfer of money from a general fund into a special
fund, other than the general prohibition against withdrawal
from any fund of any amount in excess of the moneys therein
RMI-I

Counties—Refunds—Taxation—Tax Sales—Tax sale to X,
when county holds tax sale certificate, is invalid. Subsequent
sale does not cut off county, nor need county buy in subsequent
certificate.

October 12,1922.
Byron J. Carpenter,

District Attorney,

Stevens Point, Wisconsin.

Tou state that Portage county is the holder of a tax certificate
on a piece of land in that county and that an individual has
bought two subsequent tax certificates. Your letter raises the
question as to whether the individual can get the tax certificates
and thereby cut off the county and whether it is necessary for
the county to purchase the individual's certificate in order to
have a clear title.

Sec. 75.32, Stats, (formerly 1191), provides:

"Real property upon which the county holds any certificate
of tax sale shall continue liable to taxation and to sale for unpaid
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taxes, and the county shall be the exclusive purchaser at the
sale; • • •

Under this provision of the statute, the subsequent tax sales
to the individual referred to in your letter are invalid. Gilbert
V. Pier, 102 Wis. 334, 33?.

The invalidity, however, is not of such a nature that it affects
the groundwork of the tax and the county is, therefore, not
liable to refund as provided in sec. 75.22 (formerly 1184).
Your questions are, therefore, both answered in the negative.

This is in accord with the rule in X Op. Atty. Gen. 354.

CJM

Elections—Municipal Corporations—Villages—Newly incor
porated village holding its organization election on October 26
remains part of election district to which it was attached before
its incorporation for purposes of general election in November
following.

October 13, 1922

Peter N. Huieas,

District Attorney,

Port "Washington, Wisconsin.

In your letter of October 9 you state that the village of Bel
gium (formerly a part of the town of Belgium) in Ozaukee
county was incorporated under the provisions of sees. 61.01 to
61.10, inclusive. Stats.; that the election under the provisions of
61.09 was held October 2 and that the order of the court for in-
corporation and a statement of the result of such election were
recorded in the office of the register of deeds of the county on
October 4; that the election of officers under the provisions of
61.12, Stats., will be held on October 26.
Your request, in effect, is for an opinion on the question of

whether, after the organization of the village by the election on
October 26, the newly incorporated village will remain part of
the election district to which it was attached before the incorpo
ration or whether it will constitute a separate election district
at the general election to be held on November 7 next.
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Under the provisions of subsec. (1), sec. 61.10, the village is
deemed a body corporate from the time of the recording of the
order of the court on October 4. While this is true, it is not a
separate and independent municipality until it is completely
organized; that is, until the officers are elected and qualify.
(Op. Atty. Gen. for 1910, 491, 493.) The earliest date on which

the organization can possibly be completed is probably Octo
ber 27. Subsec. (2), sec. 61.10 provides as folloAVS:

"If after any village shall have become incorporated there
shall not remain, before the next ensuing judicial election or
election for state or county superintendent or before any general
election, time to comply with the provi.sions of any law relating
to the holding of any such election, then and in that event such
village shall, for the purposes of any such ensuing election re
main a part of the election district or districts to which the same
was attached before said separation was had."

Under these provisions the question recurs that provisions of
the law relating to the holding of the, general election are neces
sary to be complied with by the village within the times fixed
by law. Among these are the determination of a place of voting,
the providing of election booths and ballot boxes, the selection
and qualification of the election officials, and the posting of elec
tion notices at least ten days before the election. The place for
holding the election is required to be ordered by the board of
trustees of a village at least four months before the election,
unless otherwise ordered by law. (Sub.sec. (2), sec. 6.04.) The
election officers are required to be nominated by the president
of the board of trustees of the village, from lists furnished by
the county committees of the two dominant political parties, and
approved by such board, at the fir.st regular meeting of the
board in February, or at a special meeting called for the purpose
on the last Tuesday of February of the year in which a general
election is to be held. (Pars, (a), (b) and (e) of subsec. (4),
sec. 6.32.) The village clerk has five days after the appointment
and confirmation of such officers within which to mail notices of
such appointments to each appointee, and each sucli appointee
has ten days thereafter within which to file his oath of office.
(Par. (g), subsec. (4).) The county clerk is recpiired to mail
the notices of the general election to the village clerk and one
of the inspectors of election of the village (sec. 6.11), and the
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village clerk and sucli inspector are required to post the notice
of the election in five conspicuous places in the village at least
ten days before the election (sec. 6.12).
Even if we were to assume that the provisions of the statute

specifying the time within which the place of holding the elec
tion must be ordered by the board of trustees of the village, and
the time at which the election officials are to be chosen are, as
applied to the village in question, directory merely, I am of the
opinion that sufficient time will not remain before the election
to enable the officers elected at the election on October 26 to
qualify, a legal meeting of the board of trustees to be held, lists
to be furnished the president by the county committees, the
president to appoint from such lists and the trustees to confirm
the election officials, the election officials to qualify, and the
result properly certified to the county clerk so that he can mail
the notices of election as required, and the village clerk and in
spector to post the notice of election, all of which, with perhaps
other required acts, must be fully done and performed on or
before October 28.

I conclude, therefore, that the said village of Belgium, for the
purpose of the general election to be held on November 7, re
mains a part of the town of Belgium—^the election district to
which it was attached before incorporation.
PEB

Trade Regulations—Trading stamp which on its face purports
to be redeemable in merchandise, but contains on reverse side
stipulation that it shall be redeemable only in cash in states
where merchandise redemption is prohibited, violates sec. 1747wi,
Stats.

October 14,1922.

A. F. Murphy,

District Attorney,

Marinette, "Wisconsin.

In your letter of October 11 you ask whether it is a violation
of sec. 1747m, Stats., for local merchants to give with the sale
of merchandise a premium coupon, sample of which you enclose.
The coupon reads as follows:
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"Redeemable Only by the Person to Whom Originally.

Issued

Free Premium Coupon

'' These coupons may be saved and returned to us for articles
shown on our new premium list.

A. J. Kasper Co.

353-351) E. Illinois St., Chicago, 111.

Get list of premiums from your grocer or send to us with 3c
for mailing. Address Department D."

On the reverse side appears-the following:

"Save This Coupon

"Many valuable articles are offered free to users of Rasper's
Products. Coupons are redeemable according to terms of our
profit sharing plan in effect

One

at time of redemption. In states where coupons may be law
fully redeemed in cash only, this coupon will be redeemed in
cash cent) and not in merchandise."

This department has consistently held that coupons of this
type violate the trading stamp law.. That law broadly prohibits
trading stamps and tickets, in connection with the sale of mer

chandise, and then makes an exception of slips, tickets or checks
which

"bear upon its face a stated cash value and shall be redeemable
only in cash for the amount stated thereon, upon presentation in
amounts aggregating twenty-five cents or over of redemption
value, and only by the person, firm or corporation issuing the
same."

Attorney General Haven held in 1918 that the trading stamp
law was violated by t he issuance of a trading stamp bearing the
words "void wherever prohibited," and that ruling was re
affirmed in an opinion given to the district attorney of Jefferson
county last year. VII Op. Atty. Gen. 594; X Op. Atty. Gen. 555.
The basis of these rulings was that any person of average intel
ligence receiving a coupon of this kind would expect, upon a
c^ual reading of it, to have it redeemed in merchandise, and
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might continue to make purchases from time to time relying on
this consideration. In an opinion given to the dairy and food
commissioner on August 5 of this year* these rulings were re
affirmed with respect to a coupon very similar to the one you
present, bearing the statement that it is redeemable only in cash
in those states where redemption in goods is prohibited. Such a
coupon places on the purchaser the necessity of ascertaining,
from sources outside the coupon itself, whether the coupon is
redeemable in cash or merchandise. The coupon that you submit
plays up the premium idea strongly, and then leaves it to the
purchaser to find out as best he may whether the general clause
relating to ''states where coupons may lawfully be redeemed in
cash only" applies to his case. In my opinion, such a coupon
does not comply with the exception stated in the statute, in that
it does not apprise the purchaser that it is redeemable only in
cash, but is calculated to give him the impression, unless he hap
pens to be versed in the law of the state, that it is redeemable
in merchandise.

RJin

BondsScJiool Distri-cfs—Bonds of school district for purpose
of refunding bonds dated July 1, 1921, and maturing July 1,
1922, are unauthorized by present law and cannot be approved
and certified by attorney general.
Fact that electors of school district, in voting issue of one-year

bonds, relied upon law then existing but subsequently repealed,
sec. 40.11, Stats., 1919, authorizing refunding of same, is imma-

October 14,1922.

"W. V. SHiVEETHOEN,

Attorney,

Ilayward, "Wisconsin.

Re: $25,000 refunding bonds of Joint School District No. 4
of Washburn and Barron counties

The department has examined the certified copy of the pro
ceedings preliminary to the issue of these -bonds, submitted

♦Page 607 of this volume.
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under the provisions of subsec. (3), sec. 67.02 and subsec. (5a),
see. 14.53, Stats., and has very carefully considered your oral
and written suggestions and arguments on behalf of the school
district in support of the legality of the issue. The conclusion,
however, has been reached that, unless and until the legislature
makes provision for validating bonds of municipalities which are
in situations similar to the one this school district now finds

itself in, the issue cannot be approved or the bonds certified by
the attorney general, under the statutory provisions mentioned,
for the reason that the purpose of such issue is not now author

ized by law.
It appears, from the recitals in the record and from your state

ment of facts, that on July 1, 1921, the school district voted to
issue bonds in the sum of $25,000 maturing one year from such
date and bearing interest at sis per cent; that such bonds were
issued for the purpose of providing money for the construction
and equipment of a new school building to meet the immediate
and permanent needs of said district; that the value of the
taxable property in said school district, according to the last
preceding assessment for state and county taxes, was $620,713;
that the district board, pursuant to the authority granted by the
vote of the electors, levied a direct tax for the year 1921 on such
property, sufficient to pay the principal and interest of such
bonds at their maturity on July 1, 1922; that such tax (except
for interest on the bonds) was not spread upon the tax roll;
that, because of the abnormally high interest rates then pre
vailing, it was the purpose and intention of the electors in so
authorizing the issue of such bonds and the levying of such taxes
that such issue should be in the nature of a temporary loan, and
that the same should be refunded on their maturity by long-
term bonds at a lower rate of interest; that such bonds were
issued and sold on or about the 14th day of July, 1921; that, in
so authorizing the issuing and selling of such bonds, the school
district and its officers relied upon the provisions of sec. 40.11,
Stats., 1919, under which (and under the law as it stood for
many years theretofore) a school district was authorized to
borrow money for the purpose of refunding its indebtedness.
It thus appears that while the amount of such bonds issued

was within the constitutional and statutory limitation of five per
cent of such assessed valuation, the levy of the tax to retire them
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was in excess of the statutory two and one-half per cent limita
tion in any one year for all purposes by at least the sum of
$10,000—assuming, as I think we may fairly assume, that the
cost of maintenance of the school, teachers' wages, incidental
expenses, etc., for such year would exceed $518. (Subsec. (10a),
sec. 40.09, Stats. 1919, as, amended by eh. 13, laws of 1920.)
However, no opinion is expressed on the validity of these bonds.

Unfortunately also for this school district (and for numerous
other municipalities in the state as well) some fourteen days
after these $25,000 one-year bonds were issued and sold, ch. 576,
laws of 1921, became a law by the publication thereof on July 28,
1921. This act created ch. 67, Stats., and expressly and posi
tively repealed said sec. 40.11, Stats. 1919, the act going into
effect by its terms on January 1, 1922. Said ch. 67 explicitly
prohibits any municipality, including school districts, from issu-
nig bonds for any other purpose or in any other manner than is
provided therein. (Subsec. (1), sec. 67.03 and subsec. (11),
sec. 67.05, Stats.) Bonds for certain purposes enumerated in
subsec. (8), sec. 67.01 are excepted, but these exceptions do not
apply to the school district bonds in question. As applied to
school districts the only provision now in the statutes for refund
ing bonded indebtedness is the provision authorizing the issue of
bonds

"for refunding of any bonds issued prior to 1913" only where
the school district "has inadvertently failed to provide a direct
annual tax or sinking fund sufficient to pay the indebtedness,
principal anA interest as they fall due." (Subsec. (8), sec.
67.04.)

The intent of the legislature to cut off the power to issue
refunding bonds, except in the situation mentioned, is clear by
the repeal of said sec. 40.11. In the revisor's notes to subsec.
(4), see. 67.10, Bill No. 23, S., 1921 legislature (which became
said ch. 576), it was said:

"It has been assumed that the act referred to of 1913 [ch. 607]
was intended to abolish all refunding bonds, and, acting on that
view, no provision has been made in this chapter for refunding
operations by school districts."

The situation is, therefore, that on July 1, 1922, when these
one-year bonds of this school district fell due, there was no longer
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any power or authority in the school district to issue bonds to

refund them. The fact that the electors of the school district

relied upon the then existing provisions of law in issuing these
bonds does not, in my judgment, authorize the attorney general
to approve and certify to the legality of the proposed issue of
bonds to refund them. ^
The purpose of the revision and consolidation of the formerly

Avidcly separated and differing provisions of the law relating to
the incurring of municipal indebtedness and the issuing of obli
gations therefor in an attempt to bring about uniformity of
purpose and procedure is a wise legislative policy; but it is
hardly to be wondered at that many municipalities, in ignorance
of the changes made or because of action before the passage and
publication of said ch. 576, find themselves in much the same

situation as does this school district, and it is quite certain
that the legislature in 1923, which convenes on the second Wed
nesday in January next, will pass the necessary validating act
to relieve such situation. In my judgment the holders of these
and similar bonds need not be greatly disturbed, and may rely
upon the probability that, as has always been done in the past,
when analogous changes have been made in the law and munic
ipalities have acted in good faith in accordance Avith pre-existing
law, the legislature -will take proper action to A-alidate such acts.
FEB

Education—Teachers' Betirement Law—Teachdr from an
other state who is employed in Wisconsin public school only
temporarily is subject to state retirement law.

October 16, 1922.
R. B. Loveland, Secretary,

Annuity Board.

In your letter of October 16 you ask Avhether a teacher from a
school outside of Wisconsin, who obtains a leave of absence to
teach one year in Wisconsin in the place of a AVisconsin teacher
who is on leave of absence, is required to submit to the five per
cent deduction of salary provided for in the state retirement
law. With your request you submit letters from the presidents
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of the Superior and La Crosse normal schools, in each of -which
it is suggested that such temporary teachers should be exempt
from the retirement law, and that the question of their exemp
tion should be a matter of discretion with the board of regents of
normal schools, or perhaps your board.

It is my opinion that the retirement law lodges no discre
tion, either with the administrative boards who employ teachers,
or with any of the retirement boards, to exempt any teacher
whatever from the provisions of the statute. If the persons re
ferred to in your letter are "teachers" within the meaning of
the retirement law, and are employed in any of the educational
institutions covered by that law, then the law automatically
applies to them, and sec. 42.41, Stats., makes it mandatory upon
the employing board to deduct and withhold from such teachers'
compensation, on each and every pay roll, five per cent of their
respective salaries.

A close examination of the retirement law as a whole con
vinces me that the only ground on which it can be claimed that
temporary teachers of the kind referred to in your letter are
exempt from its provisions is that they are not "teachers"
within the definition contained in sec. 42.20, which is as follows:

" 'Teacher' means any person legally or officially employed or
engaged in teaching as a principal occupation.''

Yet the very statement of your question shows that in the case
of these individuals teaching is their principal occupation.
"Teaching" is defined in the same section of the statute as

"the exercise of any educational function for compensation, in
any of the public schools, the normal schools, or the university, or
in any school, college, department or institution, within or with
out this state.''

The individuals you refer to were engaged in "teaching" with
out the state last year, are now engaged in "teaching" within
the state, and next year will be engaged in "teaching" again
without the state. Teaching certainly is theit principal occupa
tion, regardless of where it is engaged in. Their situation is
quite different from that of the housewife or business woman, a
former school teacher, who is called in for a few days to substi
tute while a regular teacher is ill, and then goes back to her
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regular vocatioii when the need for her services has passed. It is
also different from the case of a person who is engaged in a
regular business but who devotes a small amount of time each
day or each week to the teaching of some particular subject in a
public school. Cases of the latter type will often come close to
the border line and will warrant the exercise of a judgment,
upon all the facts, as to whether teaching is a principal occupa
tion of the individual. In the case you present, however, it
clearly appears that teaching is a principal occupation of the
persons referred to, and the law contains no provision for their
exemption merely because their stay in Wisconsin is to be only
temporary. If such exemption is to be established, it must be
by action of the legislature, and not of any administrative board.
liMH

Elections—Successful candidate at primary, even though he
had no disbursements, who does not file statements required in
sec. 12.09, cannot have his name printed on official ballot in
general election.

October 16, 1922.
John W. Soderberg,

District Attorney,
Barron, Wisconsin.

In your letter of October 9 you state that one of the successful
candidates for county office failed to file his statement of dis
bursements after the primary, until such time had expired in
which he might secure an order permitting such filing.
The statement which he did file showed that no disbursements

had been made by him after the primary or after his last state
ment, until September 15, when he paid a certain newspaper
publisher a small sum for running a card of thanks; and you
ask whether, under sec. 12.09, his name can go on the official
ballot. *

You refer to opinions of this department wherein it was held
that failure to file the expense account creates no presumption
of violation of the law, and that where there was a failure to
file the statements required the candidate could nevertheless be
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placed on the ballot, where no disbursements had in fact been
made.

All of the opinions of this department referrred to by you
were given prior to the enactment of ch. 161, Laws 1921, which
enacted subsec. (e), sec. (3), sec. 12.09, as follows;

''In the event there are no receipts, disbursements or obliga
tions, candidates and.committees shall file statement at the usual
time to that effect."

This seems to have been designed and enacted to meet the exact
situation here in question. It seems to have been the legislative
desire to require that candidates file their statements, regardless
of whether disbursements have been made.
I am of the opinion that the name of the candidate who failed

to file statements at the time required in sec. 12.09 cannot be
printed upon the official ballot.
JPB

Elections—Polls—When time for opening and closing polls
has been changed by electors pursuant to sec. 6.35, Stats., law
provides no way in which their action can be rescinded.

October 17, 1922.

S. G. Dunwiddie,

District Attorney,

Janesville, Wisconsin.

In your letter of October 11 you say:

"A city having changed the hours of opening and closing the
polls under sec. 6.35 of the statutes, desires to rescind this action.
What must be done in order to accomplish this?"

In my opinion, it cannot be done under the statutes as they
now stand. Sec. 6.35, subsec. (2), provides that

"in cities having a population of less than five thousand inhabi
tants and in towns and villages the electors thereof may, by pe
tition, directed to the city council, town or village board, extend
the time during which said polls shall remain open to an hour
not earlier than six o'clock in the morning, nor later than eight
o'clock in the evening. Such petition shall be signed by at least
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twenty voters of such city, town or village and filed with the
clerk thereof not less than twenty nor more than ninety days
prior to the holding of any regular election. The time fixed in
said petition for the opening or closing of the polls shall become
effective from and after the date of the filing thereof."

The change in the hours is made by the electors and not by the
city or its officers. The mere filing of the petition signed by
twenty or more voters automatically effects the change. Thence
forth the time fixed by law for the opening and closing of the
polls is the time fixed in the petition. No method being provided
in the statute for the revocation of the action of the electors, it
must stand until the legislature makes provision for changing it
RMH

Dairy and Food—Bakery Inspection—Dairy and food commis
sioner cannot lawfully grant bakery license where height of ceil
ing in bakery room is less than eight feet, though discrepancy is
only two to four inches.

Honorable J. Q. Emery,
Dairy and Food Commissioner.

October 17, 1922.

In your letter of October 13 you ask the advice of the attorney
general as to whether you have performed your official duty in
refusing a certain bakery license under sec. 1410d—6, Stats.
That section requires the person desiring such license to file an
application with you describing the condition of the building
and rooms in which the establishment is to be conducted,

"and if said building or room conforms to the provisions of law,
the dairy and food commissioner shall grant a licen.se permitting
the use of such building, room, or apartments for the purpose of
establishing and conducting a bakery and confectionery therein
to the person, firm, or corporation having made application"
(subsee. 2).

It appears from your letter that a dispute arose as to the
height of the ceiling of the room in which the bakery in question
is proposed to be conducted, and that you have had the height
carefully measured at eleven different points in the room, and
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find that it varies from seven feet eight inches to seven feet ten
inches. Sec. 1410d—3, Stats., provides:

"No new bakery or confectionery establishment shall be estab
lished or operated * • * in any room the'ceiling of which is
less than eight feet high from the floor * *

Sec.-1410d—6, snbsec. 4, defines the term "new bakery" as used
in ch. 230, laws of 1903 (the bakery inspection law) and acts
amendatory thereof, as

"a bakery established in a room not theretofore used for baking
purposes, or in a room constructed for baking purposes after the
passage and publication of sections 1410d—1 to 1410d—8, inclu
sive, of the statutes; providing that any bakery or bakeshop
established before the passage and publication of chapter 486,
laws of 1907, the ceiling of which is less than eight feet high from
the floor, and which has not been out of use continuously for a
period of over six months, need not be altered so as to make the
ceiling eight feet from the floor."

From these statutes it is apparent that if the bakery in ques
tion is a "new bakery" within the meaning of the inspection
law, the ceiling must be not less than eight feet high in order to
authorize the granting of a license. It is a "new bakery" within
the requirements of the eight-foot law unless the room was being
used for a bakery prior to 1907, and has been continuously so
used since that time without an interval of as much as sis
months. It appears from the data submitted by you that the
application now before you is made by a copartnership and is an
application for a new license and not merely for the renewal of
an existing license. It also appears from the application itself
that the room has been in use as a bakery since 1915, and in a
letter written to you by one of the applicants, it is stated that
a bakery has been operated at that address for nine years,
which would take it back to 1913. There is nothing, however, to

indicate that the room has been used as a bakery continuously
since 1907, and upon the evidence before you, you are certainly
justified in concluding that it is a "new bakery" within the
meaning of the statute and is therefore required to comply with
the eight-foot law. The fact that a license was granted to the
prior occupant of the premises is, of course, entirely immaterial
on the question of granting a new license to the new nc(Hipants.
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The further fact that the height of the ceiling is only from
two to four inches below the figure fixed by the statute is entirely
immaterial so far as the performance of your official duty is
concerned. The legislature has established eight feet as the mini
mum height of the ceiling of a bakery and it has given neither
yourself nor any other officer discretion to change it. To grant a
license for the operation of this bakery when j-'ou know that the
height of the ceiling fails to comply with the law would be a vio
lation of your official duty as to this particular matter. On this
point the law as it stands, is absolutely rigid, and if it is to be
made flexible, that must be done by the legislature and not by any
administrative officer.

You are advised, therefore, that upon the facts presented in
your communication, your action in refusing the license is, in the
opinion of this department, entirely correct and the contrary
action would be in violation of law.

KMH

Elections— should be only one "independent" column
on official election ballot, unless number of candidates for one
office makes additional column advisable to prevent undue
lengthening of ballot.

October 17, 1922.
Arthur W. Prehn,

District Attorney,

"Wausau, Wisconsin.

In your letter of October 9 you state that there are three inde
pendent candidates for state senator in your county, and you ask
whether it is necessary for the ballot to have three independent
columns, or whether the three names may be put in one inde
pendent column, and if the latter, whether the names must be
alternated.

In my opinion sec. 6.23, subsee. (4), contemplates that the
names be ordinarily placed in one independent column. It is
true that reference is made in tlie statute to the placing of the,
names in the "column or columns designated independent;" but
the necessity for several columns will only arise in case there are
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a large number of independent candidates for a single ofSce, in
order to keep the ballot within a reasonable length.
Inasmuch as no provision is made in the statutes for the alter

nation of the names of candidates for any of the offices that are

to be voted for at this year's general election, your second
question is answered in the negative.
RMH

Elections—Recount of Votes—Petition for recount of votes at,
September primary cannot be filed subsequent to last day of
meeting of county board of canvassers following such primary.

October 17, 1922.

Grover M. Stapleton,

District Attorney,
Sturgeon Bay, Wisconsin.

In your letter of October 13 you ask my opinion as to whether
a petition for a recount was filed in time, under the following
circumstances: After the county board of canvassers at their
last meeting had published the results of the September primary
election, and within ten days thereafter, one of the defeated
candidates served on the county clerk and the other candidates
a petition for a recount and filed the same with the county clerk,
together with the statutory fee of $2.00. The county clerk re
fused the recount on the ground that the petition should have
been served and filed before the meeting of the board of can
vassers came to a close. The statute applicable, which is sec.
6.66, Stats., provides:

"Whenever any candidate or any elector who voted upon any
constitutional amendment or upon any proposition, voted for
at any election, shall, on or before the last day of the meeting of
the board of county canvassers, or, in case of an annual, special
or referendum election in any city, town or village, within ten
days after the result of such election is declared, file with the
county clerk or with the city, town or village clerk, as the case
may be, a verified petition setting forth"

certain specified things, the board of canvassers must proceed
to recount the ballots.
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In my opinion the county clerk was clearly right in refusing
to participate in a recount. The statutory provision as to the
time for filing the petition is divided into two parts; in general,
the petition must be fi led on or before the last day of the meeting
of the county board of canvassers, but (2) in the case of an
annual, special or referendum election in a city, town or village,
it may be filed within ten days after the result of such election is
declared. To construe the ten-day provision as relating back
to the part of the statute that refers to the meeting of the county
canvassers would do violence to the plain language of the statute
and the obvious intent of the legislature.
RMH

.BZecimns—Nomination papers filed after primary election
need not state that candidate is running as independent but
may state that he represents principles of political party.

Failure of such papers to state candidates business or vocation
is mere irregularity and not vital.

Failure of such papers to show both residence and post-oflSce
address of each signer is fatal to their validity; horizontal line
in space provided for stating residence cannot be treated as ditto
mark to give signature validity.

Failure of signer to add year in dating his signature renders
signature invalid.

Person nominated for office by nomination papers after pri
mary is not required to file declaration of acceptance.

H. F. Arps,
District Attorney,

Chilton, "Wisconsin.

October 18,1922.

You have sent me with your letter of October 14 a copy of a
nomination paper fi led by a certain candidate for office subse
quent to the September primary, and you ask my opinion as to
whether the paper is sufficient in form to permit the placing of
the candidate's name upon the general election ballot.

The filing of nomination papers after the primary is regulated
by sec. 5.26, Stats., which requires the paper to contain the name
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of the candidate, the office for which he is nominated, his business
or vocation, residence, post-office address and, except as other
wise provided by law, the party or principle he represents, if
any, expressed in not more than five words. Each voter sign
ing the nomination paper must add his residence, post-office ad
dress, and the date of signing. To each separate nomination
paper there must be appended the affidavit of a qualified elector
that he is personally acquainted with the signers, that they are
electors and that their residence, post-office address and date of

signing are truly stated therein.

The nomination paper submitted with your letter is in the
form used for nominations made prior to the primary. It reads

as follows:

''I, the undersigned, a qualified elector of the Village of Hil-
bert. County of Calumet and State of Wisconsin, and a member
of the Republican party, hereby nominate A. B., who resides in
the vilhige of Hilbert in the county of Calumet, as a candidate
for the office of County Clerk to be voted for at the election to
be held on the first Tuesday of November, 1922, as representing
the principles of said party, and I further declare that I intend
to support the candidate named herein."

Then follows a list of 23 signatures. The first two signed their
names, addresses and the date "Sept. 20"; the third signed his
name only and then placed under the residence and date as
shown on the last preceding line, simply a single horizontal
scratch of the pen; the fourth signer put down his name and
residence but placed a similar horizontal line in the "date of
signing'' column; the next two inserted their names, residences
and the date in full including the year 1922; the balance of the

signers inserted in the place intended for their residences and the
date, simply a horizontal line of the kind above referred to, ex

cept in a few instances where ditto marks were used.
1. You ask whether the failure to state the candidate's busi

ness or vocation as required by statute, invalidates the nomina
tion paper. In my opinion it does not. The signing of nomi

nation papers is one of the functions of an elector and is a part
of the machinery of selecting public officers. Sec. 5.01, subsec.
(6), provides:

"This title [which means the series of chapters of the stat
utes devoted to nominations and elections] shall be construed so
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as to give effect to the will of the electors, if tliat can be ascer
tained from the proceedings, notwithstanding informality or
failure to comply with some of its provisions.''

The failure to mention the business or vocation of the nominee

is so slight a defect that, in view of the rule of construction just

quoted, I am satisfied that the courts would not hold it fatal to

the validity of the nomination.
2. You call attention to the fact that the nomination paper

nowhere states that the candidate is being nominated as an inde
pendent, but purports to nominate him "as representing the

principles of said [i. e., the Republican] party" and you ask

whether this error invalidates the paper. In my opinion it does

not. Sec. 5.26, subsec. (2), specifies what the nomination paper

of an independent candidate shall contain and it does not require
the paper to state that the candidate is running as an independ

ent. On the other hand it does plainly permit the paper, "except
as otherwise provided by law" to set forth "the party or princi

ple he represents." The paper in question states that the can

didate represents the principles of the Republican party. I do

not find any provision of the nomination or election laws which
. would bar a candidate from stating that ho represents the prin

ciples of a particular party even though ho is not the candidate

of that party. If the principles of the independent candidate
happen to coincide with those of the Republican or the Demo

cratic or the Socialist party, it seems to mo that it is proper for
him to state his principles by simply referring to the party
that advocates them. The words "except as otherwise pro

vided by law" refer to cases where the law prohibits parties
from having any part in the election, as in the ease of municipal
or judicial elections.

3. Can the signatures of those electors be counted who, instead

of stating their residence and the date, simply drew a horizontal

line to fiU the blank? In my opinion these signatures cannot
be counted. Ditto marks, as our supreme court held in State v.
Bunnell, 131 Wis. 198, 202, are a well recognized sign indicating

the writer's intention to copy what appears above them. A hori

zontal line, on the other hand, drawn through a space provided
for writing something in, is ordinarily an indication that the
writer desires the space left blank. It is not in common usage
the equivalent of ditto marks but is an indication that the space is
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not intended to be filled. The requirement that the residence of

the signer and the date of his signature be inserted in the blank
is not a mere formality, as in the case of the vocation of the can
didate; it is of vital importance as an indication to those who

examine the papers that the signers are qualified and have signed

at a time when the law permits their signatures to have effect.

The affidavit appended to the nomination paper, stating as it

does that the affiant knows the signers' residences and the dates

of signing to be correct as stated in the paper, means nothing
where those matters are not stated at all but in fact are expressly

left unidentified by drawing a line through the blank space in
which they are supposed to be inserted. The conclusion I have

reached on this subject is in conformity with the opinion of

Attorney General Owen in I Op. Atty. Gen. 27J5. •

4. Another point which you do not raise but which appears

to me to be vital, is that while sec. 5.26 requires the nomination

paper to state both the residence and the post-office address of
the signer, the paper in question fails to do so even in the case

of the few individuals who wrote out their addresses. The paper

contains four columns headed "Name of Signer," "Street,"

"No." and "Date of Signing." It is a paper of the type pre

scribed by see. 5.05 for preprimary nominations in cities and is
not adapted for use in villages and is particularly ill adapted

to the requirements, of postprimary nomination papers which

must state post-office address as well as residence. On the paper
submitted, the column headed "Street" is filled out with the
words "Hilbert, "Wis." and the column headed "No." is left

blank. There is nothing to show whether Hilbert is the post-

office or the residence or both. It might easily be the post-office
addre.ss of a signer and not his legal residence. Likewise, the
affidavit at the end of the nomination paper fails to state as
required by sec. 5.26 that the post-office addresses of the signers
are truly stated in the nomination paper. As Judge Owen
pointed out in an opinion in III Op. Atty. Gen. 373; the purpose
of the legislature in requiring the post-office addresses and the

residence was to furnish evidence from which the county clerk

could not only see at a glance that the individual was to all ap

pearances a qualified voter, but could make further investigation
if he chose. It cannot be said that a failure to comply with so
plain and simple a provision of the statute is merely technical;
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hence such failure is in my opinion an ample ground for holding
the nomination paper in question invalid as a whole.

5. You also call attention to the failure of two of the signers

who placed after their names the date "Sept. 20" to state the
year. In the opinion of Attorney General Owen last referred
to, it was held that this omission invalidated the signature, and
his ruling is adhered to.

6. You state that the candidate in question filed the last of his
nomination papers on October 4 and on October 11 he filed a
declaration of intention to qualify if elected. In the case of
nominations made by nomination papers previous to the primary,
the declaration of intention to qualify must be filed within five
days after the filing of the papers. You state that in your
opinion no such declaration is required in the case of nomina
tions made after the primary and you ask whether this depart

ment agrees with you on that point. I am satisfied that your
interpretation of the statute is correct. This matter was passed

upon by Attorney General Owen in the same opinion referred to
in the last paragraph, and he pointed out that the statute relat

ing to nominations made after the primary is entirely independ

ent of the statute relating to preprimary nomination papers,

and the requirement as to the filing of a declaration of accept

ance is found only in the latter and not in the former.

EMH

Banks and Banking—Delinquent Banks—Public Officers—
Commissioner of banking has no authority to sell U. S. govern

ment bonds belonging to bank of which he has taken possession
and which is being liquidated, without first procuring order of

circuit court.

October 18,1922.
Honorable Marshall Cousins,

Commissioner of Banking.

In your letter of October 16 you state that a certain bank has

been closed by you and is now being liquidated under the pro
visions of subsec. 3, sec. 2022, Stats.; that among the assets are

certain registered bonds of the United States government; that
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you desire to dispose of these bonds. You ask whether it is
necessary to procure an order of the circuit court authorizing

such sale.

Subsec. 3, sec. 2022, Stats., provides:

"Upon, taking possession of the property and business of
such bank or banking corporation, tlie comraissioner is author
ized to collect moneys due to such bank or banking corporation,
and do such other acts as are necessary to conserve its assets and
business, and shall proceed to liquidate tlie affairs thereof, as
hereinafter provided. The commissioner shall collect all debts
due and claims belonging to it, and upon the order of the circuit
court may sell or compound all bad or doubtful debts, and on like
order may sell all the real and personal property of such bank
or banking corporation on such terms as the court shall direct;
and may, if necessary to pay the debts of such corporation, en
force individual liability of the stockholders."

As I understand it, these bonds are not due, and consequently

do not come within the provision with reference to collecting

debts due. These bonds, and any other bonds, are very clearly

personal property of the bank. The statute is so plain that I can
see no chance for construction. In my opinion it is necessary to
procure an order of the circuit court before such bonds may

legally be sold by you.

WWG

Banks and Banking—Building and Loan Associations—Puhlic
Officers—Commissioner of banking is under no duty to examine
investment associations which have not been licensed as required
by sec. 2014—27, Stats.

October 18,1922.

Honorable Marshall Cousins,

Commissioner of Banking.

In your letter of October 16 you call my attention to an opin
ion given you by Attorney General Blaine, IX Op. Atty. Gen.
355, to the effect that it is your duty to make periodic examina
tions of so-called investment companies which qualify under sec.
2014—27, Stats., and you ask me to advise you how far your
department is required to extend its supervision in this regard.
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In conversation -with you since receiving your letter I have
learned that there are no such investment companies now li
censed in this state and your principal concern is whether it is

your duty to search out all persons, firms and companies that

may be doing business which requires a license under sec.
2014—27 and make periodic examinations of their affairs.

In my opinion the view taken by Attorney General Blaine in

the opinion referred to was correct, namely, that your duty to

examine domestic building and loan associations at least once a
year extends to such foreign building and loan associations as

may be licensed to do business in this state, and thence, auto
matically, by virtue of sec. 2014—28, to such investment associa
tions as may be similarly licensed. You are not, however, re
quired to examine companies that are not duly licensed. If there

are any operating in the state that should be licensed and are

not, that is a matter that should be brought to the attention of
the ])roper district attorney for criminal prosecution under sec.
2014—29. You are under no duty to treat those companies as
though they had complied with the law; they are outlaws so far
as the law of Wisconsin is concerned and your only concern is
to see that they are prosecuted if you find that they exist. It is
only when they have qualified themselves to do busine.ss in this

state by complying with the statute that your duty of esramina-
tion becomes operative.

RMII

Banks and Banking—State banks in general have no power to
accept drafts drawn on them, payable at future date; but state
banks which are members of federal re.serve system have such
power, subject to limitations prescribed in federal reserve act.

October 18,1922.
Honoeable Marshall Cousins,

Commissioner of Banking.

You have asked my opinion as to the power of a state bank to
accept drafts drawn upon it, payable at a future date. You

point out that sec. 13 of the federal reserve act expressly author
izes banks which are members of the federal reserve system to
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accept drafts within certain fixed limitations, but that the "Wis

consin legislature in 1915 declined to pass a bill which would

have authorized state banks in Wisconsin to make such accept

ances. In addition to the principal question as to the authority

of state banks in general, you ask whether those state banks

which are members of the federal reserve system have authority
to make acceptances by virtue of their inembei'ship in that
system.

Considering the prominence which the so-called bankers' ac

ceptances have attained in the banking world during the past few

years, the lack of judicial authority on the question of a bank's

authority to accept drafts is somewhat surprising. I have been

able to find only one case dealing squarely with the question,
and in that ease, which was decided less than a year ago, the

supreme court of Kansas held both ways within a space of five
months. Their first holding was that state banks did have the

power to accept drafts, and their final holding on rehearing was

that they did not. IngersoU v. Kans(is State Bank, 202 Pae. 837.

A rather extensive investigation of the subject has convinced

me that the acceptance of drafts is not within the powers con
ferred upon banks by the law of Wisconsin. Sec. 2024—9,

subsec. 1, par. (f), Stats., confers upon every such bank the
power

"To exercise by its board of directors, or duly authorized
officers or agents, subject to law, all such incidental powers as
shall be usual or necessary to carry on the business of banking;
by buying, discounting, and negotiating promissory notes, boiuhs.
drafts, bill of exchange, foreign and domestic, and other evi
dences of debt; by buying and selling coin and bullion; by
receiving commercial and savings deposits under such regula
tions as it may establish; by buying and selling exchange, and by
loans on personal and real security as hereinafter provided;
#  * * >>

When a bank accepts a draft it is neither buying, discounting nor

negotiating the draft; it is making itself personally and pri
marily liable for payment under the law of negotiable instru
ments. Sec. 1677—2, Stats. The accepted draft becomes the

bank's absolute promise to pay money at the time therein stated,
and the liability thus incurred is far different in its character
from that which a bank incurs when it merely endorses and
rediscounts or resells commercial paper that it has bought or
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diseoimted as part of its regular banking business. It seems
clear, therefore, that no authority for the acceptance of drafts
is to be found in the statutory provision with respect to the

buying, discounting and negotiating of commercial paper. Is
the making of acceptances, then, to be regarded as a "usual and
necessary" part of the banking business in spite of the fact that

it is not expressly mentioned in the statute above quoted?

The acceptance of drafts by banks in this country appears
to date from the passage of the federal reserve act in 1913. In

an article entitled "Analysis of the First Year's Operation of

the Federal Reserve System" in the Banker's Law Journal for
December, 1915, (Vol. 32, p. 889) I find the following comment:

"Previous to the opening of the federal reserve banks, bank
acceptances were unknown in this country. Since tlien a large
amount has appeared in our city banks. * * * It is an in
teresting fact that most of the accepting that has been done
during the past year has been done by state banks not members
of tiie federal reserve system. They could have done this busi
ness just as well any time before the passage of the act as since,
but»it would have been regarded as unsound banking. Now that
the government of the linited States has put the .seal of its
approval on this kind of banking, the .state banks are not being
criticized for doing it. It is not altogether a healthy develop
ment, however. Congress regarded this as a somewhat dangerous
power and restricted its use by member banks to very narrow
limits. State banks, however, who are not members of the
system, may, as a rule, accept paper without restriction or
limitation."

I cite this article simply as throwing some light on the history
of the acceptance business leather than as an indication that I

agree with the w'riter's .statement (if he intended it as a state

ment of a legal proposition) that state banks may accept paper
without restriction or limitation. Another authority on the
historical aspect of the matter is a volume entitled "The Fed
eral Reserve" by H. Parker "Willis, published in 1915, wherein
the writer says:

"It is well known that foreign business generally is transacted
upon the basis of standard paper known as 'acceptances.' The
national bank act, however, never legalized the use of accept
ances, and they have, therefore, been regarded as a prohibited
type of paper. The result is that they have not figured to any
great extent in American banking practice. There was nothing
to prevent state banking laws from providing for the u.se of
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acceptances, but such laws have usually been modellcfl upon the
national bank act, and have, therefore, been accustomed to either
ignore the acceptance question or to prohibit this form of paper."

The same idea was expressed by the Kansas court in the Inger-

soll case cited above, as follows, p. 839:

"In this state, tiie practice of accepting time bills of excliange
drawn on banks has not been indulged in, nor, until recently, in
any of the other states. Banks have understood that- they did
not have power to accept bills of exchange payable at a future
date, unless authority to do so was expressly conferred by
statute. This is not controlling on the court, but it is persuasive,
as being an interpretation of the authority of banks by those
engaged in the banking business. The Legislatures of a number
of our states have recently passed laws enabling banks to accept
time bills of excliange. This again is persuasive, although not
at all conclusive, to show that under general banking laws, as
they have heretofore existed, the Legislatures have understood
that banks do not have power to accept such bills of exchange
unless specifically authorized to do so. It seems that there are
only two cases in this country on this question, and thej' only
remotely touch it. They are so very old that thej' cannot be
given much weight; practically, they are of no assistance. But
this again demonstrates that tlie practice of accepting time bills
of exchange has not existed in this counti'y."

I think we must conclude, therefore, that the acceptance of
drafts by a bank has never been regarded, either in banking or
legal circles, as within the ordinary and usual powers of a bank,
or within its powers at all unless expressly authorized by stat
ute. The following .statement on the subject in Magec on Banks
and Banking, Third Edition, 1921, sec. 362, is therefore believed
to be good law:

"The banking laws of many states define the powers of banks
and trust companies relating to acceptances. They have no
implied authority or power to extend credit to others by means
of acceptance beyond those powers expressly enumerated in the
statute. Banks are not institutions created for the purpose of
generally extending credit to others l>y endorsement or guaranty,
but are in their very nature and purpose created as trustee to
preserve with great care the credit of the state and as well the
financial interests of their stockholders and many customers
dealing Avith them and whom they serve. Therefore, banks are
restrained and confined in their pow(?rs and acts to the expressed
provisions of the statute relating to acceptances."
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The first opinion of the Kansas court in the Ingersoll case, in
which the court held the acceptance of time drafts to be within
the powers of the bank, was based largely upon a statute identi
cal with our sec. 2024—37, and particularly upon the last sen
tence thereof. See. 2024—37 reads as follows:

"It shall be unlawful for any officer, clerk or agent of anj'
bank doing business under this chapter to certify any check,
draft or order drawn upon the bank unless the person, firm or
corporation drawing .such cheek, draft or order has on deposit
with the bank at the time such check, draft or order is certified
an amount of money equal to the amount .specified in such check.
Any check, draft or order .so certified by the duly authoriised
officer shall be a good and valid ob'igation again.st such bank."

The Kansas court in its first decision held that this statute

recognized the power of the bank to make acceptances, the cer
tification of a check or draft being deemed to be suhstantially

equivalent to its acceptance. Upon rehearing, however, the court
gave this matter closer consideration and concluded that there

was a substantial difference between the certification of an

ordinary check or sight draft and the acceptance of a draft pay
able in the future, and that the statute relating to certification
was limited in its scope to paper paj'able at sight. As pointed

out by the Kansas court, one important distinction between a
certification and an acceptance is that when a bank certifies a

check at the instance of its holder, the drawer and endorsers
are discharged of all liability (sec. 1684—1, Wi.s. Stats.), while
in the case of a mere acceptance the drawers and the endorsers

are not discharged but remain liable on the instrument (sees.
1677, 1677—-1, 1677—8, Stats.). I think the,court was clearly

right in concluding that the statute relating to the certification
of checks and drafts contains no authorization for the acceptance
of drafts payable in the futui-e.

Another circumstance of some persuasive value in determining
whether banks in this state have the power to accept drafts is
the fact that the legislature of 1915 expressly refused to pass a
bill which would have given them such power. The bill, which
was No. 309, A. of the 1915 session, proposed to make several

additions to the power.s of state banks. One addition consisted
in authorizing them to become members of the federal reserve
system, and this part of the bill became a law. See ch. 76, Laws
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1915. Another part of the bill would have inserted in the

enumeration of the powers of state banks the following:

"By accepting for payment at a future date drafts drawn
upon it by its customers."

This portion of tlie bill was rejected by the legislature. The

rejection of this amendment, coming at a time when the power
to accept drafts had recently been granted by congress to mem
bers of the federal reserve system, and when the granting of

such power to AVisconsin banks was proposed in the same bill
that proposed to permit them to join the federal reserve system,

indicates plainly a legislative purpose not to vest in state
banks the power of accepting drafts. AVhile the legislative in
tention thus manifested cannot control the courts on the question

whether state banks already had such authority, because the

legislature has no constitutional power to construe existing
statutes (Stark v. Backus, 140 Wis. 557, 565), the legislative view

of the matter is entitled to some weight in determining what the

pre-existing law was. 36 Cyc. 1142.

You are advised, therefore, that as the law of Wisconsin now
stands it does not empower state banks to accept drafts drawn

upon them. I am not passing upon the question of the bank's
liability if it does accept a draft. I assume that you have made
your inquiry solely from the point of view of the state and not
of the individual bank. Whether the bank would be held liable

would seem to depend on whether it entered into the transaction
for its own benefit. In the Kansas case above referred to, it did

not, and was held not liable (and sec, to the same point, Alex

Woldert Co. v. Ciiize-ns Bank, 234 S. W. 124) ; but it is well
settled that where a bank performs an ̂ dtra vires act for its own
benefit, in whole or in part, it cannot escape the liabilities that
go with the benefits by pleading ultra vires. Our supreme court
so declared only a few months ago in Fillbach v. First Nati-onal
Bank of Fennimore, 188 N. AV. 655. On the same ground, the
acceptance of a draft by a bank was held binding upon it in
SherriU v. American Trust Company, 97 S. E. 471 (N. C.), al

though the court also used some language tending to indicate that
it believed tlie bank had power to make acceptances. It iia.s been
held also that the mere fact that an %dtra vires act is performed
for a regular customer of the bank raises a sufficient presumption
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of intended benefit to the bank to bar it from interposing the
defense of ultra vires. Farmers and Merchants Bank v. Illinois

National Bank, 146 111. App. 136.
Your second question, as to whether those state banks which

are members of the federal reserve system may lawfully accept
drafts payable in the future, must be answered in the affirmative.

See. 2024—9, subsec. 3, Stats., provides that any state bank

"may become a member of such federal reserve bank, and may
have and exercise all powers, not in conflict with the laws of this
state, which are conferred upon any such member bank by the
'Federal Reserve Act.' "

As already pointed out, the law of "Wisconsin does not authorize
state banks to accept drafts; but neither does it expressly pro
hibit it. The subject is simply one that is untouched by the law
of this state. The statute just quoted contemplates that state
banks upon becoming members of the federal reserve system
shall acquire additional powers, otherwise the permission to

"have and exercise all powers * * * conferred upon any
such member bank by the 'Federal Reserve Act' "

would be unnecessary and meaningless. If our own legislature
were to pass a law empowering state banks to accept drafts, it
would not be in conflict with any pre-existing law of the state,
but would be simply a new law; and similarly the power con

ferred by the federal reserve act upon its members to accept
drafts is not in conflict with any law of this state, but is simply
additional thereto. Sec. 9 of the federal reserve act expressly
provides that state banks "which become members of the federal

reserve system

"shall be subject to the provisions of this section and to those
of this Act which relate specifically to member banks * • *
and shall be entitled to all privileges of member banks;"

and sec. 13 provides that

"any member bank may accept drafts or bills of exchange drawn
upon it having not more than six months' sight to run," etc.

It is my opinion that under the language of our enabling statute,
sec. 2024—9, subsec. 3, taken in connection with the language of
the federal reserve act, the state banks which are members of the

federal reserve sj'stem have the power to accept drafts, subject
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of course to the express limitations laid down in the federal
reserve act itself.

RMH

Corporaiions—Insurance — Stockholders' Meetings — Where
meeting of stockholders of corporation is adjourned to reconvene
at call of president, it is adjourned sine die, and to reconvene it
same proceeding must be followed as in calling special meeting.

October 19,1922.

Charles J. Timbers,
Deputy Commissioner of Insurance.

\

I have examined and return herewith the copies of amend
ments to articles of organization of the Great Northern Life
Insurance Company enclosed in your letter of October 12. I
also return the original articles of organization which I borrowed
from youi- office, and the letter and the two affidavits enclosed
in your letter of October 19.
From the affidavit last referred to, it appears that the Great

Norhern Life Insurance Company held a special meeting on
September 22, 1922, at which it attempted to adopt certain
amendments to the articles of organization. This department
withheld its approval of such amendments upon the ground that
the same did not comply with the statute. The vice-president of
the company now calls attention to the fact that in drafting such
amendment's, the portion objected to by this department follows
the language of the original articles, which he states were ap
proved by the attorney general.
These original articles were filed November 13, 1909: That

was before the present writer or the present attorney general
was in this department. That articles may have been heretofore
approved which were not in proper form would not appear to me
to be any justification for approving similar articles now. It
further appears that that special meeting adopted a resolution
to the effect that the meeting be adjourned to reconvene at the
call of the president; that such a call was made, and the amend
ments now before me were adopted at a meeting held October
11, 1922. It further appears that notice of such meeting was
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delivered personally by the president to such stockliolders as
were present in person at the meeting of September 22, and to

the holders of all proxies present at such meeting. It does not
appear when such notices were delivered, and it appears that
there were some stockholders who were not notified, either in
person or tlirough their proxies, of the meeting held October 11.

Sec. 3 of art. 1 of the original articles provides that special
meetings may be called at any time by order of the president and
that notice of such meeting shall be mailed to or served on

each stockliolder at least one week prior to the time for holding
such meeting,

A meeting adjourned to reconvene at the call of the president
stands adjourned sine die. There are only two forms of adjourn
ment—one to a day certain and the other sine die. Spofford
Parliamentary Rules, 20.

"If an adjournment is had, without fixing a time—no time
having been previously fixed—it is an 'adjournment sine die;'
unless in some manner arbitrarily bridged over." Stevens Law
of Assemblies, 205.

See also Reed's Parliamentary Rules, see. 170; Ilaines' Par
liamentary Law, page 137.

"Of course,.the time of meeting must be determined, in some
form, before actual adjournment, unless dissolution is desired."
Stevens Law of Assemblies, 208.

See, also, to the same general eft'cet I Op. Atty. Gen. 378.
All of the stockholders were entitled to the same notice of the

meeting of October 11 as of any special meeting. Proper notice
not having been given to all of the stockholders of such meeting,
it is my opinion that the meeting was not legally called, and
consequently that these amendments were not properly adopted.
WWG
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Education—Teachers' Eetirement Law—University—Secre
tary of board of regents of university is not eligible to member
ship in state retirement system, for reason that his duties pertain
to business rather than to educational administration.

October 23, 1922.

Annuity Board.

In your letter of October 19 you state that the secretary of the
board of regents of the university has made application for
membership in-the university retirement association under the
state retirement law, and you ask my opinion as to his eligi
bility to such membership. The answer to the question depends
on whether he is a "teacher" within the definition thereof in
sec. 42.20, Stats., which is as follows:

" 'Teacher' means any person legally or officially employed
or engaged in teaching as a principal occupation.
" 'Teaching' includes the exercise of any educational function

for compensation, in any of the public schools, the normal
schools, or the university, or in any school, college, department
or institution, within or without this state, in instructing or
controlling pupils or students, or in administering, directing,
organizing or supervising any educational activity."

In support of the secretary's application, the chairman of the
university retirement board has submitted the following state
ment of facts from which he concludes that the secretary exer
cises "educational functions" in the way of "controlling pupils,
or students, or in administering, directing or supervising educa
tional activities" in the university:

"1. The function of the board of regents is wholly educa
tional; with them rests the final decision in practically all mat
ters connected with university administration. Mr. McCaffrey is
one of the most important officers charged with interpreting their
action and carrying out their will. To this work he gives his
entire time.

"2. The special relation which he sustains to the board is
recognized in the fact that, as an appointive officer, he with the
secretaries of similar educational boards in the state are exempt
from the operation of the civil service law.
"3. He is charged with the administration of all loan funds

maintained for the benefit of students and in this way is in
direct contact with every student to whom a loan is made.
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whether the loan is made on the recommendation of a faculty
committee or is made directly from the regents' office.
"4. He has the care of all trust funds belonging to the uni

versity and given to it for educational purposes.
"5. He has charge of all appointments coming under the

classified service, and in this capacity comes in contact with
scores of students whose education depends upon their ability
to seein-e employment within the university. This personal eon-
tact with students is of the greatest import to the students them
selves.

6. He has charge of all questions relating to the payment
of tuition and fees, and in this work is truly an administrative
officer as distinguislied from the bursar who, under him, merely
receives and disburses funds, or from the accountant who records
receipts and disbursements."

I regret to say that I cannot agree with the chairman of the
university retirement board as to the eligibility of the secre
tary of the board of regents of the university under this state
ment of facts. To my mind, the definition of ''teaching" in the
statute directs itself sharply to the performance of edueaiiomtl
functions as distinguished from functions that pertain to busi
ness management. The statute says that teaching includes

"the exercise of any educaiional function * * * in in
structing, or controlling pupils or students, or in administering
directing, organizing or supervising any educational, activity."

It does not appear from the statement of facts that the secretary
of the board of regents either teaches or controls students. He
deals with those students who desire loans, and he has charge
of appointments in the classified service and in that way comes
in contact with students seeking employment, but certainly it
cannot be claimed that those activities satisfy the provision with
reference to controlUmj of students. The statement that he has
charge of all appointments coming under the classified service
does not indicate that he has any supervision over the appoint
ment of teachers or instructors, as the latter are not in the
classified service. He acts as the administrative officer of the
board of regents, but so far as appears from the statement of
facts, his duties are all of a business nature rather than of an
educational nature. He is unquestionably engaged in adminis
tering university activities of a certain type, but what the statute
calls for is that he shall be engaged "in administering * • *
educational activities."
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I had occasion to consider this question rather fully in the case
of the secretary of the board of normal school regents, as to
whom I gave you an official opinion on September 2, 1922.* The
conclusion there reached Avas that the secretary was eligible to
membersliip in the retirement system because his Avork covered
not only business administration but educational administration.
His duties include the iuA^estigation and recommendation of
courses of study and of methods of applying them, the organi
zation of conferences of teachers in the normal schools and the

visiting of schools and addressing teachers and students con
cerning their AA'ork. In other Avords, it clearly appeared from
the facts stated in his case that he Avas the e.xecutiA'e officer of the

board of normal school regents for carrying out its educational
activities as Avell as its business activities. In the case of the
secretary of the university regents it AA'ould seem from the facts
stated that only business administration and not educational
administration is included in his duties. It may be that the

statement of facts aa'US not draAvn up with this particular distinc
tion in mind, and that it can be amplified to show performance
of Avork by the secretary Avhich is of a distinctly educational
rather than business character, and in that CA'ent I sliall be glad
to advise you further upon receiving a further statement of
facts; but upon the statement noAv before me, I must advise that,
in my opinion, the secretary is not eligible to membership in the
uniA'crsity retirement association.
RMH

PuUic Officers—County Board—County Highway Commv}-
swner—Member of county board is ineligible to position of
county highway commissioner during term for Avhich elected;
he may not, by resigning, make himself eligible to such position.

October 23, 1922.

Frank "W. Calkins,

District Attorney,
."Wisconsin Rapids, Wisconsin.

You state that a member of the county board of your county,
whose term does not expire until 1924, desires to resign and

•Page 67S o£ this volume.
'52
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become a candidate for the office of highway commissioner of
the county, which position is to be filled by the county board
this fall. You ask for an official opinion on the question of
whether, under the facts stated (assuming the resignation before
the meeting of the board), such a candidate would be eligible to
the office under the provisions of sec. 66.11, which reads, in part,
as follows:

"No member of a * * * county board, * * * shall,
during the term for which he is elected, be eligible for any office
or position • * • thg selection to which is vested in such
board * «

The precise question has several times been answered in the

negative by rulings of this department. See VI Op. Atty. Gen.
658; V Op. Atty. Gen. 762; IV Op. Atty. Gen. 1068; also Op.
Atty. Gen. for 1912, 769 and 773, where the same ruling is made
with reference to the election of supervisor of assessments.

The'concliision of the first opinion cited is:

"* * * A chairman of a town board of supervisors cannot
resign and thereby hope to make himself eligible for the position
of county highway commissioner. He is ineligible to hold such
office until after the full term for which he was elected has
expired."

You are referred to said prior opinions for a more extended
discussion of the question. The statutes remain substantially
the same as when sueh opinions were rendered, and they are
adhered to.

PEB

Municipal Corporations—City Managers—Puhlic Health—
Board of Health—City manager of city reorganized under pro
visions of ch. 64, Stats., has power to appoint and remove health
officer though council has not altered, reorganized or abolished
board of health existing under former city government.

October 23, 1922.
Dr. C. a. Harper, State Health Officer,

State Board of Health.

For the purpose of your question relative to the power of the
city manager of the city of Kenosha to appoint a health officer
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or health commissioner, I assume the following facts stated in
or implied by your letter:

The city of Kenosha, until recently, has been a city function
ing under the provisions of ch. 62, Stats, (the general charter
law); pursuant to that chapter and to see. 1411, Stats., it had a
board of health and a health officer or commissioner elected or
appointed by such board; the city has now been reorganized
under the provi.sions of ch. 64 (the city manager plan) and a
city manager has been employed by the council and has qualified
and entered upon his duties.
Your question is, if the council does not alter, reorganize or

abolish the board of health existing under the former city gov
ernment, as it may do under the authority of sec. 64.10, Stats.,
has the city manager the power to appoint a health officer [and
remove such officer elected by the board of health organized
under the old government], and can such appointee legally
exercise all the powers of health officers.
I think the question should be answered in the affirmative.
It seems clear that the definite terms of office of aU heads of

departments and employes under the old city government ex
pired on the reorganization under the city manager plan. Subsec.
(2), sec. 64.10 provides that all administrative boards and com
missions existing in the city prior to its reorganization shall
continue to exist after its reorganization under said ch. 64, until
abolished, altered or reorganized by ordinance of the council;
that the council shall have power upon the report and recom
mendation of the city manager to alter, reorganize or abolish
by ordinance any administrative board or commission with the
exception of the board of education. Subsec. (1), sec. 64.11
provides that the city manager shall be the chief executive officer
of the city and head of the city administration and shall possess
and exercise all the executive and general administrative powers
imposed and conferred by general law or special charter upon
the various boards, commissions and officers and in force in the
city at the time of its reorganization; subsec. (3) of this section
provides that the city manager shall have the power to appoint
all heads of departments and subordinate city officials and all
city employes and to remove such appointees at any time their
services or the conduct of their office becomes unsatisfactory to

him; and sub.sec. (4) of this section provides that no head of a
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department, citj^ official or city employe shall be appointed for a
fixed term but during good behavior and satisfactory service.
Under these provisions it is my opinion that the city manager

unquestionably has power to appoint the health officer as the
head of the health department, whether the health department is
one organized under the old form of government or one reor
ganized by the city council under the new government, and his

appointee will have all the powers and duties of the health
officer.

FEB

Contracts—State Reformatory—Contract to install plumbing

in south cell wing of state reformatory need not be let to lowest
bidder, and no competitive bids need be taken.

October 24, 1922.
Honorable John J. Blaine,

Governor.

Under date of October 23 you submitted a letter from the

board of control, and new proposals for the installation of plumb

ing in the south cell wing of the Wiscon.sin state reformatory at

Green Bay, together with the correspondence concerning said
matter, and you state that the contracts for tlie plumbing for
168 cells is before you, and you inquire whetlier the contracts
can be approved.
You direct my attention to the original proposition, which

was for certain plumbing in all the cell wings, and that proper
notice of the letting of contracts was given; that the lowest bid

exceeds the amount available for the completion of the cell wing,
and it is proposed to let a contract for a part of the toilets and
lavatories without submitting new proposals.
I am of the opinion that the contracts may be legally made, as

there is no statutory provision requiring the letting of such
contracts to the lowest bidder. This matter is left to the board

of control, the state engineer, and the governor.
I see no legal objections to the letting of such contract.

JEM
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Courts—State tax of $1.00 levied on civil actions in courts of
record is not payable in strictly special proceedings; but inde
pendent proceedings commenced by original writ, such as certi-
orari, etc., are actions in which state tax must be paid.

October 24, 1922.

L. J. Brunner,

District Attorney,
Shawano, Wisconsin.

You ask for an opinion on the question of whether the state
tax of one dollar required to be paid in each civil action in a
court of record having civil jurisdiction, under the provisions of
art. VII, sec. 18, Wis. Const., and sees. 59.39, subsec. (11),
2632 and 2939, Stats., must be paid in special proceedings in
such coiu-ts.

This department has heretofore ruled that the state tax is
levied and must be paid only in civil actions in such courts, and
not in special proceedings, as the terms "civil action" and "spe
cial proceeding" are defined in sees. 2594 to 2597, Stats., inclu
sive, and as construed by the supreme court in the. case of 8tate
ex rcl. Milwaukee Medical College v. Chittenden, 127 Wis. 468;
accordingly, that a certiorari proceeding, being an indeimndent
proceeding commenced by an original writ, is an action (not a
special proceeding), in which the tax must be paid, but that a
condemnation proceeding is a special proceeding (not an action)
in which no tax is to be paid. Op. Atty. Gen, for 1912, 591, 638.
I think these former opinions are correct, and I refer you to

them for a more extended discussion.

I am of the opinion, therefore, that the one dollar state tax is
not required to be paid in those proceedings which are strictly
special proceedings under the Wisconsin code. For e.xample, a
proceeding in the circuit court to discharge a mortgage, under
sec. 2252, or to correct a description in a conveyance under sec.
2257, or to vacate plats under sees. 2265 and 2267, or to change
the name of a resident under see. 3520, is a special proceeding
not requiring the payment of a tax. On the other hand, any in
dependent proceeding brought by an original writ, such as cer
tiorari or mandainus or quo warranto or prohibition is a civil
action, although not commenced by the service of a summons, as
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provided by sec. 262!), and is therefore subject to the payment
of the state tax,

FEB

Elections—Expense Accounts—Name of candidate defeated in
primary for party nomination is not barred from election ballot
as individual nominee upon nomination papers filed, though he
failed to file account of expenses as candidate for party nomina
tion as required by sec. 12.09, Stats.

October 25, 1922.
H. N. B. Caradine,

District Attorney,
Monroe, Wisconsin.

You desire my opinion as to whether a candidate defeated in
the primary election can file nomination papers and get his name
on the official ballot for the November election as an independent
candidate irrespective of the fact that he failed to file a finan
cial statement the Saturday following the primary.
In the administration of Attorney General Haven an official

opinion was rendered on this question, October 14, 1918, VII
Op. Atty. Gen. 576. Then, as now, the pertinent part of sec. 12.10
read:

The name of a candidate chosen at a primary or otherwise
shaU not be certified or printed on the official ballot for the
ensuing elections, unless there has been filed by or on behalf of
said candidate and by his personal campaign committee, if any,
the statements of accounts and expenses relating to nominations
requmed^by. this chapter up to the time for such certification.

My predecessor said in part, pp. 577-578:

"The party in question here was not chosen at the primary
but he was nominated as an independent candidate to be voted
for at the ensuing election by nomination papers duly signed
by qualified electors. Ihe fact that he did not comply with the
law as to filing his accounts as a party candidate in order to have
his name appear on the primary ballot would, in my judgment
not bar him from having his name go on as an independent can
didate. It would be too liberal a construction for a law which
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is of a penal nature, and I ara of the opinion that the language
used is such that a more restricted construction can be placed
upon it. His candidacy is not the same as it was when he was
a candidate to have his name printed upon the primary ballot
as the' party nominee. * * *.
••'I believe it must be held that the failure to file expense
accounts previous to that time when the person was a candidate,
either at another election or primary or for another office, will
not bar him from having his name placed upon the ballot so long
as he has complied with the law as respects the present candi
dacy. I believe that his name may appear on the November
ballot in the independent column, and it must be presumed, so
far as the county clerk is concerned, that he is eligible to that
office."

"While I recognize the force of the argument that so strict a
construction of this statute may be said to defeat in part the
purpose of the legislature to prevent excessive use of money in
primary elections, I am not convinced that the court, if called
upon to pass on the question, would adopt any other construc
tion of the statute than the one given in the opinion referred to.
The fact that the legi.slature has been twice in regular session
since the publication of that opinion is also persuasive and it
may be said that the failure of the legislature to amend the
statute to give it a contrary meaning indicates that the opinion
in question correctly interprets the legislative intention. I
therefore adhere to the opinion of my predecessor.
WJM

Appvopi'i<itions and Expenditures—Where state department
has separate appropriation for purchase of permanent property,
it cannot use its general operating appropriation for that pur
pose after special appropriation is exhausted.

October 26, 1922.

Conservation Commission.

In your letter of October 24 you ask whether the'appropriation
made to you by sec. 20.20, subsec. (1), Stats., for "administra
tion and operation" is available for the purchase of permanent
property after the speeifie ajipropriation made in sec. 20.20,
subsec. (3),.for such permanent property has been exhausted.
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Tour inquiry must be answered in the negative. This ques
tion was thoroughly considered by this department a year ago
and the conclusion Avas reached that where the legislature appro
priates a given sum to a department for administration and oper
ation and then a specific sum for permanent property, the latter
amount is all that is intended to be available for permanent
property, and the general appropi-iation cannot be resorted to
for that use after the specific appropriation is exhausted. The
opinion given upon this subject to the secretary of state, which
will be found in X Op. Atty. Gen. 790, is believed to be correct
and is adhered to.

RMH

PuUic Officers—Secretary of State—Trade Regulations—Col
lection Agencies—Duty of secretary of state is merely to keep
record of bond of collection agency filed with him; he has no
supervision or control of such agency.

Honorable Lancelot A. Gordon,
Assistant Secretary of State.

October 26, 1922.

I have your recent letter enclosing letters from a Milwaukee
attorney and his correspondence with his client and a collection
agency, from which it appears that lie complains on behalf of his
client against a collection agency on the ground tliat they have
failed to account for moneys collected on accounts placed in
their hands for collection.

See. 1717—150 makes it a penal offense to conduct a collection
agency without filing Avith the secretary of state a bond in the
sura of $5,000, undertaking upon Avritten demand to pay and
turn over to or for the person, partnership, association or corpo
ration for AA'hom any account, bill or other indebtedness is taken
for collection the proceeds of such collection in accordance Avith
the terms of the agreement upon Avhich such amount, bill or
other indebtednc.ss aars recelA-ed for collection. It does not ap
pear that the collection agency in ((uestion falls Avithin any of
the classes provided in subsec. 6, e.xempting them from the re-
(piirement of furnisiiing a bond, such as attorneys at Ibav, banks
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and trust companies. Subsec. 5 prescribes all of the duties of the
secretary of state with reference to the bonds of collection agen
cies. It reads as follows:

'' The secretary of state shall keep a record of the bonds filed
with him under the provisions hereof, with the names, places of
residence apd places of business of the principals and sureties,
and the name of the officers before whom the bond was executed
or acknowledged; and the record shall be open to public in
spection. ''

The secretary of state has no supervision or control over a col
lection agency which has filed such bond. He has no power or
authority to refuse to file a bond of a collection agency which
complies with the requirement of the statute even though he
has notice that the collection agency offering the bond has a
bad reputation, for instance, in the matter of accounting for
funds collected.

This is not a case of licensing, and there is no license to be
revoked. The sole remedy of the party injured in the event that
the conditions of the bond are not complied with under this stat
ute is an action on the bond. The law does not provide for any
certificate to be issued to a collection agency. Your practice
of writing a letter acknowledging receipt of the bond and stating
that it has been approved and filed is proper and is sufficient evi
dence that they have complied with the provisions of the statute.
WJM

Criminal Low—False pretenses cannot be predicated on prom
ise to do something in future; misrepresentation must be of
existing fact.

October 26, 1922.

Otto L. Olen,
District. Attorney,

Clintonville, "Wisconsin.

I have your letter of October 21 before me, in which you state
that on the 17th day of June, 1922, one A gave a mortgage on
his home to secure the payment of $1,820 to purchase from one B
182 cords of four-foot merchantable bolts, and that during June
and July B shipped 93 cords of bolts, and at least 50 per cent
of them were not merchantable..
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'Q. Will a criminal action lie against B for shipping these
bolts that were not merchantable?"

Under the facts, I know of no criminal statute which was
violated. It is a well recognized principle of law that obtaining
property or money under false pretenses cannot be predicated
upon a promise to do a certain thing in the future. The mis
representation must be of a certain existing fact. Here the party
has not lived up to his agreement and the remedy is in civil
action instead of criminal prosecution.
JEM

Appropriations and Expenditures—Education—Unexpended
balance remaining in fund for day schools for blind and deaf in
any district should be deducted by state superintendent from
sum to which such di.strict would otherwise be entitled.

October 27, 1922.
Honorable John Callahan,

State Superintendent.

On October 25 you requested my interpretation of sec. 5, ch.
338, laws of 1921, as applicable to the following facts:

"Subsee. (3), sec. 20.32, Stats., 1919 (repealed by ch. 338,
laws of 1921) provided that (referring to day schools for per
sons who are deaf or with defective speech) such moneys shall
be carried as special funds for each such school. 'Any surplus
at the end of the year shaU remain available until expended.'
"In conformity with this section the department of public

instruction has kept a record each year of the amount of money
appropriated for such schools together with the amount ex
pended. The balance each year has been carried over to the
following year as a balance remaining unexpended."

The appropriations and expenditures for a typical school cov
ering a series of years from 1907-08 to 1920-21 show that as to
the first two years the expenditures exceeded appropriations by
some $808.39, for the year 1920-21 by $772.75, but for the total
period the appropriations were $112,696.38 and the expenditures
$101,224.27, leaving a balance of $11,472.11 which represents the
balance carried OA^er from year to year.
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Sec. 5, eh. 338, Laws 1921, provided:

"In determining the amoimt to be apportioned to any school
district or board of education for maintenance of a day school
for the year ending June 30, 1921, the balance remaining in the
day school fund of such district after paying all expenses of
said school for the year ending June 30, 1920, shall be deducted
from, the amount to which the district Avould otherwise be
entitled."

Your conception of . the purpose of this new section is that it
sought to prevent the accumulation of moneys in this special
fund. As a result of this interpretation of the law some schools
which had accumulated large balances have received no appor

tionment from the state during the present year because the bal
ance remaining in the fund of such district after paying all ex
penses of said school for the year ending June 30, 1920, exceeded
the amount to which the district would otherwise be entitled. It

is my opinion that you have interpreted the law clearly and cor
rectly in carrying over the unexpended balances from year to
year and in deducting said balances remaining available to said
district after paying all expenses of the said school for the year
ending June 30, 1920, from the amount to which the district
would be otherwise entitled.

WJM

Indigent, Insane, etc.—Superintendent of northern hospital
for the insane has broad discretion as to when voluntary patient
may leave institution.
He is not obliged to release patient when five days' notice is

given, if in his discretion patient should remain longer.

October 27, 1922.

M. J. Tappins, Secretary,

Board of Control.

In your letter of October 18 you ask for an interpretation of
the closing section of the last clause in sec. 51.10, relating to vol
untary patients at the northern hospital for the insane. The
portion of the section reads as follows:
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* Except that they shall have the right to leave such
hospital at any time if in the judgment of the superintendent
they are in fit condition, on giving five days' notice to the super
intendent of their desire to do so."

It seems to have been the legislative intent to leave the time
for dismissal in the discretion of the superintendent of the hos
pital. The purpose for which the patient was taken into the
institution must be kept in mind; and the question is not whether
the patient can be turned loose with safety, to the public at large,
but whetlier in the judgment of the superintendent the purpose
for which the patient was brought to the hospital has been ac
complished to a sufficient extent to warrant his release from the

institution.

In order that the results desired may be obtained in a given
ease, broad discretion is left with the superintendent; it is for
him to say. whether the patient should be released or not.
JFB

Education—School Districts—Moneys collected for mainte
nance of high school, pot voted by electors, must be used only
for purpose for which raised; resolution to return to taxpayers
money so collected is void.

October 30, 1922.
Honorable John Callahan,

State Superintendent.

On July 7, 1922, upon the following facts stated by you,
namely, that at the annual meeting held in June 1921, in the
union free high school district, comprising the town of McKinley,
Taylor county, $5,000 were levied for school maintenance for
the 1921-22 school year, that owing to dissentiou within the
district, and especially on the school board, nothing was done to
maintain a school in this district during the school year; that at
the annual meeting held on June 26, 1922, a resolution was
passed by a majority vote directing the school district officers to
return the moneys to the taxpayers, 1 advised you that, in my
opinion, such action was wholly without authority of law and
void.*

*Page 514 of this volume.
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It now appears that the statement of facts on which the opin
ion was based was somewhat inaccurate. From a .subsequent
written communication from you, supplemented by a copy of a
letter from Attorney Herman Leicht, of Medford, Wisconsin,
to the chairman of the said town of McKinley, under date of
March 23, 1922, I restate the facts as follows: The electors of
said town of McKinley, in February, 1921, voted to establish a
union free high school district, coextensive with the boundaries
of the town which does not include any city or village, and the
fact of such establishment was duly certified to the town clerk
and to the state superintendent, and the state superintendent,
having approved the action taken, issued his certificate of estab
lishment of a union free high school in said territory under date
of June 29, 1921, all in accordance with the provisions of sec.
40.47, Stats.; the officers of the district were duly elected as
provided by sec. 40.48, Stats.; at the first annual meeting of the
district held on June 27, 1921, a proposition to raise money for
the construeion of a school-house for the district and the carry
ing on of the work of the new proposed high school was defeated
by the electors, but the sum of $50.00 was voted to pay current
expenses; a special meeting of the electors of the district was
held on September 6, 1921, at which a proposition to raise
$3,000 for the maintenance of the high school was defeated by a
vote of 139 to 95; after the third Monday of November following,
the free high school board determined that the sum of $5,000
was necessary to be raised to maintain and furnish equipment for
the high school of the district, and the district clerk thereupon
certified such amount so fixed to the town clerk, who assessed the
same on the property of the district, all in accordance with the
provisions of subsec. (4), sec. 40.52, Stats.; the tax was accord
ing collected, some of the taxpayers paying the tax for said
purpose voluntarily and others paying the same under protest;
the said sum of $5,000 so assessed and collected is in the hands of
the district treasurer; the district has no schoolhouse or school
equipment and has hired no teachers; on June 26, 1922, at the
annual meeting of the district a resolution was adopted by a ma
jority of the electors, directing the school district officers to
return the money so assessed and collected to the several tax
payers paying the same, which direction has not been complied
with because of the question of the validity of the action taken,



826 Opinions of the Attorney-General

and the said sum of $5,000 is held intact by the treasurer of the
district and is on deposit in a bank.
Your questions are:

First, was it legal for the school clerk to place this money on
the tax roll under the circumstances? That is, that no high
school in the physical sense of the word existed at the time of
the action of the clerk. Second, if the action was legal, may the
money be utilized for the legitimate purpose for which it was
placed upon the tax roll? Third, if the action was illegal, are
the moneys to be retained in the treasury and utilized for school
purposes, or must they be returned to the individual taxpayers—
or what disposition must be made of the fund?"

Mr. Leicht advised the town chairman in the letter referred to,
in substance, that in his opinion the action of the board in fixing
the sum of $5,000 as necessary to be raised, and the certification
of that amount to the town clerk and the assessment and col
lection thereof was illegal, for the reason that the electors of the
district, having refused to levy a tax with which to build or hire
and furnish a schoolliouse, no high school existed in the district,
and that it is only when a school actually exists that a sum may
be determined, certified, assessed and collected to maintain it
for the nine months' period as provided by said subsec. (4), sec.
40.52; that an action could have been maintained by any tax
payer, suing on behalf of himself and of other taxpayers simi
larly situated, to restrain the collection of the tax, but the tax
having been collected, those tax-payers who paid the tax volun
tarily are without remedy; that those taxpayers who paid under
protest may file a claim for the amount paid, and, if the claim
be disallowed, may recover the same in an action within one year
from the payment, under the provisions of sec. 1164, Stats.
1919 (now 74.73), Stats.
I know of no other way to test the validity of the tax collected

than that indicated by Mr. Leicht. Since actions brought by
individual taxpayers (assuming, for the moment, the invalidity
of the tax) would alfect that part of the fund represented by the
amounts paid by those under protest only, leaving in the hands
of the district treasurer all that part of the fund represented by
the amounts paid by taxpayers voluntarily and the amounts
paid by the taxpayers under protest, but who do not choose to
bring proceedings within the year to recover the same, and since
the disposition of this latter part of the fund would be unaffected
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by the legality or illegality of the proceedings under which it
was assessed and collected, I deem it unnecessary and inexpedi
ent to express an opinion upon your first question. Whether
the action of the high school board, under the conditions exist
ing in the district, was legal may not be free from doubt; but
the question is one for the courts in a proper suit brought by the
aggrieved taxpayers. However, the action of the board having
been taken, the duty of the school clerk to certify the sura to the
town clerk and the duty of the town clerk to assess the tax was

absolute as the performance of strictly ministerial acts.
In my opinion, the fund, having been raised and covered into

the free high school district treasury, became and remains a
trust fund, and can be used only for the purpose for which it
was raised. It cannot lawfully be returned to the individual tax
payers, except, perhaps, those portions which the court in proper
actions may adjudge the individual taxpayers are entitled to
recover. Hence, the resolution adopted by the electors of the
high scliool district at the annual meeting last June, directing
the return of the funds to the taxpayers, is void, as held in my
former opinion.

I am of the further opinion that if the fund is not vused for
the purpose for which it was assessed and collected, it must be
kept intact until such time as the high school district may be
dissolved by vote of the electors, and the fund disposed of on
such dissolution in accordance with the provisions of sec. 40.59,
Stats.; that it cannot be used for the maintenance of other
schools than the free high school of the district. It should be
noted that an election in the. district for the purpose of dis
solving the district cannot be held until after four years from the
time the district was organized in 1921 (subsec. (1), sec. 40.59,
Stats.).

I believe the above answers all your questions as fully as they
can properly be answered by this department.
FEB
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P7'isons—Prisoners—One who has been serving sentence in
state prison cannot be taken back, at expiration of prison sen
tence, to serve former sentence in house of correction after such

sentence has expired.

October 31, 1922.
Board op Control.

In your letter of October 27 you state that one X was sen

tenced to the Milwaukee county house of correction by the
municipal court of Milwaukee county on November 1, 1919, to
serve five years on conviction of violation of his probation. On
May 24,1921, his sentence was commuted from five to three years
by the governor, which made him eligible to apply for parole
at the June, 1921, meeting of the Board. A parole was granted
to him and he was released on parole July 1, 1921, having served
one year and eight months of his three-year sentence and he has
sixteen months of his sentence to serve at the house of correction.

This same man was again convicted by the circuit court of Wood
county on March 15, 1922, for uttering a forgery and sentenced
to the Wisconsin state prison for a term of five years.
You inquire whether, in view of the recent decision of the

supreme court in the McDoiiald case, X could be taken back to
the house of correction at the expiration of his sentence at the
state prison to serve the balance of his sentence of sixteen months

at that institution.

In the McDonald case, not yet reported, the court said:

"* # # In the absence of a statute to the contrary or ju
dicial declaration in the sentence imposed, a subsequent sen
tence for another offense of one then actually or constructively
serving a former sentence, the two sentences run concurrently;
16 C. J. 1374; 8 R. G. L., p. 242. That they cannot be made
cumulative by an administration body such as is a board of
control, was succinctly stated in the case of Ex rel. Newton v.
Twombly, 228 N. Y. 33, 33.
"We are unable, therefore, to find any statutory or other

authority which would warrant the board of control or the
prison authorities keeping the petitioner in confinement after
the date at which, according to law, the latest of such sentences
as the period of confinement thereunder had expired."

The two sentences in the X case are .served concurrently. As
there is no statutory provision or judicial rule to the contrary,
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I am of the opinion that X, having served his sentence in the

state prison, cannot be taken back to the house of correction, as
his sentence to the house of correction has then already expired.
JEM •

Counties—Posse Comitatus—Public Officers—-Sheriff—Mem
bers of posse comitatus cannot recover compensation for services

either from sheriff or county.

Sheriff may be allowed compensation on necessary and proper

service and expense incurred in pursuing criminal only as pre
scribed in sec. 59.28 (34), Stats.

October 31, 1922.

E. S. Jedney,

District Attoimey,
Black River Palls, Wisconsin.

You inquire under date of October 25, 1922, whether in my
opinion the claims based upon the following statement of facts

are proper and legal demands against Jackson county.
On May 22, 1922, a man was shot and killed in your county at

about ten o'clock p. m. The killer fled and kept himself con
cealed in the woods in the immediate vicinity for several days.

The sheriff of the county, upon receiving notice of the crime
committed, commenced pursuit immediately and called to his
assistance about twenty-five men from the county who helped

him in his efforts to apprehend the fugitive. Thej'^ continued

the search for several days and until the morning of the 26th,
when the fugitive appeared at the county jail of the county and

surrendered voluntarily. The persons who assisted the sheriff
in making this search have demanded payment for their services

and expenses in the matter and claim that the county is liable
for such services and expenses. Thus far you have been unable

to find any law which would justify you, as district attorney, in

recommending the allowance and payment of these claims by

the county.

You further state that the criminal was tried at our last

term of court and convicted of manslaughter in the first degree.

The sheriff at common law was authorized to command all

the adult male population of the county to attend him in the
53



830 Opinions of the Attorney-General

performance of his duty in apprehending a criminal. This an
cient authority is expressly conferred by the "Wisconsin statutes,
sec. 59.24:

'' Sheriffs and their undersheriffs and deputies shall keep and
preserve the peace in their respective counties, and quiet and
suppress all affrays, routs, riots, unlawful assemblies and in
surrections ; for wliieh purpose, and for the service of processes
in civil or criminal cases and in the appreliending or securing
any person for felony or breach of the peace they and every
coroner and constable may call to their aid such persons or power
of their county as they may deem necessary."

The persons called by the sheriff to a.ssi.st him in making such
arrest for felony ar*; neither officers nor mere private citizens

while co-0])erating with him and acting under his orders, but

occupy the legal position of posse comitatus, and refusal to join
the posse comitatus upon being directed to do so by the sheriff

and to assist him in tlie performance of his duty would have

rendered those so refusing liable to punishment. Sec. 4488:

"Any person, being required in the name of the state of
Wisconsin by any .sheriff, deputy sheriff, coroner, constable, or
other officer or person authorized to require such assistance, who
.shall neglect or refuse to assist him in the execution of his office
in any criminal case, or in the preservation of the peace, or
in the apprehending or securing of any person for a breach of
peace, or in any case of escape or re.scue of any person arrested
upon civil process shall be punished by fine not exceeding one
hundred dollars."

Such refusal was at common law an indictable offiense. The

persons summoned to assist the sherilf as a posse comitatus can
not in my opinion compel payment by the county for their serv
ices or expenses. They are performing a duty of citizenship
for which they are no more entitled to compensation without
special provision therefor in the statutes than they would be
entitled to compen.salion for military service if the government
made no such provision, or than they would be entitled to upon
being subpoenaed to testify in a criminal case on behalf of either

the state or a defendant in case the statute made no provision for
witness fees. I find no Wisconsin case pa.ssing upon this precise
question, possibly because the blessings of our form of govern
ment have been so appreciated and the duty of all citizens to
render services in its defense or to uphold it so universally rec-
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ognized. The following obiter in an early Wisconsin case, how-
over, so well answers the claim that to requisition the time of a
citizen is the taking of private property for public use within
the meaning of the constitution, that I quote it here.

"Tlie object of that provision in tlie fundamental law, was
to protect the citizen from the grasping demands of government,
not to absolve liim from any of those various personal duties
which every good citizen owes to his country; such as the-per-
formance of militia duty, obedience to the call of the proper
authority for his personal service in suppressing a riot, the ap
prehension of a felon, affording assistance to officers in making
arrests when resisted, and the like. There are very many in
stances in which the citizen is required to perform personal serv
ice, or render aid to his government, without other compensation
than that of his participation in the general good, and his en
joyment of the general security and advantage which result from
common acquiescence in such obligations on the part of all the
citizens alike, and which is essential to the existence and safety
of society." West v. State, 1 AVis. 186, 206.

As authority for the point decided, the payment of witness fees,

this ease was quoted with approval iu Phillcr v. Waukesha

County, 139 AVis. 211, 213. Neither can members of a posse
coinitatiis recover compensation of the sheriff who summoned

tliom.

"So far as concerns the authority of the sheriff to summon the
power of the county, it will suffice to say that he is not liable, and
never has been, at least in modern times, to the persons thus
summoned for their fees or compensation, if indeed they are
legally entitled to any. Such per.sons are not deputies in the
l)roper sense of the term, and the question of their compensation
does not concern the sheriff nor is it involved in this case."
Potver V. Doufjlas County (Nebr.) 106 N. AV. 782, 783.

AVhile members of the posse comitatus can neither recover pay
ment of the county as a matter of right and the county is with

out authority to pay them, I am of the further opinion that
under see. 59.28, subsec. (34), a fair and reasonable compensa
tion for the time and necessary expenses incurred in such pur
suit may be allowed the sheriff by the county board upon the
certificate of the district attorney therein provided. Sec. 59.28,

subsec. (34), reads r
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"When any person accused of any criminal offense shall
escape from ciislody or pursuit witliout fault or negligence of
the sheriff, and the district attorney shall certify such pursuit
was necessary and proper, and the county board shall be satis
fied by proof that such escape was not the result of the care
lessness or negligence of the sheriff, sueli board may, in their
discretion, allow a fair compensation for the time and necessary
expense incurred in such pursuit."

You will note that tlie county board cannot make this allowance

except upon the certificate of the district attorney that such
pursuit was necessary and proper. You will further not? that

it is in their discretion to allow fair compensation for the time
and necessary expenses incurred. AYithout the certificate of the

district attorney the county board has no authority to make the

payment. See Schneider v. Waukcsha County, 103 Wis. 266,
Douylas County v. Somwer, 120 Wis. 421, 432. The word "es

cape" as employed in subsec. (34), sec. 59.28, is not used in its
technical sense. It includes not only escaping from custody

but eluding pursuit entirely, see Schneider v. Waukesha County,
supra.

■VVJM

Automobiles—Tractor, motor driven, need not be licensed.

October 31, 1922.
WiNFRED C. ZaBEL,

District Attorney,
Milwaukee, Wisconsin.

In your letter of October 27 you ask:

"Will you kindly advise me whether or not these tractors
[tractors driven by gasoline motors and operated and propelled
on public streets of the city by contractors and other industrial
concerns] when used upon the public streets or highways of this
citv or county rcciuire a license, as provided in sees. 1636—47,
1636—48 and 1636—49?"

On April 17, 1920, this department rendered an opinion to
Lucien T. Reid, district attornej' at La Crosse, Wisconsin, which
is reported in IX Op. Atty. Gen. 197, holding that tractors
were not included in the phrase contained in sec. 1636—47,
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siibsec. 1 "automobile, motor cycle or oilier similar motor vebi-
cle." It was held that tractors wore not required to be licensed.

The legislature of 1021 amended sees. 1636—46(i, 1636—49

and 1636—49(/. No change was made, however, with reference
to the scope of the term "other similar motor vehicle."

It should be noted that in ch. 537, laws of 1921, which amended

sec. 1636—49 the words "motor truck, motor delivery wagon,
passenger automobile bus" were inserted so that the legislature

no doubt intended to include them as "other similar motor ve

hicles." No mention was made of tractors although they were

then in general use.

It. should be noted also that the state department has for the

last three or four years been construing the law to e.vclude trac
tors from the class of motor-driven contrivances for the opera

tion of which a license was required. Your question is therefore

answered in the negative.

JFB

Corporations—Co-operative Associations—Certificate of con
version into co-operative association under sec. 1786c—16, Stats.,
is amendment of articles and may be filed later than 30 days
subsequent to adoption of re.solution notwithstanding statute
requires filing within such time. Mandamus will lie to compel
filing.

November 1, 1922.
Honorable Elmer S. Hall,

Sccrctarij of State.

I quote from your letter of October 31, 1922:

"IVe have today received a certificate showing that a corpora
tion elected, at a meeting held June 10, 1922, to adopt the above
mentioned sections (sec. 1786c—1 to sec. 1786c—17). It is our
understanding, from the facts above mentioned, that it would be
improper for us to accept the certificate for filing, because not
submitted to us within thirty days of the date of adoption of the
resolution. Will you kindly advise as to this point?"

The certificate is that referred to in the following statute, see.
1786e—16:

"Any corporation organized under the general corporation
law of this state, if such corporation is doing business upon a co-
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operative basis, as defined in section 1786e—1, may convert itself
into a co-operative association nnder sections 1786e—1 to
1786c—17, inclusive, by a majority vote of its members at any
regular or special meeting, legally called. The president and
secretary of said association, vithin thirty days after said meet
ing, shall file with the secretary of state a declaration, signed
and sworn to by said officers, to the effect that said corporation
has by a majority vole of its members decided to convert itself
into a co-operative association under sections 1786e—1 to
nSde—17, inclusive."

It is my opinion that you should file the certificate notwith
standing that it was not submitted for filing "within thirty days
after said meeting." Tlie adoption of the resolution effects a fun
damental change in the organic law of the corporation and is an
amendment of its articles. Not only has the corporation a right

to now file the certificate that it should have filed within thirty
days after June 10, 1922, but it could be compelled by mandamus
to file it. State ex rcl. Altomcy General v. Northern Pacific By.
Co., 157 Wis. 73.
WJM

Accountancy—It is violation of sec. 1636—209, Stats., for
person not certified public accountant in "Wisconsin to advertise,
in this state, that he is member of association of certified public
accountants.

November 1, 1922.

B. A. Kiekiiofer, Secretary,
State Board of Accountancy,

Milwaukee, "Wisconsin.

You have asked the opinion of this department as to whether
it is a criminal offense for an accountant who is not a certified
public accountant in this state to use a letterhead containing the
statement: "Member of the National Association of Certified

Public Accountants."

Sec. 1636—205, Stats., provides that no person not certified
by the "Wisconsin state board of accountancy as a certified public
accountant
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"shall assume such title, or the title 'certified aceoimtant' or
'chartered accountant' or 'chartered public accountant' or the
abbreviation 'C. P. A.' or any words, letters, or abbreviations
tending to indicate that the person, * * * so using the same
is a certified public accountant."

Sec. 163r—209 makes it a misdemeanor punishable by fine and
imprisoinnent for any person not certified by the board to use

"anj'^ other words, letters or al^breviations to indicate that the
person using the same is a certified public accountant."

It is my opinion that the statement on tlie letterhead, "Mem
ber of the National Association of Certified Public Accountants,"

is a violation of this statute. The statute is comprehensive. It

covers not only statements or representations that the individual
is a certified public accountant, but also the use of any words
tending to indirate that lie is such certified public accountant.
The statement that he belongs to the National Association of

Certified Public Accountants, even though strictly true, is within
the ban of the statute because it tends to indicate to the reader

that the person making the statement is a certified public ac
countant. Any one would naturally assume that a person who
announced that he belonged to an association of attorneys-at-law,
or physicians, or certified public accountants was himself an
attorney-at-law, a physician, or a certified public accountant.
The statute aims, not merely at the statement of untruths, but at

the statement of things which, even though true in their literal
meaning, tend to indicate the existence of a status that does not

exist.

EMH

Cowis—Minors—Child P' rotection—Juvenile court finding
male child under 8 years of age incorrigible may, under sec.

48.01 (1) (b) commit it as delinquent to industrial school for
boys.

November 2, 1922.

Board op Control.

You desire my opinion as to the legal right of the superin
tendent of the Wisconsin industrial school for boys to hold an
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inmate under the following statement of facts:
The boy was committed by Judge Sheridan of the, juvenile

court of IMilwaiikee county under a commitment giving his date

of birth as January 24, 1915. He is, therefore, not yet 8 years

old. The superintendent says:

"The boy is charged with being incorrigible. The real offense
which the boy committed was striking another boy about the
same age and knocking him into the river and the boy was
drowned."

'Sec. 48.01, siibsee. (1), par. (b), provides:

"The words 'delincpient child' shall include any girl under
the age of eighteen years and any boy under the age of seven
teen years, who violates any law of this state, the jienaltj' for
which is not imprisonment in the state prison, or who violates
any city or village ordinance; or tvho is incorrigible; * *

Sec. 48.08 provides:

"Disposition of delinquent children. "When any sneh child
shall be found delinquent the coiud may by order:
'i* * •*

"(3) Commit the cliild lo an industrial school for boys, or
girls, respectively; or commit the child to the care and custody of
some association or institution that will receive it, embracing
in its objects the care of neglected, dependent or delinquent
children."

It satisfactorily appearing that the child was committed to the

institution as a delincinent child, it is clear that the court was

within its authority to so commit to such institution a boy of

that age, and it is my opinion that the. cominitment is sufficient
authority to the superintendent of the industrial school for boys

to hold hira under such commitment. Indeed it is his legal duty

so to do.

"WJM
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Public Officers—Justice of peace who filed oath aud bond with
town clerk instead of with clerk of court until after time pre

scribed for filing them has not legally qualified; town board may
fill vacancy thus created by appointing him to hold office until

nest town meeting.

November 3, 1922.

Honorable Elmer S. Hall,

Secretary of State.

You inquire under date of October 31 whether the name of a
justice of the peace is to be registered among those of legal

qualified justices under the following circumstances:

"A clerk of court reports for record in this office, under .sees.
60.58 and 60.59, the name of a justice of the peace who'through
error filed his oath and official bond with the town clerk. After
the clerk of court had .sent us a certified list of justices as re
quired by sec. 59.39 (10), said oath of office and bond were
transferred to the office of the clerk of court, who thereupon sent
a supplementary certificate (September 6, 1922) to this office."

You supplemented the letter witli the verbal information Uiat it
was only recently and subsequently to June 1, 1922, that the
justice filed his oath and bond with the clerk of the circuit court

of Vilas county.
Sec. 60.58, Stats., provides:

"Justice's official oath and bond. (1) Tlme of Filing.
Every justice of the peace, elected for a full term, shall on or
before the first Monday of May, next succeeding his election,
and every justice elected or appointed to fill a vacancy, shall
within ten days thereafter, or after notice thereof, if required to
be given, take and file the official oath prcseribcd in subsection
(1) of section 2564m, and shall also, Avithin the same time, exe
cute and file an official bond Avith two or more sufficient sureties,
to be approved by the chairman or any t.AA'o of the supervisors.
(2) Copy OF IIgnd, Where Filed. The clm-k of the circuit

court shall AA'ithin ten days after the filing Avlth him of said oath
and bond, execute and mail to tJie clerk of the toAvn, city or
A'illage, Avherein such justice of the peace Avas elected, a certified
copy of said bond, Avhich certified copy shall be filed by said
toAvn, city or village clerk, and preserved in his office, and the
same shall be presumptive evidence of its execution by such
justice and his sureties."
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It is provided in sec. 60.59 when a ju.stice may qualify after a

prescribed time. Inasmuch as tlie justice of the peace in question
failed to qualify by filinpr his official oath and bond with the

clerk of tiic circuit court within the time prescribed by law and
failed within six months from the time of his election to file

with the oath of office and bond a further oath that he did not

qualify within the time prescribed for the reason only that he
was sick or absent from the county, he was never legally qualified
as a justice of the peace and a vacancy exists in the office.
The method of filling this vacancy is prescribed by sec. 17.25,

Stats., as follows:

II# # « town board * * Vacancies in other

elective town offices sliall be filled by appointment by the town
board, except vacancies caused by removal by the judge of the
circuit court * * *. rei-sons appointed under the provisions
of this subsection to fill vacancies shall hold office for the residue
of till! unexpired term, excejU. persons a]ipointed to fill vacancies
in the office of ^ * justice of tin; peace * * * which
j>er.sons shall hold office only until their successors are elected at
the annual town meeting next after the vacancy occurs if such
vacancy occurs twelve days or more prior to such meeting; other
wise at the annual town meeting held in the year next succeed
ing; hnt no election to fill a vacancy in such office shall be held
at the time of holding the regular election for such office."

The justice who lias been delinquent in filing his oath and
bond in the office of the clerk of the circuit court within the

time prescribed by law is, however, eligible to appointment by
the town board, and if he should be appointed by the town board
he would hold office until the next ensuing town meeting upon his
(qualifying under the appointment.
WJM
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Trade Regulations—Trade-marks—Common Law Trusts—
Trade-mark may be registered by trustees of common law trust
resident in anotlier state, being persoiis as designated in sec.
1747a, Stats.

Such trust is not required to be licensed to do business in
Wisconsin, as is foreign corporation.

November 3, 1922.

Honorable Elmer S. Hall,

Secretary of State.

You request ray opinion as to whether you are authorized
under the laws of AVisconsin to register a trade-mark for an
Illinois trust without requiring it to secure a license to do
business in this state. Conformable to my request you have
submitted to me a copy of a trust agreement. It is a common
law trust familiarly referred to as a Massachusetts trust. It is
not a corporation and is not required to be licensed as a foreign
corporation before doing business in this state.

Sec. 1747a., Stats., provides:

""Any person, firm, copartnership, corporation, a.ssociation,
or union of workingmen, which has heretofore adopted or used
or shall hereafter adoi^t or use any label, trade-mark, trade name,
term design, * * * ur form of advertisement for the pur
pose'of designating, making known, or distinguishing any goods,
wares, mercbandisc, or other product of labor or manufacture as
havin'' been made, manufactured, produced, prepared, packed,
or put on sale by such person, firm, copartnership, corporation,
association, or union of workingmen, or by a member or members
thereof, he or they, if residents of this or any other state of the
United'states, and such foreign corporotiovs as may have been
duly licensed to transact business in the state of Wisconsin, may
file'an original, a copy, or photographs, or cuts with specifica
tions of tlie same for record in the office of the secretary of
state, * *

The trustees of a common law trust are persons within the
meaning of this statute, and the plural may be imputed to the
singular form of the word used. It is my opinion that the
statute is broad enough to permit the trustees of a common law
trust residing in another state to register a trade-mark in
Wisconsin and although they are not required to procure a li
cense to do business- in this state.
AVJM
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Agriculture—Animals Bunning at Large—Pasture in "which
bull over six months of age is kept must he enclosed by fence.

0. D. Black,

District Attorney,

Riehland Center, "Wisconsin.

November 9, 1922,

On November 6 you stated that several complaints had been
made to you this summei'' and fall by school teachers and the

parents of seliool eliildren in the country district on account of
farmers permitting their bulls to run at large in a pasture
on their own land abutting on tlie highway; that you were in
doubt as to whether an owner of such an animal is required to
keep him tied up or within some kind of an enclosure different
than an open pasture field and desired my opinion on the matter.
You refer to see. 1482, Stats.:

"No stallion ovei- one year old, nor bull over six months old,
nor boai- nor i-am nor billy goat over four montlis old shall run
at large; and if the owner or keej)er sliall for any reason pennit
such animal so to do he sliall forfeit five dollars to the person
taking it up * *

In my opinion the phrase "run at large" is intended to mean

"unconfined." Literally your letter would imply'that the pas
tures in which the animals were open upon the highway. If
there is no fence enclosing the pasture in which the bulls are

permitled to roam. Ihe statute is violated, and the animal is run
ning at large. If, however, the pasture is enclosed by a fence,
the animal is not running at large but is confined within an en
closure. Whei'e the only i-estraiiit upon the wanderings of the
animal is his own disposition to travel, he is running at large
within the meaning of the statute.

WJM
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Bridges and Highways—County may not lawfully refuse to
make provision for its proportion of cost of bridge as certified by
state highway commission under provisions of sec. Id2lb, Stats.
County clerk and county board may be compelled by mandamus
to make such provision.

November 10, 1922.

Wisconsin Highway Commission.

In your letter of November 9 you say that pursuant to the
provisions of see. 1321&, Stats., the state highway commission, on
its own motion, after due notice and hearing, made findings of
necessity, etc., in connection with the construction of a bridge over
Black River, at Black River Falls, has certified such findings to
the county clerk, secretary of state and the state treasurer, and
you annex to your letter a copy of such findings and certificate.
You refer to subsec. 4 of said section, which, among other things,
provides:

*  * Upon receipt of the certification of the state high
way commission of the amount nece.ssary to be provided by any
county as its share of the cost of any construction or reconstruc
tion pursuant to this section, the county clerk shall present the
same to the county board at its next annual or special meeting
and it shall then he the duly of the said county board to provide
the amount to be paid by the county. The amount so to be pro
vided by the county may be provi(led by appropriation, tax, or
bonds, or in any manner by which funds may lawfully be made
available for road or bridge construction, * *

You ask whether the count board may lawfully refuse to make
provision for its share of the cost of such bridge.

It is my opinion that the question must be answered in the
negative. I think the requirement that the county clerk shall
present the certificate to the county board and that it shall be
the duty of the county boai-d to |)rovide the amount to be paid
by the county is plain, unambiguous and not open to construc
tion, and is mandatory; that the county board must provide for
the county's share of the cost of such bridge by appropriation,
taxation, or bonds, if the incurring of any indebtedness therefor
does not exceed the constitutional limitation. The county board
has discretion as to how the amount necessary may be provided,
but no discretion as to whether it will perform the statutory
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duty imposed on it to provide the sum in some ■\va5^ Should the
county clerk and the county board fail to perform their duties,
as commanded by this statute, they may be compelled so to do
by mandamus—which is precisely what was done in the case of
State ex rel. Owen v. Stevenson, 164 Wis. 569, which involved the
construction of a bridge at Prairie du Sac under the provisions
of sec. 1321a, which are substantially the same as those of see.
1321& on the question under consideration.
FEE

Eleciions—Corrupt Practices—Postal card issued without
name and address of candidate in whose behalf it is circulated,
for purpose of influencing A'oters at election, is violation of law.

November 11, 1922.
H. F. Arps,

District Attorney,
Chilton, Wisconsin.

In your letter of November 8 you state that at the last election
some one in your county caused to be circulated through the
county an open, printed postal card, wliich you enclose. The
postal cai-d has the following statement printed in large type:

"Voters of Calumet County Clean House at the Court House
November 7, 1922."

You inquire whether this constitutes a violation of sec. 12.16,
Wis. Stats.

Said see. 12.16 is a part, of the corrupt practices act, and reads
thus:

"No person shall publish, issue or circulate or cause to be
published, issued or circulated otherwise than in a newspaper
as provided in subsection (1), of section 12.14, any literature or
any publication tending to influence voting at any election or
lirimary, which fails to bear on the facic thereof tiic name and
addre.ss of the author, the name and address of the candidate in
whose behalf the same is published, issued or circulated, and the
name and address of any other jjerson cau.sing the s.iine to be
published, issued or circulated."
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Upon your statement of facts and excluding any other ex
planation of the card, there is a manifest presumption that its
circulation was for the purpose of intluencing the voters at the
election. It advises action on election day. In the absence of
other adcqnate explanation it is apparent that it was done for
political purposes, for sec. 12.01 Stats., in subsee. (1) provides:

"Any act sliall be deemed to have been done for 'political
purposes' when the act is of a nature, is done with the intent,
or is (lone in such- a way, as to influence or tend to influence,
directly or indirectly, voting at any election or primary, * *

The words "any literature or any publication" are broad enough
to include this ])ostal card with the statement on it. I am, there
fore, of the opinion that you have stated a prima facio case of a
violation of sec. 12.16, Stats.

In your letter you say;

"I should like very much to prosecute this man because I
regard his acts as a sneaky underhanded procedure * *

I would admonisli you to refrain from such rhetoric in official
communications as unbecoming the dignity of your office. A
district attorney should prosecute violations of the law whether
overt or open and flagrant because the law has been violated,
not because he regards the method of violation as sneaky or
underhanded.

WJM

Bridges and HUjkways—Counties—Puhiic. Ofieers—County
State Road and Bridge Committee—Compensation and ex
pense reimbursement of members of county state road and
bridge committee is based on amount lawfully fixed and appro
priated for road construction and maintenance for year for
which contracts have been in process of execution nnder super
vision of committee, although completion of work may be carried
over into next year and be under supervision of committee of
that year.

R. T. Jackson, November 13, 1922.
District Attorney,

Mineral Point, Wisconsin.

Paragraph (1), subsee. 8, sec. 1317m—5, Stats., providing for
the selection and compensation of members of the county state
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road and bridge committee of the county board provides in part
as follows:

"The members of siieli committee shall be reimbursed for their
actual and necessary expenses incurred in the performance of
their official duties and shall be paid the same per diem for time
actually and necessarily spent in the performance of their duties
as is paid to members of other county board eommittees, not,
however, exceeding three hundred doiiars in eounti(!S in wliieh
the committee will supervise less than one hundred fifty thou
sand dollars worth of construction and maintenance the suc
ceeding year; four hundred dollars in eounties in which said
committee will supervise lietween one hundred and fifty thousand
and four hunfjre<l thousand dollars worth of said work the
succeeding year; and live hundred doiiars in eounties in which
said committee will supervise four hundred thousand dollars
worth or over of said work in tin? sueeeeding year for both ])or
diem and expenses to oiu; member in any one year; pro
vided that a lesser amount may be fixed as the maximum by any
county board."

^ oil state in your letter of November 6 that the members of
county board committees in your county receive $4.00 i)er day
and expenses, and you ask, in effect, for an opinion as to whether
the limitation on the compensation of Ihe membi-rs of tiie county
state road and bridge committee is based upon the amount
actually spent on road construction and maintenance supervised
by the committee during the year, or on tlie basis of the full
amount of the contract for such woi'k, even though the work
itself under such contracts is not completed during the year.
We think that the words

"in eounties in which the committee will supervise * ♦ *
dollars worth of construction and maintenance the slicceeding
year"

mean that the limitation on the compensation and expenses of
the members of the committee is to be based on the amount law
fully fixed and appropriated for road construction and mainte
nance for tlie year and for which contracts have been in process
of execution under the supervision of the committee; that .such
limitation is not affected by the fact that part of the work is
not completed during the year, and that, therefore, all money
appropriated for the work has not been actually expended, it
follows that in yonr county (assuming that the county board
has not fixed a less amount as a maximum), if the contracts for
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work under the supervision of the committee amounted to less

than $150,000, each member is entitled to receive his actual ex
penses and compensation at the rate of $4.00 per day for his time

actually and necessarily spent in the performance of his duties,

but cannot exceed in the aggregate for both compensation and
expenses the sum of $300; if the contracts amounted to between

$150,000 and $400,000 sucli compensation and expenses in the

aggregate cannot exceed $400; and if such contracts amounted

to $400,000 or over such compensation and expenses cannot
exceed iu the aggregate $500. And tiiis is so although the com

pletion of the work under the contracts may be (uirried over into

the next year and will be under the supervision of the committee
for that year.

FEB

Bonds—Bridges (tnd Jfighwaijs—Bonds for pin-pose of raising,
in whole or in part, money necessary to pay county's share of
cost of bridge under provisions of sec. ]321ff., Stats., must bo
approved by electors of county. Such bonds are witiiin pro
visions of eh. 67, Stats.

November 13, 1922.

Victor M. Stolts,

District Attorney,

Eau Claire, Wisconsin.

From your letter of November 9 I assume the following facts:
The state highway commi.ssion, acting under the provisions of
sec. 1321a, Stats., after a hearing, duly made findings of neces
sity and located a bridge in said city, which, as located, will be
necessarily more than 475 feet in length, exclusive of approaches,

and determined the proportion of such cost to be paid by the
city, the state and the county, and duly filed its determination
with the city clerk; that the city has provided for the payment
of its proportion of such cost by a bond issue and has certified
the fact of such provision to the state highway commission; that
the state highway commissiou accordingly certified the amount
to be paid by the state to the state treasurer, and the amount
to be paid by the county of Eau Claire to the county clerk.
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You inquire whether, if the county board decides to raise
the county's share by a bond issue, it is necessary that the
proposition for the issuing of such bonds be submitted to the

electors of the county.

In my opinion the question must be answered in the affirm

ative.

Subsec. 8, sec. 1321(i, plainly makes it mandatory upon the
county board, on the facts stated, to provide the amount of the

county's share of the cost of the bridge in one or more of three

ways: by appropriation from funds in the county treasury, by

the levying of a tax for the purpose, or by bonds. The Imard is
vested with discretion as to how the amount shall be raised, but

it has no discretion as to whether it shall be raised in some way.
The county clerk and the board may be compelled by mandamus
to perform the duty commanded by the statute. State cx rcl.

Owen V. Stcverison, 164 Wis. 569. ]3ut if the board decides to

raise all or part of the amount required by the issue of bonds
such bonds must be issued in the manner provided by law and
must not be in excess of any constitutional or statutory limita
tion.

It is true that said subsec. 8 provides that

"nothing In this section shall be construed as requiring a general
election within the county."

This proviso, however, in my opinion, does not take such bonds
out of the provision of the positive provision of other statutory
requirements, presently to be referred to, that such bonds must

be submitted to and approved by the electors of the county, and
such proviso is now practically obsolete. This proviso was added
to said sec. 1321n by the amendment of 1915 (eh. 418). "We will
assume that it then had some significance. But ch. 576, laws of
1921, creating eh. 67, Stats., which went into effect January 1,
1922, left it meaningless. Subsec. (1), sec. 67.03 and subsec.
(11), see. 67.05 prohibit the issuing of bonds for any other pur
pose or in any other manner than is provided by said ch. 67,
except as provided otherwise in subsecs. (7) and (8), sec. 67.01.
These exceptions relate only, as far as our question is concerned,
to highway bonds issued by authority of sees. 1317f«—12 to
1317}n-r-:-15, and bonds issued for the construction of bridges
under sec. 1321a do not come within this exception. (See subsec.
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3, sec. 1317m—12.) The provisions of eh. 67, therefore, apply to
bonds issued for the payment of the county's share of construct
ing a bridge under the provisions of said sec. 1321a. The only
bonds of a county which are not required to be submitted to the
electors under said ch. 67 are bonds to provide a memorial for

soldiers, sailors and marines (subsec. (7), sec. 67.05). Among
the purposes for which bonds may be issued by counties under
the provisions of ch. 67 is that of contrueting or aid in con
structing bridges over and across navigable or meandered streams
bordering, upon or intersecting the county. (Par. (d), subsec.
(1), see. 67.04.)

There is, in my opinion, no inconsistency in the requirement
that bonds proposed to be issued by a county for the purpose of
raising the county's share of the cost of constructing such a
bridge as the one in que.stion be submitted to the people. While
the county board must raise the money in some way, it is proper
that the people of a county should have a right to say whether
or not the payment of .such cost sliall be postponed to future
years by the issuing of bonds. Tlie electors may prefer to "pay
as they go," on such a proposition, and I think the present law
wisely provides that, if their representatives on the county board
propose to extend the payment of the county's share of the
cost of a bridge over a series of years, the proposition should
first have the approval of the electors. The board may provide
for such payment out of funds already in the county treasury
and by direct taxation to raise them, and, of course, no referen
dum to the electors is necessary in such case.
FEB

Counties—County may make temporary loan under provisions
of 67.11 (7), Stats., although there is still unpaid loan made
under provisions of 59.07 (9), Stats. 1919 (now repealed), which
imposed no limitation on time for repayment.

November 13. 1922.

Clive J. Strang,

District Attorney,
Grantsburg, Wisconsin.

In your letter of November 9 it appears that at the annual
meeting of the county board of your county in November, 1921,
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the board, acting under the provisions of par. (b), subsec. (9),

sec. 59.07, Stats. 1919, borrowed $9,000 to meet current expenses
of the county, and that that sum was the limit which the county

could borrow under the authority of said statute; that the in
debtedness has not yet been paid, and that it is not likely that

it "will be paid for a year or two, owing to the fact that nearly
half of last year's taxes were I'cturned delinquent and the county

was compelled to buy them all at the tax sale; that it is probable

that the county board will vote to borrow for the same purposes
again this year.

You inquire whether a new loan can be made within the statu
tory limitation for said purposes, although the loan made last
year remains unpaid.

I find nothing in the law to prohibit another loan this year,

provided it is authorized by a vote and for the amount prescribed

by par. (b), subsec. (7), sec. 67.11, Stats.; i. e., such a loan must

be authorized by a yea and nay vote of at least two-thirds of the
members elect, must be for county purposes, and must not exceed
ten per cent of the tax levy of this year, and must be repaid with

interest at agreed rate on or before February 15 next.
Subsec. (9), sec. 59.07, Stats. 1919, under which the loan of

last year was made, imposed no limitation upon the time within

which the loan should be repaid. This subsection, however, was
expressly repealed by sec. 5, eh. 576, laws of 1921, and the pro
visions of subsec. (7), sec. 67.11 wliich contains a limitation

upon the time within which the loan shall be repaid was enacted
in place of the old provision.

FEB

Municipal Corporations—Public Officers—Police—Appoint
ment to city police force is void if made in violation of rules

established by city board of police and fire commissioners, under
sec. 62.1:1, >Stats., and board's approval of such appointment, in
ignorance of violation of rules, does not legalize it.

M. J. Paul, November 14, 1922.
District Atfornep,

Berlin, AVisconsin.

In your letter of November 11 you ask my opinion as to the

legality of the appointment of a certain individual as a police
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officer of the city of Berlin. You state as your reason for re

questing the opinion that you have been asked by the Berlin

board of police and fire commissioners to take proceedings to
prevent the individual in question from acting as a police officer;

also that certain bills presented by him against your eountj'^ for

services performed in his official capacity will come before the
county board for allowance or disallowailee next week.

The facts of the case are as follows: Pursuant to.the recom

mendation of the mayor, the chief of police filed with the fire

and police board a written appointment of the individual in

question as a city policeman. There was nothing in the letter of
appointment to indicate that he was to be other than a regular
police officer, except as that might possibly be inferred from the
mayor's statement in his letter of recommendation that tlie sal

ary was to be one dollar per year. Regularly adopted rules of
the fire and police board for the examination of applicants for
positions on the police force provide that

"each applicant before he shall be entitled to an examination
will be required to submit, at his own expense, to a thorough
medical examination by the physician or surgeon designated by
the board, who will report the result of his examination to the
secretary of the board."

Another rule provided that the rules with respect to examination
.should not apply to

"the appointment of special policemen for a particular emer
gency for a limited time."

At a meeting held May 12, 1922, the fire and police board con-
fii'ined the appointment of the individual in question and di
rected their secretary to notify the city clerk of their action.
The following morning, the members of the board discovered that
the appointment liad been made in violation of the rule with
reference to physical examination, no such examination having

been passed by the appointee. The president of the board there
upon notified the secretary of the board not to certify the
appointment to the city clerk, and the secretary accordingly
refrained from doing so. The appointee, however, hearing that

he had been appointed to the police force, went to the city clerk,
demanded tliat the latter administer the oath of office to him, and

upon the clerk's refusal, went before a justice of the peace, took
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the oath, and left it upon the desk of the secretary of the fire
and police board. On May 18, the board held a meeting
at which the appointment was formally revoked on the ground

that it had been made contrary to the established rules of the

department. At this meeting, the chief of police stated to the

board that in making the appointment he had been in error in

failing to designate it as a temporary one only. Notwithstanding

the action qf the fire and police board on May 18, the common
council on June 6 fixed the salary of the officer in question at one
dollar per year, and ho has been actiiig as police officer since that
time.

It is my opinion that the appointment made on May 12
was illegal, and that the action of May 18 in rescinding the ap
pointment, while perhaps not strictly necessary, was quite
proper. Sec. 62.13, subsec. (4), Stats., requires the appointment
of all subordinates in the police department to be made by the
chief subject to the approval of tin; board. On May 12 the board
approved the appointment of the individual in question to a
regular position on the police force at a time wlien he had not

complied with the rules made by the boai'd for such cases. Sec.

62.13 (4), Stats., requires the appointments to the police force
to be made from an eligible list provided by examination and
approved by the board and kept on file witii the clerk. Whether

the appointee in question was on an eligible list of any kind does
not appear from your statement of facts. The same section of

the statutes, however, provides that for the choosing of such list
the board shall adopt, and may repeal or modify, rules calculated
to secure the best service in the department, which rules

"shall provide for examination of physical and educational
qualifications, habits, reputation and experience;"

further, that the board

"shall print and distribute rules and all changes in them, at
city expense."

Thus, the rules ihade by the board for the .selection of an eligible
list are made pursuant to state law and are binding upon all con
cerned, including the board itself. True, the board has power
to repeal or modify the rules, but certainly an inadvertent dis
regard of one of them on a particular occasion, especially when
followed by prompt repudiation of the mistaken action, cannot
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be regarded as a lawful repeal of the rule. Furthermore, the
statute requires the rules to include a provision for physical
examination, arid it. woidd not be competent for the board to
repeal its rule on this subject without substituting another for it.
Again, the statute requires all changes in the rules to be pub
lished, and while this does not necessarily mean that changes
must be published before they can become effective, it does
clearly negative the idea that a rule can be repealed by the
simple process of disregarding it on a particular occasion and
■without any consideration or action whalever looking toward
its actual repeal or modification.

It seems equally clear to me that the appointment cannot be
regarded as a valid one under the rule relating to "special
policemen for a particular emergency for a limited time." If
that rule of the Berlin board is valid at nil—which seems very
doubtful to me in the absence of anything in sec. 62.13, Stats.,
authorizing such an exception—its applie.ation must ccrlalnlj" be
limited to exactly what it says: special policeman appointed for
a particular emergency and for a limited time. ThcJ'e is noth
ing in the proceedings here involved to indicate the existence of
any emergency at all, or to limit the period of appointment, or
to indicate that the appointee was to be a special and not a regu
lar police officer. The latter point might possibly be infercntially
covered by the mention in the board's resolution of the salary of
one dollar per year, but the very mention of an annual .salary
pretty definitely negatives the idea of a limited period of ap
pointment or a special emergency.
RMH

-
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Education—Industrial Education—Municipal Corporations—
Cities—Words and Phrases—"Over Five Thousand Inhab
itants"-—In adiniiiistration of vocational education law, city
must be treated as one of population attributed to it at last
federal census, altlioiigli preceding census may have credited
city with greater population.

November 15,1922.

Honorable George P. IIambrecht, Director^
Stale Board of Vocational Education.

In your letter of November 14 you inform me that a question
has arisen concerning an interpretation of the words "over five
thousand inhabitants" occurring in the following statute:

"Local boards; organization; powers; duties. (1) In every
town or village or city of over five thousand inhabitants there
shall bo, and in towns, cit ies and villages of less than five thou
sand inhabitants there may be a local board of industrial educa
tion, * • Sec. 41.15.

You inquire:

In case of a question as to whether a city contains five thou
sand or more inhabitants, what is to be used as the basis for de
termining the population?"

See. 4971, subsec. (27), provides:

The word population,' when used in connection with a
classification of towns, villages, cities or counties for tlie exer
cise of their corporate-powers or for convenience of legislation,
means the population of such towns, villages, cities, or counties
according to the last national census."

This is a general rule for the construction of statutes and
answers your question relative to the interpretation to be
placed tipon the words "over five thousand inhabitants" as used
ill sec. 41.15, siibsec. (1), Stats.
It is my opinion that in administering this section you must

treat the city in question as one of the population attributed to
it at the last federal census regardless of whether a preceding
census credited the city with a greater population.
WJM
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Coi'porations^Co-operative AssociaMom—rjoiiit owners of
shares in co-operative association vote as one member.

November 17, 1922.

Edward Nobdman,

Coinmissioner of Markets.

Your inquiry presents the following question: Do the joint
owners of five shares of stock in a co-operative association or
ganized under sees. 1786c—1 to 1786c—17, Stats., vote as one
member, or does each joint owner have a vote as if voting the
stock in his own name?

Sec. 178Ge—1 defines a member as one who owns stock, or a
certificate of membership if the organization is without capital
stock. Sec. 1786c—1, par. (a), provides that each member has
one vote and only one vote. It is a fundamental principle of
joint ownei'ship, that the parties constitute but one person, so
to speak, as far as the rest of the world is concerned. Schouler
on Pei*sonal Property, sec. 156. AVheji stock of an ordinary
commercial corporation is owned jointly, it may be voted by
one of the joint owners, but, if the joint owners cannot agree
as to how it shall be voted, the vote may be rejected. Tunis v.
Hesfonville Uailroad' Co., 149 Pa. 70; Matter of Pioneer Paper
Company, 36 How. Pr. (N. Y.) Ill; Tiiompson on Corpora
tions, sec. 867; 14 0. J. 902.

Although in the case put by you there are considerations
which support the view that such joint ownor.ship might consti
tute more than one membership foi- votijig purposes, I am never

theless of the opinion that the same rule would be followed in
regard to co-operative associations as is followed in commercial
corporations, and that the joint owners vote as one member and
then only if they are agreed.
CGM
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Labor—Apprentices—Sec. 2377, subsec. 8, imposing money
penalty for violation of indenture of apprenticeship, is valid and
is enforceable against parent of apprentice as well as apprentice.

Industrial Commission.
November 18, 1922.

Yon have asked my opinion as to the validity of subsec. 8,
sec. 237T, Stats., which is a part of the law governing masters
and apprentices.

Sulisee. 8 reads a.s follows:

"If either party lo an indenture sliall fail to perform any of
the stipulations thei'eof, he shall forfeit not less than one dollar
nor more than one hundred dollars, such forfeiture to be col
lected on complaint of the industrial commission of Wisconsin,
and i)aid into the state treasury."

Sec. 2377 defines an apprentice as any minor, sixteen years of
age or over, who shall enter into any contract of service, express
or implied, whereby he is to receive from or through his em-
ployei', in consideration for his services in whole or in part,
instruction in any trade, craft or business. The statute further
provides that the contract of employment shall be known as an
indenture, and shall be executed in triplicate, one copy being
delivered to the apprentice, one retained by the employer, and
the third filed with the industrial commission at Madison. The

contract must be signed by three parties: the employer, the
minor, and the minor's father or other person designated in the
statute as a substitute for the father, if he is dead or incapac
itated.

The indenture must state the occupation to be taught the
apprentice, the time at which the appi'cnticeship shall begin and
end, the number of hours to be spent in work and the number
of hours in instruction, the processes, methods or plans to be
taught and the approximate time to be spent upon each, and the
compensation to be paid to the apprentice, which must be paid
for the hours spent in instruction as well as the hours spent
in service. It is further provided that an indenture may be
annulled by the industrial commission on a]iplication of either
party and good cause sliown. The commission is given power
to make reasonable classifications, rules and regulations, and to
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issue general and special orders to carry out the intent and pur
poses of the statute.
From this brief review of the statute it is apparent that the

relation of master and apprentice is closely regulated by the
state and thus diH'ers widely from the ordinary relation of mas
ter and adult employe. The statute is a part of the legal ma
chinery of the state for the instruction of its youth in useful
occupations. This at once suggests a very logical reason why a
penalty payable to the state sliould be imposed upon violators
of the contracts made under this statute, though it might be
conceded that in the case of an ordinary contract of hire by
adults the imposition of a forfeiture or other form of punish
ment by the state might invade the constitutional rights of the
parties.

When we come to examine the history of the relation of master
and apprentice we find that this distinction between appren
ticeship contracts and ordinary contracts of hire has been well
understood from early times. Thus it was provided by an
English statute enacted in 1765 (6 Geo. Ill, ch. 25) that if any
apprentice absents himself from his master's service before his
time has expired he shall serve for so long time as he has ab
sented himself, or make sati.sfaetion, or be committed to the
house of correction for three months. Likewise in the early
history of the "United States, statutes of this kind were common
and no question was raised as to their validity. For reference
to such statutes see the early cases of Couinioiiivealth v. Stu>-
geon, 2 Browne, 205 (Pa.) ; McKnight r. Bogg, 3 Brev. 44
(S. C.); Beard v. Uadron, 61 N. C. 180.
Thus the relation of master and apprentice has always been

treated as a very special relationship, peculiarly under the con
trol of the state. Therefore the tests applied to an ordinary con
tract are not necessarily applicable to a contract of indenture
in determining the constitutional rights of the parties. As the
supreme court of the United States-pointed out only last month
in Jachman v. Bosenhaum Co. (not yet I'cported) ;

"If a thing has been practiced for two hundred years by com
mon consent, it will need a strong ease for the fourteenth amend
ment to affect it."

On the same historical ground the court held in Uolertson v.
Baldwin, 165 U. S. 275, that a statute imposing a penalty upon

. •- ^
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a seaman who deserts his ship is not in violation of the thirteenth

amendment to the federal constitution. And in the so-called
peoiia}?e cases wliere the supreme court of the United States held
a state law invalid whicli would impose a penalty upon an adult
for violation of his contract of hire, the court was careful to
sav:

*  * We need not stop to consider any possible limits
or exceptional cases, such as the service of a sailor, Robertson
V. linldwm, 1(35 U. S. 275, or the obligations of a child to its
parents, or of an apprentice to his master, or the power of the
legislature to make unlawful and punish criminally an abandon
ment by an employe of his post of labor in any e.xtreme cases."
Clyntt V. United Stales, 197 U. 8. 207, 216; Baileij v. Alabama,
219 U. S. 219, 243.

In view of these authorities I am satisfied that a law making
•  • • » ®it a criminal offense to violate an indenture of apprenticeship
would not be held to violate the constitutional rights of the
parties to the indenture. If that be true, then much less does
the present statute, Avhich merely imposes a money forfeiture in
such cases and does not make the act criminal, oifeiid against
any provision of the constiiition.

"iou also ask whether the father of the indentured apprentice
is subject to the penalty imposed by the statute. The statute
expressly makes the fatlier a necessary party to the contract and
it e.xpressly imposes the forfeiture on "either party" to the
indenture who fails to perform any of the stipulations thereof.
The father's part of the agreement consists in consenting to the
employment of his minor son in the manner and for a period
set forth in the contract of indenture. If he breaches that
agreement by causing or assisting the son to leave the employ
ment prematurely, I can see no I'eason to doubt that the penalty
of the statute is applicable to him. The same considerations of
history a'nd public policy which make the penalty provision
valid as against the minor would sustain it as against the father.
Of eourse a breach of the contract by the minor alone without
any connivance or assistance by the father would not be a breach
by the father, and would not warrant the imposition of any
penalty against him.

RMH

• K
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Corporations—Securities Law—Sale by individual of shares
in ]n-opevty owned by him is not, sale of ''securities" under sec.
175r{—48, Stats.

November 20, 1922.

G. S. Canrigiit, Director,
Sccuriiics Division,

Railroad Commission.

You have submitted to me a form of contract used by an in
dividual in this state who deals in silver foxes, and you ask
whether the plan of this contract involves the sale of a "se
curity" within the meaning of the securities law.
The contract is in the form of a letter addressed by the pur

chaser to the seller, and its material parts are as follows:

"Dear Sir: Enclosed find check for $ as (full)
(first) payment on shares of a $l,oOO pair of pure
bred quality silver foxes at $50.00 per share. The balance will
be sent you in installments of $ or more on the ......
day of each month until the full amout of $ is paid.'

The contract is thus a contract for the sale of a designated
number of fifty dollar shares in a pair of foxes worth $1,500.
AVhether these shares or the document representing them are
"securities" depends upon whether they satisfy the definition of
that term in see. 1753—48, Stats., which is as follows':

"'Security' or 'securities' means and includes any bonds,
stocks, notes or other obligations or evidences of indebtedness
or of title to, interest in or lien upon any or all of the prop(!rty
or profits of a company; and the notes or other obligations or
evidence of indebtedness of an individual."

It will be noted that this statute gives "securities" a much
broader definition in the case of a company than in the case of
an individual. The case we are dealing with is that of an in
dividual. As to him,'' security'' means only his "notes or other
obligations or evidence of indebtedness." In the case of a com
pany, the word comprehends the same things, and in addition
it includes any evidences of title to, interest in or lien upon any
or all of the company's property or profits. Thus, if a company
owned a pair of silver foxes and sold shares in them to an
amount less than the entire ownership, the documents evideiic-
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iug the shares would be securities because they would represent
an interest in property owned by the company. But the veiy
presence of that express provision in the statute with reference
to companies, and its absence with reference to an individual,
makes it quite impossible to construe the words "notes or other

obligations or evidences of indebtedness of an individual" as
including shares of this kind. In other words, shares of this
nature are expressly included in the definition of the securities

of a "company," and are expressly omitted from the definition
of the securities of an individual.

Furthermore, under the decision of our supreme court in
Creasy Corporation v. Enz Brothers Company, 187 N. "W. 666,
it must be held that the words "obligations or evidences of in
debtedness," following the word "notes," denote money obliga
tions only and not contractual obligations of other kinds.

It is my opinion, therefore, that the contract you submit is
not a contract for the sale of a "security."
EMH

Banks and Banking—Delinquent Banks—Claims against bank
which is m hands of commissioner of banking for liquidation do
not draw interest subsequent to date of his taking possession
of bank, unless there is surplus of assets after paying principal
of all claims in full.

Honorable Marshall Cousins,
Commissioner of Banking.

November 20, 1922.

In your letter of November 4 you ask my opinion as to whether
interest may properly be allowed on claims filed with you
against a state bank which is in j'our hands for the purpose of
liquidation under sec. 2022, Stats. That section provides for
the filing of claims and the payment of dividends thereon but
makes no mention of the subject of interest. It appears from
your letter that the bank in question had four kinds of deposits:
deposits in open account subject to check, on which no interest
was paid; deposits in savings accounts on which interest was
paid; deposits evidenced by certificates of deposit, on w]iich*in-
terest was paid at three or four per cent with a provision for the
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cessation of interest twelve months from the date, of the cer
tificate ; and, deposits of state money on which interest was paid
at three per cent.

The rule as to the treatment of interest in case a bank is taken
over by a receiver or other liquidating officer has been well set
tled by the federal courts and those of several of the states. It
is as follows: On all claims, which as between the parties them
selves are subject to interest, interest will be allowed at the con
tract rate up to the date that the receiver takes possession. Sub-
seiiuent to that date, no interest whatever will be allowed upon
any claims, as against, the assets of the bank, unless those assets
are sufficient to pay the principal of all claims and leave a sur
plus. In the latter event, the surplus will be used to pay in
terest accruing subsequent to the date of the receivership, and
no distribution will be made to the stockholders of the bank
until such interest is fully satisfied. The stockholders' liability
J'or debts of the bank up to the statutory limit includes a liability
for the payment of this interest accruing subsequent to the re
ceivership, and if the assets of the bank arc sufficient to pay
oidy the principal of its debts, llie stockholders may be called
upon, up to the limit of their statutory liability, to furnish the
i'muls for paying the interest.
The rate at which interest is to be paid upon claims, in the

event there is a surplus available for the payment of interest,
cannot be said to be fully settled by the courts. In New York
it is held that, since the suspension of the business of the bank
constitutes a violation of its contracts with all of its creditors

alike, all are entitled to interest at the legal rate from the date
of the suspension, just as they would be entitled to interest at
the legal rate if they bad reduced their several claims to judg
ment on that date. In South Carolina, the same view is adopted
{IS to claims on which the rate of interest is not fixed by con
tract, but it is intimated that where parties have fixed the rate
by contract, as in the case of certificates of deposit, the contract
rate is the one to be paid. As to this matter of the rate of in-
tei-est to be allowed, you probably will not require definite
advice from this department until such time as it appears that
the bank in question will have a surplus of assets after payment
of the principal of its obligations; for unless that occurs, no
interest subsequent to the date of suspension will be allowable.
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Hie rules of law above stated are deduced froin the following
authorities: Richmond v. Irons, 121 U. S. 27; U. S. v. Knox,
111 U. .S. 784; Conunonwealth Nat. Bank v. Mechanics Nat.
Bank, 94 U. S. 437; Chemical Nat. Bank v. Armstromj, 59 Fed.
372, 379; Peo-ple v. Merchants Trust Co., 79 N. E. 1004 (N. Y.) ;
Bank Commissioner 2<. Security Trust Co., 49 Atl. 113, 115
(N. II.) ; Ex parte Stockman, 48 S. E. 736 (S. C.) ; Lippitt v.
Thames Loan iC- Trust Co., 90 Atl. 369 (Conn.) ; Fhjnn v. Amer
ican Banking Co., 69 Atl. 771 (Me.) ; 1 Miehie on Banks and
Banking, 633; 7 C. J. 744.
RMH

Criminal Law—Intoxicating Liquors—Defendants can plead
former jeopardy to any indictment however definite charging
possession of intoxicating liquor on day named in first informa
tion if first infoj'mation included all liquor possessed during
tliat day.

November 22, 1922.
D. K. Allen,

District Attorney,
Oshkosh, Wisconsin.

An opinion written by Mr. ilesserscliniidt, upon your recpicst,
dated September 18,* has been reconsidered. I agree with the
former opinion but it is ap)>arent that it was rendered under a
misapprehension of facts.
At my request you have re.stated the facts as follows:

Defendants "were partners running a place licensed for the
sale of soft drinks. They were raideil at noon on August 19lh
of this year and the officers found one bottle of moonshine on
the person of: one of the two parlners. This was the only moon
shine ̂ yhich a search of the place i'ovealed and it was the prac
tice of these men to keep a bottle on (he hip from which to sell
to customers.

"That same evening a repoid again came to the police that
these men were selling and the same place was raided and again
a bottle wa.s found in the hands of one of the partners Avho was
trying to dump the contents in a waste basin and this bottle was

*Page 709 of this volume.
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the onl}- liquor the officers were able to find on the second raid
of the place.
"On the 21st of August a warrant was sworn out by the chief

of police, charging unlawful possession and the defendants were
arrested on that day. On the 22d of August another warrant
was signed by the same officer and both warrants were issued
from the same court.

"The preliminary examination was held for the first offense
and unlawful possession charged in the information and both
partners pleaded guilty and were fined.
"The preliminary examination was held for the second offense

before they had pleaded guilty to the first offense and they were
bound over in the case of the second offense, the information
being identical except that the information in the second case
charged these words, 'said offense being a second offense.' This
was with the intent to distinguish two offenses and not to allege
a prior conviction.
"Following this the men pleaded guilty to the first offense

and were fined $250 each.
"They now move to quash the information in the second

case, pleading a prior conviction."

I supplemented your letter with your oral statement to me
that the bottle of moonshine found in the first raid at noon on
August 19 was seized by the officers and taken away and that
no intoxicating li(iiior was left on the premises by the officers;
that on the second raid in the evening of the same day a bottle
of intoxicating li([nor was found in the hands of one of the
partners who was trying to dispose of it, as stated in your letter.
It is ray opinion upon the foregoing facts that two offenses

were committed. It is not a continuing offense or a continuation
of the same offense.

It would hardly be argued that, if A assaulted B in the fore
noon and, meeting him in the evening of the same day, com
mitted a second assault and battery upon his person, a convic
tion for the assault committed in the morning would bar a
prosecution for committing assault and battery upon B in the
evening of the same day, on the theory that the defendant was
being placed twice in jeopardy for the same offense, nor would
an arrest for driving an automobile at an illegal rate of speed
in the forenoon operate as a license or indulgence to continue
driving at a speed in excess of the limit fixed by thfe law,
throughout the rest of the day. An information charging an
illegal rate of speed at a later hour of the day or at a different
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place would certainly state an offense separate from tlie first
and would not be subject to a motion to quasli.

Tlie courts have (luite uniformly hold, in respect to selling
liquor on Sunday, that each separate and distinct sale, as one to
A and another to B, constitutes a separate and distinct offense.
State V. Hurd, .107 La. 60; Shirley v. Comino7iwenUh, 143 Ky.
183.

Also, under a statute such as ours, defining abandonment as
a crime, a conviction of a defendant for having abandoned his
wife is not a bar to prosecution on a subsequent complaint, alleg
ing facts subsequent to the first conviction, but a conviction of
abandonment is a bar upon a subsequent complaint, alleging
facts prior to the fij-st eonvletion as constituting the crime.
Commonwealth v. Tecl, 14 Penn. Dist. Rep. 578; Slate of Ohio
V. Morgan, 136 N. AV. 521.

Where two indictments were found against the accused in
the same term of court, one charging him with carrying a con
cealed pistol on December 25, 1901, in the presence of A and
the other with carrying a concealed pistol on December 26, 1901,
in the presence of B, prima facie each indictment charged a
separate and distinct offense from the one charged in the other.
The court holds that whenever the continuity of the act con

stituting the offense is broken that particular offense is at an end
and another like offense is committed when the weapon is again
concealed by him upon his person. Morgan v. The Slate, 119
Ga. 964.

Your difficulty is not that two offenses have not been com

mitted or with the information now challenged. The difficulty
is that the first information was not sufficiently definite—it
charged unlawful po.ssession on a given day; it included all
liquor possessed during all of that day; that was the offense of
which the defendants were convicted on their plea of guilty,
possibly induced by a desire to procure bargain rates in the
assessment of a fine on the first information.

In my opinion, they can now successfully plead former jeop
ardy to any indictment, however definite, charging po.sKe.s.sion on
the day named in the first information.

AVJM
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Charitable and Penal Institutions—Soxise of Correction—
Prisons—Prisoners—Inmate in Milwaukee county house of cor
rection may be transferred to state prison whenever he falls in
class described In sec. 56.18 (4).

November 22, 1922.

Board of Control.

Under date of November 6 you submitted the following ques
tion :

"Will you please give us your opinion as to whether this
board has'power to transfer convicts from the Milwaukee county
house of correction to the Wisconsin state prison and if we have
such power will you please cite the statute giving us such
power?"

In answer, let ihe direct your attention to subsec. (4), sec.
56.18, which reads thus:

"Whenever it shall appear, to the satisfaction of the .state
board of control, that any person convicted of a felony and com
mitted to any house of correction had previously been con
victed of a felony, said board may, with the approval of the
governor, transfer such person to the state prison."

I know of ]io other provision of the statute which authorizes
a transfer of prisoners which is not included in the above statute.
In all such cases it is necessary for the superintendent of the

institution to notify the court or judge who committed such
inmate "of the fact of such removal. See sec. 46.11.

JEM
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Public Officers—Sheriff—Present incumbent of office of sheriff
who received highest number of votes at last general election is
not entitled to assume office by virtue of that election; neither
is his opponent who received highest number of votes; present
incumbent holds over until successor is lawfully chosen.

November 22, 1922.
Honorable Geo. A. Hartman,

District Attorney,

Juneau, Wisconsin.

The incumbent of the office of sheriff in your county elected
thereto for the term begmning on the first Monday in January,
1921, was a candidate for the office of sheriff at the election held

in November, 1922, having at the preceding primary received
the Republican nomination for the office of sheriff for the term
beginning on the first Monday in January, 1923.
At the November election this incumbent received the greatest

number of votes cast for the office of sheriff at such election.

The Democratic candidate for said office received the next high
est number of votes.

Pursuant to eh. 437, laws of 1921, there was by referendum
submitted to the voters of the state a proposal to amend sec. 4,
art. VI, of the state constitution by changing the following
language of the constitution:

*  * Sheriffs shall hold no other office, and be ineligible
for two years next succeeding the termination of their offices"

so as to read:

"* * Sheriffs shall hold no other office, and may succeed
themselves.''

This proposal to amend the constitution was defeated at the
same election at which the incumbent of the office of sheriff of

your county received the highest number of votes for that office.

You now desire my opinion (1) whether the person who re
ceived the second highest number of votes for the office of sheriff
in your county, in this ease the Democratic candidate, is entitled
to the office because the constitution prohibits the present in
cumbent from succeeding himself and taking the office for the
term beginning on the first Monday of January, 1923, (2) in the
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event that the election has failed to qualify anyone to assume

the office of sheriif for the term beginning on the first Monday
of January, 1923, does the sheriif now in office, hold over after
the conclusion of his terra, which began on the first Monday of
January, 1921, or is the office absolutely vacant until a successor
is elected to qualify.

On February 16, 1922,* in an opinion to the district attorney
of Waushara county, I said:

"* * * Until the constitutional amendment is adopted by a
vote of the people as provided in sec. 1, art. XII, Const., sheriffs
are ineligible to succeed themselves under sec. 4, art. VI. By no
possibility can the disability be removed until the general elec
tion on the first Tuesday in November, 1922, when the people
will vote upon the proposed constitutional amendment. If the
amendment is adopted by a vote of the people, and only then,
will the present disability be removed from the office.
*'So there is no possibility of making a sheriff eligible to suc

ceed himself prior to the first Tuesday in November, 1922. Any
other interpretation than this might result in the people being
deprived of the opportunity of electing a man of their choice
to the office of sheriff, for it is manifest, if the constitutional
amendment should be rejected, and an ineligible sheriff received
the highest number of votes at the election, he could not by any
possibility serve, and the choice of the people would be
thwarted."

The ophiion referred to was rendered without a consideration
of certain decisions by the supreme court of this state which dis
tinguish between eligibility to hold an office and eligibility for
an election to an office, and upon a reconsideration of the mat
ter, I overruled my opinion of February 16 in an opinion ad
dressed to the district attorney of Waushara county under date
of June 19, 1922.t
From a study of the decisions of our court therein referred to

I concluded:

*  # The court, in case it is called upon to decide the
question, will hold that a sheriff elected this fall, who at the time
of the election was ineligible by virtue of the constitutional dis
qualification, if the disqualification shall have been removed at
the same election by the adoption of the amendment to the con
stitution, wiU be enabled to hold the office, on the ground that

* Page 136 of tliia volume.
tPage 457 of this volume.
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his ineligibility will have been done away with before the term
of office for which he was elected begins. It must be borne in
mind, however, that until the supreme court passes upon the
precise question involved in some specific case, there will neces
sarily be some doubt as to what the ruling will be.
"No one, of course, can say that the constitutional amendment

will be adopted, and, if it fails of adoption, sheriffs who now
hold such office will be ineligible to succeed themselves even
though they receive a majority of the votes ca.st in the next
general election, and there will be a vacancy in the office under
the ruling in the Johnson case, 171 Wis., above referred to."

Answering your first inquiry, I am of the opmion, as indi
cated in the concluding paragraph of my opinion of June 19,
1922, that neither the present incumbent who received the high
est number of votes nor his Democratic opponent who i-eccived
the next highest number of votes can, by virtue of the election
of 1922, assume the office of sheriff for the term begmning on the
first Monday in January, 1923.
It may be argued from expressions of our court in the case

of The State ex rcl. Bancroft v. Frear, 144 "Wis. 79, that votes
for the present incumbent of the office of sheriff are void oji the
theory that the voters voting for such sheriff were presumed
to know the constitution and that, as a matter of law, the sheriff
is ineligible to succeed himself and that it could not be said that
the votes cast for him were cast in good faith without Imowledge
of his ineligibility.

It seems to me tliat the Frear ease is not at all decisive of the
question here presented. Voters were presumed to know that
the Republican candidate for sheriff, being then incumbent of
that office, could not succeed himself, unJcss the constitutional
amendment carried, and it may very well be that a majority of
the electors iii your county were convinced that the constitu
tional amendment would carry and that the incumbent would,
if elected, eligibly fill the office of sheriff for the term beginning
on the first Monday in January, 1923, nor, is this assumption
inconsistent with the situation that resulted in some counties
where the amendment was defeated and the present incumbent
of the office of sheriff received the greatest number of votes, a
number far in excess of the votes cast favorable to the amend
ment, for it might well be that a voter who was opposed to the
amendment proposed, in principle, still felt that it would carry
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despite his opposition and that, if the constitutional provision
prohibiting a sheriff from succeeding himself for the next en
suing term was to be discarded, he preferred the incumbent of
the office of sheriff to any other, just as, for instance, one who
believed firmly in the American tradition tliat a president of the
United States should not serve more than two terms might have
felt that in 1912 the sentiment of the people was against a con
tinuation of that tradition, and, wliile he might have deplored
a departure therefrom, he favored and voted for Mr. Koosevelt
for president because he preferred him above all others, and his
only objection was that ho did not approve of a third teim.
If convinced that the third term tradition -was to be abandoned
there would be no reason for his refraining from voting for his
favorite candidate.

In the absence of a showing of fraud that ivould invalidate the
election, I believe that the person receiving the second highest
number of votes cannot by any possibility qualify for the term
beginning in January, 1929, by virtue of the November election.

Claim is made in some counties that voters were solicited to
vote for the incumbent of the office of sheriff and against the
amendment, upon the statement of the person making the solici
tation, that if the Incumbent was elected and the amciidmcnt
defeated, he could procure an appointment to the office.
I am assuming that proof cannot be made that a sufficient

number of votes were thus influenced to account for the election
of an incumbent of the office of sheriff and the defeat of the
amendment in the same county, and with that assumption it is
my opinion that claims of the person receiving the second high
est number of votes are disposed of by State cx rcl. Dunning
V. Giles, 2 Finn. 166 (I Chand. 112).
In that case the sheriff of Dane county, under the territorial

government, became a candidate for that offiee at the fiist elec
tion held under the new state constitution. The territorial
legislative act of 1844 then in effect had the same provision as to
the ineligibility of a sheriff for a period next succeeding the
term of his office as was provided in the new constitution.
At the first election under the new state constitution, Matts,

then sheriff, received the greatest number of votes "of any candi
date, and Dunning, the relator, received the next highest num
ber of votes. The court said, p. 170:
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"It is unnecessary to pass upon the second question, whether
in the event of the person receiving the highest number of
votes, being ineligible, the person receiving the next highest
number is elected, but as the (jiiestion was fully argued and as
it is one that may arise again, it is proper to say that Ave are
all of the opinion that the mere ineligibility of a candidate does
not, as the law now is, render void tlie votes cast for him. That
such votes should not be iMgeeted, but should be counted by the
canvassers and that in the eA'ent of such iueligibile person hav
ing the highest number of A'otes, the person having the next
highest number is not thereby elected."

True, this language is ohiter but, in The State cx rd. Off v.
Smith, 14 Wis. 497, tin; court said, pp. 498, 499:

"The remaining questions are: 1st. Whether the defendant,
being an alien and not a (iiialified elector at the time of his elec
tion, was eligible to the office. 2d. If he was ineligible, whether
the relator who received the next highest number of A'otes cost
is entitled to the office.
"The last question has been already settled in this state b-^

the case of The State v. Giles, 1 Chand. 112. It Avas there held
by the unanimous judgment of the court, that, in the absence
of a statute declaring it so, the mere ineligibilitv of a candidate
does not render void the votes cast for him; 'that such votes
should not be rejected, but should be counted by the canvassers;
and that in the event of such ineligible person'having the high
est number of A'otes, the person haA'ing the next highest number
would not be thereby elected."

I can perceive no difference in principle betAveen the good
faith of a voter Avho casts his ballot for an alien ineligible to
hold office, and that of one Avho casts his vote for a sheriff at an
election in Avhieh a proposal is being voted upon to repeal the
constitutional disability to his holding the office for Avhich he
is a candidate. In tJie one case, there is a disqualification that
the candidate may remove and in the other case, a disqualifica
tion that tlic felloAv citizens of the candidate, and voter may
remove. In neither ease is there any presumption that the dis
qualification Avill not be remoA'cd and there may be an equal
ground for expecting that it Avill be.
In the light of these decisions since folloAA-cd by our court I

can see no ground upon Avhich to predicate a right to the term of
office of sheriff by the per.son Avho received the second highest
number of votes cast at the November election.
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I think your second question is answered by the supreme
court in The 8tate ex rel. Pluntz v. Johnson, 186 N. AV. 729,
finally decided February 7, 1922. Upon rehearing, the former
judgment of the court was vacated and the court said, p. 731:

therefore hold that one elected to the office, of
sheriff retains the office until his successor is elected and quali
fied and that tlm two-year period of disqualification mentioned
in the Constitution relates to, and is sjuionomoiis with, the term
of the office next succeeding that for which the sheriff is elected
or appointed."

I am therefore of the opinion that the present incumbents of
the office of sheriff who were elected at the November election
for a term to begin on the first Monday in January, 1923, will
take no rights from that election, but that by virtue of their
election to the prior term which began on the first Monday in
January, 1921, they will hold over in the office of sheriff until
their successors are lawfully chosen.

AVJM

Automobiles—Truck transferred to state by federal govern

ment for highway construction purposes may be disposed of by
state if it would cost more than 30% of original cost to put it in
repair.

November 22, 1922.

Highway Commission.

Attention: Mr. C. N. Maurer.

As I understand it, you desire to be advised whether, under
the acts of congress and the regulations of the federal depart
ments referred to (copies of which, together with a representa
tive survey of equipment, are enclosed with your request) on

a joint survey of the condition of any given equipment made by
two mechanics or automotive engineers in the employ of your
department and a third automotive engineer not in the employ
of the state, it appears that it Avould cost forty per cent or more
of the original cost thereof for repairs or replacements to put
such equipment in first class condition for service, you are justi
fied in declaring it unserviceable and in selling or scrapping
the same. The acts you refer to are 11 Stats, at Large 530, and
40 Stats, at Large 1189.
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I think your question should be answered in the affirmative.
The title to such motor vehicles and equipment being vested

in the state by congress, subject only to the condition that it

shall not be "sold or the title thereof transferred to any indi
vidual, company or corporation'' so long as it is "in serviceable

condition," whenever it fairly appears, on a survey made in

good faith in the manner you indicate, that the same has become
unserviceable, the state may dispose of it, because the condition
has been met. Since, mider the rulings of the federal depart
ment (the phrase, "iji serviceable condition" not being defined
in the congressional act), such vehicles and equipment become
unserviceable when their condition is such that it will require
more than thirty per cent of their original cost in repairs to put
them in first class condition for service, your rule of forty per
cent more than meets the requirements; and I think it is ])er-
fectly safe to assume that the disposal of such vehicles and

e<iuipment under such a rule will not be questioned.
I note that the survey of the Overland car, submitted with

your letter, shows that it would cost 88.5'/c of the original cost
to put it in first class condition.

Of course, a complete record as to each vehicle should be kept.
FEB

Appropriations and Expenditures—Legislative appropriation
to pay cost of boundary survey ordered by supreme court of
United States is not available to pay general costs of suit in
which order is entered.

Appropriation to attorney general in sec. 20.08 (2), Stats., for
payment of expenses of prosecuting and defending actions for
state, is not available to pay costs adjudged against state in such
actions.

November 22, 1922,
Honorable J. G. D. Mack,

State Chief Engineer.

You have imjuired whether the appropriation of $12,500
made to your deparrment by eh. 90, laws of 1921,

"to pay the state of Wisconsin's share of the expense of making
the survey provided for in the boundary decision rendered by
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the supreme court of the United States in the case of the state
of Minnesota against the state of Wisconsin"

is- available to pay the costs which have been adjudged against
the state of Wisconsin in the action.

The decision of the supreme court in the boundary case pro

vided that the costs should be divided equally between the two
states. Minnesota v. Wisconsin, 252 U. S. 273, 283. The clerk
of the court has advised me that the total costs are $2,851.55,

inade- up of the following items:

Clerk's fees $1,161.40
Cost of printing the record 1,462.75
Cost of printing commissioner's report.. 227.40

Total $2,851.55
Wisconsin's share $1,425.77

Of these costs, all except the $227.40, which represents the ex
pense of printing the report of the commissioners, was incurred
in the action proper, and not in connection with the making of
the survey which followed the decision of the court. The ap
propriation made by ch. 90, laws of 1921, is for only the expense
of making the survey and cannot be construed as authorizing
payment of expenses not incident to the survey itself. Wiscon
sin's share of the cost of printing the commissioner's report may
properly be treated, in my opinion, as a part of the expense of
making the survey and may be paid out of the $12,500 appro
priation, but the balance of the costs cannot. Nor would it be
proper in my opinion to treat the balance of the costs as

"expenses incurred by the attorney general, his deputy or as
sistants, in the prosecution or defense of any action or proceed
ing in which the state may be a party"

and therefore payable under sec. 20.08, subsec. (2), Stats. The
costs in question are part of the expenses incurred by the state
of Minnesota and not the state of Wisconsin, and one-half of
that expense is adjudged against the state of Wisconsin by the
court as an incident of the final outcome of the case and does
not constitute a part of the expense of conducting the litigation.
Therefore, as I advised the clerk of the supreme court several
weeks ago, an act of the Wisconsin legislature appropriating the
money to pay these costs will be necessary.
RMH
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CoMr/5—Writ of error must be filed with clerk of court, to
give supreme court jurisdiction.

November 22, 1922.
M. _J. Paul,

District Attorney,

Berlin, Wisconsin.

In re: State v. Schnetsky.

In answer to your letter of November 20 as to the service of

the writ of error, I -will say that there is no rule of law nor a
statute pointing out the manner of service of such writ. Our
court, in the ease of Uolke v. The Siaie, 12 Wis. 366, gave direc
tions as to the manner of such service. On page 637 the court
said:

'<* # # Jq state, we believe, the practice has been to
file the original writ with the clerk of the court in which the
judgment was rendered, who makes return thereto of the proper
trpscript and record. And when such return of the clerk,
with the writ, is filed in this court, we have jurisdiction of the
cause, and can proceed to judgment."

Therefore, it will be necessary for you only to serve the writ
on the clerk of the court and file it in his office.

JEM

Prisons—Prisoners—IVordv and Phrases—Term of Imprison
ment-—Under sec. 32()3a, Stats., one whose term of imprisonment
lias been shortened by other means than pardon of governor
is not entitled to compensation.

"Term of impri.sonment," as used in see. 3203a means term

fixed by court or such term as shortened hj pardon of governor.

November 24, 1922.

Honorable John J. Elaine,
Governor.

In re: Application of Norris J. Sledge for
compensation for unlawful imprisomnent.

In the case of In re Eli J. Long, Judge Stevens, among other
things, said:
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"The question presented is what was the intent of the legis
lature in enacting the statute here in question. That intent is to
be gathered from the language used by the legislature, viewed
in the light of well established rules of statutory construction.
A statute should be so construed as to give force and effect to
all its provisions. If the meaning urged by applicant be given
to the phrase 'term of imprisonment' it renders nugatory the
provision 'or anj' person who shall have been pardoned by the
governor on the ground of innocence and whose term of im
prisonment shall thereby have been decreased.' Subdivision 2
of section 3203« of the statutes. If the phrase 'term of impris
onment' as used in the first line of this subdivision of the statute
includes periods of imprisonment which arc less than the term
fixed by the court, then it would be wholly unnecessary to add
the provision as to pardon by the governor quoted above, because
under the interpretation urged by applicant any one whose
term is shortened by pardon would have come within the pro
visions of the statute without the enactment of the provision
quoted above.
"The fact that the legislature has expressly provided that the

statute shall apply to periods of imprisonment shortened by
pardon, by famiilar rules of statutory construction evidences a
legislative intent not to apply the statute to cases in which the
term of imprisonment is shortened by other means than the
pardon of the governor."

I understand that Mr. Sledge's term of imprisonment was
shortened by other means than the pardon of the governor, and
that therefore he has not served a terra of imprisonment within
the meaning of that phrase as used in see. 3203^, and for that
reason the compensation board is without authority to grant
him compensation.

WWG

Conlracts—Coypovotions—Secuyities Law—Contract by which
A agrees to care for foxes of B (proprietors of ranch) at fixed
annual sum and to prorate animals and their offspring annually
among B is evidence of bailment, not evidence of indebtedness.

November 24, 1922.

Gabfield Canrigiit, Director,
Securities Division,

Railroad Commission.

You request my opinion as to whether the contract submitted
in your letter of November 23 can be construed as an evidence
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of indebtedness, thus falling within the scope of the securities
law and being subject to your jurisdiction.
The contract is called, "Ijidividual Ranching and Pooling

Contract, and is one of a series of identical contracts made by
the proprietor of a fox ranch with various individual owners
of foxes, for the care of their several foxes, at a fixed annual
charge. Any losses in the foxes so held and eared for are to
be made up out of the offspring of the entire group, and the re
mainder of the offspring are to be prorated among the various
owners annually. The contract is subject to termination by the
ranch owner in case of failure to pay service charges, and he
is given a lien upon the foxes for such charges.

Sec. 1753—48 of the law for the "regulation of stock trans
fers" in par. (c) provides:

"'Security'or'securities'means and includes * * * the
notes or other obligations or evidences of indebtedness of an
individual."

It is my opinion that the contract submitted is not an evidence
of indebtedness and, therefore, not within the terms of the
statute quoted. Ordinarily the term "indebtedness" imports a
sum of money due upon a contract, express or implied; but in
its more general sense, it may be defined as that which is due
from one person to another, whether money, goods or services,
that which one person is bound to pay or perform to another
from that of which he is the owner. In re Board of Rapid
Transit Commissioners, 49 N. Y. Supp. 60, 69.
The contract submitted, in my opinion, creates a bailment

rather than a debt, and it is an evidence of a bailment rather
than an evidence of indebtedness. If goods delivered are to be
returned, even though in changed form, or, in the case of ani
mals, wjtli the increase thereof, it is a bailment. If the inten
tion is that eiGier money or goods are to be received in exchange
for goods delivered, there is a transmutation of property, and
the obligation created is a debt and not a bailment; but in the
contract submitted there is nothing more than a delivery of
personalty which is to be returned with its natural increase
or with the increase of other similar animals, or, in the event
of loss of the animals bailed, to be replaced by animals from the
common lot that have been bailed by bailors, under similar con
tract, agreeing to the pooling of their property for such pur-
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poses. This certainly is a bailment as much as is an agreement,
respecting grain delivered, that the identical grain or a similar
kind or quality of grain shall be returned from the common
mass in which it is placed, is a bailment, as was held in Savage
V. Salem Mills Co., 85 P. 69, 76.
The contract sa;tisfies all the requirements of the definition of

a bailment which is in 6 C. J. 1084 said to be

"a delivery of personalty for some particidar purpose, or on
mere deposit, upon a contract, expressed or implied, that after
the purpose has been fulfilled it shall be redelivered to the per
son who delivered it, or otherwise dealt with according to his
directions, or kept until he reclaims it, as the case may be.

The contract submitted is, in my opinion, a bailment for
mutual benefit, that form of bailment which the civil law classi
fies as a locatio opens facicndi, the form when work and labor
or care and pains are to be performed or bestowed on the thing
delivered.

WJM

Piihlic Officers—County State Boad and Bridge Committee
District attorney in office may not accept present appointment
as member of couuty state road and bridge committee and serve
in both capacities.

November 24, 1922.

Fred V. Heineman,

District Aitorney,

Appleton, Wisconsin.

Restating your inquiry of November 17 as I understand it,
you ask for an opinion on the following question: May a dis
trict attorney whose term of office expires on the first Monday
of January next accept a present appointment as a member of
the state county road and bridge committee and serve in both
capacities ? , , .

After careful consideration, I am forced to.the conclusion-
that he may not. (The fact that he is soon to go out of office
as district attorney is wholly immaterial.)
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While the supreme court lias held that the duties of the county-
state road and bridge coiuniittee appointed pursuant to subsec.
8, sec. 1317m—5, are ministerial in their nature, and that there
is no delegation of the constitutional powers of the county board
to tliat committee {Riiider v. Madison, 163 Wis. 525, 533), and
the express declaration of subsec. (3), sec. 59.03, Stats., there-
foie, is not strictly applicable, and while this department has
held that members of the county board and pei-sons not mem
bers of the board are alike eligible to election or appointment
as members of this committee (IX Op. Atty. Gen. 569), yet I am
of the opinion that the office of district attorney and member
ship on this committee are incompatible. It is quite conceivable,
for example, that the committee, or some of its members, may be
charged with malfeasance, in which event the district attorney
would or might be called upon, in the performance of his duties,
to prosecute criminal actions against them,- also that civil actions
foi 01 against the county or state in which the committee may
be interested adversely to the county or state may arise out of
the acts of the committee which it would be the duty of the
district attorney to prosecute or defend. Again, it is probably
the duty of the district attorney to act as the legal adviser of
this committee, and to appear for the state and county in con
demnation proceedings brought by the committee under the
provisions of sees. 1317m-6 and 1317m-7. In short, most of
the reasons underlying the express decJai-ation of the statute that
the office of district attorney is incompatible with that of super
visor or member of the county board are present in the ques
tion considered. While statutes frequently do declare certain
offices incompatible, statutory declaration of incompatibility
IS not necessary. If two offices or public positions are in
fact incompatible, under well established principles of law the
acceptance of the latter office or position vacates the former.
State ex rcl. Johnson v. Nye, 148 Wis 659 670
FEB
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Banks and Banking—False Entries—Criminal Law—Embez

zlement—Cashier -who wilfully credits to depositor's account
smaller amount than amount deposited may be prosecuted for

embezzlement; he may be prosecuted also for making false entry
in books of bank with intent to injure depositor.

November 24, 1922.

H. W. Rudow,

District Attorney,

Menomonie, Wisconsin.

Under date of November 14, you submit the following state
ment of facts as a basis for an opinion:

"A customer of a bank deposited a cheque with the bank to
be credited upon liis checking account; the customer was cred
ited with one hundred dollars less than the amount of the check.
Later when he noticed the discrepancy the customer went back
to the bank and demanded tlic one hundred dollars, which was
refused him, the cashier telling him tliat he was going to use
the one hundred dollars to defend another action which the
customer had started against the cashier. The customer's de
posit book and his monthly statement from the bank both show
a deposit of five hundred dollars instead of six hundred, so
apparently the cashier put the $100 in his pocket."

You inquire what criminal charge may be brought against the
cashier.

The relation between a bank and a general depositor is not
that of agent and principal, or of trustee and cestui que trust,
but is merely that of debtor and creditor. 3 Am. & Eng. Encyc.
of Law C2d ed.) 826.

This is also well settled by the following decisions of our

court: Henry v. Marii)i, 88 Wis. 367; Shoemaker v. Hinze, 53
Wis. 116.

The title to the $600 check passed to the bank as soon as it
was delivered by the depositor to the cashier. Under your
statement of facts it would seem that the cashier may be prose

cuted for embezzlement as having embezzled the funds of the
bank, for he appropriated the funds of the bank to his own use.

Sec. 2024—42 reads thus:
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"Every president, director, cashier, officer, teller, clerk or
agent of any bank or mutual savings bank who embezzles, ab
stracts or wilfully misapplies any of the moneys, funds, credits,
or property of the bank or mutual savings bank, whether owned
by it or held in trust, or who, without authority of the directors,
issues or puts forth any certificate of deposit, draws any order
or bill of exchange, makes any acceptance, assigns any note,
bond, draft, bill of exchange, mortgage, judgment or decree; or
who makes any false eniry hi any hook, rcpori or staienieyh of
the hank with intent in either case- to injure or defraud the hank
or mutual savings hank or any person or coi'poration, or to
deceive any officer of tlie bank or mutual savings bank, or any
other person, or any agent appointed to examine tlie affairs of
such bank or mutual savings bank; or any person who, with
like intent, aids, or abets any officer, clerk or agent in the viola
tion of this section, upon conviction thereof shall be imprisoned
in the state prison not to exceed twenty years."

Prom your statement, it appears that the cashier gave a state

ment which was false. He entered a false entry into the de
posit book and also in the books of the bank, with intent to

injure or defraud the depositor, and he comes within the ex

press language of the above quoted statute.

Our coui-t has defined the word "injury" when used in the

statute, in Krom v. Antigo Gas Co., 154 Wis. 528. On pp. 542-
543 the court .said;

"The word 'injure' in its accurate and technical legal sense
means to violate the legal right of another, or, what -amounts
to the same thing, to inflict an actionable wrong. This defini
tion is sustained by all the authorities and law dictionaries.
The word comes from the Latin words 'in,' meaning agair^t,
and 'jus,' meaning a right, and signifies something done 'against
the right' of another person, producing cither nominal or sub
stantial damage."

That the cashier wilfully intended to injure the depositor in
that ea.se, as that tei'm is used in the statute, there can be no
question. I am of the opinion, therefore, that the cashier may
be prosecuted for embezzlement, because he misappropriated
funds of the bank, and also for making a false entry in the books
and statements of the bank with intent to injure the depositor,
in violation of sec. 2024—42, Stals.

JEM
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Charitable and Penal Institutions—Transfers—Board of con
trol has no power to transfer inmate of industrial school under

17 years of age to state reformatory.

November 24, 1922.
M. J. Tappins, Secretary,

Board of Control.

You have submitted to this department a communication from

the superintendent of the "Wisconsin industrial school for hoys,

at Waukesha, in which he states that he has a boy in said insti
tution sixteen years of age who Is of such a vicious character
that his presence in said institution is detrimental to the other

inmates; and you inquire whether under the Wisconsin statute

the board has the power to transfer this boy to the reformatory.
Sec. 54.07, subsec. (3), in part, reads thus:

"Inmates of the industrial scliool for boys who have reached
the age of seventeen years and inmates of the industrial school
for girls who have readied the age of eighteen years, * * *
and who were committed to said institutions by court orders
and were then eligible for commitment to said industrial schools,
may also be transferred to the reformatory or to the industrial
home, respectively, by the board of control; * *

"Under sec. 54.02 a male person must be seventeen years of

age or above before he can be sentenced and committed to the
reformatoiy.
I find no provision in the statute which authorizes the board

of control to transfer an inmate of the industrial school for boys

from said institution to the reformatory when said inmate is

below the age of seventeen years. I am of the opinion, there
fore, that the board has no such power.
JEM



880 Opinions of tub Attorney-General

Bridges and Highways—Counties—County board may not
assess one-half cost of improvement of prospective state high

ways, initiated by it, to town where improvement lies. It may

so assess 40% of county's share of such cost under provisions of
siibsecs. 1 and 1«, sec. 1317m—5, Stats.

November 25, 1922.

A. Heinz,

District Altorney,

Viroqua, Wisconsin.

You request the opinion of this department on the following
question submitted to you by the county state road and bridge
committee of your county:

"May the county board designate a certain portion of a pros
pective state highway or county trunk highway to be improved,
and assess one-half of the cost thereof to the town where the
improvement is made, the other half to be paid by the comity?"

You say that it is your opinion that under the provision of
subsec. 1, sec. 1317m—4, and subsec. la, sec. 1317m—5, the

county board has no such authority. We concur in that opinion.

Subsec. 1, sec. 1317m—4 provides for the apportionment of
the cost of improvement of the system of prospective state high

ways hy tdwn or village initiative, and subsecs. 1 and la, sec.

1317»i—5, provides for the apportionment of the cost of im

provement of the state trunk highway system and county system

of state trunk higliways by county initiative.
The owners and duties of the county board with reference to

the cost of such improvements and the apportionment thereof
under these provisions are not to be confused. When the initia

tive is taken by town or village the county board is compelled
to provide for the payment of one-half of the cost of the im
provement, not exceeding $2,000 in any one year for work in
any one town or village (but the board may itj its discretion
provide for the payment of more tlian that sum by the county).
When the initiative is taken by the county board, forty per cent

only of the county's ̂ are of at least sixty per cent of the cost
of the improvement may be assessed and levied by the county
board as special benefits to the town, village or city in which the
improvements lie. I know of no authority under which the
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county board may assess one-hali! of the cost of such improve
ment initiated by it to the town where the improvement is made.
FEB

Counties—County Hoard—PuMic Officers—Sheriff—Traffic
Policemen—Coimty board has power to appoint traffic policemen
provided for by ordinance and to delegate such power to com
mittee of its own members (but not to chairman of board, sheriff,
and county clerk).

Sheriff has no power to appoint traffic officers so provided for.

November 25, 1922.

Peter M. Huiras,

District Attorney,

Port Washington, Wisconsin.

By sec. 59.07, Stats., relating to the general powers of the
county board, it is provided that such board is empowered at
any regular meeting to:

"(11) Enact ordinances or by-laws regulating traffic of all
kinds on any highway, except street or interurban railways, in
the county ̂ \dlich is maintained at the expense of the county and
state, or either thereof; declare and impose forfeitures, and en
force the same against any person for any violation of such
ordinances or by-laws; provides fully the manner in which for
feitures shall be collected; and provides for the policing of such
highways and to provide for what purposes all forfeitures col
lected shall be used."

You ask to be advised whether, under this provision,

"The county board has the power to provide by ordinance
that a committee consisting of the chairman of the county board,
the county clerk and the sheriff shall have the power to appoint
traffic policemen (so-called speed officers) who are to police the
county highways and enforce the traffic laws.''

You state that you are of the opinion that the board has such
power, basing such opinion upon the provisions of the statute
above quoted, but that;
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"Some of the members of the county board are of the opinion
that the power to appoint traffic policemen is vested in the
sheriif and that they have no authority to give this appointing
power to a committee."

I think that your opinion, when modified as will presently be
indicated, is the correct one. I am of the opinion that the power
to appoint traffic policemen wliich have been provided for by
ordinances or by-laws adopted by the county board regulating
traffic on and providing for the policing of highwaj's is vested
in the county board as an incident of the power conferred upon
the board by said statute, and that the statute is a valid enact
ment; that when a county board has exercised the powers so
granted, the sheriff has no power of appointment of traffic police
men provided for by such ordinances or by-laws although he
and his under-sheriff and deputies, acting as peace officers under
sec. 59.24 may be clothed with authority to enforce such ordi
nances or by-laws, concurrent with the officers appointed by the
county board.

While it is not competent for the legislature to transfer to
other officers, appointed by the county board or other authority,
powers and duties, which, at the time of the adoption of the
constitution, belonged to the office of sheriff {State ex'rel. Keiv-
nedy v. Brnnst, 26 Wis. 412), it is not believed that there is
any valid constitutional objection that could be made to the
statute under consideration. The regulation of traffic and the
advisability or necessity of policing highways, as we know it in
these days of motor-driven vehicles, was unknown at the time
the state constitution was adopted, and the sheriff of the county
exercised no powers in that respect. The statute, therefor I
think, takes none of the constitutional powers arid duties of the
sheriff away from him.
But, I am further of the opinion that the county board can

not lawfully delegate any of its powers granted by this statute
to a committee or body composed in whole or in part of persons
not members of the board. This is the modification of your
opinion above referred to.

It is generally held that whore the power to appoint officers
or agents is vested in a county board it must be exercised strictly
in accordance with the statutory provision and by the board
acting in some proper manner as a body. 15 C. J. 487.
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Our court has recognized the fact that, in order to function
efficiently in many matters within its powers, the board must
often act through its duly authorized committees: First Sav-
ings cO Trust Co. v. Miiwaulicc County, 158 Wis. 207; D. S. 8.
cO A. Railroad Co. v. Donglas County, 103 "Wis. 75; French v.
Dunn County, 58 "Wis. 402.

But nowhere has it been held that a county board may dele
gate any of its powers to any body or persons not a part of its
membership. On the other hand, it has been distinctly held
that a county board cannot delegate to one not a member of the
board the power or authority to act as a member of a committee
of the board: Forest County v. Shaw, 150 Wis. 204. See also:
State ex rel. Nchrhass v. Harper, 162 Wis. 589; Lord v. Oconto,
47 Wis. 386; Laiienstein v. Fond du Lac, 28'Wis. 336.
I conclude, therefore, that traffic officers, if appointed under

ordinances or by-laws adopted by the county board under the
power granted by the statute referred to, must be appointed or
elected either by the board when in session as a body or by a
duly authorized committee of one or more of its own members.
FEE

Public Officers—Conservation Warden—Special conservation
warden may receive same fees as sheriff or constable when legally
performing same services.

He cannot charge for transportation of prisoner in own car.

November 27, 1922.

Conservation Commission.

You have submitted to this department a request from Fred

C. Resting, one of your special conservation wardens, asking
whether he is entitled to mileage for arresting and taking a
prisoner from De Pere to West Bend, who was arrested on a
warrant for the unlawful transportation of game ffsh, and also

whether he is entitled to any amount for conveying said prisoner,
he having used his own automobile.
In the case of McCuniber v. Wankesha Co., 91 Wis. 442, our

court held that an officer cannot recover from the county for the
transportation of prisoners in his own conveyance, and that
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this is not a necessary disbursement actually made within the

meaning of sec. 843 Ann. Stats. 1889 (60.55, Stats.).
Under sec. 2959 it is provided:

"When a fee is allowed to one offieer. the same fee shall be
allowed to other officers for the performance of the same serv
ices, when such officers are by law authorized to perform such
serviee.s.''

Under see. 60.55, ])ar. (10), a constable is allowed 10c per
mile for mileage actually traveled in serving a criminal war
rant; and under see. 59.28, par. (27), the sheriff is allowed 10c

a mile for traveling to serve any criminal warrant. This fee
is allowed, even beyond the county line. See sec. 4777. That
the special conservation warden is authorized to serve the war

rant and make the arrest is shown by tlie provisions of sec.
29.05, and subsec. (3), sec. 23.10.

I am of the opinion, therefore, that your special conservation
warden is entitled to 10c a mile for traveling both ways in the
service of the warrant, which, in this case is $21.00, as it ap
pears that he traveled 210 miles, but as he used his own con
veyance he cannot charge for transportation of the prisoner.
JEM

Agriculture—Counties—Countg Agricultural Representatives
—County board may not, after necessary annual tax has been
levied for each of two years, repeal at annual meeting action of
preceding annual meeting providing for agricultural repre
sentative for two years; may not discontinue tliat office at end
of one year.

County clerk must apportion and certify tax for each of two
years, irrespective of attempted repeal and discontinuance.

November 27, 1922.
Alvin B. Peterson,

District Attorney,
Prairie du Chien, Wisconsin.

You state that on November 19, 1921, at the annual meeti]ig,
the county board of your county adopted a resolution provid
ing that the county agricultural system be continued for two
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yeai's beginning January 1, 1922, and making an appropriation

therefor; that thereupon the county clerk sent the application
of the county to the dean of the college of agriculture for the

appointment and establishment of a county agricultural repre-
sentative^ and that in January, 1922, one M. L. "W. was ap

pointed county agricultural representative for yoiu- county

and has held his office since that time; that on the 16th day of
November, 1922, at the annual meeting, the county board passed

a resolution providing that the county agricultural system be

discontinued, repealing the resolution of 1921 and providing that
the salary of the county agricultural agent continue to January
1, 1923; that there is nothing in any of the records of the office
of county clerk to indicate that the said M. L. W. Avas hired
as county agent for. a term of two years.

On the above facts, you request an opinion on the folloAving
questions:

1. May the 1922 board lawfully repeal the said action of the

1921 board?

2. May the office of county agricultural representative law
fully be discontinued after one year ?

3. Should the said sum of $1,500 be included in the 1923
taxes ?

It is my opinion that the first and second questions should be

answered "No," and that the third question should be ansAvered
"Yes."

It was not obligatory for the county, through its county board,

to take advantage of the authority conferred by sec. 59.87,
Stats., to establish and maintain an agricultural representative
in accordance thereAvith; but having elected to avail itself of
said provisions and having levied an annual tax of $1,500 ($500
more than the minimum required) for the minimum period of

two years for the said purpose as required by subsec. (3) of
said section, and, presumably, having become entitled and hav
ing received or Avill receive the $1,000 annual state aid provided

by subsec. (4) of said section, and its action having been certi
fied and an appointment of a county agricultural representative

for the county having been made by the board of regents of the
university, as provided by subsec. (6) of said section, such

action, by the plain statutory conditions under AAffiich it was
taken, became irrevocable during the said two-year period;
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and it became and is the duty of the county clerk to apportion
and certify the said $1,500 tax for each of said two years at the
proper time as other county taxes are apportioned and certified,

and the performance of this duty, without regard to the sub
sequent action of the eoiintj' board at its last meeting, may, in
my opinion, be compelled by mandamus.

FEE

Constitutional Law—Live Stock—Law making it unlawful for
owner of scrub or mongrel stallion to use him for breeding pur

poses is unconstitutional as unreasonable exercise of police

power.

Honorable C. P. Norqord,

Commissioner of Agriculture.

November 29, 1922.

You refer to sees. 1494—31 and following, covering the sub

ject of regulation of public service of stallions; and you ask
whether legislation prohibiting the use of sound grade and scrub

stallions would be constitutional.

This act as it now stands is an exercise by the legislature of
the police power. The police power of a state is not unlimited.

"In order that a statute or ordinance may be sustained as
an exercise of the police power the courts must be able to see
(1) that the enactment has for its object the prevention of some
offense or manifest evil or the presei-vation of the public health,
safetj', morals, or general welfare, and (2) that there is some
clear, real and substantial connection between the assumed pur
pose of the enactment and the actual provisions thereof, and
that the latter do in some plain, appreciable and appropriate
manner tend towards the aecomplisliment of the object for which
the power is exercised. The police power cannot be used as a
cloak for the invasion of personal rights or private ])roperty,
neither can it be exercised for private purposes, or for the ex
clusive benefit of particular individuals or classes." 22 Am. &
Eng. Euey. of Law (2d ed.) 939. .

In the case of C., M. and St. P. Rg. Co. v. City of Milwaukee,

97 Wis. 418, 422, our court said:

"In Beer Co. v. Mass., 97 U. S. 25, Mr. Justice Bradley said
in effect that 'the police power at least extends to the protec-
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tion of the lives, health and property of the citizens, and the
promotion of good order and good morals.' In onr judgment
that is broad enough to cover the whole ground of police juris
diction. When we say that under it the legislative branch of the
government may constitutionally enact all reasonable regulations
to promote the health, comfort, morals and peace of society and
the safety of the individual members thereof, there is little more
that can be said on the subject. When an enactment goes
clearly beyond that, judicially considered it meets the bar of
the constitution at some point and is therefore void."

This subject was covered in the opinion given to Professor

A. S. Alexander, December 16, 1914, reported in III Op. Atty.

Gen. 516, 519. We see no reason to depart from the ruling then

established. The following language was there used:

"It seems to mo that a law which makes it unlawful for the
owner to use a mongrel or scrub stallion, although said stallion
is a healthy and well built and useful animal, would be unneces
sary and unlawful interference with the property rights of the
owner thereof. Such law would not tend to the protection of the
lives, health or property of the people of this state. While it
might, as you state, greatly benefit the horse breeding industry
of the state of Wisconsin, it seems to me to be unlawful for the
reason that it unnecessarily interfered with the property rights
of our citizens."

JFB

Mothers' Pensions—Jurisdiction to grant mother's pension de
pends upon residence, not legal settlement.

December 2, 1922.

George P. Merrill,

District Attorney,
Ashland, Wisconsin.

You state in your letter of November 27 that a widow with
young children whom she is unable to support removed into your

county from Douglas county about fifteen months ago with the
intention of making her permanent residence in your county.

She has been receiving a so-called mother's pension in Douglas
county, and continued to receive it from that county for a year
after she came to your county. Yon ask whether she has ac-
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quired a legal settlement in your county, and, if not, whether
your juvenile court may refuse her a mother's pension on the
ground that she should obtain relief under the poor laws so that
the expense of such relief may be charged to Douglas county.
As poititcd out in numerous opinions of this department the

question of legal settlement has nothing whatever to do with
the granting of mothers' pensions. See IV Op. Atty. Gen. 773;

V Op. Atty. Gen. 124; VI Op. Atty. Gen. 767; VII Op. Atty.
Gen. 33, 332, 375; VIII Op. Atty. Gen. 607. llothers' pensions

are granted to widows who have resided in the county for at
least one year and are receiving no other form of public assist
ance. Upon the facts stated by you, the county court of your

county has jurisdiction to grant relief to the widow in question,
assuming that her children are within the ages specified in the

statute. As soon a.s she moved to your county with the inten

tion of making it her permanent home, she acquired a residence

there, regardless of whether she then acquired a legal settlement

there or not. As soon as she had resided in your county a year,
and had ceased receiving public aid from Douglas county with

the stopping of her pension from that county, she became and is

now eligible to a pension from your county. The pension that
was paid her by Douglas county for a full year after .she had

lost her residence there was unauthorized by law. See VI Op.
Atty. Gen. 767; X Op. Atty. Gen. 242.

RMH

Dairy and Food—Cheese made by blending various cheeses
of different grades and qualities, final product being marketed
as ''blended loaf cheese," does not violate either adulteration

law or misbranding law, but is within puiwiew of law regulating

moisture content of cheese.

December 4, 1922.

Honorable J. Q. Emery,

Dairy and Food Commissioner.

You have asked my opinion as to the legal status of the com
modity known as Kraft cheese under the various food laws whose
administration is in your charge.

It appears that the cheese in question is made, or rather placed
in its final form for the market, by Kraft Brothers Company,
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of Plymouth, Wisconsin. Their process consists in taking

cheeses maimfactured by other concerns and grinding, mixing,
pasteurizing, and reshaping them into loaves. The various

cheeses thus blended or mixed into the final form are of differ

ent grades and quality, but are all of the same general type,
that is, either American, Swiss, or brick. Nothing is added to
or taken from these cheeses in the Kraft process; the operation

simply blends them together and places them in a distinctive
loaf form in which they are sold to the public. The Kraft
process also results in changing the texture of the cheese, mak
ing it smoother and firmer. Another effect of the blending
process is to produce a flavor which is kept reasonably unifonn
at all times. The cheese is put out by the Kraft Company in
three distinct types, viz., American, brick and Swiss, and in each
case the sole ingredient of the final product is the ordinary mar
ket variety of American, brick or Swiss cheese as the case
may be.

1. Your first question is whether Kraft cheese.is within the
purview of the statute with reference to the moisture content
of cheese. That statute, which is sec. 4601—4a., subsec. (9),
reads in part as follows:

"Cheese is the sound, solid, and ripened product made from
milk or cream by coagulating the casein thereof with rennet,
pepsin, or lactic acid, with or without the addition of ripening
ferments and seasoning or added coloring matter and contains,
in the water-free substance, not less than fifty per cent of milk
fat and cheese known as American or Cheddar cheese not more
than thirty-eight per cent of moisture and cheese known as Brick
cheese not more than forty-two per cent of moisture."

Sec. 4601—7 provides a specific penalty for manufacturing
for sale, .selling or offering for sale cheese that contains more
than the amount of moisture permitted by the statute .iust
quoted.

If Kraft cheese is "known as" American or Cheddar cheese,

then the statute plainly limits its moisture content to 38%. If
it is "known as" brick cheese, then the permissible amount of

moisture is 42'/^. Whether this particular product is "kno^vn
as" either American or brick cheese would seem to be a question

of fact depending on the method of labeling, the common under
standing of cheese manufacturers, wholesalers and retailers, and
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the habits of the general public in buying it. It is difficult for

the attorney general to give a safe answer upon a question which
in a litigated case would depend so largely upon the evidence

adduced and the mental attitude of the court or jury. Upon

the facts before me, liowcver, it seems quite impossible to escape

the conclusion that Kraft cheese is known as American or brick

cheese, as the case may be. Anj'one asking a retail grocer for a

package of Kraft cheese ^vould immediately be asked which of
tlic three kinds he wanted, American, brick or Swiss. If he

answered "American" then he would be given a loaf of the
Kraft cheese which is made by blending together various lots

of what we commonly know as American cheese. Furthermore,

I have examined samples of the wooden boxes in which Kraft

cheese of the American type is packed and they plainly say
"Kraft American Pull Cream Cheese," or "American Full
Cream Kraft Cheese." Whether these particular boxes are still

in use, or whether their use is to be continued in the future, is
hardly material wdien we are considering how the Kraft product
has become and is now known to-the cheese trade or to the

public, or both.
Whether it is possible or feasible to make cheese of the Kraft

variety without exceeding the moisture limits fixed by the statute
is a question to be considered by the legislature and not by the
attorney general or the daily and food commissioner. Under
the statute as it stands, the inquiry is simple: Is the cheese
in question known as American or brick cheese? The common-
sense answer, based on the manufacturer's owni method of mark
ing his packages, as well as upon the inevitable necessity of dis
tinguishing the thr<'e kinds of Kraft cheese from one another,
appears to me to be in the affirmative.

2. You next inquire whether the Kraft cheese, if sold as
"Kraft Blended Loaf Cheese" would contravene sec. 4601,
Stats., relating to the adulteration of food. In my opinion it
w^ould not. The statute contains seven specifications of circum
stances under which food shall be deemed to be adulterated. I

shall not set. them out at length. It is sufficient to say that,
upon the facts presented, Kraft cheese does not fall within any
of them. It has had no substance mixed with it so as to lower

or depreciate or injuriously affect its strength, quality or purity;
it has had no inferior substance substituted for it; it had had no
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ingredient subtracted from it; it is not an imitation of another

article; it is not composed of a diseased or tainted substance;
it is not mixed, colored, etc., in such manner as to conceal dam

age, or colored or flavored In imitation of a better substance;

nor does it contain any poisonous or deleterious substance.

True, the various cheeses which go into the mixture that finally
becomes Kraft cheese are not all of equal quality. Some of

them, for instance, may grade higher than others under the
standards fixed by the department of markets. There is no sug

gestion, however, that the eonstitutent elements are not all

"cheese" within the definition thereof-in sec. 4601—4tf. (9);
hence it cannot be said that any article of food has had an in
ferior substance mixed with it, or substituted' in part for it, or

that it has been mixed together in such a way as to conceal in
feriority.

Sec. 4601, after enumerating the seven kinds of adulteration,
contains a proviso to the effect that an article which is not
adulterated under the 4th, 5th, 6tli or 7th specifications, and
which does not contain any filler or ingredient which debases
without adding food value shall not be deemed adulterated in
the ease of mixtures or compounds sold under their own distinct

names or under coined names, if the same be so labeled, branded

or tagged a.s plainly to show their true character and composi
tion. The question arises whether Kraft cheese is a mixture or
compound which under this proviso is required to be labeled to
show its true character and composition. Without passing on
the question whether the label you suggest, "Kraft Blended
Loaf Cheese" does sliow its true character and composition, I

am of the opinion that the proviso has no application to Kraft
cheese anyway. See. 4601 specifies what shall be deemed to be
adulterated food. The specification is under seven heads. The

proviso with reference to mixtures and compounds is not an
additional specification of what shall be deemed adulteration,
but is a limitation upon the first three of the seven kinds of
adulteration already specified. Its effect is to remove from the

ban of the first three specifications an article which is a mixture
or eompoiiud sold luider its own distinct name and labeled to
show its true character and composition. If, a.s I have already
stated my opinion to be, Kraft cheese does not come within any
of the seven specifications of adulteration, the proviso does not
affect it at all.
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3. Your third question is whether Kraft cheese sold under

the name "Kraft Blended Loaf Cheese" violates the misbrand-

ing statute which is see. 4601««, Stats. In my opinion, it does
not. Tlie statute £i])plies the term "misbranding" to (1) articles
of food "which, or the package or label of which, shall bear any

statement regarding the article or its ingredients which is false
or misleading in any particular; (2) articles in package form
which do not bear conspicuously on the outside the name of the

manufacturer, packer or dealer; (3) articles in package form
if the actual quantity of the contents be not plainlj'" and con
spicuously marked on the package; and (4) articles put up in
package form, if the contents of the package as originally put
up shall have been removed in whole or in part, and other con

tents placed in the package. No evidence of a violation of any

of these specifications has been presented. The article in ques
tion is certainly cheese, for it comes within the definition thereof

in sec. 4601—4a (9); it is in the form of a loaf and it is a

blended product made by mixing a large number of separate

cheeses by the so-called Kraft process. The name "Kraft

Blended Loaf Cheese" therefore appears to tell strictly the

truth and is not in any way misleading. There is nothing to

indicate any failure to name the manufacturer and the contents

of the package on the outside of the package, nor is there any

thing to indicate that the package after it is once put up has

anything removed from it. Hence, in my opinion, sec. 4601(7«

is not violated by the product in question.
RMH

Corporatiovs-—Foreign Corporations—Secretary of state has
no authority to issue foj'eign corporation license to corporation
which is exempt, under sec. 1770Z), Stats., from license require
ment.

Becember 4, 1922.

IIONORABLE ElMER S. IIaLL,

Secretary of State.

In your letter of November 24 you state that a corporation

organized under the provisions of the Illinois law relating to
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corporations not for pecnnlaiy profit has applied to you for a
license as a foreign corporation under sec. 1770&, and has stated
to you that it desires the license "for its own protection and
satisfaction," although sec. 1770& exempts corporations not or
ganized for profit from the license requirement. You ask
whether you have authority to issue a license under these cir
cumstances.

Sec. 1770b requires all foreign corporations

"except railroad corporations, corporations or associations cre
ated solely for religious or charitable purposes, * * * or
corporations not organized or conducted for profit"

to file with you copies of their charters or articles together with
certam sworn statements, and sec. 1770e requires you, upon
being satisfied that the corporation has fully complied with the
requirements of the preceding section and all other provisions
of law governing such corporations, to deliver to the corpora
tion a license to transact business in this state.

The statute gives you no authority to grant licenses to cor
porations which, under the express provisions of sec. 1770b, re
quire none. Your powers with respect to the licensing of for
eign corporations are wholly statutory. Any powers not found
in the statute or not reasonably necessary in order to execute

the powers conferred upon you by the statute do not exist. If
the corporation in question is in fact neither organized nor
conducted for profit, then it has no standing to request the is
suance of a license, nor does it need a license for its "protec
tion," because the statute plainly says it is not required to have
one. If, on the other hand, the corporation is really organized
or conducted for profit, although its articles state the contrary,
it should make its application for a license on the basis of the
actual facts and should not be permitted to protect itself from
prosecution under the license law and still pose as a corporation
not organized or conducted for profit. I do not moan to impute
such a purpose to the corporation in question, but merely to
point out the evils that might follow an attempt on your part
to issue a license unauthorized by statute merely for the "pro
tection" or "satisfaction" it may give to the corporation.
RMH

57
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Corporations—Filwfj Fees—Twenty-five dollars is ininimum
fee for filing articles of organization providing for capital stock
wholly of no par value; for each share above 500 shares fee is
five cents.

December 4, 1922.
Honorable Elmer S. Hall,

Secretary of State.

Pursuant to your request of November 27, I beg to advise you
that articles of organization, providing for a total capital stock
of 250 shares of no par value, should be accompanied by a filing
fee of $25.00 instead of $12.50, the amount tendered.

It is true that sec. 1759&, Stats., which makes provision for
shares without nominal or par value, says,

"* # « addition to the fees on account of

capital represented by the preferred stock there .shall be paid
five cents on account of each share of non par stock."

This is not an exclusive provision, however, and should be
read in connection with subsec. (c), subsec. (9), .sec. 1772, Stats.,
which is the general statute fixing fees for filing articles of or- -
ganization.

"By every other corporation, except as is otherwise provided
in these statutes, twenty-five dollars for the articles and ten
dollars for each subsequent amendment thereof, together with
a further fee of one dollar for each one thousand dollars of its
authorized capital stock in excess of twenty-five thousand dol
lars. ''

It is my opinion that a corporation having only stock of no
par value must pay a filing fee of $25.00, pursuant to the statute
last quoted, when the number of non-par-value shares does not
exceed five hundred, in other words, $25.00 is the minimum filing
fee. If the corporation has more than five hundred non-par-
value shares it must pay five cents per share, as, for instance,
$30.00 on six hundred shares of non-par-value stock, just as a
corporation organized with stock having expressed par value
must pay $25.00 if the authorized capital is $25,000 or less and
must pay an additional dollar for each one thousand dollars of
authorized capital in excess of $25,000.
WJM



Opinions of the Attorney-General 895

Bonds—Bridges and Highivatjs—Majority vote of members of
county board present is sufficient adoption of bonding resolutions
under see. 1317 m—12.

Certain details of such resolutions pending before county
board of Waukesha county considered and held valid under
statement of facts submitted.

December 4, 1922.

Allen D. Young,

District Attorney,

"Waukesha, Wisconsin.

On December 16, 1919, the electors of Waukesha county ap
proved the proposition adopted by the county board for the
issue of $3,800,000 of highway improvement bonds under the
provisions of sees. 1317m—12 and 1317m—12a-, Stats. 1919;
$2,823,000 of these bonds have been issued and sold, of which
$212,000 have matured and have been paid; this leaves $2,611,-
000 of the bonds issued and outstanding; $977,000 of the author
ized issue remain to be sold; the present indebtedness of the
county consists of $2,611,000 of highway bonds outstanding and
$36,000 of county asylum bonds, making a total indebtedness of
.$2,647,000; the value of the taxable property of the county,
according to the last assessment for state and county taxes, is
$78,395,870; five per cent of such a.ssessed valuation is $3,919,793
plus, and two-fifths of one per cent, thereof is $313,583 plus.
Among the highway improvements specified in the original

bonding resolution adopted by the county board and approved
by the electors in 1919 was that on the road described in the
resolution as follows:

''(8) Genesce-Miikwnnago-Waterford. approximate distance
8.7 miles, width 16 feet, amount $208,800. Prom the junction
with S. T. H. No. 59 at Genesee southeast to the Walworth
County Line in Section 36, town of Mukwonago."

Resolutions are now pending before the county board for the
issue and sale of tlie remaining 1919 series of bonds, amounting
to $977,000, and for the issue and sale of $120,000 of additional
highway improvement bonds by the sole action of the board—
that is, without a referendum. Such resolutions direct the im-
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provement of the Genesee-Mukwonago road by paving -with con
crete 18 feet wide,

"beginning at the Walworth county line and extending north
westerly along S. T. H. No. 83 as far as funds available will
construct,"

and direct the paving of other highways to a width of 18 feel

instead of 16 feet, as originally specified in the bond resolutions
of 1919, but further provide that the proceeds of the sale of the
1919 series bonds shall not bo used to widen out or change such
specified widths, and that such change shall be financed with the
proceeds of the sale of the new $120,000 series of bonds if author
ized by the board, and if not so authorized the width of such

highwaj^s shall remain as originally specified.
By resolution of the county board you were directed to submit

the facts to the attorney general with a request for his opinion
as to (a) the legality of the issuance of bonds as proposed; (b)
the vote of the board necessary to adopt both pending resolu
tions; (e) the power of the board to designate that construction
on S. T. H. No. 83 begin at the Walworth county line as provided
in the pending resolution, instead of the S. T. H. No. 59 as pro-
.vided in the original bonding resolution of 1919.

There are submitted, with your letter transmitting said re
quest and stating additional facts, copies of the original bonding
resolutions of 1919, of the two pending resolutions, and a certi
ficate of the county clerk of the amount of outstanding indebted
ness of the county, the assessed valuation, etc., from which the
foregoing statements and computations have been made.

It is my opinion:

(a) That there is no constitutional, statutory or other legal
objection to issuing the bonds as proposed by the pending resolu
tions. The total proposed issues are well within the constitu
tional limits, and the proposed new issue by sole action of the
board is less than one-half of the amount that may be issued
by that procedure. (Sec. 3, art. XI, Const.; par. (a), subsec. 1,
sec. 1317 m—12rt.)

(b) That a majority vote of the members of the county board
present is sufficient on either resolution now pending. (Subsec.
(3), sec. 59.04; sec. 1317m—12, Stats.)
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(c) That the board has the power to direct that the construc
tion work on the Genesee-Mukwonago road (S. T. H. No. 83)

shall begin at the county line, and to increase the width of the
liavciuent on this and other roads from 16 feet to 18 feet as
provided by the pending resolutions.
Further discussion is unnecessary, except perhaps with refer

ence to the last proposition. The statute (sec. 1317wi—12) at
the time of the issuing of the 1919 series of bonds provided, and
still provides, that the money raised by the bond issue shall be
expended on certain specified improvements in proportions de
termined by a resolution adopted by the county board before
it shall determine to issue the bonds (subsec. 1), and that con
struction with the proceeds of any bond issue shall be prosecuted
in such order as shall be determined upon from time to time by

the coimty board and as approved by the state highway com
mission (subsec. 4). The board may, by two-thirds vote of the
members present, change the width or type of surfacing (subsec.
5). The original bonding resolution of 1919 merely described
the portion of the Genesee-Mukwonago road to be improved.
Such description does not, in my opinion, admit of a construc
tion that the improvement was to be begun at any particular
place on the road, and whether it shall begin at the "Walworth
county line (the southeasterly terminus), or at the junction
with state trunk highway No. 59 at Genesee (the northwesterly
terminus), is entirely within the discretion of the board and the
highway commission. The pending resolutions expressly pro
vide that no part of the cost of the increased width shall be paid
out of the proceeds of the 1919 scries of bonds. If it were not
for this provision of the resolution, it would require a two-thirds
vote of the members of the board present to change the width,
but since the cost of the change is proposed to be paid out of
the proceeds of the new series of bonds, a majority vote of the
board only is necessary.
FEB
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Agricidturc—Fairs—Peddlers—Transient M€rcha7its—Person

following fairs and selling merchandise from stand is transient

merchant.

Treasury agent has right to enforce peddlers' and transient

merchants' law on fair ground without interference by fair
authorities.

Game of skill does not require license to operate on fair
grounds.

December 5,1922.
C. B. Ballard,

State TreOrSury Agent.

Under date of November 23 you submit three questions, which
I will answer in their order:

I'l. Is a person who makes a business of following fairs in
this state, selling or offering to sell merchandise to the public
on the fair grounds liable for a license? If so, is he a peddler,
or a transient merchant?"

This question must be answered to the effect that a transient

merchant license must be secured. Sec. 1574 gives a statutory
definition for a transient merchant, as follows:

*  * One who engages in the vending or sale of mer
chandise at any place in this state temporarily, and who does
not intend to become and does not become a permanent merchant
of such place. * * *_"

Such a person comes within the strict letter of this law. I am

not overlooking the opinion rendered by my predecessor, III
Op. Atty. Gen. 614, in which he held that a peddler's license
might be sufficient. After careful consideration of this ques
tion, this department has come to the conclusion that it should
be a transient merchant license instead of a peddler's license,
and we so hold,

"2. Does the state treasury agent have authority to enforce
the law under section 1581 on a fair ground without interference
by county or state fair officials?"

Sec. 1579 provides for the appointment of a treasury agent
and that he must qualify by taking an oath of office and giving
a bond to the state in the sum of $5,000, the sureties to be ap-
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proved by the governor, conditioned for the faithful perform
ance of the duties of his office. Under sec. 1580, it is made his
duty to enforce the colleetion of all license fees required, of all
peddlers and transient merchants. Sec. 1581 provides:

"The treasury agent may appoint special treasury agents,
who, as well as said treasury agent and his assistant, may. when
there is reasonable ground to suppose that such license fees as
are required by any law to be paid into the state treasury, may
become otherwise uncollectible, arrest, seize and detain any
person, vehicle or any animals attached thereto, or any push or
handcart, or any of the goods, wares or merchandise conveyed
thereby, or any trunk, box or pack, or other means of carrying
goods or any of the contents therein contained, carried by foot
peddlers, until the process provided by law can be issued and
served. Such agent, assistant and special agents may serve
any writ or process necessary to enforce the provisions of sec
tions 1570 to 1584/, inclusive, in the same manner and for the
same compensation as constables and sheriifs."

If the treasury agent and any special treasury agent is legally
inside the fair grounds, it is his duty to enforce the peddlers'
law upon the fair grounds in the same manner as he would at
any other place; and if he finds any one violating said law and
committing an offense under sec. 1578, Stats., it is his duty to
make the arrest in the same manner as he would if the offense
were committed outside of the fair grounds. The fair author
ities have no right to interfere with the performance of his
official duties. And your question must be answered, therefore,
in the affirmative.

"3. Is a device whereby one might win a blanket or other
article of merchandise by rolling balls down a chute a game of
skill or chance, and is a license required to operate such game?

It is impossible for me to say without a more definite descrip
tion whether it is a game of skill or chance. If it is so con
structed that the result obtained is the result primarily of skill
then I would say that it is a game of skill, but if the result pri
marily depends on chance I would call it a game of chance. If
it is a game of chance it is in violation of law and cannot legally
be licensed, but even if it is a game of skill, it does not come
within the purview of the statute pertaining to your duties. It
is not a sale of merchandise within contemplation of such statute.
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True, the party operating the game pays a moneyed considera
tion for the prize tliat he wins, but it would not be a sale of such
merchandise within contemplation of this law. He rather pays
his money for the right to operate the machine, and he secures
the merchandise by skill. See. 1684;—! defines a sale as fol
lows :

1. A contract to sell goods is a contract whereby the seller
agrees to transfer the property in goods to the buyer for a con
sideration called the price."

I find no provision in the statutes relative to the duties of your
office which could lead to the conclusion that a license from your
department is reipiired. I therefore hold that no license is
required.

JEM

Pullic Lands—-Islands—Control of islands in lakes north of
township 33, actually existing but not shown on government
plats and surveys, should be asserted by state under act of con
gress of August 22, 1912, until there shall be final judicial de
termination to contrary.

Conservation CoMjfissiON.
December 5,1922.

By the act of August 22, 1912 (37 Stats, at Large 324), con
gress granted to the state of Wisconsin, as additions to the forest
reserves of the state,

''the unsurveycd and unattached islands in inland lakes north
of the township line between townships thirty-three and thirty-
four north, in the State of Wisconsin."

In sec. 18 of township 43 of range 6 E is located what is known
to the residents of that locality as "Katinka Lake," in which
there arc five islands. The lake is approximately one mile long,
and one-half mile wide, is comparatively deep and has clear
water, but it is not shown on the government plat. The said
five islands have been listed by your department as being within
the control of the state under the congressional grant referred to.
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The foregoing facts are stated in your letter, in which you

inquire whether said congressional grant to the state extends
to the five islands in said unplatted lake.

The copy of the government plat of said township 43 on file
in the state land office shows that it was originally surveyed in
October, 1860, and subdivided in October, 1862. The lake in
question is not shown on this plat, nor is it shown on "Hixson's
Plat Book of Wisconsin," published some four or five years ago,

found in the state library. The ownership of the land in said
section 18 is shown on the plat book last referred to to have been,
at the time of its publication, as follows:
The N % of the section (the N being government Lots 1,

2, 3 and 4, bounded by a platted lake known as Presquc Lake)
in the Vilas County Lumber Company; the SW Vi and the
NW Y4, of the SB Vi B^ate Pier; and the NB of SB
and the S Yi of the SB in the Buswcll Lumber & Manufac
turing Company. So that the entire portion of the section
where the unplatted lake now is appears to be privately owned.
Presumably, the United States parted with its title thereto with
out restrictions or reservations, and, in the absence of any in
formation to the contrary, I shall assume that to be the fact.
On these facts I am of the opinion that it is quite doubtful

that the i.slands in the lake in question are "unsurveyed and un
attached islands," within the meaning of the congressional grant
of 1912 referred to, and passed into the control of the state by
that act.

Grants by the United States of its public lands bounded on
streams or other waters, made without reservation or restriction,
are to be construed, as to their effect, according to the law of the

state in which the lands lie. TIardin v. Jordan, 140 TJ. S. 371.

The surveys and plats of government land made by the proper
officers of the United States and confirmed by its land depart

ment are presumed to be correct. Illinois Steel Co. v. Budzisz,
115 Wis. 68; Kneelwnd v. Korter, 40 Wash. 459, 82 P. 609.

And an erroneous survey and plat can be taken advantage of

only by the United States. Franzim v. Layland, 120 Wis. 72.
Brroneous surveys have been frequently corrected by United

States resurveys; as, for example, the resurvey in 1918 of the
area in sees. 7, 8, 17 and 18 of town 43 N. of range 8 E., origi
nally surveyed in 1865, and shown on the government plat ap-



902 Opinions op the Attorney-General

proved in 1866 as a part of Tenderfoot Lake, -which resurvey
established 417.51 acres of said area as public land. But con

gress, by act of February 16, 1922, relating to the disposition

of such land so established, provided that nothing therein con

tained should have the effect of defeating the rights inuring to

the state of Wisconsin under the swamp land grant of 1850 or

"the rights of any other person or persons which may have at
tached to sucJi lands or any part thereof,"

which, it is believed, is merely declarative of pre-existing gen

eral law, and is the usual provision in congressional acts -with

reference to like situations. But there has been no resuiwey
by the United States and correction of the erroneous surveys of

1860 and 1862 of the territory involved in your question.

It is well settled in this state that where the government
survey and plat shows a lake (or a navigable stream) where in

fact none existed at the time of the survey, and a fractional

government subdivision of land has been patented by the govern

ment, the patentee takes title to the one-eighth lines; that is,

he takes the whole of what would have been the government
subdivision shown on the plat, had no lake (or navigable stream)
been shown. Whitne}! v. Detroit Lumber Co., 78 Wis. 240;
Lally V. liossman, 82 Wis. 147.

Conversely, it would^ perhaps, seem necessarily to follow that
where the government survey and plat .shows no lake where one

actually exists, and land covered by the lake actually existing
has been patented, without reservations or restrictions, by the
ordinary descriptive government subdivisions, the patentee is
vested with the title to all land, including any islands that may
be in the lake, within such government subdivision. See Men-

dota Club V. Anderson, 101 Wis. 479, 492.
So that it may be held that when the government patented to

private parties the land in said section 18 tlie patentees got
whatever land there actually was within the government sub

divisions described in their patents, whether such land was

island or main shore of a lake actually existing, but not shown
or referred to on the government survey or plat or in the patent
itself.

However, the precise question presented by you apparently
has not been directly decided by any court, and the doubt, I
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think, so far as this department is concerned, should be resolved
in favor of the state until there is a judicial determination of
the question. In other words, I am of the opinion that your
action in listing the islands as being within the control of the
state under said congressional grant is proper, and that the state
should claim such control until a court of competent jurisdiction,
in a proper action or proceeding brought by the state or an
adverse claimant, shall have otherwise adjudged, and such judg
ment shall have become final.

"While not involved in your question, it should, perhaps, be
noted, that, assuming the lake in question to be navigable, the
ownership of the islands and of the shores of the lake is in any
event doubtless subject to the public right of navigation, with
its incidents of hunting and fishing on the waters thereof, and
to the operation of the game laws of the state. Sec. 30.01,
Stats.; Diana Shooting Club v. Ilusting, 156 Wis. 261; State
V. Siitherland, 166 Wis. 511; Willow River Club v. Wade, 100
Wis. 86.

FEB

Public Health—Beauty Par/ors—-Apprentice or operator in
beauty parlor must not be owner nor part owner in that business
although manager duly licensed is hired by her.

December 5,1922.

Dr. C. a. Harper,

State Health O^cer.

In your letter of November 27 you direct my attention to sub-
sec. 9, sec. 1636—30, Stats., which reads thus:

"Apprentices shall practice for six months under the direc
tion and supervision of a licensed manager before they shall be
eligible to be licensed as operators. Upon proof of having so
practiced and upon payment of the initial license fee, an oper
ator's license may be issued to such former apprentice and an
operator in any such beauty parlor shop may be licensed as a
manager after having served one year as an operator under a
licensed manager and upon passing the required examination."
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You inquire whether the aboYe subsection prohibits an ap
prentice or operator from owning or conducting a beauty parlor,
providing she employs a person holding a manager's license;
also, whether an apprentice or operator is allowed to own a part
interest with a manager in a beauty parlor.
In an official opinion by this department rendered to you on

July 26, 1921, X Op. Atty. Gen. 835, it was held that an appren
tice barber is prohibited under sees. 1636—23 and 1636—28,
Stats., from conducting a barber shop, even if he employes a
master barber holding a "Wisconsin license.

An apprentice in a beauty parlor who is the owner of the
same and hires a licensed manager would be the director and
supervisor of the business, and the licensed manager would be
under obligation to follow the directions of tlie apprentice. I
believe this is not permitted under the above provisions of said
subsec. 9. I do not believe that such an apprentice should own
any interest in the beauty parlor, as sueli ownership would make

"  him a part manager or director of the business.
.JEM

Indians—Public Lands—Swamp lands in Bad River Indian
reservation are presumptively property of state or its grantees
and not of Indians.

December 5,1922.
Matt Lampert, Chief Clerk.

Commissioners of the Puhlic Lands.

You have submitted to mo for e.xamination and approval a
claim of the Ashland Boom and Canal Company for $13,186.62
refund on account of lands purchased by the company from the
state upon which it is claimed the title lias failed.

The claim is made under sec. 24.34, Stati, which authorizes
the commissioners of public lands to make refunds in cases

where the state has sold public lands to which it had no title or
to which the state's title has failed. Such refunds under the

statute are to be made by the commissioners upon the furnishing
of "such proof as will satisfy them of the facts." The .only
ground for refund stated in the present application, is that the
lands
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"are within the Bad Elver reservation and that title of the
state of Wisconsin is invalid under the decision of' the United
States supreme court in case of J. S. Steams Lumber Co. v.
Secretary of Interior."

In my opinion there has been no showing of invalidity of the
state's title to these lands and the claim should not be allowed
until such showing is made. The decision of the United States
supreme court referred to (U. S. v. Steams Lhr. Co., 245 U. S.
436) settles the proposition that school lands within the Bad
Kiver Indian reservation never became the property of the' state
of Wisconsin but have always remained the property of the
Indians. The school lands thus referred to are the sections 16
included within the reservation. The lands covered by the
present application do not include any sections 16 and therefore .
are not school lands.

It appears from patent issued by the state upon these lands
that they are swamp lands. It has never been held by the
United States supreme court that the swamp lauds, in the Bad
Eiver reservation, or in any of the other Wisconsin reservations,
did not become vested in the state by the swamp land act of
September 28, 1850 (9 U. S. Stats, at Large 519), and I am in
clined to think that when the question is squarely raised the
court will hold the state's title to these swamp lands to be good.
The basis of the decision in the Steams Lumber Company case is
that school lands, by the terms of the congressional grant, did
not become vested in the state until they were actually surveyed,
and then only if the United States had not already disposed of
them prior to the date of the survey. As to the stvamp lands,
on the other hand, it has often been held by the United States
supreme court that the act of 1850 passed title to the states
immediately without waiting for a survey. Michirjan Land &
Lmnher Co. v. Rust, 168 U. S. 589, and cases cited. The treaty
under which the Bad River reservation was created was not
executed until 1854. Hence, it would seem that, as to the swamp
lands, the title of the state became vested in 1850 and never
passed to the Indians at all! It is true that until the swamp
lands are identified and a patent issued to the state, the state s
titles are inchoate and not perfect either in law or equity
(Little V. Williams, 231 U. S. 335) ; and in the present case the
abstract of title fails to show that any patent has ever been
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issued to the state. Therefore, it canuot he asserted positively
that the state's title to the lands was good at the time it con
veyed to the Ashland Boom and Canal Company or its predeces
sors ; but for present purposes it is unnecessary to make any
such positive statement. All we need to consider now is whether
it has been sufficiently established that the state's title was not

good at the time it conveyed the lands. Until definite proof
to that effect is furnished, I advise that the refund be not al

lowed.

EMH

Criminal Law—Extradition—In extradition proceedings al
legation in indictment that offense was committed on "

day of April, 1919," is sufficient, if under laws of demanding
state more definite statement of time is not required.

Honorable John J. Elaine,
Governor.

December 7, 1922.

Supplementing my formal approval of the requisition of the
governor of the state of Kentucky upon you for the apprehen
sion and return to that state of one Rudolph Cooper, who stands
charged in that state with the offense of breaking into a dwelling
and who is alleged to be wdthin this state.

The indictment accompanying this requisition alleges that the
offense was committed on the " day of April, 1919."
The question naturally arises as to wliether this sufficiently
charges the commission of an offense. The general rule is that
in charging an offense some definite time must be stated in order
that the accused may properly prepare his defense. For the
purpose of extradition all of the papers are to be given a liberal
construction.

Where, under the Unvs of the demanding state, it is not neces
sary that the indictment state the time of the offense, the failure
to state it does not render the papers objectionable in extradi
tion proceedings. Ex parie Coleman, 113 S. W. 17, 53 Tex Cr
93.
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See. 129, Carroll's Ky. Codes (ci-iminal) (6th ed. 1919) pro
vides :

"The statement in the indictment, as to the time at which the
offense was committed, is not material further than as a state
ment that it was committed before the time of finding the indict
ment, unless the time be a material ingredient in the offense.

Under this provision it has been specifically held that a state
ment of the time" exactly the same as it was stated in the indict
ment here in question is sufficient. Jones v. Commomvcalth,
1 Bush (64 Ky.) 34; Vowells v. Commonwealth, 84 Ky. 52;
Fanstre v. CommomvcaWi, 92 Ky. 34, 17 S. AY. 189.
' In view of these authorities it is my opinion that the state
ment of the time in this indictment is sufficient, and that the
requisition should be honored.
AVWG

Agriculture—BahcocJi Test—Weights and Measures—Cream
Te.sf—Legal test of cream can be made only with eightecn-gram
sample.

Accurate nine-gram weight used for testing cream may not
be destroyed, seized, or condemned on accomit of such use.

December 7, 1922.

Honorable J. Q. Emery,
Dairy and Food Commissioner.

In your letter Of November 29 you ask for an interpretation
of sec. 1494(m, Stats., relating to the standard unit for testing
cream, and you ask specifically:

1 "Does the law require that the .sample of cream to be
tested weigh eight grams or can a subdivision of eighteen grams
be used, for example, nine grains and the result doubled!
2 "When scales accompanied with a nine-gram and an

eiehteen-<-rara weight for the testing of cream under the terms
of this section are tested by the sealers of weights and measures,
should the nine-gram weight be condemned or seale<l?

Subsee. 1, sec. 1494fm, Stats., provides as follows:

"In the use of the Babcock test, the standard milk measures
or pipettes shall have a capacity of seventeen and six-tenths
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cubic centimeters, and the standard test tubes or bottles for
milk shall have a capacity of two cubic centimeters for each ten
per cent marked on the necks thereof; cream shall be tested
by weight and tlie standard unit for testing sliall be eighteen
grams, and it is hereby made a misdemeanor to use any other
standards of milk or cream measure where milk or cream is
purchased by or furnished to creameries or cheese factories and
where the value of said milk or cream is determined by the per
cent of butter fat contained in the same, or wherever the value
of milk or cream is determined by the per cent of butter fat
contained in the same by the Babcock test."

In answering your first question, it is necessary to copstrue
the above quoted statute.

Did the legi.slature intend that eighteen grams of cream be
actually used for testing, or that some fractional part might be
used and then the result thus obtained multiplied so as to com
pute the result on the basis of the standard unit of eighteen
grams ?

The reasoning used in an opinion rendered you on December
12, 1913, reported in It Op. Atty. Gen. 856, is helpful in con
struing the statute. It was there assumed that the per cent of
error occurring when nine grams of cream was used in a nine-
gram bottle is double what it would be if eighteen grams- were
used in an eighteen-gram bottle.
In construing the act in question and attempting to arrive at

the legislative intent, we assume that fact to have been in the
legislative mind.

If the language of the act bo construed to permit the use of
a nine-gram unit for making the test, the same logic would per
mit the use of a six-, three-, two-, or one-gram bulk for testing
purposes.

It seems fair to assume that if the legislature intended to
permit the ii.se of nine grams or any other smaller quantity than
eighteen grams some language indicating such intent would have
been used. If the per cent of error is greater when the smaller
quantity is used, it would seem reasonable to impute to the legis
lature the intent to select, for testing purposes, such a quantity
as would, consistent with convenience and within reason, reduce
the per cent of error to a minimum. It is fair to assume that
the legislature thought eighteen grams was the proper quantity
for a cream test.
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I am told that there are some strong arguments current among

the users of testing machines in favor of using the nine-gram^
rather than the eighteen-gram bulk. If such is the case, it is

then a proper matter to engage legislative attention. As th^
law now stands, I am of the opinion that a legal test of creairl

can be made only with an eighteen-gram sample.

Turning, now, to your second question: It was held in the

opinion of this department above referred to that nine-gram
cream test bottles should be condemned. Your inquiry carries

us a step farther and raises the question of whether a nine-gram

weight found with an eighteen-gram weight in connection with
a weighing device for the testing of cream should be condemned
by the sealer of weights and measures.

Tlie powers and duties of a sealer of weights and measures
seems to be fixed by subsec. 1, sec. 1661, and by sec. 1662, Stats.
Among those duties is the power "to inspect, test, try, and
ascertain if they are correct, all weights, scales, beams, measures

of every kind * * * for measurement # * *_"

Sec..4, sec. 1661, provides, in substance, that when the sealer
compares weights and measures and finds that they correspond
or if he causes them to correspond with the standards in his pos

session, then he shall seal or mark the same in a manner that
indicates his approval. If he finds incorrect weights and meas

ures, which cannot be corrected or reported, he shall condemn
and seize them and may destroy them.
If the nine-gram weight wlien compared with the standards

in possession of the sealer and with the regulations issued by the
state superintendent of weights and measures is an accurate
nine-gram weight, the sealer would have no authority to seize!

or destroy the weight. The fact that said nine-gram weight is|
found with the weighing device is not conclusive that it is being ■

used for an illegal purpose, and I know of no authority for its'
destruction, seizure and condemnation under the circumstances;

stated. I
However, as a practical method of enforcing the law I would;

suggest that the sealer should seal or mark the eighteen-gram'

weight as approved and mark the nine-gram weight not to be:
used for testing cream. This marking is without statutory,
authority but I do not see that the ii.ser could make complaint!
under the circumstances.

JFB 1
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Banks and Banking—Corporations—Land Mortgage Associa

tions—Usury—Articles of organization of corporation formed
under sees. 2024—100 to 2024—146, inclusive, considered.

Provision for penalty of 10% per annum on overdue payments
is usurious; only penalty that may be imposed, in view of sec.

2024—^129, is one in form of increased interest.

Under subsec. (4), sec. 2024—155, notes and securities taken

by land mortgage association for financing clearing of lands,
may be deposited with state treasurer as security for payment
of bonds issued by it.

Honorable Marshall Cousins,

Commissioner of Banking.

December 11, 1922.

I have examined and return herewith the proposed articles of
organization and by-laws of the Madison Land Mortgage Asso
ciation sent me in your letter of December 8.

The articles recite that the signers have associated for the
purpose of forming a land mortgage a-ssociation and becoming
incorporated upon the terms and conditions and subject to the
liability prescribed by .sees. 2024—100 to 2024—140, inclusive,
"Wis, Stats., and for purchasing and using land clearing liens
prescribed by sec. 2024—155, Stats.

Subsec. (4), sec. 2024—155, provides in part:

"Corporations may be formed under and subject to the pro
visions of sections 2024—100 to 2024—149, inclusive, for the
purpo.se of purchasing the liens herein provided for, together
with any notes, debentures and other forms of security and evi
dences of indebtedne.ss, executed in connection with such liens
and land clearing contracts and to use the same as security for
the payment of bonds, debentures or other forms of indebtedness
issued by such corporation in financing the clearing of lands
against which .such liens are filed."

Sees. 2024—ICQ to 2024—146, inclusive, relate to the incor
poration of land mortgage associations. Sec. 2024—103 pre
scribes what the articles of organization shall contain. The

articles submitted contain everything that is required by tlie
section la.st metitioued. Article V of the articles of organization
and sec. I of art. II of the by-laws each names December 16,
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1922, as the date of the first annual meeting. This, of course,

should be changed so that there will be ample time to give ten
days' notice of such meeting after the articles have been ap

proved and before the date of the meeting itself.

Sec. II, article III of the by-laws provides for the election of
two trustees to liold office until the annual meeting in 1923, two
for the term ending at the annual meeting in 1924 and three
whose term of office will e.xpire at the annual meeting in 1924.
This latter is evidently a tyx)ographical error and it should be
"whose term of office will expire at the annual meeting in 1925."

Sec. V, article XI, of the by-laws, provides for a penalty of

ten per cent per annum on aU overdue payments, such penalties
to be added to the amount of the indebtedness to the association.

In my opinion this provision is not valid. I do not find any
thing in the statute authorizing a penalty of that amount. Sec.

2024—114 provides in part that the corporation shall have the
power to enact by-laws not inconsistent with the law and subject

to the approval of the commissioner of banking and in such
by-laws may be provided:

" (4) Penalties which may be affixed for default in the pay
ment of principal or interest."

If a penalty of ten per cent be inflicted, the debtor would be
paying a higher rate of interest than is allowed by our statutes

with reference to the interest that may be charged, and such a

contract would probably be held to be usurious.
Sec. 2024—129, Stats., provides:

"Whenever any loan is called in and the boiTOwer shall fail
to pay the principal and interest due to tlie association as re
quired by law ajid the notices given him, the land mortgage
association may then foreclose upon the mortgaged premises as
for a past due loan. But in no case shall a borrower be liable
for a sum greater than the amount of the unpaid portions of the
loan with any accretions of interest thereon and expenses inci
dental to the collection thereof."

At first blush it would seem as though the second .sentence in

that section is inconsistent with the provisions of sec. 2024—114
with reference to the imposition of penalties for default in pay

ments of principal or interest. It is a well-known canon of
statutory construction that all of the provisions of a law are to
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be construed together, and, if the language will bear such con
struction, are to be so construed as to give force and effect to
every provision. It is my opinion that the court would con

strue the penalty provision as authorizing only the imposition
of a higher interest rate upon installments of principal and in

terest that are past due than that cluirged upon such install

ments up to the date they became due. That is, the corporation

may provide in its by-laws that any payments of principal or
interest not paid when due shall draw interest at a rate not to

exceed ten per cent per annum. The provision for increased

interest upon such past due installments should also form a part
of the agreement between the corporation and the borrower. So
construed, both sections are given force and effect and are not

inconsistent. The provision in the by-laws of this corporation
would seem to be in violation of sec. 2024—129, as well as in
violation of the provisions of sec. 2024—114.

Article XIII provides that a copy of each note and mortgage
executed to the association shall be kept on file by the association
and that such copy shall have printed thereon the word "dupli
cate." This provision should be changed so as to provide for a
duplicate of each note and mortgage being kept on file, or else
should be changed so as .to provide that the one so kept should
have printed thereon the word '' copy.'' The two words '' copy''
and "duplicate" do not mean the same thing.
Par. (5), subsec. 2, see. 2024—114, provides that the by-laws

may provide:

'' The nature of. the evidence of title which must be furnished
by a prospective borrower.and the method in which such title
may be approved."

I do not find any such provision in these by-laws. While the
statute does not say that such a provision shall be included in
the by-laws, it seems to me that the commissioner might well
require such a provision therein.
Par. (7), subsec. 2, sec. 2024—114 provides that the by-laws

may provide:

"The number of stockholders who shall constitute a quorum
at any general or special meeting and the number of trustees and
the number of.members of the auditing and loan committees."
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These by-laws do not state the number of stockholders who

shall constitute a quorum, nor the number of members of the
auditing and loan committees. In the absence of any other pro

vision a majority of all of the stockholders would constitute a
quorum. Probably the number of members of the auditing com
mittee may be determined by the incorporators at the first an

nual meeting and annually thereafter by the stockholders at
each annual meeting.

Sec. 2024—108 provides for the election of such auditing com
mittee but does not prescribe the number that shall constitute
such committee.

Sec. 2024—105 provides that the trustees shall elect from
among their members a committee on loans consisting of three
or five members as they shall determine. This quite clearly con
templates that the trustees may determine at each annual meet
ing of the trustees the number to constitute this particular com
mittee.

In view of the provisions of subsec. (4), sec. 2024—155 that
the notes, debentures and other forms of security and evidences
of indebtedness may be used as security for the payment of
bonds, debentures or other forms of indebtedness issued by such
corporation in financing the clearing of lands against which such
liens are filed, and the further provision that corporations may
be formed under the provisions of sees. 2024—100 to see. 2024—
146, inclusive, for the purpose of purchasing such liens, it is my
opinion that a corporation so formed may deposit with the state
treasurer the notes, debentures and evidences of indebtedness

as security for the iiayment of bonds, etc., to be issued by it,

substantially as provided in sec. 2024—133 for the deposit with
the state treasurer of the notes and mortgages taken or pur

chased by a land mortgage'association as security for bonds
issued by it.

WWG
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Courts—Public, Health—Nuisances—Action to abate nuisance

may be commenced by attorney general in his own name or by

private citizen on leave of circuit judge.

Practice has been for district attorney to attend to trial of
such cases in trial court.

December 11,1922.
Orrin H. Larrabee,

District Attorney,
Chippewa Falls, Wisconsin.

In your recent letter you submit two sets of facts which, in
both cases, unquestionably show that a public nuisance is being
maintained, under subsec. (22), sec. 1543, for having intoxicat
ing liquors in possession on the premises where a soft drink par
lor is conducted, and you inquire:

1. "Mu.st an action be started to abate the nuisance under
sec. SlSOfi upon relation of the attorney general or has the dis
trict attorney authority to .start them?

2. ''Is it necessary to prove that some individual has been
damaged by reason of the maintenance of the nuisance?"

Under sec. 3180«, a suit to abate any action to enjoin a piAlic
nuisance may be commenced and prosecuted in the circuit court
of the county in which the alleged nuisance exists, in the name
of the state, either by the attorney general, upon his own infor
mation or upon the relation of a private individual having first
obtained leave from said court to commence and prosecute the
same.

The practice has been for the district attorney to start the
action on leave of the circuit court of the county, and to prose
cute the same. See State ex rel. McKay v. Randall, 166 Wis.
573.

In answer to your second question, I will say that it is not
necessary to prove damages, for the statute defines the public
nuisance here under consideration and also provides a method
of procedure for abating the same. The existence or nonex-
istence of individual damages is not a necessary element to
consider.

JEM
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4'm
Elections—Special Elections—Puhlic Officers—Sheriff—In-

cumbent of office of county sheriff who receives highest vote for
that office at general election held during his term is disquali
fied by constitution from taking office for ensuing term.

This results in failure to choose county officer at general elec
tion within meaning of see. 7.02 (1), Stats., and vacancy would
result on first day of ensuing term if no special election is held.

It is duty of county clerk to call special election pursuant
to and within time prescribed in sec. 7.02 (1), to fill anticipated
vacancy, and such election is lawful.
Where no such election is held resulting in election of sheriff,

incumbent holds over by virtue of his election for present term
until governor appoints his 'successor, which he has authority to
do immediately after commencement of new term, his appointee
holding under art. VI, sec. 4, Const., for remainder of unexpired
term and until his successor is elected and has qualified.

December 12, 1922.

A. F. Murphy,

District Attorney,
Marinette, AVisconsin.

You ask whether, in my opinion, a special election may law
fully be held on December 23, 1922, to choose a county officer
in Marinette county under the following circumstances.

''JoLi H. Doberstein at the November election in 19^ was
elected sheriff of Marinette county, the duties of which office he
assumed on the first Monday of January, 1921. He has since
held the office of sheriff of Marinette county and was such in
September and November, 1922. He received the Republican
nomination for sheriff at the September, 1922, primaries and i^-
ceived the highest number of votes for sheriff* at the election held
on November 7. 1922. On November 14, 1922, after the county
board (admittedly without jurisdiction) passed a resolution m-
strueting the county clerk to order a special election for the
office of sheriff, the county clerk prepared and filed an order
callino- the special election. He immediately published notices
of a primary to be held December 9, 1922, and a special elec
tion to be held December 23, 1922. Sec. 5.25, Stats., provides
that a primary election must be held in every case where a
special election is ordered and that the primary election must
be held fourteen days before the special election."
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Sec. 4, article VI, "VVis. Const., in part provides:

"Sheriffs * * * shall be chosen by the electors of the
respective counties once in every two years. Sheriffs shall hold
no otlicr office, and be ineligible for two years next succeeding
the terniinatioji of tlieir offices; * * * All vacancies shall
be filled by appointment, and the person appointed to fill a
vacancy shall hold only for the unexpired portion of the term to
wliich he shall be appointed and until his successor shall be
elected and qualified."

It is obvious that this constitutional provision disqualifies
Doberstein, the present incumbent, who received the highest
number of votes for the office of sheriff at the November, 1922,
election, from taking the office of sheriff for the term beginning
on the first Monday of January, 1923, by virtue of the last
election.

See opinion of the attorney general to the district attorney
of Waushara coimty, under date of June 19, 1922,* in which it
was said that in the event the constitutional amendment, to
permit sheriffs to succeed themselves, submitted to the voters
pursuant to ch. 437, Laws of 1921, failed of adoption, sheriffs
holding such office for the term preceding the first Monday of
January, 1923, would be ineligible to succeed themselves, even
though they received a majority of the votes cast in the Novem
ber, 1922, election.

In an opinion rendered to the district attorney of Dodge
county on November 22, 1922, t I stated that the person receiving
the second highest number of votes for the office of sheriff at the
November election was not thereby elected, citing State ex rel.
Dunnivfj v. Giles, 2 Pinn. 166, and State ex rel Off v. Synith,
14 Wis. 497.

In the opinion last referred to, I said that while incumbents of
the office of sheriff who received the highest number of votes at
the November election for the term beginning on the first Mon
day of January, 1923, would take no rights from that elec
tion, they would, nevertheless, by virtue of their election at the
prior term, which began on the first Monday of January, 1921,
hold over in the office of sheriff until their successors were law
fully chosen. As stated in the opinion last referred to, the pro
posal to amend the constitution was defeated in the November

* Page 457 of this volume.
tPage 864 of this volume.
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election, as has been determined by the state board of can
vassers and made of record in the office of the secretary of state.
The question now is as to the method of lawfully choosing the

succe.ssor of the present sheriff. The constitution provides a

method of filling a vacancy in the office of sheriff for the unex-
pired portion of the term. It seems clear from the language

of the above quoted provision of the constitution, as well as the
use of the word "vacancy," that the constitution contemplates
a method of filling an actual vacancy in a term of office which
has already commenced to run. Otherwise, the appointment
would be for a full term and not for the unexpired portion of a
term. The situation in which the constitution makes provision

for the filling of a vacancy will not arise until after the com

mencement of the term beginning on the first Monday of Janu
ary, 1923. Until then there is no vacancy, and there is no un

expired portion of a term to be filled.

Rather, we have a situation in which, because of the ineligibil-

ity of the candidate who received the highest number of votes,
there is a vacancy anticipated, and I believe with you that in
this situation we must be governed by the statute. True, ch. 7,

Stats., is entitled "Elections to fill vacancies," but sec. 7.02

thereof has a special title, to wit, "Special elections in particular

cases,'' and under that specific title -it is provided:

"Special elections in addition to those authorized by section
7.01 may be held in the following eases:
" (1) When there shall have been neglect or failure to choose,

(a), at a general election » • » any county officer, who by
law should have been chosen at such election, # *
" (2) When the right of office of a person elected to either of

the offices mentioned in paragraph (1) shall cease before the
commencement of the term of office for which he shall have been
elected."

The statutory provisions above quoted are to be read in con
nection with the particular title of the section dealing with
particular cases, and that title controls rather than the chapter
title which is general in scope.

Under our opinion of June 19, Doberstein was a legal candi
date for the office of sheriff at the primary and last general
elections and, if the people at that election had ratified and ap
proved the amendment to the constitution, he would be eligible
to succeed himself and would be entitled to take the term of
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office of sheriff on the first Monday of January, 1923.
As is well stated in your request for an opinion, quoting our

supreme court in the case of State ex rcl. Scliomer v. Vafideii-
herg, 164 Wis. 628,

"It is not necessary to tlie validity of an election that the
person voted for should be then eligible to hold the office, if
the electors in good faith believed he was and voted for him with
that understanding, and the fact that he could not qualify would
merely affect his right to hold the office after the election."

It can hardly be argued that there was any neglect on the part
of the electors to choose a county sheriff, because they made a
good faith attempt to do so. At any rate, regardless of good
faith, an effort was made to elect a county sheriff. I agree with
you that the legislature in putting into sec. 7.02 the words "neg
lect or failure to choose'' meant to cover two situations, the one
as you have said

"where there was a nonperformance of duty as where they did
not vote for an officer at all, which would be neglect to choose an
officer, and the other, where there was a failure to choose an
officer, or, in other words, where there was an unsuccessful at
tempt to choose an officer because tliey voted for a candidate
who was ineligible. In other words, the giving of the majority
to Doberstein, who was ineligible, was the result of an action
indicating earnest effort and an unsuccessful attempt to choose
an officer, 19 Oyc. 308-309, Words and Phrases, Vol. 3, p. 2646."

It is very true that the voters of Marinette eovuity gave a
majority to a candidate for the office of sheiuff, but they did not
thereby choose a county officer; though it may be said that they
elected a candidate they had not elected a county officer. There
was a failure to elect a county officer because of the ineligibility
of the candidate who received the votes of the majority of the

electors, and I think your situation comes squarely within the
provision of sec. 7.02 (1), Stats., in that there has been a failure

to choose at a general election a county officer who by the law
should have been chosen at such election.

I think your case falls with the first subsection of sec. 7.02,
rather than within the second, i. e.,

'' When the right of office of a person elected * * # shaU
cease before the commencement of the term of office for which he

shall have been elected."
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In the instant case it may be argued Doberstein never obtained
any right of office to the term commencing on the first Monday

of January, 1923; that it has not ceased because it never began,

but if it -were not for the special provision, whiah I think covers
your situation, to wit, sec. 7.02 (1), a court might be justified
in upholding a special election in this instance, as authorized by

the second subsection of see. 7.02, because unquestionably the
intent of the constitution and the statutes is that the people
shall elect their owii officers.

This is the basic principle which should not be lost sight of,
"the right of the people to choose their county officers."
Throughout the constitution and the statutes this right seems
to be jealously guarded and special provision is made for its
exercise in particular cases where the people were unable to
exercise the fundamental right to govern themselves through
regular elections in the regular manner. This principle is so
important that a court would be justified in resorting to a con
struction that would save the right of the people, but in my
opinion, the provisions of sec. 7.02 (1) are plain and need no
construction. They cover a situation such as you have detailed
as existing in Marinettc county at the present time, and I think
you have correctly advised your county clerk when you gave
him your opinion that his ordering a special election on Novem
ber 14 was a perfectly legal act in all respects, and I agree with
you that should the matter be tested in a court action, the court
will sustain the validity of such a special election.

Respecting objections raised to the holding of this special elec
tion: (1) that as a ministerial officer, the county clerk has no
right to interpret sec. 7.02 as governing the present situation
and that in so doing, he is exercising a judicial function, not
given liim as a ministerial officer; (2) that it is first necessary to
have a judicial determination of whether the present situation
is controlled by sec. 7.02. I agree with you that these objections
are untenable. A ministerial officer must interpret a statute at

his peril and his duty in the present case is clearly defined as
you have outlined it to him. Nor is there any merit to the con
tention that the county clerk cannot know that the proposed
amendment to the constitution failed of adoption. The sheriff
is presumed to know the constitution. The constitution makes
Doberstein ineligible and, before the county clerk can assume
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his eligibility, the burden is upon those claiming that he is
eligible to show that the constitution has been modified.
I think, also, that the county clerk in taking notice that the

constitutional amendment failed of adoption is not exercising a
judicial function. Necessity may, and often does, exist for the
ascertainment from personal knowledge, or from information
derived from other sources, by a ministerial officer, of facts and
conditions upon the existence and fulfillment of which the per

formance of an official act becomes a clear and specific duty, and
such necessity does not operate to convert the act into one judi

cial in its nature. See Meehem on Public Officers, sec. 658,
p. 442.

The county clerk had a right, and it was his duty to take

cognizance of the fact that the voters of Marinette county had
failed to elect a county sheriff at the last general election, be-
couse of Doberstein's ineligibility due to the continued existence
of the constitutional provision quoted at the beginning of tliis
opinion, and that the statutes prescribed a duty upon him to
call a special election.

True, the language of tlie statute is permissive in form when

it provides that "special elections * * * njay be held in the
following cases," but, where public rights or interests are in
volved, permissive language used in granting authority to a pub
lic officer must be construed as a mandatory direction to perform
a duty. Brawley v. 92 Wis. 672.

Both you and your county clerk have acted with commendable

promptness. Had you failed to do so, a special election could
not now be held to fill the anticipated vacancy that would other
wise occur on the first Monday of January, 1923, for a special
election may not be held after the commencement of the term to

effectively elect a sheriff. The moment that the term com
mences to run, the governor, under the constitution, has an un
questioned right to appoint a sheriff for the uncxpired portion
of the term. Manifestly, if the county clerk ordered a special
election to be held some time in January, a vacancy would occur
before the election, to be filled under the constitution by appoint
ment of the governor.

I mention this because of the intimation in your letter that
even if an appointment were made by the governor, a special
election might still be held and that the governor's appointee
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would hold only until the election. I have heretofore advised
officers of other counties in which a similar situation exists, who

have asked for any advice on the subject, that the proper method

of filling the office of sheriff is by special election, but such spe
cial election would have to be held not less than thirty-five days
after the same was ordered by the county clerk and prior to the

first Monday of January, 1923 j' otherwise, the right to choose
a sheriff at a special election would be lost; the incumbent would
hold over until the governor appointed a successor to fill the un-
expired portion of the term.

I cannot refrain from complimenting you upon the form of
your request for an opinion, in which you have given a careful
statement of the facts, your own conclusion of the law, and the
authorities upon which you based the same. This is the proper
method and the one that the statute contemplates a district at

torney should adopt in consulting and advising with the attorney
general.

WJM

Contracts—Liens—Public Improvements—Sees. 3327a and
3347d(Z give separate and independent remedies to subcontractor
on public work: under former, remedy is extinguished after one
year from completion and acceptance of work; under latter, six-
year statute of limitation (sec. 4222 (4)) seems to apply; moneys
withheld pursuant to notice provided for should not be paid to
principal contractor without subcontractor's consent, unless or
dered by court, until .such limitation has run.

December 13, 1922.

Highway Commission.

Attention Mr. K. E. Kurtenacker^ Chief Accountant.

In your letter of December 8 you state that a federal-state
aid highway project was let to a certain principal contractor
by the st<ate highway commission, on July 31, 1920; that the work
under such contract was completed and final acceptance made on
October 21, 1921; tliat prior to the final acceptance and payment
to the principal contractor a subcontractor gave notice (pre
sumably under the provisions of see. 3347dJ, Stats.) to the high-
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way eommission of his claim against the principal contractor

for work on said project; that the principal contractor disputed
the claim of such subcontractor; that in making settlement with
the principal contractor the commission withheld the amount of

such subcontractor's claim and still retains the money; that no
action has been brought by such subcontractor against the prin

cipal contractor or the surety on his bond, as might have been
done under tlic provisions of sec. 3327tf, Stats.; that more than

one year has elapsed since the completion and acceptance of the
work; that the principal contractor now makes demand upon the

commission for said balance so retained.

You inquire whether the commission may pay said balance
over to the principal contractor without liability to the subcon
tractor.

I think it would be unsafe for the commission to pay said bal

ance to the principal contractor at this time without the con
sent and release of the subcontractor. In my opinion, the two
sees., 3327a and 3347dd provide separate and independent reme

dies, and that a subcontractor may pursue either or both. More

than a year having elapsed since the acceptance of the work

under the contract, he cannot now pursue the remedy of suit in
his own name against the principal contractor and the sureties

upon the latter's bond, as provided in see 3327a. But sec.

SMlcld, providing for a notice by any person furnishing labor
or material to a contractor for public improvements and giving
a lien on the money, bonds or warrants due or to become due

such contractor for such improvements, requires the public
officer (including the highway commission) so notified, to

"withhold a sufficient amount to pay such claim until it is ad
mitted or by law established, and thereupon to pay the amount
thereof"

to the person giving the notice, and makes any such officer violat
ing the statute liable on his official bond to the person serving
such notice for the damage resulting from such violation.

Subsec. 3, sec. 3347dd, reads a.s follows:

"In any ease where the contractor shall dispute the claim of
the laborers or materialmen the right to a lien and to the moneys
in the hands of the officer shall bo determined by equitable action
in the circuit court of the proper county."
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There is no liniitatioii in this statute upon the time within
which such an action shall be brought, and I think the only

limitation upon the time of bringing such an action by the sub

contractor is that contained in subsec. (4), sec. 4222, which is

the six-year statute of limitations.
In the instant case the notice of lien has been given; the prin

cipal contractoi- disputes the claim; the claim has therefore not
been "admitted or by law established," so you cannot pay the

amount to the subcontractor, but neither can you pay it to the

principal contractor, because no action has been brought by
either party to the claim to determine its validity. Until that
has been done, unless the subcontractor releases his claim and
consents to the payment to the principal contractor, it seems to
me that you are required to hold the amount withlield by you
under the notice until the expiration of six years from the time

the claim of the subcontractor accrued.

The principal contractor has as much right to bring the equit
able action referred to in suhsee. 3 as the subcontractor. He

may demand of the subcontractor that the latter release his. claim
and consent to the payment of the amount withheld by you, and

on his refusal so to do may bring an action against the sub
contractor to have the latter's right to a lien and to the moneys

in your hands determined; and if the court determines the sub
contractor has no such right, judgment would go against the
subcontractor, probably with costs. Upon such determination
you would pay the amount withheld by you in accordance with
the judgment rendered by the court.
FEE

Counties—Taxation—llleyal Taxes—County clerk, county
treasurer and district attorney, acting for county under pro

visions of sec. 75.60, Stats., have authority to compromise claimed
illegal special improvement taxes, as well as general taxes, re
turned delinquent.

C. F. Morris, December 13, 1922.
District Attorney,

Washburn, Wisconsin.

I have had under consideration your request for advice as
to whether the county clerk, county treasurer and district at-
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torney of a county have authority, acting under the provisions of
sec. 75.60, Stats., to eompi'omise a special improvement tax
which has been returned delinquent to the county treasurer.

I am of the opinion that no distinction is intended to be made
between general taxes and special improvement taxes in this
statute, and that the same authority exists to eoinprnmise spe
cial taxes as to compromise general taxes. The language of the
statute is:

"If it shall appear from any tax roll or tax proceeding that
any sum of money is due from any person or is charged against
any lands or other property, and such taxes have been returned
as delinquent to the county treasurer of the proper county, and
such person or the owner of the lands or property so charged
with such taxes shall claim such taxes to be illegal for any cause
the county treasurer, county clerk and district attorjiey of such
county may, if they shall deem that there is reasonable cause to
believe such taxes illegal, compromise with such person or owner
and receive in lieu of the whole tax so appearing due or charged
as aforesaid such part thereof as the said county treasurer,
county clerk and district attorney, or a majority of them, shall
determine to be equitable and for the best interest of such
county.''

It is weU settled that special assessments returned delinquent
are credited to the municipality returning them, and that the

amounts thereof when collected by the county treasurer belong
to the county. Sheboygan v. Sheboygan, 54 "Wis. 415; State

ex rel. State v. Kotecki, 156 Wis. 278.

The three officers named in the statute act for the county in
effecting the compromise of a claimed illegal tax returned de--
linquent, whether the same is a general tax or a special tax.
FEE
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Fish and Game—Bough Fish—Conservation commission may

remove rough fish by seine only from Dead Lake whenever com
mission finds that such fish are harmful to fish therein.

December 14, 1922.

Conservation Commission.

Attention of R. S. Scheibel, Secretary.

Sec. 29.62 authorizes your comraission

"to take rough fish by seines only, or cause the same to be so
taken, from any of the inland waters of this state, other than
those specified in subsection (2), whenever it shall find that such
fish are detrimental to, retard the propagation of, or destroy
game fish therein."

Subsee. (2) reads:

"The authority granted to the commission by subsection (1)
does not extend to * the Mississippi river, Lake Pepin,
Lake St. Croix, and the lakes, bays, bayous and sloughs tributary
thereto and coiinected therewith; and any stream or river flow
ing into the Mississippi river, within a distance of forty miles
above the mouth of such stream or river."

You advise me in your letter of December 14 that Dead Lake
is connected with the Chippewa river and within forty miles of
its mouth, and you desire my opinion as to whether that body
of water is embraced within those enumerated in subsec. (2) of
the statute in question—in other words, whether you are pro
hibited from removing rough fish therefrom, pursuant to the
statute.

The Mississippi river, Lake Pepin and Lake St. Croix con
stitute one body of water. The so-called lakes Pepin and St.
Croix are mere widenings of the stream, so that in describing the
Mississippi river.as "the Mississippi river. Lake Pepin and Lake
St. Croix" the legislature merely adopted the local names of
the same streams at particular points. The phrase, "and the
lakes, bays, bayous and sloughs tributary thereto and connected
therewith" includes all such that are tributary to the Mississippi
river described in the statutes as "the Mississippi river. Lake
Pepin and Lake St. Croix."

Since the legislature carefully enumerated lakes, bays, bayous
and sloughs, as well as the lower forty miles of streams and

50
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rivers flowing into the Mississippi river, as being not included
in the grant of authority under consideration, I have no doubt
that it did not intend to include within the exemption from your
authority lakes, bays, bayous and sloughs which are tributaiy
to or connected with streams that flow into the Mississippi
river, even though such are found within forty miles of the
mouth thereof.

It is my opinion that your commission is authorized to remove
rough fish by moans of seine only, or cause the same to be so
taken from Dead Lake whenevei' you find that such, fish are
detrimental to, retard the propagation of, or destroy, game fish
in Dead Lake.

WJM

Education—Teachcn' Retirement Act—Teachers in Stout in

stitute, employed iiiuler lerms of certain resolutions, were em
ployed under contract subsequent to July 7, 1921, and are not
exempt from deductions made without their consent.

December 14, 1922.
R. E. Loveland, Secretary,

Pubtic. School Retirement Board.

You ask to be advised whether certain teachers in the Stout
institute are to be considered as still employed under prior eon-
tract in accordance with sec. 42.42, subsec. (1).
I have examined the letter of the acting president of Stout

institute and transcrii^t of the minutes of meetings of the board
of trustees from August 25, 1917, to April 25, 1922, submitted
with your inquiry.
I note from the acting ptesident's letter,

"I believe the.se re.solutions cover the various contracts which
are continuing and which form the basis for canying some of
our teachers on the jiayroll now without making deductions for
the retirement fund."

The statute involved is sec. 42.42;

"Information to retirement board. (1) PRIOR CON
TRACTS. Every contract of employment as a teacher made
after the taking cft'ect of this act shall specify that it is subject
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to the provisions of the state retirement law, and give the date
of the birth of tlie teacher, and such other information as the re
tirement board having jurisdiction may require for the identifi
cation of the teacher. In any case when such contract was made
before the taking effect of this act no deduction without the con
sent of the teacher shall be made in excess of the deduction au
thorized when the contract was made."

This act by its terms became effective upon passage and pub
lication, the date of publication being July 7, 1921. Any con
tract entered into subsequent to July 7, 1921, is subject to the
provisions of the act and the consent of the teacher is not re
quired to the deductions therein provided.

Sec. 41.25, Stats., provides that the board of trustees of Stout
institute shall have power:

"(2) To appoint a president of the institute and other of
ficers, teachers and assistants, to fix the salary of each person so
a]ipointcd or employed and to prescribe their several duties; to
remove at pleasure any^ president, other officer, teacher, assistant
or person from an.y office or employment in connection with the
institute."

Nowhere in the minutes submitted does it appear that the
trustees ever delegated to President Harvey authority to employ
a teacher for longer than the ensuing year. Illustrative of the
practice are the following excerpts:

"Sept. 21. J!)J.7—Resolved that President Harvey be author
ized by the board to contract with Miss M— for the ensuing year
at a salary of $1,400, and for the payment of $100 additional at
the end of the year if there are funds available to pay increases
provided for by the action of the board at its last meeting."

"Jiilij 25, 1918—1 submit lu-rewith a list of teachers recom
mended for the currca# pcnr * *•'

It was moved and seconded that the above report and recom
mendations of President liarvey be accepted and approved.

"Octoher 29, 1918—President Harvey stated that at the last
meeting of the board hse had recommended a list of teachers and
emploves for the/ircseut year."
"March 18, 1919 * « * i recommend that authority be

given to the president to engage and enter into contracts with
teachers on behalf of the board for the ensuing year * *

The motion to adopt the report was unanimously carried.

"October 25, 1919—U was moved by Mr. Comings and sec
onded by Mr. Konop that President Harvey be authorized to
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employ such additional teachers as may be needed at Stout In
stitute.

"Motion unanimously carried."
"May 20, 1920—* * * At the end of the report (President

Harvey) he attached a 'List of teachers for Stout Institute Fac
ulty for 1919-1920, with Salaries'."

Upon motion the report and recommendations of the president
■were unanimously approved.

"December 4, 1920—President Harvey presented the budget
estimates of expenditures of Stout institute for the years 1921-22
and 1922-23. * *

It was moved and carried that the budget he approved as sub
mitted.

The budget itself has not been submitted, but even though it
contained a proposed list of teachers and estimated salaries any
inference that it was intended as an authorization for their em
ploy during those years is negatived by the minutes of meeting
on April 21, 1921:

"Resolved, that the president of Stout institute be and is
hereby authorized to contract with teachers and other employes
of the Stout institute for the ensuing year on terms that shall
keep within the budget estimate for salaries and wages, and that
in case of vacancies occurring at any time during the year, he be
authorized to hll the same without increase of salary unless such
increase be authorized by the executive committee of the board."

Upon motion the resolution was unanimously adopted.
"April 23, 1922—* * * That President Harvey be author

ized to enter into contracts with persons to be employed by Stout
institute during the school year 1922-23, to fill such vacancies
as may occur during the year, such authorization to cover mem
bers of the faculty * *

Motion unanimously carried.
It will be noted that in every re.solution granting authority to

President Harvey, save only the one offered by Mr. Comings on
October. 25, 1919, the authority was definitely limited to the em
ployment of teachers for the ensuing or current year. So uni
form was that custom and practice that, " with the exception
noted, clearly no contract was ever authorized for more than the
current or ensuing year, and, therefore, with the- exception here-
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inafter noted, the present faculty of Stout institute must be con

sidered as beinff employed under a contract subsequent to July
7, 1921, and not within the provision exempting prior contracts
from deductions, without the consent of tlie teacher, in excess of
the deductions authorized when the contract was made.

In the absence of a showing that President Ilarvey did in fact
between October 25, 1919, and May 20, 1920, pursuant to the
authority granted at the meeting of October 25, 1919, employ
a teacher under a definite contract for a period of more tlian
three years, we need not consider whether the resolution of Mr.
Comings at that meeting did in fact authorize the employment
of teachers for more than the ensuing or current year; a ques

tion which I would not want to determine without further facts

as to the meeting of October 25, 1919, and with reference to any
such contract.

Clearly all other teachers, with the possible exception noted,
if there are such, are to be considered as employed under a con
tract subsequent to July 7, 1921. .
WJM

Taxaiiovr—Tax Certificates—Oowaij treasurer is authorized,
under terms of resolution of county board, to sell and assign tax
certificates.

December 15, 1922.

T. W. Andresen,
District Attorney,

Medford, Wisconsin.

In your letter of December 13 you set forth a 1921 resolution
of the county board by which the county treasurer of Taylor
county is authorized to bid in, in the name of the county, all
lands sold for taxes.

You suggest that the authority of the county treasurer is gov
erned by sec. 75.35, Stats., which provides:

"The county board may, by an order to be entered in its
records prescribing the terms of sale, authorize the county clerk
or the county treasurer to sell and assign the tax certificates held
or owned by the county, and also the county clerk to sell and
convey by quitclaim deed, * * * any such lands for which a
deed has been executed to such county * *



930 Opinions of the Attorney-General

and that inasmuch as the county board entered no such order,
the county treasurer is without authority to sell and assign the
certificates.

It is my opinion that notwithstanding the absence of the order
contemplated in sec. 75.35, Stats., the county treasurer is not
only authorized to sell and assign the certificates, but that it is
his duty to sell and transfer them by assignment to any person
otfering to purchase the same for the amount for which the lands
described therein w^ere sold, with interest thereon at the rate of
fifteen per cent per annum, providing the offer extends to all
certificates in the hands of such treasurer on the same lands.
There are two provisions of law under which the county treas

urer is required to purchase lands sold for taxes, the first, sec.
74.42, Stats.:

"When treasurer to buy. If any tract of land cannot be
sold for the amount of taxes, interest and charges thereon it
shall be passed over for the time being, but shall, before the close
of the sale, be reoffered for sale; and if the same cannot be sold
for the amount aforesaid the county treasurer shall bid off the
same for the county for such amount;''

the second, sec. 74.44, Stats, (as amended by ch. 96, laws of
1921, following decision of Masoii v. Larsen, 169 Wis. 298):

"County may purchase on tax sales. The county board of
any county may authorize and direct the county treasurer to bid
in and become the purchaser of all lands sold for taxes for the
amount of taxes, interest and charges remaining unpaid
thereon."

Your county treasurer has acted under the authority of a reso
lution passed by the county board, as authorized by see. 74.44.
With reference to the sale and assignment of tax certificates, see.
74.46 in part provides:

"(2) Any such certificate may be assigned by the purchaser
by writing his name in blank on the back thereof, and by the
county treasurer or county clerk in like manner, with his official
character added, or any person's interest thereon may be trans
ferred by a written assignment indorsed upon or attached to the
same."

If this were the only provision of law relating to the assign
ment of tax certificates by a county treasurer, I would not re
gard it as authority to your county treasurer to sell and assign
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the tax eertifieates in the present instance. I rather regard the
language just quoted as prescribing the manner of assignment, a
declaration of what is necessary to effect the assignment rather
than authority to the county treasurer to dispose of the same;
but, see. 75.34, Stats., provides:

"Sale of certificates by counties. (1) The several county
treasurers, when no order io the contrary shall have been made
by the county board, shall sell and transfer, by assignment, any
tax certificates held by the county to any person offering to pur
chase the same for the amount for which the land described
therein was sold, with interest thereon at the rate of fifteen per
cent per annum; but every such sale shall include all certificates
in the hands of such treasurer on the same lands.
" (2) No countv board shall, at any session thereof, sell, con

vey or transfer, or order or direct the sale, conveyance or trans
fer of any tax certificates owned or held by the county at less
than the face value thereof unless such board shall have
previously directed the county clerk to give notice of their in
tention so to do bv publication * * *. Any and all sales, con
veyances and transfers of such tax certificates made in violation
of these provisions shall be null and void."

It will be observed from sec. 75.34, Stats., tliat it is the man
datory duty of the county treasurer to sell and transfer tax cer
tificates held by the county, in the manner and under the circum
stances therein set forth unless an order to the contrary shall
have been made by the county board. The resolution submitted
falls far short of an order to the contrary. The "whereas"
recital in the resolution directing the purchase of lands sold for
taxes is nothing more than a declaration that one of the induce
ments for the passage of the resolution was the profit that would
thereby accrue to the county, but the sale under sec. 75.34 is not
inconsistent with the resolution, for a profit does thereby accrue
to the county, and I am of the opinion that the language of sec.
75.34, Stats., evinces a legislative declaration of public policy
that counties shall hold lands sold for taxes no longer than is
necessary to secure the sum specified in the statute, consisting
principally of taxes required for the administration of public
affairs.

WJM
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Optometry—Puhlic Officers—Board of Exaniiners in Opfom-
etry—Board cannot elect officers unless it meets as body; cannot
hold election by mail.

December 15, 1922.
Board of Examiners in Optometry,

Milwaukee, Wisconsin.

I quote in part from your letter of December 13:

"Throe members of the board think that it would be well to
hold an election immediately so that the board might not be
without a secretary when the governor appoints the new member
of the board. As it is dithcult for the members of the board to
leave tlieir homes at this time of year, it would help matters if
we could hold an election by mail."

You desire to be advised whether this can be done legally and
if so, whether there is a particular form to be observed.
The Wisconsin board of examiners in optometry is created by

sec. 1435/ 35, Stats., and in that statute which defines its duties,
it provides:

"4. Said board shall choose at its first meeting and annually
thereafter, one of its members as president and one as secre-
tary *. Said board shall meet at least once every six
month.s at the state capital, and in addition thereto, whenever
and wherever the president and secretary thereof shall call a
meeting. A majorily of said board shall con.stitute a quorum
Ihe secretary of said board shall keep a full record of all the
proceedings thereof, which record shall be at all reasonable times
open, to public inspection."

In no part of the law creating your board, or defining its
duties, can I find any authority for the exercise of the duties
therein prescribed by individual members of the board or by any
number of individual members. In the absence of an expressed
statutory provision that action might be taken when agreeable to
the individual members of the board, it must be presumed that
the board can exercise its functions only as a board and not
through the action of individual members thereof. The part of
the statute above quoted is an indication that this general rule
was the legislative intent in the case of your particular board.
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It is, therefore, my opinion that the hoard cannot elect an of

ficer except it m&et as a board, which precludes the possibility of
an election by mail.

WJM

Banks and Banking—Secured creditor of insolvent state bank
is entitled to same dividends upon his entire claim as though he

had no security, but his dividends will cease when amount re

ceived from them, plus amount realized from his collateral,
equals full amount of his claim. If so provided in note for which
collateral was given, creditor may reimburse himself for ex
pense of collecting collateral before crediting its proceeds upon
note,

December 15, 1922.

Honorable Marshall Cousins,

Commissioner of Banking.

You have asked my opinion as to the proper method of han
dling claims filed by secured creditors against an insolvent bank
which is in your hands for liquidation. The question is whether
the secured creditor shall be permitted to prove his claim for the
full amount without regard to his security, or whether he must
reduce his claim by the value of the collateral, or whether the
claim should be entirely rejected because it is secured.
The rule on this subject in the case of national banks has been

very definitely settled by the supreme court of the United States.
It is to the effect that

"a secured creditor of an insolvent national bank may prove and
receive dividends upon the face of his claim as it stood at the
time of the declaration of insolvency, without crediting either his
collaterals, or collections made therefrom after such declaration,
subject always to the proviso that dividends must cease when, .
from them and from collaterals realized, the claim has been paid
in full." Merrill v. National Bank of Jacksonville, 173 U. S.
131; Aldrich v. Chemical National Bank, 176 V. S. 618. " '

This rule is adopted from the law governing insolvencies and -fii
receiverships in general. The opposite rule is followed in bank
ruptcy practice; but that is by virtue of express provisions of
the federal bankruptcy law.
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There are no decisions in Wisconsin as to the proper methods
to be pursued in this matter in the liquidation of state banks. I
am satisfied, however, tliat tlie rule of the federal courts is the

one to be followed here. Our supreme court, in Corbett v.
Joannes, 12.'5 Wis. 370, 379-382, gave its express sanction to that
rule as applied to an ordinary insolvency and quoted with ap

proval from the Merrill case above cited, pointing oiit also that
the adoption of the contrary rule in .bankruptcy cases was due
to the specific provisions of the baiiki'uptcy act on that subject
and was therefore no guide for other cases. The court made the

broad statement that

"in the administration of a general trust for creditors under
judicial supervision, as in case of a receivership matter or an
assignment for the benefit of creditors," (p. 379),

the rule as above stated should be applied. I see no reason to
doubt that the liquidation of a state bank would be held to come
within the class of cases referred to by the court.

It is my opinion, therefore, that the rule above (pioted from
the decisions of the Ihiited States supreme court is the one to be
followed in the liquidation of banks in Wisconsin.
You also ask whether a secured creditor who has reduced his

collateral to cash should be charged with the entire amount of
cash received upon the collateral or should be permitted to de
duct the expen.se necessarily incurred in collecting the collateral.
Under the rule above quoted, tiic secured creditor is entitled

to collect his collateral and still receive the same dividends upon
his filed claim as though he had no collateral at all; but if and
when the point is reached where the amount realized from his

collateral plus the amount received from his dividends equals his
entire claim, then the payment of dividends to him will cease.
For the purpose of applying this latter portion of.the rule it be
comes material to determine what shall be deemed to be the

amount realized from his collateral—whether it shall be the full

amount, or the full amount less the expense of collection. In the
particular case presented, the note secured by the collateral bears
on its face a provision that in case of nonpayment of the note the
collateral may be sold, and

"after deducting all legal or other costs and expenses for col
lection, sale and delivery,"
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the residue shall be applied toward payment of the note. Thus
by the express language of the note the expense of collecting,
selling or delivering the collateral is to be repaid to the creditor
before anything is to be credited on the note. That agreement is
valid and enforceable and constitutes an integral part of the se
curity held by the creditor. lie should therefore not be deemed
to be fully paid until the proceeds of the collateral, less the ex
pense of collecting it, plus the dividends received by him upon
his claim, have reached the full amount of the claim.
RMH

Corpovutions—Public Utilities—31uiiicipal Corpoi'utions—
Funds derived from income of municipally owned public utility
cannot lawfully be diverted to general fund of municipality un
less they exceed all requirements of plant for operation, main
tenance, depreciation, interest, sinking fund, additions and im
provements.

December 15, 1922.

Railroad Commission.

In your letter of December 9 you state that a certain munici
pally owned water and light plant operating under the direction
and control of a local commission has on hand funds in the
amount of about $40,000, the total of which is required as a de
preciation reserve for maintenance and especially for repairs
that are imminently demanded; that recently the common coun
cil without consulting the water and light commission and with
out any investigation as to whether the funds were required for
operation, maintenance or depreciation, adopted a resolution
transferring $20,000 of this fund into the general fund of the
city. You ask whether the council had authority to make this
transfer without the consent of the water and light comnwssion
of that city.

Sec. 66.06, subsec. (10), Stats., provides that municipally
owned utilities shall be under the entire charge and management
of a board of commissioners who shall

"supervise the operation of the utility under the general control
and supervision of the board or council."
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Par. (d) of the same subsection makes it optional with the city
to permit the funds of the utility plant to be drawn out on order
of the water and light commission alone, without passing
through the regular auditing channels of the city. Whether this
provision has been made in the citj' in question does not appear
from your statement of facts j but in any event, since the statute
places the Avater and light commission under the general control
and supervision of the city council, it would seem that the con
sent of the commission is not a prerequisite to action by the
common council with reference to the fun'ds or management of
the utility. The subordinate body can hardly be heard to object
that its superior failed to consult it before taking any particular
action.

The serious question, however, is Avhether the common council
had any authority under the law to divest the water and light
department of its funds. Sec. 66.06, subsec. (11), par. (c), lays
down a A'ery definite program for the use of the funds derived
from the income of a municipal public utility plant. Such in
come must be used, first, to meet operation, maintenance, depre
ciation, interest and sinking fund requirements, additions and
improA'ements, and other necessary disbursements or indebted
ness; and income in excess of these requirements may be used to
purchase and hold certain kinds of bonds or may be paid into
the general fund of the city. Clearly, there is no authority to
pay income of the utility plant, Avhether current or accumulated,
into the general fund of the city, until the operating, mainte
nance, depreciation, interest and sinking fund requirements have
all been met, together with any requirements there may be for
additions and improvements. If, therefore, the fund of $40,000
liere in question was built up out of income of the plant, the
common council had no authority to place it in the general fund,
for your letter expressly states that the total of this $40,000
accumulation was needed for depreciation reserve and for re
pairs imminently required.

If, hoAvever, the $40,000 fund Avas not built up out of income
of the utility—-if, for example, it Avas simply appropriated by the
council to the utility fund from the general fund—I know of
no statutory obstacle to its being removed from the utility fund
and returned to the general fund. The statute I have just been
referring to relates only to the income of the utility and not to
funds built up from sources other than income. The general
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charter law, sec. 62.12, subsec. (6), prohibits the council from
appropriating, and tlie treasurer from paying out, funds ap
propriated by law to a special purpose, except for that purpose;
but the only fund that is appropriated by law to the payment of
maintenance and depreciation charges of the utility plant is the
fund built up out of income, hence the prohibition in the gen
eral charter does not seem applicable.
The answer to your question therefore seems to me to depend

wholly on the manner in which the $40,000 fund was built up.
If it was built up out of the income of the plant, then I am satis
fied that the payment of the money into the general fund was
illegal, under the facts stated by you, and that the municipal
officers could be restrained by a court of equity from paying it
out for general city purposes, or could be compelled by man
damus to restore it to the water and light fund.
RMH

Criminal Law—Search Warrants—Public Officers—Sheriff—
Federal officer may aid sheriff in execution of search warrant.

December 15, 1922.

Allen D. Young,

District Aitorneij,

Waukesha, Wisconsin.

Under date of December 9 you submit the following questions:

"What rights have federal prohibition officers accompanied by
a sheriff, with search warrants issued out of a state court, to
search premises? Does the fact that they accompanied the
sheriff to this place for this particular purpose, deputize them?"

At common law, a sheriff' was authorized to raise the posse
coniitatus or power of the county, to assist him in the execution
of writs or the preservation of peace. Every person over the
age of fifteen who is not aged or decrepit is bound to answer the
summons. 25 Am. & Eng. Enc. of Law (2d ed.) 6/2.

Substantially the same powers are given to the sheriff in Wis
consin, by sec. 59.24. He is there given the power to call to his
aid such persons as he may deem necessary "for the service of
processes in civil or criminal eases." The word "service" must
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be con.striicd in tliis connection to be nsed in the broad sense of
executing the mandates of a warrant or a search warrant; and
the words "civil or criminal cases" are broad enough to include
the proceedings in the issuing of a search warrant. The word
"case" as here used in the plural is a broader term than the
word "action," as it may include proceedings such as a pro
ceeding to issue a search warrant. I believe that, if the sheriff
requests the federal prohibition officers to accompany him and
aid him in the execution and service of a search warrant, they
will be protected so long as tlie sheriff is lawfully making the
search with their aid.

Under sec. i)9.21, subsec. (o), it is provided that the sheriff'
or his undersheriff may depute in writing persons to do par
ticular acts. I .see no reason why the sheriff could not designate
a federal prohibition officer to carry out a particular act, such
as aiding him in the execution of a search warrant. I do not
overlook the provision in our constitution, art. XIII, see. 3,
which provides:

. *TT*. * person holding any office of profit or trustunder the United States (postmasters excepted) * * • shall
be eligible to any office of trust, profit or honor in this state."

I take it that a person who is designated by the sheriff under
this provision of the statute to do a particular act is not a public
officer within contemplation of the above quoted provisions of
the Wisconsin constitution. In Uvited States v Ilartwell 73
U. S. (6 Wall.) 385, it was held :

"1. An office is a public station or employment, conferred by
the appointment of government, and embraces the ideas of ten
ure, duration, emolument, and duties."

In In re Hathaway, 71 N. Y. 238, 244, it was held that a consti
tutional clause prohibiting courts from exercising "any power of
appointment to public office" does not forbid the designation of
a person to act as surrogate where there is no one qualified to
perform the duties of that office. It was. held that public office

"has respect to a permanent trust to be exercised in behalf of
the government, or of all citizens who may need the interven
tion of a public functionary or officer, and 'in all matters within
the range of the duties* pertaining to the character of the trust
It means a right to oxcwcise generally, and in all proper cases,
the functions of a public trii.st or employment and to receive the



\ .•

Opinions op the Attorney-General 939

fees and emoluments belong;ing to it, and to hold the place and
perform the duty for the term and by the tenure prescribed
by law."

In 23 Am. & Eng. Ene. of Law 325, it is held that jurors and
jury commissioners are not ])ublic officers, citing State v. Brad
ley, 48 Conn. 535; Reg. v. Self, 8 Hawaii 434; State v. Mont
gomery, 25 La. Ann. 138; State v. Kendle, 52 Ohio St. 346; State
V. MMnnts, 36 W. Va. 179.
I am of the opinion, therefore, that a federal prohibition of

ficer may aid the sheriff in the service and execution of a searcli
warrant, under either sec. 59.21, siibsee. (5), above quoted, and
sec. 59.24, Stats.

JEM

Courts—Bail—Criminal Law—Intoxicating Liquors—Clerk of
municipal court not authorized, after dismissal of appeal to his
court on first conviction, to forfeit bail on receipt of notice of
breach of conditions of bond; shall, hold bail until disposition
of criminal ease in district court in which defendant is charged
with previous conviction or bring immediate action to forfeit
bail.

December 16, 1922.

WiNFRED C. ZaBEL,

District Attorney,
hrdwaukee, Wisconsin.

I quote from your inquiry of December 15:

"A certain person was convicted in the district court of Mil
waukee county, while licensed to sell non-intoxicating beverages,
of having in her possession and under her control, in the build-
in<T in which she conducted said business, intoxicating iuiuors,
containing more than one-half one per cent
and was fined bv the district court to pay a fine of $100.00 and
costs Thereafter and within the time fixed by law, the person
so convicted appealed to the municipal court of this county.
While said appeal was .still pending and before the same was
bromdit on for trial, the same defendant was again arrested tor
violating the provisions of sec. 1543, and in addition thereto was
ehar«>-ed with having been previously convicted. That case is
peiidlim in the district court and has not yet been heard or tried,
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In fact, this second prosecution is by reason of the second
offense charge a preliminary examination, in which the district
court can only bind over the defendant to the municipal court
for trial, but while the preliminary examination has been held,
the same defendant a])peared in the municipal court and moved
to have the appeal dismissed which she took on her first convic
tion.

"The question now arises, whether or not, the clerk of the
municipal court, is, by reason of the dismissal of her appeal
from the first conviction, authorized to pay over to this defend
ant the amount of the cash bail which she deposited, after de
ducting the fine and costs therefrom, notwithstanding the pro
vision of the bond which she gave on that appeal, that she will
not sell, vend, deal, barter or traffic in, any intoxicating liquors,
or non-mtoxicating liquors in violation of any law in this state
or of the United States. It must be remembered that she signed
the appeal bond with that provision therein and deposited in
conjunction with the filing of said bond, the sum of $500 00
cash bail.

Is the clerk authorized to hold her entire bailj pending the
outcome of the second prosecution, or Avhat action is the clerk
of the court requii'ed to take in the enforcement of the provision
of that bond? At tliis time should said clerk be required to
wait before forfeiting the bail until the second ease has been
iieara and tried and defendant convicted thereon."

See. 1543, subsec. (32), par. (c), provides:

"At the time of the return of the warrant issued for the
violation of any of tlie provisions of this chapter, the defendant
shall give a bond in such sum as shall be fixed by the court but
not less than in the penal sum of five hundred doUars 'with
sufficient sureties, payable to the state for" his appearance, as
shall be required by the court from time to time until said pro
ceedings shall finally be determined. Said bond shall further
be conditioned that he will not sell, vend, deal, barter or traffic
m, any intoxicating liquors or nonintoxicating licjuors in viola
tion of any law of this state or of the United States."

It is my opinion that the clerk is not authorized to forfeit the
bail under the foregoing circumstances at this time; that upon
receiving notice from the district attorney of a violation of the
law, consisting of a breach of the conditions of the bond, he is
justified and it is his duty either to hold the bail until the dis
position of the pending criminal case in which the defendant is
charged with previous conviction, and in the event of conviction,
the district attorney should apply to the court upou notice to the
defendant for an order forfeiting the bail, or, without awaitino-
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the trial of the second case, he may at this time bring an action
to forfeit the bail.

WJM

Commerce—Interstate Coinmerce-—Dairy and Food—Cold
Sto?'age Act—Eggs loaded on ear in Milwaukee, given New York
label at time of loading and directed to Chicago, were not in
interstate commerce when label was changed; company or person
causing removal of markings is liable to prosecution.

December 19, 1922.
Honorable J. Q. Emery,

Dairy and Food Commissioner.
»

You have submitted the following statement of facts as a basis
for an official opinion:

"On September 11, 1922, the M. J. Power Co., a corporation,
placed 400 cases of eggs in the Wisconsin Cold Storage Ware
house, Milwaukee. All of the cases were properly marked with
the date when received in cold storage. The Power Co. was
given two warehouse receipts covering 323 and 77 cases respec
tively.
"On November 9, Mr. M. J. Power appeared at the cold stor

age warehouse and demanded that these 400 cases be delivered
to him. He turned over the warehouse receipts endorsed 'M. J.
Power Co.—M. J. Power.' The eggs were delivered to him
properly marked with date of delivery. He then hired persons
to cart the eggs from the cold storage warehouse to a freight
car on the Chicago & Northwestern tracks some distance away.
Several loads had to be made and when a load arrived at the car
and had been placed therein persons under the direction of Mr.
Power removed or inultilated all cold storage marks from the
cases and stenciled the legend: 'M. J. Power Co. —000— New
York' over the place where the cold storage marks had been.
In this manner the markings on all 400 cases were removed or
so mutilated that only parts were visible.
"Loading of the car was completed late on the 9th, after the

time the Railroad Company-accepts freight or issues receipts.
On the 10th of November the Northwestei'n Railroad Co. issued
the receipt for the car, showing number to be 1-56156 and in
itials NYC. J. W. Wendt was named as shipper, it was directed
to M. J. Power Co., Chicago which concern received and un
loaded it November 13, 1922."
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You inquire whether these eggs were in interstate commerce
when they were unloaded from the truck and placed in the car,
or whether they were not a part of interstate commerce until
the common carrier had accepted them, and also had accepted
shipping directions.

Sec. 1684if—7 provides for the marking, stamping and tag
ging of articles of food in cold storage warehouses, and then
provides:

*  * It shall be unlawful for any person, firm or cor
poration, except the ultimate consumer or purchaser of such
article of food, to remove, alter, mutilate or conceal such dates of
entry and removal from cold storage."

The point at which the interstate commerce clause of the
constitution attaches to an article shipped from this state to
another is thus stated in 17 Am. & Eng. Enc. of Law (2d ed.) "

70:

"Whenever prop<'rty has lawfully begun to move upon its
final journey as an article of commerce from one state to another,
that moment it becomes the subject of interstate commerce and
as such is subject only to national regulation. But this move
ment does not begin until the articles have been .shipped or
started for- transportation from one state to another. Mere
preparation of the article for transportation is insufficient."
The Daniel Ball, 77 W H. (10 Wall.) 557; Coe v. Errol, 116
U. S. 517; Diamond Match Co. v. OiUo7iagen, 188 U. S. 82;
Anierica.n SiccI, etc., Co. v. Speed, 110 Tonn. 524; Bennett v.
American Express Co., 83 Me. 236, 23 Am. St. Rep. 774; Myers
V. Baltimore County, 83 Md. 385, 55 Am. St. Rep. 349; Norfolk,
etc., R. Co. V. Com., 93 Va. 749, 57 Am. St. Rep. 827.

In the leading case, Coe v. Errol, 116 U. S. 517, speaking of
goods shipped out of the state, on p. 525, the court said:

"* * * There must be a point of time when they cease to
be governed exclusively by the domestic law and begin to be
governed and protected by the national law of commercial regu
lation, and that moment seems to us to be a legitimate one for
this purpose, in which they commence their final movement for
transportation from the State of their origin to that of their
destination. When the products of the farm or tlie forest are
collected and brought in from the surrounding county to a
town or station serving as an entrepot for that particular region,
whether on a river or a lino of railroad, such products are not
yet exports, nor are they in process of exjiortation, nor is ex
portation begun until they are committed to the common car-
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rier for transportation out of the State to the State of their
destination, or have started on their ultimate passage to that
State. Until then it is reasonable to regard them as not only
within the State of their origin, but as a part of the general
mass of property of that State, subject to its jurisdiction,

Again, on page 527, the court said:

"* * * Such goods do not cease to be part of the general
mass of property in the State, subject, as such, to its jurisdic
tion, and to taxation in the usual way, until they have been
shipped, or entered with a common carrier for transportation
to another State, or have been started upon such transportation
in a continuous route or journey."

I am informed that the railroad company does not take pos

session of articles of commerce loaded in a freight car in carload

lots until the employes of the railroad close and seal the car.
Up to that point the shipper has them in his possession. He
may change the markings on them as far as the railroad is con
cerned or he may unload them and exchange them for other
articles. But when once the railroad company has sealed the
cars and given a receipt for the articles of commerce, then they

are in the posession of the railroad company for transportation.
Under the authorities above cited, the storage goods in question
were still under the jurisdiction of the state authorities and
had not yet entered in interstate commerce.

You farther inquire whether, if the storage goods were still
within the jurisdiction of the state, the Power company is amen

able to prosecution for violation of sec. 1684w—7, although it
may have sold the eggs to J. W. Wendt while in the warehouse.
Of course, if the eggs were sold to J. W. Wendt and the mark

ings were removed by Mr. Wendt, then the Power company
could not be held for violating the law, because it has not done

so. But, on the other hand, if the M. J. Power Co. has, tlirough

its agents or officers, caused the removal of the markings, then

the company is liable; and Mr. M. J. Power, who personally
caused the markings to be removed, is also liable. He has com
mitted the otfense in this state and he may be brought back to

this state on requisition, for it is well established that a person
may be brought back on extradition for a misdemeanor as well
as for a felony.
JEM
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Banks and Banking—Embezzlement—Failure of officer of
bank to pay interest on money lent to him upon his notes is not
criminal offense; liability is limited to civil liability for interest

due.

December 21, 1922.

Honorable Marshall Cousins,

Commusioiier of Banking.

In your letter of December 20 you ask whether

'' the irregular acts of the chief executive officer of a bank as de
scribed below constitute a violation of sec. 2024—42 or of any
other section of the statutes. * * * The officer of the bank had .

loaned to himself upon his own notes and to a co-partnership in
which he was an interested party, upon the notes of the firm.
These loans were made apparently in accordance with statutory
provisions. It appears, however, that interest was not in all in
stances paid upon the notes in full. Upon some of the notes
no interest at all was paid although the principal was either
paid or renewed. This procedure has resulted in the bank losing
a substantial amount of interest. Some of these transactions
run back several years and it is clearly demonstrated that the
officer intended to deprive the bank of this interest."

It is my opinion that the acts described do not constitute a

violation of sec. 2024—42, defining embezzlement by an officer,
clerk or agent of a bank and prescribing punishment therefor.

The officer in question has not embezzled any money, using the
term in a strict sense, nor has he abstracted any money or wil
fully applied any of the moneys or property of the bank. This
is negatived by your statement that "these loans were made ap

parently in accordance with statutory provisions." I therefore
assume that sec. 2024—34, making it unlawful for any bank to
loan to any of its officers funds of the bank without a respon
sible endorser or sufficient collateral or security, unless the same

has been authorized both as to amount and security by a resolu
tion of the board of directors, has been complied with. Once

the loan was made the money obtained became the money of
the officer borrowing it and it could not therefore be misapplied.
The act of receiving it in accordance with law is not a misap
plication. The mere fact that there is more than one instance

of failure to pay interest in full on his notes does not "clearly



Opinions of the Attorney-General . 945

demonstrate" intention to deprive the bank of the interest
at the time the loan was made.

It is my opinion that it would be impossible to prove such
criminal intent as is necessary to constitute obtaining property
under false pretenses or a violation of the section of the statute

to which you refer, and upon the facts stated I can see no other
liability on the part of the officer in question than a civil liability

to the bank for the interest due. I am assuming that the notes
upon their face bear interest. Of course, if they do not, your

inquiry assumes that the loan upon the terms made was author

ized by the directors or that the loan was made, upon a respon
sible endorsement or sufficient collateral or security, as a loan

without interest.

WJM

Indigent, Insane, etc.—City in county operating under town
ship poor system is liable for support of pauper since annexa
tion of territory in which he resides; liability of town of which

such territory was formerly part is terminated upon such an
nexation.

December 21, 1922.

Peter M. Huiras,

District Attorney,

Port Washington, Wisconsin.

Three months ago a certain poor pei'son was placed in the
county poor farm at West Bend, Wisconsin, at the expense of
the town of Port Washington. His residence at the time and
during the two preceding years was in said township, and in
that portion thereof which has since been annexed to the city
of Port Washington, according to your letter of December 15.

"The county is operating under the township poor system,"
and you express the opinion

"that the town of Port Washington remains liable regardless
of the fact that the territory in which this person was a resident
has been annexed to the city of Port Washington,"

but desire my opinion as to whether the town is liable in the
future for the support of this poor person or whether the city,
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by annexation of the territory in which the poor person has
resided, becomes liable for his support.
I cannot agree with your conclusion. I think the poor person

in question acquired a "legal settlement" in the city of Port
Washington when the territory of his residence was annexed to
that city. It is ray opinion that the liability of the town ceased

and that of the city arose when the territory in wliich the poor
person resided was detached from the township and annexed
to the city. This seeins to me to be settled by the following pro
visions of the statutes:

Sec. 49.01, Stats.:

"Every town, village and city shall relieve and support all
poor and indigent persons lawfully settled therein whenever they
shall stand in need thereof, except as hereinafter provided

sec. 49.02, Stats.:

"Legal Settlements. » * * (g) Wlienever any territory
shall bo * * * attached to any * * « city, every per
son having a legal settlement in such territory, and who actually
dwells or has his home, or if ahscnl, had his last dtvelling place
or home therein, shall thereafter have' a legal settlement in the
*  * * city to which such territory is so attached. The
*  * * attachment to any * * * city of any territory
shall not prevent any person from acquiriiig a legal settlement
therein within the time and bj* the means by which he would
have gained it there if # * » such territory had not been
attached;"

and by the case of Town of Iluy River v. Town of Sherman, 60
Wis. 54, in which the court said, p. 59:

"Where a pauper has a legal settlement in a town, and such
town is divided into two parts, from each of which a new town
is organized, the new town in which sucii pauper happens to
actually dwell at the time of such division will thereafter be
liable for his maintenance and support while he remains such
pauper."

WJM
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Cor-poratioiis—Foreign Corporations—PuhJic Officers—Sec-
retanj of State—In case summons is sought to be served on for
eign corporation not licensed to do business in state, secretary
of state has no duty to perform.

December 26. 1922.

Honorable Elmer S. Hall,

Secretarti of State.

You have submitted to me, under date of December 16, copies
of summons in a justice court action in a justice court of Bay-
field county, IViseonsin, in which Apperson Bros. Automobile
Company, a foreign corporation, is defendant, and a citizen and
resident of the city of Bayfiekl, Bayfield county, "Wisconsin, is
plaintilf. The summons is returnable on the 29th day of De
cember, 1922.

Plaintiff is attempting to make service upon you as secretary
of state notwithstanding the fact that Apperson Bros. Auto
mobile Com])any, a foreign corporation, is not licensed to do
business in Wisconsin under see. 1770&, Stats., and has never
filed an appointment of the secretaiy of state as attorney for
service under such statute.

Your department has taken the attitude that it is unable to
make service upon the defendant but plaintiff's attorney is of
the opinion that service may be obtained on a foreign corpora
tion not licensed to do business in this state in a cause of action
in favor of a resident of the state when the cause of action
arises out of business transacted in this state, under the pro
visions of sec. 2637, subsec. (13) to wit:

" If against any other foreign corporation^ * * * upon the
secretary of state, as provided in section 1770A But such serv
ice can be made upon a foreign cori)oration * * * upon the
secretary of state only when the cause of action arises out of
business transacted in this state or when the defendant has
property therein."

Plaintiff's attorney argues that the reference here to sec. 1770b
is merely for the purpose of prescribing the manner in which
the service siiall be made ui)on the secretary of state but in no
respect does this provision limit the service upon the secretary
of state to such foreign corporation as are licensed to do busi
ness in Wisconsin; instead, that it limits such service on for-
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eign corporations to actions wherein the cause of action arises

out of business transacted in this state or when defendant has

property therein.

It is represented in the present case that tlie cause of action
arose out of business transacted in Wisconsin. The argument
of the attorney is not without force, particularly when it ap
pears from a careful perusal of sec. 2637 that a method of mak
ing service is provided upon every form of corporation, both
domestic and foreign, and both those licensed to do business in
Wisconsin and unlicensed, in the case of foreign corporations.
If, instead of reciting that the service should be made upon the
secretary of state in the manner provided "in section 1770&,'^
the statute under consideration itself directed the manner of

such service, I would say to you that the question of whether
the attempted service was a valid service of process as would
give the court jurisdiction of the defendant was not for you to
determine, and that, regardless of the validity of service, you
sliould accept service and make such disposition of the copies
served as the statute directed, as was advised in the case of an
unlicensed insurance corporation, sued in the civil court of Mil
waukee counly, summons being served upon the commissioner
of insurance. See IV Op. Atty. Gen. 745. In that opinion Jus
tice Owen, then attorney general, advised the commissioner of
insurance to admit service of the summons and treat it, in so far
as he could with reasonable diligence, as he would treat a sum
mons against a duly licensed insurance corporation.
I am not unmindful of the argument that might be made that

a construction of the statute which would prevent service in the
manner proposed would be rewarding a corporation that comes
into this state and does business in violation of our laws by re
fusing to comply with the provisions of see. 1770Z), while those
that do comply with such statute are held amenable to process
in appropriate actions brought by citizens of this state.
The difficulty with the problem before you is that sec. 2637

(13) prescribes that the service of summons and the accompany
ing complaint or notice shall be made by delivering a copy
thereof

"to any such officer being within the state, or to any agent hav
ing charge of or conducting any business therefor in this state,
or any trustees or assignees of such corporation, or upon the
secretary of state, as provided in sec. 17701). But such service
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can be made upon a foreign corporation only either when it has
property within the state * * » or the cause of action
exists in favor of a resident of the" state, and upon the secretary
of state only when the cause of action arises out of business
transacted in this state or when the defendant has properij'
therein.''

The service upon ymi must be made as provided in sec. 1770&,
subsec. 8:

"* * * All summons, notice, pleading or process, relating
to foreign corporations which have been licensed under the pro
visions of this chapter, shall be served upon the secretary of
state in duplicate, one copy to be filed by him in his office and
the second copy to be forwarded by mail forthwith, postage pre
paid, and directed to such corporation at its principal place of
business in the United States, as shown hy the last sworn state
ment on flic in his dcpaHment, and at the time of serving said
papers a fee of two dollars shall be paid to the secretary of
state, which said fee shall be taxed as taxable costs in the action."

In the ease of the corporation in question there is no sworn

statement on file in your department showing the principal
place of business of the defendant corporation. The intent of
the statute is that the corporation shall have notice and, in the
present case, you are unable to give them notice because you
have no statement in your office of their principal place of busi
ness in the United States. To require you to accept service
under sec. 26376 (13) as provided in sec. 17706 would be to re

quire of you an impossibility, which demonstrates to my mind
that it was not the legislative intention that such method of
service should apply to a foreign corporation unlicensed to do
business in this state which has not filed a sworn statement con
stituting and appointing the secretary of state its true and law
ful attorney for the service of process.

To require the secretary of state to mail a summons to the
principal place of business of a corporation which has not filed
a statement showing the same would be to require him at his
peril to ascertain such place of business, while, if the secretary
of state were not required to mail copies of summons to the de
fendant corporation, the result would be entering a judgment
against a defendant that had no notice that it was being sued.

It is probable that the legislature has gone as far as it has
power to go in granting jui-isdiction over corporations without
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the territorial limits of the statejind that the limit to which the
legislature has gone should not be extended by construction.

Foreign corporations may by legislative act be i-equired to,
come personally before the court of any .state other tlian that of
its incorporation into which it ha.s entered for the purpose of
transacting its corporate business through officers or agents
therein located, on .such terms and conditions as the legislature
may prescribe so long as such method constitutes due process of
law. It follows of necessity that the precise method adopted
by the law-making powers must be followed or no valid per
sonal service is made and no jurisdiction obtained. The court
possesses no inherent jurisdiction over them and such corpora
tions have, therefore, the right to rely on the law as enacted
being followed before anyone as defendant is bound and con-
eluded by a personal judgment rendered against him. Sivarts
V. Christie Grain cb Stock Co., 166 Fed. 338, 341. In accordance
with this rule it follows that where a statute prescribes the man
ner in which jurisdiction over a foreign corporation defendant
may be acquired, the very method prescribed must be followed
in order that a court may obtain jurisdiction. Farmers Loan
(£■ Trust Co. V. Warring, 20 Wis. 290; 9 Fletcher Cyc. Corp.
10333.

It is my opinion that you have no duty to perform respecting
the summons sought to be served upon you and that it is proper
for you to return it to the plaintilY's attorney with a statement
that y^u are not authorized to accept service.
WJM

Corporations—Nonpar-vahie Stock—Corporation may have
preferred stock, common stock with par value, and common
stock without par value, and may classify two kinds of common
stock with reference to dividend rights.

December 28, 1922.
Honorable Elmer S. Hall,

Secretary of State.

You have asked for an interpretation of the statutes which
define or classify the shares of stock which Wisconsin corpora-
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tiohs may issue. Your question arises upon articles of incor
poration yhich provide

(1) Preferred shares of stock

(2) Three thousand shares, par value $100 each of "Class

A Common," and

(3) Six thousand nonpar-value shares of "Class B Com

mon."

Class A common shares receive 7% div.idends before any
dividend can be declared to Class B common.

You are advised that it is the opinion of this office that the

statute permits this classification and designation of shares of
stock, and therefore that the articles are in due form in that
respect.

The history of these statutes and their wording lead to that
conclusion. Since 1898, the statutes have permitted a primary

division of corporate stock into two classes: common and pre
ferred. No subdivision of those classes or other classification

was permitted until 1913, when, by ch. 533, provision was made
for two kinds of preferred stock: (1) preferred stock (original
issue), and (2) "preferred stock, second issue." But such
division of preferred is not authorized as an original proposi
tion or first step. It is permitted only when "the articles of
organization are amended by a three-fourths vote of the com
mon stockholders to provide for a second issue of preferred
stock * * Sec. 1759ff, Stats.

Thus far, it appears that there was authority for two main
classes of corporate stock and for a subdivision of one of those
classes—but nothing further.

So the matter stood until 1919. Requests had been made from

time to time to file articles of incorporation which provided for
shares without the named or par value, but were denied by
your office on the advice of the attorney general that such pro
vision was contrary to law. Gh. 681, laws of 1919, creating sec.
17595, authorized stock "without nominal or par value." It
says:

"Any corporation may * * * issue shares of stock (other
than stock preferred as to dividends or preferred as to its dis
tributive share of the assets of the corporation or subject to re
demption at a fixed price) without any nominal or par value."

i
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When that was said, there were, as has been pointed out, two

principal classes of stock, namely, preferred and common. The
legislature was aware of that fact, yet made no mention of the
common; it spoke onlj'' of preferred in this connection and spoke

of it in the statutory sense. It is a fair inference that the legis
lature meant to leave authority to issue par-value common stock

as in the past, as well as to grant authority to issue stock with
out par value. See. 1759& does not say what name shall be
given to nonpar stock. Therefore, I think it may be called com
mon, and to distinguish that kind of common from the old-
fashioned kind, the incorporators may properly use the dis
tinguishing marks or designations of "Class A" and "Class B."
The mere fact that one kind of corporate stock has some sort

of privilege or advantage over another Idnd does not in and of
itself necessitate that the former be designated or named "pre
ferred." This is quite evident from sec. 17595. Though it re

peatedly speaks of preferred stock in a technical statutory sense,
still it plainly provides that stock without par value may be

"divided into different classes with such designations and vot
ing powers or restrictions or qualifications thereof as shall be
stated therein, but all such stock shall be subordinate to the
preferences given to preferred stock, if any."

That is, "different classes" are not equally favored. Some
take precedence over others in some ways, and yet no one, I
think, will contend that the favorite of these classes shall be

named preferred. The intimation in the .statute is quite to the
contrary. The only stock which is to be known as "preferred

stock" is that issued pursuant to sec. 1759a. The designation
indicates its name more than it does its nature. A grammarian
would probably call it a proper name.
Another reason for concluding that the legislature intended

to permit coi'porations to have preferred stock, common stock
and nonpar-value stock all at the same time is to be found in

the provision of see. 17596 that

"Any corporation may, if so provided in its articles of incor
poration or in an amendment thereof, issue shares of stock
•  • # without any nominal or par value."

This statute was passed in 1919. At that time the only way
the articles of a corporation could be amended was by vote of
the stockholders, the provision for amendment by the organ-



Opinions of the Attorney-General 953

izers prior to the issuance of stock (sec. 1773, Stats. 1921) not
yet having been enacted. In expressly permitting provision for
nonpar-value .stock to he made by amendment to the articles the

legislature evidently contemplated that existing corporations,
having common and preferred stock or common stock only, might

add an entirely new ela.ss of stock to the class or classes already
existing. If existing corporations were intended to be permitted

this form of organization, there is no warrant for supposing
that newly organized corporations were not also intended to
have the same privilege.
RMH

Indians—Indi-gent, Insane, etc.—Delinquent minor Indian
under age of eighteen may be committed to Indian school that
will receive him and which embraces in its objects care of de

linquent children, or such delinquent may be placed in such
institution subject to friendly supervision of probation officer

and further order of court.

December 29, 1922.

Honorable M. J. Tappins, Secretary,

Board of Control. i-

In your letter of December 27 you enclose a letter from Judge
Dahlberg of Grantsburg asking whether he can legally commit
a fifteen-year-old delinquent to the government Indian school at
Hayward, the delinquent being of Indian blood and having at
tended this school some time in the past, and you request my

opinion upon this question. Accompanying the letter from

Judge Dahlberg is a letter from the superintendent of the Indian
school at Hajwvard in which he states that if this delinquent is

committed to his school he will accept her.

Sec. 48.08, Stats., provides in part:

"When any such child shall be found delinquent the court
may by order:
(<* * *

" (2) Cause the child to be placed in a suitable family home
or institution, subject to the friendly supervision of a probation
officer and the further order of the coui't; • • •
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"(3) * * or commit the child to the care and custody
of some association or institution that will receive it, embracing
in its objects the care of neglected, dependent or delinquent
children."

Under these provisions it is my opinion that the court has

power to cause this fifteen-year-old delinquent to be placed in
this Indian school subject to the friendly supervision of a pro
bation officer and the further order of the court. It would also

seem that under the provisions of subsec. (3), above quoted,
this child could be committed to this institution.

^VWG

Bridges and Highwags—Reconstruction of bridges on state
trunk, county trunk, and other highways is not "maintenance,"

and cost thereof may not be paid out of fuiids provided for

maintenance of highwaj-s. Such reconstruction cost is governed
by statutes providing for original construction.

December 30, 1922.
Henry G. Bohn,

District Attorney,

Baraboo, "Wisconsin.

You recpiest an opinion as to whether the cost of the recon
struction of bridges—and by that term you say you mean the
replacing by the building of entirely new bridges—on state trunk

highways and county trunk-highways, should be paid for out of

the highway maintenance fund provided by the county board,
bridges on state trunk, county trunk or other highways is not
which fund is contributed to by the state.

"maintenance," and that the cost thereof cannot be paid out
of the funds provided for the maintenance of highways. This
has been the uniform ruling of the state highway commission,
with the approval of this department, and is here formally ad-

hered to.

The manner of providmg for the cost of building bridges and
the apportionment thereof between towns, villages, cities, coun
ties and tlie state governs such reconstruction, and you are re

ferred to the several provisions of the statutes relating to the
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various classes of bridges, among them the following: subsec. 8,
sec. 1317, sees. 1318, 1319,1320, 1325/i:, and other sections found
on pages 1003 to 1014, inclusive, of the statutes. Subsec. 8, see.
1317, and subsec. 4, see. 1319, relate to emergency reconstruction

of bridges made necessary by damage by floods such as are re
ferred to in your letter, on state trunk highways and other high

ways, respectively.
FEB'

Bonds—Educalion—Schoolhousc Bonds—Taxation—Limii of

Indcltcdness—In determining constitutional limit of indebted-
ne.ss, that of particular municii)ality only is considered, even
though its territory and taxable property constitute whole or

part of territory and taxable property of an9ther municipality.
But unless public schools in city are governed and maintained

by school district municipality separate, distinct, and inde
pendent of city municipality, municipal bonds for buildiug of
schoolhouse therein are bonds of city and may not be issued in

excess of constitutional limit of indebtedness of such city.

December 30, 1922.

Honorable John Callahan,

State Superintendent.

You state that New London city school district, consisting of
the city of New London and a small portion of territory lying
outside in the town of Hortonia, finds it necessary to erect a

school building, and that the expense of this building will be
more than can be procured by bonds upon the property lying
within the city, without exceeding the constitutional limit; that
the school affairs of the New London city school district are
cared for by commissioners elected from each ward and one

chosen by the city at large; that the city is already indebted to
within $55,000 of the constitutional limit. You ask whether the
New London city school district is privileged to issue bonds to
the extent of $150,000 or more, the assessed valuation being
$4,523,529.
A bond issue for the purpose stated would have to be author

ized under the provisions of ch. 67, Stats. Subsec. (2), sec.

>"-1
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67.03, of that chapter provides that the limitation of indehted-

ness to 5% of the taxable value of the property in a municipality

"includes such indebtedness only as lias been or may be incurred
independently by a municipality for its own separate purposes;
and does not include any indebtedness, in whole or in part, that
has been or may be incurred independently by any other munici
pality for its own separate purposes, even though the territory
and taxable property of either municipality constitutes the whole
or a part of the territory and taxable property of the other."

This declaration of the statute is in accordance with a decision of

the supreme court construing the limitation found in sec. 3,

art. XI, Wis. Const.

It is clear that the answer to your question depends upon the
fact of whether there is a school district municipality separate

and distinct from the municipality of the city of New London.
If there is, the indebtedness of the city of New London does not
enter into the determination of the amount of indebtedness which

may lawfully be incurred by the school district, even though the

boundaries of the school district are practically co-extensive
with those of the city. If, however, as I apprehend the fact to
be, the public schools of the city of New London are established
and maintained under the pi-ovisions of the general charter law,
bonds for the building of a schoolhouse would be the bonds of
the city of New London and could be issued only for the differ
ence between the total amount of the outstanding indebtedness of
the city and 5% of the value of the taxable property of the city
according to the last assessment for state and county taxes.
The above answers your question as definitely as it is possible

for me to answer it upon the facts stated in your letter.

FEE
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Coimties—Claiim—Indigeni, Imanc, etc.—County board is
not justified in disallowing claim of another countj' for aid fur
nished, under provisions of sec. 49.03, Stats., in such other
county to poor person having legal settlement in former county,
merely on ground that such person owns interest in property in
county of legal settlement.

December 30, 1922.

Clive J. Stuang,

Disiric-t Attorney,
Grantsburg. Wisconsin.

You state that the county board of your county at its last
session refused to allow a claim of Barron county against Bur
nett county for aid furnished a resident of Burnett county, on
the ground that the person to whom aid was given had an
equity in about 120 acres of poor, sandy land iji Burnett county,
where he had his legal settlement; that said person was the
owner of such land, but that it was not bringing in any income,
and that a $700 mortgage on the land at the time the aid was
given is now being foreclosed^, that proper notices were served;
and yon ask if Burnett county under these cireumstanees is
liable to i-eimhiivse Barron cuuinty for the amount of the aid
furnished.

Assuming that the person referred to was found destitute and
in need of aid within Barron county and that the statutory
steps were taken to bind Burnett county for the amount of the
aid furnished, allowance of the claim of Barron county cannot
be lawfully withheld on the ground stated. It is immaterial, it
seems to me, whether or not the person, to whom aid was fur
nished in fact owned property or an interest in property within
Burnett county.

Burnett county may liaA'e recourse to the })roperty of the per
son to whom aid was furnished for reimbursement of the amount
paid to Barron county but it is not justified in refusing to allow
the claim of the latter county merely on the ground that there is
such property. See sec. 49.03, Stats.
FEB
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INDEX

ABANDONMENT

Violation of 45S7 and 45870 extraditable offenses 450
Venue of prosecution—place where child and mother live;

prosecution may be brought after divorce 527
Person in Wisconsin who fails to support wife and children

residing in Michigan may be prosecuted in Wisconsin
under 669

ACCOUNTANCY
Signature to report by partnership or corporation giving im

pression tliat firm instead of one member thereof is cer
tified public accountant not authorized 509

Person not certified public accountant may not advertise that
he is member of association of certified public accountants 834

Accountant in office of state treasurer. See Public Officers. ,
Act of unlawfully transporting intoxicating liquors. See Words

and Phrases. - "ij
Adoptions. See Minors. "
Adultery. See Criminal Law.
Agricultural experiment station. See Appropriations ana Ex

penditures.
Agricultural experiment station. See University.
Agricultural fairs. See Agriculture.
Agricultural societies. S'ee Agriculture.

AGRICULTURE

Agricultural society—county board may appropriate money. 12
Stockholder in agricultural society who is member of county

board, disqualified from voting for appropriation 12
County agricultural agent—county board may not make finan

cial provision for shorter period than two years 106
Agricultural society—county board may not appropriate

money to pay old debts of fair association 134
Agricultural society—action to recover money appropriated

by county board to pay old debt of fair association is
tax payer's

Drainage—special assessments under town drainage and farm
drainage laws are to be collected as taxes are collected,
iif not paid when due 271

Agricultural society need not, in order to be entitled to state
aid, both receive aid from state and make no charge for
admission 305

Noxious weeds—legislature has power to require towns, vil
lages, and cities to expend minimum amount annually In
enforcing law 462

Veterinary surgeon—graduate must be licensed 523
County agricultural representative—county clerk may be com

pelled by mandamus to issue orders for payment of salary 527
Farmer violates law who returns by-products of creamery or

cheese factory to farm unless properly treated: creamery
operator not guilty of violation who delivers it to farmer. 698

Law prohibiting returning creamery or cheese factory by
products to farm unless properly treated does not apply
to conclenseries. 698
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AGRICULTURE—Continued.

Drainage—overflow of land from defective sewer in highway
is cause for damages against town; claim must be filed
with town cleric

Feeding stuffs—license granted under 1494—14 may be Issued
under either subsec. (2) or (3), at option of licensee;
licensee cannot within year change to other method of pay
ing fee

Animals running at large—pasture in which bull over six
months of age is kept must be enclosed by fence

County agricultural representative—county board may not,
after annual tax therefor has been levied for each of
two years, discontinue oiFice at end of one year

County agricultural representative—county clerk must appor
tion and certify tax necessary therefor for each of two
years, irrespective of attempted discontinuance

Agricultural fair—person selling merchandise from stand is
transient merchant

Agricultural fair—treasury agent may enforce peddlers' law
on grounds

Agricultural fair—game of skill does not require license to
operate on grounds

Babcock test—legal test of cream may be made only with 18-
gram sample

Babcock test—accurate 9-gram weight used for testing cream
may not be destroyed on account of such use

Page

729

761

840

884

884

898

898

898

907

907

Aid for blind and deaf. See Appropriations and Expenditures.
Aid for blind and deaf. See Counties.
Alderman. See Public Officers.
Amendments to articles. See Corporations.
Animals running at large. See Agriculture.
Animals—may be taken from owner and cared for by humane

officer when neglected
Animals—costs for food and care are protected by lien when neg

lected; may be sold to satisfy lien
Annuity board. S'ee Public Officers.
Apprentices. See Labor.
Approaches to bridges, See Bridges and Highways.

201

201

APPROPRIATIONS AND EXPENDITURES
Aid for blind and deaf—each county treasurer should certify

to secretary of state and board of control amount ex
pended in 1921

Aid for blind and deaf—appropriation for 1922 is available to
yeimburse county

Contract of purchase made by former siiperiutendent of public
property is valid obligation of state

Conservation commission may purchase food for prairie chick
ens during emergency period

County board may not pay old debts of fair association; action
to recover money .so appropriated is tax payer's...'

Wisconsin general hospital—appropriation for equipping and
furnishing building can be drawn upon to defray cost of
installing heating and plumbing removable without struc
tural injury

Traveling expenses incurred by warden of state prison in tak
ing convict from prison on writ of habeas corpus ad tes-
tificandum may be audited out of state prison fund

71

71

113

130

134

142

207
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APPROPRIATIONS AND EXPENDITURES—Coutimied. Page
Agricultural experiment station—regents of university are

authorized to purchase land for station in Door county... 342
Statute appropriating money to administrative board to estab

lish new state institution is in effect mandatory upon
such board; any citizen may proceed by mandamus to
compel board to act 38B

County board may not appropriate money to aid children at
tending privately operated summer camp nor for estao-
lishing and maintaining camps in connection with county
park system 416

Funds contributed by federal government for tuition and fees
of disabled ex-soldiers at state normal schools are not
government grants: belong to normal school fund income 442

Claim in bankruptcy where state treasurer paid bill originally
should be filed in name of state 447

County may not issue bonds to aid sufferers from tornado.... 489
Cashier in office of secretary of state is employe, not officer;

bond cannot be paid for out of state funds 628
Wisconsin veterans' home heatmg plant is owned by state, is

subiect to state coal purchase law 696
Wisconsin veterans' home heating plant is subject to coal

purchase act 738
Compensation and reimbursement for traveling expenses of

trustees of tri-county tuberculosis sanatorium chargeable
to operation fund 765

General operating fund cannot be used by department which
has separate fund for purchase of permanent property... 819

Unexpended balance remaining in fund for day schools for
blind and deaf in any di.strict—effect on state aid 822

Sum appropriated to pay cost of boundary survey ordered by
supreme court of U. S. is not available to pay general
costs of suit • • • 870

Fund appropriated to attorney general for payment of ex
penses of prosecuting and defending actions for state is
not available to pay costs adjtulged against state 870

ARMORIES

Part of lot not necessary for site may not be sold if company
is still in existence 309

Deed containing words "to be used as armory site" cannot be
accepted by state 524

Arrest. See Criminal Law.

Arteries. See Bridges and Highways.
Articles of organization. See Corporations.
Assessment of vessels. See Taxation.
Assignments. See Trade Regulations.

AUTOMOBILES

Term "vehicle " as used in 1636—577i includes automobile bus
of weight therein designated 6

Truck llccn.sed to operate in city bordering state line may
lawfully be driven directly into border state 122

Perforation of number plate is not violation of law if number
can be distinctly road 182

Highway commission may not insert clause in contract pro
viding that trucks used in constructing highway must
have state license 186
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AUTOMOBILES—Continued. Page
Reo Speed-wagon chassis upon which is built cover extending

whole length, to be used for camping, requires truck
license 187

Motor vehicle with box built on is motor truck; must have
weight and caj)acity painted on sides ^03

Truck operatfing only within city must be marked as to
weight, advertised 'load carrying capacity, etc 262

Truck rcg sieied in another state must have weight, load car
rying capacity, etc., lettered on each side 300

Corah:ned ambulance and casket wagon must display weight
of vehicle according to provisions of 1636—49o, subsec.
5  (a) 372

County board may appoint speed cop with authority to prose
cute those who violate speed law 379

Person actually driving car should be prosecuted for speed
violation, not owner who does not direct driver 380

Motor truck combined with digging machine, with carrying
capacity of over two tons, must be equipped with mirror 526

Employer who orders his employe, boy under 16, to drive in
violation of law, may be prosecuted as principal 618

Purchaser of automotive vehicle may not operate same under
license plate issued to former owner 740

Supervis.ng teacher who furnishes his own car may charge
for its use on. nilleage basis representing actual cost 741

Dealer's license cavers only automobile business and his per
sonal use of his automobiles 751

Tractor, motor driven, need not be licensed 822
Truck transferred to state by federal government may be

disposed of if it would cost more than 30 per cent of
original cost to repair ggg

Babcock test. See Agriculture.
Ball. See Courts.
Bakeries. See Dairy and Food.
Bakery inspection. See Dairy and Food.
Bankruptcy—claim for reimbursement where state treasurer paid

bill originally should be filed in name of state 44*7

BANKS AND BANKING

Advertisement reading "7% on your savings," by realty in
vestment company, is not violation of 2034—50 67

Liquidation—record with register of deeds not required by
statute 74

One who solicits through advertising periodical depositing
of money in payment for property sold on installment
plan, is engaged in banking business 88.

Mutual savings bank—may loan on personal security so long
as more than one person or firm is bound upon note. 194

On conversion of state bank into national bank, commissioner
of banking should require adequate evidence of reorgan
ization before discontinuing his supervision 259

Procedure when bank has voluntarily liquidated and owners
of certain deposits cannot be located 302

Certificates of depo.'<it—bank may not enter into special ar
rangement with depositor whereby it pays higher rate
than advertised 354

Tni.st company bank may purchase and hold real estate nec
essary for conduct of busine.ss 3gl

J
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BANKS AND BANKING—Continued. Page

Land mortgage associations—bonds of companies organized
under 2024—100 to 2024—146 are legal investments for
funds of state retirement system provided they are se
cured by mortgages authorized by 1951, subsec. 1 (c).. 899

Employers' thrift club, in which each member each month
pays sum to be invested in bonds, profits of which are
divided among members, is not within mutual savings
bank laws; may be investment company 420

Examination fees—mutual savings bank 454
Embezzlement—casliier who loans money of bank in excess

of rule and to poor creditor dees not violate law; if bad
faith can be shown may be convicted 624

Real estate purchased for banking ofllce may be incumbered
or may be leasehold - 641

Real estate held for banking office must be carried on books at
actual cost unless consent of commissioner of banking to
increase book figure is obtained 641

Commissioner of banking's right to allow stockholder to ex
amine stock subscription books and accounts of bank in
his charge • 655

Crod'tor of bank is entitled to information on stock subscrip
tions 655

Right of cashier who is also stockholder, under arrest for
violation of hanking laws, to inspect stock subscription
books and accounts 668

Resolution of board of directors authorizing loan from an
other bank may state amount of loan at "not to exceed"
certain sum; separate resolution required for each loan. 700

Rediscounting negotiable notes should be authorized by reso
lution of directors 7O0

Liability of bank directors for negligence in requiring bonds
of officers not dependent on resolution 739

If directors by resolution undertake to save bank harmless
from loss by default of officers, provisions of statute of
frauds must be observed..... 739

Bank directors should not be on bond of bank employe 739
Suggestions for standard form of fidelity bond for bank em

ployes 739
Delinquent bank—authority of commissioner of banking to

sell U. S. government bonds taken Into his possession,
without, order of circuit court 800

Commissioner of 'canking under no duty to examine invest
ment assoc'iatinns not licensed under 2'^14—27 801

State banks generally have no power to accept drafts payable
at future date; members of federal reserve system have
such power 662

Delinquent bank—claims against bank in hands of commis-
'  siouer do not draw interest unless surplus exists after
paying all claims 858

False entry—cashier who wilfully credits to depositor's ac
count smaller amount than amount deposited may be
prosecuted 677

(.and mortgage asanclation—provision for penalty of 10% on
overdue payments is usurious; only penalty that may be
imposed is in form of increased interest 910

I.and mortgage association—notes and securities taken for
financing clearing of lands may be deposited with state
treasurer as security for payment of bonds issued 910
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BANKS AND BANKING—Continued. Page
Secured creditor of insolvent state bank—right to dividends

upon claim; rirht to reimburse himself for expense of
collecting collateral 933

EmbezalemenL—failure of officer of bank to pay interest on
money lent liim upon his notes is not criminal offense;
liability is limited to civil liability 944

Beauty parlors. S'ee Public Health.
Bequests. See University.
Blackmail. See Criminal Lrfiw.

Blind. See Education,
Blind and deaf. See Education.

Blue sky law. See Corporations,
Board of control. See Public OfHcers.
Board of examiners. See Optometiy.
Board of examiners in optometry. See Public Officers.
Board of health. S'ee Public Health.
Board of health. See Public Officers.
Board of medical examiners. See Public Officers.
Board of relief. See Public Officers.

BONDS

County training school—county can purchase back, on de
ciding to discontinue school 53

Highway improvemeut—county board may repeal resolution
any time prior to sale; may amend interest rate prior to
sale; may repeal same and enact new resolution and
apply on new. taxes collected for original issue 60

Appellant's bond given on appeal from conviction under eh.
441, L. 3921, need not have condition prescribed in 1 (32)
(c) thereof

Resolution authorizing school district board to borrow money
to be repaid in 15 equal annual installments—date of
final payment Igg

Personal notice to electors to authorize school district board
to borrow money is not required if notice is published in
newspaper ^gg

Schoolhouse bonds—limit of indebtedness is based on assess
ment determined by board of review of town or village
in which school district is located previous to authoriza
tion of issue 211

Special treasury agent—acceptance by head of department
constitutes approval; written endorsement of approval
not necessary 220

Highway improvement—no title is essential to municipai
bond; may contain word "untaxable" 221

Highway improvement—should state'that bond is exempt
from direct state taxation 221

County training school—money collected to pay for school
when no longer needed may be turned into general fund
of county 232

State treasury agent—surety Is bound only for term for which"
officer is appointed; upon reappointment new bond Is
necessary 234

State Jreu.s ry accnt. special—snrely is bound onlv frir'teVm
for which officer is appointed; upon reappointment new
bond is necessary 234

Highway—advertisement or competition in sale not required. 238
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BONDS—Continued Page
Bond of public ofQeer—should contain provisions in 19.01

together with additional provisions authorized by statute
providing for bond .278

Collection agency—bond is for one year; surety cannot be re
lieved from liability 303

Detective agency—bonds cannot be withdrawn from secretary
of state when personal surety is to be substituted for
corporate surety 302

Offense of having liquor in unlawful possession does not cause
forfeiture of bond conditioned not to sell, vend, etc 830

High school bonds—free high school district, though having
same boundaries as city, may issue; bonds will be dis
trict's own obligation 338

Surety company—nonresident agent, if authorized by prin
cipal, may execute on behalf of company, bond of public
officer 375

Land mortgage association bonds are proper investment for
funds of state retirement system if secured by mortgages
authorized by 1951, subsec. 1 (c) 899

Circular advertising municipal water plant certificates does
not violate 1747ft in failing to state that such certificates
are not general liability of municipality 405

No statute of state prevents sale of invalid securities issued
by cities of other states so long as no raisstatements of
fact are made 405

Surrender of defendant in Intoxicating liquor case does not
relieve bondsmen of conditions of bond 411

Sec. 1951 is complied with if total mortgage loans against
which bonds are issued is not greater than 50% of total
value of property securing such loans 423

Certain statements in advertising circular relating to muni
cipal water certificates held to ho untrue or misleading.. 429

Where corporation owning hydroelectric plant leases it to
company which distributes its product. lessor Is public
utility under 1797»)—1 but is not public service corpora
tion under 1753—1 464

County may not issue, to aid suffers from tornadoes, etc 489
Food supplies furnished subcontractor on state highway proj

ect are not "materials" within meanmg of contract and
bond; payment to principal contractor cannot be with
held on account of claims therefor 517

Liabilities of sureties on bond of contractor on state trunk
highway work for damages to town roads 519

Statements in question do not constitute fraudulent advertis
ing 621

Town refunding bonds—power of town meeting to authorize
Issue 537

Sheriff is liable on bond for acts of deputy 546
Reclamation bonds—county board must make provision for

tax levy to pay principal and interest 557
Reclamation bonds—requirements of department as to mate

rial submitted to attorney general in connection with
issue 657

Collection agency must file, although all its capital stock is
owned by Insurance company 606

Municipal bonds—including of two or more separate purposes
in resolution and In ballot disapproved 612

Proof of action of governing body of municipality should be
made on submission to attorney general 612
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BONDS—Continued Page
Proof of posting notices of special election should show post

ing strictly in accordance with requirements of statute.. 612
Proceedings must be recorded in separate record book; re

cording in books of minutes of meetings not compliance 612
Cashier in office of secretary of state is employe, not officer;

bond cannot be paid for out of state funds 628
Approval of railroad commission for issuing bonds secured by

mortgage upon property of public service corporation
necessary whether issued by company in this state or by
parent company in another state '636

Highway commission may require that new bond be that of
surety company instead of individual In case of contractor
who has previously given trouble 649

School district's right to issue, for purpose of refunding pre
vious issue 712

Liability of bank directors for negligence in requiring bonds
of officers not dependent on resolution 739

Bank directors should not be on bond of bank employe 739
Suggestions for standard form of fidelity bond for bank em

ployes 739
School district bonds issued for purpose of refunding bonds

dated July 1, 1921, cannot be approved by attorney gen
eral 735

Fact that electors relied upon law which existed when original
bonds were voted but which was subsequently repealed
does not authorize attorney general to approve refund
ing bonds 735

County's share of cost of bridge must he approved by electors 845
Highway improvement bonds—^majority vote of members of

county hoard present is sufficient adoption of bonding reso
lution 895

Highway improvement bonds—resolutions before Waukesha
county board considered • 895

Schoolhouse bonds—unless public schools in city are governed
and maintained by school district municipality distinct
from city municipality, bonds for building schoolhouse
are bonds of city; may not be issued in excess of limit
of indebtedness of such city 955

Bonds of public officers. S'ee Public Officers, bonds.
Bounties. See Fish and Game.

BRIDGES AND HIGHWAYS
Street—city council probably has power to narrow, under

express power to alter or vacate 19
Sidewalk—city council may locate at property line or at any

practicable distance therefrom I9
Roadway—city council may disregard center line of street in

building 19
Highway commission has same power to narrow road on state

trunk highway that city council has as to street 19
County board resolution and map construed to make appropria

tion for prospective state highway at Marquette village
and not for town highway near by 29

County board may repeal bonding resolution any time prior
to sale of bonds; may amend interest rate prior to sale;
may repeal same and enact new bonding resolution and
apply to interest on new, taxes collected for original
issue 80
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BRIDGES AND HIC?HVv AYS—Continued Page
County cannot, without compensation, compel electric po^ver

company to move its poles, erected on private property,
because of interference with proposed bridge 75

No moneys due contractor should be withheld on account of
notice of claim for damages due to defect in highway.... 186

Highway commission ma,y not insert in contract clause pro
viding that trucks used in constructing highway must
•have state license 186
trunk highway 479

Condemnation—sales of similar tracts of land are admissible
to show market value in condemnation proceedings...... 497

Food supplies furnished subcontractor on state highway pro
ject are not "materials": payment to principal contractor
cannot be withheld on account of claims therefor 517

Damages to town roads—liability of sureties on bond of con
tractor on state trunk highway work 519

County bridge funds may not be used to aid in building bridge
in another county, although original bridge was built
under agi'eement between adjoining towns in two coun
ties 531

Highway commission may require that new bond be that of
surety company instead of individual in case of contrae- ~
tor who has previously given trouble 649

Culvert—damage from overflow is cause for damages against
town: claim must be filed with town clerk 729

Arteries—neither county board nor town board has authority
to designate road as "arterial highway" 762

Condemnation—county has no right to take clay, gravel, etc.,
from lands for highway purposes until payment or tender
of amount of award has been made, although county has
appealed from award 767

County clerk and county board may be compelled by man
damus to make provision for share of cost of bridge
certified by highway commission 841

County state road and bridge committee—compensation and
Railroad highway crossing—^jurisdiction of railroad com

mission discussed 214
Highway improvement bond—no title is essential to mu

nicipal bond: may be title containing word "untaxable".. 221
Highway improvement bond—should state that it is exempt

from direct state taxation 221
Highway bond—advertisement or competition in sale not re

quired 238
Relocation of highway—notice of condemnation of land must

be served on all owners whether minors or adults, resi

dents or nonresidents; no provision for service by publica
tion 333

County board may vote money to city to be used in building
streets 335

Approach to bridge—embankment and wing wall are part of
approach within 1319; county not liable for repair 390

Culvert—owner of property abutting on highway must pay
for construction, where necessary to give access to high
way 411

Damage to x'oad—town to enforce civil liability arising from
damage to town road by contractors constructing state
trunk line highway 417

Relocation of highway operates as discontinuance 424
Landowner not deprived of access to public htchway by reloca

tion has no claim for damages against town 424



968 Opinions op the Attokney-General

BRIDGES AND HIGHWAYS—Continued Page
Old road may be closed by public authorities or by owners of

land on which located 424
Cost of moving poles in old highway chargeable to public

utility, cost of moving on private right of way is charge
able to state, in case construction of new state highway
occasions such moving 453

Regulation of traffic—erection and maintenance of silent police
men on state trunk highway within municipality within
power of such municipality 477

Regulation of traffic—municipality, not county, liable for
damage caused by negligence in maintenance of silent
policemen 477

Regulation of traffic on state trunk highway within munici
pality—approval of county state road and bridge com
mittee or of state highway commission immaterial 477

Relocation—notice of application to county judge need not
be given to mortgagee of lands taken for portion of state
reimbursement based on amount appropriated for year
for which coutracts have been under supervision of com
mittee; compensation not affected by work to be com
pleted and paid for another year 843

Bonds to raise county's share of cost of bridge must be ap
proved by electors 845

County board may not assess one-half cost of improvement
initiated by it to tovm; may assess 40% of that cost 880

Highway improvement bonds—majority vote of members of
county board present is sufficient adoption of bonding
resolution 895

Highway improvement bonds—resolutions before Waukesha
county board considered 895

Reconstruction of bridge on state trunk, county trunk, and
other highways is not maintenance; cost thereof may not
be paid out of funds provided for maintenance 954

BUILDING AND LOAN ASSOCIATIONS
Common law trust whose name contains word •'co-operative"

may not do business in state 274
Commissioner of banking under no duty to examine invest

ment associations not licensed under 2014—27 801
By-productg of creameries and cheese factories. See Dairy and

Food.

Cemeteries—amount which county court must order paid out of
estate for perpetual care of grave is matter for proof by
witnesses in open court 189

Cemeteries—religious corporation must file annual report •with
county judge 189

Certificates of deposit. See Banks and Banking.

CHARITABLE AND PENAL INSTITUTIONS

" Industrial school for girls—paroled Inmate is amenable to
eh. 411, L. 1921 a

Home finding corporation—children's home society has no
authority to place outside state child committed by court 297

Home finding corporation:—maternity hospital which is active
agency in securing homes for infants of unmarried
mothers must obtain license 321

Indusiriat school for uoys—inmate is not employe 426
Court commissioner may not commit to hospital for Insane

or home for feeble-minded '. 605

-
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CHARITABLE AND PENAL INSTITUTIONS—Continued Page
Home finding corporation—orphan asylum under 58.01 does

not require license from board of control 755
House of correction—inmate may be transferred to state

prison 863
Transfer—board of control has no power to transfer inmate

of industrial school under 17 years of age to state re
formatory 879

Cheese. See Dairy and Food. >
Cheese. See Public Health.
Child protection. S'ee Minors. -
Chiropractors. See Physicians and Surgeons.
Circuit judge. See Public Oflicers—judge, circuit.
Cities. See Municipal Corporations.
City charters. See Municipal Corporations.
City managers. See Municipal Corporations. •-
City police. See Municipal Corporations. J
City sewers. See Municipal Corporations. ,
Claims. See Appropriations and Expenditures.
Claims. See Counties.
Claims—duty of secretary to direct and superintendent collection

of monies due state

Clerk of circuit court. See Courts.
Clerk of circuit court. See Public Officers.
Clerk of county court. See Courts.
Clerk of county court. See Public Officers.
Clerk of municipal court. See Courts.
Cold storage. S'ee Dairy and Food.
Collection agencies. See Bonds.
Collection agencies. See Corporations.
Collection agencies. See Trade Regulations.

COMMERCE • ,
Interstate commerce—act of congress providing that dairy

products shall be subject to police regulation of state as
soon as they arrive in state is valid enactment

Interstate commerce—eggs loaded on car in Milwaukee, given
New York label at time of loading and directed to Chicago,
were not in interstate commerce when label was changed 941

200

839

Commissioner of banking. See Public Officers.
Common law trusts—trade-mark may be registered by trustees

residents of another state V '
Common law trusts—not required to be licensed to do business in

state

Common law trusts. See Building and Loan Associations.
Compulsory education. See Education.
Concealed weapons. See Criminal Law.
Condemnation. See Bridges and Highways.
Condemnation. S'ee eminent domain.
Confiscated game, sales. See Fish and Game.
Conservation commission. See Public Officers.
Conservation warden, special. See Public Officers.
Conspiracy. See Criminal Law.

CONSTITUTIONAL LAW '
In case of two vacancies In office of supreme court justice,

first election is to fill first vacancy
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CONSTITUTIONAL LAW—Contimied Page
Sec. 59.02, Stats., is unconstiutional in so far as it authorizes

referendum on legislative and administrative matters in
counties lOg

Although call for special session of legislature speclfles laws
which governor wishes enacted, legislature has power to
enact any law designed to accomplish objects suggested
in call 249

Governor's salarj'—constitutional amendment must be pub
lished in form in which adopted, for three months pre
vious to general election occurring after its original adop
tion ; 347

Sheriff elected at general election, ineligible at time of pri
mary, may hold office if disqualification is removed at
same election by constitutional amendment 457

Proposed constitutional amendment, though duly passed by
two successive legislatures, cannot be submitted to popu
lar vote until legislature has pre.scribed time and manner
of submission 533

Law requiring all owners of drug stores to be registered
pharmacists would be constitutional gig

Scrub or mongrel stallion—law making it unlawful to use for
breeding purposes is unconstitutional ggg

CONTRACTS
Stockholder in agricultural society who is member of county

board is disqualified from voting for appropriation
Written order of former superintendent of public property is

valid obligation of state, though successor in office when
payment falls due may consider purchase unnecessary...

Municipal officer cannot contract with insurance company in
which he is stockholder

Liens—moneys due contractor should not be withheld on ac
count of notice of claim for damage due to defect in high
way

Public improvements—moneys due contractor should not be
withheld on account of notice of claim for damage due
to defect in highway

Highway commission may not insert in contract clause pro
viding that trucks used in constructing highway must
have state license

Public contract—bid which deviates so far from prescribed
form that it is not readily comparable with others should
he rejected

Unsecured agreement on seller's part to refund purchase price
of lease of oil land Is not security

Nonresident agent of surety company, if authorized by prln--
cipal, may execute on behalf of company, as surety, bond
of public officer; proof of authority necessary

Village board—duty of district attorney to bring action "to
recover forfeitures incurred under 61.33

Agreement for sale of building is void unless signed by vendor
or unless posession is transferred to vendee; risk of loss
by fire remains upon vendor

Contractor—may be required by highway commission to
furnish bond of surety company Instead of Individual bond

President, librarian and clerk at.normal school may not be
Interested in contract with school; teacher. Janitor and
engineer not within purview of 4549

12

113

127

186

186

186

316

350

376

381

567

649

731
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CONTRACTS—Continued
When hard coal is unobtainable, tenant la not bound by pro

vision of lease requiring use '63
State reformatory—contract to install plumbing in south cell

wing need not be let to lowest bidder; no competitive
bids need be taken

Agreement by which A agrees to care for foxes of B at fixed
annual sum and to prorate animals annually is evidence
of bailment, not evidence of Indebtedness

Lien—3327a and S347dd give separate and independent rem
edies to subcontractor on public works; under former,
remedy is extinguished after one year from completion
of work, under latter, 6-year statute applies

Public contractor—moneys withheld pursuant to notice pro
vided for should not be paid to principal contractor with
out subcontractor's consent, unless ordered by court, until
limitation has run

873

921

921

Contractors. See Contracts.
Convicts. See Prisons.
Co-operative associations. See Corporations.
Copartnerships. See Workmen's Compensation.

CORPORATIONS ^ . .
Pee—"The manufacture and sale of ice cream and other dairy

products," as expressed purpose does not entitle corpora
tion to benefit of filing fee fixed by 1772 (9) (b) 14

Public ultility—in distributing valuation under 76.47, districts
or units are towns, cities and villages; subdivisions
thereof are not considered 72

Public utility—electric power company cannot be compelled
by county to move its poles, erected on private property.
because of interference with proposed bridge 75

Co-operative association—provisions for filing amendments in
certain cases without lee, relate only to amendments
made necessary by 1921 changes in co-operative associa-

Articles of organization prior to subscription of 50% of its
capital stock can be amended only by incorporatora pur
suant to 1773, as amended V' "

Blue sky law—award by railroad commission is exclusive
method of recovering damages arising out of sale of
securities in violation of law; does not affect purchasers
right of action for common-law injury arising out of same
sale 156

Co-operative association—register of deeds should record
amendment required by 1786r—17 (3) without charge.... 161

Amendment to articles of organization of Minnesota corpora-
ation authorized to do business in Wisconsin should be
filed with secretary of state within 30 days after filing
with secretary of state of foreign state 239

Co-operative association—common law trust whose name con-
contains word "co-operative" may not do business in state 274

Articles of organization containing provision that all stock
shall be issued to certain association which shall control
corporation and that shares of stock shall be placed in
names of individuals to qualify them to act as directors,
to be indorsed and returned to asssoclation, should not

324
be filed.
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CORPORATIONS—Continued Page
Blue sky law—exchange of securities is sale 341.
Securities law—contract for leasing oil lands does not become

security by insertion of unsecured agreement on seller's
part to refund purchase price 35O

Securities law—Philippine Islands are territory within stat
ute exempting public utility securities by public utility
commission of state or territory 352

Securities law—securities are not entitled to Class A rating
unless they are obligations of company whose "property or
business is within requirements of statute as to earnings 357

Securities law—provisions of statute as to period of operation
and amount of net earnings which entitle security to
Class A rating apply to property or business owned by
Issuing company; hence such securities may have Class A
rating although property or business has recently changed
hands 357

Co-operative association—is governed, until July 1. i922, 'hy
old law and bydaws in matters of number constituting
Quorum and proxy voting if organized prior to nassage
of ch. 490, L. 1921 ...... 892

Co-operative association—must have 50% of stock subscribed
and 20% paid in by July 1, 1922, if organized prior to
passage of ch. 490, L. 1921 393

Time of first meeting for eleciion of officers of nonstock com
pany should be fixed in articles 402

Officers of nonstock company—not to be named in articles.... 402
Name of company should be enough different from that of any

other company doing business in state so that public may-
not be misled 4O2

Investment company—plan considered whereby each member
of employers' thrift club pays each month sum to be
invested in bonds, profits of which are divided among
members 42o

Company authorized to issue certain shares of nonpar value
stock and certain shares of par value stock must have
50% of each kind of stock subscribed before holding its
first stockholders' meeting 422

In company authorized to issue shares of nonpar value stock
and also shares of par value stock, until 50% of each kind
of stock has been subscribed and 20% paid in, only siga-
ers of articles may adopt amendments to articles ' 422

Certificate accompanying amendment of articles of organiza
tion of fraternal benefit .society or corporation must com
ply with provisions of 1774 and be filed with commissioner
of insurance 43^

Public utility—cost of moving poles in oid'highway charge-
abie to company when construction of new state highway
occasions such moving 453

Public utility—where corporation owning hydroelectric plant
leases it to operating company which is to d.stribute its
product among public, lessor is public utlity under
17977n—1 but is not public service corporation under
1753—1 4g4

Co-operative association—must pay filing fee if amendment
is filed after July 1, 1922 494

Blue sky law—negotiation for sale of stock" Is violation of
statute 555
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CORPORATIONS—Continued Page
Co-operative association organized under 1786e, Stats. 1898,

continued to exist after repeal of that section with same
powers as before; upon passing of resolution provided for
in 1786c—16, S'tats., it automatically became co-operative
association under present statutes 564

Amendments to articles—atBdavit required by 1774ft as to
percentage of corporation's stock subscribed and paid in
does not apply to amendments made by signers of articles
pursuant to 1773 603

Collection agency must file bond although its capital stock is
owned by insurance company 606

Public ser '-.e corporation—approval of railroad commission
not required for making mortgage upon property; ap
proval for bond issue secured by such mortgage, whether
issued by company in this state or by parent company in
another state is required 636

Stockholder of bank—right to examine stock subscription
books and accounts 655

Creditor of bank—right to information on stock subscriptions 665
Right of cashier of bank who is also stockholder, under

arrest for violation of banking laws, to inspect stock sub
scription books and accounts 668

Right of regents of university to lease university grounds
for erection of dormitories 715

Securities of company owning building on leased university
laud and leasing it to state—exemption from state and
federal income tax 715

Articles of organization—provision that board of directors
shall be selected by signers of such articles Is invalid.... 746

Articles of organization—statement that duties of officer shall
be such as are imposed upon him by law or by board of
d.rectora not compliance with law 749

Stockholders' meeting—proceeding necessary to reconvene
meeting adjourned to reconvene at call of president 899

Co-operative association—certiilcate of couverslon is amend
ment of articles; may be filed later than 30 days after
adoption of resolution 833

Co-opeiiiLi»e assoc.aiioD—mandamus will lie to compel filing
certificate of conversion later than 30 days after adop
tion 833

Co-operative association—joint owners of shares vote as one
member 853

Securities law—sale by individual of shares in property
owned by him is not sale of eecurities 857

Securities law—agreement by which A agrees to care for
foxes of B at fixed annual sum and to prorate animals
annually is evidence of bailment, not evidence of indebted
ness 873

Foreign corporation—secretary of state has no authority to
issue license to corporation exempt from license require
ment 892

Filing fees—?25 is minimum in case of articles providing for
capital stock of no par value; for each share above 500
shares, fee is 5c 894

Land mortgage association—provision for penalty of 10% per
annum on overdue payments Is usurious: only penalty
that may be imposed is in form of increased interest.... 910

Land mortgage association—notes and securities taken for
financing clearing of lands may be deposited with state
treasurer as security for payment of bonds issued 910
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CORPORATIONS—Continued Page
Public utility, municipally owned—funds derived from income

cannot be diverted to general fund unless they exceed all
requirements for operation, maintenance, etc 935

Foreign corporation, unlicensed—secretary of state has no
duty in case summons Is sought to be served 947

Nonpar value stock—corporation may have preferred stock,
common stock with par value and common stock without
par value: may classify kinds of common stock with
reference to dividend rights 950

Corrupt practices. See Elections.

COUNTIES

County board may appropriate money to agricultural society.. 12
County board member who is stockholder in agricultural so

ciety is disqualified from voting for appropriation 12
County board may repeal bonding resolution for highway

bonds any time prior to sale of bonds; may amend interest
rate prior to sale; may repeal same and enact new bond
ing resolution and apply to interest on new, taxes col
lected for original bond issue 60

Aid for blind and deaf—each county treasurer should certify
to secretary of state and board of control amount ex
pended in 1921 71

Aid for blind and deaf—appropriation for 1922 is available
to reimburse county 71

Removal of poles of electric power company cannot be com
pelled because of interference with proposed bridge, if on
private property 75

County surveyor or deputy—liability for taking fees in excess
of amount allowed by law for services or for pretended
services 91

County surveyor—59.60 (2) applies to all official surveys 91
County survey—no statute of limitations applicable 91
Liability for damage done jail incident to escape of prisoners 102
Direct legislation—59.02 is unconstitutional in so far as it

authorizes referendum on legislative and administrative
matters :.. 106

County board may not make financial provision for county
agricultural agent for shorter period than two years 106

County board may not appropriate money to pay old debts of
fair association 134

County institution—permit for purchase of intoxicating liquor 310
County board" may vote money to city to be used in building

streets 335
Iowa county may be reimbursed by state for costs in case

commenced In circuit court for Monroe county 346
County board—power to appoint speed cop with authority to

prosecute those who violate speed law 379
Repairs on embankment and wing wall not to be made at

county expense 390
County superintendent—funds are available for salary and

expenses as soon as money reaches treasurer's office 397
County board member cannot hold and receive pay for posi

tion created by board of which he is member 408
Special meeting—upon written request of majority of members

of county board, county clerk must serve notice 409
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COUNTIES—Contmued Page
County board may not appropriate money to aid cblldren

attending privately operated summer camp nor for estab
lishing and maintaining camps in connection with county
park system 416

County treasurer is exclusive bidder and becomes purchaser
for county for all lands sold for taxes 436

Bonds may not be issued to furnish aid to sufferers from
tornado 489

County agricultural representative—county clerk may be com
pelled by mandamus to issue orders for payment of salary 527

County commission plan—right of county board to divide
county of 10,735 so that largest district contains 716 more
than smallest 529

County surveyor—right to have fees and expenses for making
survey advanced by town board • 542

County surveyor—field notes, plats or diagrams must be filed
In ofTice; copy of record must be made in office of county
clerk 547

County board must make provision for tax levy to pay prin
cipal and interest on reclamation bonds 557

County board—right to delegate to county health committee
power to hire public health nurse 621

County board—authority to repair dam built by improvement
company, for purpose of improving sewerage in city.... 752

Refund—county need not buy in certificate when tax sale has
been made to X although county held tax sale certificate.. 780

Posse comitatus—members cannot recover compensation for
services 829

County state road and bridge committee—compensation and
reimbursement based on amount appropriated for high
ways for year for which contracts have been under
supervision of committee; compensation not affected by
work to be completed and paid for another year 843

Loans—county may make provision for temporary loan under
67.11 although there is unpaid loan made under provisions
of 59.07, Stats. 1919 847

County board may not assess one-half cost of improvement
of prospective state highways initiated by it, to town;
may assess 40% of that cost 880

County board has power to appoint traffic policemen provided
for by ordinance and to delegate such power to committee
(not to chairman, sheriff and county clerk) 881

County agricultural representative—county board may not,
after annual tax therefor has been levied for each of two
years, discontinue office at end of one year 884

County agricultural representative—county clerk must appor
tion and certify necessary tax therefor for each of two
years irrespective of attempted discontinuance 884

County clerk, county treasurer and district attorney may com
promise illegal special improvement and general taxes
returned delinquent 823

Claim of another county—county board may not disallow, on
ground that person in question owns Interest In property 957

County agricultural agent. See Agriculture.
County agricultural representative. See Agriculture.
County agricultural representative. See Counties.
County board. S'ee Counties.
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County board. See Public Officers.
County board chairman. See Public Officers.
County clerk. See Public OfQcers.
County commission plan. See Counties.
County fairs. See Agriculture, agricultural society.
County highway commissioner. See Public Officers.
County institutions. See Counties.
County judge. See Public Officers—judge, county.
Conntv nursing service. S'ee Public Health.
•County officers. See Public Officers.
County state road and bridge committee,

ways.

County state road and bridge committee.
County state road and bridge committee.
County superintendent. See Counties.
County superintendent. See Education.
County surveyor. See Coimties.
County surveyor. See Public Officers.
County surveys. See Counties.
County training schools. See Bonds.
County training schools. See Education.
County treasurer. See Public Officers.
Court costs. See Courts.

See Bridg

Page

es and High-

See Counties.

See Public Officers.

COURTS

Sentence—trial judge has power to order prisoner sentenced
to jail and let out at hard work, to be brought back to
jail for every night, Sunday and holiday 46

District attorney may not promise immunity to accomplice
if he testifies against his associate in crime; matter is
for trial court 57

County court of Adams county may not bind over defendant
to circuit court when county court has jurisdiction 61

Clerk of court of Sawyer county is not entitled to fees in
criminal cases as compensation 104

Amount which county court must order paid out of estate for
care of grave of deceased is matter for proof by witnesses
in open court 189

County judge is not required to take action to secure filing
of annual report of religious corporation under 1447, suh-
sec. 3 189

Clerk of circuit court—may be paid wholly by salary or partly
by salary and partly by fees 242

Court costs—county may be reimbursed by state in case that
was commenced in another county 346

Juror—entitled to per diem and mileage if discharged by pre
siding judge 414

Change of venue may be taken from police justice in criminal
action of which such officer has jurisdiction 653

Municipal court which has no clerk and which is not required
to have seal not entitled to set of Wisconsin statutes.... 659

State tax of $1.00 levied on civil actions not payable in strictly
special proceedings; must be paid in certiorari proceed
ings 817

Juvenile court finding male child under 8 years incorrigible
may commit it to Industrial school for boys 835

Writ of error must be filed with clerk of court, to give supreme
court jurisdiction 872
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COURTS—Continued Page
Pees—special conservation warden may receive same fees as

sheriff or constable when legally performing same serv
ices; cannot charge for transportation of prisoner in own
car

Action to abate nuisance may be commenced by attorney gen
eral in his own name or by private citizen on leave of
circuit judge; district attorney attends to trial

Bail—clerk of municipal court not authorized, after dismissal
of appeal to his court on first conviction, to forfeit on
receipt of notice of breach of conditions of bond 939

914

Cream test. See Weights and Measures.
Creditors. See Trade Regulations, assignments.

CRIMINAL LAW
Gambling—slot machine designed to indicate number of cou

pons or chips that it will deliver in addition to package of
gum on ne.xt operation is violation of 4529 23

Arrest—officer is not justified in shooting to prevent escape of
person who does not carry concealed weapons nor resist
arrest, has not committed felony and was not suspected of
having committed felony 31

Misdemeanor—not punishable by imprisonment in state prison
under statute which does not specify where imprisonment
shall be 34

Conspiracy—facts stated constitute offense under, either 4380
or 4466o 35

Blackmail—facts stated constitute offense under either 4380
or 4466a 35

Slander—malicious statements in presence of one other than .
one slandered; complaint need not allege that two heard
statements ..' 38

Execution—docketed judgment is not lien on real property
of defendant 47

Execution—exemptions provided for in civil cases apply 47
District attorney may not promise immunity to accomplice

if he testifies against his associate; matter for trial court 57
Larceny—member of county board who appropriated to own

use goods paid for by county is guilty, although element
of trespa.ss is absent 87

Fraudulent advertising—partnership with name corporate in
form not guilty of violation of law in advertising that,
company has facilities for acting as executors, administra
tors, etc 3^

Bond given on appeal from conviction for offense under ch.
441, L. 1921, need not have condition prescribed in 1 (32)
(c) thereof 133

Defendant in one action may be compelled to testify in prose
cution of another; his testimony cannot be used to in
criminate himself 114

Worthless check—drawing chedt on bank in which there are
no funds is not crime if funds are withdrawn after
reasonable time though check is not presented 137

Worthless check—for past due debt as rule not offense 137
Worthless check—venue of crime is in county where. Issued

and delivered 137
Concealed weapon—revolver carried in violation of law can

not be confiscated 181
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CRIMINAL LAW—Continued
Justice of peace who does not give notice to district attorney

required by 4769 may be prosecuted; is liable to removal
from office by circuit court

Bail given without authority of law is not forfeited
Confiscation of automobile—man arrested while coming out

of garage carrying jug of moonshine is not discovered
in act of uniawfully transporting liquor

Conviction for unlawful possession of liquor after first con
viction for offense committed subsequently thereto is not
for second or subsequent offense..

Extradition—no liability on part of complaining witness for
costs incurred in case governor of asylum state refuses
to honor requi.sition of governor of this state on request.
of witness...-

Extradition—governor of this state may require complaining
witness to give security for payment of costs as condi
tion of issuing requisition

Adultery—information is sufficient, but time of offense should
be made definite and certain '

Concealed weapon—license does not give detective right to
carry

Manslaughter in 4th degree—person who gave another moon
shine from which he dies not neces.sarily guilty

Gambling—giving of automobile as prize, winner to be deter
mined by chance, each holder of admission ticket receiv
ing one chance, violates law

Gambling—any scheme by which determination of winner of
prize is by cliance is violation of law provided considera
tion is paid for each chance

Extradition—procedure to be followed in international extradi
tion

Extradition—abandonment is extraditable offense
Attorney who is mayor must not defend one charged with

violation of city ordinance or state criminal law
Arrest—not authorized without warrant for misdemeanor

not committed in officer's presence
Suicide—attempt to commit, is misdemeanor
Embezzlenjent—cashier who loans money of bank in excess

of rule does not violate law; if bad faith can be shown
may be convicted under 2024—42

Gambl ng—giving of numbered coupons with sale of goods
under arrangement whereby drawing is to be held and
prize given to holder of lucky number violates law
against lotteries

Accessory before fact must be present when principal crime
is committed

Requisition—papers not approved because defendant is not
accessory before fact but is aider and abetter

Venue—change may be taken from police justice in criminal
act.on 01 which such officer has jurisdiction..

Sunday baseball is prohibited under 4595
Person in Wisconsin who fails to support his wife and children

residing in Michigan may be prosecuted in Wisconsin
under 4587c.

Gambling—machine is gambling device if, when coin is
dropped in, operator gets candy plus premium to be se
cured with next nickel

Gambling—slot machine giving package of gum and also num
ber of coupons violates law
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CRIMINAL LAW—Continued Pa^e
False nretenses—cannot be predicated on promise to do some

thing in future; misrepresentation must be of existing
fact

Defeniiants can plead former jeopardy to any indictment
charging possession of intoxicating liquor on day named
in first information if first information included all
liquor possessed during that day

Embezzlement—cashier who wilfully credits to depositor's
account smaller amount than amount deposited may be
prosecuted

Extradition—allegation in Indictment that offense was com
mitted on " day of April, 1919" is sufficient if so
under laws of demanding state

Search warrant—federal officer may aid sheriff in execution..
Clerk of municipal court not authorized, after dismissal of

appeal to his court on first conviction, to forfeit bail on
receipt of notice of breach of conditions of bond

821

860

877

906

937

939

Culverts. S'ee Bridges and Highways.

DAIRY AND FOOD

"The manufacture and sale of ice cream and other dairy
products," as expressed purpose of corporation does not
entitle it to benefit of filing fee fixed by 1772 (9) (b) 14

Oleomargarine—act of congress providing that dairy prod
ucts shall be subject to police regulation of state as soon
as they arrive in state is valid enactment 200

False branding—selling milk in bottles which bear inscrip
tion to effect that they were filled by another than one
who did fill them is violation of law 288

Bakery—partnership may be licensed 299
Cheese—4601—4o (9) does not establish definition binding

upon state in prosecution under 4601—7 491
Cheese—4601—4tt (9) refers to designation commonly used

in trade not to process used in manufacture 491
Cheese—outlawed so far as trade and commerce are con

cerned if it contains moisture in excess of limit 491
By-products of creamery or cheese factory may not be re

turned to farm by farmer; operator not forbidden to
deliver to farmer 698

By-products of condensery not within purview of law pro
hibiting returning of creamery or cheese factory by-prod
ucts

Bakery inspection—^right of dairy and food commissioner to
grant license where height of ceiling in bakery room is
less than 8 feet 792

Cheese made by blending various cheeses does not violate
adulteration law or misbranding law; is within purview
of law regulating moisture content 888

Cold storage—eggs loaded on car in Milwaukee, given New
York label at time of loading and directed to Chicago,
were not in interstate commerce when label was changed;
company or person causing removal of markings is liable
to prosecution 941

Damage to roads. See Bridges and Highways.
Dams. See Public Health.
Deaf. See Education, blind and deaf.

,  -i-
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Declaration. See Elections.
Deeds. See Mortgages, Deeds, etc.
Delinquent banks. See Banks and Banking.
Delinquent taxes. See Taxation.
Department of markets. See Public Officers.

Page

DETECTIVE AGENCIES
Where pariiiersbip licensed as agency is dissolved, partner

continuing business as sole proprietor must obtain new-
license 267

Bonds filed with secretary of state cannot be withdrawn when
personal surety is to be substituted lor corporate surety.. 308

License does not give right to carry concealed weapons 373
One conducting night watchman service is not detective 474

District attorney. See Public Officers.
Drainage. See Agriculture.

EDUCATION
Compulsory education—paroled inmate of industrial school

lor g.rls is amenable to oh. 4j.1, L. 1921 i
Vocational scboo.B—state a.d granted to city is not reimburse

ment of city for moneys expended by it; is subject to sole
control of local board of inaustr.al education 16

If joint town board lads to take charge of and dispose of
property of sciiool districts to be consol.dated, property
of each district vests In consolidated district 39

State aid—superintendent of public instruction has no power
to Withhold money out of school tund from district which
fails to comply with order to erect new school build.ng.. 44

Special school meeting is not illegal because notice tails to
state piace of meeting, if no tax or loan or debt was voted 50

County training school—bonus may be purchased back by
county on deciding to discontinue school 53

Blind and deaf—each county treasurer should certify to secre
tary of state and board of control amount expended in
1921 for relief 71

Blind and deaf—appropriation for 1922 is available to reim
burse county tor expenditures 71

Teachers' retirement fund—mere failure for four months to
protest against deductions is not consent 168

. Teachers' retirement fund—death beneflt includes, in case of
teacher of 50 years who has taught in public schools 25
years, accumulation for prior service IIO

Textbook law—county board of education plan established by
4u.31 to 40.34, Stats., was not aboi,shed by 40.355 148

Textbook law—all textbooks purchased by local boards or by
county boarus of education must be purchased at prices
on file with state superintendent under 40.35; cannot be
changed oitener than once in 5 years 148

Bonds—date when final payment is due on loan to be repaid
in 15 equal annual installments beginning one year after
A..arch i5 following resolution 165

District meeting—personal notice to electors is not required
if notice is published in newspaper 165

High school at Appleton is district free high school, existing
under ch. 563, L. 1917 167
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EDUCATION—Continued Page
Junior high school—may be established in city nmlnta'nlng

district free high school, by resolution of city board of
education 167 ■

Statute authorizing city councils to consolidate and dissolve
school districts applies to special (barter city 167

Transfer of special charter cities to general charter, by ch.
242, L. 1921, does not affect existing school system in
special charter city 167

Teachers' retirement fund—teacher cannot designate pastor
of her church as her beneneiary 196

Schoolhouse bonds—limit of indebtedness is based on assess

ment determined by hoard of review previous to authorlza-
t'on of bond issue 211

Teachers' retirement fund—one who after leaving state con
tinues to teach is not entitled to withdraw fimds 229

County training school—money collected to pay bonds, when
no longer needed may be turned into general fund of
county 232 '

Transportation of pupils—school district which does not fur
nish to children between ages of 4 and 20 residing within
district and over 2 miles from school must compensate
parents who transport such children to school 241

School district should not be apportioned 7/10 mill tax which :
failed to comply with 40.09 (21), Stats. 1919, though not
all pupils are residents of district 283

Transportation of pupils—40.16 (1) applies to free high school
districts as well as to common school districts, and to
all children of school age; also to transportation to schools
in adjoining districts when children are eligible under
40.29 (4) to attend such schools 286

Children of school age rea ding in tuberculosis sanatorium at
Wales may attend school in district In which sanatorium
is located 292

State certificate—experience as teacher 3iiust have been ac
quired in public schools only when statutes expressly so
provide 307

Blind—person totally blind in one eye, with only 4/200 vision
in other is practically blind; may be given aid under 47.08 312

Transportation of pupils—fees clue parents 331
Transportation of pupils—amount due parents as fees is re

coverable until lapse of six years 331
High school bonds—free high school district, though having ;

same boundaries as city, may issue; bonds will be dis
trict's own obligation, not city's 338

County superintendent—funds are available for salary and
expenses as soon as njoney roaches treasurer's offlce 397

Vocational education—boy 17 years of age who fails to attend
vocational school under 40.73 (3) may be punished under
4635 397

Vocational education—for failure to attend vocational school,
boy under 17 or girl under 18 may he brought before
juvenile court as delinquent; boy over 17 may be punished
under 4635 401 [

Vocational ed-^cntioii—parent cannot be punished for failure '
to send child to vocational school 410

Vocational education—state aid cannot be given to school
established by local board of vocational education having ;
no legal existence 451
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EDUCATION—Continued Pa^e
Transportation of pupils—where parent living more than two

miles from schools both In home district and adjoining
district elects to transport his children to latter school,
home district is liable for charge 472

Blind—state a'd is limited to those who require rehabilitation 486
Inspection of buildings—orders of state school inspectors for

rouuiiding schooihouses enforceable fay mandamus 498

School funds—not to be diverted from purpose for which
raised 514

Return of taxes levied at annual meeting of union free high
school district 514

Tuition—not payable by town, village or city of residence of
one who, after finishing course in his own free high
school, enters free high school of gnother district 562

Vocational education—city council may be compelled by man
damus to provide funds for vocational school in city o?
over 5,000 population 565

State aid—cannot be withheld from school district for failure
to comply with order of state superintendent to remodel
school building 579

Teachers' retirement act—total disability benefits for teach
ers under 50 will not become available until required
deposits have been made for five years 580

General repeal of special city cliarters does not affect systems
of school organization established by such charters 585

Transportatiou of pupils—application of rule for measurmg
distance from home to schoolhouse 589

Per capita cost of instruction must be calculated with school.
not each department, as unit 591

Salaries paid the teacher or teachers include salary paid prin
cipal 591

Teachers' retirement act—mere continuity of service as noi-mal
school teacher, commencing, prior to passage of law of
1921, does not establish contract antedating that law so
as to exempt teacher from its operation 596

Teachers' retirement law—secretary of board of normal
school regents is eligible to benefits 678

Teachers' retirement law—neither public officers nor civil
.service employes are within exemption with reference to
contracts made prior to passage of act 681

Second grade certifii;ate may be renewed without examination,
notwithstanding changes in requirements since it was
originally issued '683

School board—resignation of elective member is not effective
until presented to mayor; requires no acceptance 706

School board—appointment to fill vacancy in elective board,
other than in school district, made by mayor and con
firmed by council 706

School district's right to issue bonds for purpose of refunding
previous issue 712

Supervising teacher—may charge for use of own car • 741
Teachers' retirement law—death benefit, in case of death with

out d'rection as to payment, payable in single sura, to
personal representative if he lias not designated benefici
ary; to beneficiary if he has named one 746

Powers of school board under special charter of city of Port
age 769

School board members who expend money in excess of amount
authorized by law personally liable to city 769
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EDUCATION—Continued Page
In city raa'ntaining own schools S'/a mill tax for municipal

purposes available for school purposes 769
Teachers' retirement law—teacher from another state who is

employed in Wisconsin public school temporarily subject
to law • 788

Teachers' retirement law—secretary of board of regents or
university not eligible to membership in state retirement
system '811

Unexpended balance remaining in fund for day schools for-
blmd and deaf in any district—effect on state aid 822

Moneys collected for maintenance of high school, not voted
by electors, must be used only for purpose for whlcli
raised: resolution to return to taxpayers money so col
lected is void 824

Industr'al education—city must be treated as one of popula-
t.'on attributed to it at last federal census 852

Teachers' retirement act—teachers in Stout institute, em
ployed under terms of rosolut'ons. were employed under
cc^tract subsequent to July 7, 1921; not exempt from
deductions made without their consent 926

Schoolliouse bonds—unless public schools in citv are governed
and ma'utaiued by school district municipality d'stlnet
from city municipality, bonds for bu'lding schoolhouse
are bonds of city; may not be issued in excess of limit
of indebtedness of such city 955

ELECTIONS

In case of two vacancies in office of supreme court justice,
first election is to fill first vacancy 25

County derlf should furnish registry boohs to registration
board in time for first meeting 75

Numerous provisions of election statutes construed 79
Sheriff—name of present incumbent cannot be placed on

primary or election ballot in 1922 136
Nom'nation papers for justice of sunreme court mav contain

statement of princ'nios of candidate; such slogan can
not be placed on ballot 204

Present sheriff may become candidate at primary; if nomi
nated. county clerk must place name iiuon official ballot.. 457

SherilT elected at general election, ineligible at time of pri
mary, may hold office if d'snnalification is removed at
same election by constitutional amendment 457

Residence—self-snpnorting teacher's right to vote in city in
whirh she teaches 503

Use of initials In place of Christian names of candidates on
nf^m'nation papers and ballots does not render them in
valid - 525

Nominat'on papers for member of legislature signed bv resi
dents of several wards of city can be counted only as to
single ward, rest being discarded as surnliisaee 592

Nomination papers—where affida'-it shows that signer.s are
electors of county and res'dents of precinct stated In
paper, error in failing to state that they are electors of
precinct mav be disregarded.. .- 592

Nomination papers—uns'gned affidavit appended is ini-aMd,
but -signature may be supplied though time for filing
papers has expired 592

Nomination papers—affidavit may be on back as well as on
face 592
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ELECTIONS—Continued Page
Nomination papers—county clerk may not permit filing of ad

ditional papers after time fixed by statute nor place
name of candidate named therein on official primary
ballot 59g

Nomination papers—county clerk should discard papers con
taining excess of signatures and file only balance 598

Election of candidate who has not complied with statute in
filing nomination papers would not be invalid on that
ground 598

Circuit judge—not duty of secretary of state to decide right to
be eiected to federal office in determining upon list of
nominees to be certified to county clerks 600

Vacancy—no name may be substituted on primary ballot for
that of cand date who has died since nomination 623

Right of one candidate to appear on two party tickets on
primary ballot ; 627

Withdrawal—candidate may withdraw at any time before pri
mary ballots are printed 631

Pasters—use containing name of candidate on primary elec
tion ballot is unlawful 635

Registration—elector may register and vote on primary elec
tion day 677

Nomination paper filed after primary by independent candi
date for state senator in district comprising two counties
not required to have signers from both counties 704

Candidate for nomination by political party who receives re
quired percentage of votes entitled to have name on gen
eral election ballot although candidates for other offices
on same party ticket fail to secure necessary percentage.. 708

County party nominees who receive required primary vote
entitled to place on general election ballot although
candidates of same party for state offices fail to poll
required percentage 711

Candidate at primary who fads to receive required per cent
of votes—name must be placed In independent column on
general election ballot if only candidate or party for given
office; circulation or filing of second nomination papers
not required 748

Right of party candidate to have name on ballot as "independ
ent Democrat" or "independent Republican" if percentage
of votes at primary was too low to permit his being
candidate of his party 753

Newly incorporated village remains part of old election dis
trict for purposes of general election 781

Candidate having no disbursements who does not file state
ments of expenses cannot have his name printed on ballot 790

Polls—when time for opening and closing has been changed
by electors, law provides no way in which action can be
rescinded 791

Number of independent columns should be one, unless num
ber of candidates makes additional column advisable 794

Recount of votes—petition cannot be filed subsequent to last
day of meeting of county board of canvassers following
primary 795

Nomination papers filed after primary need not state that
candidate is running as Independent: may state that
he renresents principles of party 796

Nomination papers—failure to state candidate's bus'ness not
vital 796
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ELECTIONS—Continued Page
Nomination papers—failure to show both residence and post-

office address of each signer fatal to validity; horizontal <
line not equivalent to ditto marks 796

Nomination papers—failure of signer to add year in dating
signature fatal to validity 796

Declaration of acceptance—one nominated by nomination
naners after primary not rennired to file 796

Expense account—name of candidate defeated in primary as
party nominee not barred from ballot as individual
nominee through failure to file expense account as candi
date for party nomination 818

Corrupt practices—postal card issued without name and ad
dress of candidate violates law 842

Special election—duty of county clerk to call, to fill vacancy
to occur through election of sheriff to succeed himself. .. 915

Embez;'lement. See Banks and Banking.
Embezzlement. See Criminal J aw.
Emergency. See Words and Phrases.
Eminent domam—notice of application to judge need not be

given mortgagee to lands taken for relocation of portion
0^ state trunk highway 479

Eminent domain—s"les of similar tracts of laud are admissible to
show market value :n condemnation proceedings 497

Eminent domain—county has no right to take material for high
way purposes from land in condemnation proceedings
until pavment or tender of amount of award has been
made, although county has appealed from award 767

Estates. See Mortgages, Deeds, etc.
Examination fees. See Banks and Banking.
Execution. See Criminal Law.

Exempt state lands. See Public Lands.
Exempt state lands. See Taxation.
Exemptions. See Taxation.
Expense accounts. See Elections.
Extradition. See Criminal Law.

Fairs. See Agriculture, agricultural societies and agricultural
fairs.

False branding. See Dairy and Pood.
False branding. See Public Health.
False entries. See Banks and Banking.
False pretenses. See Criminal Law.
Peed mill. See Words and Phrases, flour mill.
Feeding stuffs. See Agriculture.
Fees. See Corporations.
Fees for sery'ces. See Courts.

Piling, See Words and Phrases.
Piling fees. See Corporations.

PISH AND GAME
Rabbits lawfully taken in one county may be transported and

legally possessed in county where there is no open season 64
Rabbits—butcher in Dane county may have in his possession

for sa^e during open season therein not more than bag
limit in said county 64

Confiscated game—only deductible expenses from proceeds
bef'ire payment into state treasury are those incurred in
and about particular seizure and sale 123
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FISH AND GAME-Continued Page
Prairie chickens—conservation commission may purchase

food lor, during emergency period 130
Bounty—person may be entitled to $4 for killing unborn

wolf cub 291
Lake Wisconsin—specific statute prescribing limited open sea

son for game fish overrides general statute making entire
year open season for certain varieties in all waters 383

Muskrats—order giving additional protection is void unless
based on evidence produced at hearing held under 29.21.. 733

Racoons—order giving additional protection is vo.d unless
based on evidence produced at hearing held under 29.21.. 733

Right of licensed hunter to drive birds from open water to
shore, whore licensed hunter shoots them 750

Hunting license—rights of U. S. army officer stationed in Wis
consin 757

One convicted under ch. 29, Stats., not eligible to receive any
license for one year under that chapter 768

Rough fish—conservation commission may remove, by seine
only from Dead Lake when such fish are found harmful
to others therein 925

Flour mill, See Words and Phrases,
Foreign corporations. See Corporations.
Fraudulent advertising. See Criminal Law.
Fraudulent advertising. See Trade Regulations.
Full crew law. See Railroads.
Gambling. See Criminal Law.
Governor's salary. S'ee Constitutional Law.
Health commissioner. See Public Health.
High school bonds. See Bonds.
High school bonds. See Education.
Highway bonds. See Bonds.
Highway bonds. See Bridges and Highways.
Highway improvement bonds. See Bonds.
Highway improvement bonds. See Bridges and Highways.
Home finding corporations. S'ee Charitable and Penal Institutions.

HOTELS AND RESTAURANTS

Entire notice to be posted in rooms should be in type. 126

House of correction. See Charitable and Penal Institutions.
Humane officer. See Public Officers.

Hunting licenses. See Fish and Game.
Illegal taxes. See Taxation.
Income taxes. See Taxation.

INDIANS

Lands allotted by federal government under either trust
patent or restricted patent are exempt from taxation
until trust is extinguished or restriction is removed 661

Land held under restricted patent conveyed with consent of
federal government-to another Indian whose title is sub
ject to same restriction remains e.xempt from taxation... 671

Swamn lands in Bad River reservation are presumptively
property of state or its grantees 904

Delinquent minor under age of 18 may be committed to
Indian school under care of school or under supervision
probation officer and further order of court 953
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INDIGENT, INSANE. ETC. Page
Wisconsin Psychiatric Institute—voluntiiry patient may be dis

charged without two years' parole fixed by law 70
Transient pauper—town in which individual has legal settle

ment is liable for aid given him by another town or city
in same county 212

Attorney general need not appear at examination held by
board of control under 51.22, unless requested to do so... 304

Expense of preparing for burial body of Indigent patient who
died in county tuberculosis sanatorium is part of mainte
nance expense 336

Commitment of insane husband to county insane asylum does
not relieve liability of estate to support wife and minor
children 370

Legal settlement—not gained in one municipality by residence
for year or more while supported by another municipality 419

Residence in one municipality for year or more while sup
ported by another municipality does not gain legal
settlement in former 419

Reimbursement of sheriff for medical attention to indigent
inmate of county jail 456

Payment of and reimbursement for funeral expenses of in
digent inmate of county jail 456

Court commissioner may not commit to hospital for insane
or home for feeble-minded 605

Superintendent of northern hospital for insane not obliged
to release voluntary patient on five days' notice 823

City in county operating under township poor system is
liable for support of pauper since annexation of territory
in which he resides; liability of town of which such terri
tory was formerly part is terminated upon annexation... 945

Delinquent minor under age of 18 may be committed to Indian
school under care of school or under supervision of pro
bation officer and further order of court 953

Claim of county may not be disallowed by board of county
of legal settlement on ground that one receiving aid has
interest in property 957

Industrial education. See Education.

Industrial school for girls. See Charitable and Penal Institutions.
Innkeepers. For this subject see Hotels and Restaurants,
Insane. See Indigent, Insane, etc.
Inspection of buildings. See Education.

INSURANCE

Member of county board may not act as agent of party to con
tract for insurance of county property 68

Municipal officer cannot contract with insurance company in
which he is stockholder 127

Time of first meeting to elect officers of nonstock corporation
should be fixed in articles 402

Officers should not be named in articles 402
Name of corporation should be enough different from name

of any other company so that public will not be misled.. 402
No board or officer of state is authorized to procure, against

liability under workmen's compensation law, unless
specifically authorized by statute 426

Certificate accompanying amendment of articles of organiza
tion of fraternal benefit society or corporation must com
ply with provisions of 1774 and be filed with commis
sioner of insurance 431
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INSURANCE—Continued . Page
Foreign Insurance company loaning money on i-eal estate in

Wisconsin is not taking risks or transacting business
of insurance in state 490

Statement in articles of organization or in amendments that
duties of officer shall be such as are imposed upon him
by law or. by board of directors not compliance with law 749

Meeting of stockholders adjourned to reconvene at call of
president is adjourned sine die; to reconvene it proceed
ing for calling special meeting must be followed 809

International waters. See Words and Phrases.

Interstate commerce. See Commerce.

INTOXICATING LIQUORS
Officer is not justified in shooting, to prevent escape, person

who has violated liquor law but does not carry concealed
weapon nor resist arrest

City ord.nance licensing sale of soft drinks that contam no
alcohol without regulatory provision is void

Bond given on appeal from conviction under ch. 441, L. 1921,
need not have condition prescribed in 1 (32) (c) thereof

"Permit" as used in ch. 441, 1 (7) (f), L. 1921, deilned
New license must be issued under new law for sale of non-

intoxicating liquors
Defendant in one action may be compelled to testify in prose

cution of another; his testimony cannot be used to
incriminate himself

State institution is not required to take out permit for use
for medical purpose.s

One who transports liquor in car of which he is driver
violates law although he is helpless to get rid of it when
he discovers it Is there

Justice of peace who does not give notice to district attorney
required by 4769 may be prosecuted; is liable to removal
from oflice by circuit court 237

Automobile may be seized when peace officer discovers any
person in act of unlawfully transporting liquors therein;
proof that it has been used in such traffic not sufficient..

Liquor unlawfully seized may be used as evidence unless
court has ordered it returned to owner

Dweliing in question was not part of premises for which
license was granted to sell nonlntoxicating liquors

Liquor unlawfully obtained may be used as evidence unless
returned to owner

Bail given without authority of law is not forfeited
District attorney who is credibly informed that liquor law

has been violated and does not prosecute is subject to
removal 300

Records of drug stores on sale of liquor are open to district
attorney

Man arrested while coming out of garage carrying jug of
moonshine Is not discovered In act of unlawfully trans
porting liquor so as to cause forfeiture of automobile....

Forfeiture of automobile by one discovered while commg out
of garage carrying intoxicating liquor

County institution must have permit for purchase
Conviction for unlawful possession of liquor after first con

viction for offense committed subsequent thereto is not
for second or subsequent offense 330

31

37

103

105

105

114

182

185

245

264

268

268

273

300

305

305

310



Index 989

INTOXICATING LIQUORS—Continued Page ' S
Bond conditioned not to sell, vend, etc., liquor is not forfeited ' ̂

by offense of having liquor in unlawful possession 330 :
Moonshine—person vi^ho gave another, not necessarily guilty '

of manslaughter 378 . J
Surrender of defendant does not relieve bondsmen of condi- ^

tions of bond 411
Nuisance—may not be abated by summary order 543

*  Forfeiture under bond—action must be brought to secure... 543
Soft drink parlor—town board may not license to sell drinks }

that contain no alcohol 543 "i
Officer has no right to arrest man without warrant for mis

demeanor not committed in his presence 546
Moonshine—possession prohibited 709
Conviction for second offense can be secured only by allegation

and proof of former conviction 709
Moonshine—conviction for possession, on specific day, will

bar second conviction for same day unless complaint j
in first conviction specifies time of day which does not
overlap time of second 709 g

Defendant can plead former jeopardy to any indictment
charging possession on day named in first information
if first information included all liquor possessed during
that day i ^

Clerk of municipal court not authorized, after dismissal of s.,a
appeal to his court on first conviction, to forfeit bail on . 1
receipt of notice of breach of conditions of bond 939

Investment companies. See Banks and Banking, employers
thrift club.

Investment companies. See Corporations.
Islands. See Public Lands.
Jails. See Prisons.
Jitneys. See Railroads.
Judge, circuit. See Public Officers.
Judge, county. See Public Officers. _
Judge of juvenile court. See Public Officers.
Junior high schools. See Education.
Juors. See Courts.
Justice of the peace. See Public Officers.
Justice of supreme court. See Public Officers.
Juvenile court. See Courts.
Labels and trade-marks. See Trade Regulations, trade-mark.

LABOR ^
Wages due state employe—cannot be paid to wife in absence

of authority express or implied 556
Apprentice—penalty for violation of indenture of apprentice

ship is enforceable against parent of apprentice as well
as apprentice

Land mortgage associations. See Banks and Banking.
Land mortgage associations. See Corporations.
Landlords and tenants. See Real Estate.
Lar«'pnv. Pee Criminal T aw.

Last assessment. See "Words and Phrases.
Legal settlement. See Indigent, Insane,- etc.
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LEGISLATURE
Legislative journals, session laws, bue book, and statutes

need not be furnished to such members of legislature^
1922 special session, as were furnished copies as members
of regular session in 1921 235

Special session—although call specifies laws which goveraor
wishes enacted, any law may be enacted designed to
accomplish objects suggested in call 249

Liens. See Animals.

Liens. See Contracts.
Limit of indebtedness, ^ee Taxation.

LIVE STOCK • .

Stallions—law making it unlawful for. owner to use scrub or
mongrel for breeding purposes is upconstitutional 886

LOANS FROM TRUST FUNDS
Erroneous description of lands in district does not affect

validity of application nor legality of loan 328
Town clerk is not required to enter tax against lands

described in application but against lands actually in
district borrowing 328

Money cannot be borrowed for purpose of refunding indebted
ness Incurred to pay teachers' salaries; can be borrowed
to repair city school building 56i

Lotteries. See Criminal Law, gambling.
Lotus beds—authority of conservation commission to regulate

taking of flowers and plants from lakes 602
Malfeasance. See Public Officers.
Manslaughter. See Criminal Law.

MARRIAGE

County clerk may issue license notwithstanding applicant's
inability to answer all questions 706

Materials. S'ee Words and Phrases.
Mayor. See Public Officers.
Memorial Union. See University.

MILITARY SERVICE
Soldier's bonus—widow of deceased soldier is entitled to bene

fits, although she remarried before application was made.. 376

MINORS

Boy 17 years of age who fails to attend vocational school
under 40.73 (3) may be punished under 4635 397

For failure to attend vocational school, boy under 17 or girl
under 18 may be brought before juvenile court as delin
quent; boy over 17 may be punished under 4635 401

Parent cannot be punished for failure to send his child to
vocational school 410

Adoption—board of control is legal guardian of children not
yet 21 whose adoptions are invalidated by recent decision 570
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MINORS—Continued , ^ ^
Employer who orders his employe, boy under 16. to drive

automobile in violation of law may be prosecuted as prin
cipal i ■ ■ ■ ■ '

Child protection—juvenile court finding male child under
eight incorrigible may commit to industrial school for
boys

Misdemeanors. See Criminal Law.
Moonshine. See Intoxicating Liquors.

615

835

MORTGAGES. DEEDS', ETC. .
Estate right of U. W. regents to accept less than state s

vested right "I" " 1
Estate—amount may be taken by U. W. regents in stock at

present market value, which can be immediately eon-
verted into cash equivalent

Estate—amount which county court must order paid out for
care of grave of deceased is matter for proof by witnesses
in court /■.V

On deed transferring to U. S. site for federal building which
contains no proof that U. S. is given unincumbered title ,
governor may not give certificate of consent to acquisi
tion 1

Deed containing words "to be used as armory site cannot
be accepted by state

Fee to be charged by register of deeds for five-folio mortgage
not of approved form

Right of state treasurer to reassign real estate mortgage as
signed to him and recorded by original mortgagee upon
assumption that it would be purchased by annuity board.

145

145

189

266

524

549

634

MOTHERS' PENSIONS' „ . .
Child placed in home of grandparent acquires sufficient resi

dence in grandparent's county to authorize granting of

Jurisdiction to grant, depends upon residence, not legal settle
ment

693

887

Municipal accounts. See Municipal Corporations.

MUNICIPAL CORPORATIONS
City—council probably has power to narrow street under

express power to alter or vacate
City—council may locate s'dewalk at property line or at any

practicable distance therefrom ".ij;' "
City—council may disregard center line of street in building

roadway
Ordinance licensing sale of soft drinks that contain no alcohol

without regulatory provision is void
Special charter city—statute authorizing city council to con

solidate and dissolve school districts applies
Spec'al charter city—automatic transfer to general charter,

by ch. 242, L. 1921, does not affect existing school system..
Ordinances—village board probably has power to regulate

billiard tables used without charge in clubs and private
houses

19

19

19

37

167

167

188
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MUNICIPAL CORPORATIONS—Continued Page
City sewers—sec. 62.18, relating to cost of construction, con

strued 208
City under commission government—term of supervisor is

one year 230
Village with population between 250 and 350—should reduce

trustees from 6 to 2 by electing one trustee each year.... 230
Towns—when boundaries are changed boards should meet

and apportion assets and liabilities 263
Village—should elect one trustee annually if population is

less than 350 277
Municipal accounts—town board may require tax commission

to audit town books; commission may make such audit
on own motion 280

Municipal accounts—obligation of town to pay expenses of
audit does not depend upon who made motion 280

Town meeting—no authority to require tax commission to
audit town books 280

Town meeting—may change statutory p6r diem of town of
ficers but may not provide compensation in form of fixed
salary 326

Town—assessor may be paid by day for work as such officer
and per diem for work on other days as town superin
tendent of highways 391

City under general charter prior to 3921 must have commis
sioner of health, not board of health; City under special
charter prior to 1921 must still have board of health and
health officer 448

Ordinance—attorney who is mayor must not defend one who
is charged with violation 473

City—common council may not divert to other purposes fund
appropriated by former council for public health work... 476

Ward boundaries—term of office of supervisor resident in
new ward but elected before creation or alteration of
ward 515

Towns—limit of power of town boards to borrow money 540
City charters—general repeal of special city charters does

not affect systems of school organization established by
such charters 585

Plat—fee of register of deeds for filing "plat" required by
60.38; no authority exists for recording 626

Village—newly incorporated, remains part of old election dis
trict for purposes of general election 781

City manager of city reorganized under eh. 64, Stats., may
appoint and remove health officer although council has
not altered existing board of health 814

City police—appointment is void if made in violation of rules
established by beard of police and fire commissioners:
board's approval does not legalize it 848

City—.n administration of vocational education law, popula
tion attributed to it at last federal census is basis 852

Public utility, municipally owned—funds derived from income
cannot be diverted to general fund unless they exceed all
requirements of plant for operation, maintenance, etc 936

Municipal bonds. S'ee Bonds.
Mun.cipal officers. See Public Officers.
Muskrats. See Fish and Game.

Mutual savings banks. See Banks and Banking.



Index 993

NAVIGABLE WATERS Page
Authority of conservation commission to regulate taking of

lotus flowers and plants from lakes 602
Water powers—city in Minnesota may not erect dam on Wis

consin side of river 689

Nomination papers. See Elections.
Nonpar-value stock. See Corporations.

NORMAL SCHOOLS

b'catute appropriating money to board to establish new school
is in effect mandatory; any citizen may proceed by man
damus to compel board to act 385

Funds contributed by federal government for tuition and fees
of d;sabled ex-soldiers are not government grants; belong
to normal school fund income 442

Teachers' retirement act—m^re continuity of service, com
mencing prior to passage of law of 1921, does not estab
lish contract antedating that law so as to exempt teacher
from its operation 596

President, librarian and clerk may not be interested in con
tract with school: teacher, janitor and engineer not
within purview of 4549 731

Notary public. See PubJ'c Ofhcers.
Noxious W(?eds. See Agriculture.
Nuisances. See Public Health.

OIL INSPECTION

One liable for oil inspection fee may pay fee under protest
but cannot require admission of service of protest as con
dition of payment 199

Oleomargarine. See Dairy and F'ood.

OPTOMETERY

Supervision by registered optometrists of work of unregistered
optometrist at intervals of 60 days insufficient 404

Board may not require that applicants for examination be
graduates of high .school 404

One who does work cn patient is one that must be registered 451
Examination may be required in elementary branches 451
Board cannot elect oflicer unless it meets as body; cannot

hold election by mail 932

Ordinances. See Municipal Corporations.
Over flve thousand inhabitants. See Words and .Phrases.
Paroles. Uee Prisons.

Passes. See Railroads.

Pasters. See Elections.

PEDDLERS

Butcher who takes orders for meat and afterwards delivers
it to purchasers is not peddler 56

One who travels from place to place taking orders for goods
which he afterwards delivers, is not peddler 59
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PEDDLERS—Continued Page
Transient merchant—resident of county is not transient

merchant in that county 59
Showman's license—vaudeville exhibiting for money trained

or wild animals 163
Showmen's licenses—fees collectible by state treasury agent,

not by fair association 501
Showmen's licenses—reduced fees in case carnival is held

under direction of association receiving state aid ap
plicable througliout year 501

Transient merchant—one following fairs and selling mer
chandise 898

Pharmacy—law requiring all owners of drug stores to be regis
tered pharmacists would be constitutional 618

PHYSICIANS AND SURGEONS
Chiropractor—may not append to name abbreviations "Dr."

or "D. C." 121
State institution is not required to take out permit for use

of intoxicating liquors for medical purposes 182
Appointments can be made to board of medical examiners only

from lists submitted to governor by various medical so
cieties 438

Plats. S'ee Municipal Corporations.
Police. See Public Ofllcers.
Police justice. See Public OflBcers.
Polls. See Elections.
Posse comitatus. See Counties.
Prairie chickens. See Fish and Game.
Prisoners. See Prisons.

PRISONS

State prison—imprisonment in, not authorized by statute
making certain acts misdemeanors without specifying
where imprisonment shall be 34

Jail—trial judge has power to order prisoner let out at hard
work to be brought back for every night, Sunday and
holiday 46

Jail—prisoner in default of payment of fine must be hired
out by sheriff 47

Jail—county board may prescribe diet of prisoners and fix
maximum compensation to be paid therefor; may change
compensation from time to time 99

Jail—county whose prisoners are transferred to another
county for safe-keeping i.s not liable to latter county
for damage clone by escaping prisoners 102

Convict—traveling expenses incurred by warden of state prison
in taking prisoner into court on writ of habeas corpus ad
tcstificanrium may be audited out of fund in 20.17 (18) (a) 207

Convict—petition for compensation on ground that petitioner
was innocent of crime should be dismissed if conviction
was on plea of guilty 355

Jail—reimbursement of sheriff for medical attention to in-
•  digent inmate 456
Jail—payment of and reimbursement for funeral expenses of

indigent inmate 456
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PRISONS- Continued ^
Paroles—board of control must carry out order of governor;

notice provided for in 57.C6 need not be given 510
Jail—maintenance of probationer wbo has violated condition

of probation is chargeable to board of control bii
Prisoner who has been serving sentence in state prison can

not be taken back, at expiration of prison sentence, to
serve sentence in house of correction after such sentence
has expired ; • •

Prisoner—inmate in Milwaukee county house of correction
may be transferred to state prison 863

Prisoner—not entitled to compensation if term has been
shortened by other means than pardon of governor 87J

Public contracts. See Contracts.

PUBLIC HEALTH , .. ..
Rest day—manufacturing plant whose principal product is-

linseed oil, but which turns out by-product linseed meal,
is not flour or feed mill I"'" Vj

Rest day—that orders of manufacturing plant come bunched
up does not create emergency • ii®

False branding—selling milk in bottles which bear inscrip
tion to effect that they were filled by another than one
who did fill them is violation of law -ioo

Quarantine—board of health not required to give written
notice to persons occupying premises

Health commissioner—required in city under general charter
prior to 1921 and in city under special charter prior to
1921

Board of health—not required in city under general charter
prior to 1921; required in city under special charter prior
to 1921

Commqn council may not divert fund appropriated by former
council for public health work • • • 475

Cheese 4601 4a (9) does not establish definition binding
upon state in prosecutions under 4601—7 491

Cheese—4601—4a (9) refers to designation commonly used in
trade, not to process used in manufacture 491

County nui'sing service—right of county board to delegate
power to hire nurse

Venereal disease—procedure outlined in 1417ot, subsec. 5, is
644civil, not criminal

Venereal' disease—person afflicted who refuses to take treat
ment mav be committed to public institution for treat
ment " i-

Safety devices—vendor of machine who sells it f. o. b. at
factory but at request of purchaser sends one to install
it not liable for forfeiture for failing to comply with stat
utes and orders of industrial commission; purchaser is
liable

Dam built by improvement company—may not be repaired
by county board for purpose of improving sewerage in
city or county ' L"

Board of health—city manager of city reorganized under ch.
64, Stats., may appoint and remove health officer although
council has not altered board 814
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PUBLIC HEALTH—Continued Page
Beauty parlors—apprentice or operator must not be owner

nor part owner although manager duly licensed is hired
by her 903

Nuisance—action to abate may be commenced by attorney
general in his own name or by private citizen on leave
or circuit judge: district attorney attends to trial 914

Public improvements. See Contracts.
Public impi'ovements. See Contracts, public contractor.

PUBLIC LANDS'

Timber—commissioners of public lands may sell 90
State park—conservation commission may acquire and resell

tract of land outside park whose acquisition is necessary
to removal of industrial plant from park 159

Post office at Mineral Point—proof from federal authorities
insufficient for certificate of assent from governor 206

Sanatorium in Waukesha county—proof from federal author
ities insufficient for certificate of assent from governor.. 206

Island—whether state has title depends upon whether original
survey was incorrect or whether lake has been created
since survey was made 225

Site* for federal building—governor may not give consent
to acquisition if deed contains no proof that U. S. is
given unihcumbered title 266

Exempt state lands—lands deeded to state prior to first Mon
day of August in any year are e.\empt from taxation in
such year 434

Exempt state lands—county treasurer cannot sell, for taxes
assessed and returned delinquent 434

Islands—unsurveyed. in Big Crooked Lake, are property of
state under act of congress, 1912 577

Islands—control of land in lakes by state in case they are
not shown on government plats although existing 900

Swamp lands in Bad River Indian reservation are presump
tively property of state or its grantees 904

PUBLIC OFFICERS
Accountant in office of state treasurer—bond should contain

provisions in 19.01 together with additional provisions
authorized by statute providing for bond 278

Alderman—ineligible to any other city office except mayor
during term for which elected 192

Alderman—may be member of school board if city school
district is separate corporation ; 192

Alderman—wife of city official who is employe of railroad may
not use pass obtained at his request or for his advantage 470

Annuity board—may invest funds in land mortgage associa
tion bonds provided such bonds are secured by mortgages
authorized by 1951, subsec. ( I) (c) 399

Annuity board—may purchase bonds if total mortgage loans
againsfwhlcli bonds are issued is not greater than 5o%
of total value of property securing such loans 423

Itu, -I ■

Board of control—not required to furnish certified copy of
document in its files, if so doing would hamper office in
enforcement oi' criminal statute 549
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PUBLIC OFFICERS—Continued Page
Board of examiners in optometry—cannot elect officer unless

it meets as body; cannot bold election by mail 932
Board of medical examiners—appointments can be made only

from lists submitted to governor by various medical so
cieties 438

Board of relief—should dismiss petition of convict for com
pensation if conviction was on plea of guilty 355

Bonds—nonresident agent of surety company, if properly
authorized by principal, may execute 375

Clerk of circuit court—may be compensated in part by salary
and in part by fees 53

Clerk of circuit court—may be paid wholly by salary or
partly by salary and partly by fees 242

Clerk of county court—not entitled to fees in criminal cases
as compensation under resolution of county board 104

Commissioner of banking—right to allow stockholder to
examine stock subscription books and accounts of bank in
his charge 655

Commissioner of banking—authority to sell U. S. government
bonds taken into his possession, without order of circuit
court • 800

Commissioner of banking—not duty to examine investment
associations not licensed under 2014—27 801

Conservation commission—may acquire and resell tract of
land outside state park whose acquisition is necessary
to removal of industrial plant from park 159

Conservation warden, special—may receive same fees as
sheriff or constable when legally performing same service 883

Conservation warden, special—cannot charge for transporta
tion of prisoner in own car 883

County board—resolution fixing salaries of county officers
does not require roll call vote 10

County board—member may not act as agent of party to con
tract for insurance of county property 68

County board chairman—term continues till successor is
elected 205

County board—term of supervisor in city under commission
government is one year 230

County board—special meeting may not be called or provided
for by ordinance or resolution 233

County board—member cannot hold and receive pay for posi
tion created by board of which he is member 408

County board—member not eligible to position of county high
way commissioner during term; may no't, by resigning,
make himself eligible 813

County clerk—right to issue marriage license if applicant
cannot answer questions 705

County highway commissioner—member of county board not
eligible to position; may not, by resigning, make himself
eligible 813

County officers—no law, parliamentary or statutory, requires
that resolution fixing salaries be adopted by roll call vote 10

County state road and bridge committee—compensation and
reimbursement based on amount appropriated for high
ways for year for which contracts have been under super
vision of committee; compensation not affected by work
that is to be completed and paid for another year 843



998 Opinions op the Attorney-General

PUBLIC OFFICERS—Continued Page
County state road and bridge committee member and district

attorney—offlces incompatible 875
County surveyor or deputy—liability for taking fees in ex

cess of amount allowed by law for services; liability for
taking fees for pretended services 91

County surveyor—may not have fees and expenses for making
survey advanced by town board; must await levy and col
lection of special taxes 542

County surveyor—field notes, plats or diagrams must be filed
and recorded in office 547

County treasurer—must receive and receipt for taxes which
town treasurer has been unable to collect 179

Department of markets—right of public inspection of records
is limited to such as commissioner is under legal duty to
preserve; does not embrace records he retains for con
venience merely 7

District attorney may not promise immunity to accomplice if
he testifies against bis associate in crime 57

District attorney—should study question before advising or
consulting with attorney general; should not present
questions raised by persons not entitled to services of at
torney general 242

District attorney—should not confine himself, in consulting
attorney general, to merely submitting naked question;
question should relate to his official duties 263

District attorney—subject to removal if he fails to prosecute
on credible information 300

District attorney—has access to records of drug stores on sale
of liquor 300

District attorney—duty to bring action to recover forfeitures
incurred under 61.33 381

District attorney—county board may not, during term, allow
sums in addition to salary for clerk hire or office rent.... 388

District attorney—county not required to furnish office or
equip or maintain same 388

District attorney—to prosecute, on proper compliant, for mis
demeanors committed by contractors while constructing
state trunk line highway 417

District attorney—commended for Investigation of question
of teacher's right to vote in city in which she teaches... 503

District attorney and member of county state road and
bridge committee—offices incompatible 875

Humane officer—may take neglected animals from owner and
care for them 201

Insurance—no board or officer authorized to procure, against
liability under workmen's compensation law unless
specifically authorized by statute 426

Judge, circuit—not duty of secretary of state to decide right
to be elected to federal office in determining upon list
of nominees to be certified to county clerks 600

Judge, county—extra compensation may be given for work as
juvenile judge 53

Judge juvenile court—extra compensation may be given
county judge 53



Index 999

PUBLIC OFFICERS—Continued Page
Justice of peace who does not give notice to district attorney

required by 4769 may be prosecuted; is liable to removal
from office by circuit court 237

Justice of peace and undersheriff—offices not compatible 242
Justice of peace—secretary of state's duty is simply to file

certified list returned by clerks of circuit courts and to
certify to copy of such list 495

Justice of peace—not duty of secretary of state to determine
questions of jurisdiction 495

Justice of peace, to\vn and police justice for city—offices may
be incompatible; person claiming to hold both is de facto
officer and acts cannot be collaterally attacked t.. 559

Justice of peace—filing of oath and bond with town clerk
instead of with clerk of court until after time prescribed
such filing not compliance with statute 837

Justice of peace—town board may fill by appointment vacancy
created by failure to file oath and bond 837

Justice of supreme court—in case of two vacancies, first elec
tion is to fill first vacancy 25

Justice of supreme court—nomination papers may contain
statement of principles of candidate; slogan cannot be
placed on ballot 204

Malfeasance—county board member may not act as agent of
party to contract for insurance of county property 68

Malfeasance—municipal officer cannot contract with insurance
company in which he is stockholder 127

Malfeasance—president, librarian and clerk at normal school
subject to 4549; teacher, janitor and engineer not within
purview of section 731

Mayor—office is only city office which alderman may hold... 192
Mayor—may not defend one who is charged with violation of

city ordinance or state criminal law 473
Municipal officer cannot contract with insurance company in

which he is stockholder 127

Notary public—words not required by statute on seal when
added to device form no part of seal proper and do not
invalidate it if it is not thereby obscured 21

Police—appointment is void if made in violation of rules of
city board of police and fire commissioners;'board's ap
proval does not legalize it 848

Police justice who qualifies as justice of peace—not duty of
secretary of state to determine questions of jurisdiction.. 495

Police justice—acts are those of de facto officer where there
is no such officer i 495

Police justice for city and justice of peace for town—offices
may be incompatible; person claiming to hold both is
de facto officer and acts cannot be collaterally attacked.. 559

Railroad commission-jurisdiction over highway crossings
and relocations discussed 214

Real estate brokers' board—orders should be dated as of time
actually signed 222

Register of deeds—should record amendment required by
1786e—17, subsec. 3, without charge 131
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PUBLIC OFPICERS—Continued Page
Register of deeds—fees 3jj2
Register of deeds—not authorized to record field notes, plats

or diagrams of surveys 547
Register of deeds—fee to be charged for recording five-folio

mortgage not of approved form 549
Register of deeds—fee for filing "plat" required by 60.38 626
Res.gnation of city offlcer is not effective until presented to

person or board designated by statute; requires no ac
ceptance 705

School board member—alderman may be, if city school district
is separate corporation 192

Secretary of state—duty to direct and superintend collection
of monies due state 554

Secretary of state—duty merely to keep record of bond of col
lection agency filed with him; has no supervision or con
trol of agency 820

Secretary of state—has no duty to perform in case summons is
sought to be served on foreign corporation, unlicensed... 947

Sheriff—maximum compensation for maintenance of prisoners
in county jail is fixed by county board; such compensa
tion may be changed during term; rate is legislative, not
contractual 99

Sheriff—salary covers expenses for transporting prisoners... 126
Sheriff—cannot succeed himself 133
Sheriff—present incumbent of office may become candidate

at primary; if nominated, county clerk must place name
upon official ballot 457

Sheriff elected at general election, ineligible at time of pri
mary, may hold office if disqualification is removed at
same election by constitutional amendment 457

Sheriff—may not arrest man without warrant for misde
meanor not committed in his presence 545

. Sheriff—may be prosecuted for shooting at parties suspected
of committing misdemeanor 546

Sheriff—liable on bond for acts of deputy ; 546
Sheriff—compensation for expenses incurred in pursuing crim

inal : 829
Sheriff^—may not assume office by virtue of election if incum

bent at time of such election; opponent who received high-
.  est number of votes may not assume office; present in

cumbent holds over until successor Is lawfully chosen... 864
Sheriff—has no power to appoint traffic officers provided for

by ordinance of county board 881
Sheriff—incumbent of office receiving highest vote is disquali

fied from taking office for ensuing term 9J.5
Sheriff—election of incumbent of office results in vacancy un

less special election is held 915
Sheriff—incumbent elected to succeed himself holds over, in

oase no special election is held resulting in filling vacancy,
until governor appoints successor 915

Sheriff—may be aided by federal olficer in execution of search
warrant 937

State chief engineer—should have charge of plans and con
struction of Memorial Union 198

State employe—wages due cannot be paid to wife 556
State treasurer—authority to reassign real estate mortgage

assigned to him and recorded by original mortgagee upon
assumption that it would be purchased by annuity board. 634
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PUBLIC OFPICERS—Continued Page
State treasury agent—surety is bound only for term for whicb,

officer is appointed; upon reappointment new bond is
necessary 234

State treasury agent, special—acceptance of bond by head of
department constituted approval; written endorsement
not necessary 220

State treasury agent, special—surety is bound only for term
for which officer is appointed; upon reappointment new
bond is necessary 234

Superintendent of highways—may recei 'e per diem for work
on highways and also pay for each c ly's work as assessor. 391

Superintendent of public instruction 1: ,3 no power to with
hold money out of school fund froin district which fails
to comply with order to erect new building 44

Superintendent of public instruction—should not apportion
7/10 mill tax to district which failed to comply with 40.09
(21), Stats. 1919, though not all pupils enrolled are resi
dents of district 283

Superintendent of public property—contract of purchase made
by former officer is valid obligation of state, though suc
cessor in office when payment falls due may consider pur
chase unnecessary 113

Supervisors—continue in office for balance of terms under
new general charter law, unless city council takes action
to contrary 77

Supervisors serve for full term if elected for more than one
year 77

Supervisor—in village, term is one year 118
Supervisor—town meeting may change statutory per diem but

may not provide compensation in form of fixed salary.. 326
Supervisor—term of office if resident of new ward but elected

before that ward was created or altered 515
Supervisor—procedure in case, after creation or alteration of

ward two officers are residents 515

Tax commission—may be required by town board to audit
town books; may make audit on own motion 280

Town assessor may be paid by day for work as such officer
and on other days may receive per diem for work as town
superintendent of highways 391

Town assessor—town meeting cannot reduce compensation
below minimum fixed by statute 678

Town officers—town meeting may change statutory per diem
but may not provide compensation in form of fixed-salary. 326

Town treasurer—commits perjury in making affidavit required
by 74.19 if he falls to make proper effort to collect taxes
returned delinquent 95

Town treasurer—must return as delinquent taxes he is unable
to collect 179

Traffic policemen—county hoard has power to appoint and to
delegate such power to committee (not chairman, sheriff
and county clerk); sheriff may not appoint 881

Undersheriff and justice of peace—offices not compatible 242

Village board—duty of district attorney to bring action to
recover forfeitures under 61.33 • 381

Village trustee—but one should be elected in 1922 and one in
1923, in village where number is lessened by amendment
to 61.20 U): present incumbents serve out terms for
which elected
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PUBLIC OFFICERS—Continued Page
.Village trustee—number should be reduced in village having

population between 250 and 350 by electing one trustee
each year 230

Village trustee—one should be elected annually in village of
less than 350 population 277

Weed commissioner—attendance at meetings called by depart
ment of agriculture is part of official duties 462

PUBLIC PRINTING

Legislative journals, session laws, blue book, and statutes need
not be furnished to such members of legislature, 1922 spe
cial session, as were furnished copies as members of reg
ular session in 1921 236

Publication of constitutional amendment must be in form in
which adopted and for three months previous to general
election following original adoption 347

Wisconsin supreme court reports—superintendent of public
property not authorized to furnish junior judge of supe
rior court, Dane county, with volumes antedating latter's
term 437

Wisconsin statutes—right of municipal court which has no
clerk and which is not required to have seal to set 659

Public records—right of public inspection is limited to such as offi
cer In charge is under legal duty to preserve; does not
embrace records he retains for convenience merely 7

Public records—records of state sanatorium g vlng condition of pa
tients cannot be disclosed by superintendent without con
sent of patients 294'

Public records—public officer not required to furnish certiQed
copy of document in his flies if so doing would hamper
him in enforcement of criminal statute 549

Public records—right of commissioner of banking to allow stock
holders to examine stock subscription books and accounts
of bank in his charge 655

Public service corporations. See Corporations.
Public utilities. See Corporations.
Quarantine. See Public Health.
Rabbits. See Fish and Game.
Raccoons. See Fish and Game.
Raffles. See Criminal Law, gambling.
Railroad commission. See Public Officers.
Railroad highway crossings. See Bridges and Highways.
Railroad highway crossings. See Railroads.

RAILROADS

Jitney—not common carrier if bus running between two cities,
picking up no passengers en route except under special
arrangement made in advance. - 141

Full crew law does not apply to gasoline driven train 177
Railroad highway crossings—jurisdictibn of railroad commis

sion discussed 214
Pass—may not be used by wife of city official who is employe

of railroad if obtained at hi.s request or for his advantage 470
Jitney—one who occasionally tabes passengers for hire to par

ticular place Is uot bonded carrier 485
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REAL ESTATE , ^
Order o£ board should be dated as of time actually signed...
Trust company bank may purchase and hold such as is neces

sary for conduct of business 361
Contract for sale of building is void unless signed by vendor

or unless possession is transferred to vendee; risk of loss
by fire remains upon vendor 567

Property purchased by bank for its office may be incumbered
or may be leasehold •

Property held by bank for its office must be carried on bank s
books at actual cost unless consent of commissioner of
banking to increase in book figure is obtained 641

Sale of cemetery lot cannot be conducted by unlicensed real
estate broker

Landlord and tenant—force of clause in lease providing for
use of hard coal when such coal is unobtainable "63

Real estate brokers' board. See Public Officers.
Reclamation, bee Bonds.
Recount of votes. See Elections.
Refunds. See Counties.
Register of deeds. See Public Officers.
Registration. See Elections.
Regulation of traffic. See Bridges and Highways.
Relocation of highways. See Bridges and Highways.
Requisitions. See Criminal Law.
Residence. See Elections.
Residence. See Indigent, insane, etc.
Resignations. See Public Officers.
Roadways. See Bridges and Highways.
Rough fish. See Fish and Game.
Safety devices. See Public Health.
School board. See Education.
School board member. See Public Officers.

SCHOOL DISTRICTS
Property of each district vests in consolidated district and

new district is liable for obligations of original districts
in case joint town board fails to take charge of property
of districts to be consolidated '' "il

Special school meeting is not illegal because notice of such
meeting fails to state place of meeting, if no tax or loan
or debt was voted

Date for final payment of loan to be repaid m equal annual
instalments beginning one year after March 15th follow-

39

50

ing resolution
Meeting—personal notice to electors is not required if notice ^

is published in newspaper "5
School funds may not be diverted from purposes for which

raised *

Taxes levied at annual meeting of union free high school dis
trict cannot be returned to taxpayers pursuant to vote
of electors at subsequent annual meeting 514

640
Limit of power to borrow money
General repeal of special city charters does not affect sys-

tems of school organization established by such charters. 585
Per capita cost of instruction must be calculated with school,

not each department, as unit
Salaries paid the teacher or teachers Include salary paid prin

cipal

591

591
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PageSchoolhouse bonds. See Education.
Search warrants. See Criminal Law.
Secretary of state. See Public Officers.
Secretary of state, cashier. See Bonds, cashier.
Securities law. See Corporations.
Sentences. See Courts.
Sheriff. See Public Officers.
Showmen's licenses. See Peddlers.
Sidewalks. See Bridges and Highways.
Slander. See Criminal Law.
Slot machines. See Criminal Law, gambling.
Soldiers' bonuses. See Military Service.
Special assessments. See Taxation.
Special charter cities. See Municipal Corporations.
Special conservation warden. See Public Officers—conserration war

den, special.
Special elections. See Elections.
Special meetings. See Counties.
Special meetings of county board. See Public Officers, county board.
Special sessions. See Legislature.
Special state treasury agent. See Public Officers—state treasury agent

special.
Stallions. See Live Stock.
State aid. See Education.
State certificates. See Education.
State chief engineer. See Public Officers.

STATUTES AND CONSTITUTIONAL PROVISIONS, SESSION LAWS
LEGISLATIVE BILLS AND RESOLUTIONS, ETC '

REFERRED TO AND CONSTRUED

Right to issue bonds for purpose of refunding previous issue 712
Bonds issued for purpose of refunding bonds dated July 1,

1921, cannot be approved by attorney general; fact that
electors relied, when voting on first bonds, upon law sub
sequently repealed, immaterial 7g5

Moneys collected for maintenance of high school, not"voted by
electors, must be used only for purpose for which raised;
resolution to return to taxpayers money so collected is
void 824

School funds. See Education.
Schoolhouse bonds. See Bonds.

U. S. Const. Page
Amendment XIII

XIV 30
U. S. Stats.

9 Stats, at L. 56
519 32

10 1109 . 663, 664
14 517
16 261 34
19 90 36
24 209

390 37
672

26 621

U. S. Stats. Page
826 163
560 447
563 311

448
193 200
795 664
943 352
182.. .662, 664, 666
855 622-C65

2448 617
324...225, 227, 228

577-579
900
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U. S. Stats. Paee

649 174
38 251 802, 804
39 934 445
40 234 808

235 808

617 443
618 443
61 9 443
886 446
887 446-447
1189 869, 870

41 530 869, 870
735 443, 445
1068 689

Sec. 5137 R. S. 364, 367
5154 261
5209 625

Acts of Congress
Public. No. 98, 67th Cong..728, 729
Public, No. 141, 67th Cong.... 902

Wis. Const.

Art. Sec.

11 1 689
in 5 758
rv 3 530

4  530
5  530
8  11

11 249, 251
22 107

26 681
V  4 255

6  511
VI 4 136

457, 458
864

915, 916
VII 1 26

9.... 27-28
10 600
18 817

Vm 4 721
6  721
7  721

9  721
X  3 242
XI 3 211

347

896

956

XII 1 136
348, 350

533

XIII 3 938
XIV 13 551

Laws 1870

Ch. 7 82

Laws 1872 Page
Ch. 91 539

Laws 1874
Ch. 184 172

Iawb 1877
Ch. 149 755

225 414

Laws 1881
Ch. 244 82, 83

Laws 1882
Ch. 132 707

769, 771, 773, 777, 778, 780
224 692-693

Laws 1885
Ch. 441 168, 171, 172

468 769

Laws 1887
Ch. 77 .707,708

769, 770
124 659-660

Laws 1889
Ch. 215 693

264 696
738

446 693

Laws 1891

Ch. Ill 693
124 585, 589
393 696
478 693

Laws 1893
Ch. 288 ; 534

Laws 1895

Ch. 206 756

Laws 1899

Ch. 50 257
81 771

Laws 1901

Ch. 93 415-416

Laws 1903

Ch. 10 26, 27
24 693
172 467
195 61, 62
230 793
234 362

701

Laws 1905
Ch. 91 27
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Laws 1907 Page
Ch. 486 793

56 1 148-155
562 564
617 415

Bills 1907

No. 603, S 415

Laws 1909

Ch. 186 362
540 214

Laws 1911

Ch. 10 27
178 756

Laws 1913

Ch. 159 730
533 951
749 701

Laws 1915
Ch. 76 806-807

384 27

418 846
460 149, 150, 154

Bills 1915

No. 309, A 803, 806

Laws 1917
Ch. 78 133-134

136 427

175 214
226 195
282 91
438 166
441 332
497 171

499 148, 150-154
563 167-169

338

578 150, 153
628 44
663 427
671 44
677 153

Laws 1919

Ch. 31 428
56 427
78 100
106 46
255 215
362 150
421 342
444 474
446 272
477 445, 446
490 150, 151, 153, 154
50 0 150
517 446

Laws 1919 Page
556 35

37

105

559 669
565 159, 160
616 756
637 18

667 376, 377
681 951

691 134

496

695 69

118, 119

Resolutions 1919

Jt. No. 70 347-849

81 533

Laws 1920 (Special Session)
Ch. 4 771

13 787

30 142-145

Laws 1921

Ch. 13 31
90 870-871

96 930
109 10

145 70

159 132

231

277

161 791

238 77, 78
79

118, 119
231

242 37

77, 78
167, 172

585-586, 588
771-772

245 529

270 42, 43
289 517

303 10
331 15
338 822, 823
363 -.... 115, 116
368 427
378 75
396 64

263
411 1-4
436 27
437 136

467
864
916



rV::c-v. •

Index 1007

Laws 1921 Page

441 31
47

62

103, 104
105, 106

115

185

237

245-249
264

270

300-302

305-306

330

546

459 681-683
465 399
479 347
490 86

161

392-395

499 309
512 332
524. 125
534 445
537 526

833

546 427
558 75
576 55

212

538, 539
540, 541

713

787, 788
846

848

579 71
590 .■ 312

537, 538, 540
541

Bills 1921
No. 21, S 587, 588
No.'23. S 613. 615

713
787

Resolutions 1921
Jt. No. 39, S 347, 349, 350

49, S 353

Laws 1922 (Special Session)
Ch. 1 646

Bills 1922 (Special Session)
No. 4, A 250, 253

5, A 250, 253
6, A 250, 253
10, A 250, 254

Rev. Stats. 1849 Page
Ch. 6 82

Rev. Stats. 1858
Ch. 7 82

Rev. Stats. 1878
Ch. 59.. 191
Sec. 29 82-83

88 26
2561 414-415
4148 551
4947 100
4950 100

Ann. Stats. 1889
Sec. 29 83

462 696
843 884

Stats. 1898
Sec. 49 83

94s 27
424 42
427 166, 167
440 149, 150, 152
440o 149, 150, 152
490 168, 169

338
1059 257
1550 710
1786e 564, 565
2560 415

Stats. 1911
Sec. 850 327

943 613
1498m 65
1751 658
1757 658
17866 756, 757
2022 658

Stats. 1913
Sec. 49 83

461d 742
925-2 171, 172

15290—1 696
Stats. 1915

Sec. 6.35 83
6.55 83
8.03 27

517 44

Stats. 1917
Sec. 6.35 83

6.55 83
427 167
652 622
662 119

'663 118, 119
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692 13

69

875 496
875w 133

878 118
887 496

904 20

1315 214

1359 to 1368 272
1359 271

1362 271

1363 271

1364 272

1365 272

1368 271

1500 419

Stats. 1919
Ch. 64nn 190, 191

80 312

Sec. 6.35 83
6.55 83

8.0 2 27
8.03 27
20.24 284-285

36.225 342
39.02 45
40.01 40

40.04 40, 41
40.05 41

40.06 39-43
40.09 284, 285

787

40.11 165, 166
212

713

785-787

40.15 42

40.29 283, 285
42.11 582

59.03 78

59.07 11

847, 848
61.19 496

174 21

175 21
1760 21

925-1 to 925a;a 37

925-26a 77

925-52 20

37
925-107 to 925-112JM ... 448

925-108 448

925-113 772

925-1130 588

925-142a 772

926-115 'to !!! 589
926-145 771-773, 776
943/-1 54

Ch.

Stats. 1919 Page
1038 435
1058 63

1077a to 1077? 64

1110 to 1120 179

1114 96
113 5 438
1136 438

1138 438

1138m 437
1164 63

826

1184 781
1191 780

1211-47 72-73

1211-48 72, 73
1317m-12 895, 897
1317m-12a 895
1411 448-450

1411m 449, 450
1447 190

1512 212
1700 311, 312

448

1753-48 360, 351
1786e-l to 1786e-17 87
1786e~6 162

392

1786e-12a 892-393

1786e-16 395
1797-12e 215

Stats.

6  535

7  917

8  535
17 708

25 713

2 9 130

248

768, 769
3 0 691

3 1 691, 692
40 ^ 587

57 619

•  632

6 1 118
6 2 37

449

586
774

815

6 3 231
.  64 814, 815

64m 449
587

67 340

489

537, 538, 540
540, 541
612, 613
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713

787

845-847

955

76e 587
86 325
91 191
94 455

658

128 49
130 49

142 381

143 517

195 605
Sec. 1.01 690, 691

1.02 206

266, 267
1.03 206

266-267

5.01 594
599

5.05 592, 693, 596
598

705

797-798, 799
5.07 598, 600
5.08 600, 601
5.13 627, 628
5.1 4 632

5.17 708, 709
711-712

748

753, 754
5.26 704

754

796, 798. 799
5.28 623

636

5.29 636
678

6.01 594

6.04 782

6.09 82

6.10 534

6.11 782
6.1 2 783
6.14 75

80, 84
6.1 6 79-81, 83, 84

678

6.17 80, 83-85
6.18. 80, 84
6.19 534
6.23 204

534

636

753, 754
794

6.24 204

Stats. Page

6.28 ■ 75
6.3 2 79, 81

782

6.33 79

6.35 791-792

6.44 80, 84
678

6.51 503, 508
6.55 82

6.64 516

6.66 i 795
6.77 75

6.79 81
7.02 915, 917-919
8.02 27

8.03 27
8.05 535

10.37 516

10.43 106
10.47 516

10.60 516
12.01 843
12.0 9 790, 791

818

12.10 818
12.16 842, 843
14.29 495
14.30 554-555
14.31 114
14.41 278

630

14.53 244
263

786

16.08 628, 629
17.01 707
17.13 237, 238
17.25 838
17.26 708
17.29 708

18.01 7-9

295-296

19.01 278, 279
20.06 635
20.08 870, 871
20.15 343
20.1 7 71

207

20.20 130
819

20.24 44, 45
498, 499

20.30 Ill
20.33 16-18

452

20.337 443, 446
20.34 343
20.35 343
20.36 442
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i 20.38 ..; 343 35 85 429

385, 387 36.03 . 716
442, 444-447 36.06 . 716

20.41 142-145 36.065 716

342, 345 36.08 . 716

20.61 36.16 . 714

h/ 20.73 343 36.215. 343, 344
629 36.225 342

20.77 37.03 . 679

21.615 37.11 . .  ... 597
i,=' 524, 525 39.02 . .... 498, 499

23.10 39.14 . 741

23.11 39 16 . .... 308
Vr 24.01 91 39.19 . 684
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25.01 562 40 ni tn 40 04 328

26.22 40.01 . ;. 40
29.01 167. 171, 172

751 286

S-* 29.02 130 293
29.05 884 40.02 . 293

29.06 123-125 40 04.. 40 41

29.10 758 293
29 12 758 40.08 . 50-53
29.18 66 165-167

< 130 40.09 . .... 540, 542
, 29.19 40 10 . 286
i • 131 40.15.. 41. 42

733-734 40.16 . .... 241, 242
29.25 750 286-288

i. 29.39 .. 64-65, 67 331-333

23.48 66 472-473
29.54 131 589-590
29.57 131 40 21 .  294

29.60 291, 292 40.28 . 150, 155
29 62 925 40 29 . 286 288

' ■

29.63 768, 769 294

30.01 691-692 472

903 -591, 592
'h 31.01 691 40 81 tn 40 84 .... 148 150

31.04 692 40.32 . 155

31.05 .. -. 692 40 33. 154
ifS

31.06 692 40.35 . • ••• •• 148, 150, 154

\L"- 31.09 692 40.355....148, 150, 154, 155
r- . 31.11 692 40.43 . 16S

31.23 692 338

31.25 40.45 . 168-170
;H'. -■

32.11 to 32.13. .... 480 338
32.13 .: 40.47 . 287

Ifc- 33.01 113 825
Iv ' 33.03 113 40.48 . 825
® '-• 34.02 198 40.62 . 339

■:. • ' 696 825, 826
».w- , , 738 40.53 . 339

35.81 427 562, 563
IjH^' ,, 35.83 40.54 . 339

35.84 ■  40.55 . 339

•

428, 429 40.56 . 339
& 659 40.58 . 286
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Stats. Page
40.59 827
40.635 167, 169, 170

286
338

40.64 to 40.665 586
40.64 172

586, 587
772

40.645 588
40.67 150, 155
40.675 170, 171

589
40.695 587, 589
40.73 293

397-399
410

41.15 566
852

41.16 16-19
566
779

41.215 445
487

41.25 927
42.20 to 42.55 229

580
591-592

596, 597
42.20 to 42.54 108

110
681-683

42.20 112
229, 230
580-584
591-592

678, 679
789

811, 812
42.27 678
42.32 399, 400
42.34 582
42.40 110
42.41 789
42.42 108, 110

681
926, 927

42.45 110
582

42.46 112
42.47 582
42.49 110-112

229
580-585

42.50 110-112
196, 197
746, 747

42.51 110-112
45.08 696
46.03 512

Stats. Page
46.05 512
46.11 863
46.16 552
46.18 766
46.20 765, 766
47.08 71

312-314
486

47.09 312, 313
47.105 71
48.01 323

401
835, 836

48.06 401
48.08 401

836
953-954

48.10 4
48.14 2
48.15 2
48.16 4
48.17 3
48.20 571
48.22 570, 571
48.33 694
49.01 946
49.02 419

946
49.03 212, 213

456-457
957

50.03 336
50.06 766
50.07 '.336, 337
51.01 et seq 605
51.01 606
51.10 70

823, 824
51.22 304
51.235 70
52.02 605
54.02 879
54.07 879
55.01 633
55.03 100

633, 634
55.05 102-103
56.07 ■ 100

456
56.08 46

47, 48
56.18 863
57.03 633
57.06 510

633-634
57.07 2, 3
58.01 755-757
58.02 298

323
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755-757 134

58.03 321-324 59.87 106 107
550 528

755-757 885
59.02 59,92 557 559

621, 622 59.95 529, 530
59.03 60.07 53

79 60.08 53
230, 231 60.12 53

876 60.13 53
59.04 614

409 60.18 478
896 537-540

59.05 205 541
59.07 11 626

68 60.19 79
379 560
478 60.22 79

763 60.29 188
881 478

59.08 11 540, 541
55 60.35 543

59.15 11-12 60.36 729 731
55, 56 60.37 94

100 626
104 60.38 626
127 60.41 94
244 60.55 884
389 60.58 837
633 60.59 838

59.21 938, 939 60.60 326 327
59.22 547 391
69.23 60.61 391
59.24 830 673

882 61.01 to 61.10 781
937, 939 61.09 781

59.28 .829, 831-832 81.10 782
884 61.12 781

59.39 61.19 118
817 61.20 118

59.42 132, 133
69.47 244 277
69.51 61.23 ■ 118
59.54 61.30 118
59.55 61.33 381 382
59.57 61.34 188

548 477
549 61.38 20

626, 627 62.01 to 62.26..774, 778, 780
59.69 to 59.66. 92 956
59.59 62.01 78
59.60 91-93 449

547, 548 586, 587
59.63 707
59.64 62 02 585 586 588

59.65 62.08 515
548 62.09 78

69.66 92 193
59.86 230
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62.13 848, 850, 851 70.15 617 618
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62.21 210 70.64 64
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63.03 231 70.68 180

64.10 815 71.05 250
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727 255
935, 936 646-647
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814 255

67.01 340 71.18 .. .484, 485
489 71.19 ...488, 484
638 71.20 249
541 254, 255
713 73.03 ...254, 255
787 281, 282
846 74.10 95

67.02 612 179, 180
786 74.15 to 74.25... 179

67.03 340-341 74.19 95
489 180

538, 539 276
541 484
713 74.22 180

787 74.29 180

846 277
956 74.80 180

67.04 to 67.12 212 277
67.04 339, 340 277

489 74.39 277

538-540 438

562 74.40 438

613 74.42 438
713 930

787 74.44

847 930

67.05 55 74.46 930

209 74.64
340 74.73

612-615 483, 484
713 826

787 75.22

846, 847 75.32 ....780-781

67.10 75.34 500

232-233 931

713 75.35 ..-.929, 930
787 75.60 484

67.11 540-542 923, 924
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76.47 72-73
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1265 et seg 334
1265 425
1267 334
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1315 215-220
1317 478

955

1317m—4 880
1317m—5 335

843-844

876
880

333, 334
477

479-480
497

767

876

1317OT—7 333
424-425

479
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876
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221

847
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955
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1321a 845-847
13216 841
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1368—14 272
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13886 729, 730
1410oa 699
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1410d—3 793

14105—6? 299
792, 793

1411 816
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1411n 621, 622
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1416—12a 475, 476
1416—15 376

1417m 644, 645
1435 438-439
1435/—35 404
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1435ft 121
1442 - 189

14435 189
1447 189-192
14806 462-463
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1482 840
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1492e—16 ;... 524
1494aa 907-908
1494—14 761, 762
1494—31 886
1543 • 237

245-248
330, 331

411

543-545
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914

940
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1574 898
157 8 899
1579 235

898

1580 501
899

1581 899
1582 220-221
1584 59

163-164

501

1612 202

1636r 201-202

1636—12m 267

373

474

1636—23 904

1636—28 904

1636—30..... 903, 904
1636—47 122, 123

182

300

741

832

1636—48 751

1636—480 833
1636—49 5

615, 616
833

1636—49a 5

203

262

372, 373
880

418

833

1636—53 186, 187
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300
1636—54....- 380

616

163&—55 762-763
1636—57a to 1636—570.. 418
1636—57a 372

1636—57ft 5, 6
1636—57Z 6

1636—57n 418

1636—205 834-835
1639—209 509

834. 835
1636—225 222. 223

688

1636—226 21-22
166 1 909

1662 909
16666 398
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1677—2 : 803
1677—8 806
1684—4 806
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1727t 125
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839

17476.... 173, 174, 177
1747ft 96-98

405-407

429-431

522, 523
1747m 24. 25

673-577
607, 611

631

684-686

737-738
760, 761
783, 784

1747—150 303

606-607

820, 821
1753—1 to 1753—22...464, 469

637, 639, 640
1753—1 464-465

1753—2 637

1753—4 640

1753—7 640
1753—17 638

1753—48 to 1753—69. .157-159
555

1753—48 341

360

656

857

874

1753—49 341
362, 353

Stats. Page

357-361
406

468

1753—50 341
1753—52 407
1753—55 556
1753—57 156-158
1757 657, 659

668
1759c 951, 952
1759B..: 422

894

951, 952
1770& .....239, 241

892, 893
947-949

1770c 893
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240

402, 403
433

746

749

894

1773 115-117
422

603

745

953

1774 431-433
1774n 603, 604
1775 325
1776 325

745

17760 325, 326
I786e—1 to 1786e—17a.. 162

275

1786e—1 to 1786e—17.... 86
392

853
1786e—1 853

1786e—3 163
1786e—6 ■ 162, 163
1786e—8a 394
1786e—12a 393, 394
1786e—16 564

833-834

1786e—16a 395

1786e—17 86, 87
161, 163
274, 275

393

494

665

1797—8 470
1797—12e 214-220
1797—12? 218, 219
1797—62 141, 142

486

1797m—1 to 1797m—109. 469
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1797ffi—1 .464, 468, 470
1809r 177, 178

433

1896 433

18976 403

1903 399
1915 490

1951 899, 400
423

1956 et seq.....
1956 432

1958

1966—38 628. 629
1992 190

2001—4

2001—9 191

2001—10 191

2001—11 191

2014—111
2014—27 275

420, 421
801, 802

2014—28 802

2014—29

2019

2020 656

2022

644
800, 801

2024—9
o5it

2024—11 641

2024—16
2024—19 .361, 362, 364

642, 643
2024—25 260, 261
2024—28 392

2024—34 944

2024—36 354

643

-700
2024—37 806

2024—41
2024—42 624-625

877-878
944

2024—43 644

2024—50

2024—56 195

2024—67
2024—68 194, 195

420
2024—69

420
2024—70
2024—76
2024—77t 362

658
2024—77fc

2024—781 88-89

Stats. Page
2024—78wi 89
2024—100 to 2024—146..

399, 400
423

910 913

2024—100 to 2024—140...' 910
2024—103 910

2024—105 913

2024—108 913

2024—112 399, 400
2024—114 911, 912
2024—129 910-912

2024—130 400

2024—133 913

2024—155 910

2054 292
2055 292
22140 549

2252 817
2257 817

2260 J 547, 548
226 1 548
2262 548
2265 817

2267 817

2269 548

2286 292

2304 668
2307 739

2308 569

23397J—4. 705-706

2377 • 854
2394—1 to 2394—32 742
2394—1 to 2394—31 426

-2394—72 744

2561 414

2564 w 600-601
2594 to 2597 817

2629 818
2632 817

2637 947-949
2687W 350

727

2815 605
2939 817

2940»i 346
2959 884

31S0C 543, 544
914

3203a.... 355, 356
872, 873

3292 292
3305 381

83270 517

921, 922
3347dd 186

517
921-923

3456 567
3520 817
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Stats. Page Stats. Page
3572... 237-238
3971... 192 4552a 471
4022.. 571, 572 4569 39
4075 . 29^297 323
4148.. . 8-9 560

296, 297 • 4587 450
549, 650, 551, 554 4587c 4bU

4177... 74 627
627 669, 670

4178 4595 655
4180 74 4595/. 119
4222 332 4601 890. 891

921, 923 4601—4a 15
4352. .. 491-493

648 889, 891, 892
4362 . 378 4601—7 491--494

4363... 378 889
4366... 32 33 4601aa. 288 -291
4380... 892
4397 . 181 46076—7 699

373-374 4613 648
4415. . 87 4633 48
4435 . 624 4635 -399
4438a.. 401
4446c.. 418 410

519, 521 620
4466a.. 35, 36 4635o 669, 670
44706. 98 46356 669, 670
4488... .  , 830 4637 34
4523... 620
4529 .  24 4679 670
JKSI 9.4. 4769 237

4775 605
4543. 503 4777 884
4549 .. . . . . 13 4804 545

69 4808 62
92 4809 653
95 4834 181

127-130 4840 269
4549. . . 281 4971 93

598, 600 129, 130
731, 732 292

4550. . . 92-93 314
95 852

179, 180

State
State
State
State
State
State

State
State
State
State
State

employe. See Public Officers,
parks. See Public Lands,
prison. See Prisons,
reformatory. See Contracts.
retirement system. See Public Officers, annuity board,
sovereignty—city in Minnesota has no authority to erect dam

on "Wisconsin side of river; cannot be granted permit
therefor by railroad commission 689

treasurer. See Public Officers,
treasury agent. See Bonds,
treasury agent. See Public Officers,
treasury agent, special. See Bonds,
treasury agent, special. See PubLc Officers.
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"( Statute of limitations—remedy under 33270 is extinguished after
one year from completion and acceptance of work; under
3347dd 6-year statute applies 921

Statute of limitations—moneys withheld pursuant to notice pro
vided for should not he paid to principal contractor w.th-
out subcontractor's consent, unless ordered fay court, until
limitation has run 921

Statute of limitations. See Wisconsin Statutes.
Stockholders' meetings. See Corporations.
Streets. See Bridges and Highways.
Suicide. See Criminal Law.
Superintendent of highways. See Pufalic Officers.
Superintendent of public instruction. See Public Officers.
Superintendent of pufalic property. See Public Officers.
Supervisors. See Public Officers.
Supervisors. See Public Officers, county hoard.
Tax certificates. See Taxation.
Tax commission. See Public Officers.

Tax sales. See Taxation.

TAXATION

Limit of IVs mills, for vocational schools, applies only to local
taxes levied under 41.16 (2) 16

Mistake in county equalization does not create cause of action
in favor of town; remedy is by having re-equallzation
or review 63

In distributing valuation of public utility, districts or units
are towns, cities and villages; subdivisions thereof are not
considered ; 72

Collection by distress—taxes upon real estate must, if pos
sible, be collected from personal property of owner or
occupant 95

Collection by distress—treasurer who fails to make effort to
collect taxes returned delinquent commits perjury in
making affidavit required 95

Mortgaged chattels in possession of mortgagor may be seized
and his interest sold under power to levy by distress... 179

Local treasurer who does not return as delinquent and county
treasurer who does not receive and receipt for taxes which
former has been unable to collect are guilty of neglect
of duty 179

Income tax—although call for special session of legislature
specifies laws which governor wishes enacted, legislature
may enact any law designed to accomplish objects sug
gested in call 249

Income tax—governor has access to files of tax comm'ssion. 254
Income tax—legislature may at any time enact valid laws for

collection of tack taxes of every kind; such laws are not
limitations of power 264

Special assessments under town drainage and farm drainage
laws are to be collected as taxes are collected, If not paid
when due 271

Delinquent taxes—entire tax roll is property of county; credit
must be given local treasurer therefor 276

jf.r . Delinquent taxes—county treasurer must collect in statutory
f  way 276
i  Delinquent taxes—interest should be charged at 12 per cent

per annum from January 1st 276
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TAXATION—Continued Page
Exempt state lands—lands deeded to state prior to first Mon

day of August in any year are exempt from taxation in
such year 434

Exempt state lands—county treasurer cannot sell, for taxes
assessed and returned delinquent 434

Tax sales—county treasurer is exclusive bidder and becomes
purchaser for county for all lands sold for taxes 436

Real estate which passes into statutory exempt class in any
year after first Monday in August is legally assessable
for taxes; becomes subject to sale for such taxes if de
linquent for such year 441

Income tax—county board's right to refund 483
Income tax—taxpayer's remedy to collect illegal tax paid

under protest 483
Tax certificates held by county on any one description of land

may be sold by county treasurer, provided he sells all so
held 500

Taxes levied at annual meeting of union free high school
district cannot be returned to tax payers pursuant to vote
of electors at subsequent annual meeting 614

Limit of power of towns and of school districts to borrow
money 540

Assessment of vessels—Lake Michigan is not "international
waters" 617

Income tax—allowance for overpayment of corporate tax in
previous years can be made only in assessment of year in
which error is discovered 646

Exempfon of settler purchasing more than forty acres of un
cleared land 660

Exemption of land allotted to Indian by federal government
under either trust patent or restricted patent 661

Exemption of land held by Indian under restricted patent con
veyed with consent of federal government to another In
dian whose title is subject to same restriction 671

Income tax—where husband, wife and children under 18 are
living together as family, income of all must be returned
in single return, although father is legally appointed
guardian of children 674

Tax sale to X when county holds tax sale certificate is In
valid: subsequent sale does not cut off county, nor need
county buy in subsequent certificate 780

Illegal taxes—county clerk, county treasurer and district at
torney may compromise claimed illegal special improve
ment and general taxes returned delinquent 923

Tax certificates—county treasurer is authorized, under terms
of resolution of county board, to sell and assign 929

Limit of indebtedness—in determining, that of particular
municipality only is considered even though teiTitory and
taxable property constitute whole or part of those of an
other municipality 955

Limit of indebtedness—unless public schools of city are gov
erned and maintained by school district dist'nct from
city, bonds for building schoolhouse may not be issued in
excess of limit of indebtedness of city 955

Teachers' retirement act. See Education.

Teachers' retirement act. See Normal Schools.
Teachers' retirement fund. See Education.

Teachers' retirement law. See Education.
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Term of Imprlsomnent. See Words and Phrases.
Textbook law. See Education.
Timber. See Public Lands.
Town assessor. See Public OfBcers.
Town meetings. See Municipal Corporations.
Town officer. See Public Officers.
Town refunding bonds. See Bonds.
Town supervisor. See Public Officers, supervisor.
Town treasurer. See Publ.c Officers.

Towns. See Municipal Corporations:
Tractors. See Automobiles.

Page

TRADE REGULATIONS

Partnership with name corporate in form not guilty of viola
tion of law in advertising that company has facilities for
acting as executors, administrators, etc 96

Trade-mark—secretary of state may reject only such as is
likely to be mistaken for mark previously registered upon
goods of same descriptive properties 178

Trade-mark—phonograph records are not of same descriptive
properties as phonographs 173

Assignments—state is entitled to priority over common cred
itors under U. S. bankruptcy act and 1700, Stats. 1919 311

Fraudulent advertising—circular advertising municipal water
plant certificates does not violate 1747fc in failing to state
that such certificates are not general liability of munici
pality 405

No state law prevents sale of invalid securities issued by
cities of other states so long as no misstatements of fact
are made 405

Fraudulent advertising—certain statements in advertising cir
cular relating to municipal water certificates held to be
untrue or misleading 429

Fraudulent advertising—statements in question, in bond cir
cular, do not constitute 521

Trading stamp is violation of law if upon presentation for
redemption it is canceled and returned to customer in
stead of being kept by issuing company, or if it consists
of card arranged for entries of credit memoranda 573

Trading stamp—purchaser may give to seller 573
Trading stamp which states that it is redeemable generally

in merchandise or cash but that in localities where re
demption in merchandise is prohibited it is redeemable
only in cash violates law 607

Trading stamps—right of manufacturer issuing coupons re
deemable in cash to appoint trading stamp company as
his redemption agent 607

Trading stamps—giving of numbered coupons by merchants
with sale of goods under arrangement whereby drawing
is to be held and prize given to holder of lucky number
violates law 630

Trading stamps—scheme is violation of statute by which card
is given to customers punched to show amount purchased,
card when filled to count toward prize or to certain num
ber of stamps redeemable in casli 684

Trading stamps—plan by which stores carrying kindred lines
co-operate to offer articles free to holders of numbers
matching numbers on tags in window displays violates
law 737
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TRADE REGULATIONS—ConUnuccl Page
Trading stamp which on face purports to be redeemable in

merchandise but on reverse stipulates that it shall be
redeemable in cash in certain states is prohibited 783

Collection agency—duty of secretary of state merely to keep
record of bond filed with him; has no supervision of such
agency 820

Trade-mark may be registered by trustees of common law
trust resident in another state 839

Trade-marks. See Trade Regulations.
Trading stamps. See Trade Regulations.
Traffic policemen. See Public Officers.
Traffic regulation. See Bridges and Highways, regulation of traffic.
Transfers. See Charitable and Penal Institutions.
Transient merchants. See Peddlers.
Transient paupers. See Indigent, Insane, etc.
Transportation of pupils. See Education.
Trucks. See Automobiles.

Trustees, village. See Public Officers, village board.

TUBERCULOSIS SANATORIUMS

Children of school age may attend school :n district in which
sanatorium is located 292

Records giving condition of patients cannot be disclosed by
superintendent without consent of patients 294

Expense of preparing for burial body of indigent patient who
died in county sanatorium is part of maintenance expense 336

Compensation and reimbursement for traveling expenses of
trustees of tri-county institution chargeable to operation
fund 765

Tuition. See Education.
Tuition. See University.
Undersherifl. See Public Officers.

UNIVERSITY

Appropriation for equipping and furnishing hospital building
can be drawn upon to defray cost of installing heating and
plumbing removable without structural injury 142

Bequest—right of board of regents to accept less than state's
vested right 145

Bequest—board of regents may take amount in stock at pres
ent market value, which can be immediately converted
into cash equivalent 145

Memorial Union—plans must be in charge of state chief en
gineer 198

Agricultural experiment station—regents are authorized to
purchase land for station in Door county 342

Tuition—nonresident is exempt after four years' academic
residence 714

Authority fo regents to lease university land to private cor
poration for erection of dormitories 715

Authority of legislature to permit regents to lease university
land for dormitories 715

Plans discussed for acquisition of dormitories built by pri
vate corporation on land leased from university 715
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UNIVERSITY—-Continued Page
Securities of company owning dormitories built on land

leased from university—exemption from state and fed
eral income tax 715

Secretary of board of regents not eligible to membership in
state retirement system ^ 811

Usury. See Banks and Banking, land mortgage associat:ons.
Vacancies. See Elections.
Vehicles. See Words and Phrases.
Venereal diseases. See Public Health.
Venue. See Criminal Law.

Venue of prosecuti'cu. See Abandonment.
Veterinary surgeons. See Agriculture.
Village board. See Public Officers.
Village trustee. See Public Officers.
Villages. See Munic-pal Corporations.
Vocational education. See Education.
Vocational schools. See Education.
Wages. See Labor.
Ward boundaries. See Municipal Corporations.
Water powers. See Navigable Waters.
Weed commissioner. See Public Officers.

WEIGHTS AND MEASURES

Cream test—can bo made only with 18-gram sample 1)07
Nine-gram weight may not be destroyed on account of use for

testing cream 907

Wild animals—person may be entitled to ?4 for killing unborn
wolf cul) 291

Wisconsin general hospital. See Appropriations and Expenditures.
Wisconsin psychiatric institute. See Indigent, Insane, etc.

WISCONSIN STATUTES

"Joint district," line 2, 40.OG (2), refers to joint district
about to be created or to joint district about to be dis
solved 39

Statute of limitations—amount due parents in fees for trans
portation of tlieir children to school is recoverable until
lapse of six years 331

Specific statute prescribing limited open season for game fish
in certain lake overrides general statute making entire
year open season for certain varieties of game fish in all
waters 383

Wisconsin supreme court reports. See Public Printing.
Wisconsin veterans' home—heating plant is owned by state; is

subject to state coal purchase law 696
Wisconsin veterans' home—under oh. 264, laws 1889, real estate

acquired in 1887 is now owned by state; heating plant is
subject to coal purchase Jaw 738

Withdrawal. See Elections.

WORDS AND PHRASES

"Vehicles" as used in 1636-57/t includes automobile bus of
weight therein designated 5
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WORDS AND PHRASES—Continued Page
"Permit" as used in ch. 441. sec. 1 (7) (f), L. 1921, defined... 105
"Flour mill" or "feed mill"—not applicable to manufacturing

plant whose principal product is linseed oil and whose
by-product is linseed meal 119

"Emergency"—not created by bunching up of orders of manu
facturing plant producing linseed oil and linseed meal.... 119

"Filing" as used in ITSGc—17 includes service of recording... 161
"Last assessment" in art. XI, sec. 3, Const., is assessment

determined by board of review of town or village in
which school district is located previous to authorization
of bond issue 211

"Act of unlawfully transporting intoxicating liquors" defined. 245
Materials—food supplies furnished subcontractor on state

highway do not constitute claim which prevents payment
to principal contractor 517

"International waters"—Lake Michigan is not, within mean
ing of 70.15 617

"Over five thousand inhabitants"—city must be treated as of
population attributed to it at last federal census, although
preceding census may have credited it with greater number 852

"Term of imprisonment"—means term fixed by court or such
term as shortened by pardon of governor 872

WORKMEN'S COMPENSATION

One committed to state charitable or penal institution is not
employe 426

No board or officer of state is authorized to procure insurance
against liability unless specifically authorized by statute. 426

Copartnership—liability in case of change in personnel of
firm after election to become subject to act 742

Worthless checks. See Criminal Law.
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